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Gamady Law Fowrmal:

Toronto, April, 18"1-4.

Several important changes have taken
place in the Judiciary in England and
Ireland. Baron Cairns has become Lord
High Chancellor of England, in place of
Lord Selborne, who went out with the
Gladstone Government, and Sir John
Karslake becomes Attorney-General.: In
Ireland, Lord O’Hagan, the late Lord
Chancellor, bade adieu to the Bar on
the 21st February last. He enjoyed a
high reputation. Complimentary address-
es were presented to him by the Bar and
the Incorporated Society of Attorneysand
Solicitors. His successor is the Right
Hon. Abraham Brewster. Mr. Palles
has been sworn in as Chief Baron of the
Exchequer.

e——

We are glad to learn that Mr. Walkem, -
whose treatise on the law relating to the
execution of wills and to testamentary
capacity has proved such a success, has
ready for publication a small work on the
Married Women's Property Acts of 1859,
1872 and 1873. It will consist of these
Acts, with copious notes. The subject is
not an easy one fo tackle, and all we can
say is, if he understands the law, it is more
than any one else does. At least we are
sure of this, that his book will be of great
practical use, and doubtless® throw much
light upon many difficult points.

mm———

The United States Supreme Court, in
Stitt v. Hindekoper, reported in the
Legal Gazette of Philadelphia of Jan.
23rd, 1874, lays it down that it is
a rule of presumption : that ordinarily
a witness who testifies to . am affirma-
tive, is to be preferred ;to .ome ‘wtho
testifies to a negative, because he who
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testifies to a negative may have forgotten
a thing that did happen, but it is not
possible to remember a thing that never
existed. The like rule was acted upon
by the Court of Chancery of this Pro-
vince in Wright v. Rankin, 18 Gr. 625.

One of the results of the English Judi-
cature Act is seen in the appointment of
an Equity Counsel, in the person of
Richard Paul Amphlett, Q. C., to the
vacancy in the Court of Exchequer occa-
sioned by the resignation of Baron Mar-
tiu. = Nothing of the kind has happened
since the appointment of Baron Rolph to
that Court, but we may expect that the
English Common Law Bench will hence-
forth be leavened with a continuing chan-
cery clement, in order that law and
equity may be efficiently administered by
the same Court. No doubt, a similar
result may be looked for in this Province
in'consequence of the Administration of
Justice Act.

The following judicial statistics are
worth noting. During the year.1873,
the English and Irish Judges who have
died are Lord Westbury, Sir Wm. Bovill,
Sir Wm. Channel, Sir John Wickens,
Dr. Lushington, Chief Baron Pigott, and
Mr. Justice Lynch. In the United
States, Chief Justice Chase and Mr.
Justice Nelson, of thq Supreme Court.
At present, the oldest Judge in England
is Sir Fitzroy Kelly, Lord Chief Raron
of the Exchequer, aged 78 ; the youngest
s Sir George Jewel, Master of the Rolls,
aged 49. The oldest Judge in Ireland is
Chief Justice Monaghan, of the Court of
Common Pleas, aged 70 ; the youngest is
Mr. Justice Morris, in the same Court,
aged 47.

Chief Justice Thompson, of the Su-
preme €ourt of Pennsylvania, lately re-
turned to the practice of his profession,

aud while enggged in arguing a case,

suddenly pauséd, and sinking back in his .
seat, in a few moments breathed his last.
He commenced life as a printer, and from
that position achieved the highest offices
in his State. It is a singular circum.
stance that the case he was arguing, when
arrested by the hand of death, was one
on which, as Chief Justice of the Court,
he had delivered judgment upon a former
writ of error, and he was, in his last
utterances, engaged in vindicating the
opinion he had himself delivered. Among
impressive scénes of a like sole‘pm nature
in Courts of justice, may be mentioned
the death of Mr. Justice Talford, when in
the middle of his charge to the jury.

It has been decided by a Court in one
of the United States *“on the wrong side
of the Rocky Mountains,” that shaving
by a barber was not a work of necessity
within the meaning of the usual exceptions
to that effect in Sunday laws, and conse-
gently that the tonsorial professor corld
not recover for services which were un-
lawful. A dictum to the same effect may
be found in Reg. v. Cleworth, 9 L. T.
N. S. 682, where the question incident
ally arose on the argument as to the
validity of a conviction against a farme?
for work done on Sunday. Crompton
J., remarked, “I take the cgse of a man
shaving another; the one who shaved
would be liable, whilst the one who wa?
shaved would not.” To that, Mellish,
Q.C., replied “that might come under
the exception of a case of necessity~"
Whereupon Cockburn, C. J., observeds
“judging from what we see all around, it
can hardly be said that shaving is an 80"'
of necessity !”

ELECTION PETITIONS.

Either the last elections for the Hous?
of Commons of Canada were conduct®d,
in Ontario, in a most grossly corrup’
manner, or else there is a wild striviod
after purity on the part of the defeated
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. Sndidateq and their frignds, hitherto un-
ein(l)]wn’ for we find ‘that, so far, out of
i % 0dd elections more than thirty are
tiog Sted on the ground of bribery, corrup-
thag 30d “undue  influence,”—(whatever
P May mean). Some few of the
'0ners claim the seat on a scrutiny,
the frightful expense attending such
thazour.% prevents many attempts of
kind,  The practical working of

1: $tatutes shows clearly that a com-
Tevision is absolutely necessary.
r.example, the present system of giving
yinlculars is simply a provision for noti-
t 8 the briber and the bribee to take a
i aCross the border for a few weeks
the ® for the sake of their health or at
lna,.can of urgent private business. Sum-
lOcuy Powers of preliminary and inter-
ang °TY examinations both of candidates
oy " tesses, 50 as to catch and cage the
},ef():‘:ce, from day to day, must be given
& the Act will be worth the paper it
Wy Men on. The name of the other
Wo , Rents necessary is legion, but these
ang i:v? ot now space to discuss. We
petiti tlineq ¢, think that many of these
Ift :"3 will not come to a hearing.
g By do, the prospects of the Bench

ly, 3T fop ] tion are somewhat
umbl’ious ong vaca

0
M;gsl ONS IN THE ADMINIS.
ATI0N oF JUSTICE 4AcCT.
oy “@tutes involving extensive or
%tecon‘_‘iderable alterations of the law
N oy Hve in character. Thero has been
a%etian for reform, and the reformer
tilu@s 8 overshoots the mark, some-
“a%na S short of it. Statutes for the
"‘lend ent of the law” as a rule require
Dr(,Xim'“Gnt themselves, in order to ap-
& to al‘f: the ideal and the actual bene-
L “'ely i 'derived therefrom. It is but
l%bl;“ over, that such acts issue from
i n:n of the legislator in practical per-
® and use develope the neces-

A

sity for many applications of the amend-
ing hand.  Sheridan ridiculed the process
by which the full measure of ultimate
benefit is evolved from statute law, by a
parody on “ The house that Jack built.”
First, he says, there comes in a bill
imposing a tax; and then comes in a
bill to amend the bill that imposed the
tax; and then comes in a bill to explain
the bill that amended the bill to impose
the tax ; next a bill to remedy the de-
fects of the bill that explained the bill,
that amended the bill, that imposed the
tax ; and so on ad infinitum. Butunder-
lying this persifiage are the substantial
truths that advantageous changes in the
law are arrived at only by degrees, and
that frequent short-comings almost neces-
sarily precede satisfactory legislation.

It is in no spirit of fault-finding or
captiousness that we proceed to point out
some omissions and defects in the Ad-
winistration of Justice Act of 1873. We
have hitherto spoken of that Act as we
think it deserves, in the language of
eulogy, as being a substantial advance in
80 adjusting the machinery of the several
courts that the relief any suitor is en-
titled to claim can be meted out to him
without unnecessary delay or eXpense.
But in some respects we are inclined to
think that the Act might have gone
further, with benefit both to the courts.
and the suitors,

In particular, the state of the law
in regard to actions of ejectment, . is at.
present very unsatisfactory. This form
of action is full of anomalies which it
would be well to remove. Until the
recent Act 36 Vigt, cap. 14, (which should
have been incorporated with the Act for
the Administration of Justice) no costs
could be taxed in undefended actions of
ejectment, unless by the circuitous process
of proceeding to recover them in am
action for mesne profits : Steen v. Steen,
21 U.C. Q B. 454¢. To counterbalance
this peculiarity, we find that the courts
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have jurisdiction to award costs to be

‘paid to the successful party by one not a

party to the record, where it is established
that the siranger hag instigated or is

fostering the litigation and is the party

really interested : Thornton v. Wilkin-
son, 9 Jur. N. 8. 606 ; Mobbsv. Vander-
brand, 4 B. & C. 904 5 Lutz v. Beadle,
5 P. R. 418.

Again, the recovery in ejectment is by
Do means final, as is the recovery of a
Jjudgment in other less-favoured actions,
The law is now as it was in ancient times.
If John Doe was nonsuit, or if Richard Roe
obtained a verdict against him, the effect
was either that John Doe did not prosecute
his then action, or that Richard Roe had
not been guilty of the particular trespass
alleged to have been committed on John
Doe. By consequence whereof the
irrepressible claimant could bring another

action of trespass and ejectment, complain.

ing to all appearance of another assault
and ejectment, but in reality to try the very
same title. And so, ag a counterpoise to
thisanomaly, two expedients were devised,
one by the Legislature, and the other by
the Court of Chancery. By the Con.
Stats. of U. C. cap. 27, sect. 76, the
claimant in o subsequent action, who has
failed in a former ejectwent, may be
ordered to give security for the costs of
the then pending action. But even this
salutary provision has been limited by the
courts, a8 may be seen in Armstrong v.
Montgomery, 5 P, R, 461, and Bell v,
Cuff, 4 R. P. 155. 1¢ ejectments are
brought repeatedly for the same thing
equity is wont to interfere and award an
injunction, when the litigation appears to
be carried on for the Purposes of vexation
and oppression: Barefoot v, Fry, Bunb,
188 ; Irwin v. Sager, 21 U, C. Q. B. 375.
" The Administration of Justice Act hag
Temoved one limitation with regard ¢,
discovery in actions of ejectment. Ae.
cording to the latest exposition of J udge-

. aade law Before that Act, it was held_ that

in such an action the defendant was not
allowed, in the absence of special circume
stances, to interrogate the plaintiff as to the
character or right by virtue of which he
claimed title to the premises :
Insurance (o, v. Merhery, 18 W. R.
583. The provisions of the Act in ques-
tion, with regard to the examination of
Parties (sect. 24) do in effect bring back
the law to the full measure of discovery
that was lLeld proper in Flitcroft v.
Fletcher, 11 Exch. 543 :—a case which
the Barons of the Exchequer, aghast at
their own boldness, took pains speedily to
overrale in Horton v. Bott, 2 H. & N.
249. We see no reason, however, why
the Common ILaw Courts should not
have such power as exists in Equity pro-
cedure to permit the examination of
parties after the defence ig filed, instead
of waiting till the cause is at issue. In
this respect we venture to think the Chan-
cery practice is preferable, in the interests
of suitors, to the practico at law, under the
provisions of this Statute,

We suggoest, also, that in actions of
ejectment, the plaintiff should be enabled

to apply for an injunction against the
defendant’s committing

Provincial

waste or spolia-
tion upon the premises in question. This
has been entirely overlooked in the
Administration of Jystice Act. The
law now is the same ag when determined
by Baylis v. Legros, 2 C. B. N. 8. 316,

in which it was held that the ‘English -

Common Law Procedure Act of 1854 did
not authorize the issuing of a writ of
injunction in an action of ¢jectment. The
provisions of the English Act are found
in our Con. Stat. U, C. cap. 23, sects, 9—
13. Under these sections it wag at first
held in this Province thyt injunctions
could be obtained ip ejectment, as in
Frazer v. Robins, 2 P. R, 163. But it
was held in Zayder v. Gilkinson, 7 U.
C. L. J. 150, that after the English
case referred to, the earlier Provincial de-
cisions were no longer to be regarded.
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We think that the law shoild be altered,
04 that g plaintiff, in ejectment, should be
abls o prevent, for instance, the cutting
34 removal of timber from the premises
e Seeks to recover without the necessity
ﬁllng a bill in Chancery therefor,
“hich is now his only mode of gettmg

®omplete relief against a wrong-doing de-
endant,

LAW SOCIETY.

Hivary Term—37 Victoria.

The following is the resumé of the pro-
%edings of the Benchers during this
®m, published by authority :
Monday, 2nd February, 1874
The several gentlemen whose names
226 published in the usual lists were called
the Bar, and received Certificates of
Itnegs,
The petition of Mr. A. G. M. Spragge,
A be allowed an Examination passed by
M for call to the Bar, in Easter Term,
73, his time on the Books as a Student
o havmg then expired, was refused.
he Treasurer announced the result of
the Intermediate Examinations.
Tuesday, 3rd February, 1874.
The abstract of balance sheet for the
Year 1873, with the report of the Auditors
STeon, was Jaid on the table.
The Report of the Examining Commit-
W&S received and adopted.
Mxlhe petitions of Messrs. McPherson,
an and Kennin for admission to the
80(nety under the special circumstances
in their petitions, were allowed.
he levier of Mr. David Lennox was
%Ohsiqgreq,
he petition of Mr. Gormally, a mem-
™ of the English Bar, for the consent of
for sf’cie_ty to a special Act being passed
tu.;i" admission as an Attorney, was re-

Edward Martin was elected &
ber in the place of Mr. Freeman

Benc

and Mr. Clarke Gamble in the place of
Mr. E. B. Wood.

Saturday, 7th February, 1874.

Mr. George M. Evans was appointed
Examiner for the next Term, and his fee
for this Term was directed to be paid.

The sum of fifty dollars each was
ordered to be paid to Messrs. Osler and
Rae, the auditors for 1873, for auditing
the accounts of that-year.

The sum of one hundred dollars was
ordered to be paid- to Mr. Amilius Irving
for auditing the accounts of 1871 and
1872.

‘Mr. Johu S. Ewart was appointed
auditor for 1874, in the place of Mr.
Osler, who retires, having served two
years,

The wusual examinations for Call,
Certificate of Fitness, and admission of
Studeutsand Articled Clerks, were ordered
to take place as usual before Trinity Term.

Friday, 13th February, 1874.

The statement of Revenue and Expen-
diture for the last year, in accordance
with 35 Victoria, chapter 6, was faid on
the table,

The draft of the deed of surrender to
the Crown was perused and accepted, and
the Treasurer and Messrs. Patterson and
Mackenzie, were appointed a Committee
to confer with the Government on the
subject of the agreement for lighting and
heating Osgoode Hall, and the grant of
$2,000 promised to the Society in 1873.

Mr. J. B. Clarke’s letter was read, and
he is allowed to compete for the second
year Scholarship in November, 1874.

The Report of the Committee on Re-
porting was received, read and adopted.

The Report of the Library Committee
was received, read and adopted, and the
Treasurer was authorized to pay for the
valuation of the Library on the certificate
of the Chairman of the Committee.

It was resolved that it be a rule of the
Society, that in the computation of time

t
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entitling Students or Articled Clerks to
Ppass examinations to be called to the Bar or
receive certificates of fitness, examinations
passed before or during Term shall be
construed as passed at the actual date of
the Examination, or as of the first day of
Term, whichever shall be most favorable
to the student or clerk, and all students
entered on the Books of the Society
during any Term shall be deemed to have
been so entered on the first day of the
Term. )

On motion made, resolved, that the
third clause of the Report of the Co‘m-
mittee on Reporting be communicateq by
the Secretary to the Reporter of the Court
of Chancery.

On motion made, resolved, that the
Attorney-General be requested to intro.
duce a Bill during the present Session of
Parliament, umending the scetion substi-
$uted for the 57th section of chap. 35 of
the consolidated statutes of Upper Canada
s? as to make the penalty therein me“i
tioned apply to attorneys practising in the
County Court.

J. HiLLyarp Cauerox,

T reasurer.

CRITICISMS ON TEXT-WR] TERS
PEPORTERS, AND OTHER .
LEGAL AUTHORITIES,

« Dr. Allibore, of Philadelphia, (famous
for his elaborate “Dictionary of Authors”)
wrote a pamphlet some few years ago on
the subject of ¢ Bibliography,” in :Vhich
he maintained that a eritica] manua] of
legal bibliography is a great desideratum
in the literature of the law. Such a
book, containing a list of al] law-works in
the English language, or applicable to
the English system of law, with refer-
ences to the reports where they are cited

and wih critical estimates of thejr value:,
and correctness, would be of great value to
bench and bar, Such a treatise ig g
thing well-nigh to be despaired of by any

single author in this fast-living and fast-
writing age. We do not say entirely t0
be despaired of, because we remember
the wonderful monument of patience and
research which Mr. Bigelow, of Boston,
has reared in his “ Index of Over-ruled
Cases ;” but still few (if any) lawyers
would be willing to devote the requisite
time and labour demanded for snch an
undertaking. Yet much may be done by
the gradual accretion of matorials for such
a work by contributors to legal jour-
nals, and it is with this view that we
are desirous to add our little collection
of criticisius to others which we have from
time to time published. Some few re-
porters, omitted fromour formerpapers, are
now inserted ; and as before, we have en-
deavoured not to repeat notices that have
been heretofore printed.

Brawgrs’ Lix MEeRrcAtoria ‘‘is frequently
referred to by all text-writers, and treated
as a book of eminent authority :” per
Mallin, V.C. in Re Overend, L.R. 6 Kq. 364.

BrLL's COMMENTARY ON THE LAw oF Scot-
La¥p. ‘A work of which it is diffienlt to
speak in terms of adequate commendation,”
18 Law Mag. 17. i

BENJAMIN'S TREATISE ON THE SALES OF PER-
SONAL PROPERTY : ““appears to be very
ably written” : Lord Chelmsford in Shep-
berd v. Harrison, 20 W, R. 8.

BesT ON LViDE ¢} ““One of the best works
on our laws”: Wills, J. in Briggs’ caseé
1 D. and B. Cro. Ca. 102.—“A very
valuable text-book”: Stuart, V.C., in Side-
bottom v. Adkins, 3 Jur. N.S. 632. “‘a very
remarkable book': Stuart, V. C., in
Marictt v, Anchor Ins. Co.,—8 Jur:
N. 8. 52.— A very valuable treatise’:
Wills, J. in Hollighan v, Head, 4 C. B, N-
8. 391.

BLACKSTONE'S COMMENTARIES.  ““ T am alway8
sorry to hear Mr. Justice Blackstone'®
Commentaries cited as an authority ; be
would have been very sorry himself to heaf
the book so cited ; he did not consider it
such : Lord Chan. Redesdale in Shanno®
v. Shannon, 1 Sch. and Ref., 327. Black-
stone’s positions have been frequently over-
ruled ; as for example in Liddard ¥
Kain, 2 Bing. 183 ; Richardson v. Gro¥
29 U.C. Q. B. 364.
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3
towg PARLIAMENTARY Caszs, Mr. Brown
°n_]y made abstracts from_the appeal cases
YIg on the table of the House, and
crefore the grounds of the decision can
R0t be known from the abstract of the case
B Brown : Per Lyndhnrst, Lord Chan,
0 referring to Bowchier v. Taylor,
| ro. P. C. 708 in Barrs v. Jack<on,
RVL: Law Times, R. 3635,
'S Nist Privs. The author procured
1“’ DMaterials from Mr. Justice Bathurst :
Law Mag. 27.
rroy’s PRACTICE. “Many of the cases
Were Partly collected by myself before I
1984t the bar ; they were never intended
Y We for publication, and were too loose
87: Telied upon : Per Buller, J, in 5 T. R.

)

Qn: AND BoSANQUET oN THE STATUTE oF
MiTaTioNs, A very useful book:

)%:’ Willes, 3., in Witkinson v. Verity,
tl:":“’s ReporTs. ‘It used to be said
Mr. Kspinasse heard one half of the
o eaa‘lld reported the other half ”: Pollock,
E.Xci; n Whyman v. Qath, 22 L. J. N. S,
gy 317. The observations of Den-
B g, C.J., in Small v. Nairne, 13 Q.
%40, 2s to .the want of acurracy in thig)
Ter, 80 that his reports were wont to
"ex?umed with doubt and hesitation and
3. %pology, were adopted by Coleridge,
" Wenman v, Mackenzie, 1Jur. N, S.

E‘lllit R s N.OTES to the *‘ Treatise on
oy, te(f attributed to Mr. Barlow are ex-
h Iaw Wwith
rey Mag. 61,
W CROWN LAW. *Sir Michael Foster
lay, .* Judge eminently versed in criminal
r%t 0' Queen v. Charleton, 2 Trish L.R. 65.
h%meASEMENTs. ‘““A very excellent
v, 8«; Per Campbell, C. J., in Renshaw
h“tig:n: 18 Q. B. 124; “An excellent
F%‘% : Per L. Wensleydale in Rowbot.

consummate ability : 22

‘h:pv' Wilson, 8 H. L. C. 359,

Yo, }(:iN REPLEVIN. ““Is a book of the
hi:‘ & ghest authority :" Per Burton, J.,
: N 0’”‘!/ V. Simpson. 4 I, R. L. R. 44.
b‘*ok NUsks. «1t i known that the
*‘lte: ®8 & posthumous work, and not pre-

2 M the form in which the Chief
iy, 'Mtended it to be made public, and
G, u ible he might have made consider-
Ny ,“*eTations, if published in his life.
th”; *0d it bears marks, particularly in

Part of it, of being incomplete :*

Romilly, M. R., in Barron ». Wadkin, 27
L. J. Ch. 134.

Havre’s History oF THE CoMMON Law. This

book was published from a posthumous
manuseript of the learned J udge, and is
exceedingly cursory and defective ;' Bar.
ton, Convey. cited in Greenleaf’s Over-ruled
cases, p. 204,

HARGRAVE. Mansfield’s case cited by Mr.

Haryrave, although by an unknown hand,
yet the adoption of it by Mr. Hargrave
makes it an authority : Per Hart, L. C.,
in Power v. Sheil : 1 Moll. Ch. R. 312.

JARMAN ON WiLts. Mr Jarman’s work is one

of great value, 1t has followed what was
begun by Mr. Roper, begun by Mr. Powell,
improved by Mr. White, and by Mr.
Jarman  himself brought to a surprising
degree of perfection. Mr. Jarman has,
upon a deliberate consideration of cases
in his chambers, endeavoured to extract
certain rules of construction to guide in
considering the language of testators ; but
it is quite possible to attempt to do a great
deal more than it is in the power of
any human being to accomplish in thas
respect : per Stuart, V., C., in Conduitt v.
Soane, 4 Jur. N. S, 502

SELECTIONS,

CONCERNING REGULATIONS
REQUIRING TELEGRAMS
TO BE REPEATED.

It is an established principle of law

that telegraph companies, like railroad
companies, have the right to make reason-
able regulations for the conduct of their
affairs, but there is some diversity of
opinions a8 to what regulations are *rea-
sonable,” and as to whether, and, if
go, how far,
company from liability for negligence.
Most companies have adopted regulations
to the effect that they will not be respon-
sible for mistakes in transmitting, or
delay in delivering a message unless such
message i8 Tepeated, and these regulations
are usually printed on the blanks on
which messages are written.
such regulations, so notified, are binding
upon the sender, has been considered in
the following cases :—

they relieve the

How far

McAndrew v. The Electric Telegraph

Company, 17 C. B. 3 (1855), presents the
earliest discussion of this subject. In
that case the plaintiff sent a message to
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defendant’s office to be transmitted to
Exmouth, directing the master to proceed
to Hull. In transmitting the message
“Southampton” was, by mistake, sub-
stituted for “ Hull,” in consequence of
which the vessel went to the former place,
and the plaintiff sustained loss in the sale
of her-cargo. The blank on which the
message was written contained a provi-
sion that ““ the company will not be re-
sponsible for mistakes in the transmission
of unrepeated messages, from whatever
cause they may arise.” The plaintift’s
message was not repeated. The court
held the regulation reasomable. The
_declaration was on the contract to send
“the message as delivered, and the ques-
tion of how far such a regulation would
relieve the company from its own negli-
gence was not presented.

Camp v. The Western Union Tele-
graph Company, 1 Mete. (Ky.) 164
(1858), was likewise an action on the
contract, and it was therein held that a
regulation requiring a message to be re-
‘peated was reasonable, and if brought
home to the knowledge of the sender
would preclude him from recovering
damages occasioned by a mistake, -

In N. York and Washington, Telegraph
Company v. Dryburgh, 35 Penn. St. 298
(1860), the action was on the case, and
the court was called upon to decide how
far the ordinary notice ag to
messages relieved the company from lia-
bility for their own negligence, Thers a

person wrote a message on a blank con-
taining such notice, requesting. plaintiff,
a florist, 40 send him “two hang boquets.”
The transmitting operator, in mistaking
“hand” ‘for “hund,” changed the mes-
8age 80 a8 to read “two hundred boquets,”
a.md it was sent to the Plaintiff. The
Jury found for the plaintiff, and the judg-
ment on the verdict was afirmed by the
District Court in banc~Sharswood, P.J,
delivering the gpinion—ang by the Su-
preme Court. The mistake did not oceur
from the ‘“infirmities of telegraphing,”
but from the carelessness of Jefendants’
agent.

Sharswoed, P. J., in his opinion said :
“ As to the private notice of the defend.

ants, t}_\at‘» they only insured the correct
transmission of messg

» ges where they are
repeated back and paid for ag such, we do
not think it applies here, for many rea-
sons. It was not brought to the know-

repeating

.| bility for actual negligence . . .

1 . ‘,g
ledge of the plaintiff (the plaintiff, it %
be remembered, was the receiver © o0
message), and, if it had been, could %
have exempted the defendants fw“evb,}

the company, the defendants, “‘Br;:
against, when they do .insure, is nob
negligence of their officers, but those .
lays and mistake in. the transm!
which are unavoidable.” apt %
Seilers v. Western Union Tele o |
Company, a brief note of which was 8" |
in 3 Am. Law Rev. 777, is simxl?fw;
facts, to the above case. The pla‘“p,,(;
sent by telegraph an offer of 55 cent® aitt
bushel for salt delivered “at our ™ ¢
wharf.” When received at the offi®®
destination it read ““at rour city wh
and the operator, supposing reur to 1:5 L
your, changed the despatch accordi®® g
The plaintiff lost in consequences ~d:
brought an action. The District ¥ abl”
of New Orleans held the company :;aﬂ“' l
for the error, notwithstanding the m )
was written on a blank containing & ¥
vision against liability except for “&i’
peated message. - In both these ¢8% oy
thould be observed that the & ol
occurred through unauthorized ¢

made in the messages by defendgbé”','
'

operators, and that, at least in Dry?P
case,” the mistake would not have "
obviated by repeating.
In BirnZy v? The New York & ﬂ;"&
ington Telegraph Company, 18 M”‘tyfogd'
341 (1862), plaintiff delivered to d2L¥
ant, at Baltimore, 'a message to be szﬂﬂ"
New York, directing plaintiff’s 88 o
sell certain stocks. Through the *'g¢
gence of the operator at Baltimoftzdﬁ
Inessage was never sent nor attemtlzd &
be sent. There was a notice pos ‘V’
spicuously in the defendants’ offi [
the company would “not be li# AR
any loss or damage that might e»* ¢
reason of any delay or mistake
transmission or delivery, or frof
delivery, of unrepeated reesages ., |
message in question was not 10 v
peated. The court held that the %y
the notice did not cover the ca# ‘h‘
the company had contracted t0 ph’
message upon its transit, and_ Yy
made no effort to do this was lia s
the damages occasioned. This
covered the entire case, but the cO%" ¢
on to lay it down broadly ths
ploying a telegraph company 0 ¥
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:h’neasage is bound by the regulations of
. tompany, whether brought home to
4 .l‘.HOWIedge or not. This part of the

Clsion jg clearly obiter.

R the United States Telegraph Co. v.
o sleve, 29 Maryland, 232 (1868), the
qni“’ dictum is re-asserted, although
g fo Unnecessarily, , There Gildersleve
By 3 message at defendants’ office, in
wimore, to be sent to New York. It
¢op, Wlitten upon the blank of another
‘,,F}fany having upon its face this:—
ing 8 following message, without repeat-
the’ subject to the conditions indorsed on
) back,” What these conditions were
th‘)es Dot appear in the report, except that
Pa:y were intended to relieve the com-

Y from liability in case of non-repeated
ges ; but whether for delay or mis-

% in transmission, or for non-delivery,
! is not apparent. The party to
8%0.“1 the message was directed failed to
%, 1t; byt from what cause the case does

t clearly inform us; but we gather
%m the argument of plaintiff’s counsel
a&: 1§ was from a failure to deliver it
It T 1t had reached the New York office.
]at?ppeared that the defendant had regu-
th;ons as to repeating similar to those on
neitmessage sent. The court held that

ther the conditions on the message nor

own regulations would relieve the
Pany from their own wilful miscon-

Or negligence ; that such negligence

2 ¥ be established before there could be
by overy, and that, as the court below
ty, tefused defendants’ prayers for in-
Ilew“m.ns based upon.this assumption, a
ot trial should be had. There was
y,hhmg calling for a decision as to
h%eﬂler the plaintiff would have been
‘nt}?d by the defendants’ regulations
the 0ut being made aware of them, since
% Dlalntiﬁ‘, in having written his mes-
Voo Upon the blank of another company,

i) Clearly made the conditions thereon .

OWn, and proffered them with his
:n i‘“&ge\and’ as must be presumed, with
I?Wledge' of them.
Telegrthe case of Kllis v. The American
%), 9Pk Co., 13 Allen, 226 (1866), the
o, J0estion was, as stated by Chief Jus-
1gelow, ¢ whether that portion of
™ms and conditions prescribed by
i efendants is reasonable and valid
"Otz Provides that the defendants will
Wy 0ld themselves responsible for errors
dela

Gelays in the transmission and de-

b

%
i

livery of messages, unless they are repeat-
ed.” The mistake in this case consisted
in making the message read $175, instead
of $125, as it was written. There was
“no evidence of carelessness or negligence
except the error in the sum, which was
made by some agent of the company in
transmission.” The court held the regu-
lation as to repeating the message reason-
able ; and that one injured by a mistake
in an unrepeated message could not re-
cover, beyond the amount paid fur send-
ing the same, without some further proof
of carelessness or negligence on the part
of the company than that resulting sim-
ply from error; that is, that there must
be proof of negligence distinct from the
“natural infirmities of telegraphing ;” and
the judgment, which was for the plaintiff,
was reversed, on the ground that, under
the circumstances, the plaintiff ought te
have shown carelessness on the part of
the company, and that, as the message
was not repeated, negligence could not be
inferred (as the court below had instructed)
from the mere fact that a mistake in the
sum had been made.

In Wann v. Western Union Telegraph
Company, 37 Mo. 473 (1866), the plain-
tiff delivered to defendants a message
directing salt to be sent by “sail ;” the
message When delivered, read ““rail.” The
blank on which the message was written
provided that the company would not be
responsible “for mistakes or delays in the
transmission of unrepeated messages from
whatever cause they may arise.” Of this
condition the plaintiff had actual know-
lodge when he delivered his message, and
the court held the coudition reasonable
and the plaintiff bound by it. The report
informs us that the only evidence intro-
duced on the trial to sustain the charge
of carelessness was the mistake above
stated.  So that the case is “on all fours”
with the Ellis case, but, as in that case,
the court stated that the company would
not be protected by their regulations from
the consequences of their own gross negli-
gence.

In Bryant v. The American Telegraph
Co., 1 Daly, 576 (1866), the loss occurred
through a delay in delivering the message
after it was received at the office of desti-
nation. The company was fully informed
of the importance of the message and of
its prompt transmission. There were the
usual regulations as to repeating, to guard
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against “ mistakes or delays in transmis-
#ion.” The company was held liable.

In De Sutte's Case, 1 Daly, 547 ; 30
How. Pr. 403 (1866), the injury oceurred
through an alteration #n transmission of
“ twenty-fwo ” to « twenty-five”  The
company had regulations relieving them
from liability for unrepeated messages,
but this despatch was not Written on &
blank of the company containing the or-
dinary conditions, and the court held that
the plaintiff was not bound by such con-
ditions unless they were brought home to
his knowledge.

In Western Union Telegraph Company
v. Carew, 15 Mich. 625 ( 1867), regulations
8s to repeating were held to be reasonable,
and binding upon one who writes his
message upon a blank containing such
regulations, whether he reads them or

not. In that case there was no evidence
of negligence upon the part of the com-
pany.

In Sweetland v. The T linois, etc., Tele-
graph Company, 27 Towa, 439 5 1 Amer.
Rep. 285 (1869), rules requiring megsages
to be repeated were held to pe reasonable,
but it was also held that such ruleg woui:
‘not be so construed as to exempt the
company from liability for 4 loss occa-
sioned by its own fault or negliger. -e, or
for want of proper skill or ordinary care
on the part of its operators in trapsmit-

ting an unrepeated message. Iy such
case, however, the burden of proviag
negligence is put upon the plaintiff,

In Grahamv. Western Unioy, Telegraph

Company, 1 Colorado, 730 (1871), the
damage occurred through & fajlure to
deliver the message after it had been re-
ceived at the office of destination,
were the usual regulations as

to repeating,
but the court held these regulatil‘))?slllllgt
applicable to the case, and that the ¢om-

pany was liable. This is ip g
with the ruling in Gildersleyes z:zda;:s
in Bryant’s case, and, by analogy " with
the doctrine in Birney's cage, °°’
In Truev. The Internationg) Telegraph
Company, to appear in 60 Main (1870),
it was held that a regulation that the
company will “ not be liable fo, mistakes
or delays in the transmission or
or for non-delivery of any messa;
the amount received by saiq company for
sending the same,” would not Protect the
company from liability for -tg own mis-
feasance or negligence.

delivery,
ge beyond

There-

—

In Breese v. The United States Tel*
grapk Company, 48 N. Y. 132 ; 8 A
Rep. 526 (1871), the commission of 8"
peals decided that regulations of a tel®
graph company as to repeating are reaso?”
able, and that where a person writes
message upon a blank containing such
regulations, he will be presumed to kno¥
and consent to them. The error, in theé
case, was in making “700” read “7,000,
the precise cause of which error was W%’
known-—as the case states. There W&
no evidence of negligence beyond the fact
of the mistake, and the court was nob
called upon to decide, nor did it attemPt‘ ‘
to decide, whether the company migh?
relieve itself by such conditions from 18"
bility for injuries occasioned by its ow?
negligence.

%‘r%m this review of the case it appeﬂrg
that & majority of the authorities hol
that regulations of a telegraph ‘compaby
relieving them from liability, unless f'h‘:
message is repeated, are reasonable, b¥
will not be construed eo as to relieve the®
from liability for injuries occasioned b}
thei» own wilful misconduct or negl’
gence.—Alhuny Law Journal,

The Supreme Court of Illinois, in th?
recent case (February Tth, 1873,) of 7yle"
V. The Western Union Telegraph 00
8 Chic. Leg. News 550, Breese, J. h“'f
decided that a Telegraph Company c¢aP
not restrict its liability by the prin
writing as to repetition, &e.,—but 0
OWn courts have rathet followed the 1%
Jority of the authorities as stated in .tha
shove article. Kor two recent decisi0
in our District Court upon the subjec®
see Hurris v. Western Union Telegraf
Co., Legal Intelligencer, January 3
1873, Mitchell; J., and Passmore v.
Legal Int., January 31st, 1873, Hare, B
J.—The Legiil Intelligencer.

TRADING PARTNERSHIPS WITII
MARRIED WOMEN.

In France, “where mnothing but e
Monarchy is saligue,” writes Par8 o
Yorick, “the legislative and executi’
powers of the shop not resting in
husband, he seldom comes the‘re/h,
some dark and dismal room behind,
sits commerceless in his thrum night-¢#
the same rough son of nature that nat
left him.” This department, with sun

S—
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Others, having been eeded totally to the
Yomen, Monsieur-le Mar; is little better
an the stone under your foot—ga
gure of 9 with the tail cut off,” to use
the polite periphrasis fora cypher applied
0 one of the Tichborne witnesses, at ihe
Tecent notorious Newecastle ‘meeting—a
Nere tolerated .negation, like poor Mr.
1bbs, whose relative significance in Mrs,
ibbs’ boarding house has been formu.
ted by Boz:—“He was to his wife
What the 0 is in 90—he was of some im.
Portance with her—he was nothing with-
Ut her.” Do they, then, order these
DMatters better in France? Would it be
8 desirable consummation to cultivate a
Slmilar state of things by Act of Parlia-
Ment}  Does Mrs. Mantalini really need
% be elevated to a vantage of yet greater
scendancy, upon a collection of sympa-
thetic statutes of the realm? Whither,
Wdeed, will not Mr. Hinde Palmer's
Powers of amendment ultimatoly lead us?
Tay the result stop short of realising a
Tetty general concurrence in the paradox

°f Hugo de Bohun, in “ Lothair,” that
Wwomen —but no man—ought to
Narry, Indeed, of a bill very similar to
that Which was introduced by Mr. Palmer,

- ;%01 Penzance observed that, if it passed,
%'might be dubious how far there would
*Wain any jnducement to the male
Olety of the community to enter into so
“rilous a contract as matrimony would
80 become. Yet, what may not the
olen 8ession bring forth ?—for, saith the
d legend, the nineteenth century is to
the “century of women.” Already,
(lg Married Women’s Property Act
& 70), has placed its protégés in the posi-
1 equivalent to that which Madame
joys in F rance, under what the French
:?Sle calls the régime of biens separés ;
g _doubtless, many advantageous sug-
“stiong towards extending that Act
tright be derived by sending a Jjudicious
frove er into other regions, as remote
th, Us in customs as in latitude, where
Ta, Wazons prevail and the tornado is
thy 2Bt At all events, it is obvious
lng,, 2@ progressive spirit of modern
t?Vﬂtlon will not stop short at such
"’8_ improvements as those contem-
c:e In the Married Women’s Property
W 1\1870) Amendment Bill, to which
thy h‘"? adverted, a measure, indeed,
u Ugh jt Was, as has been observed, only
8 clause for the purpose of hav-

.-

ing married couples registered under the
Limited Liability Act. Admitted ills
the Act of 1870 unquestionably did
redress, and we are very far from quarrel-
ling with it in detail; but, exceptional
ills are ill-cured by remedies that convulse
the constitution at large ; and, before im
petuously medicating ourselves with ex-
perimental Amendments, it is interesbing,
to say the least of it, to contemplate what
would be the probable operation of the
proposed panacea. On this point, how-
ever, we need not here recapitulate in full
what may be found by referring back to
a paper on “Man and Wife {Limited),”
at p. 106 of this volume; and, for our
present purpose, it will suffice to re-tran-
scribe one passage from the Saturday
Review—“The wife may either go into
business with her husband, or, if she
likes, she may start a rival shop and
carry off his customers. If she provides
the greater part of the capital, she will,
no doubt, claim priority in the firm, and
‘Smith and Husband’ may possibly be-
come a familiar sign. A lady who finds
the dull routine of domestic duties
wearisome, will be at liberty to seek
excitement on the Stock Exchange, or go
shares with cousin Charley in a racing
stable. If the family accounts get into
confusion, husband and wife will have
the opportunity of bringing actions against
each other. Each will, of course, have a
separate banker and solicitor,” &c. There
is, indeed, nothing, apparently, to prevent
a baron and femme from living together
if they choose, and without wrangling—
if they can; but may they, as here sug-
gested, enter into a contract with one
another for mutual participation in trading
profits and losses—can Mrs. Doe, despite
the protestations of her J ohn, enter into
partnership with Peter Stiles? What
are the legal bearings of coverture in
relation to trading co-partnership in par-
ticular? .

By the common law, married women
were disabled from entering into binding
contracts, or from engaging in trade.
They were, accordingly, incapable of -
entering into contracts of partnership,
whether for trading or other purposes ;
holding themselves out as partners would
not subject them to the responsibilities
attaching to other persons so acting ; and,
if de facto partners, nevertheless, it wag
their husbands, and not themselves, who
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should be considered as sustaining that
character in point of law. "When it hap-
pened that, under positive covenants
they were entitled to shares in bankiné
houses, &c., their hustands were entitled
and became partners in their stead,
“The right of a married woman or of her
husband,” it is observed, “ to vote in res-
pect of shares held by her has not been
Judicially considered. Speaking generally

however, and without reference to the
regulations of any particular company, it
would seem that, if the shares belon'g to
her as part of her separate estate, her
husband has no right to vote in respect
of them, and her vote is valid, notwith-
standing his disapproval thereof. But, if
the shares do not form part of her sei)a_
rate estate, she alone cannot in point of
law be a member in respect of them, and
cannot, therefore, vote; nor is her hys-
band entitled to vote in respect of such
shares, until he has become a member of
the compauny in respect of them. Nor
does it follow, from the fact that he is
subject to liabilities in respect of hig
wife's shares, that he is entitled to tho
privilege of voting in respect of them ”
(1 Lind. Part. 575, 3td ed.) The prin-
ciple that marriage operated as an assjoy-
ment to the husband of the wife's sthe
in a partnership is forcibly exemplified
by the decision of Neret v. Burnand. 4
Russ. 260, 2 Bli. N. S. 215; and seo
Wrexham v. Hudlestone, 1 Swanst, 51171
1., holding that the marriage of a fome
sole partner operated as a dissolution of
the partnership. This doctrine proceeds
upon the ground that, in the absencs of
express agreement to the contrary, the
marriago operated against the princif)le of
delectus personce, or the consent of the
partties, by the introduction of a strapmer
into the partnership. It hag inde%d
been treated by Collyer, and ,by other
text-writers of authority, as only takin

effect as a dissolution at will byt w%
rather incline to hold with Dixt;n that, in
this case, the partnership (apart from I;he
statute law, of which more hereafter)
would be dissolved ipse facto. Ayq it
would seem to follow that, if the business
were continued by the other co-partn;r
and the husband, an entirely new partner-
ship would be constituted between them
‘We are not aware that the question has
ever arisen as to what would be the
effect, as regards a partnership, of the

marriage of a feme sole partner with a
man who is civiliter mortuus. But, it
will be borne in mind that a married
woman, in such case, is competent to
contract, and would be bound by the
contracts of a partner. It may also be
noticed here that, by the custom of Lon-
don, a feme covert, trading without the
interference of her husband, was con-
sidered in the city courts as a sole trader.
Collyer infers thence that she might also
trade in partnership. We would rather
incline to hold, however, that an author-
ity to involve herself in the complex
transactions, responsibilities and duties of
partnership, would not necessarily be im-
ported, from her husband’s consent that
she should carry on trade as sole, unless,
indeed, the trade could not otherwise be
carried on either necessarily, conveniently
or beneficially. We find similar laws,
with respect to trading by married women,
in France, Holland, Spain, - Louisiana,
&c. And, by-thebye, it is said by
Collyer that, when a husband and wife
are partners in a foreign country where it
is gompetent for them to contract in part-
nership, it would still be incompetent for
them to sue in this country as partners.,
We shoull certainly think that this doc-

trine is not maintainable as a doctrine of

public law; neither is it by any means
borne out in its full latitule by the case
of Cosiv v. De Bernales, 1 C. & P. 266,
n., Ry. & M. 102, In this country it

| followed, e fortiori, from the-principles to

which we have adverted, that, at common
law, a husband and wife could not enter
into a contract of trading partnership
with one another. Could they dv so iD
equity 1 There, if the wife have separate
estate, she is regarded as a feme sole.
And since debts and obligations incurred
by her either expressly or impliedly on
the credit of that estate could be enforced
against it, although not against her per~
sonally, there seems no reason why it
should not be liable for the debts of &
partnership, or why, in a limited sensés
she should not be considered as a partner
Then, as between husband and wife them”
selves, the doctrines of equity have als¢
gone very far, as in Woodward v. W ood-
ward 8 L.T. N. S. 749, where it w8?
held that a married woman was entitl

to sue her husband for money lent ¥¢
him out of her separate estate, the Lo

Chancellor observing that, *The Olu
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Cmmon law has been entirely abrogated, | this statute as to any partnership respect-

and the power of the wife tp contract
With the husband has been fully estab-
lished.” So that we should think that
e separate estate of a married woman
Would be liable for the debts of a part-
Rership in respect of it between her and
er husband, and that, in a limited sense
ad in a Court of Equity, she should be
Considered as a partner in such a partner-
ahlp. “ Whether at law, the husband of
8 married woman entitled to a share in a
Partnership for her separate use is liable
8 a partner, is a question,” it has been
Observed, which, so far as the writer was
Aware, “has not been judicially deter-
Mined; but, if the wife holds her share
erself and not in the names of trustees,
the hnshand will, it is conceived, be a
Partner in respect of such share. There
are, indeed, cases in which it was decided
at when a married woman was a share-
older in a company, and was herself
Tegistered as such, her husband was not
liablg either to be made a contributory,
on the winding up of the company, or to
® sued hy scire facius by a creditor
fereof. But these cases turned on par-
Yeular statutory enactments, and do not
Y any means determine the general
Question above suggested:” 1 Lind.
Part. 31d ed. 86.
. On many of the points we have men-
tioned, the Married Women’s Property
¢t (1870), we need hardly say, has now
an important bearing, as, indeed, wiil be
Sufficiently obvious by a mere statement
of the terms of the first section alone;
ut our space will only permit us to ad-
Vert to one or two matters in connection
With it. That section provides, in effect,
at, in respect of the wages and earnings

O any married woman acjuired or gained
¥ her after Augudst 9, 1870, “in any
®mployment, occupation or trade in which
8he i3 engaged or which she carries on
Separately from her husband,” and also
83 to any property acquired through the
SXercise of any ¢ literary, artistic, or
Scientific skill,” such married woman is
be placed in the position of a feme
Sole in respect pf the beneficial enjoyment
OTsuch property. And by this Act as to
Such property, a married woman has ac-
Quired a personal legal status, with power
contract and to pursue legal remedies,
e from the incapacities consequent on
Coverture. It appears to us that since

ing industries, &c., within the terms
quoted, there would no longer be any
reason why the marriage (before or after
the passing of the Act) of a feme sole
partner should dissolve the partnership.
This statute is a remedial one, and,
although in derogation of the common
law, should be construed so as to suppress
the mischief contemplated and to advance
the remedy. We hold, then, that, in
respect of property as specified, a married
woman may now be a partner ; but as to
whether she may be a partner with her
husband, we were at first view inclined
to hesitate, notwithstanding the terms of
the section quoted. We think, however,
that this statute does not enable her to
engage in or carry on a partnership with
her husband.  And although, as we have
seen, a different impression appears to
prevail, neither do we think that an
Amendment Act, only so wide in terms
as that which was contemplated by Mr.
Palmer, would achieve this object. So,
under a statute of Massachusetts, which
provides that a married woman may sell
her separate property, enter into any
contracts im reference to the same, and
carry on any trade or business on her
sole and separate account, in the same
manner as if she were sole, it has been
held that a woman. may belonz to a
trading partnership if her husband is not
a member thereof, but not if he is a
member : Plummer v. Lord, 5 All. 460,
ib. 481, 9 ib. 455; Lord v. Parker,;
127: Lord v. Davison, iby 1313;
Edwards v. Stevens, ib. 315. We con-
fess that, for our part, we should not
desire it otherwise ; even though the law
in this respect may not be finely caleu-
lated to promote hymeneal commerce
between money-bags, and although it may
ruffle the current of true love between
those of whom it is written that, ¢ if their
goods and chattels can be brought to unite,
their sympathetic souls are ever ready to
guarantee the treaty.”—Irish Law Times.

PRODUCTION OF TELEGRAMS
FROM THE POST OFFICE.

The decision of Mr. Justice Grove, with
reference to the production in evidence of
copy telegrams in the custody of Her
Majesty's Post Office, will be received
with unmixed satisfaction. The applica-
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tion made to the learned judge was of a
very peculiar character.  Mr, Charles
Russell, as counsel for the petitioners at
the pending trial of the Taunton Election
Petition, asked the interference of the
Jjudge for the purpose of obtaining from
the Post Office not any specific telegraphic
message, but the telegrams en masse,
which passed through the office at Tauy.
ton during a stated period of time, Mr.
Justice Grove, though not doubting in
his own mind what answer he ought to
make fo this request, consulted his bro-
ther election judges, and, having heen
fortified by their opinion, refused ejther
to interfere to compel the Production of
these telegrams, or even to say anything
to the officials at the Post Office to pro-
cure their production. Upon thig appli-
cation and the judgment thug given we
must first observe that, apart altogether
from the question of public poli?:y in-
volved, no judge and no Court of Law or
Equity, could, in the face of the recent
case of Crowther v. Appelby, 43 Law J
Rep. N.S.C.P.7, on which we com-
mented last week, venture to compel]
threat of fine or imprisonment any serva,n)t’;
of the Crown to produce any ciocument
contrary to the orders of the Crown ag
expressed through the proper officer, [f
the secretary of a railway compan}; can
refuse with impunity to produce 5 docu-
ment because his masters have Prohibited
him- from doing so, a Jortiori woulq 4
servant of the Crown be protected. Prob-
ably, also, it would be held that ¢,
telegrams in the custody of the st,.fé
stand upon the same footing as secrets of
State, State papers, and Communicationg
between Government and its  officers
But 1t might be that the Pogt Office ab.
thorities would declare themselveg rea(il.
to act exactly as the judge might in thy
exercise of his discretion direct th .
throwing the responsibility of pl'od,ucti;l .
or non-production on the Judge, g »
dently this probability was in (t?he mivﬁ
of Mr. Justice Grove, when he expres:d
his opinion that he ought not evep to :
anything to the Post Office officialg iy
Pprocure the production of the Copy tel y
grams, Assuming this to be the posit{oe-
taken up by the Post Office officialg wn
come to the question whether it is e’x ee
dient or proper that copy telegramg I;,;
Mmasse should be produced from the cus
tody of the Post Office in a Court, of Jus.

tice. We are not speaking of messages
identified by the names of the parties by
and to whom they have been sent, but of
the whole lot of messages transmitted
through a particular office in a given space
of time. Telegraphy has opened up many
new questions of law and policy, but such
a question as this can be resolved on prin-
ciples trite and familiar, Where the
Government provides public means of
communication open to all persons, and
prohibits private enterprise directed to a
similar object, the Government by impli-
cation pledges itself to the duty of keep-
ing secret that which is entrusted to it
for the purpose of communication. We
need not recall the debates which arose
on the conduct of Sir James Graham as
Home Secretary in disregarding this rule,
and disclosing the contents of the Mazzini
letters seized during transmission through
the Post Office. But between the inter-
ception and disclosure of a letter and the
revelation of a telegram there is no sort
of distinction. The Legislature also has
expressed its ovinion very clearly on the
subject. By 26 & 27 Vict. ¢. 112, s. 45,
a penalty not exceeding 20!. was imposed
on any person in the employ of a tele-
graphic company improperly divulging
the purport of a message ; and by 31 &
32 Vict. c. 110, s. 20, any person in the
Post Oflice disclosing the contents of &
telegraphic message, contrary to his duty,
is declared to be guilty of a misdemeanour
punishable with twelve months’ imprison-
ment. In reliance on the general princi-
ple already stated, and on the recognition
of it by the Legislature, thousands of
persons send telegraphic messages which
could not be revealed to the public with-
out damage to the feelings, the roputa-
tion, and the property of the senders, the
receivers, or third parties ; and it is man-
ifestly better that election petitions should
break down, actions at law fail, and hon-
est defences collapse, than that such pub-
lic mischiefs as these should be encoun-
tered. The proposition made at Taunton
that the mase of telegraphic messages
should be examined by one counsel on
either side, betrays a very clear apprecia-
tion of the objectionable nature of the
proposal made to the Court.

It is further to be observed that the
application for the production of tele-
grams en masse is really an application
not for evidence, but for discovery of evi-
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dence ; and discovery from utter strangers
to the matter sub judice is altogether un-
own to the law. A subpena duces
tecum presupposes knowledge of the exist-
ence of a particular document, and ahility
to specify and define the document. Here
1t was not known or proved that thero
Were any telegrams which could or would
Wtimately be made evidence in the cause,
here was no more than an expectation
that something might turn up. DBut in a
Suit between A and B no Court has juris-
diction to eall upen C, a mere stranger to
the parties, to discover all papers in his
Possession, for the purpose of seeing
Whether by chance he has some document
Telating to the matter in issue.

Clear as we take the case to be against
applications of this sort, and much as we
Welcome the decision of the Judge refu-
Sing this particular one, we believe that
In the trial of at least one election pe-
tition—that at Coventry—some use of

legrams not altogether unlike to that
desired by counsel for the petiticners a$

aunton was allowed. We have not the
Material for an exact account of what was

One on that occasion, hut probably the
Cases are distinguishable. At any rate
e may take it that for the future the
Judges will follow the precedent _ estab-
lsllled by Mr. Justice Grove.— Law Jour-
nal,

~——
CANADA REPORTS.

ONTARIO.

COMMON LAW CHAMBERS.

®eporte by Mr. H. J. Scott, B.A., Student-at-Law.)

McMASTER V. BEATTIE.

Defance for time —Striking out false plea—34 Vict. cap.
12, sec. 8,

Beld, that a plea pleaded merely for time, and admitted

na Proceeding in the cause to be false in fact, will be

Struck out under 84 Viet, cap. 12, sec. 8, and leave
lfiVen to sign final judgment.

'8 was an action on a promi¥sory note, plea—payment.
After jusue joined, plaintif examined defendant, under
8ec. 20 of Administration of J ustice Act, 1873, when
ctendant admitted that he had not paid the note, and

that the defence was put in only to gain time. An
Pplication to strike out the plea and all subsequent
p'°°eedinga‘ under sec. 8 of 34 Vict. cap. 12, and enter
Bng) Judgment, was granted.

[March 7, 1874.—MR. DaLtox. ]
Thissvit wason a Ppromissory note, and the plea
Yment. The plaintiff joined issue on this plea,

d then, under the Administration of Justice

N

Act, obtained an order to examine one of the
defendants, At the examination this defen-
dant swore that the mote had not been paid—
that the defence was merely put in for time—
and that he had given instructions to his
attorney to put in this same defence for the
other two defendants.

Under these circumstances the plaintiff ob-
tained a summons to strike out the plea, and set
aside all subsequent proceedings, with costs
ageinst the defendants, on the ground that the
plea was for the purpose of delay.

D. B. Read, Q. C., showed cause. The Courts
had no jurisdiction before the Administration of
Justice Act to entertain an application of this
sort, and that Act does not give them jurisdic-
tion.  There is no rule of law requiring plead-
ings to be verified by affidavit, except in cases of
abatement, and allowing this application would
be equivalent to introducing such arule. The
Courts have continually held that they will not
try the truth of pleadings by affidavits on cham-
herapplications: Smith v Blackwell, 4 Bing.,
512; Nutt v Rush, 4 Exch., 490; Levy
v Railton, 14 Q. B. N. S., 418; Rawstorm v
Gandell, 15 M. & W., 304 ; Phillips v Clagett,
11 M & W, 84 ; also Archbold’s Q. B,
Practice, pp. 292—297, and @ibson v’ Winter, 2
N. & M., 737. Section 8 of 34 Vict. cap. 12,
under which this application is made, was in-
tended only for the case provided for in the for-
mer part of the section; that, namely, of several
pleas being pleaded ; and the whole section
should be read and construed together. Even
if meant to apply to the case of a single plea,
in this case the plaintiff having joined issue,
and thus having admitted the plea to be a good
one, cannot now come in and try to set it aside.
As to the intention of tlie Administration of
Justice Act in giving power to examine, the 24th,
25th, and 29th sections must be read together,
and from them it is very evident that the exami~
nation is to have reference only to matters to come
into question at the tral of the cause. If the
Legislature did not mean this, why did it give
the power to examine only after issue joined ?
It will be a fraud on the statute, if it is turned
to this use,  The effect will be to do away with
defences for time; and although it may be a
question whether this would not be a good thing,
still the Court ought not to do so without the
express direction of the Legislature, as it will
create a very great change in the practice of the
Court, '

J. K, Kerr, contra.—The plea is a fraud upon
the Court, and ought not to be allowed tostand.
Under the Common Law Procedure Act, seo
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119, there might perhaps be some doubt as to
the propriety of striking out the plea, as that
only gave power to strike out pleas ‘¢go
framed” as to embarrass or delay. Buat the
‘Commen Law Procedure Amendment Act, 34
Vict. cap. 12, goes further, and gives power to
strike out any plea upon the ground of em-
barrassment or delay, and thus extends to the
whole plea, and not merely to its form.  As to
}he rule before the Administration of Justice
Act, that the Court would not decide ds to the
truth of pleadings regular in form previous to
the trisl, the reason was, that it might not be put
to the trouble of deciding between conflicting
affidavits, and also that there might be pg
temptation to a defendant to plt in affidavits on
which he would have no cross-examination,
This does not now apply, as there are no cop.
flicting affidavits, and the evidence is taken ip
the same way as at a trinl. There always wag
at Common Law, irrespective of statutory enact.
ments, a rule that the Court would strike oyt
sham pleas, the only difficulty being the Proving
them to by echam: Ch. Arch. Prac., Pp-

202-297, and the cases there cited; Gordgn
v. Hassard, 9 Ir. C. L. Rep., appendix, 21;
Stokes v Hartnett, 10 Ir. O. L. Rep., ap.
pendix, 20 Bank v. Jordan, 7 Ir. Jur. N. 8,
28; Leathly v. Carey, 8 Ir. C. 1, R §,
appendix, 1; Nuft v. Rush, 4 Excheque;,’
490. As to their having -pleaded over'
this is a case of the discovery of new facts, and
we have availed ourselves at the very earliest
Ppossible moment of the power of obtaining the
information. The Legislature has not given
this power until issue is joined, in order to Ppre-
went its being used as & means of discoverip
some defencg, and also that it might not come
to- be used as a matter of course, and thug greatly
exhance the expenses of a suit. .

Mr. DaLtoN.—This is an application toatrike
out the plea of the defendants, on the groung
that it is false and merely for delay.

The action is against the maker and two
epdorsers of a promissory note. The
the defendants is payment before act
was joined by the plaintiff on the ples, 8ince
then the plaintiff has caused the defendant;,
Beattie, the maker of the note, to te eXamined
under the Administration of Justice At of 1873
and this is his examination.—¢ 1 an; oy, of th;
‘Defendants. I made the Promissory note sued
on in this action for $420. I 1paq, it in
favor of Mr. Robbs, I think, I know that he
and O'Dwyer are endorsers on the vote, |
know that the plaintiffs are :

the holders
his note, I did not pay this note, nop d;df

Plea by all
1on, Igsye

the other defendants. I gave instructionsto
defend this suit for all three defendants. The
object of the defence is Yo gain time to P8y
the amount. The whole amount, $420, and
interest, is still due from the Defendants t0
the plaintiffs.” _ .

Upon this the plaintiff has moved to strike
out the defendants’ plea as false and pleaded fof
delay, upon the admission of the defendant him*
self made in the suit.

1 think I ought to make the summons abso-
lute.

At one time, undoubtedly, it was considered
that the Court had a jurisdiction to strike 0“1‘7
the plea of & defendant, and allow the p]aintlﬁ
to sign judgment where it manifestly appesr
that the plea was false.  Rickly v Proone, 1 B:
& C, 286, was s case of this kind. There, 0
a declaration for use and occupation, the defen-
dant pleaded that he had delivered cert““";
named goods to the plaintiff, as ¢ satisfaction.”
The plea was struck out, upon an affidavit: thet
it was false—the defendant not filing any counte¥
affidavit. I believethat this is not the law no#
and that the Court at this day does not feel ths
it has jurisdiction to force the defendant t0
verify his plea by affidavit, or to try on affids
vits the truth of the plea—the law having
assigned a, different tribunal for such trisle
This was settled by Mornington v. Becket, 2 B. &
C.'81, and Smith v. Backwell 4 Bing., 512
These cases have been followed ever since, and 19
doubt the result from the cases of the present 18¥
is correctly stated in Arch. Prac. 11 ed, 291, that
¢‘the Judge will not interfere and strike out#®
plea upon the mere ground of its being falé®

-although the plaintiff swear that it is in everY

respect 80.”" Thus in Lo Forest v. Langa, 4 D
P. C. 642, a defendant pleaded that the bill 5o
on was outstanding in the hands of a third per”
son, and upon affidavit that the plea was wholly
false, and a production of a letterof the defendan®
in proof of it, in which the defendant requeatf‘l
from the plaintiff time for payment, it wad 88l
by Tindal, C. J., on a motion to strike out the
plea,—*“It is & plea upon which issne may be
taken, and if we were to allow this rule, V¢
should in effect be trying tlie case upon affi}
davit.” '

A1l this relates to pleas on which a single 1%
sue may be taken, and the reason which runs
through the cuses is this alone, that to strik®
out such a plea’ is an assumption by the Court
of the power to try on affidavit that which, by
the law, is to be tried by jury. )

But there is another class of cases, viz., thot?
where, from the form or substance of the plé%
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:ndlftmct and siogle issue cannot be taken,
:ﬁ o‘: in suc':h. cages it has always been the prac.
pro to strike out pleas manifestly false. 4 Ex.
o) and 14 Q. B. 418 are cases of this - kind.
'h:wc;.“ are numerous. A single instance will
mueh t0W far.the Courts have gone, and how
ning he falsity of the plea has influenced the
atic of the Cou.rt beyond all other considera-
dcb:m' In. Smith v. Hardy, 8 Bing. 435, to
relg on a judgment, .the defendant pleaded &
lccidso under seal, which had been destroyed by
i snt. The Court allowed the plaintiff to
. fagl: Jll(lgm’ent on an affidavit that the plea was
. o5 b\lt‘lt will be observed that here the plea

“; gogd in form and substance.
clm:l: present cage, as it seems to me, stands
trath rom all these. I am not asked to try the
neas of the plea upon affidavit, and it is not
p ssax:y to say that I could act npon the most
nclu'enve and indisputable evidence, out of the
c:uee itself, of its falsity. As to two of the de-
hdants, they are not active in the defence.
defe defendant, Beattie; ‘alone instructed the
p ence; amd in his examination in this suit he
‘HY;: in efi'ect;, the defendamts owe the plaintiff
ed ¢ claims, that the plea is false to his know-
cang;' and was pleaded for delay. Then, if I
2ot ook a.t.thls examination (and why shonld I
of '{.l what is there to try? And when we read
be am pleas, false in fact, what are such if this
mcl:10t¥ All the djfﬁculties which . occur in
by thcases as 1 have cited seem to be removed
e fact that there ia nothing left to tryi

. ::‘d to allow the defendant to force the plaintiff |

o the' expense and delay of proving
self“ trial tl‘xat which the defendant him-
ol asserts, in this cause, to be the truth,
I be passive where action is required, to al-
th: the forms of law to be abused in the face of
v court, and that which was meant solely for
o efendunt’s protection to be perverted to in-
ict the merest injustice upon the plaintiff.

The Irish cases I have been referred to show
lc:t' the ('Ioruts there are much more ready to
" llgn striking out a false plea than the Courts

England; indeed, they treat a plea that is
Plairly false as necessarily a sham plea.
. I therefore make the summons absolute, to set
8ide the ples, and for leave to the plaintiff to
S1gn fina] judgment. ,
Order accordingly.
\

NOTES OF RECENT DECISIONS.

L ——

. ABEENETHY v. BEDDOME.
Satisfaction picse—Signing befors Attorney in the
United States.

(February 25, 1874—3x. DaLrox.]

In this case a satisfaction piece was executed
before a practising attorney in the United States,
and the attorney's affidavit made before s notary
public. Order applied for to enter same on roll.

Held, that signing before & practising attor-
ney in the United States is & sufficient compli~
‘ance with Rule 64, and order accordingly. '

B st

ELMsLRY V. COSGRAVE.
Examination under 4. J. Aet Sec. #—Clerk’s afidavié
Jfor order.
[March 10,1874— M, Dairox.] '

In this case, the affidavit for order to examine
under A. J. Act was made by managing clerk
of attorney, and stated, *‘Iam familiar with all
ihe proceedings in this suit.”

Held, that although a managing clerk’s affi-
davit is sufficient under the statute, still it
must state that he has some particular charge of
the suit.

mmas—

McCruM V. FOLEY.

Amendment under A, J. Aot—Penalaoction.
' [Maroh 11, 1874—Ma. Davrox.]

This was a penal action against a magistrate.
The notice reqiired by section 10, Con. Stat. U.
C. cap. 126, stated that the plaintiff intended
bringing his action in one of the Superior
Courts, while the writ was jssued in the other.
On an application to amend under the A.J.
Act:

Held, that under the statute these forms could
not be departed from, and that it could not be
amended as if merely formal. :

QugER EX REL. O'REILLY V. CHARLTON.
Amendment under the A.J. Aot—Quo Warranio pro-
ceeding.

{February 24, 1874—MR. DavLtox.]
of the relator being &
oted or tendered
36 Vict. cap.
but was con~

In this case, the fact
candidats or a voter, who had ¥
his vote as required by sec. 181,
48, was omitted in the relation, ¥
tained in ene of the afidavits filed. ;

Held, that the fact being already before the
court, the relation could be amended under the
A J. Act.’ . _
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J—

WiLsox v. BrAck.

Computation of time—Con. Order 278, 408.

{The REFERER, Dec, 8.—The CHANCELLOR, Deg, 17.)

Replication was filed on the 9th of October
The sittings of the court were on the 30t

Held, that replication was fileq three week,
before the sittings, ’
. If the time when the Praintiffshoulq Join issye
I8 not three weeks before the next hearing te;
&t the place where the venue was laid, t;le d:

defendant cannot succeed on a motiop to dis-
miss, )

Paxton v. J ONES.

0rm~¢zammation—-A  fidavit on Pproduction—Con, Or.
der 268,

[Jan. 28, 1874.—The Rerznxe )

Axf ?.ﬂidavit on production is not Within the
prov.lswn.s of Order 268, and therefore the party
making it does not thereby become liable o
cms:ex:mmation upon it, except so far as thig
c€an be had by examinagion for discovery
Order 138, o nder

Only one examination

of a party u
138 can be had, PR tnder Oder

LoNe v. Loxe.
Sequestration— Con,. Order.

[Jan. 30, 1874.—The Rerzee, |

To entitle a party to the issu
sequestration for non-payment
not now necessary to show tha
Paymentand a demand thereund
sonally served on the party ord

e of a writ of
of money, it is
t the order for
er have beep per-
ered to pay,

—_—
Murcresox v. Doxonog,
Contempt —Married woman—Liability ¢o attachment.
35 Vict. c. 16, Ont,

[February 17, 1874. e Rurzreg 1

A married woman, a defendant, living with,

her husband, was ordered, as administratriy of

a former hushand, to bring certain accounts
into the Master's office, in a suit in which hep
Ahusband was joined as a co-defendant, Op g4
application to commit her for disobedience of
the order, it was contended that the ryle laid
down in Maughan v. Wilkes, 1 Chy. Ch. ¢1
that the husband must answer for his wife's de:

fault unless he showed some ground of exemp-
tion, was in effect abrogated by 35 Vict. c. 16
(Ont.), which renders married women liable for
their separate engagements in certain cases.

Held, that sec. 8 of this Act was not appli-
cable in the present case, where the marriage
took place before the passing of the Act, and
that the other sections did not affect the rule.

It was also contended that the reason for the
rule in this instance was wanting, as it was
shown that the married woman was a woman of
great force of character, and not, in fact, under
the control of her husband.

Held, that the husband must satisfy the
court that he has used his best endeavours to
get his wife to obey the order before he will be
discharged from his liability to attachment.

BENXETTO V. BENNETTO.
Partition Act—82 Vict. ¢. 33 (Ont.)
) [March 18, 1874.—BLARE, V. C.]

The Partition Act of 1869 only applies to
cases in which some common title in the peti-
tioner and respondents to the land in question
is admitted.

Where it appeared, from the statements in the
petition, that two of several respondents claim-
ed to be entitled absolutely to part of the lands
sought to be partitioned, and that the petition-
ers contested such claim,

Held, the proper mode of proceeding as
against these respondents was by bill in the
ordinary way.

HAMELYN V. WarTE,

Production — Communications between solicitor and
client—Documents in use in business.

[March 9, 1874.—8rRoNa, V. C.]

Comrmunications between solicitor and client
are privileged, no matter at what time made, go
long as they are professional and made in a pro-
fessional character. (McDonald v. Putnam, 11
Gr. 258 not followed.)

The following clause in an affidavit on pro-
duction was held = sufficient statement of the
nature of the document produced:—¢ | ohject
to produce the documents set forth in the
second part of the first schedule, on the ground
that, being communications between solicitor
and client, they are privileged.

A defendant was ordered to permit the in-
spection by the plaintiff of books in daily use
in the defendant’s business, which he objected
to produce on that account, but which he was
willing to produce at the hearing.
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Rea. v. CoortE.

[Eng. Rep.

Documents formerly in the possession of the
‘?Efendant, and filed by him in a Master’s office
In another suit, were directed to be produced by
defendant upon his being indemnified by the
Plaintiff against the expense of obtaining them
out of court.

LEONARD V. CLYDESDALE.

Representative to a deceased party—Con. Order 56.
[March 2, 1874.—The Rererze.]

A bill was filed against an executrix de son
Tort, charging that she had sold the personal
fsl&te of the deceased and applied the proceeds
In the purchase of certain lands, and praying
that she be declared a trustee thereof for the
Bext of kin, and, if necessary, that the estate of
deceased be administered.

An application was made under Con. Order
56 for the appointment of some person to repre-
8ent the estate in the suit, on the ground that
there was no personal estate outstanding, and
the appointment in this way would save ex-
Pense.

The motion was distuissed, it being held that
Phe deceased was not ¢ interested in the matters
1n question in this suit,” and therefore the case
Was not within the provisions of Con. Order 56;
21d no account having heen taken of the person-
8l estate it could not be said that the personal
Tepresentative of the deceased would be a mere-
ly formal party, for a balance might be found due
from the defendant to the estate, which it would

be_ the duty of the personal representative to ad-
Winjster,

ENGLISH REFPORTS.

*Ree. v. Coork.

Deozfosicion on oath of a prisoner—Admissibility in
evidence—Criminating questions—Ignorantia juris
~Caution to witness—11 & 12 Vict, c. 42, 5. 18.

By ap Act of the Quebec Legislature, certain officers
:"lled “Fire Marshals” are appointed with power to
quire into the origin of fires in Quebec and Montresl,
:’“d for that purpose to examine persons on oath-
4 Pon an inquiry, held in pursuance of this statute, a8

© the origin of a fire in a warehouse occupied by the

Prisoner, he was examined on oath as a witness. NO

Saution was given to him that his evidence might be

\5ed against him. At the time of such examination
°Te was no chargo against the prisoner or sny other

g::;on. Subsequently the prisoner was tried for arsop

fno - #8id warehouse, and the depositions made at the
Bquiry bofore the Fire Marshals were admitted %e
®vidence against him.

Held (reversing the judgment of the Oourt of Queen’s
Bench for the Province of Quebec, Canads), that the
depositions were properly admitted.

The depositions on osth of & witness legally taken are
evidence against him, should he be subsequently tried
on a criminal charge, excepting so much of them as
consists of answers to questions to which he has ob-
jected as tending to oriminate him, but which he
has been improperly compelled to answer. The ex-
ception depends upon the principle ‘“ Nemo tenetur
seipsum accusare,” but does not apply to answers
given without objection, which are to be deemed

voluntary.
The witness’s knowledge of the law enabling him to

decline to answer criminating questions must be pre-
sumed—JIgnorantia juris non excusat.

The statute (11 & 12 Vict. ¢. 42, 8. 18), requiring magis-
trates to caution the accused with respect to statements
he may make in answer to the charge, is not applicable
to witnesses asked questions tending to criminate them.

[20 T. Rep. 111—March 18, 1873.]

By the Consolidated Statutes of Lower Canada,
c. 77 s. 57, it is provided that when any person
has been convicted of any felony at any criminal
term of the Court of Queen’s Bench, the court
before which the case has been tried may, in its
discretion, reserve any question of law which
has arisen on the trial for the consideration of
the Court of Queen’s Bench on the appeal side
thereof, and may thereupon postpone the judg-
ment until such question has been considered
and decided by the suid Court of Queen’s Bench-
By s, 58, the said court shall therenpon state in
a case, to be signed by the presiding judge, the
question or' questions of law, with the special
circumstances upon which the same have arisen.

The said Court of Queen’s Bench shall have
full power and authority at any sitting thereof
on the appeal side, after the receipt of such
case, to hear and finally determine any question
therein ; and thereupon to reverse, amend, or
affirm any judgment which has been given on
the indictment on the trial of which such ques-
tion arose, or to avoid such judgment and order
an entry to be made on the record, that in the
Judgment of the said Court of Queen’s Bench
“}6 party convicted ought not to have been con-
Victed, or to arrest the judgment, or to order
thf" Jjudgment to be given thereon at some other
criminal term of the said court, if no judgment
has before that term been given, as the said
Court of Queen’s Bench is advised, or make such
other order as justice requires.

The present appeal was from a judgment of
the appeal side of the Court of Queen’s Bench
for the Province of Quebec, Canada, on a case
reserved for that court by Badgley, J., under

> Prm .
8§ mt: The Right Hons. Sir Jaxes W. COLVILLE,
,h uBlRle Pracock, Lord Justice MuLuisg, Nir Mox-
® E. Bairh, and 8ir RoBEaT P. COLLIER.

the powers of the above statute, on the trial of
the respondent for arson.
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The case 80 reserved was as follows :—
¢ The prisoner, Edward Coote, was indicted

" or arson of a warehouse in his occupation, and

belonging to Alexander Roy.

¢¢ The indictment contained four counts,—The
first with intent to defraud the Scottish Pro-
vincial Insurance Company ; second, to defrand
the Royal Insurance Company ; the third to de-
fraud generally ; and the fourth to injure gen.
erally ; upon his plea of not guilty, he was tried
before the Court of Queen's Bench, at the
criminal term of the said court, holden by me
at Montreal, in this present month, before g
competent jury empannelled in the usual map-
ner, and, after evidence adduced by the Crowp
and by the prisoner, was found guilty, the jury
returning a general verdict of guilty. l

‘“In the course of the adduction of the eyi-
dence for the Crown, two depositions made anq
sworn to by the prisoner, with his signature
suhscribed to each, taken by the Fire Commis.
sioners at their investigation into the cause ang
origin of the fire at his warehouse, before any
charge or accusation against him or any other
person had been made, were produced in evi.
dence against him, and which, after having been
duly proved, were submitted to the jury as ey
dence against him, after the objection Previously
made by the prisoner to their production in
evidence, and after his said objection had been
overruled by me—after the conviction of ty,
prisoner, and before sentence was pronounceg
by me thereon, he moved the court by tyw,
motions filed in court in terms following :»

The case then set out the two motions, of
which the first is immaterial, as Badgley, I,
rejected it, and reserved no question respecting
it ; the second was i the following terms: -

“Motiqn on behalf of the said Edwarq
Coote, that judgment upon the said indictment
and upon & verdict of guilty thereon, renderefi
against him, be arrested, and that the sajq ver-
dict Le quashed and set aside, and the said ge.
fendant, to wit the said Edward Coote, be re.
lieved therefrom, for, among others, the follow.
ing reasons :"

Twenty-one reasons Were then set ont, the
only ones material to the present appeal being in
effect that the two depositions were inadmissible
in evidence, because the said Fire Commissioners,
before whom they were taken, had no authority
to administer an oath, or take such depositions,
and such depositions were not admissible g

*statements made by the prisoner, becauge they
were not made freely and voluntarily and witp,.
out compulsion or fear, and without the obliga.
tion of an oath.

.

The case then stated the rejection of the first
motion, and that he, the said judge, though him-
self considering the reasons given insufficient to
support the second motion, yet, as doubts might
be held by the Court of Quecen's Bench as to
the legal production of the said depositions,
reserved it, and held it over for decision with
reference to the admission of the said desposi-
tions by the Court .of Queen's Bench, appeal
side. '

The Fire Commissieners, before whom the
depositions were taken, are appointed under the
provisions of two statutes of the Provincial
Legislature of Quebee (31 Viet. c. 82, and 32
Viet. c. 29), under which Acts they are em-
powered to investigate the origin of any fires
oceurring in the cities of Quebec and Montreal,
to compel the attendance of witnesses and ex-
amine them on oath, and to commit to prison
any witnesses refusing to answer without just
cause.

The criminal law of England was introduced
into Lower Canada at the time of the cession to
the English, A. p. 1763, and the eriminal law
of England of that date still continues in force
in the province of Quebec, Canada, except as it
has been altered by Canadian statutes or imperial
statutes appiicable to Canada.

Previons to the year 1869 a statutable pro-
vision (Consolidated Statutes of Lower Canada,
¢c. 71 s. 63) was in force, by which a power was
vested in the Court of Queen’s Bench, appeal
side, if at the hearing of a case reserved they
were of opinion that the conviction was bad,
for some cause not depending on the merits of
the case, to declare the same by its judgment,
and direct that the party convicted should be
tried again as if no trial had been had in such
cace; but hy a subsequent statute (32 & 33 Vict-
c. 29 s. 80), passedl by the Legislature of the
Dominion of Canada shortly after the establish-
ment of that confederation, for the purpose of
assimilating the criminal procedure throughout
the various provinces of the Dominion, that
gection was expressly repealed, and there were
at the time of the respondent’s trial statutable
provisions giving right to a new trial in crim-

inal matters, or regulating motions in arrest of’

judgment in criminal proceedings in force im
the Province of Quebec, Canada.

On the 15th Dec. 1871, the reserved case came
on for argument in ths Court of Queen’s Bench,
appeal side, before Duval, . J., and Caron,

_Drummond, Badgley, and Monk, JJ., and om

the 15th March, 1872, the court gave judgment
in the following terms: ‘¢ After hearing coun-
el as well on behalf of the prisoner as for the
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Crown, and due deliberation had, on the case
transmitted to this court from the Court of
Queen’s Bench, sitting on the Crown side at
Montreal, it is considered, adjudged, and finally
determined by the court now here, pursuant to
the statute in that behalf, that an entry be
made on the record to the effect that in the
opinion of this court the production of the de-
positions made by the prisoner before the Fir®
Commissioners at Montreal was illegal, and,
therefore that’ the evidence adduced on the part
of our Sovereign Lady the Queen does not justify
the verdict, which is hereby quashed and set
side. - ‘

¢ But this court, considering that the convic-
tion is declared to be bad from a cause not de-
pending upon the merits of the case, does here-
by order that the said prisoner, Edward Coote, be
tried anew on the indictment found and now
pending against him, as if no trial had been
had in the case, and that for the purpose of
standing such new trial, he be bound over in
sufficient recognizance to appear on the first day
of the next ensuing term of the Court of Qucen’s
Bench, sitting on the Crown side, at Montreal,
and thereafter from day to day until duly dis-
charged.”

From this judgment Badgley and Monk, JJ.,
dissented.

On the 15th March, 1872, an application was
made by the Attorney-General for the Drovince
of Quebec, Canada, on behalf of the Crown, to
the said Court of Queen’s Beuch, for leave to
appeal to Her Majesty in Her Privy Council,
and such leave was refused.

On the 10th May, 1872, special leave Was
granted by Her Majesty in Council to appeal
from the said judgment of the said Court of
Queen's Bench, of the 15th March, 1872.

Sir John B. Karslake, Q. C. and Bempas for
the appellant.—The depositions were properly
received in evilence by the judge hefore whom
the indictment was tried. They were admissible
although made on oath, and although made by
the prisoner as a witness whose attendance
might have been compelled. At the time the
depositions were taken, no charge had been made
against the prisoner, and he had the right of
refusing to answer questions tenling to criminate
him. The prisoner answered voluntarily, and
Badgley, J., states that he ** frequently exercis-
ed his privilege of refusing to answer certain
questions.” It was not necessary that the Pire
Commissioners shonld caution the prisoner that
statements made by him on the inquiry might
be used in evidence against him. The statute

Rrc. v. CootE.

[Eng. Rep.

(11 & 12 Vict. c. 42 s. 19) relates only to pro-
ceedings before magistrates, and caution given
to accused persons. 'There was no ground for’
moving in arrest of judgment; nor had the
court power to grant & new trial, for the statute
empowering the court to grant a new trial
(Consolidated Statutes of Lower Canadas, c. 77
8. 57) was repealed by 82 & 33 Vict. c. 29, 5. 80,
which gives no such power. They cited the
authorities given in the judgment post, and
urther, 1 Taylor on Evidence, 743; Rose.
Crim. Evidence, 62; Joy on Confessions, €2,
68; Reg. v. Gillis, 17 Ir. C. L. Rep. 512.
Judgment was delivered by

Sir Roperr P. Cornrkr.—Edward Coote,
the respondent, was crnvicted of arson, subjeet:
to a question of law reserved by Badgley, J.,
(the judge who presided at the trial), for-
the comsideration of the appeal side of the
Court of Queen’s Bench, in pursuance of
c. 87, sect. 57 of the Conmsolidated Statutes
of Lower Cansda. The question reserved
was, whether or not the prosecutor was en-
entitled to read as evidence agaiust the prisoner
depositions made by him under the following
circumstances :—An Act of the Quebec Legisla-
ture appuinted officers named * Fire Marshals”
for Quebec and Montreal respectively, with
power to inquire into the cause and origin of
fires occurring in those cities, and' conferred
upon each of them ‘“all the powers of any judge
of session, recorder or coroner, to summon be-
fore him and examine upon oath all persons
whom he deems capable of giving information or
evidence touching or concerning such five.” Theser
officers had also power, if the evidence adduced
afforded reasonable ground for believing that the
fire was kindled by design, to arrest any sus-
pected person, and to proceed to an examina-
tion of the case and committal of the accused
for trial in the same manner as a justice of the
peace. Upon an enquiry held in pursuance of
this statute as to the origin of a fire in a ware--
house, of which Coote was the occupier, he was:
examined on oath as a witness, No copy of his:
depositions accompanics the records, but their-
lordships accept the fellowing statement of’
Badgley, J., as to the circumstances under-
which they were taken: ‘ Among the several .
persons examined respecting that fire was Coote-
himself, upon two occasions at an interval of’
three or four days between his two appearances,.
on each of which he sigmed his deposition taken:
in the usual manner of such proceedings, and!
which was a tested by the commissioners,
Upon both occasions he acted voluntarily and
without constraint ; there was no charge or accu-
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sation against him or any other person ; he wag
free to answer or not the questions put to him,
and frequently exercised his privilege of refyg.
ing to answer such questions. Some days after
the date of the latter deposition, and after the
final close of the inquiry, Ciote was arrested
apon the charge of arson of his premises and
duly committed for trial.” At his trial the
above-mentioned depositions were duly Pproved,
and admitted in evidence after being objected to
by the counsel for the prisoner. The objection
taken at the trial appears to have been that ¢,
constitute such a court as that of the Fire Mar.
shal was beyond the power of the provineig]
legislature, and that consequently the deposi-
tions were illegally taken. Subsequently other
-objections were taken in arrest of judgment,
and the question of the admissibility of the de.
Positions was reserved. It as held by the
whole court {in their Lordship's opinion rightly),
that the constitution of the court of the Fire
Marshal, with the powers given to it,
within the competency of the
ture; but it was further held by a majority of
the court that the depositions of the Prisoner
were not admissible against him, because they
were taken upon oath, and because he wag not
-cautioned that whatever he said might be given
in evidence against him, after the manner ip
which justices of the peace are required tq
-caution accused persons, by an Act of the
British Parliament adopted in this respect by
the Colonial Legislature. The Court held the
conviction to be bad, but inasmuch as the objec-
tion to it was not founded on the merits of te
case, made an order directing a  new trial,
Their Lurdships are unable to concur ip what
appears tn be the view of ane of the Judges of
the Court of Queen’s Benely, that the law on the
:subject of the reception in evidence against a
“prisoner of statements made by him upon oath
is 50 uusettled that every judge is at liberty ip
every case to act npon his own  individya]
opinion. It is true that doubts have from time
to time arisen on this subject, and that conflict.
ing dicta, and indeed decisions, may he foung
upon it ; but, in their Lordships’ Opinion, a]]
such doubts have been set at rest by a serieg of
" recent decisions, not indeed Promulgating any
hew law, but declaring what the law has always
been if properly understood, In the case of
Rex v. Haworth, 4 C. & D. 254, a deposition
on oath made by the prisoner as g Witnesg
against a person named Sheard, on a charge of
famgery, was received in evidence by Park, J "
against the prisoner, on an indictment of for.
8erY. In Reg. v. Qoldshede and another, 1 C, &

Wwag
%r)ovincial legisla.

K. 657, Denman, J., admitted against the de-
fendants, on a charge of conspiracy, answers
which they had made on oath in a suit in Chan-
cery. In Reg. v, Sloggett, Dearsl. C. C. 656,
the prisoner was examined in the Court of Bank-
ruptey, under an adjudication against him, and
answered questions tending to criminate himself
without objection. At a certain stage of his
examination he was told by the eommissioner to
consider himself in custody. On a case reserved,
it was held by the Court of Criminal Appeal
that so much of his examination as was taken
before his committal to custody was evidence
against him. In that case Jervis, C. J., ob-
serves: *‘ The test is whether he may object to
answer. If he may, and does not do so, he
voluntarily submits to the examination to which
he is subjected, and such examination is admis-
sible as evidence against him.” 1In Xleg. v. Chid-
ley and Cummins, 8 Cox C. C. 365, Cockburn,
C. J., admitted a deposition made by Cummins,
when Chidley alone w:s accused of the offence
for which they were afterwards both tried, The
learned editor of the 4th edition of Russell on
Crimes (vol. 3, p. 418), thus reports a case of
Reg. v. Sarah Chesham : ‘¢ Where the prisoner
was indicted for administering poison with in-
tent to murder her husband, the coroner stated
that he had held an inquest on his body, which
was adjourned, and that the prisoner was present
as a witness on the second ocecasion. No charge
had at that time been made against her. She
made a statement on oath, which the coroner
took down in writing, Campbell, C, J., after
consulting Parke, B., admitted the staterent,
and the prisoner was convicted and executed.”
The case of Reg. v. Garbett, Den. C. C. 236,
accords with the foregoing. There the prisoner
objected to answer certain questions on the
ground that his auswers might criminate him.
His objections, which were based on reasonable
grounds, were overruled, and he was compelled to
answer. It washeld bya majority of the judges
on a Crown case reserved that the particular
answers 80 given were inadmissible against him,
but it does not appear to have been suggested
that the rest of his deposition was not admisgi-
ble. The case of Reg. v. Seott, D. & B, C.C. 47,
seems to go somewhat further, It wag there
held by the Court of Criminal Appeal] (Coleridge,
J., dissenting), that although, under the Bank-
ruptcy Act then in force (12 and 13 Vict, c. 106),
the bankrupt was bound to answer certain ques-
tions, notwithstanding that they might tend to
criminate him, nevertheless such answers were
admissible against him, the compulsion under
which he acted being one of law, and not the
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improper exercise of judicial authority. From
these cases, to which others might be added, it
results, in their Lordsbips’ opinion, that the
depositions on oath of a witness legally taken
are evidence against him should he be subse-
quently tried on a criminal charge, except so
much of them as consists of answers to ques-
tions to which he has objected as tending to
criminate him, but which he has been impro-
perly compelled to answer. The exception de-
pends upon the principle Nemo tenetur seipsum
accusare, but does not apply to answers given
without objection, which are to be deemed
voluntary. The Chief Justice indeed suggests
that Coote may have been ignorant of the law
enabling him to decline to answer criminating
questions, and that if he had been acquainted
with it he might have withheld some of the
answers which he gave. As a matter of fact, it
would appear that Coote was acquainted with so
much of the law ; but be this as it may, it is ob-
vious that to institute an inquiry in each case as
to the extent of the prisoner’s knowledge of law,
and to speculate whether, if he bhad known
more, he would or would not have refused to
answer certain questions, would be to involve a
plain rule in endless confusion. Their Lord-
ghips see no reason to introduce, with reference
to this subject, an exception te the rule recog-
nised as essential to the administration of the
criminal law, Ignorantia juris non excusat.
With respect to the objection that Coote when a
witness should have been cautioned in the man-
ner in which it is directed by statute that per-
sons aecused before magistrates are to be
cautioned (a question said by Badgley, J., not
to have been reserved, but which is treated as
reserved by the court), it is enough to say that
the caution is by the terms of the statutes
applicable to accused persons only, and has no
_ application whatever to witnesses. If, indeed,
the Fire Marshal had exercised the power
which he possessed of arresting Coote on a
eriminal charge (but which he did not exercise),
then it would have been proper to caution him
before any further statement from him had been
Teceived. A question has been raised on the
part of the Crown whether or not the Court had
the power of ordering a new trial, inasmuch as
¢ 77, s. 63, of the Consolidated Statutes of
Canada, giving the Court power to direct a new
trial, has been repealed Ly the subsequent sta,
tute 32and 33 Vict. ¢. 29, 5. 80, which does not
itself in terms confer any such power, but in
the view which their Lordships take of the cas
it becomes unnecessary to determine this ques-
tion, For the reasons above given their Lord-

ships will humbly advise Her Majesty that the-
order made by the Court of Queen’s Bench be-
reversed, that the conviction be affirmed, and
that the said Court of Queen’s Bench be directed:
to cause the proper sentence to be passed
thereon.

EXCHEQUER CHAMBER.*

RowLEY, (EXECUTRIX, &¢.) v. THE LoNDON
AND NorTH WESTERN RAILWAY CoMPANY.
Action under Lord Campbell's Act (9 & 10 Vict. c. 93)
—Death by negligent accident — Compensation in
damages for value of deccased's life—Value of an
annuity for a person’s life—Mode of calculating—
* Carlisle Tables"— Evidence—Skilled witness—Mig-
direction— Proper mode of directing the jury —Ez-

eeptions.
|May 14 and June 26, 1873.]

The plaintiff, as executrix of R., deceased,
brought an action under Lord Campbell's Act
(9 & 10 Vict. c. 93), against the defendant com-
Pany, to recover damages from them on behalf
of the mother, widow, and ehildren of the de-
ceased, whose death was caused by the defend-
ants’ negligence. It appeared at the trial that
the deceased’s mother was entitled to an annuity
of 200. a year during the joint lives of herself
and the deceased, and which was secured by his
personal covenant. The deceased was an at-
torney in practice, and at the time of his death
was forty ycars old, his mother’s age being then.
sixty-one. On the part of the plaintiff, a wit-
ness was called who stated that he was an
accountant, and was ‘““acquainted with the
business of life insurance,” and having referred
to the ¢‘ Carlisle Tables,” which he stated were-
used by insurance offices for obtaining informa-
tion as to the average and probable duration of
human lives of all ages, he gave evidence as to-
the average and probable duration of the lives
of two persons of the respective ages of the-
deceased and his mother ; and also as to the sum-
of money for which an annuity of 200 a year
for the life of a person of the mother’s age could .
be purchased.

Objection being taken by the defendants’
counsel to the admissibility of this evidence, it
was ruled by the Lord Chief Baron to be ad-
missible,

In summing up the learned judge told the
Jury that ‘“they might, if they thought Pproper,
calculate the damages to the deceased’s mother
by ascertaining what sum of money would pur-
chase an annuity of 200 a year for a person
sixty.one years of age, according to the average
duration of human life ;" and that ¢ they might-

* Before BLACKBURN, KEATING, BRETT, GROVE, ARCHI--
3ALD, and HoxTMAN, JJ.
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also, if they thought proper, take as a guide in
calculating the damages to the deceased’s wife
and children, that the probable duration of the
life of a man forty years old, in the deceased’s
circumstances, was twenty-seven years and a
fraction according to the Carlisle Tables.”

Upon error, on a bill of exceptions to the
~ruling of the Lord Chief Baron in adwmitting the
above evidence, and to his directions to the jury,
it was.

Held, first (by Blackburn, Keating, Grove,
and Archibald, 4i., Brett, J., dissenting, and
Honyman, J., expressing no opinion on the
point), that the average and probable duration
-of a life of the age in question was material and
revelant to the question at issue, and could not
be better shown than by proving the practice of
-8 life insurance company, who learn it by expe-
rience, and that, therefore, the evideuce objected
‘to was adinissible ; and also (Brett, J., doubting)
that the witness, though mnot an actuary, wag
-competent to give the evidence, subject to re.
marks on its weight,

Secondly (per totam curiam), that the direc.-
tion to the jury with reference to the calculation
of the damages to the mother, was wrong for
the following reasons respectively:—

By Blackburn, Keating, Grove, and Archi.
bald, JJ. The direction was wrong, first, because
.1 it did not notice the fuct that the annuity lost

by the deceased's death was for the Jjoint lives of
the mother and her son, and was therefore of legg
value than one for her own life only ; and,
secondly, because the annuity was secured only
by the deceased’s personal covenant, and was,
therefore, of less value than an anuuity on Gog-.
ernment or other very good security, to which
latter the evideuce given had reference.

By Honyman, J.—The direction was wrong
-on two grounds. First, as authorising the jury to
fix the term for which an aunuity is to be pur-
-chased, solely by reference to the average duration
«of human life, without taking into account the
state of health and cor;dition of the annuitant,
Secondly, in allowing the jury to disregard the
fact that the annuity lost by the defendantg’
negligence was secured only by the Personal
«covenant of a professional man, and would
therefore become practically valueless by his
sdnability, through ill health or loss of busiuess,
0 keep up the annual payments.

By Brett, J.—The proper and only legal dj.
wection to the jury would have Leen to tell them
ithat ‘* they must not attempt to give damages
touthe full amount of a perfect compensation for
the pecuniary injury, but must take a reason-
able view of the case, and give what they con-

1U. S. Rep.

sider, under all the circumstances, a fair
compenaation,” and therefore the direction
complained of was wrong in leaving it open to
the jury to give the utmost amount which they
might think to be an equivalent for the pecu-
niary mischicf done. Bristow v. Sequeville (5
Ex. 275; 19 L. J. 289 Ex. 8 Car. & Kir. 64);
Blake v. The Midland Railway Company (18
Q. B. 93; 21 L. J. 233 Q. B.) ; Armsworth v.
The South-Bastern Railway Company (11 Jur,
758), referred to, discussed and approved.

Thirdly (by Blackburn, Keating, Grove and
Archibald, J.J., Brett, J., dissenting, and
Honyman, J., expressing no opinion on the
point), that the direction to the jury as to the
mode of calculating the damages to the deceas-
ed’s wife and children could not be construed as
meaning more than that the probable duration of
the life of 2 man of forty, in the deceased’s cir-
cumstances, according to the “Carlisle Tables,”
was an eclement to be taken by the jury into
consideration with the rest of the evidence,
and, if that were so, it was unexceptionable,

Fourthly (by Blackburn, Keating, Grove, and
Archibald. J. J.), that the jury might properly
be directed to consider the lives in question as
average lives, unless there was some evidence to
the contrary ; and, if there were such evidence,
the party excepting ought to have placed it on
the bill of exceptions.

[This case will be found reported at length in
29 Law Times Rep. N._ 8., 180.]

UNITED STATES REPORTS.

COURT OF COMMON PLEAS OF PHILA-
DELPHIA COUNTY.
CHRISTMAN v. BAURICHTER.
Partnership—Shares.

The assets of a partnership were distributed by a master,
in proportion to the capital advanced by each part-
ner. Exceptions were filed, upon the ground that the
assets should be divided equally, but were overruled
by the court, and the master’s report confirmed.
Exceptions to master’s report.
Opinion of the court by FINLETTER, J.

The capital invested was $2,900, of which
the plaintiff furnished $2,000, and the defend-
ant $900.  The business was unprofitable,
and the assets are about $1,400. The master
distributed this sum in proportion to the capital
advanced by each, and charged the costs
equally.

The defendant excepts, 1st. Because the as-
sets should have been shared equally; and 2nd.
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Becﬁuse all the costs should have been imposéd
Upon the plaintiff, ‘

egrtlcles of ].mrtnership are not intended to
. n;lall tl}e rights and duties of partners inler
ll;in duch is left to be understood and deter-
. e by general principles, which are always

Pplicable when not clearly excluded.
an’ghey are ‘to be construed so as to defeat fraud,
on I::he taking of unfair advantages. Lindley
art., pp. 841 and 843,

m::tthe case before us, the articles of agree-
Provide that ‘¢ the profits shall be divided
:‘:lmlly .” And in case of the dissolution of this
Partnership, from whatever cause, the parties
me_‘l'i’to agree to and with each other that they
! make a true, just and final account of all
h“}gs relating to their said business, and in all
Thgs truly adjust the same. And after all
ln?l ?ffairs of the copartnership are adjusted,
its debts paid off and discharged, then all

‘B¢ stock and stocks, as well as the gains and

z:;‘?*}Se t'hereoi.', which shall appear to be re-
eb:llng e¢ither in money, goods, wares, fixtures,
8 or otherwise, shall be divided between
hem,"
unlttﬂis clear there can be no division of assets
e they shall have made ‘““a true, just and
- account ot.' all things relating to their said
Ba.m:e"ss’ and in all things truly adjust the
" eir. ) Not Fhe least of the things relating to
vidy !lltud husmes§. are the accounts of the indi-
. tla part.uers with the firm. They are some
e le affuirs of the copartnership, the adjust-
120t of which they have made necessary to a
Vision of the assets. ‘
o ere iy no allegation that ‘‘equally " was
itted from the clause by fraud or mistake.
&dgi cannot interpolate it ; for that would be
g to the written contract of the parties.
an herfe is no ambiguity in the language used ;
88 it stands, we must apply the principles of

inatl'llction. “¢Divided,” means divided accord-
g to law.

:::Ptnersl}ip arises from a contract to join in
. ;11 business, and to divide the profits and
. o8ses.  The controlling idea is a division of
. ml:;‘Ohts. ' Th(.! courts have always held that
diﬁder(llershlp existed whenever the profits were
Siroed ; even though the parties may have
atherwise.
em;:r:l_?where appears that a division of assets
in into the definition of partnership. That,
'h‘::;?l. bc;ould only work a dissolution. This
kept in view when we consider the
%o g‘:"g‘? of judges and text writers in reference
“16 ‘““shares ” of partmers. That term in an

45tive partnership could mean only a division of

BAURICHTER. [U. 8. Rep.

profits orlosses.  In the settlement of the affairs
after dissolution, its meaning could not be en-
larged. It could not therefore include the
capital. That must be distributed upon othe
principles, or by special agreement,

Capital is the conjoined means of each part-
ner, to be used for a specific purpose. Its com-
ponent parts should be none the less the property
of the individual members when dissolution has
oceurred, because of the combination.

It may be considered well settled that ¢ when
there is no evidence from which any satisfactory
conclusion as to what was agreed can be drawn,
the shares of the partners will be adjudged
equal.”

What follows from this? Equality in the
thing created, in its objects, in authority, and
in the profit and loss. It does not imply equal-
ity in the component parts of that by which the
agreement of the parties was made effective.
When the fabric is useless for the purposes of its
creation, natural equity would suggest that to
each should belong whatever he had contributed
thereto. Any other rule would be a continuing
temptation to him who had furnished the smaller
part, to violate his duty asa partuer, and thereby
compel a dissolution.

Accordingly we find in Lindley on Part., p.
696, * when it is said that the shares of partners
are prima facie equal, although their capitals
are unequal, what is meant is, that losses of
capital, like other losses, must be shared equally;
but it is not meant that on final settlement of
accounts, capitals contributed unequally are to
be treated as an aggregate fand, which ought to
be divided between the parties in equal shares.”

When a partnership is created there are two
distinct parties interested therein. 1lst. The
individual members. 2nd. The conjoined
members or firm. The firm represents the
capital. It is therefore debited with the amount
paid in by each partner.

But there must be also an account for each
of the members, in which he is credited with
what he brings into the business, and debited
with what he takes out of it.

These accounts show how they stand in rela-
tion to the firm, and to each other. Upon a
final settlement they must be balanced just as
any other, This would effectually preclude the
possibility of an unjust distribution of the assets
of the partnership.

In stating an account between partners, each
should be credited with what he has brought
into the enterprise, and debited with what he
has taken out. If there is no evidenceas to the
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whole assets should be considered equal.

Upon dissolution after the debts are paid, the
advances should be first paid, and then each
pertner should be paid ratably what is due to
him in respect of capital upon the settlement of
the accounts of all the partners. If there bea
residue, it should be divided as profit in equal
shares, unless otherwise agreed upon. The losses
of capital, if not specially provided for, must

be borne equally. Watson on Part., 285 ; Lind-
ley on Part., pp. 623 and 827 ; West v. Skip,
1 Ves. Sr. 242.

The master has been governed in his distri-
‘bution substantially by these principles. The
costs of the proceedings have arisen from a
difference of opinion upon the articles in refer-
ence to a division of the assets. In this no
blame can be ascribed to either party; and
therefore the costs were properly charged in
.equal portions.

The exceptions are dismissed.

U. S. CIRCUIT COURT—MINNESOTA.

RAHILLY v. WILSON.

Warehouse Grain Receipts—Sale—Bailment.

1. Where grain is stored in an elevator warehouse with
the understanding implied from the known and invari-
able course of business, that it may be sold by the
warehouseman, and that when the depositur shall be
ready to surrender the receipt of the warehouseman
therefor, the latter will give the highest market price,
or the same amount of grain of the like quality, but
not the identical grain deposited nor grain from any
specific mass, the transaction is a sale and not & bail-
ment,

2, Sales and bailments stated.

[Minnesota, U. S., December, 1873.]

This was an appeal in bankruptey from the de-
cree of the district court, granting the relief
prayed in the original bill of Rahilly, filed for
himself and the other warchouse grain receipt
holders, and dismissing the cross bill of the
First National Bank of St. Paul.

The suit was brought in the district court to
gettle the title to twenty-one thousand five
hundred bushels of wheat, or its representative
in money, now lying in that court.

Geo. Atkinson & Co., and their successors,
Atkinson & Kellogg, were engaged at Lake City
as warehousemen and commission and forward-
ing merchants, during the fall of 1868, and up
to December 8th, 1870, when they filed their
petition in bankruptcy, and were adjudicated
bankrupts.

The firm of George Atkinson & Co. was com-
posed of George Atkinson alone until April 1st,

name was used until September, and was then
changed to Atkinson & Kellogg, and so contin-
ued until their failure, at which time they had
in their warehouse the wheat in controversys
which was taken possession of by the assigneeiB
bankruptey.

At the date of their bankruptey, they had
outstanding warchouse receipts issued to farmers
to the amount of about thirty-five thousand
bushels, representing Nos. 1 and 2 grades of
wheat, and two receipts dated November 28,
1870, to the amount of twelve thousand bushels
issued as collateral security for the payment of
three drafts given to pay an overdrawn bank
account with their bankers, to the amount o
ten thousand dollars. These two receipts wWeré
issued to the drawee named in the drafts, an
they had been endorsed over to their bankers:
They represented twelve thonsand bushels of
wheat, and are now held by the First National
Bank of St. Paul, having come into its possession
in the course of a transaction hereafter men”
tioned.

The complainant, a farmer to whomn someé of
these receipts had been issued in behalf of him*
gelf, and the others holding receipts to the
amount of thirty-five thousand bushels, filed
this bill agninst the assignee, and seeks to 2P~
propriate the fund exclusively to the payment
of their receipts. The bank, by stipulation, is
made a party defendant, has answered the bill,
and also filed a cross bill, alleging that it has
to the extent of its claim, a prior right to pa¥”
ment out of the fund in court.

Both suits were heard together in the dis”

trict court upon proofs taken.

The complainant, Rahilly, and other owner®
on whose behalf he sues, held receipts in the
following form : ’

>
g; g Laks Ciry, Minn. . . 1869
c Warehouse of George Atkinson & Co.__
g
g,gg Rec'd in store, of P, 1. Bahily..bush No... Whes¥
33 (Signed) Gxo. ATEINSON & CO.
ffg'g . . . Per Atkinson.
23E

The teceipts issued by Atkinson & Kellogg
were similar, with the addition of the words ¢tgub-
jeet to warehouse charges and advances,” 80
an omission of the words *in store.”

The proofs show that Atkinson & Kellogg
were the owners of an elevator in Lake City»
constructed in the usual manner, for the pur”
pose of receiving, storing and discharging”
__the elevating machinery being propelled by
steam. There are several similar building®
the same city, and the proofs show that b
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in them is conductedein the same general
manncr. The wheat is brought in by the farmers
and is either purchased and paid for at the time
by the preprietors of the elevators, or received
by them and receipts issued therefor, like the
one above copied.

Wheat is classified or graded into what is
termed No. 1. No. 2, and rejected. Wheat
when received in either mode, is tested, graded,
and put into a common bin, each grade being
kept distinct, but all of the same grade is
mingled together, and this is the invariable
Practice and known to be so. The warehouse-

“men do not keep the identical wheat on hand

for which receipts are issued, but sell and ship
at their pleasure : at least, the evidence shows
that this is the general practice. The receipts
specify no time for the deliverg of the wheat to
the depositor, but the usage or custom is that
the holder may select his own time for present-
ing them, and demand either the market price
of the grain on that day, or the quantity and

* quality of the grain called forin thereceipt. It

is expected that the ticket-holder will give the
warehousemen who issued it the first privilege
of buying, if he will pay as much as the holder
can obtain elsewhere. In the event of the holder
selling to the warehouseman, the latter receives
no storage, unless the grain has been carried
over the winter ; but if he demands grain, or if
he sells the receipt to others, who demand grain
Instead of the market price or value, then the
Practice is to charge storage. The evidence
shows that it seldom happens that the depositor
demands grain, but almost invariably elects to
take the money, that is the highest market rate
of the grade of grain mentioned in the receipt
on the day when he closes the transaction and
Surrenders the instrument. The warehouseman
often makes advances on these receipts, charging
interest.

The baukrupts, in addition to receiving wheat
of farmers and issuing storage tickets as above,
also purchased wheat for themselves under an
arrangement with Eames and Co., of St. Paul,
Whereby the latter were to allow them a commis-
sion or compensation for their services, of two
Cents per bushel. Wheat thus purchased was paid
for by the bankrupts’ own checks on local banks,
and the bankrupts reimbursed tRemselves by
drafts drawn from time to time on Eames & Co.,
Oh account of wheat shipped to them. ~All wheat
thus purchased was graded and put into its
Proper bin, mingled with wheat for which re-
Ceipts or tickets were issued ; and when ship-
Ments were made, the grain was taken from the
Amount in the elevator building. As wheat was

being constantly received and constantly ship-
ped, the amount in the elevator fluctuated from
week to week. In the summer of 1870, before
the new crop of that year came in, the bank-
rupts’ elevator was entirely cleared of grain,
although many of their receipts, issued in 1869,
were then outstanding.

The storage capacity of the bankrupts’ ware-
house was about 60,600 bushels, although the
amount of wheat which was received, handled
and discharged therefrom in a year largely ex-
ceeded this amount,

When they failed they had on hand 21,500
bushels of wheat, of which about 18,000 had
been purchased within a week previous to the
failure and mixed with grain then in the build-
ing. To pay for this 18,000 bushels, the bank.
rupts drew cheques on their local bankers,
Williamson and Co., and between the 15th and
17th of November, 1870, drew in favor of these
bankers three drafts on Eames & Co. for $10,000,
which were dishonored and returned to William-
son & Co., who demanded warehouse receipts as
security, and on the 23rd day of November,
when it was known that the bankrupts had
Stopped business, and were in failing circum-
stances, the bankrupts issued two warehouse
Teceipts for 812,000, which afterwards came
into the hands of the First National Bank at
St. Paul, as collateral security, with full notice
of all cireumstances.

The district court held that this transaction
Was an attempt on the part of Williamson & Co.
to obtain from the bankrupts an illegal prefer-
ence, contrary to the bankrupt act, and that the
St. Paul bank was affected with notice thereof,
and it accordingly dismissed the cross-bill of the
last named bank, but decided that the or {inary
receipt holders were entitled to the grain on
hand at the time the petition in bankruptey
was filed. From the decree dismissing the
cross-bill, the St. Paul bank dppeals, and from
the decree on the original bill, the assignee in
bankruptey appeals.

E. C. Palmer & James @ilfillan for the
assignee ; George L. Otis, for the First National
Bank of St. Paul ; Bigelow, Flandraw & Clark,
for the complainant, Rahilly.

DrLroN, Cireuit Judge.—The proofs satisfy
me that the invariable and known course of
business at the elevator warehouse in Lake City,
Was to mingle together all grain of the same
grade, whether purchased outright and paid for
at the time, or received on tickets specifying the

-grade and quantity, and which contemplate the

future delivery of the like amount of the same
grade of wheat to the holders of such receipts.
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when they should call for it, or the payment in
money of the value of that amouut and quality
«of grain. Those who deposited wheat must be
taken to know, and in fact did know, that it
would be thus mingled with other grain ; that
is would be shipped and sold by the warchouse.
men, when the latter should deem it to be for
their interest (for such wag the uniform prac-
tice), and consequently if the depositor sliould
demand wheat instead of the value of the wheat,
he would not receive, unless by accident, any of
the identical wheat deposited, nor any of the
immediate mass into which it went. As wheat
was being daily received and constantly shipped,
the amount on hand fluctuated from time to
time. In July, 1870, there was not a bushel of
wheat in the elevator building, although wmany
receipts for the crop of the previous year, op
years, were outstanding. The proofs show that
it was very unusual to deliver wheat to the e
positor, as he almost always chose to take the
value of the amount and quality called for iy
the receipt at the date when he desired to gyy.
-render it aud close the trausaction.

Under these circumstances the question is,
what is the relution which exists between the
_grain depositor and the warehouseman ? Is the
depositor a bailor, simply, and the warehouse.
man o Lailee, or is the former a seller, and the
latter a purchaser, of the wheat! The distriet
.court held the former theory, and that the
holders of outstanding receipts were entitled to
the grain in the warehouse at the time of the
failure of the bankrupts, and that as the amoypt
therein did not equal the amount called for iy, ty,
outstanding receipts, they must share pro 7444,
This view proceeds upon the ground tl-t ghe
title in the grain deposited does not pass to the
warehouseman, but remains in the depositor
.and that the latter has the title at all timeg t:)
an amount of wheat in the warehouse equal to
that called for in his receipt ; and it is conten-
ded that if sales are made hy the warehousemap
this is a conversion of the depositor’s Property’
.and if other like property is placed in the warei
house, the law will imply that it is placed there
in substitution for that which was wrongfully
removed, and hence the grain at any time op
hand Lelongs to the depositors to the extent of
their receipts or tickets. It seems to me that
this view cannot be maintained, and that it
would lead to difficulties and confusion, and
that it is against the established legal principles
by which sales and bailments are discriminuteq,
If this view is sound and the warehouge should
™ burn without the fault of the owner, this woulq
&e a defence to any demand on the part of the

ticket holder either for the wheat or its value—
a proposition which eannot, I think, be main-
tained, and which is against the precise point
adjudged in several well-considered cases:
Chase v. Washburn, 1 Ohio St. 244, 1853 ; 7he
South Australian Ins. Co. v. Randall, Law Rep.
8 Privy Council Appeals, 101, 1869.

Viewed in the light of the uniformn course of
business, the contract is not one of bailment
proper, but one (mautuum) where the property
passes to the mutuary or receiver, and is de-
Jivered to him for his own use or consumption,
and where he is not bound to return the identi-
cal article in its original or altered shape, but
property of the same kind and value ; in which
case it is a sale, and the title passes, and the
receiver Lecomes a debtor for the stipulated re-
turn. (Jones on Bailments, 64, 102 ; Story on
Bailments, sec. 439 ; 2 Kent's Com. 590.)

That this is a correct view of the relations be-
tween the wheat depositor and the bankrupts is
expressiy adjudged in the following cases, which,
in their facts, ar¢ identical with the one under
consideration : South Hustralian Ins. Co. V.
Randall, supra:; Chase v. Washburn, supra ; '
Lonergan v. Stewart, 55 Ill., 44, 1870;
Johnson v. Brown, infra. See Myers v, Adams,
8 Nat. Bankr. Reg. 214 ; Stearns & Raymond
26 Wis. 74.

Applying the principle above mentioned, the
Privy Council in the case of the South Austra-
lian Insurance Co., in an elaborate judgment,
decided, when corn was deposited by farmers
with a miller to be ¢ stored,” and used as part
of the current or consumable stock or capital of
the miller’s business, and was Uy him mixed
with other corn deposited for a like purposs,
subject to the right of the farmers to claim, at
any tiwe, an equal quantity of corn of the like
quality, without reference to any specitic bulk
from which it is to be taken, or in lieuthereof,
the market price on any equal quantity, on the
day on which he made his demand, with a small
charge for general purposes; that the transac-
tion was a sale by the farmer to the miller of the
corn deposited, and not a bailment. In giving
their lordships’ judgment, Sir Joseph Napier
says : ‘It appears to their lordships that there
is no sound distinction, in principle, between
this, and the case of money deposited with a
banker on a deposit receipt; * * * thatit
is not the case of a possession given (by the
farmer) subject to a trust, but that it is the
case of property transferred for value, af the
time of delivery, upon special terms of settle-
ment : Law Rep. 3 Privy Council Appeals 109,
118.
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And so the supreme court of Iowa, in a case
yet unreported, Johnson v. Brown, Oct. 1873,)
has also held. In the case just cited, wheat was
left in an elevator with the understanding that
when the depositor should be ready to sell it,
the proprietor of the elevator would give the
highest market price or the same amount as
wheat of like grade and quality— the custom
being to ship off grain, but to keep on hand suf-

cient to fill outstanding storage receipts, but
not the identical wheat received—and it was
adjudged that the transaction was a sale and
not a bailment.

1 regard the case at bar distinguishable from
Young v. Miles, 20 Wis. 615, 23 Wis. 643 ; and
Kimberly v. Patchin, 19 N. Y. 830 ; and like
cases where the bulk from which the mingled
articles were to be taken was specific and not
subject to constant fluctuations.

I am of opinion, thercfore, that the court
erred in holding that the receipt owners had the
right to the wheat in the warehouse as against
the assignee, and its decree in this respect is
reversed, and a decree will be entered here dis-
missing the bill.

I may add, that I am entirely satisficd, in
view of the mode of conducting business at the

grain elevators, as shown in the testimony, that”

the foregoing is a sound view of the relation
between the grain depositor and the proprietor
of the elevator, and that legislation to protect
the former against the insolvency of the latter,
would appear to be called for.

In respect to the claim of the bank upon the
two wheat receipts for 12,000 bushels, made by
the bankrupts after their failure to secure
$10,000 to their local bankers, T concur so fully
in the views of Judge Nelson that I do not deem
it essential to do more than refer to his opinion.
The decree of the district court, dismissing the
cross-bill of the bank is attirmed. The canse will
be remanded to the district court with directions
to tax the costs in that court equitably as be-
tween the receipt holders and the bank. The
costs on this appeal will be borne equally
between the same parties.

Ordered accordingly.

(Note by the Editor of Central Law Journal.)

In Chase v. Washburn, 1 Ohio 8t. 244, the re-
ceipt of the warehouseman, was ; ‘‘ Milan, 0., Nov. 5,
1847. Rec'd in store from J. C. W, thirty bushels of
wheat. H. Chase & Co.” The evidence aliunde show-
ing that the wheat was received with an understanding
that the wareh n might disp of it, and that,
upon demand, he would return other grain, or pay for
that deposited, the tr tion was ajudged a sale and
not a bailment, and therefore it was no defence to the
warehouseman that his warehouse was destroyed by fire

at a time when it contained wheat enough to answer
all the outstanding receipts.

So, in the case of the South Australian Ins. Co. v.
Randall, Law Rep. 3 Priv. Council App. 101, 6 Moore P.
C. N. S. 341, as in the case. to which this note is sub-
joined, the receipts issued to the furmers by the miller
were ‘“ to store,”’ and under the circumstances stated in
the foregoing opinion, the transaction was considered to
be a sale.

In 6 Am. Law Review, 450, the reader will find a valu-
able article entitled ‘‘ Grain Elevators: the title to
Grain in Public Warehouses.” - The case of Chas v. .
I¥’ashburn is there printed in full, and is selected *‘ as
presenting the ablest exposition of the opposite opinion”
to that which the annotator there maintains to be the
true doctrine. In that note is cited, perhaps, every re-
ported case on the subject of the title to grain in elevat-
ors which had been dccided down to April 1872, The
substance of that note will be found condensed in
Holm:’s edition of Kent’s Commentaries. 2 Kent Com,
12th ed. 590.

The case of Rahilly, supra, is one wlere there was an
understanding implied from the known and invariable
course of business, that the warehouseman might mingle
the specific wheat deposited with other wheat of like
quality, and dispose of it at his pleasure, with the further
understanding that on demand, he would pay the deposi-
tor the highest market price, or deliver the same amount
of grain of a like quality, Lut not the identical grain de-
posited, nor grain from any specific mass. We have
found no adjudged case which holds such a transaction
to be a ballment, but there are several direct!y to the
point that it is a saie, Such a case is vbviously distin-
guishable from that of a specific deposit which is not to
be changed by the warchouseman, bat retained by him
until called for by the depositor. This is a bailment.
And the case is distinguishable, also, from those where
specified amounts of grain of different owners is mixed
by consent in specific mass, without any understanding
that the warehouseman might dispose of the grain so de-
posited aud mingled. And it may be different from the
case where the proprietor of the elevator is a mere ware-
houseman and where his course of business is, and his
duty is, always to keep on hand in the elevator sufficient
grain to meet all outstanding receipts, though not the
particular grain received. We say it may be different
from such a case, but it is doubtful whether it is so. See
Johnson v. Brown, lowa Sup. Ct., 1873. But where it is
known by the depositor that the warehouseman is
himself buying and selling grain on his own account, and
also receiving grain * in store,” and that he intermingles
all that is so obtained, and i constantly buying, receiv-
ing and selling, so that the mass is censtantly fluctuating,
and there is no fixed time when the receipts are to be
presented, it seems impossible to consider the holders
of the outstanding receipts as tenants in common of the
whole mass of wheat in the elevator in proportion to the
amount of their receipts. Aud such a case seems to be
the same in principle as an ordinary general deposit of
money in bank ; it creates simplythe rclation of debtor
and creditor ; and so the Privy Council in the case of the
Australian Ins. Co., above cited, comidergd it.

The very recent cuse of Butterfield v. Lathrop, 71 Pa,
8t. 225, goes upon the same principle. Here, Baxter
and numerous other farmers delivered milk to a cheese
factory ; each.was credited with the amount of his milk,
and all was manufactured together ; the company aold
all the cheese ; each farmer was charged with the ex-
pense, and recelved his share of the proceeds in propor-



- 58 R

118—Vor. X., N.8.}

~

CANADA LAW JOURNAL,

[Aprrl, 1874

U. 8. Rep.]

WoOLFORD v. HERRINGTON.

[U. 8. Rep.

tion to the milk furnished; Baxter's interest in the
cheese, etc., was sold under an execution against him,
Held, that the sale by the factory converted his interest
into a money demand, and this interest was, therefore,
not the subject of a levy. The arrangement at the
factory did not constitute the farmers partners nor ten-
ants in common in the cheese ; nor was there an agency
or bailment as to the particular milk delivered. It wag
2 sale of milk to be paid for in a eertain time and
manner.

On the general subject see and compare Cushing v,
Breed, 14 Allen, 370 ; Warren v. Milliken, 57 Maine, 97 ;
Dale v. Olmstead, 36 111 150 ;5 2 Kent "Com., 12th ed.,
90, aud cases cited in Mr. Holmes’ note.

SUPREME COURT OF PENNSYLVANIA.

Wovrrorp v. HERRINGTON.
Trust ex maleficio.

[Pittsburgh Legal Journal, Oct. 27, 1873,

Error to Common Pleas of Crawford County,

SHARsWoOD, J.—Upon this writ ot erTor we
have nothing to do with the competency of the
witness, Mrs. Wolford. Her 4testimony wag
admitted, and forms part of the evidence, Haq
it been rejected, non constat that the defendant
would not have strengthened his case by
other testimony, he might have proved ql;.
unde that she had a deed for the property, or
he might have produced and offered the deed
itself. He had a perfect right, when the evj.
dence was in, to rely upon it. Her testimony
alone, if believed by the jury—and there was no
contradiction of it—showed a clear case of frauq
on the part of Herrington within our late de-
cisions of Beegle v. Wentz, 5 P. F. Smith, 369,
and Boynton v. Housler, 21 Pittsburgh Legal
Journal, 17. She had a claim to the land ip
her own right by an unrecorded deed—whethep
good or bad—conveying a good title or not, is
unimportant ; and these cases settle that where
one having any interest is induced to confide iy
the verbal promise of another that he will pur.
chase for the benefit of the former at a sheriff’s
sale, and in pursuance of this allows him to
become the holder of the legal title, a subge.
quent denial by the latter of the confidence ig
such a fraud as will convert the purchaser into
& trustee ex maleficio.

But we are of opinion, also, that if the testi-
mony of John Wightman—a clearly competent
witness, admitted without objection—ig be-
lieved, it was sufficient to make Herrington 5
trustee ex maleficio, independent of any interest
in the land in Mrs. Wolford. He testifieq that
at the time of the verbal contract Herrington
distinctly agreed that he would execute a writing
declaring the trust before he bid the Pproperty

off. At the time of the sale he did not deny
but evaded the performance of this promise, by
saying he would get his lawyer to write it after
the bidding. It was written, and then he
refused until the deed was acknowledged. In
one of the earliest cases on this subject in Penn-
sylvania, Thomson’s Lessce v. White, 1 Dall.
447, decided in 1789, where a husband and
wife, having no children, conveyed the estate of
the wife to a stranger, who reconveyed to
them as joint tenants in fee, under a parol
agreement between the husband and wife that
the husband should settle the fee upon the
wife’s heirs, and the husband died without
making the scttlement, it was held that the
parol evidence was admissible to establish the
agreement. Mr. Chief Justice McKean said :
“ Where a party is drawn in by assurandes and
promises to execute a deed, to enter into a
marriage, or to do any other act, and it is
stipulated that the treaty or agreement should
be reduced to writing, although this should not
be done, the court, if the agreement is executed
in part, will give relicf.” When this case
was cited before the same eminent Jjudge soon
after, in Plankinham v. Carr, 1 Yeates, 870, he
*said : “The case of Thomson v. White was
that of a fraud and an exception to the general
rule.”” So it has been classed in the numerous
subsequent cases in which it has been cited
with approbation in the opinions of this court.
Wallace v. Baker, 1 Binn. 616 ; Drum v. Les
see of Simpson, 6 Binn. 482 ; Cozens v, Stephen-
son, 5S. & R. 426 ; Overton v. Tracy, 14 8. &
R. 326 ; Oliver v. Oliver, 4 Rawle, 144 ; Robert-
son v. Robertson, 9 Watts, 84 ; Pugh v, Good, 3
W. & 8. 58; Miller v. Pearce, 6 W. & 8. 100 ;
Morcy v. Herrick, 6 Harris, 128. In short, the
principle settled in Thomson’s Lessee v. I, hite,
is a landwark of our law, and is well generalized
by Mr. Justice Duncan in Overton v. Tracy,
supra : *“If one of the contracting parties in-
sists on a certain stipulation and desires it to
be made a part of the written agreement, and
the other by his promise to conform to it, as
if it was inserted in the written agreement,
prevents its insertion, this is a fraud, and chan-
cery will enforce the agreement as if the stipula-
tion had Deen inserted. Having no court of
chancery, our common law courts have constant-
ly acted upon this principle from Thomson v.
White, 1 Dall. 424, to Christ v. Diffenbach, 1
8. & R. 464, in a succession of decisions, vary-
ing in their circumstances, but all bottomed
upon this principle.” The case before us is
much stronger than Thomson v. White, for
there was no evidence to show then that wher '
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the party mad= the promise he did not mean to
Comply with it in good faith, but circumstances
‘¢vinced the contrarv. The fact was that he
kaq procured a settlement to be drawn hy a
onveyancer, which his wife refused to sign,
because it contained a remainder to the **issue
of the bodies of her three hall sisters,” one of
Whom was unmarried, which she thought an
indelicate expression ; and on his death bed
he expressed great uneasiness at mot having
Made a will, and soon after the declaration lost
Lis yeason. In noticing the case in Oliver v.
Oliver, supra, Mr. Justice Rogers said: It
hag never been doubted that he entered into
the contract in good faith.” In the case before
Us, from Herrington’s evasion of his promise at
and after the bidding, and his final refusal,
there was reason to infer that when he made
the agreement he did not mean to perform it,
and that the whole arrangement was sought by
him for the very purpose of deceiving and
defrauding the Wolfords, and becoming the
Owner of their property at a price below its true
Value. When, however, it is a part of the agree-
ent that the trust shall be declared in writing,
Or it is shown that the trust was not inserted
in the deed under a stipulation to that effect in
Consequence of the verbal promise to perform it,
Such fraudulent intent at the time of the agree-
Went need not be shown in order to establish
the trust. The fraud consists in the fraudulent
Uge of the instrument, as was decided in Oliver
Y. Oliver. It is true that it has been since held
1 Jackman v. Ringland, 4 W, & 8. 149, that
Where there is nothing more in the transaction
thay jg implied from the violation of a parol
greement, equity will not decree the purchaser
2 trustee; which was affirmed in Barnet v.
Do‘ugherty, 8 Casey, 371, Kellman v. Smith, 9,
bid, 158, in the latter of which Mr. Justice
trong said : “* The fraud which will convert the
Purchaser at a sheriff’s sale into a trustee, ex
Maleficio of the debtor, must have been fraud at
€ time of the sale.” But in none of these
0?888 did the element exist of a promise at the
'me to execute a declaration of trust in writing,
UPon the faith of which the purchase was made.
N Jackman v. Ringland the opinion was by
T Justice Rogers, who does even refer to his
°Y"! Opinion in Oliver v. Oliver, and evidently
d not suppose that there was any conflict. In
ellman v. Smith, Mr. Justice Strong cites
o .e.ﬂaon V. Robertson, 9 Watts, 32, in the
Plnjon jn which, by Mr. Justice Rogers,
Omson's Lessee v. Whits is cited with appro-
tion ag 4 case of fraud. He would undoubt-

Y bave noticed it if he had supposed the

opinion he was then pronouncing overruled it.
Thomson’s Lessee v. Wi kite, and Oliver v. Oliver,
have never been shaken or overruled. These
decision are founded upor sound reason. Where
it appears that the understanding at the time
of the verbal promise was by a writing to com-
ply with the provisions of the statute of frauds,
it is something more than a mere verbal pro-
mise.  The opposite party relies upon the
special stipulation to reduce it to writing and
thus make him secure. A chancellor would
decree its specific performance. If in confidence
that such writing will be executed the legal
title is acquired, it is a fraud in the purchaser
to refuse to do what was promised, and claim to
hold discharged of it, which will constitute
him a trustee ex maleficio. We are of opinion
that the case below should have been submitted
to the jury. Some difficulty may arise perhaps
upon another triul, growing out of the fact
that John Wolford, the defendant below, was
the defendant in the execution. It may be
well for the counsel to consider the propriety of
applying to the court to permit Mrs. Wolford
also to be made a defendant.

Judgment reversed, and venire facias de novo
awarded,

AGNEW and WILLIAMS, JJ., dissent.

CHANCERY SPRING CIRCUITS, 1874.
. ;
THE HON. THE CHANCELLOR.
TORONTO . . . Tuesday . . . . March 24th.

THE HON. THE CHANCELLOR.
EASTERN CIRCUIT.

LINDSAY. . . . Tuesday . April 7th.

PETERBOR(Q’ . . Friday . .. ‘“  10th.
BELLEVILLE . . Thursday . . . . ‘ 16th.
BROCKVILLE . . “ Ce e “ 23rd.
CORNWALL . . . Tuesday. . . . . ‘“  28th.
COBOURG ., . . « « s May 5th.

EINGSTON . ., . L. “ 12th.
OTTAWA. . . . ¢ . e e . ¢ 19th.

THE HON. VICE-CHANCELLOR STRONG.
WESTERN CIRCUIT.

LONDON . , . . Wednesday . . March 18th.
WOODSTOCK . . . .. <« 25th.
STRATFORD, . . “ .. . . Aprildst.
GODERICH , ., . o ...t 8th.
WALKERTON , , « ... % 15th.
SANDWICH . . « . «  29nd.
SARNIA . ., | “ ... . ¢ 28th.
CHATHAM . . . Tuesday . May 5th.

THE HON. VICE-CHANCELLOR BLAKE.
HOME CIRCUIT.

GUELPH . . . Tuesds - - April 7th.
BIMCOE .~ ", " ~lev T, o lath.
WHITBY . ., « . . ... 2
BRANTFORD ~,'. « . 25¢h.
BARRIE . . .".” Monday May 1ith,
OWEN SOUND . . Tuesday <.l 1oth,
ST. CATHARINES o S e e . 20th
HAMILTON . . Thursdsy . . . - 28th,
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LAw SocieTy—MicHAELMAS TERM, 1873,

LAW SOCIETY OF UPPER CANADA.

08Goope HauL, HILARY TERX, 37TH VICTORIA.
URING this Term, the following gentlemen were
l ) called to the Degree of Barrister-at-Law :

No. 1276. ROBERT HAMILTON DENNISTOUN.
¢ 1277,  JouN HENRY METCALF.
« 1278. J. HowarT BELL.
€ 1979. WiLLIAM DRuMMOND Hoga,
« 1980, KENNETH McLEAN.
4 1281, EDWARD MEEK.
< 1282, EpwarD HarrY D. HaLL.
« 1983. WiLL1AM McDoNNELL, JR.
“ 1284. E. BUrRrITT EpwARDS.
4 1285. A. ELswooD RICHARDS.
¢ 1286. HENRY ARTHUR RERSOR.

The above named gentlemen were called in the order
in which they entered the Society as Students, and not
in the order of merit.

The following gentlemen received Certificates of Fit-
ness:

WiLLiaM DrUMMOND Hoge.
HENRY ARTHUR REESOR.
WiLLiax G. MURDoCH.

J. HowATT BrLL.

. E. BurritT EDWARDS.
WiLLiax McDoNNELL, JR.
ALBERT EDWARD RICHARDS. ..
FrRANK D. MOORE.
EpwarRD MEEK.

ArcriaLp McKiNxoN,
Grorak M. ROGER.
MORTIMER A. BALL.
JonN MACGREGOR.

And on Tuesday, the 3rd February, 1874, the following
gentlemen were admitted into the Society as Students.
at-Law and Articled Clerks:

Graduates.
EpwaArp PooLE.
ANcus MARTIUS PETERSON.
WILLIAM MACBETH SUTHBRLAND,
CoLIN GRORGE SNIDER (as an Articled Clerk )
LAPAYETTE ALEXANDER MCPHERSOY, ’
HeNRY PETER MILLIGAN.
FrANK NicioLLs KENNIN,
Junior Class.
. WILLIAM BEAIRSTO.
WiLLIAM LEIGH WaLsH,
DAviD BURKE SIMPSON.
CHESTER GLASS.
THoMAS P, GALT.
WiLLiaM H. Bgst.
ALEXANDER H. LriTH.
FREDERICK CASE.
JouN KELLRY DowsLey.

Ordered,That the division of candidatesfor admission on
the Books of the Society into three classes be abolished.

That a graduatein the Faculty of Arts in any University
in Her Majesty’s Dominion, empowered to grant such
degrees, shall be entitled to admission upon gjving a
Term’s notice in accordance with the existing rules, and

paying the prescribed fees, and presenting to Convoeation |

" his diploma or a proper certificate of his having received
his degree.

That all other candidates for admission shall pass 8
satisfactory examination upon the following subjects,
namely, (Latin) Horace, Odes Book 3 ; Virgil, Eneid,
Book 6 ; Ceesar, Commentaries Books 5 and 6 ; Cicero,
Pro Milone. (Mathematics) Arithmetic, Algebra to the
end of Quadratic Equations ; Euclid, Books 1, 2, and 3.
Outlines of Modern Geography, History of England (W.
Douglas Hamilton's) English Grammar and Composition.

That Articled Clerks shall pass a preliminary examin-
ation upon thefollowing subjects : —Caesar, Commentaries
Bocks5and 6 ; Arithmetic ; Euclid, Books 1, 2, and 3.
Outlines of Modern Geography, History of England (W.
Douglas Hamilton’s) English Grammar and Composition,
Elements of Book-keeping.

That the subjects and books for the first Intermediate
Examination shall be :—Real Property, Williams; Equity
Smith’s Manual ; Common Law, Smith’s Manual ; Act
respecting the Court of Chancery (C. 8. U. C. ¢. 12), (C.
S. U. S. caps. 42 and 44).

That the subjects and books for the second Intermediate
Examination be as follows :—Real Property, Leith's
Blackstone, Greenwood on the Practice of Conveyancing
chapters on Agrcements, Sales, Purchases, Leases,
Mortgages, and Wills); Equity, Sncll’s Treatise ; Common

Law, Broom's Common Law, C. 8. U. C. c. 88, Statutes

of Canada, 29 Vic.c. 28, Insolvency Act.

That the books for the final examination for students
at law, shall be as follows:—

1. For Call.—Blackstone Vol. i., Leake on Contracts,
Watkins on Conveyancing, Story’s Equity Jurisprudence,
Stephen on Pleading, Lewis’ Equity Pleading, Dart on
Vendors and Purchasers, Taylor on Evidence, Byles on
Bills, the Statute Law, the Pleadings and Practice of
the Courts.

2. For Call with Honours, in addition to the preceding,
—Russell on Crimes, Broom’s Legal Maxims, Lindley on
Partnership, Fisher on Mortgages, Benjamin on Sales,
Jarman on Wills. Von Savigny's Private International
Law (Guthrie's Edition), Maine’s Ancieut Law.

That the subjects for the final examination of Articled
Clerks shall be asfollows :—Leith’s Blackstoue, Watkins
on Conveyancing (9th ed.), Smith's Mercantile Law
Story’s Equity Jurisprudence, Leake on Contracts, the
Statute Law, the Pleadings and Practice of the Courts.

Candidates for the final examinations are subject to re-
examination on the subjects of the Intermediate Ex-
aminatic:is. All other requisites for obtaining certificates-
of fitness and for call are continued.

That the Books for the Scholarship Examinations shal
be asfollows :—

1st year.—Stephen’s Blackstone, Vol. i., Stephen o3
Pleading, Williams on Personal Property, Griffith’s In-
stitutes of Equity, C. 8. U. S.¢. 12,C. 8. U.C. c. 43.

2nd year,-—Williams on Real Property, Best on Evi-
dence, Smith en Contracts, Snell’s Treatise on Equity,
the Registry Acts.

3rd year.—Real Property Statutes relating to Ontario?
Stephen's Blackstone, Book V., Byles on Bills, Broom's
Legal Maxims, Story’s Equity Jurisprudence, Fisher o®
Mortgages, Vol. 1,and Vol. 2, chaps. 10, 11 and 12,

4th year.—Smith's Real and Personal Property, Russell
on Crimes, Common Law Pleading and Practice, Benjamil
on Sales, Dart on Vendors and Purchasers, Lewis’ Equity
Pleading, Equity Pleading and Practice in this Provincé

That no one who has been admitted on the books of
the Society as a Student shall be required to pass preli®”
inary examination asan Articled Clerk.

J. HILLYARD CAMERON,
Treasurt’”




