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DIARY FOR APRIL.

1. Mor... County Court and Surrogate Court Term com-
mences. Local School Superintendent’s term
of office begins.

6. Rat..... County Court and Surrogate Court Term ende.
Local Treasurer to return arrears for taxes

. due to County Treasurer.
7. SUN... bth Sunday in Lent.
14. SUN... 6th Sunday in Lent.
19. Friday Good Friday.
21. SUN... Easter Day.
23. Tues... St George.
24. Wed... Appeals from Chancery Chambers.
%5. Thurs. % Mark.

8, SUN... Low Sunday.

30, Tues... Last day for Non-Residents to give list of their
lands, or appeal from assessment. Last day
for L. C. to return oc. lands to Co. Treasurer.

The Local Cowts’

 MUNICIPAL GAZETTE.

APRIL, 1867.

ACT FOR PROTECTION OF SHEEP.

A Correspondent puts the following case,
involving the construction of some of the
sections of the above act. Thus:—A, has a
dog, which kifled the sheep of B. A lives
in a Municipality adjoining the Municipality
in which B. lives. A. has no goods upon
which the damages can be levied. Can the
Justices certify the facts to the Clerk of the
Municipality in which A. lives, so as to make
that Municipality pay the damages, or should
the Municipality in which B. lives, which is
the Municipality wherein the sheep were
killed, be made to pay the damages?”

The questions proposed are interesting, and
not without difficulty.

The provisions of the Act 29 & 80 Vic., ch.
55, as respects remnneration to the owners of
sheep from the Municipality are somewhat ana-
logous to the old remedy in England against
the Hundred.

The 6th sec. constitutes a fund for the pur-
Pose of paying damage from dogs killing sheep
in such Municipality.

The 7Tth sec. makes the ow ner of dogs liable
for damages done by them.

The 8th sec. enacts a mode of procedure
1o render this liabilty available to the owner
of the sheep.

The 9th sec. makes, inter alia, provision for
the sheep-owner, failing to recover from the
Owner of dogs doing the injury, viz.:—the J.P.
i3 to certify the facts, and upon this certificate

being laid before the Clerk of the Municipality
an order is issued to the Treasurer to pay the
amount of the damages * from and out of the
fund constituted by the 6th section,”—and a
remedy ever is given to the Municipality.

Now the fund created by the 6th section is,
en Tespect to sheew,. &c., killed or injured in
such Municipality ; and I do not see what
authority there would be in the Municipality
in which the owner of the dog resided, to
make payment. It would seem, therefore,
that the certificate should be laid before, and
payment made. by the Municipality in which
the sheep were killed. * The MuniZipal Coun.
cil” throughout the Act seems te refer only to
the one Council, that in which the animals are
killed.

BAILIFF'S SALES UNDER DIVISION
COURT EXECUTIONS.
(Commaunicated.y

Questions are constantly arising in the &)un-
try as to the power of bailiffs of Division
Courts to sell certain kinds of property under
executions in their hands, and as to the duties
of bailiffs in holding over or renewing execu-
tions. For instance, under the first head it is
common to sell growing crops, such as wheat
in the ground, perhaps six or three months
before harvest, and growing grass before it is
harvested. Many bailiffs sell leasehold pro-
perties of long and short durations. Itis said
also, that they occasionally sell mortgages and
chattels held by chattel mortgages; that is,
the interest of the mortgagors. And under the
second head, bailiffs are in the habit of selling,
in some instances, goods seized in counties
other than their own; of selling goods after
their executions have expired, as though under
writs of venditioni exponas; and of renewing
executions from month to month without the
plaintiff’s order.

It may be interesting to enquire how far the
law authorizes these officers in the premises.

The policy of the Division Courts Act in
this Province, and of the Qounty Courts Act
in England, is to avoid the trial of any case
where title to lands or incorporeal heredita-
ments comes in question. The cases in Eng-
land have gone great lengths in this respect;
and the same policy renders it impolitic and
illegal for a Division Court bailiff to sell any
interest or title in lands, easements in lands,
or in corporeal hereditaments.

The case of Duggan v. Kiteon, reported in
20 U C. Q. B. 818, 7 U.C. L. J. 178, decided
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that Division Court bailiffs cannot sell a leage-
hold interest in lands. Again, it is contended
by some that green or growing crops cannot
be sold under Division Court executions.
The bailiff takes upon himself to sell a right
of entry to some person, to go some months
after his sale upon land, and there cut gnd
harvest crops attached to the freehold, or grass
that was not sown, but which is a part of the
freehold. Would not a purchaser going on
land by virtue of such a sale, and cutting crops
so sold, be held to be a trespasser? Sych
things are not (until cutand harvested) strictly
goods and chattels ; and, besides, the execy-
tion at the time is spent; on the other hand,
it is only in force 30 days, though it may be
renewed. A skerif}’ may clearly sell under a
Ji. Ja. against goods, growing crops.

The policy of the Dirision Courts Act, it may
be argued, only intends that bailiffs should sell
simple goods and chattels, such as may be
handed by Lhe officer selling to the vendee at
once: (sce Duggan v. Hitson, ante.) Bailiffs
may sell promissory notes, bonds and special-
ties to secure money : see 22 Vie. c. 45, s. 13,
P- 455, Con. Stat. Can. ; butit is questionable
if they could sell a mortgage secured on land,
and which is in reality an interest in land, gene-
rally for large sums, and requiring registration
to retain priority. They may sell the interest
of a mortgagor in chattels mortgaged ; such is
the custom in England, and a clause in our
statutes (see above act) authorizes sheriffs to
sell such interests, and seemingly refers to
bailiffs of Division Courts : see Squair v, Fop-
tune, 18 U. C. Q. B. 547.

Bailiffs, in executing writs, cannot bregk an
outer door; they must execute the writ within
thirty days; must advertise eight clear days ;
must sell, it seems, (by a late decision, which
has been referred to at length in this Journal,)
within the division in which the goods are
seized. But how can thig be done where the
suit has been brought jp, the nearest division,
and the defendant lives, perhaps, in another
county from that in whijch the court is held,
and has his goods in the other county ? (Cer-
tainly, if the baliff can serve the summons, he
ought to have the right to 80 and seize the
goods under the writ issued on the Jjudgment ?

A bailiff has no right to remain on land (ex-
cept a sufficient time to remove) anq g the
goods thereon ; he cannot sell them on the pre-
mises without the defendant’s consent: Blades
V. Arundale, 1 M. & S. 711,

A clerk or bailiff has no right to renew an
execution without the plaintiff’s consent, nor
can the bailiff return “ goods o, hand Jor want
of buyers.” There is no provision in the law
allowing this, nor is there any provision allow -
ing a bailiff to charge any other fees than those
specifically named in the tarif,

An English act, 56 Geo. 3, chap. 50, sec. 1,
authorizes sheriffs to sell in England, under
certain circumstances, straw, chaff, turnips,
manure, hay, grasses, roots, vegetables, in or
upon lands. Usage in England and in Canada
allows sheriffs to sell growing crops in the
ground. And these cases in England seem to
warrant him in so doing: (Peacock v. Parsons,
5 Moore, 79; 2 B. &. B. 362; 1 Salk. 268, and
sec Chitty’s Arch, Prac. title Execution.) But
the sheriff cannot sell growing grass : (Scoval
v. Boxall, 1Y. & J. 398 9 Price, 287.)

These cases seem to look upon growing corn
as “goods and chattels.” If they be strictly
80, or goods and chattels within the meaning
of the Division Courts Act, why should not
bailiffs of Division Courts sell them? I it be
said they cannot sell any interest in lands, as
in Duggan v. I(itson, under their warrants,
80 too it may be said a sheriff under a S fa.
against goods cannot sell any interest in lands.
The statute 11 Geo. 2, chap. 19, sec. 8, allows
landlords to distrain on and eut growing crops
in the green, and to cut long after sale.

In England, under the County Courts Act
(similar in many respects to our Division
Courts Act), it has been held that even a lease
for years may be sold by a bailiff of the
County Court: Hughes v, Jones, 9 M. & W.
372; Westmoreland v. Smith, 1 M. & R. 137,

Money, or a watch, or any article on the
person of a defendant, cannot be seized on a
bailiff’s execution : Sunbolf v. Alfort, 8 M. &
W. 576. '

Bailiffs frequently have great trouble under
the exemption laws, thus :—suppose a thresh-
ing or wood sawing machine, or a horse,
be seized, which is worth $100 or $200, and
the execution be for $100, the law allows the
debtor * his implements of trade op chattels,
ordinarily used in his ca UWing or trade,” to the
value of $60. What is the bailiff to do ¥ He
may offer the chattel, and, if he cannot get
more than $60, he may possibly sell it. But
if more is offered, his duty is even less clear.
Now there has been no express decision on
this point, but the better opinion seems to be
that if the article be really worth more than
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$60 he can sell, and retain the whole pro-
ceeds.. There is no law compelling or autho-
rizing him to pay back $60 to the debtor.

SELECTION.

COUNTRY SERVANTS AND THEIR
MASTERS.

The supposed tyranny of masters over
workmen, and of workmen, not only over
their masters, but over each other, has at-
tracted great and serious attention. We
are so accustomed to regard men and things
collectively and in the mass that it is the
extent of arca over which misery is spread
rather than the intensity of individual suf-
fering or injustice, that is apt to weigh
most with us.  Among agricultural labourers
and country servants strikes and unions are
things unheard of; these mecn are from the
nature of their education and the force of sur-
rounding circumstances, practically debarred
from entering into or even forming them. Yet
it has loug been felt, not only by the more
intelligent of country magistrates and solici-
tors, that the law which relates to employers
and servants is, as it actually stands, unsound
in principle and unjust in operation. And
doubly unjust in this respect, that it only
affects one half of those with whom it profes-
ses to deal, the men comprising the other half
being able by their power and practice of com-
bination fully to defend themselves. It was
originally a piece of class legislation, always
an objectionable thing, and has been suffered
s0 to remain principally through an indolence
and want of thought, but by means of it the
employed and cmployers do not stand on
equal ground. However it may be in large
towns, this is certainly the casein the country,
as every magistrate’s clerk is well aware. The
giicvance lies here. The contract for service
between masters and servants is a civil con-
tract, and yet to control, regulate, and enforce
this contract very stringent penal statutes are
brought into operation. A glance at the
statutes in question fully bears out this state-
ment.  To begin with that of 20 Geo. IL, ¢
19. By this a servant in husbandry or handi-
craftsman being guilty of misconduct in serv-
ice or breach of contract is liable to imprison-
ment for a month, and also to be corrected,
i.e. subject to corporal punishment, from
which even garotters were exempt until a
recent statute. If imprisonment and the lash
are not awarded, the servant’s wages may be
abated, or he may be discharged from his ser-
vice. The statute of 4 Geo. IV., c. 84, em-
powers the justices on complaint of the master
to punish the offending servant by imprison-
ment for three months with hard labour, or to
abate his wages in toto or in part, or to dis-
charge him from his service. During the
term of imprisonment the servant’s wages are
of course abated ; but this double punishment
does not void the contract, for when he is

released from prison he is bound to return and
complete histerm. There is noappeal against
conviction under either of these statutes, and
5o far do the pains and penalties to which the
employed are subject extend. But should the
master be guilty of any misusage of his serv-
ant all the remedy which the latter can claim
is to proceed against his master under 20
Geo. II., c. 19, amended by 81 Geo. I, c. 11,
by which the justices may on complaint dis-
charge or release the servant from his contract.

Here it is plain that two highly penal stat-
utes are in force for the protection of the
master to enable him to enforce fulfilment of
contract, while the labourer or servant has no
such remedy. Moreover, in inquiries touch-
ing disputes before justices, masters and serv-
ants are again on unequal terms. The master
or complainant can give his own version of the
terms of the contract, and his own account of
the non-fulfilment of it. The defendant’s
mouth is closed so far as evidence is concerned.
And he has to trust entirely to what he can
clicit by cross-examination (a very unsatisfac-
tory proceeding), and unless evidence can be
obtained to support or justify the defendant's
case, he stands helpless before the justices.
Now it must be admitted that no other kind
of civil contracts is ruled by such stringent
and one-sided procedures as this. Further,
although a servant who leaves his service
before his contract is ended is liable to the
punishments to which we have referred, and
on summary conviction, yet a master who dis-
charges his servant wrongfully is not amen-
able to the justices, and no order for wages
can he made for the unexpired term; all the
servant can do is to sue in the county court
for damages by breach of contract. It may
be urged that the statutes in question are, 8o
to speak, statutes of policy, and that the
Trequirements of trade and commerce, especially
in agricultural and thinly peopled districts,
render absolutely necessary more stringent
measures for enforcing the fulfilment of the
workman’s contract than would be needful
with regard to the masters. This may be
adinitted to a certain degree. The subject is
not without difficulties, of which, perhaps, the
chief is this: agricultural servants are com-
monly hired by the year, from Martinmas to
Martinmas, and it is alleged that during the
winter months, when days are short and work
light and scarce, the men would stay by their
masters, but that just before harvest time,
when these conditions are reversed and wages
are doubled, the men would abscond and hire
themselves elscwhere for harvest work, and
the master would be left without hands unless
he consented to raise the original wages agreed
on by both parties. But this objection loses
much force when we remember that the mas-
ter has even in such cases a very strong hold
over his servant, because, in a large majority
of instances, the wages are not paid until the
completion of the term; and should the serv-
ant wilfully abscond, he would certainly he
unable to recover any portion of the money
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which he had already earned. But even in
the case of monthly or weekly payments of
wages, the habits and tendencies of agricy].
tural] labourers are such as to make it easy to
trace these men. They have either fatherg
and mothers, or wives, families, or sweethearts,
They almost always work round in district
are in fact localized, and are sure to reappear
sooner or later near their own neighbourhood
and belongings. But supposing & man with-
out incumbrances were to abscond entire] 2
leaving his contract unfulfilled, it would be gt
least as easy to follow him with a summons to
appear before a civil tribunal, which he would
disregard at his peril, as with a warrant on a
criminal charge.” 1t would not be difficult to
malke such an alteration as to secure g more
equal justice to both parties affected by this
law. Some civil process might be devised to
enable the master to obtain from his default-
ing workman compensation for loss sustained
by the servant’s wilful default, with full pow.-
er to the court taking cognizance of the mat-
ter to secure the payment of sych compensa-
tion, by compelling security to be given, or by
awarding imprisonment if the damages ordered
are not paid immediately on the sentence of
the court being pronounced. Power might
also advisably be conferred on the same juris-
diction for enforcing the fulfilment of the origi-
nal contract. It is not creditable to us as a
nation that we should continue to retain a
statute by which a harsh or arbitrary master
with the aid of an injudicious benoh should be
able to punish his servant for refusing or evad-
ing the performance of & civil contract-ﬁrst,
by imprisonment for three months ; secondly,
by corporal chastisement with the lash; thirdly,
by fining him of his wages ; and fourthly, by
compelling him to fulfil his contract after hav-
ing suffered his imprisonmgnt, and al] thig by
summary conviction and without appeal. To
amend this law would be to redress a substan-
tial grievance of the working classes ; the
alteration would, it is probable, be well recejy.
ed by the public, and it would certainly be
accepted with satisfaction by those in whose
hands the administration of the law is vested,
and who now fing themselves compelled, often
unwillingly, to comply with provisions of
unnecessary severity,— Pall Mall Gazette.

SIMPLE CONTRACTS g AFFAIRS
OF EVERY DAY LIFE.
———
NOTES OF NEW DECISIONS Ayp LEADING
CASEs,
INsurANCE—PoricY axp APPLIOATION—CON-
S8TRUCTION OF.—Plaintiff insured wigp defendants
$3,400, of which $1,000 was on his tannery ang
$500 on the machinery in it, on an application
#alaing the tannery and fixtures at $1,000, whigp
was said to be the two-thirds of the 8ctual valge,
but agreeing that in cape of loss defendants ghould
only be liable ae if they had insured two-thirdg

\—\
of the actual cash value, anything in the policy
or application notwithstanding, The application
was referred to in the policy as forming part of
it, and stated the promise to be to pay all losges
or damage not exceeding the saiq sum of $3,400.
The said losses or damage to be estimated accord-
ing to the true and actual value of the property
at the time the same should happen. The build-
ing and machinery having been destroyed by fire,
the jury found the total cash value of the former
to be $1,050, and of the latter $750.

Held, that the plaintiff was entitled to recover,

[ only two-thirds of these sums.— Willizmson v,

The Gore District Mutual Fire Tusurance Company.
26 U. C. Q. B. 145.

INSURABLE INTeREST—C. S. U. C. CH. 93, sEc
63.—Plaintiffs insured with defendants a house
in his possession, which he had purchased, with
the land on which it stood, as part of lot A., but
which was afterwards found to be upon the ad-
joining lot, B., having been built there in conse-
quence of an unskilful survey. The house having
beeu burned, it was objected that having no title
to the land he had no insurable interest; but

Held, otherwise, for under C. . U. C., ch. 93,
sec. 53, he had a right either to the value of his
improvements or to purchase at the value of the
land.

Quere, whether an insurance company with
whom the actual owner of a house, without fraud
or Wilful misrepresentation, effects an insurance
thereon, can set up the legal titlo of a stranger
to the land on which the house stands, as a de-
fence against the claim of the assured.—Steven-
sonv. The London and Lancashire Fire Insurance
Compiny, 26 U. C. Q B. 148.

RamLways.—Iu actions by passengers for per-
sonal injuries sustained by them, in consequence
of the negligence of the pnssenger-earrier, lain-
tiffs are entitled to recover pecuniary compensa-
tion for pain suffered ; and juries, in Assessing
damages, may consider that as an element,

On the question, What damages should be
givea for physical pain suffered? the instruction
to the jury that they must exercise their own
discretion, governed by their sense of Jjustice and
right, takiog care not to indulge in thejr imagi-
nation or sympathies, s0 as to be led into an
unjust or oppressive assessment, wag entirely
proper.—Pennsylvania Railway Co, v, Allen. —
Pittsburgh (U. 8.) Legal Journal, Jan. 21, 1867.

It is no defence to an agtion by a passenger
against a carrier to recover damages for an injury
sustained through the carrier's negligenoce, that
the negligence or trespass of third party con-
tributed to the injury, although such third party
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acted entirely independently of the carrier. —

Eaton v. Bos. § Low. Railway Co., 11 Allen,
U. 8., 500.

Where a railway passenger, on arriving at his
place of destination, takes his baggage into his
own exclusive possession and control, but after-
wards, for his own convenience, hands it to the
baggage-master at the depot to be kept until sent
for, the company is not liable for the baggage as
a common carrier, but is liable only for gross
negligence, the bailment being gratuitous. —
Minor v. The Chi. § N. W. Ruilway, 19 Wis,,
U. 8, 40.

The conductor of a street railway car may
exclude or expel therefrom & person whose con-
duct or condition, by reason of intoxication or
otherwise, is such as to render acts of impro-
priety, rudeness, indecency or disturbance, either
inevitable or probable, although he has not com-
mitted any act of offence or annoyance.— Vinton
v. Middlesex R. R. Co., 11 Allen, U. 8., 304.

PRINCIPAL AND AGENT.—An agent’s authority
to collect money for his principal, is not revoked
by the mere appointment of another agent with
like authority ; and a payment by the debtor to
the first ngent, although after receiving notice of
the appointment of the second, will discharge
the debt, if there is no other evidence of a rdvo-
cation of the first agent’s authority —Doval v.
Quimby, 11 Allen, U. 8, 208,

LigGuT—PRESCRIPTION—SPECIAL USER — Pye-
Poscs OF TRADE.—The plaintiffs, who had occu-
Pied their business premises in Crown-court, 01d
Broad-street, London, as silk merchants, for
about fourteen years, sought to restrain the
defeudants from raising their house in the same
court to a greater height than would permit of

~the free nccess of light to & window in the plain-
tiffy’ premises in the same degree as the plaintiffs
bad theretofore enjoyed it. The defendants’
building was completed before the hearing of the
cause. The plaivtiffs had used the room with
the window in question, which faced to the west,
A3 a sample room, and they maintained that, an
¢ven light being necessary for the purpose of
i"Specﬁng samples of raw silk, the effect of the
bew building was, before mid-day, to diminish
their light, and, in the afternoon, to cast upon
their window an increased and reflected light,
Which was uneven, and unfit for the purposes of
their trade.

Held, first, that, assuming the room in question
to have been used for any purpose requiring an
ordinary amount of light, the plaintiffs had failed
to establich a case for the interference of the
¢ourt; and, secondly, upon the question whether

they were entitled to an injunction on account of
the particular kind of light which they required
for the special purposes of their trade, the plain-
tiffs had no case, inasmuch as they had not
proved an open and uninterrupted enjoyment of
their special user of light for a period of twenty
years.— Lanfranchiv. Mackenzie, 16 L, T.N.S.114.

NEGLIGERCE—HIGEWAY—SEWERAGE WORKS—
CoNTRACTOR.—A contractor under the Metrc')po-
litan Board of Works having completed a sewer
beneath a public highway, and filled up the
excavation in a reasonably proper maunner, a
subsidence of the road took place two or three
months afterwards, and caused a hole, into which
the plaintiff’s horse and eart ran in the night
time, and suffered damage.

Held, that the contractor was not liable for the
damage.—Hyams v. Webster, 16 L. T. N. 8. 118.

UPPER CANADA REPORTS.

QUEEN’S BENCH.

(Reported by C. RopingoN, Eeq , Q. C., Reporter to the Court.)

KinaHORX AND THE CORPORATION OF THE CITy
of KinasToy.

By-Law— Markets—C. 8. U. C. ch. 54, sec. 294— Affidavit not

entitled in any court— Verification of by-law.

A by-law prohibiting any person bringing produce, articles,
commodities or things to a city market, from selling or
offering the same for sale within the city limits, on their
way to market, or without having pald market toll, and
before offering such things for sale in the market— Held,

illegal, and quashed, as beyond the power of the corpo-
ration.

An affidavit in support of the motion, not entitled in an{
court, but sworn before a commissioner styling himself
*“ A Commissioner in B. R.and C. P.,”” &o. Held,sufficieut.

The copy of the by-law filed was under the seal of the muni-
cipality, and sworn to have been received from the clerk,
and opposite the seal was the signature “ M. Flanagao,
City Clerk,” with the words, * A true copy,” above. Idd,
sufficiently verified. .

Held, also, that on the afidavits, stated below, it sufficlently .
appeared that the qpplicant was a resident of the city of
Kingston.

(M. T, 1866,]

Adam Crooks, Q. C., obtained a rule calling on
the corporation of the city of Kingston to shew
cause why section 48 of their by-]aw' passed on
the 21st of June, 1864, entitled A By-law te
regulate the public Market of the City of King-
ston, should not be quashed with costs, on the
following grounds: 1. That such section is in
excess of any authority conferred by law on said
corporation. 2. It ig not within the powers con-
ferred on such corporation by the 8th sub-sec. of
gection 294, of ch. 54 Consol. Stat. U. C., or any
otber clause or sub-section of that act. 8. Be-
cause it assumes to order that all produce, arti-
cles, commodities, and things brought to the
market for sale, must, before being sold, be
offered for sale at the proper market place  And
lastly, because it assumes that market toll must
be paid on artioles, commodities or things, before
they are offered for sale in any of the public
streets, houses, or within the limits of the oity.
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On the application he ﬁlgd an affidavit of the
applicant, who was styled in it as ¢ of the city
of Kingston, in the county of Frontenac, Esquire,”
and the first paragraph stated that he wag « g
resident in the city of Kingston,” and that he
obtained the by-law attached to his affidavit from
Michael Flanagan, the city clerk of the said city
of Kingston, and that the seal affixed thereto
was the seal of such corporation of Kinsgton,
The affidavit was sworn before C. F. Gildersleeve,
¢ at the city of Kingston, in the county of Frop-
tenac,” who styled himself in the jurat g Com-
missioner in B. R. and C. P, &e., for the said
county.” The by-law at the end was signed,
“M. Flanagan, City Clerk,” and opposite the
name was the seal of the corporation, and alove
the signature of the clerk the words « A true
copy.”

The 48th section of the by-law wag: “That
the farmers or any other persons bringing pro-
duce, articles, commodities, or things, for sale
to this market, if found or detected selling or
offering for sale the same, or any part thereof,
on any of the public streets, lanes, or within the
city limits, to butchers, hucksters, vendors, or
other persons, on their way to the market, or
without having paid market toll, and before first
offering said articles, commodities, or things, for
sale at the proper market place, shall be deemed
guilty of an infraction of this by-law, and shall
be subject to the penalty in such case made and
provided herein.” And by the 60th clause of the
by-law, any person guilty of an infraction of the
by-law was liable to be fined not more than $50,
nor less than 50 cents, and costs, to be levied,
&c., and in defanlt of payment to imprisonment
for not more than twenty-one days,

Read, Q.C., shewed cause, and took several
preliminary objections. 1. That the affidavit
filed was not entitled in this court, and that the
Jjurat did not shew it was sworn before g commis-
sioner of this court. 2. That the copy of the by-
law was not duly certified, the words « A true
copy’”’ being insufficient, without some form of
certificate. 3. That it did not appear from the
affidavit that the applicant was a resident of the
¢ity of Kingston. He cited Hirons and the Myn;-
cipal Qouncil of Amherstburgh, 11 U.C. Q B, 458 ;
Babcoek and the Municipal Council of Bedford,
8U.C. C.p 527 Bogurt v. The Town Couneil
of Belleville, 6 U. C. C. P. 427 Lodgson ong the
Municipal Council of York and Pecl, 13 U, (.
Q. B. 268; Osburn v. Tatum, 1 B. & P. 271 ;
Fisher v. The Municipal Council of Vaughan, 10
U.C. Q. B. 492; Bukerv The Municipal Council
of Paris, 10 U. C. Q. B. 621.

Crooks, Q. C., supported the rule citing Lush’s
Practice, 875; Perse v, Browning, 1 M. & W.
362; Whkite v. Irving, 2 M. g W. 127; Frazer
and the Municipal Council of Stormony, 10 U. .
Q B. 286; Grierson and the Municipal Council of
Ontario, 9 U. C. Q. B. 623; Secarlett and the Cor-
poration of Fork, 14 U. C. C. P, 16},

MorrRisoN, J., delivered the judgment of t}e
Court. L. .
As to the preliminary objections, the cases of

o Frazer and the Municipal Council of Stormont (10

U. C. Q. B. 286), and Murphy v. Boulton (3U.c.
Q. B. 177), dispose of the first.

As to the second, ¥ is sworn that the printed
copy of the by-law filed was received from the
clerk of the corporation. Attached to it at the

end is the seal of the municipality, which is also
sworn to, and opposite to it is placed the signa-
ture of the city clerk, and his title of ctlice, with
the words, ““ A true copy.” We think it is sufi-
ciently verified, and, us said by Sir John Robin-
son in Fisherv. The Municipal Council of Vaughon,
10U. C. Q B.495; “If this were not g true copy
of the by-law, that could easily be shewn on the
other side.”

With respect to the thivd objection, it appears
to us that the statement in the affidavit that the
applicant is a resident of Kingston, coupled with
the previous statement that he is of the city of
Kingston, in the county of Froutenac, is quite
sufficient.

Then as to the main question, we ean have no
doubt that the corporation has exceeded the
powers given by the Municipal Institutions Act,
in passing the 48th section of this by-law. Ia Fen-
nell and the Corporation of Guelph, 24U.C Q B.
241, which waa not referred to in the argument,
this court quashed so much of a by-law ag re-
strained the sale of meat, fish, poultry, eggs, &c ,
within the town of Guelph, at any place but the
public market, without first having paid the
market fee thereon ; nnd also beeause it prohibit-
ed the sale of poultry, eggs, cheese, &e., within
tbe municipality at any other place but in the
market, no power being given to regulate the
place of sale of such articles.

The by-law now before us makes no distinction,
It subjects to a penalty any person whatever
selling or offering for sale to any other person
any produce, articles, commodities or things,
within the city limits, without having paid mar-
ket toll, or before first offering them for sale at
the proper market-place.

That part of sec. 294 of the Municipal Act
which relates to markets, and under the provi-
sions of which this corporation has assumed to
act, gives by the 8th sub-section power for pre-
venting or regulating the sale of certain specified
articies by retail in the public streets, and by the
10th sub-section power for regulating the place
and manner of selling and weighing other speci-
fied articles, and by the 9th sub-section for pre-
veuting or regulating the buying and selliné; of
articles or animals exposed for cale op marketed
in the open air,

The statute gives no authority for the passing
of & by-law of s0 wide and general a character
as the one now in question, or contaising such
conditions as it does.
statute are specific and limited, and the hy-law
sliould be restricted in its operation to the pur-
poses and articles mentioned in the different snb-
sections, and by doing so the very Proper ohject
the muuicipality had in view would have been
effected.

As itis, they have exceeded their powers, and
the by-law must be quashed with costs,

Rule absolute.
-

Recixa v. Esmonpr,

Vic, ¢. 19, s,

The priconer was convicted of unlawfully attempting to steal
the gools of one J. G. Tt appeared that he had gone out
with one A. to Cooksville, and examined J. G.’s store, with
a view of robbing it, and hat afterwards A. and three
others. having arranged the scheme with the prisoner,
started from Toronto, and made the attempt, but were
disturbed after one had gotinto the store through a panel

Atlempting to commit a fdzmy—gAid;;ny such atlempt—27-28

The provisions of the-
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taken out by them. Prisoner saw them off from Toronto,
but did not go himself.

Held, that as those actually engaged were guilty of the
attempt to steal, the prisoner, under 27-28 Vic. ch. 19, sec.

9, roperly convicted.
» s propery [M.T., 1866.]

CRIMINAL CAs®E RESERVED.

The prisoner was indicted, for that he, on, &e.,
at, &c., together with three other persons named,
did unlawfally attempt the money, goods and
chattels of one J. G., then in the store of the
said J. G., feloniously to steal, take, and carry
away.

At the trial at Toronto, before John Wilson, J.,
evidence was given by an accomplice that the
prisoner went with him to Coqksvtlle to see a
store: that the prisoner went in to buy some-
thing, to see how it could be got into; after he
came out he told witness there would be no trou-
ble in getting in, and that it would pay, that all
the tools required were & bit and a jemmy, and
told witness where they could be procured: that
they discussed the matter several times, and
arranged for a day to go from Toronto to Cooks-
ville, and the means of conveyance, &c : that the
witness and three companions started from To-
ronto in a buggy some days after; prisoner saw
them off, but did not accompany them. The
others went out, and at night made the attempt,
taking out a panel of the door; one got in and
took down the bars. It segmed the attack was
expected, and as witness was striking & light a
shot was fired from the inside, and they all ran
off, and were arrested next day in Toronto. The
gubject of robbing a store in Cooksville was dis-
cussed between them before this night.

Witnesses were called for the defence, who
admitted being coneerued in and having been
convicted of this attempt.

R. A. Harrison, for the prisoner, objected that
an indictment would not lie for counselling a
felony unless a felony was committed : that there
was no evidence to connect the prisoner with the
attempt; he was an accessory only, and was not
80 charged here; that the 27-28 Vie., ch. 19,
sec. 9, was not applicable.

. The prisoner was convicted, and the learned
Judge reserved the question whether the convic-
tion could be sustaiued.

J. H Cameron, Q C., for the Crown.
Robert A. Harrison for the prisoner.

Hagarty, J., delivered the judgment of the
court.

The act referred to at the trial and relied on
bg the Crown, 27-27 Vic., ch. 19, sec. 9, reads

us:

“ Whosover shall aid, abet, counsel or procure
the commission of any misdemeanor, whether
the same be a misdemeanor at common law, or

¥ virtue of any act, passed or to be passed,
shall be liable to be tried, indicted and punished
88 a principal offender.”

The evidence, believed as it was by the jury,
would, we think, warrant the charge that the
Prisoner ¢ aided, counselled, and procured,” the
doing of the act of attempting to steal the goods
of J.'G. in the store. Had the felony been com-
Pleted, sec. 2 of the same act would have render-
ed the prisoner, as an accessory before the fact,
liable to have been indicted as » principal felon

We have no doubt that there was evidence on
Which the jury could properly convict those

actually engaged in effecting the entrance into
the store with having donego with intent to steal;
and that such attempt, with such intent, is n mis-
de_meanor. The statute seems clear, that if the
prisoner was accessory before the fact he could
be ltndicted, as he has been, as if personally pre-
sent,

. No objection is taken to the sufficiency of the
indictment, as charging an attempt to commit &
felony.

Conviction affirmed.

ELECTION CASES.

(Reported by Hexry O’BRIEN. Esq., Barristerat-Law and
Reporter in Practice Court and Chambers.)

Tae Queen Ex BEL. Mack vs. Manniva.

Municipal Act of 1807, sec 73— Disqualification—Lessee of
Corporation— Defendant having claim against Corporation
assigned before election.

Section 73 of 29, 30 Vic., cap. 61, came into force on the 1st
January, 1867.

“Ditqualification” is not included in this act in “ Qualifi-
cation.”

here a lease, which ipi-
Wnally made to & thclrdw;:rs{)otf !?:?lg &':egif;’tm sl)ﬂ;’é;é'

ficial lessee, and afterwards, during the term, it was

surrendered, and a new lease made directly to the benefi-
fielal lessee for the remainder of the term, which was for

Jess than twenty-one years, it was helo that, looking at

the real nature of the transactiom, the lessee was not

disqualified from being a member of the Corporation.

A claim vy the defendant against the Corporation, bond fide
assigned to a third party, before the election, does not
disqualify.

[Com. Law Chambers, March 16, 1867 ]

J. A. Boyd obtained a writ in the nature of a
guo warranto on the 1st February last, on the rela-
tion of William Mack, calling upon the defendant,
Alexander Manning, to shew by what authority
he claimed to exercise and enjoy the office of
slderman of the ward of St. Lawrence, in the city
of Toronto; the relator complaining that the de-
fendant was disqualified to be elected at the elec-
tion held in January last.

The grounds alleged against Mr. Manning
were: lst. That at the time of the said election
he was a lessee of the Corporation of the city of
Torento for a term of 17 years, and for another
term of 21 years, in certain leases of premises
belonging to the said city. 2. That said Man-
ping, at such time, had & claim against such Cor-
poration for services rendered by him as arbitra-
tor or valuator in their behalf.

It appeared from the affidavits filed, that the
defendant was lessee of certain premises in the
city of Toronto, of property belonging to the city,
under a lease dated 26th January, 1864, made
by the Corporation to the defendant for a term
of 2} years, at a rental of $216 17, payable half

~yearly.

It further appeared, that the defendant was
also lessee of certain other property of the city,
under a lease dated the 2ud April, 1861, made
by the Corporation to the defendant. This lense
was for a term of 17 years, from the lst of
Oct.ober then last past (1860). This latter lease
recited that by an indenture of lease, bearing
date the 80th of January, 1857, the Corporation
leased unto Ezekiel F. Whittemore, then deceased,
the premises for the term of 21 years, at a rental
of £75; that although the lease was made to
Whittemore, the defendant was tbe beneficial

lessee, and took posscasion of the premises, and
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retained possession from the execution of the
lease to Whittemore, and was then in Possession,
and that the defendant paid the rents and taxes,
and expended very large sums in the erection and
completion of several brick buildings thereon,
That in the month of December, 1858, he, Whit-
temore, gave notice to the Corporation that the
defendant, Manning, was the real and beneficial
owner of the premises, and that he, Whittemore,
held the lease from the first, for and on acooupt
of the defendant, and that he was desirous of
assigning the lease to defendant, and thag he,
Whittemore, instructed the solicitor for the city
to prepare an assignment of the leage to the de-
fendant; that the assignment was endorsed on
the lease and ready for execution, but that Whit-
tomore suddenly died without executing it, It
further recited, that the defendant requesteq the
city to execute to him a new lease of the Premises,
a8 the beneficial owner thereof, which the Corpo-
ration were willing to do, provided they did not
incur any liability to the defendant ag against
the estate of Whittemore, ang that defendant

in consequence of their executing the lease to
defendant. The lease, as already stated, was for
17 years, from the 18t October, 1860, being the
unexpired term of the 9] years granted by the
recited lease to Whittemore ; it contained the
8ame covenants for renewals for further terms of

1 years, and the other usual covenants in leases
of that nature,

It further appeared from the affidavit of Mr.
Gamble, the solicitor of the city at the time these
leases were made, that Whittemore was merel
& trustee for Manning. and he corroborated the
recitals mentioned in the second lease, that after
the death of Whittemore, he drew the lease for
17 years, whick he stated was only intendeq to
confirm to Maoning the term of 21 years, ang
rights of renewals,

Mr. Manning swore that the lease to Whitte-
more was made to Whittemore for his, the defen-
dant’s benefit, and that he was, from the first,
the beneficial lessee for the term of 9| Years,
and that the lease to himself Wwas made under
the circumstances therein recited.

Robt. A. Harrison shewed cause,

The relator is not qualified as such. He quali-
€S on an Orange hall, of which he is merely
re-taker and pot a tenant, having such inte.-
rest as woulg entitle him to vote, and the locus
standi of the relator may be questioned in quo
warranto Proceedingg ; Regina ex rel. Shaw v. Me-

Kenzie, 20, C, Cham. Rep. 44; Con, i
U. C, ch. 54, ss. 75, 76, © 86, 44; Con. Stat

As to the first objection,
years is in substange and effe
years, and therefore Within the
tion of the m;t.

Under the late act the Corporation
disqualified, but under the el;t of lastl::::ie:n':;ri:
disqualification, 8o far ag relates to lepgeg for
21 years and upwards, is removed,

Sec. 73 is in force, ¢ Qualification” and ¢ Pig.
qualification’® are under 8eparate and distinet
heads, and the clause of the gct Postponing ¢he
Muse as to qualification does Bot affect thet gg
to disqualification.

As to the third objectian, Manning before the
election assigned the smount due to him from

The lease for 17
ct & lease for 21
spirit and inten-

the Corporation, and the Corporation accepted
it, he had not therefore any interest in the
amount, and this objection must fail.

1f the construction of the statute be doubtful,
the sitting member shoylq not be unseated :
Regina ex rel. Chambers v. Allison, 1 U. C. L. J.
N. 8. 244; Regina ex rel, Ford v, Cottingham,
15, 214.

J A. Boyd, for the relator.,

Sec. 73 of the Municipal Act of last session
will not come into force until the 1st day of
September, 1867. That clause is headed, ¢ Dis-
qualification,” and enacts, that certain persons
holding certain official positions, &e., and that
Do person having by himself or his partoer an
interest in any contract, with or on behalf of the
Corporation, shall be qualified to be a member
of the Couneil of any Municipal Corporation ;
 Provided always, that no person shall be held 1
be disqualified, &c., by having a lease of 21 years
or upwards, of any property from the Corporation,
but any such legse holder shall not vote in the
Corporation on any question affecting any lease
Jrom the Corporation »

This latter proviso is not found in the 73 sec.
of the Municipal Act, 22 Vie., cap. 54, and befure
the passing of the act of last session, the defen-
dant would no doubt have been disqualified, and
if sec. 73 was not in force since the 1st of Jangy-
ary last, he was ineligible as a candidate at the
last election.

** Disqualification” is included 1 ¢ qualifica-~
tion,” and sec. 73 does not therefore, by sec. 427,
come intq force till next September.

If that section is ig force, it only applies to
leases for 21 years ang upwards, and the lease
for 17 years is not within the proviso, and that
being the case, the defendant is within the dis-
qualifying portion of the clause,

Mogr1sow, J.—The first point to be determineg
i, whether the 73rd section of the act of 1866
is in force, and I am of opinion it is. The
427th section of that act (a8 amended by ch.
52 of the same session) enaets, ¢ That this ace
shall take effect on the 1st of January, 1867,
save and exeept so much thereof ag relates
to the nominating of candidates fop municipak
offices, and the passing of by-laws for dividing
a8 municipality, OF any ward thereof into electo-
ral divisions, and appointing returning officers
therefor, which ghal} come into effect ou the first
dayof November next ; and also, so much thereofas
relates to the qualification of electors and cundidates
shall not take efiect iy the first day of September,
1867. Sections 70,71 & 72 are headed Qualifica-
tion of Mayors ang Aldermen,” &c. Section 78,
the one in question, is headed, ¢ Disqualifica-
tion.” ¥ can well understang upon an examinntion
of the old and new municipal acts why the coming
into force of the %0, 71 & 79 secs. was postponed
until the 1st September next, as it appears that
in many cases the qualification of candidates are
changed, partly arising from the new system of
rating, established by the new assessment act of
last session, to the provisions of which act the
new municipal act conforms, and that consequent-

they could not properly apply to the last elec-
tions, were the whole of the act to take effecy
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on the 1st of January, saw that it was neces-
sary for the working of the new act, that the
Provisions relating to the qualification of can-
didates should not take effect until rolls were
made up under the new mode of rating intro-
duced by the acts of last session. But I see no
like reason for postponing the operation of the
73rd section. On the other hand, if the Legisla-
ture deemed it righ. that the disability arising
from the previous state of the law should be
removed, were the words of the section not clear
one way or the other, I would lean in favour of
8 liberal construction; but in my judgment the
words of section 427 leave little doubt as to the
intention and object of the Legisiature, it being
limited in precise words to so much as relates to
the qualification of candidates. We find sections
8pecially headed ¢ Qualifications of Candidates,”
to which it does apply, but section 73 is headed,
‘* Disqualification.” Interpreting the section lite-
rally, it cannot apply to it, and I think I am war-
ranted in assuming that it was not the intention
of the Legislature that it should. Such being
Iy judgment on this point, the next question to
be determined is, whether the lease for 17 years
is within the spirit and meaning of the 73rd sec-
tion, and I think on this point the defendant is
also entitled to my judgment. In considering
this matter, I have to look to the object and pur-
Poses of the Legislature in adding the proviso

. 10 section 73, which refers to leases for 21 years

and upwards. I think I may assume that the
Legislature had in view the fact, that leases for

- terms of 21 years, similar to the one before me,

were granted by corporations like the city of
Toronto, and that it was expedient to render the
hulders of such leases eligible as candidates for
the offices of aldermen, &c., no doubt thinking
that the policy of the law, which excludes con-
tractors from corporations, did not apply to per-
8ons who like this defendant were 8o much inte-
Tested in the good government and welfare of the
Mupicipality. It is quite clear from the facts
efore me, that the premises in question were
Originally leased for a term of 21 years to Whit-
lemore ; that that gentleman took and held the
ease as a trustee for the defendant ; that before
!r. Whittemore died he was desirous of relieving
'mself of the trusteeship by assigning the lease
to the defendant, his cestui que trust, and that he
took steps towards that end, but unfortunately
¢fore completion, he, Whittemore, died; that
Under these circumstances, the defendant applied
Or and obtained the lease for 17 years in his own
Dame, being the then unexpired term of the 21
Years granted to his trustee, with similar cove-
Dauty and conditions as those contained in the
Driginal lease, and as Mr. Gamble states, the
ase for 17 years was intended to be a confirma-
8% recited on the face of the lease. Under such
I"cumstances, it would be hard to say that this
®fendant was not, in relation to the matter in
Queston, in reality a lessee of a term for 21 years,
20d a5 gych entitled to be person within the
Weaning of the proviso in that behalf mentioned

10 section 73,

n With respect to the second ground of complaint

8mely, that the defendant had s olaim for $30
A¢ningt the Corporation for services rendered to the
ity as an arbitrator, it appears from the affidavit
of Mr. Boyd, that by a request of the standing

-

10 of the lease for 21 years; all these facts are .

committee on finance. &c, of the Corporation,
‘the committee recommended payment of Mr.
Alexander Manning’s (the defendant) account of
thirty dollars for services as arbitrator, in deter-
mining the value of St. Andrew’s market build-
ings, destroyed by fire in 1860.” This report is
dated December 14, 1866; und he states that he
wasinformed by the chamberlain that the amount
therein stated had not heen paid; he further
say8, that on the day of the date of his affidavit
he 8aw an order (with whom or where is not
stated), signed by the defendant, dated the 5th
of January last, as follows:—¢ The Corporation
of the city of Toronto will pay to Mr. John Wil-
80D, the amount allowed me by finance committee,
for valuation of St. Andrew’s market, destroyed
by fire.” My, Manning swears that he performed
the services mentioned in the report of the finance
committee, and that be omitted to collect the
amount; that on the 6th of January last (the
elect_lon being held on the 7th), he assigned
all his interest in the $30, by the order in writing
mentioned in Mr. Boyd’s afidavit, which order’
he states was accepted by the city chamberlain,
and that he, Manning, ceased on the Hth day of
January to have any interest in the sum of
money referred to, and that he bad no interest
whatever in it at the time of his eleetion ; it was
not suggested that the assignment or order for
the money was not made in good faith. The
defendant’s object may have been to divest him-
self of all interest (as he swears he did), for the
purpose of avoiding any doubt as to his eligibility
a3 8 candidate, and enabling himself to be elected
to the office of alderman. If bond Jide done, upon
the principle acted upon in Reg. ez rel. Crozier v,
Taylor, 6 U. C. L. J. 60, although done on the
eve of the election, I think there would be no
valid objection to his doing so; it would indeed
be hard were it otherwise. The object and spirit
of the law was to prevent persons being elected
members of a corporation who had any intevest
in & contract with the municipality, becausa it
might possibly influence their conduct in the
council. Qn the whole, my judgment is in favmfr
of the defendant, as I am of opinion no case is
made out for unseating him, and the applieation
must be discharged with costs. .
Judgment for defendant with costs,

THE QuesN Ex rxL. PIDDINGTON v. RippELy.
ssqualification o didate—Conlract with Coporation—

Di i{,u—-(}ral ezamination. por

Where & member of the Corporation, betng a baker, supplied
bread to fulfil & gaol contract held by another perslt))g in

his own name and for his own benefit, the member of th
Corporation was held not to be dlsqua’liﬂ:d. ember of the

As the case presented very strong pressmptions against
dffe!l;d!nt in the absence of explanation, c‘::sts wero not
von.
o,{] examination of parties refuged.

[Cora. Law Chambers, March 16, 1867.]

A summons in the nature of g quo warranto
was issued on the 18(h February last, on the
relation of Alfred Piddington, calling upon the
defendant Riddell to shew by what authority he
olsimed to use, exercise or enjoy the office of
alderman for St. John's Ward in the City of
Toronto, the relator complaining that the defen-
dant was disqualified to be elected at the election
held in January last. .

The ground alleged against Mr. Riddell was
that at the time of the said election he had by
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himgelf, and by his servants and agent, & part-
ner, one Charles E. Cliukinbroomer, an interest
in a contract with the Corporation of the City of
Toronto, and with the Gaol Committee appointed
by the Council of said Corporation, which was
then existing and unsettled.

In support of the application the affidavit of one
Samuel Reeves was filed, who swore that he had
been in the employment of the defendant as foye-
nian in bis bake-honse from August, 1864, uptil
some time in March, 1866 ; that Clinkinbroomer
above referred to was also in defendants employ-
ment as an outside man, attending to the driving
of the bread cart, and not asabaker; and also that
he kept the defendant’s books, receiving the same
wuges as he, Cliukinbroomer, told him that de-
fendant paid his bakers; that when he, Reeves,
weut into defendant’s employment, the defendant
theu supplied the City Gaol with bread in his
own name ; that before the time when defendant
became a member of the City Council in the year
1866, he heard defendant say, in the. beginning
of 1865, that he would have to get the gaol con-
tract in another name, or else he would not be
able to run for the Council, or words to that
effect; and that he heard him shortly after-
wards say that Clinkinbroomer had got the con-
tract for the supply of bread for the gaol; and
that he understood from the defendant, as well
as Clinkinbroomer, that the latter tendered for
the supply of bread for the gaol from March,
1865, to March, 1866, and that before he left
defendant’s employment he also heard from both
of them that Clinkinbroomer tendered for and
obtained the contract for the supply of bread to
the new City Gaol from March, 1866, to the
month of March of this year. Reeves also
swears that it was well understood among all
defendant’s workmen that these contracts for
supply of bread to the City Gaol were in reality
the defendant’s contracts, and that during the
whole period Reeves was in defendant’s employ-
ment Clinkinbroomer was regarded as a fellow
workman ; that all the bread made during that
time, and which was sent to the gaol, was baked
and made in the same manner, and by the same
workmen, as bread which was sent to defendant’s
customers, and the bread for the gaol was drawn
to the gaol by defendant’s horses and bread
carts, and sometimes driven by Clinkinbroomer
and at other times by other drivers; that no
difference or change took place in the manage-
ment of defendant’s business after the contracts
were made in Clinkinbroomer’s name, he, defen-
dant, being sole proprietor thereof.

There was also an afidavit of Mr. Boyd filed,
verifying an advertisement for tenders issued by
the Board of Gaol Inspectors asking for tenders

for, among other things, « bread per loaf,” dated
27th Februa'ry,' 1866; algo cogy of a tender
signed by Clinkinbroomer, gg follows:

Toronto, March 15, 1866.
To the Board of Gaol Inspectors,

I hereby tender to supply the Toronto Gaol
with the best wheaten bread at 9% cents per 4 Ib.
loaf, in such shapes and forms, and at such times
a8 the Governor of the Gaol may require,

(Signed)
My sureties: ‘
James SpeNcE,
ALLEN BRyYawn.

C. E. CLINRINBROONETR:.

S

The Board of Jail Inspectors consisted of al-
dermen and councillors of the City Council.
The affidavit of one White was also fifed, stating
that he was well acquainted with defendant and
Clinkinbroomer; that Riddell carried on the
business of a baker in the premises in which he
lives, and has done so for some time ; that Clink-
inbroomer has been in his employment for two

-years; that when he went to defendant’s he had

no means of his own; that his name has not
appeared as owner of'the’ business; and that he
verily believes that Clinkinbroomer has no means
of livelihood except from his occupation in de-
fendant’s business, and that the bread that goes
to the gaol is delivered from the defendant’s
carts.

Robt. A. Harrison, for the defendant, filed
the affidavit of Clinkinbroomer, in which he
stated that he had read the affidavits of Boyd,
Piddington, Reeves, and White; that the de-
fendant had no interest, and never had sany,
in his contract in the affidavits mentioned ;
that he tendered for the supply of bread re-
ferred to solely on his own account, and for
his own benefit, and that since his tender was
accepted he had received and still receives
all profits from the contract for his own use and
benefit; and that he alone would sustain the loss,
if any, on such contract ; that from time to time
he buys bread from the defendant as he would
from any other baker; and that when he buys
in large quantities for the purposes of the gaol,
defendant delivers it free of charge for couvey-
ance ; and he swears further that he never at
any time made any statement to Reeves or to
any other person at variance with his affidavit,

The affidavit of the defendant stated that he,
defendant, had read the affidavits filed on the
application, and that he had no partner in busi-
ness; that he had no interest, and never had
any, either by himself or partner, in the contract
of Clinkinbroomer in the affidavit mentioned ;
that Clinkinbroomer tendered for the supply of
bread solely on his own account and for his own
benefit ; that the latter received all the profits and
will sustain any loss that may take place; that
be supplied bread to Clinkinbroomer as he would
to any other customer, and delivers it free of
charge for conveyance; and he further stated
that Clinkinbroomer had never been paid by him
any wages whatever as mentioned in the affida-
vit; and that he had never at any time made any
statement to Reeves or other person at variance,
with his affidavit.

He also filed affidavits of five persons in
the employment of the defendant for the year
1865, four of them bakers and one a driver,
and they all severally swore that they always
understood that the defendant had no interest in
tbe contract of Clinkinbroomer for the supply of
bread to the gaol, and never knew at any time
either the detfendant or Clinkinbroomer to makeo
any statement to the contrary; and that they
knew that the defendant sold bread to Clinkiu-
broomer as he would to any other customer, nud
when in large quantities delivered the same free
of charge for carriage.

Mr. Harrison contended that the cnse must be
within lar guage as well as mischief of Stutute
(Barber v. Waite, 1 A. & B. 514); and that the
word interest used in the Statute means nglll
interest, not merely a sub-contract. Reg. ex rel.
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Bugg v. Smith, 1 U, C. L.J.,, N. 8. 129. He
distinguished this Aect from 8 Geo. IV., ch.
126, 5. 125, and cited Towsey v. White, 56 B. & C.
125, and Barber v, Waite, ante.

J. A. Boyd, contra.

Morrison, J.—Upon a careful examination of
the affidavits filed on both sides, I am of opinion
that all the material facts and circumstances
relied upon by the relator as raising the pre-
Sumption that the defendant used the name of

linkinbroomer as a cloak or contrivance to
conceal the fact that be, the defendant, was the
real contractor, or that he was a partner with
Clinkinbroomer for providing the gaol with bread,
are substantizlly met by the affidavits filed on
the part of the defendant. The circumstances
upon which the relator’s case rest, standing
alone, are exceedingly strong against the defen-
daut, and, unexplained or unaccounted for, are
well calcuiated to give rise to the gravest sus-
Picions. I refer more particularly to the fact,
that previous to the defendant becoming a mem-
ber of the City Council, he bad the contract for
Supplying the gaol; that after being elected 8
Wember of the corporation, when tenders for the
Contract in question were again advertised for,
Clinkinbroomer, who at the time was in his
employment as stated, tendered and obtained the
Contract, and that the defendant supplied Clin-
kinbroomer with bread from his bakery to carry
out his contract, and the vehicles of the defend-
ant were used for the carriage of the bread to the
gaol, However, all these very suspicious cir-
cumstances are, as I say, met and accounted for
by the positive affidavits of the defendant and
Cliukinbroomer. Desides, the allegation that it
wag understood by the defendant’s workmen that
the defendant was in truth the contractor, is
denied on oath by five of the workmen employeil
during the period of the contract, Wha nssert
they understood the contrary. nnd they further
8ay the defendant sold the bread to Clinkin-

Toomer as he did to any other customer. The
acts sworn to by Clinkinbroomer and defendant
are peculiarly within their own knowledge, and
ot resting on conjecture or surmises, as do the
Waterial points in the affidavits upon which
the application is founded. 1 mny also remark
that the defendant is not shewn to have inter-
fereq directly with the matter relating to the
tontract, or that any of the moneys paid under
1t passed into his hands.

It would have been mnch better if the defend-
at, considering that he was a member of the
Sorporation, had no such business connection
With Lis former hired man. On the argument I
Wag pressed by counsel for the relator to order

Urther proceedings with a view to the oral
®Xamination of the parties, and the production
Of their hooks for the purpose of impeaching the
d¢ts sworn to by Clinkinbroomer aud the defen-
ant. 1 could only be warranted in doing so
Ypon the ground that I considered the facts
SWorn to, to be untrue. I see no reason for my
oking go. Their statements, although open
t° ob-ervation, are not inconsistent with the
0"“th of the material facts alleged on the part

the relator: they only explain and account
°F the suspicious circumstances alluded to. On
€ whole case I must give judgment in favor of

¢ defendant. With respect to costs, as the
‘ase preseuted & very strong presumption against

the defendant in the absence of explanation, and
a8 I have no reason to doubt that the relator
acted in good faith in making this application,
neither party will have costs.

CHANCERY.

(Reported by Auex. GRANT, Keq., Reporter lo the Court.)

CHRISTIE V. JOHNSTON.

Sale for tazes— Assessment of several lots in badk,

‘Where three separate and distinct lots were rated in bulk
Ly the assessor, and were sold for arrears of taxes, the
8ale Was not set aside; and the purchaser, bhaving stated
at the sale that his object in buying was to secure the
property for the person entitled, and afterwards claimed
to hold' the lands for his own benefit, be was ordered to
pay the costs of the suit.

Where assessors or «flicers of municipaliti-s omit to fullow
the plain directions in Acts of Parliamert, nnd any loss
thereby arises to the municipality, it wonld seemn that the
party causine such loss would be answerable therefor to

the municipality. [Chan. Rep. 1866.]
an. Rep. *

This was a suit by the trustees of the estate of
the late Wm. McKinlay, seeking to ret aside a
gale of certain lots in the town of Goderich,
which had been sold for taxes in the month of
November, 1861.

It appeared that the plaintiffs were interested
as mortgagees of the premises; the defendant,
Haldane, being entitled to the equity of redemp-
tion, but he disclaimed all interest therein by his
answer.

The cause came on for the examination of wit-
nesses and hearing, at the sittings of the court,
held in Goderich, in October, 1866,

The principal facts established in evidence ap-

ear in the judgment.

Blake, Q C., for the plaintiffs.

Toms for defendants.

VanKovguser, C.—In this case the sale for
taxes i3 jmpeuached for illegality on several
grounds. The first is, that the three town lots
gold Were well known as separate lots in the
town of Goderich by their respective numbers of
291, 340, and 841 and yet that they were as-
sessed in bulk for one common use,

2 That the Treasurer assumed to correct this
mode of assessment by subdividing the sum
among the three lotg, and had no power o to do.

8. That the lands were described in the Trea-
gurer’s warrantas * patented.” when the statute
require him to state whether they were granted
in fee or on lease; and that the word ¢ patent”
is as applicable to a lease from the Crown which

asses under the great seal, as to a grant in fee,
and Hill v. Ilﬂll, 2U.C Appeal Rep., ig relied

on.

I think the sale bad on the first ground. These
lots were well known to the assessors and collec-
tors as separate lots, though they were all adja-
cent, and at times but not always, and not during
the wh.ole period in which the arrears of taxes
for which they were sold accrued, occupied a8
one premise. They were entered in the town
and county books as separate lots, One, 291,
was much more valuable than the others, as on 1t
were erected a house and out-houses. The other
lots Were occupied sometimes as a garden. The
owner might ba willing to redeem one or other
of the lots, but not the three. For the taxes in

one year, the land was assessed in the name of
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the occupant; for the other foar years as non-
resident lands. Section 19 of the Consolidated
Statutes of Upper Canada, chapter 55, provides
that in column three of the roll the assessor ghall
insert the number of the lot, house, &¢, and in
column five the rental of each separate parcel ;
and in column six, the yearly value when rental
not assessed. Section 31 provides as to lands of
non-residents, that if the 238e880rs can obtain
¢ correct information of the sub-divisions they
shall put down on the roll, and in a first column
all the unoccupied lots, by their numbers and
names alone, &e., and in the second column, and
opposite each lot, the quantity of land therein
liable to taxation, and in a third column, *and
opposite to the quantity, the value of such quan-
tity.” Now, the assessors, while they set down
the numbers of the lots, thus shewing clearly
that they knew them, did not observe any of the
other directions of the statute, The treagurer
endeavoured to correct the blunders of the asges-
sors by acting upon and applying section 113 of
the statute, and subdividing the taxes among the
lots. It appears to me that this section of the
statute does not apply to the case of town lots
well known by, and returned to the treasurer by
their number and local description; the assess-
ment was therefore invalid, and the sale conse-
quently illegal. It is not necessary to consider
the other legal objections, It ig most provoking
that the officers charged with the execution of
the law in these cases, will not observe the plain
directions of the Statute, but pursue, at least, &
most careless practice, by which they may on
some occasion suffer. It will be well for them to
consider whether they may not be liable for any
loss which the municipality may sustain in con-
sequence of their blunders 3 Or at all events,
whether they may not lose all Compensatioy for
their services, as well as any expenses they may
have incurred.

Another branch of the cage ig that the defend-
ant Johnson purchased the property in for the
mortgagor or the mortgagee, or the person hound
to pay the taxes, I think this part of the case
established, and that if the sale were valid, I
should be compelled to treat Johnson a8 having
by his conduct at the sale placed bimself iy the
Position of a trustee for such peron. Itis, I think,
Plain that he intended to save the Pproperty for
the owner; or spoke or acted in such 3 Way as to
lead the audience at the sale, and the officers
conducting it, to understand that such wag his
lotention. " The sherifi’s deed must be got rid of
a8 it is on Tegistry and creates a difficalty in the
title. Johnson mpgt therefore release all interest

urpose  Johnson to py s e d
glsopthe costs of Hald‘;ni I:,]::,ngg;a?;is’ "11'?1(:
plaintiffs offer to pay the taxes paid by Johnson
a?d the‘mteéest., J‘;)hz{?{,n mz’ desire an account
of repairs, &c., and will in ¢
with ‘t’he rents and profits, 8t a0 bo charged

As to the 3rd ground of objection, hig lordship
referred to his views enunciated in Brooke v.
sCampbell, ante page 526,

QUARTER SESSIONS CASE.

In the Court of General Quarter Sessions of the Peace,
County of Oxford.

BIRD, APPELLANT v. Brian,

RESPONDENT.

Conviction under .8 Vic., Cap, 22— Application to amend
conviction under 20 and 30 Vic., Cap. 50.

A conviction under 28 Vic., Cap. 22, for selling liquor with-
out & license, omitted to state that defendant had veen
convicted of selling “ by retajl.” Held, on appeal to
Quarter Sessions, that the offence was not sufficiently
stated in the conviction, which was accordingly quashed,
Held, also, that the proper time for applying to amend the
convictio 1 under 29 and 30 Vic , Cap., 50, was at the trial,
and that it could not afterwards be amended under the
provigions of that act.

[Woodstock, December, 1866.]

This was an appeal from the conviction of s
Justice, tried at the last sittings of this Court.
The conviction, it was alleged and admitted, was
framed under the act, 28 Vic. Cap. 22, entitled,

An Act for the punishment of persous selling
liquor without a license,” and for other purposes
therein mentioned. The conviction was in these
words:

‘““For that the said Robert Bird, on the
eighteenth day of May last past, at the Town of
Woodstock, in the County of Oxford, did, with-
out license duly issued by competent authority,
sell beer to one Daniel Appleton, to be drunk in
the shop of him, the said Robert Bird, situate in
the Town of Woodstock, aforesaid, against the
form of the Statute made and provided.”

At the request of the Respondent’s Counsel, a
jury was empannelled to try the matter on which
this conviction was founded.

Beard, for the appellant, at the trial took the
following objections to the conviction : —

1st. That the conviction does not charge the
selling of liquor by retail,

2ad. Tbat the adjudication is bad.

3rd. That he is not stated to be convicted on
the oath of any credible witness.

The court reserved Jjadgment on thege objec-
tions, and left the case to the jury upon the evi-

dence. A verdict was returned affirming the con-
viction,

McQueey, Co. J.—I was under the impression
at the time of the trial, an impression since con-
firmed by a consideration of the point, that the
first objection is entitled to prevail.

The offence intended to be charged is not
sufficiently described in this conviction.— Wilson
V. Grabiel, 5 U, (. Q. B. 227.

_It is 8 well established rule of law thatevery.

thing necessary to show that an offence has been
committed, must be stated in the conviction.—
Paley on Con. 141.

It is no offence to sell beer by wholesale to be
drunk in a shop, the Act in question only mak-
ing it an offence * to sell by retail any such
liquors in any shop, store, or place other than
an inn, alehouse, beerhouse, or other house or
place of public entertainment.”

If the charge intended to be maje was for sel-
ling beer by retail to be drunk in g shop, and
the conviction had contained such a statement of
the offence, then we think without doubt there
was abundant evidence to support a conviction,
had it been thus framed and the finding of the
jury sustaining it.

It has been suggested that the conviction may
now be amended under the authority of an act
of last session, 29, 30 Vic., Cap. 50—a law not

L ey —m mm m e e e e
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Enown to have been in force at the time of the
trial; but we are of opinion, there having been
Do application to the Court to amend at the trial,
that it is now too late to amend—the first section
of the act cited only, authorizing the amendment
of convictions by the Court and at the court at
Which the trial takes place. Rex v. Beltan, 11
Ad. & EN.

The conviction therefore being bad in sub-
Stance, and incurable according to our view of
the law upon the ohjections rnised, must be
quashed.”

Quashed, with costs to be
respondent.

—

paid by the

ENGLISH REPORTS.

TipsweLL v. WHITWORTH.

Lease—Covenant by lessee to pay * tazes, rates, assessments
and impositions,” payable in respect of the demised pre-
mMises— Manchester Improvement Act, 1851 (14 €15 Vic. ¢,
exix.)

The plaintiff demised to the defondant premises at the clear
yearly rent of £90; the defendant covenanted to pay the
Tent, and also to * pay and discharge all taxes, rates, assess
Ments, and impositions whatsoever (except property or
income tax) which, during the term, should become pay-
able in respect of the demised premises.

e Corporation of Manchester, acting under the Manchester
Improvement Act, 1851, callad upon the plaintiff to sewer,
etc,, the street in which the demised promises were situ-
ated, and, upon his failing to do so, they caused the work
%o be done. and charged him, under section 17, with the
eXpense 80 incurred.

The plaintiffth sued the defendant apon his covenant
to recover the expense o incurre !, and obtained averdict.
On a rule nisi to set aside this verdict.

Held, that the expense of these improvements, was, by the
Act of Parliament, thrown upon the ownoer, and;that the
words of the covenant were not sufficiently wide to relisve
him from liability.

C.P., Jan 22,

. The declaration was upon & covenant contained
In o Jease of premises let by the plaintiff to the
efendant, under which the defendant was bound
t? pay all *“ taxes, rates, assessmeunts, and impo-
Sitions” in respect of the demised premises.

The cause was tried before Martin, B., at the
lagy summer assizes at Manchester, when it ap-
Peared that the plaintiff was the owner of a
Ouge and some premises in Manchester, which
he leg to the defendant under s lease, dated July
» 1863, for seven years from the 29th Septem-
ber, 1863. ¢« Yielding and paying therefore
Uatg» 4he plaintiff, *his heirs or assigns, on the
Hth September next, in respect of the use and
Ceupation of the said premises up to that time,
the ¢lopy yearly rent or sum of £11 5s., and
®nceforth yearly, during the said term of seven
Years, the clear rent of £90 by equsl quarterly
Yments on [the usual quarter days].”

The lease also contained a covenant by the de-
*Odang « that [the defendant] his executors and
“inistrators or assigns will from time to time
8t all times during the said term, duly pay
ine 82id rent hereby reserved at the times and
dig ® manner aforesaid, and also will pay end
bo Charge all taxes, rates, assessements, and im-
Sitions whatsoever (exoept property or income
'0 respect of the said rent) which, from and
M'dr the 24th day of June last, and during the
N 14 term, shall become payable in respcot of the
8l demised premises.
& 1.2 Manchester General Improvement Act (14
ic. c. oxix) was passed ¢ for paving, light-

L

ing. cleansing and otherwise improving the
several townships and places in the borough of

Manchester, it providel (inter alia) by sec-
tions—

15 «“That if any street or part of a street
(not being a highway repsirable by the inhabit-
ants at large) which now is, or shall at any time
hereafter be, formed nr set out within the borough
shall not be sufficiently sewered and drained,
levelled and flagged and paved, to the satisfaction
of the council, it shall be lawful for the couneil
at any time, and from time to time, after the
passing of this Act, by any writing under the
hand of the town clerk, to order that any such
street, or part thereof, shall be freed from ob.
struction, and sewered and drained. levelled,
flagged, and paved, or otherwise completed, in
such manner and in such time as the councit may
order and direct, and thercupon the respective
owners of the houses and ground lying nlongside
or ad,]oining to the said, street notwithstanding
any Parts of such street include, pass over, lie
opposite to, or ve adjacent to any cross or other
gtreet, or any part thereof, shall within such time
and in such mauner as shall be expressed in such
order, at their respective charges and expenses,
remove all obstructions, and well and sufficiently
sewer and drain, level, flag, and pave, or other-
wise complete such streets respectively.”

17. “That if any such owner shall neglect or
omit to remove the obstructions, and sewer., drain,
level, flag, and pave, or otherwise complete such
street, orany part of any such street, within such
time and in such manner as expressed in the said
order, it shall then be lawfal for the council to
remove all obstructions, and to sewer, drain,
level, flag, and pave, or otherwise to complete,
ag they shall think fit, the said street, or such
part thereof as shall not have been done pursu-
ant t0 the said order, and to charge such respec-
tive OWaers with their several proportionate parts
of the charges and expenses thereof. or which are
incidental thereto, according to the extent of
their respective houses and grounds lying along-
side or adjoining to the said street, such share
and proportion to be ascertained and settled by
or under the direction of the said council ; and
all charges and expenses which the council shall
thereby sastain, incur, or pay. and thall 50 charge
upon 8uch owners respectively, shall, on demand,
be forthwith paid and refunded to the council by
such OWners respectively, and together with in.
terest from and after the expiration of three
calendar months from the date when the comple-
tion of the street shall, a8 hereinafter provided,
be certified by the council, shall be recoverable
by action of debt in any court of competent juris-
diotion.”

18. * That by way of additional remedy itshall
be lawful for the council, whether any such de-
1and 8ball have been made upon such owner or
not, to require the payment of all or any part of
such oharge and expenses from the person who
shall then, or at any time thereafter, occupy any
such houses or ground, and in default of pay-
ment thereof by such occupier, on demand by the
council, the same mny be levied by distress, and
any Justice may igsue his warrant accordingly,
and the owner shall allow every such ocoupier to
deduct all such sums of money which he shall so
P8y OF Which shall be leviad by distress out of
the rent from time to time becoming due in re-
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spect of the said houses or ground, as if the same
had been actually paid to such owners as part of
such rent.””

19. ¢ That in no case, except as hereinafter
mentioned, shall any occupier be liable to pay
more money in respect of such charges and ex-
penses as aforesaid than the amount of rent due
from him at the time of the demand made upon
him for such charges and expenses, in cage he
shall pay the same or any part thereof, on de-
wand, or at the time of the issuing of the warrant
of distress, or the levying thereof in ecase such
charges and expenses, or any part thereof, shall
be levied by distress, &c.”

Certain improvements were undertaken gnder
the powers of this Act in the sewerage, etc., of
the street in which the house let by the plaintiff
to the defendant was situated, and the plaintiff
baving failed to perfom the required work under
section 15, the work was done under the crders
of the council, and the expense charged upon the
plaintiff under section 17.

The plaintiff brought this action against the de-
fendant in order to recover under the covenant
indthe lease above set out the expenses so incur-
red.

At the trial a verdict was found for the plain-
tiff with leavereserved. A rule was suhsequently
obtained to show cause why the verdict should
not be set aside and a verdict entered fur the de-
fendant or a nonsuit, on the ground that there
was no breach of the covenant declared on.

Quinn, Q.C., and R. G. Williams, now showed
cause.—The defendant was clearly bound under
the covenant to pay the expense incurred in im-
proving the street, although the landlord might
be liable under the Act of Parliament, still the
payment fell within the words, rate, assessment,
or imposition in the covenant, and as hetween
the landlord and tenant, the tenant was liable;
Sweet v. Seagar, 5 W. R. 560, 2 C. B. N. §. 119.
{BoviLy, C.J.—If your client had done the work
under section 16 how could he have recovered].
That would have been an imposition, and he
could havo recovered under the covenant; @iles
v. Hooper, Carthew, 135; Brewster v. Kitchell,
1 Salk. 197; Payne v. Burridge, 12 M. & W.
7275 Wallerv. Andrews, 3 M. & W. 312 [WiLLES,
J.—There the imposition fell within the precise
words of the covenant]; Callis on Sewers, p-
144, 4th ed. (note). Under section 15 this is @
charge imposed upon the premises which the de-
fondant is bound to pay.

Holker and Butt in support of the rule.—The
words of the covenant do not extend to such &
payment as this. To fall within the covenant the
lmposition mnst be one payable in respect of the
demised premises, wherens this is made inrespect
of the street, and the worq imposition must b2
construed to mean some charge ejusdem generis
with rates nod taxes, and therefore would not
include this. 2. The duty of draining, etc., the
rond is throwa upon the landlord, and ’the land-
lord, cannot, by ommiting to perform that duty.
cast theexpense upon the tenant. In some cascs
it would be impossible to have recourse to the
tenant; if the works were done when the lease
bad only balf a-year's rent from the tenant
which would probably be insufficient, The land-
lord is the owper ofsthe street ad medium filum,
and it is reasonable that he should pear the
e<penses of improving his own property. The

cases cited are inapplicable, in Sweet v Seagar
the words were wider, in Waller v. Andrews the
covenant was to pay scot, and the work done was
expressly for the benefit of the demised premises ;
and in the case of Payne v. Burridge no liability
wag thrown on the landlord to do the work.

BoviLL, C.J.—This question arises on the con-
struction of a covenant in a lease. [His Lord-
ship here read the covenant ] It is contended
by the landlord that tl}e covenant by the tenant
to pay all impositions includes payments which
have to be made in order to defray the expenses
of paving, sewering, etc., the street. This lease
was made after the passing of the Act, but that
is immaterial. It is material to consider what
the provisions of the Act are. It is clear that
by section 15 the burden of making these im-
provemeants is in the first place thrown upoun the
landlord; but I cannot at all accede to Mr. Hul-
ker’s argument, that there is anything in the Act
which prohibits the tenant from undertaking the
duties which are in the first instance cast upon
the landlord; it is, however, unnecesaary to de-
cide that, as we are preparel to give judgment
in favor of the defendant upon other grounds.
If the duty imposed on the landlord by section
15 be performed, no burden is cast upon the ten-
ant, but section 18 gives a power to levy charges
on the occupier as an **additional remedy,” bhut
at the same time authoriges the occupier to de-
duct such charges from his rent; o that when the
landlord fails to perform his duty no burden is
cast upon the occapier. I think that the ¢ im-
positions” mentioned in the covenant must bhe
taken to refer to money payments, and cannt
have reference to an uundertaking to inde:nuify
the landlord from the duties imposed upon him
by the Act. Then it is urged that if the land-
lord fails to perform the works himself, a moncy
payment is due from him, and that that payment
mAay bs recovered from the tenant under this
covenant. The c¢ovenant speaks of ¢ taxes.
rates, and impositions,” and I am clearly of
opinion that the word ¢impositions” must be
held to apply to payments of the same character
as rates and taxes, and that, therefore, a pay-
ment of this description would not be included.
I should have no difficulty in deciding this case
if it were not for the previous deeisions ; those
decisions go very near this ¢ase but do not touch
it ; they are all distinguishable Iun the case of
Wuller v. Andrews the covennat was to pay and
discharge all out-goings whatsoever, rates, taxes .
8cots, ete.; and the payment sought to be re-
covered in that case was a ‘‘scot,”” and thereforé
within the very words of the covenant. Tha!
case therefore is distinguishable. 1In the cage 0
Sweet v. Seagar the widest possible expressions
were employed ; the yearly rent was to be paid
« without any deduction whatsoever in respect
of any taxes, rates, assesswents, impositions, of
any other matter or thing whatsoe ver then already
or thereafter to be taxed, ass:ssed and imposed:
upon or in respect of the said premises, or anJ
part thereof by authority of Parliament or other”
wise,” and the respoadent covenante to discharf’
s¢all such Purliamentury, parochial, county dis”
trict, and occasional levies, rates, assessment®
taxes, cuarges, impositions, contributions, bu¥
thens, duties, ani services whatsoe ver, as durid!
the said term should be taxed, assessed, or i?®
posed upon, or in respect of the said premis®

-
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thereby demised, or any part thereof.” It is
difficult to conceive words with a larger import
than this; I quite agree with the judgment pro-
nounced upon that covenant ; Creswell, J., lays
great stress upon the fact that it was the inten-
tion of the parties that the lessor should receive
a certain sum, wholly independant of any taxes
or assessments of any description, or upon any
account. The case of Payne v. Burridge is also
distinguishable ; there the covenant was ** to pay
the rent without any deduction whatsoever,” {md
¢ to pay and discharge all taxes, rates, duties,
levies, assessments, and payments whatsoever
which might be rated, levied, assessed, or impo-
sed upon, or payable in respect of”’ the demised
premises. I think all the cases are distinguish-
able, and that this rule shonld be made absolute,

WiLLes, J.—I am of the same opinion. If the
case had to be decided without reference to the
previous cases, I could not resist the defendants
argument ; but this is a covenant to pay all such
rates, taxes, and impositions as might be laid
upon the premises ; such, for example, as a sew-
ers rate, which is deducted from the landlords
rent, there is a covenant by the tenant to pay
it; so, too, if a duty was imposed by the act on
the tenant, and he failed to perform it, whereby
charges were cast upon the laudlord, such charges
would be recoverable. In the case of Sweet v.
Seagar, the tenant was not only bound to make
Payments, but certain duties were imposed upon
him, although the Metropolis Local Management
Act cast the duty upon the land lord in the first
first instance. In the case before us, not only is
there a duty cast upon the landlord, but under
section 17 an action of debt lies against hin, if
he fails to perform that duty; and the tenant
is not to be assessed in respect of the premises,
but only in respect of the landlord not having
performed his duty. Although Ihave felt doubt,
I now feel satisfied that the present case is dis-
tinguishable from the decided case.

Keatixg, J.—I am of the same opinion. The
Question is, what was the intention of these
Parties? The landlord not having himself per-
formed the works, has been obliged to pay the
charges incurred by the council in performing
them, and seeks to recover the sum so spent,
Bader the covenant. For this purpese he relies
Upou the word, ‘“imposition,” and contends that
that word includes expenses such as those he
has incurred. I consider that that word must

® construed with reference to the words with
Which it is found, and cannot receive the extended
Construction of which it would be capable if it
8tood alone ; it must have reference to payments
of the same character as rates and taxes. If it

ad not been for the former cases, I should have
felt no difficulty in coming to & conclusion ; but
. Quite agree with the Lord Chief Justice in think-
Ihg that all the other cases vary, and are distin-
Buishable from the present. Iam not sorry that
the Court hagjbeen able to come to the conclusion
3t which we have arrived.

. Surrm, J.—1 have felt some difficulty in arriv-
Ibg at our present conclusion, not as regards the
Onstruction of the covenant, but I feared that

ur judgment might not be consistent with some
Of the previous cases; but I think that this case
18 distinguishable from all the former cases; I

ok that the covenant must be taken to have
Teference to money payments made in respect of

‘he premises. It is a far-fetched construction to
hold that a duty imposed on a landlord is an im-
position in respect of the premises. The land-
lord is personally responsible for the performance
of that duty, and if the Commissioners are com-
pelled to do it, they may sue him for the exyenses
8o incurred. The tenant is only to be resorted
to by way of an additional remedy, and that
remedy may be employed not only against the
present but against subsequent tenants. The
cases referred to differ both as to the language
and in some respects as to the nature of the
charges imposed. I think those decisions have
gome quite far enough, and are not prepared to
extend the principle they involve.

Rule absolute to enter the verdict for the de-
fendant.

CORRESPONDENCE.

Masters and Servants.

To tnE Eprtors oF THE LocaL Courrs GAZETIE.

GENTLEMEN, — A young man in this locality,
whom we will call A, made an agrecment with
a farmer, whom we will call B, to work for
him for six or eight months, and to commence
the work at a certain day. Some little time
after making the agreement, and before the
time expired, A went to another farmer, whom
we will call C, and offered to hire with him,
Farmer C, having heard of his previous en-
gagement with B, said to him, “ You cannot
hire with me, for the reason that you are
already engaged to work for B.” To whic
A replied, “I am not going to work for B; so
if you don’t hire me some one else will.”
After some little further conversation a bar.
gain was made between A and C, for six
months, and C gave A twenty-five cents to
bind the bargain,—A to commence work at a
certain day named, as in agreement with B,
Before A had crmmenced to work for C, B
paid A a visit, and prevailed on him to
commence work on his first agreement, viz.,
with B. Farmer C, hearing of this, felt
bimself aggrieved, and went to 4 magistrate,
to enter a complaint against A for not com-
ing to work for him according to agree-
ment. The magistrate, however, refused to
interfere, for the following reasons, viz., that
A, after engaging with B, could not enter into
another engagement with C; and C, knowing
that A wag previously hired to work for B,
should not have made any bargain with him,
and in o doing acted illegally ; that A was
wrong in offering to hire with_C, after hiring
with B; and C, knowing, that A was hired to
B, was equally wrong, and consequently had
no just cause of complaint.
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Please state in the next number of the
Qazette whether the magistrate’s opinion of
the case was correct or not.

By so doing you will much oblige

A SUBSCRIBER.

Beverley, April 13, 1867.

[We think that in the main the magistrate
took a proper view of the case. It is a pity,
however, that A should get off so easily,.—
Eps. L. C. G.]

Act for Protection of Sheep.
To tue Epirors of THE LooaL CourTs' GAzETTE.

GenTLEMEN,—The Act respecting the Pro
tection of Sheep does not seem to me to be
very clear upon the following points :—

A has a dog, which killed the sheep of B.
A lives in a municipality adjoining to the
municipality in which B lives. A has no
goods upon which the damages can be levied.
Can the Justices certify the facts to the Clerk
of the Municipality in which A lives, so as to
make that municipality pay the damages?
Or, shall the municipality in which B lives,
which is the municipality wherein the sheep
were killed, be made to pay the damages ?

A J. P.
Amherstberg, March 18, 1867,

| See Editorial remarks on page 49.]

Municipal law—Stabling for taverns,
To tar Epirors ofF THE LocaL Courts’ GazgrTE.

GexrLeMEN,— Various opinions having been
expressed as to the terms on which licenses
may be granted under 30 Vic. cap. 51, sec. 249,
sub-secs. 2 and 5, will you please give, in

the next issue of the Gazetle, answers to the
following : —

1st. Is it necessary, in cities and incorpo-
rated towns, that there shall be attached to
taverns proper stabling for at least six horses ?

2nd. If not necessary under the Act, can &
municipality pass a by.law requiring taverns
to have stabling for & certain number of
horses ? '

3rd. Under sub-sec. 5, can parties be ex-
empted from having the whole of the agcom-
apodation required by the preceding sub.gecs.,
or must they have some portion of it

Yours, &c.,
STUDENT-AT-Law.
March 20, 1867.

REVIEW.

Trae MuNiciPAL MANUAL For UppER CANADA.
By Robert A. Harrison, Esq., Barrister-at-
Law, D.C.L., 1867. W. C. Chewett & Co.,
Toronto.

This valuable book, the first part of which
was noticed some time ago, is now complete
and ready for delivery, and is, we understand,
being eagerly sought after by those intercsted
in Municipal and Assessment matter. The
delay in its issue, the Editor tells us in his
preface, has been occasioned by a desire to
make it as complete as possible. This, so
far as a cursory glance will tell us, has been
done, and we are glad to see that it is supple-
mented by a full and carefully prepared index_
Want of space, however, forbids our giving
any further review of the Manual in thiB ique.

Tue AxericaN Review.
Brown & Co., 1867.

The second and third numbers have been
received. This Review is establishing a repu-
tation for itself, its articles being of a most
interesting character. The Digest of Ameri-
can cases keeps us aw courant with the
American decisions. The digest of English
reports we have used largely in preparing the
digest of those cases of which we commenced
the publication this year, whilst the conclud-
ing parts of each number, containing book
notices, list of new law books, and summary
of events, form an interesting record of legal
matters on both sides of the water.

Boston : Little,

GopEY's Lapy’s Book. Philadelphia, 1867.

The numbers of this enterprising and popu-
lar Magazine are duly received and fully
appreciated by those who know more about
its worth than we do. We are content, how-
ever, to take their word for it, and recommend
it accordingly.

APPOINTMENTS TO OFFICE.

CORONERS.

ALEXANDER McEAY, of the Village of Beaverton,
Esquire, M.D., to be an Associate Coroner for the County
of Ontarfo. (Gazetted, March 30, 1867.)

WILLIAM WADE, of Cobourg, Esquire, M.D., to be an

te Coroner for the United Counties of Northumber-
land and Durham. (Gasetted, March 30, 1867.)

HENRY YEAGHLEY, of the Town of Berlin, Esquire,
M.D., to be an Associate Coroner for the County of Waterluo.
(Gagetted, March 30, 1867.)

GEORGE WILLIAM SANDERSON, of Orillia, Esquire,
M.D,, to be an Associate Coroner for the Gounty of Simcoe-
(Gazetted,, March 30, 1867.)




