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DOMINION LAW REPORTS
SÜTTLES v. CANTIN.

British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin, 
Galliher and McPhillips, JJ.A. August 10, 1915.

1. Nuisances (8 lie—41)—Mini no tailings—Abatement—Noun.
The washing down of tailings of mining property on another's lands 

constitutes a nuisance by commission and also of emergency, which 
justifies the aggrieved party to trespass upon the wrongdoer's land, 
without any previous notice or request, for the purpose of abating it.

[Lemmon v. Webb, [1895] A.C. 1, 64 L.J. Ch. 205; /{dikes v. Town 
send, 2 Smith 9, followed ; McCurdy v. Norrie, t> D.L.R. 134. applied.)

Appeal from judgment of Macaulay, J., in favour of defend
ant in an action for trespass to land.

Charles Macdonald, for appellant.
J. B. Pat alio, for respondent.
Macdonald, C.J.A., and Irving, J.A., dissented.
Martin, J.A.:—In this action the plaintiff sought to recover 

damages, laid at $2,000 to his mining claims on Dublin Gulch. 
Yukon Territory, alleged to be caused by the act of the defend
ant in opening a water gate in the plaintiff’s dam on said 
claims thereby diverting the water which caused tailings to be 
distributed over portions of said claim covering up virgin 
ground which had not been mined. The defendant denied the 
damage, and justified his action as being done by him by order 
of the mining inspector under sec. 15 of the Yukon Placer 
Mining Act, ch. 64, R.S.C., and also as being done in order to 
abate the nuisance of the water carrying tailings from the plain
tiff's claims down to and upon his claim on Haggart Creek (of 
which Dublin Gulch is a tributary) and he counterclaims for 
damages caused by plaintiff’s tailings.

The learned trial Judge found on evidence which fully war
rants the conclusion that the plaintiff suffered no damage and 
dismissed his action with costs, but that the defendant had 
suffered nominal damages—$1. He also found that the defend
ant had entered upon the plaintiff’s mining claim for the pur
pose of abating the said nuisance which had been erected and 
maintained there by the plaintiff, and the question is was the
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defendant justified in so doing to the extent that he can escape 
even nominal damages for the trespass upon the plaintiff’s pro
perty. We were informed by appellant’s counsel that he did not 
quarrel with the learned Judge’s finding as to damages, and only 
the one question, just stated, was argued. It is not suggested that 
the defendant did more than was necessary or other than was 
proper to abate the nuisance (only opening another gate to let 
the water run out into the waste ditch) or acted in other than a 
peaceable manner and the plaintiff at the time of the abatement 
was not operating his claim.

The case of Raikes v. Townsend (1804), 2 Smith 9, is an old 
and sound authority for the proposition, stated aptly in the 
head-note, that:—

If a man in his own soil erect a thing which is a nuisance to another 
as by stopping a rivulet, and so diminishing the water used by him foi 
his cattle, the party injured may enter on the soil of the other and abate 
the nuisance, and justify the trespass; and this right of abatement is no! 
confined merely to nuisances to a house, to a mill, or to land.

This is a nuisance of commission, and it is conceded that no 
notice to abate the nuisance was given, and it is beyond ques
tion that none is necessary in case of an emergency : Addison on 
Torts (1906), 72, 101, 105; Underhill on Torts (1912), 235; 
Pollock on Torts (1912), 434; Lemmon v. Webb, [1895] A.C. 1, 
at 5-8; 21 Hals. 548. The emergency, however, is disputed in 
this case, and that question of fact is so difficult to decide that I 
feel special weight should be given to the finding of the learned 
trial Judge, which is based upon valuable local experience of 
mining conditions, apart from what appears directly upon the 
record, which places him in a far better position than we are to 
determine that nice question of practical mining in a far dis
tant territory where so much depends upon the natural condi
tions in a very short season. All I need say is that in my opin
ion there is at least some evidence on the record which he would 
have been entitled to act on, apart from his local knowledge and 
experience, or judicial notice, and he finds expressly that—

Even if lie had not been acting under the directions of the mining in
spector. in my opinion he would still have been justified in opening the 
gate in the manner in which it was opened, and for the purposes for whicl 
it was opened, and still would not have been a trespasser.
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This justification of the defendant's action would include the 
existence of an emergency, thereby dispensing with notice.

But even if there were no emergency, still as this is a nuis
ance of commission there is, I think, ample authority to dispense 
with notice. While the general rule is that notice has to be 
given, Lord Davey saying in Lemmon’s Case, supra, p. 8:—

It is true that where a person desires to abate a nuisance, which can 
only be abated by going on the land of the person from whom the nuis
ance proceeds, he must usually give notice of his intention to do so. That 
seems to me to be reasonable, because his act of going upon his neigh
bour’s land is primâ facie a trespass, and I can understand that he should 
be bound to give notice of his Intention to do that which would be primâ 
facie a trespass before doing it.
Yet in Jones v. Williams (1843), 11 M. & W. 176, Baron Parke 
in delivering the judgment of the Court in a case of nuisance 
of commission, expressly decided the present point, saying, p.
181 :—

It is clear, that if the plaintiff himself was the original wrongdoer, by 
placing the filth upon the locus in quo, it might lie removed by the party 
injured, without any notice to the plaintiff; and so. possibly, if by his 
default in not performing some obligation incumbent on him, for that is 
his own wrong also; but if the nuisance was levied by another, and the 
defendant succeeded to the possession of the locus in quo afterwards, the 
authorities are in favour of the necessity of a notice being given to him 
to remove, before the party aggrieved can take the law into his own hands. 
[And at p. 182.1 We think that a notice or request is necessary, upon 
these authorities, in the case of a nuisance continued by an alienee; and, 
therefore, the plea is bad. as it does not state that such a notice was 
given or request made, nor that the plaintiff was himself the wrongdoer, b\ 
having levied the nuisance, or neglected to perform some obligation, by thi 
breach of which it was created.

This is in accordance with the dictum of Best, J., in Earl of 
Lonsdale v. Nelson (1823), 2 B. & 0. 302, at 311 :—

Nuisances by an act of commission are committed in defiance of those 
whom such nuisances injure, and the injured party may abate them, with 
out notice to the person who committed them.

These two cases were cited to the House of Lords in Lemmon 
v. Webb, supra, and nothing was there said to detract from their 
weight, though, of course, as Lord Herschell said, p. 5, the only 
question there was that of notice “prior to the removal of boughs 
overhanging a man’s own land.”

After a careful search I can find no judicial utterance which 
would entitle me to limit the effect of the unanimous judgment 
of the five barons of the Exchequer in Jones v. Williams (1843),
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11 M. & W. 176, in which it is to be noted that Lord Abinger 
added with the concurrence of the rest of the Court, after the 
judgment had been given that notice was necessary in the case 
of an alienee, that even in this case
it might be necessary in some cases, where there was such immediate dam
age to life or health as to render it unsafe to wait, to remove without 
notice.
And it is to be observed that there was no allegation of notice in 
Raikes v. Townsend, supra, where the right to abate a nuisance 
of commission was upheld. I, therefore, am of the opinion that 
the defendant here was right in doing what he did without 
notice and that the prima facie trespass has been in all respects 
justified.

The learned Judge also justified his action by said secs. 15 
and 16 of the Yukon Placer Act, but in the view I have taken it 
is not necessary to express an opinion upon the nice question 
as to whether or no sec. 15 relates only to the safety of persons, 
and not to property, apart from persons.

Finally, and apart from all other questions, this appeal ought 
to be dismissed for the reason given by the Lord Chancellor in 
Lemmon's Case, supra, p. 7, even if there had been a technical 
trespass, as follows:—

Then, my Lords, it was said there had been some small trespass. The 
learned Judge who tried the ease said he did not think that was of im
portance; and it is obvious that this action was not brought on that 
account—it was brought to try the question of right between the parties. 
Your Lordship would not enter on an inquiry of that description now. It 
would make no difference whatever as to the costs of the action, because 
that was not the substantial question to be tried, and it is not suggested 
for a moment that there were any damages that could lie more than 
nominal. Under these circumstances. 1 move, your I/irdships, that the 
judgment appealed from he affirmed, and the appeal dismissed with costs.

I conclude with ;i note of warning that this proceeding to 
abate a nuisance by the act of the party aggrieved instead of 
resorting to the Courts is one which should not be encouraged 
because of its liability to bring about a breach of the peace, a 
recent illustration of which is to be found in McCurdy v. Nor- 
rii (1912), 6 D I. K 134

Galliher, J.A.:—In cases of a nuisance of commission the 
authorities are clear that one may enter upon the property of

Oslliher, J.A.
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another in ease of emergency and without notice abate the B C- 
nuisance. C A.

In the case at bar no notice was given and the evidence to 
my mind discloses no case of emergency, nor has the trial Judge v. 
so specifically found. I do not think the sections of the Yukon Cawt1w

Placer Mining Act are applicable to this case. The case, there- <UUÜier'J" 
fore, in my view is narrowed down to this : In cases of nuisance 
of commission (such as here) and where no emergency is shewn, 
did the defendant commit a trespass by going upon the property 
of the plaintiff to abate the nuisance without giving notice to 
the plaintiff?

There was ample opportunity to do so as the mining inspec
tor and the defendant met the plaintiff, on their way up to 
examine the property and could, and should, in my opinion, have 
informed the plaintiff of their errand. It is true they said they 
wanted to sec the plaintiff when they came back, and on return
ing and not finding the plaintiff at his cabin, he being tempor
arily absent, the defendant went back at the suggestion of the 
inspector and opened the gate in the dam which is the act com
plained of.

It is suggested that the plaintiff should have remained until 
their return as they requested, but I entirely dissent from that 
view. They know what their errand was when they met him and 
should in all decency have told him.

Such acts are liable to lead to a breach of the peace and 
should be discouraged, and had T been trying the case, holding 
those views, I should have felt that under the circumstances of 
this case I would have been justified in taking it out of the prin
ciple laid down in Jones v. Williams (1843), 11 M. & W. 176.

The learned trial Judge, however, took a different view, and 
I am not prepared to say he could not reasonably do so, and feel 
that I should not interfere.

McPhillivs, J.A. :—This is an appeal from the judgment of iicPhimpe, j.a. 
the Hon. Mr. Justice Macaulay sitting without a jury in the 
Territorial Court of the Yukon Territory. The learned Judge 
dismissed the action which was one of trespass upon and damage 
to mining property of the plaintiff and entered judgment for 
the defendant for nominal damages in respect of his counter-
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claim—that tailings from the plaintiff’s mining property were 
allowed to be earned upon the defendant’s mining property— 
it not being possible upon the evidence to differentiate as to the 
actual damage caused—by reason of the fact that tailings from 
other mining property than that of the plaintiff was also carried 
upon the defendant’s mining property. The learned trial Judge 
held that the defendant was justified in entering 
upon mining property of the plaintiff in that he did so by and with the 
direction of the mining inspector acting in pursuance of the Yukon Placer 
Mining Act (ch. 64, R.S.C., 1906), secs. 15 and 16. 
and upon the further ground that there was the right in the 
defendant even apart from the statute law to abate the nuisance. 
In my opinion the learned Judge arrived at the right conclusion 
—and the defendant was entitled to justify what he did as being 
done under the order and direction of the mining inspector— 
who was acting in pursuance of the statute—the evidence shews 
that the mining inspector had called the plaintiff’s attention 
to the requirement that he should brush the tailings below be
fore he turned the water on—which he had failed to do—but 
if I should be wrong in this upon the facts it is clear that there 
was the right in the defendant to abate the nuisance. It was 
argued that as a penalty is provided by the statute—the Yukon 
Placer Mining Act, sec. 89—the defendant had no right of 
action, but in my opinion the statute in no way precluded the 
defendant from insisting upon his right of action by reason of 
the special damage that was occasioned by the plaintiff’s wrong
ful act: see Little v. Ince (1863), 3 U.C.C.P. 528 at pp. 544, 545; 
Truesdale v. McDonald (1824), Taylor U.C.K.B.R. 121, and 
Stiles v. Laird (5 California, 120, Supreme Court, 1855), 11 
Morr. Min. Rep. 21; and sec. 75 of the Yukon Placer Mining 
Act.

It is contended that there was no right to abate the nuisance 
by entry upon the plaintiff’s land because of the fact that there 
was no previous request requiring the removal of the nuisance— 
in my opinion there was upon the facts sufficient previous re
quest, but if I should be wrong in this, in the present case the 
plaintiff was the original wrongdoer and the notice was not 
necessary : Norris v. Raker, 1 Roll. Rep. 393, fol. 15 ; further, the 
nuisance arose by default in performance of a duty cast upon
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the plaintiff by law : see sec. 75 of the Yukon Placer Mining Act; 
Lemmon v. Webb, [1895] A.C. 1, 64 L.J. Ch. (H.L.) 205; and 
Underhill on Torts (1912), 3rd Van. ed. at pp. 235, 236.

It may be contended that Lemmon v. Webb, supra, goes the 
length of holding that a nuisance cannot be abated without pre
vious notice, where to abate it it is necessary to trespass on the 
neighbour’s land. I hardly think that the case is rightly re
ported in so stating, in any case the nuisance here was one of 
commission and was also a case of emergency and comes within 
the language of the Lord Chancellor (Lord Herschell), at p.

B. C.
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206:—
Now, what are the only authorities to which appeal has been made? 

They are cases where a nuisance has existed on neighbouring soil where 
the person complaining of the nuisance could only get rid of it by going on 
to the soil of his neighbour; and there is no doubt it has been held that 
he cannot justify going on to the soil of his neighbour to remove the 
nuisance except in the cane of emergency unless he has first given his neigh
bour notice to remove.

And it is to be observed that Lord Davey says in his judg
ment, at p. 209:—

I entirely agree with what has fallen from my noble and learned friend 
on the woolsack that there is no such obvious consideration of justice as 
would induce this House to lay down for the first time the proposition 
contended for by the appellant.

Then as to any damage to the plaintiff if it could be said that 
there was a trespass the learned trial Judge in his judgment has 
said:—

I have found as a fact that no damage was caused by the opening of 
the gate as aforesaid.

In the light of this I would refer to what the Lord Chancel
lor said in Lemmon v. Webb, supra, at p. 207 :—

Then it was said that there had lieen some small trespass. The learned 
Judge who tried the case said that he did not think that was of importance 
and it is obvious that this action was not brought on that account—it 
was brought to try the question of right between the parties. Your Lord
ships would not enter on an enquiry of that description now. It would 
make no difference whatever in the costs of the action because that was 
not the substantial question to be tried, and it is not suggested, of course, 
for a moment that there were any damages that could be more than 
nominal. Under these circumstances I move that the judgment appealed 
from be affirmed and the appeal dismissed with costs.

In the Court of Appeal in Lemmon v. Webb, f 1895] A.C. 1,

I



Dominion Law Reports.

SVTTLK8

I'ANTIV.

McPlllllIp*.

124 D.L.R.

64 L.J. Oh. 205, referring to Jones v. Williams, 11 M. & W. 176, 
12 L.J. Ex. 249, Lord Justice Lindley said :—

Jones v. Williams was not a case of cutting trees, but it is the leading 
authority on the right to abate nuisances without notice; and it was de
cided that a person who suffers from a nuisance on another person's lantl 
can enter upon that land and abate that nuisance without notice if the 
person in possession of the land himself created the nuisance or in case of 
emergency, but that in other cases notice to the person in possession and 
a request to him to abate the nuisance, and compliance with that request 
are necessary to justify the entering and the abatement of the nuisance 
by the party aggrieved by it..

And it can be rightly said that the Court of Appeal and the 
House of Lords quite aceepted the authority of Jones v. Wil
liams, supra, in Lemmon v. Webb, supra. Also see Best, J., at 
p. 312, in Earl of Lonsdale v. Nelson (1823). 2 B. & C. 302, 311- 
312 (26 R.R. 363)

Nuisances by an act of commission arc committed in defiance of those 
whom such nuisances injure, and the injured party may aba.tr them, with
out notice to the person who committed them; but there is no decided 
rase which sanctions the abatement by an individual of nuisances from omis
sion except that of cutting the branches of trees which overhang a pub
lic road or the private party of the person who cuts them.

The learned editor of the Revised Reports in 26 R.R. at p. 
370. says, referring to the language of Best, J., above quoted :—

This decision is cited and applied by Lord Herschell (Lord Chancellor) 
in Iscmmon V. Webb (H.L. 27tli Nov.. 1894). flR951 A.C. 1. 64 L.J. Ch. 205. 
where the right to cut down overhanging branches came directly in ques-

In the present ease the plaintiff being the original wrong
doer. bringing into existence the nuisance and it being an net 
of commission and also one of emergency, the defendant was 
clearly entitled to abate the nuisance, and the evidence establish
ing that the defendant ’s mining property was damnified by the 
nuisance the defendant was entitled to recover damages for the 
injury sustained—nominal damages only have been allowed to 
the defendant, upon the counterclaim—and they have been 
rightly allowed.

It follows that in my opinion the appeal should be dismissed 
and the judgment of the learned trial Judge affirmed.

Appeal dismissed.
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HILE v. GRAND TRUNK PACIFIC R. CO.
Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, and 

Cameron, JJ.A. April 5, 1915.
1. Master and servant (§ IIC2—198)—Injuries to switchman—De

fective engine—Unauthorized use—Contributory negligence 
—Proximate cause.

There can be no recovery either at common law or under the statute 
where the real and basic cause of an accident and the resultant in
juries to a switchman is the unauthorized taking and using of an un
tested and defective engine by the switching crew whom he voluntarily 
assisted in the taking and using of the engine with knowledge of its 
defective condition.

2. Master and servant (§ II A 4—80)—Injury to switchman—Negli
gence—Want of printed rules—Specific findings.

The general finding of a jury that the injuries sustained by a 
switchman were caused by the negligence of the railway company is 
limited by a specific finding that the negligence consisted in not hav
ing definite printed rules and in not seeing that they are at all times 
strictly obeyed, and discloses no specific act of negligence on which an 
action at common law is maintainable.

3. New trial (§11—8)—Grounds for—Non-direction by court—Forms
OF QUESTIONS—FAILURE TO OBJECT.

No new trial will be granted if no objections are taken to the non 
direction of the judge or to the forms of questions asked, or that fur
ther or other questions should be submitted.

[Nevill v. Fine Arts, Etc. Co., [1897] A.C. 68, 75, followed ; Olver v. 
Winnipeg, 16 D.L.R. 340, 24 Man. L.R. 26, applied.]

Appeal from judgment of nonsuit in action for personal in
juries.

//. ./. Symington, for appellant, defendant.
N. //. McKay, for respondent, plaintiff.
Howell, C.J.M., concurred with Cameron, J.A.
Richards, J.A., concurred with Perdue and Cameron except 

that he thought it should not be left open to the plaintiff to 
bring another action.

Perdue, J.A. :—My brother Cameron has fully set out the 
facts that are of importance in this case. I need not, therefore, 
repeat them and shall simply state the conclusions at which I 
have arrived after consideration of the evidence and of the find
ings made by the jury.

The learned trial Judge, after carefully charging the jury, 
submitted to them a number of questions, to none of which any 
objection was taken on the part of the plaintiff. The answers 
to these questions were also acquiesced in by the plaintiff and 
no request was made on his behalf that any of the questions 
should be re-submitted to the jury for further or more definite 
answers. By the answer to the first question the jury found

MAN.

C. A.

Statement

Howell. C.J.M. 

Richards, J.A.

l'rrdiie, J.A.
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that the plaintiff 's injury was caused by the negligence of the 
defendants. But the answer to the second question qualities 
this finding and declares that the negligence “consisted in not 
having definite printed rules and in not seeing that these rules 
are at all times strictly obeyed.” This answer is merely a 
criticism of the defendants’ method of controlling its business 
and its employees. It discloses no specific act of negligence 
that would entitle the plaintiff to maintain an action upon the 
facts as given in evidence in this case, and the general finding 
of negligence by the answer to the first question is limited by, 
and confined to, the kind of negligence specified in the answer 
to the second question. These questions were asked, no doubt, 
in respect of the action at common law, and the answers fail to 
disclose any cause of action.

The remaining questions deal with the plaintiff’s claim under 
the statute. The third question was directed to ascertaining 
whether the injury was caused by the negligence of any person 
in the service of the defendants to whose orders or directions 
the plaintiff was bound to conform and did conform. After 
answering this in the affirmative, the jury in their answer to 
the fourth question disclose another kind of negligence. They 
there find that the plaintiff’s injury was caused, (a) by the 
negligence of Robertson, the yardmaster, “in neglecting to find 
why change was made when switching crew was under his 
orders;” (b) by switching engineer Rymal for making the 
change of engines without reporting to foreman Mitchell; (c) 
by foreman Mitchell, “for not enforcing such rules as they 
had.” We therefore have it that the injury was caused by three 
different persons, all of whom had separate and distinct func
tions to perform. According to the plaintiff’s own evidence 
there was no one but Robertson who had any right to give him 
orders. As I understand the evidence, Rymal, instead of being 
in a position to give orders to the plaintiff, conformed to the 
directions of the plaintiff while the switching operations were 
going on. At all events, Rymal had no authority over the plain
tiff according to the plaintiff’s own evidence. Mitchell was not 
consulted as to the change of engines and gave no permission 
for the change. According to the plaintiff’s own statement.
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Mitchell did not do anything which he should not have done. 
Robertson gave no direction to make the change of engines. The 
evidence shews that the engineer might make the change if the 
engine he was in charge of got out of order, subject to obtaining 
permission from Mitchell who had complete control of the en
gines. It was quite reasonable for Robertson to assume that 
there was a sufficient reason for the change and that Mitchell’s 
permission had been given. The finding of the jury, that Robert
son was negligent in not finding out why the change was made, 
docs not go to the root of the matter and does not touch what 
the actual cause of the accident was. It relates to a thing which 
the jury thought Robertson should have done after the unauth
orized use was made of the engine and when he discovered it 
was being used. This could only be of importance if Robertson’s 
acts amounted to a ratification, but as he was in ignorance of 
the fact that the engine had not been tested and did not know 
that permission had not been given by Mitchell, there could not 
be ratification upon his part.

The following questions and answers are taken from the 
cross-examination of the plaintiff:—

Q. What caused that accident, the basic cause of that accident, was the 
taking of an imperfect engine to use for switching? A. I suppose that is it.

Q. That is unquestionably the basic cause of that accident? A. Well, 
it looks that way.

It is plain from the evidence that the real cause of the acci
dent and the resultant injury to the plaintiff was the unauth
orized taking and using of an untested and defective engine by 
the switching crew consisting of the plaintiff, the engineer and 
fireman and the other switchman. The plaintiff was the one 
who first called attention to engine No. 407, and the evidence 
is very strong that he suggested taking and using it. If he was 
not primarily responsible for taking engine No. 407, he cer
tainly suggested, connived at and voluntarily assisted in the 
taking and using of the engine. He knew at the time that the 
engine had not been tested after the extensive repairs that had 
been made. In giving his assistance in taking and using the 
engine he was not acting under orders from anyone who had 
any control over him. He was unable to give any reason why

MAN.

C.A.

G.T.P. 
R. Co.
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MAN. they changed the engine. No valid reason was given or sug
C. A. gested for making the change.

G.T.P.
R. Go.

After considering the questions submitted to the jury and 
the answers given, I am of opinion that no judgment either at 
common law or under the statute can be entered in favour of the
plaintiff. As I have pointed out, no objection was taken on the 
part of the plaintiff as to non-direction of the Judge or to the 
form of the questions asked, or that further or other questions 
should be submitted. This disentitles him to a new trial : Nevill 
v. Fine Arts, etc., Co., [1897] A.C. 68, 76. I think, therefore, 
that a nonsuit should be entered, without prejudice to the plain
tiff bringing a new action if he should be so advised. The plain
tiff will have to pay the costs in the Court of King’s Bench and 
the costs of this appeal.

Cameron, J.A. :—The plaintiff was employed as a switchman 
by the defendant at Rivers in this province. It is alleged in the 
statement of claim that on August 29, 1913, he, in the discharge 
of his duties, was assisting in taking two cars of coal upon a 
coal dock at Rivers and was compelled to jump from the 
car on which he was, to avoid being carried over the said coal 
dock, and thus precipitated to the ground, whereby he sustained 
such severe injuries to his right foot that the same had to be 
amputated.

The statement of claim further alleges that the cause of such 
injuries was the negligence of the defendant, consisting : (1) 
in not having the engine, on which the plaintiff was working, in 
proper repair in that the wire split key was left in the throttle 
box on said engine, making it impossible for the engineer to 
stop the engine and cars attached thereto, whereby the same 
were precipitated from the coal dock to the ground, and (2) 
in not having the engine properly equipped for the checking of 
speed and stoppage of the engine as provided by sec. 264 of the 
Railway Act, and in not having the safety appliances required 
by the Act.

Alternatively it is alleged that the plaintiff was ordered by 
the yardmaster in charge of the defendants’ engine and cars to 
place two cars of coal upon the said coal dock, and while acting
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in obedience to said orders he was injured because of the negli
gence of the defendant in respect of the matters above set forth.

On the evidence at the trial before Mr. Justice Galt and a 
jury, at Brandon, it appeared that one W. E. Robertson was 
the yardmaster at Rivers at the time of the accident. He had 
charge of the yard, of incoming and outgoing trains, of switch
ing and movement of cars generally. He had to do with the 
engines only when they were being used in these operations. 
There is a standing order for an engine at 7 o’clock in the morn
ing and 7 o’clock at night. A switching crew usually consists 
of an engineer and fireman and two switchmen, as it did in this 
case. The engine is in charge of the yardmaster once the en- 

1 gineer and fireman are on it. They, the engineer and fireman,
take their orders from the switchmen, who, on the day in ques- 

n tion, were the plaintiff and one Raymer. J. E. Mitchell was the
ie locomotive foreman at Rivers, who had charge at Rivers of the
je power, that is, of the engines. When he wanted the switchmen
a to take or change an engine he would notify the yardmaster,
ie who had no right to take out an engine without Mitchell’s auth-
al ority.
ed The engine placed at the disposal of the switching crew on
be the day of the accident was No. 14. The engine that was in use

ordinarily, was No. 407, and it had been in the shops for general 
,ch repairs. About 3.30 o’clock Robertson gave an order to switch
1) coal cars up on the coal chute. The crew went with No. 14 up
in the chute and coupled it to two empty cars, which were brought

;tle down. Robertson then threw a switch and allowed the crew to
to put th*: two empty cars on a spur known as the P. & F. spur,

jne He then left the crew and went to the coal dock. The crew then
(2) went down the lead track and with No. 14, when Hile saw No.
g of 407 outside the shops about 500 ft. away,
the The plaintiff says he was working under orders of Robertson
ired and no one else. He saw No. 407 near the round-house after the

empties had been brought down with No. 14 from the chute and 
1 by put on the P. & F. spur. They took No. 14 to within about 20
"8 to ft. of No. 407. which was on the same track. There the crew
•ting found Porter, a machinist, and Anderson, an hostler, CVosbie,

MAN.

C. A.

Hile

G.T.P.
R. Co

Cameron. J.A.
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the engine house foreman, was not far from the engine No. 407. 
Anderson took No. 14 away to the round-house.

The plaintiff says that Robertson left them when they went 
up to get the empties down, and that Robertson did nothing 
toward enabling them to take No. 14 to the round-house, though 
he was in a position to see it. There was a switch to be turned 
to take No. 14 to the round-house and, apparently, the plaintiff 
threw this switch, p. 11. Throwing the switches and coupling 
were part of his duties. Robertson threw some switches to 
place No. 14 on the “slab track” as it is called, which is near 
the round-house. The crew took No. 407, and went up No. 6 
track for two cars of coal, and proceeded to take them up the 
coal dock. All that Robertson had to do with getting the coal 
up the dock was to throw the switch so that they could do so. 
The engine going up the coal dock was head first, with the two 
cars of coal ahead, the plaintiff being on the first car. At the 
proper time he gave the signal to stop, but it did not, when the 
plaintiff jumped to save himself, and was injured. The cars 
went over the dock which was some 50 ft. high.

On cross-examination the plaintiff stated that the engine 
crew obeyed his signals. There are three occasions on which an 
engine can be changed : (1) if the yardmaster decides an engine 
does not suit him for switching purposes ; (2) if the locomotive 
engineer decides that an engine is not safe and should be 
changed ; and (3) if the locomotive foreman wants an engine 
changed, in which case he notifies the yardmaster, who gives the 
locomotive engineer instructions accordingly. Every engine 
going in or going out of the shops is booked with the locomotive 
foreman. This the plaintiff knew (p. 20). After the crew had 
brought down the empties, the yardmaster went to the coal chute 
about a thousand feet from the shops. As to wjiat followed, I 
quote the following from the cross-examination :—

Q. Then you threw a switch ? A. No, Sir. Q. Somebody threw a switch? 
A. Raymer threw a switch. Q. And you went back to the engine (No. 14) ? 
A. Yes. Q. And you said to the engineer? A. I said “There is No. 407.” 
He said, “I see her,” and 1 said, “I wonder if she is ready: she is popping 
off steam." He said. “We can go down and see.” . . .

Q. You were the first man who suggested the change from No. 14 to 
407? A. Yes. Q. Mr. Robertson, your boss, had not mentioned it in any 
way, shape or form? A. No. . . .
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Q. Mr. Robertson did not tell you to change from No. 14 to 407 ? A. MAN.
No. (j. And as far as you know, he did not know that you were going to ——
change? A. Well, not so far as I know. (pp. 27 & 28.)

The plaintiff, with the others, went in on the engine and Hfle

found No. 407 on the ingoing track. The crew left No. 14, 0£'p
changed tools, got on No. 407. R.Co.

The plaintiff stated further that engines after being in for Cameron, j.a. 

repairs should be tested and usually are tested.
Q. And you knew it was a proper railroad procedure, she should be 

tested and you knew on this occasion, on August 29th, No. 407 had not 
been tested? A. Yes. (p. 37.) . . . Q. And you knew in face of that,
you had your engineer and fireman to take 407 on to the yard? A. Yes.

As for the plaintiff’s reason for taking, or assisting in taking, 
engine No. 407, he gives no satisfactory account. “I did not 
have any reason at all.”

He can point out no act of negligence on the part of the 
yardmaster or the locomotive foreman. The real offender, appar
ently, was, in his opinion, the unknown man who left the coulter 
pin in the loeomotivc, which was carried up into the throttle, 
making it impossible to stop the engine.

Robertson, the yardmaster, says he saw No. 14 going back 
up the lead and pulled the switch to let it in on the “slab” 
track. Next he saw No. 407 coming back and he threw the 
switch so that they could go upon the coal dock. He had given 
no orders as to the change of engines and No. 407 was taken 
without his authority, nor had he received authority to take it 
from the locomotive foreman or instructions that it was ready 
for service. Nor had the crew the right to take it without auth
ority from himself or the locomotive foreman. But so far as 
he knew he would assume (or would have assumed) that the 
crew had taken it on the authorization of the locomotive fore
man. as they had a right to get it there. He says, further, and 
this is to be noted, that when he threw the switch for No. 14 to 
go in on the “slab” track, it was in charge of the “hostler”
(p. 28).

Robertson says the engineer has the right to change engines, 
but he must do this through the locomotive foreman.

Mitchell, the locomotive foreman at Rivers, states his posi
tion, and that no one can get switch engines without authority

i
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Cameron, J.A.

from him, and he gave no authority to any one to take out No. 
407 on August 29. At that time No. 407 was not completed, and 
before being used it should have been taken for a test trip. He 
describes the split key in question and says it fell from some 
mechanic’s pocket and had become lodged between the throttle 
and the valve seat, as a consequence of which the throttle could 
not be closed.

Rymal, the locomotive engineer on No. 14, states that, in 
switching, he follows the signals of the switchman. Over the 
switchmen he has no control whatever. After they had put 
the empty cars on the spur he says, “it was then that Hile said 
407 was out and we would go down and get her”—which differs 
from the plaintiff’s version of what he said. Then follows:—

Q. What did you do? A. I sat there until he gave me the signal to go

Q. Who? A. Hile.
Raymer and Rymal, after they came down to where No. 407 

was, went over to the round-house and in the meantime the 
others changed the tools from No. 14 to No. 407. He assumed 
that Hile knew what he was doing and he had authority to take 
out No. 407 from no one but Hile (p. 137). The accident hap
pened, he says, because he could not close the throttle.

The statement made by the plaintiff in his report to the com
pany, dated October 29, 1913, was put in and is of importance. 
In this he says he said to Raymer, with reference to No. 407 : 
“I said she would be a fine thing to put up coal with, let us 
go down and sec,” and at the end of the report, “Did not get 
authority from locomotive foreman to take engine 407.”

At the conclusion of the case the learned trial Judge sub
mitted certain questions to the jury, which, with the answers 
thereto, are as follows :—

Q. 1. Was plaintiff’s injury caused by the negligence of the defendant 
company? A. Plaintiff’s injury was caused by the negligence of the defen
dant company. Q. 2. If so, in what did such negligence consist? A. Defen
dant’s negligence consisted in not having definite printed rules and in not 
seeing that those rules are at all times strictly obeyed. Q. 3. Was plain
tiff’s injury caused by the negligence of any person in the service of the 
defendants to whose orders or directions the plaintiff, at the time of the 
injury, was bound to conform and did conform? A. Yes. Q. 4. If so, who 
was the person who gave such orders or direction, and what was the 
negligence of which he was guilty? A. (a) Yardmaster Robertson in neg-
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lecting to find why change was made when switching crew was under his 
orders. (6) Switching engineer Rymai for making change of engines with
out reporting to foreman Mitchell. (c) Foreman Mitchell for not enforc
ing such rules as they had. y. 5. Was the plaintiff guilty of any negli
gence which contributed to the injury. If so, what was the negligence? 
A. As plaintiff had no authority he was not responsible. Q. 6. If your 
answers are in favour of the plaintiff, what damages do you award him? 
A. We award the plaintiff $4,500.

Now, as to (j. 2, the question as to having printed rules was 
not raised by the pleadings. It is impossible to say that there 
could be negligence on the part of the defendant in not having 
its rules printed. There is no evidence whatever to justify this 
finding. And it is equally impossible to say that there can be 
negligence in not having rules, when printed, strictly obeyed. 
In a word, this answer of the jury is wholly ineffective, irrele
vant, does not disclose an act or acts of negligence on the defen
dant’s part, and cannot form the basis of a judgment against 
the defendant.

As to Q. 4 (a). Yardmaster Robertson gave no orders what
ever in respect of the change of engine from No. 14 to No. 407. 
That he was guilty of negligence in not finding why the change 
was made cannot be admitted, inasmuch as he (Robertson) un
doubtedly assumed, and was justified in assuming, that the 
change of engines was made with due authority. In these cir
cumstances it cannot be seriously contended that Robertson’s 
act in throwing the switch for the coal dock for No. 407 was an 
act of ratification.

As to Q. 4 (b). The plaintiff did not take orders from Rymai. 
The contrary was the case. He obeyed the plaintiff’s signals 
and supposed, and was justified in supposing, that he (the plain
tiff) knew what he was about.

As to Q. 4 (c). There is no evidence whatever that Fore
man Mitchell failed in his duty. In any event, the plaintiff was 
not answerable to Mitchell and the answer is wholly without 
bearing on the real issues in the case. Upon the findings of the 
jury, therefore, it does seem to me that the judgment cannot 
he sustained.

MAH

C.A.

G.T.P.
r.co.

The contention that the verdict might be supported on the 
ground that the engine was defective within the meaning of

m
2—24 D.L.B.
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MAN. aub-acc. (a) of sec. 3, of the Employers Liability Act, which
C. A. gives a remedy for injuries sustained,

II II.K

G.T.P.
R.Co.

(o) by reason of any defect in the condition of the ways, works, machinery, 
plant, buildings or premises connected with, intended for or used in, the 
business of tbo employer,
cannot, in my opinion, be upheld. The application of this sub-

Cameron, J. 1. section to the facts of this ease was discussed by the learned 
trial Judge in his charge (p. 153). He held it inapplicable in 
the circumstances, and nothing more was said of the matter. 
Plaintiff’s counsel did not object to the learned Judge’s view, 
and did not ask that a question under sub-sec. (a), or any ques
tion to the like effect, or under any other sub-section, should be 
submitted to the jury. It is altogether too late to have such a 
question now asked and answered by a tribunal other than the 
jury. I refer to the clear-cut statement of Lord Halsbury in 
NwOê v Fine Arts, 118971 AC p. 76 —

Hut what puts him out of Court in that respect is this, that, where 
you are complaining of the non-direction of the Judge, or that he did not 
leave a question to the jury, if you had an opportunity of asking him to 
do it and you abstained from asking it, no Court would ever have granted 
you a new trial,
cited in the judgment of the Chief Justice of this Court in Olver 
v. Winnipeg, 16 D.L.R. 310.

1 think the learned trial Judge would have been justified in 
entering a nonsuit, and I xvould do so now. But 1 would not 
preclude the plaintiff from bringing another action should h« 
be so advised. Appeal dismissed.

ALTA POLSON IRON WORKS v. MUNNS

S.C. Albrrta Supreme Court, ttan'ey, Cf. October 4, 1915.
1. Constitutional i.aw (fill)—HH)—Appointment or JirooEs—Masters 

—Powers ok province to appoint.
The office of the Master is essentially that of an officer, and while 

his duties are largely judicial in their character they do not eon 
stitute him a judge within the meaning of see. Off of the British North 
America Aet, so as to require his appointment by the Governor-General.

Statement Appeal from Maater’a order for judgment in favour of plain 
tiff in aetion on judgment of aiater province, affirmed.

A. Mtuleod Sinclair, tor appellant.
S. W. Field, tor reapondent.

llarrey. Ci. Harvey, C.J. :—This is an appeal from an order of the Mas 
ter, directing that the defence of the defendant be struck out
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and giving leave to the plaintiff to sign judgment for the amount 
of the claim.

The action is founded on a judgment obtained in the Sup
reme Court of Ontario. The defences raised by the pleadings 
are: (1) An allegation that the plaintiff is a foreign unregis
tered company ; (2) a denial that the plaintiff obtained the judg
ment in the Supreme Court of Ontario; (3) A denial of the 
jurisdiction of that Court.

It is apparent that the first defence is of no value because 
the company does not require to be registered simply to sue here, 
and no argument is based on this. No argument is based on 
either of the other two alleged defences either, the judgment hav
ing been proved in the. usual way.

The only defences raised in the argument arc to the juris
diction of the Master, and it is a somewhat singular coincidence 
that the judgment sued on is one obtained upon an order of the 
Master of the Ontario Court with a jurisdiction similar to that 
of the Master of our Court upon an application similar to the 
one here, and upon the consent of the defendant.

The order in question was made under rule 275, which pro
vide* that the application may be made to a Judge.

The first objection is that the Master is not a Judge and 
therefore cannot hear the application. The conclusion, however, 
does not follow from the premises. The Master docs not hear the 
application because he is a Judge, but because, under rules 536 
and 541, he has the powers of a Judge in such matters. The 
second objection is that the Master is a Judge and therefore can
not hear the application because it is beyond the power of the 
province to appoint a Judge. This objection involves a much 
wider field.

By sec. 96 of the B.N.A. Act it is provided that:—
The Governor-General shall appoint the Judges of the Superior, District 

and County Courts in each province, except those of the Courts of Pro
bate in Nova Scotia and New Brunswick.

By par. 14 of sec. 92, however, exclusive jurisdiction is given 
to the province in respect to,

The administration of justice in the province, including the constitution, 
maintenance and organization of provincial Courts, both of civil and crim
inal jurisdiction and including procedure in civil matters in those Courts.

ALTA.

8. C.
POLBON 

Iron Work»

Munnh.

Hartey, C.J.
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ALTA If the Master is a Judge within sec. 90, his appointment by
S. C. provincial authority is void. If, however, his office and duties 

Polson properly are comprised in the constitution and organization of 
Iron Works the Courts or their procedure, then it is by provincial authority 

Munns. that provision should be made for his appointment as well as 
Haney.oj. for his office and duties. It is true that the office of Master is 

one of comparatively recent origin in this Court, and it is also 
true that the duties which the Master perforins were, before the 
creation of the office, largely performed, as far as (hey then ex
isted, by the Judges of the Court, but it by no means follows that 
he is therefore a Judge any more than it would follow, if a Judge 
acted as clerk of his own Court, swearing the witnesses, making 
records and performing other clerical duties, that a clerk, to 
relieve him of those duties would be a Judge. There is, however, 
the important difference that the duties performed by the Master 
in relief of the Judges are, to a considerable extent at least, 
judicial in their character.

But, while there has been a Master in this jurisdiction for 
only a short time, the office of Master in Ontario, with duties of 
the same character, has existed since the passing of the Judi
cature Act in 1881, and so far as I have been able to ascertain 
the question of the power of the provincial authorities to appoint 
him has never been raised in the Courts or by Ministers of Jus
tice in considering the validity of the legislation. Perhaps there 
may be a partial explanation for that in the fact that, while the 
name was then new the office and duties were not, for the Mas
ter in Chambers was simply given the authority and duties 
theretofore had by the Clerk of the Crown and Pleas of the 
Court of Queen’s Bench, and by the Referee in Chambers of the 
Court of Chancery. The office of the Clerk of the Crown and 
Pleas was one which existed prior to confederation as will be seen 
by reference to eh. 10, sec. 24 of the Consolidated Statutes of 
Upper Canada of 1859, ch. 12, of the same statutes relating to 
the Court of Chancery', by sec. 9 authorizes the appointment of 
a Registrar and Master in Ordinary and by ch. 10 of 1870-71 
provision is made for the appointment of a Referee in Chambers. 
This statute also empowers the Court to authorize him to trans
act such business as was transacted by a Judge in Chambers with
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certain specified exceptions. The Referee was also to take such 
references as the Master in Ordinary was unable to take. This 
last mentioned Act appears to be a new Act as no reference is 
made to an earlier one on the same subject, and it recites that 
it is for the purpose of providing greater facilities for the trans
action of business in the Court of Chancery. There appears, 
however, to have been, prior to confederation, an officer called a 
“referee” exercising certain judicial functions, for, in the Chan
cery Chambers Reports, references are made to such officer, e.g., 
“Referee,” 2 Ch. Ch. 22 (1866), in which it was held that the 
referee had jurisdiction over costs. On the same page appears 
a report in Allan v. O’Xeill, in which a reference was made to 
the Master to “ascertain” certain facts, in other words, to make 
a judicial enquiry. Numerous other reports in this and the pre
ceding volume shew that the Master in Ordinary exercised im
portant judicial functions.

Likewise in England the office of Master is several centuries 
old in the Court of Chancery. The Masters were officers of the 
Court, but the chief of them, the Master of the Rolls, subse
quently developed into one of the most important of the Judges, 
and the offices of the others were subsequently abolished in 
1852, and in their stead were appointed Chief Clerks who exer
cised a jurisdiction in Chambers. In 1897, the name was again 
changed to “Master.”

In the common Law Courts the office of Master was created 
in 1837. By the statute creating the office they were called 
officers of the Court and were to be appointed to conduct the 
civil business thereof, and in 1867 it was provided that the 
Judges might empower them to transact all the business trans
acted by a Judge in Chambers not affecting the liberty of the 
subject. In Hals. vol. 9, 66, under the head of “Officers,” sec. 
5, we find sub.-sec. 3, “Masters of the Supreme Court.” In par. 
142, it is stated that their duties are:—

( 1 ) The control and superintendence of the central office of the Supreme 
Court; (2) judicial work in Chambers, and (3) issuing directions in 
points of practice.

From the foregoing it is apparent that at the time of the 
passing of the B.N.A. Act, judicial work of the character now- 
assigned to the Master in Chambers was being performed in
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both the English and (Canadian (Courts by persona designated 
by the name “Master” or some other name, who, by the statutes 
providing for these offices were termed “officers” and not 
“Judges” of the Court.

It is perfectly clear, of course, that the legislature could not 
provide for the office, either specifically or generally, and leave 
the executive or the Judges to give him a jurisdiction which 
would make him practically a Judge, but, in my opinion, that 
has not been done here. The Judge’s chief duty is to determine 
the rights of parties in the first instance by trial, and subse
quently on appeal. The practice and procedure is for the pur
pose of accomplishing these results advantageously and expedi
tiously. The work in Chambers is practically all leading up to 
trial and appeal. It is to this subsidiary work that the Master’s 
jurisdiction is confined. The order under consideration is per
haps the nearest approach to determining the rights of parties 
by trial that the rules authorize the Master to make. But in 
reality he is not trying the rights of the parties. He is deter
mining that there is no real issue to be tried. It is only when 
such a situation is found to exist that the Master is authorized 
to give a judgment in favour of the plaintiff. When he gives a 
judgment in favour of the defendant apparently all he does is 
to give effect to and enforce some rule of practice, e.g., for fail
ure to prosecute the action as required by the rules.

The Master has no jurisdiction in trials or in appeals and 
all of his acts are subject to review by a Judge.

llis office is essentially that of an officer preparing litigation 
for its legitimate purpose, viz., a trial of- the rights of the par
ties which is exclusively reserved for the Judges to whom it 
essentially belongs. His duties, therefore, while largely judicial 
in their character do not constitute him a Judge, since from 
them are reserved the essential duties of a Judge.

The appeal is therefore dismissed with costs.
Appeal dismissed.

Annotation—Constitutional law—Power of i*rovindal Legislatures to con
fer authority on Masters in Chambers and Local Judges.

This is an important decision, inasmuch as it appears to lx1 the first 
reported case—and, therefore, we may probably say—the first ease, which 
deals with the power, under the Constitution, of provincial legislatures to
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appoint judicial officer» with authority to exercise the functions, in Sup
erior Court actions, which are assigned under Judicature Acta and rules 
to Masters in Chambers in Ontario and in AlLirta, and in other provinces.
To understand the judgment it is necessary to have before one the follow 
ing Rules of the Supreme Court of Alberta.

276. When a statement of claim includes a claim for a debt or liqui
dated demand and any defendant has delivered a defence, the plaintiff 
may, on affidavit made by himself, or any other person who can swear 
positively to the facta, verifying the cause of action in respect of the debt 
or liquidated demand and the amount claimed and stating that in his 
belief there is no defence thereto, apply to a Judge for leave to enter Anal 
judgment for the amount so verified together with interest, if any, and

636. A local Judge of the Supreme Court shall, in actions brought or 
proceedings taken, or proposed to be brought or taken, in the Supreme 
Court in the Judicial District of which he is Judge or Acting Judge, possess 
the like powers of a Judge of the Supreme Court sitting in Chambers, save 
and except in respect of the matters following, etc.

641. A Master in Chambers in regard to all actions brought or pro
posed to be brought in the Supreme Court shall have power and he re
quired to do all such things, transact all such business, and exercise all 
such authority and jurisdiction in respect to tiie same, as may lie done, 
transacted, or exercised under and by virtue of these Rules, by any Local 
Judge of the Supreme Court, with or without the consent of the parties, 
except the trial of actions.

The question involved is whether the local legislature can confer, directly 
or indirectly, upon an official of provincial appointment, the powers de
scribed in the above Rule 276: or whether to do so infringes upon section 
96 of the British North America Act, which enacts that:—

“The Governor-General shall appoint the Judges of the Superior, Dis
trict, and County Courts in each province, except those of the Courts of 
Probate in Nova Scotia and New Brunswick.”

Even though the powers thus given by section 96 to the Governor-General 
would otherwise have come within the power of the provincial legislature 
under No. 14, section 92, to make laws in relation to:—

“The administration of justice in the province, including the Constitu
tion, Maintenance, and Organization of Provinca! Courts, both of Civil 
and of Criminal Jurisdiction, and including Procedure in Civil Matters in 
these Courts”—they are taken out of the latter power by section 96. This 
will not be disputed, for tiie British North America Act has to be read as 
a whole, as the Judicial Committee long since pointed out.

The whole question then is whether conferring upon a provincial official 
the powers described in Rule 276, in Superior Court actions, is, or is not, 
virtually appointing a Superior Court Judge?

TTie learned Chief Justice holds that it is not, because the Master in 
acting under Rule 276 “is not trying the rights of the parties. He is deter
mining that there is no real issue to be tried. It is only when such a situa-

Â
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tion is fourni^ to exist that the Master is authorized to give a judgment 
in favour of the plaintiff.”

It is true that this is apparently the first decision on the precise ease 
of a Master in Chambers, and that the constitutional position of this 
functionary has not been dealt with in Reports of Ministers of Justice. 
But the late Sir John Thompson dealt very thoroughly with the general 
question of intrusions by provincial legislatures and 'Governments on sec
tion 96, in his report of January 18th, 1889, on the subject of the dis
allowance of a Quebec Act respecting District Magistrates, as the Act in 
question termed them. This Report will be found in Hodgins* Provincial 
Legislation. 2nd ed.. at pp. 354-368; and is printed almost in extenso in 
Legislative Power in Canada, at pp. 140-174.

Sir John Thompson reviews the previous reports of Ministers of Jus
tice. and the decisions of the Courts in respect to provincial appointments 
of officers exercising judicial functions, such as Police Magistrates and 
Justices of the Peace Fire Marshalls, Division Court Judges, and Judges 
of Parish Courts in New Brunswick; and, speaking generally, he says:—

“The most remarkable instance in which provincial legislation has over
run the limits of provincial competence has been the legislation in refer
ence to the administration of justice. . . Doubtful legislation has
been adopted in nearly all the provinces, setting tip Courts with Civil and 
Criminal jurisdiction, with Judges appointed by provincial or municipal 
authority. . . . In most cases, as in the case of Quebec, now under con
sideration. the legislatures have been careful to avoid conferring the title 
of ‘Judges' upon the officers whom they have really undertaken to clothe 
with Judicial functions.”

The report of a Minister of Justice which comes nearest to having a 
direct bearing upon this Alberta decision, is that of Sir Alexander Camp 
bell, of January 30th, 1882, who look exception therein to a provision of 
the Ontario Judicature Act. 1881, constituting the Judges of County 
Courts. Official Referees and Local Masters. He says : “The undersigned 
thinks it doubtful whether the provincial legislature can constitutionally in 
this manner np|>oint Judges, who hold office by commissions from your 
Excellency, to other offices under the provincial Government. The expedi
ency of allowing County Judges to act as Referees and Local Masters is 
questionable: the same may at some future time require the consideration 
of Parliament.”

The decisions and reports of Ministers of Justice subsequent to Sir 
John Thompson's report of January. 18th. 1889, are the following: The 
King v. R tree nr g (1912). 1 D.L.R. 476. wherein the Supreme Court of 
Nova Scotia held, that under No. 14 of section 92. provincial legislatures 
have power to appoint stipendiary magistrates notwithstanding section 
06: (to the same effect is The King v. Banker (1912). 1 D.L.R. 295) ; and 
fix parte I a mini ( 1904). 30 N.B.R. 456. where the Supreme Court of New 
Brunswick held that a provincial Act which created stipendiary and police 
magistrates a Court with all the powers and jurisdictions which any Act
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of the parliament of Canada had conferred or might confer, was infra 
vires. This was followed in Geller v. Loughrin ( 1911), 24 O.L.R. 18, see 
at pp. 23, 33. Then there is Regina ex rel. McGuire v. Birkett (1891).
21 O.R. 162, where it was held that the provincial legislature had power 
to invest the Master in Chambers in Toronto with authority to try con
troverted municipal election cases; but this was rested upon the provincial 
power in relation to municipal institutions; In re Dominion Provident 
Benevolent ami Endowment Association (1894), 25 O.R. 019, when it was 
held that the Ontario legislature had power to confer on the Master in 
Ordinary the powers it assumed to confer upon him by the Ontario Cor
porations Act, 1862. which directs that he shall—settle schedules of credi
tors and contributories and generally shall have all the powers
which might la* exercised on any reference to him, under a judgment or 
order of the High Court.

Lastly, there is a Report of Sir John Thompson, of March 24th. 1892, 
upon a Quebec Act empowering the Lieutenant-Governor in Council, upon 
the report of the Railway Committee of the Executive Council to cancel 
the charter of any railway company incorporated under the laws of the 
province, in certain cases, in which he makes the remark that it seems 
clear that a legislature may invest other bodies than the Courts with 
powers and functions generally reposed by legislation in legal tribunals, 
without exceeding its jurisdiction. But he is here referring to the power 
of a provincial legislature to create a special tribunal for the determina
tion of a special matter and not of the power to confer general jurisdiction.

Reference may also lie made to In re (fueen's Counsel (1896). 23 A.R.
(Ont.) 792. where the question of the power of the provincial legislature to 
authorize a Judge of the Supreme Court to depute a Queen's Counsel to 
perform his judicial duties is somewhat discussed at pp. 799, 811.

In another report of 1889, besides the one already referred to (Hodgins*
Provl. Legist. 2nd ed., at p. 372), Sir John Thompson says that “the view 
has l»een taken by nearly all the Ministers of Justice since the union of 
the provinces, that the words of the British North America Act, referring 
to Judges of the Superior, District, and County Courts, include all classes 
of Judges like those designated, and not merely the Judges of the particular 
Courts which, at the time of the passage of the British North America 
Act happened to bear those names.”

It all. therefore, seems to come back to the question whether the Mas 
ter in Chambers when acting under the Alberta Rule 276, above set out, is 
acting as a Superior Court Judge, and exercising jurisdiction proper to a 
Superior Court Judge. If he is not, the decision is right ; if he is. then, with 
all respect lie it said, the decision is wrong. The further question, however, 
seems to arise whether a proceeding under that Rule in which the plaintiff 
succeeds, is not really “a trial of the action.” for the Rules do not appenr 
to contain any express definition of that phrase, as contained in Rule 541.

A. H. F. Lefroy.
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WESTERN TRUST CO v. CITY OF REGINA.
Sankatchcwan Supreme Court, Scwlands, ,/. July 24, 1015.

1. MASTER AND SERVANT ( § 11 t' 2—109)—UNPROTECTED FROG—(. UNTBIHL- 
TORY NEGLIGENCE—I'.WOVPI.I NG C ARS IN MOTION.

An unprotected frog in not of itself negligence where the deceased 
met his death in an attempt to uncouple cars while in motion, unless 
his duties required him to do so.

Action for negligence causing death.
P. M. Anderson, for plaintiff.
G. F. Iilair, for defendant.
Nkwlands, J. :—The jury in this ease found negligence on 

the part of both the deceased and the defendant. On the part 
of the deceased they found that his negligence consisted of 
attempting to uncouple cars while in motion, and on the part 
of the defendant that the negligence consisted of an unprotected 
frog and improper coupling appliance on cars. The cause of 
the accident, they found, was deceased stepping between the 
rails on which the cars were in motion, while east of the frog, 
and his foot being caught in the frog and car no. 103, crushing 
him. They also found that the evidence was not sufficient to 
enable the jury to give a definite answer to the question : Could 
deceased have avoided the accident by the exercise of ordinary 
care? . . .

The jury have found that he was negligent in trying to un
couple the cars while in motion, and, as in doing this negligent 
act he stepped on to the unprotected frog and was run over, I 
do not think the city is liable. There will, therefore, be judg
ment for defendant with costs. Judgment for defendant.

s.c.

Statement

Re STEWART AND TOWN OF ST. MARY’S.
Ontario Supreme Court, Lennox, J. June 16, 1915.

1. Municipal corporations (§ II C 3—114 B)—Regulation of pool booms 
—Reasonableness.

A by-law limiting the number of billiard and pool-room licenses to 
one, is a proper exercise of the municipal police power and reasonable, 
and does not contravene sec. 254 of the Municipal Act, R.S.O. 1914, 
ch. 192, providing against the creation of monopolies.

[Re McCracken, etc., 23 O.L.R. 81 ; Rowland v. Town of Collingwood, 
16 O.L.R. 272, distinguished.]

Motion to quash by-law.
J. C. Makins, K.C., for applicant.
Lennox, J.:—By-law No. 297 enacts “that the billiard- 

and pool-room licenses to be issued in the town of St. 
Mary’s for the ensuing license-year beginning on the 1st day
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of May, 1915, shall be limited to one,” and that for such license 
the licensee shall pay $72. The population of St. Mary’s is about 
4,000, and it is not pretended that one license is not sufficient 
for the requirements of the town, or that the by-law was not 
passed in good faith. The application was not opposed.

Not because of this, but by reason of the majority decision in 
Re McCracken and United Townships of Sherborne et al. (1911), 
23 O.L.R. 81, the point of least resistance would apparently be 
reached by quashing the by-law. But that case and the eases 
upon which it was founded were all in respect of by-laws under 
the Liquor License Acts, and governed by considerations which 
I do not think arise here, and in all of them, except the Me- 
Cracken case, supra, bad faith was distinctly found. In none of 
them were the reasonable requirements of the municipality as a 
whole provided for, and the positive law that there shall be 
licenses to sell liquor, except upon the vote of the people to the 
contrary, was contravened—in each case it was substantially 
prohibition without compliance with the provisions of the stat
utes in that behalf, and sections of the municipality were dis
criminated against.

The applicant relies upon sec. 254 of the Municipal Act, 
R.S.O. 1914, eh. 192, providing against the creation of monopo
lies. The section reads as follows:—

Subject to section 255. and to section 7 of the Ferries Act and to 
section 8 of the Ontario Telephone Act, a council shall not confer on any 
person the exclusive right of exercising, within the municipality, any trade, 
calling or business, or impose a special tax on any person exercising it, or 
require a license to tie taken for exercising it, unless authorised or required 
by this or any other Act so to do; but the council may require a fee, not 
exceeding $1, to be paid to the proper officer for a certificate of compliance 
with any regulations in regard to the trade, calling or business.

By sub-sec. 2 of sec. 249 of the Municipal Act, “a by-law 
passed by a council in the exercise of any of the powers conferred 
by and in accordance with this Act, and in good faith, shall not 
be open to question or be quashed, set aside, or declared invalid, 
either wholly or partly, on account of the unreasonableness or 
supposed unreasonableness of its provisions or any of them.” 
This is a new provision, introduced in 1913 by 3 & 4 Geo. V. ch. 
43, sec. 249, sub-sec. (2), and will eliminate the difficulties re
ferred to by Mr. Justice Riddell in the McCracken case at pp.
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100, 101, arising out of the extensive supervisory powers exer
cised by English and Canadian Courts—a legislative sanction of 
the language of my brother Riddell when he says : “I venture to 
think that those on the spot elected by the people are better 
judges of what is or is not reasonable than His Majesty’s 
Justices.”

Aside from this, it has long been recognised here and in 
England that by-laws of municipalities ought to be “benevo
lently interpreted,” that “they ought to be supported if pos
sible,” and that “the Court ought as far as possible to support 
by-laws issued by local authorities, unless it could clearly be 
seen that the by-law was made without jurisdiction or was obvi
ously unreasonable:” Walker v. Stretton (1896), 12 Times L.R. 
363 ; Kruse v. Johnson, [1898] 2 Q.B. 91, 14 Times L.R. 416 ; Re 
McCracken and United Townships of Sherborne et al., 23 O.L.R. 
at p. 89; Merritt v. City of Toronto (1895), 22 A.R. 205, at p. 
207.

Section 250 of the Municipal Act, in so far as it enacts that 
“every council may pass such by-laws and make such regulations 
for the health, safety, morality, and welfare of the inhabitants of 
the municipality in matters not specifically provided for by this 
Act, as may be deemed expedient, and are not contrary to law,” 
also only dates back to the Act of 3 & 4 Geo. V. eh. 43, sec. 250.

Taking into account the very large discretionary powers con
ferred upon the council by these provisions, and that incidental 
monopoly even where it is to be enjoyed by one individual or 
company is not foreign to our statutory municipal law, for in
stance, for the supply of light, heat, and power to the inhabi
tants under see. 399, sub-sees. 17, 50, and 64, and the obvious 
case of an exclusive franchise to a street railway company, I can
not read sec. 254 as necessarily compelling a municipal council 
to issue licenses for a multitude of pool-rooms, slaughter-houses, 
pounds, and livery-stables within the municipality—some of 
them noxious and offensive, although necessary' or proper to a 
limited degree—beyond the reasonable requirements of the 
municipality, even if it may be argued that the reasonable and 
proper limitation fixed by the council may incidentally and un
avoidably result in individual monopoly. It may be still mono
poly if two or even more licenses are provided for. One license
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for 4,000 people is no more a monopoly than two licenses in a 
town of 10,000 inhabitants. There is no question of practical 
prohibition here, as in Howland, v. Town of Collingwood (1908), 
16 O.L.R. 272. The people must have hotels until the people say 
otherwise at the polls—but the council is not bound to provide 
for pool-rooms; and, having provided for and issued two licenses, 
can cancel one or both of them. They can regulate charges as 
they see fit, and by fixing a sufficiently high license fee can pre
vent unreasonable profit to the licensee and secure revenue for 
the municipality at the same time.

The motion will be dismissed, and, the council not appearing, 
there need be no order as to costs. Motion dismissed.

MILLER v. HALIFAX POWER CO. Ltd.
\ova Scotia Supreme Court, Sir Charles Toxcnshend, C.J., Graham, E.J., 

Russell, Longley, and Ritchie, JJ. January 12, 1915.
1. Vendor and purchaser (| III—38)—Bona fide purchaser—Purchase

OF LANDS FROM AGENT—TRUSTS—KNOWLEDGE.
Where title to land is taken in the name uf an agent, although pur

chased with the funds of the principal and held by the latter for a 
period sufficient to give him a title by possession independent of the 
agent’s fiduciary relationship, a purchaser of the agent with know
ledge of such circumstances does not stand in the position of a bond 
fide purchaser as to acquire a title to the land superior to the prin-

2. Contracts (§1E4—80)—Statute of frauds—Trusts—Purchase of
LANDS BY AGENT—EQUITY OF PRINCIPAL.

The trust arising out of a conveyance of land in the name of one 
occupying the fiduciary position of manager, which was purchased 
with the funds of the employer, is not within sec. 5 of the Statute of 
Frauds, R.K.N.8. 1900. ch. 141, as to require a writing, in view of the 
provision that the statute shall not extend to any trust in land aris
ing or resulting by implication or construction of law.

3. Records and registry laws (§111 A—10)—Trusts — Purchase of
LANDS BY AGENT—EQUITY OF PRINCIPAL.

The registry laws giving priority to a later instrument if the 
former instrument affecting the land has not been registered, have 
no application to the equity of a principal in the land purchased in 
the agent’s name, which does not admit of registry.

4. Records and registry laws (§1IIB—15)—Registration of deeds —
Requisites—Consideration—Failure of—Effect.

In order that a deed may he operative under the Registry Act it 
must lie founded on a valuable consideration; a mere recital of such 
payment in the deed is not enough, and to overcome it, it is necessary 
to prove valuable consideration and absence of notice. (R.S.N.S. 
1900, ch. 187, -< c. 15).

6. Adverse possession ( § I F—25)—Tenants in common—Possession 
against—Rights of purchaser.

No title as against the co-tenants is acquired by a purchase of 
lands from a tenant in common who has not the possession of the 
lands against the co-tenants as required by sec. 14 of the Statute of 
Limitations (X.S.).
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6. Eminent domain (§ III ü 2—160)—Practice — Determination of
ownersh ip—Com pen ration .

The proper practice in expropriation proceedings is to have the 
title settled before the assessment of damages so that it will be cer
tain that the arbitrator has the right claimants before him and the 
compensation may be properly fixed.

7. Trespass ( § l C—18)—Recovery fob—Equitable owner—Right or.
Under the Judicature Act (N.S.) recovery for trespass to land may 

Ik* hud upon un equitable title where there is an appropriate prayer 
for such relief.
Appeal from the judgment of Meagher, J., in favour of 

plaintiff in an action for damages for trespasses and injunction 
to prevent further trespasses, and an order to restrain defendant 
from proceeding with proposed expropriation proceedings.

//. Mellish, K.C., and F. II. Bell, K.C., for defendant, appel
lant.

T. S. Rogers, K.C., for plaintiff, respondent.
Sir Charles Townshend, C.J.:—The learned trial Judge 

has so thoroughly and exhaustively dealt with all the facts of 
this ease that it becomes wholly unnecessary for me to repeat 
what he has so well written. After a careful review of the evid
ence I can find no reason for dissenting from any of his con
clusions on question of fact. Moreover, if he is right in these 
respects I think his legal deductions are correct. One of the 
chief points of attack was in regard to the land conveyed to the 
defendant company by Hill. Were they lands which belong to 
Hill individually or were they purchased by him for Todd and 
Co., for whom he was manager? I have no hesitation in conclud
ing, from all the circumstances in evidence, that Hill simply 
carried out an agreement for their purchase made by Todd long 
before, and that in taking the deed in his own name he only fol
lowed up a practice of the firm of Todd and Co., in acquiring 
all the wood land they could get hold of in that vicinity. It is 
proved that Todd and Co., logged on them when Hill was there 
—for their own benefit, and I think sufficiently shews that in the 
sale to the Youngs he treated these lands as a part of the Todd 
and Co. property, and it is evident that up to the time he was 
approached by an agent of the defendant company he had no 
idea of laying claim to them—in fact had no knowledge that 
there was any such land there in his name as no doubt he acted 
in the belief that Todd and Co. owned the whole of them. The
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very exception of certain lands in the vicinity which did belong 
to him mentioned in Todd and Co.’s deed to Young substantiates 
this conclusion. Much more might be said in support of this 
view but it is unnecessary. 1 think then Todd and Co., were in 
the lawful possession of these lots from the time Hill got his 
deed and continued in possession such as could be had of wilder
ness land up to the sale to the Youngs and since by plaintiffs. 
Twenty years having elapsed since the original purchase, I 
should think if that were necessary that plaintiffs and those for 
whom they claim, have gained by possession a good title in
dependently of Hill altogether, and that his deed to defendant 
conveyed nothing—no legal title.

Apart from these considerations I cannot avoid the conclu
sion that the defendant company through their agents were well 
aware that plaintiffs claimed these lands as part of the Todd 
and Co., lands acquired by them. The learned trial J udge says, 
and I agree with him:—

I have no manner of doubt that the defendants had actual notice that 
the plaintiffs claimed to own these lots before they purchased from Hill. 
The mere agreement to buy would not protect them if, before they paid 
for them, they had notice of plaintiffs' claim of ownership, and they cer
tainly had such notice, in my opinion.

The defendants were not therefore bond fide purchasers with
out notice, which alone would justify their acts. Mr. Bell, for 
the defendant company, of course, contended that the defendant 
had neither actual nor constructive notice. Holding the opinion 
I have expressed, it is not necessary for me to discuss the auth
orities cited by him in respect to constructive notice. If plain
tiffs title depended on Hill being merely a trustee for Todd and 
Co., there might be some difficulty in view of the Statute of 
Frauds. But as I have above intimated, I am of opinion that 
Todd and Co. had acquired a good title by length of possession, 
and I further think the deed from Hill to the Todds on a fair 
construction included the lands in question. Certainly in his 
dealings with the Youngs, when they were investigating the title 
to the whole block of lands for which they were negotiating, he 
included them as part and parcel and he would be estopped 
from setting up a claim to them or right to dispose of them as he 
did to the defendant company. Now, as to the other lots of land,

IV. S.

8. C.

Halifax 
Power (Jo.

Sir Chsrle* 
Townshend, C.J.



32 Dominion Law Reports. |24 D.L.R.

N. S. inasmuch as 1 concur in the conclusion of the trial Judge in re
8.0. spect of them and in his reasons for the same, it would be mere

MiTT.rn reiteration to repeat them here and 1 refrain from doing so.

Power Co.
1 am of opinion that the judgment appealed from was right, 

and that this appeal should be dismissed with costs.
Graham, EJ. Graham, E.J.:—This is an appeal from a judgment for the 

plaintiffs in respect to their different titles in a large block of 
timber lands, the Covey and Brunswick lots.

1. As late as March 15, 1913, the defendant took from Charles 
R. Hill a deed of this property. The property happened to be 
standing in his name, but he did not own it. According to the 
learned trial Judge’s finding of fact, Hill, when he took the deed 
of it, taken as long ago as September 29, 1889, occupied a fiduci
ary position to the Todds and was incapacitated from selling it 
to anyone. He only had a bare legal title. He acquired it for 
the Todds. The firm of Todd, Polleys and Co., and their suc
cessors N. L. Todd and Co., in both of which N. L. Todd was a 
member, conducted a large timber business at St. Margaret’s 
Bay and owned a large block of timber land, some 70,000 acres. 
N. L. Todd resided at St. Margaret’s Bay for a great many 
years and until his death which took place in December, 1887. 
Charles R. Hill, so the Judge finds, was the firm’s bookkeeper 
for several years before Todd’s death, and thereafter became the 
manager, and so continued until Frank Todd sold out to Young 
Brothers in 1895. He was in a position of trust as the evidence 
shews.

In respect to the acquisition of this land the learned trial 
Judge has found, that on or about 1887, Charles Brunswick 
verbally agreed to sell it to Ninian L. Todd, and gave him pos
session, under such agreement at once, which possession the firm 
of Todd and Co. and the successors in their title have held ever 
since without disturbance or interruption until the acts of the 
defendants complained of. Already the Todds (June 22nd, 
1882), had obtained a deed of an undivided northern half of the 
Brunswick lot from William Brunswick, F. 18. In 1888, less 
than a year after N. L. Todd’s death, Hill, who was the man
ager, obtained a deed from Charles Brunswick of this property,
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no doubt in pursuance of the agreement to sell, but he took all, 
not merely the half unconveyed.

Hill’s evidence that the amount of the cheque was charged 
back to him is discredited by the learned trial «Judge, so that 
we have a case where the consideration was paid by the firm. 
Christie proves that he heard the bargain for the sale made be
tween Todd and Brunswick.

It is quite explainable why the deed was taken in Hill’s 
name. There was no member of the firm then in Nova Scotia 
and Hill occupied a peculiar relation to the firm. The learned 
trial Judge says:—

There is proof that an understanding was reached whereby Hill was or 
was to become a member, and his name appeared as such in some docu
ments, but apparently his interest was routined to a share in any surplus 
that might exist when the firm was wound up and all liabilities discharged, 
and gave him no right or title in the lands of the firm whether actually a 
member or not is not necessarily material in any event.

Hill himself gave out that he was one of the partners in tak
ing up land at the Crown land office, p. 122. For instance:— 

Inkerman Mills, St. Margaret's Hay, N.8.
Mr. Austin. July 18th, 1892.

Dear Sir,—The names of the firm of N. L. T. and Co., are: Frank Todd, 
Henry F. Todd, Kdwin H. Todd, Mrs. Ada Young, (’. R. Hill, Lumbermen, 
St. Stephen, N.B., St. Margaret’s Ray.

It don’t make much difference. If you want to you can make the 
grants in my name. Yours truly,

(Sgd.) N. L. Todd A Co.
This was in Hill’s handwriting and the records of the Regis

try of Deeds office, p. 156, and of the Crown land office 116 to 
123, shew that after the death of N. L. Todd, Hill invited con
veyances to him in his name of property of the firm. He in
cluded his own name as a member of the firm.

Then there is another fact proved (p. 47) that the property 
now under discussion was logged over by the firm of N. L. Todd 
and Co. and in Todd’s lifetime. Hill sought to explain that by 
saying that if the company did so they paid him stumpage for it. 
That statement is contradicted by Christie, p. 48, and Brunswick 
in effect and the mode of scaling shews its incorrectness and was 
disbelieved by the trial Judge. The notion of his carrying on 
business for himself in the acquisition or operating of the land in 
the midst of the firm’s land when it was his duty to acquire land
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for the firm and to operate it for them, is out of the question. 
Then when the firm’s property was sold to the Youngs in 1895, 
lists of the deeds of the various properties were produced by 
Hill and a plan to shew what they were purchasing, and this 
property was put forward and the title of it by Hill himself.

And in fact these very lots were pointed out to Young when 
he was purchasing by Christie who was under Hill as part of the 
Todd lands. Moreover, in the office occupied by Hill during all 
the years was a map on which the firm’s lands including these 
lots were in red. No one knew it better than Hill.

The learned Judge’s finding is wholly supported by the evid
ence, and he has put his conclusion (in which I concur) as fol
lows :—

I have already stated Todd’s verbal purchase for his firm from Charles 
Brunswick and that they went into possession soon after thereunder with 
the knowledge and consent of the vendor. Todd did not pay the purchase 
price at the time; that may have been due to the fact that the vendor 
owed the firm some money which was intended to be applied towards the 
price. Hill while managing the business of Todd and Co., and less than a 
year after Todd’s death, obtained a deed from Brunswick of these lots in 
his own name for the same price at which Todd had bought them and 
paid for them with a cheque of Todd and Co., and an account due by the 
vendor to the firm.

It is true he sought to shew that entries were made later in the firm's 
books which were destroyed years ago by which the payment was debited 
to himself. He knew, of course, that Todd had bought them for the firm 
and that it was in possession of them under that purchase. He, ns an 
individual, never went into possession, and never exercised any control 
over them, and always regarded them as the firm’s property.

I have no doubt that when Hill took that deed he intended it f ir tin- 
firm and understood he was giving effect to Todd’s purchase, but he hail 
it made to himself as a matter of convenience in the event of the firm sell 
ing out. He was then the only person residing in Nova Scotia connected 
in any wise with the firm. I believe Brunswick’s evidence as to this 
transaction and reject Hill’s as not truthful. I say the same as to any 
matter whereon there is conflict between Hill and Brunswick and Hill and 
Young or Christie. Hill’s conduct in relation to Young’s purchase, and 
later, is reconcilable only to the theory that the conveyance to him was for 
the firm’s use and benefit and in no sense for himself.

If he owned or thought he owned these lots as an individual distinct 
from the Todd firm he would not have represented them to Young as the 
property of Todd and Co. Neither would he have lumbered them for 
Todd and Co., as their own property. He was the trusted servant of Todd 
and Co. He had no business or enterprise in hand or in course of forma 
tion, with which these lots would be useful, and apart from all this, he 
would be unlikely to buy timber lands within the area which the firm
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owned and thus in a limited way put himself in rivalry with the firm in 
whose employ he was.

A strange thing happened before the sale to the Youngs. 
After N. L. Todd’s death—it was sonic time in 1893—the Todds 
took a quit claim deed, F. 36, from Hill of all his interest in the 
lands of the owners.

There had been some talk of a partnership, and in case any 
such interest in the land had been acquired by Hill by reason 
of such a relation it was evidently thought desirable to have 
that released. So this deed was taken from Hill.

Sell alien release and for ever quit claim unto the said Frank Todd, 
Henry F. Todd and Edwin B. Todd and Addie Young, their heirs and 
assigns, all my right, title and interest in and to those certain tracts, lots, 
pieces or parcels of land situate in the Counties of Halifax, Hants, Kings, 
and Lunenburg, and elsewhere in the Province of Nova Scotia, standing in 
the name of Todd, Polleys and Co., or in the name of Ninian L. Todd, or of 
John Polleys, or in the names of Ninian L. Todd, Frank Todd and John 
Polleys, either by grants from the Crown or by conveyances from divers 
persons, and the buildings, heriditaments, easements and appurtenances 
to the same belonging, and the reversions, remainders, rents and profits 
thereof, and all the estate, right, title, interest, claim and demand of the 
said Charles R. Hill, his heirs, executors and administrators of in or to 
the same, save and except from and out of this conveyance the house in 
which said Charles R. Hill resides and the lots of land situate on the 
outer or seaward end of the island on which the mill at St. Margaret's 
Bay in said County of Halifax is situated.

The exception made was Hill’s own private property, a pro
perty on Sheeps Island actually standing in the name of Hill. 
But in respect to this Covey and Brunswick land it was appar
ently not known, except by Hill, that it stood in the name of 
Hill, and the description of land standing in the name of the 
person or persons which it attached to Hill’s interest if he was 
a partner, did not attach to this Covey and Brunswick property, 
which was not in one of the names mentioned, but was, of course, 
in Hill’s name. So the legal title was not by that deed vested 
in the proper owners. No doubt the diseovery of this fluke years 
afterwards by the defendants who appear to have searched 
closely for any flaws in the plaintiffs’ titles led them to look up 
Hill.

Of course Hill was the man whose duty it was to sec that the 
land standing in his name acquired in the continuous absence 
out of the province of the members of the firm by him as man-
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ager or quasi partner, should have been included in that quit 
claim deed.

Then the Youngs in March, 1896, acquired the timber lands 
of the Todds and they subsequently passed to the Dominion 
Lands Co., and then to the plaintiffs, and the descriptions cover 
the Covey and Brunswick lots. Hill left the Province some time 
in 1898 and lived continuously abroad. He sold the Sheeps 
Island property about that time, and one would suppose he had 
no further property at St. Margaret’s Bay. Then in 1913 after 
the long rest, a man by the name of Cruik, an agent of this de
fendant company began to search titles and he found, as he says, 
that the grant to Hill stopped at Hill. That must have brought 
him into contact with the deed of March 6, 1893, already men
tioned because by that deed Hill transferred his interest if any 
in so many properties to Todd. And in March, 1893, he in
quired where Hill was and one of the persons he inquired of was 
McF. Hall, an employee of the firm N. L. Todd and Co., not 
continuously between 1886 and 1895, when they sold out to 
Todd. He started to Hill’s house out of Calais Maine and he 
approached Hill on the subject of purchase. Why the usual 
channel of correspondence was not resorted to is not explained. 
He took a quit claim deed with him. Hill was not clear and he 
demurred, and a second visit from Nova Scotia became necessary.

The learned trial Judge has found that the defendants, when 
they took this quit claim deed from Hill, had actual notice that 
the plaintiffs were claiming this land and I think there is evid
ence to sustain this finding. I do not propose to refer particu
larly to it. But of this I am sure that there is abundant evid
ence to shew that there was constructive notice and that is quite 
sufficient in a case of this kind which is not a question under the 
Registry of Deeds Act, but is simply a case of dereliction of 
duty on the part of a fiduciary in trying to convey his princi
pal’s land which had since become that of others.

Mr. McColl, who is also connected with this company, and 
was concerned with Cruik in acquiring the deed from Hill, had 
several interviews with McF. Hall as well as Cruik. Now, McF. 
Hall, who is called as a witness for the defendants, says in cross- 
examination as follows, page 86:—
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Q. Did Mr. McColl ask you who Hill was? A. Yes. Q. Did you tell 
him who he wasï A. I told him who C. R. Hill was. Q. Told him he 
used to be in business down there with N. L. Todd and Co. A. Yes, man
ager. Q. And that he had just as much to say about it as N. L. Todd had? 
A. I would not say he had as much to say about it as the rest of the firm. 
Q. Y'ou told him he was one of the firm? A. No, sir, manager of the firm.

Hall’s information pointed directly to the Todds. Hill had 
never been in actual possession of these lots. Page 180, lines 
28-30; and for fifteen years had been out of the country. The 
lots were in the block of the lands which were occupied first by 
Todds, then by the Youngs, and the Dominion Lumber Co., and 
the plaintiff. The acute person who negotiated this quit claim 
deed from Hill was relying upon the registry law but that law 
is not applicable to this case at all. They were put on inquiry 
by various circumstances I have already mentioned. Christie 
proves that under Hill he had done lumbering for the Todds 
upon these lots. Then dams and roads had been built upon the 
property from time to time. Miller, pp. 11 and 12, Boutlier, p. 
31, Keans, p. 34, Mason, pp. 37 to 38. Then there were so many 
people besides Hall that they could have asked if they really 
wished to ascertain whether it was at all probable that when 
the block had passed from the Todds part of it was really Hill’s. 
The fact is evident that Hill had to be convinced by looking at 
his quit claim deed to the Todds that he had not really conveyed 
these lots with the other property before he would consent to 
execute the deed to this defendant and bring himself within the 
terms of the law as to conveying the same property twice. 1 
have said that this question is not within the registry laws. 
That is a statute giving priority to a later instrument if the 
former instrument affecting it has not been registered. There 
arc not two instruments here. The plaintiff had but an equity 
which did not admit of registry under that Act.
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Then Mr. Bell relied on the Statute of Frauds, and he argued 
that if there was a trust relation between Hill the manager 
and trusted employee of the Todds, there must be a writing. 
But see. 5 of the Statute of Frauds, R.S.N.S. 1900, eh. 141, pro
vides that:—

This section shall not extend to any trust in land arising or resulting 
by implication or construction of law.
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In Perry on Trusts, sec. 139, it is said :—
If a person standing in a fiduciary relation . . . purchases other pro

perty so immediately connected with the trust estate that it must be used 
with the trust estate, and the independent ownership of which would 
seriously affect the use and value of trust property he cannot retain the 
same for his own benefit but he must hold it upon the resulting trust for 
his beneficiary.

2. The Harshman lot. The learned trial Judge, with his 
usual pains, has stated the facts in regard to this lot. It appeara 
that this Harshman lot of 100 acres was in 1847 granted by the 
Crown to Con rod Harshman, Sen. and his four sons. Some con
veyances took place, but in respect to five-tenths of the lot the 
plaintiffs’ title is undisputed. But the remaining five-tenths are 
disputed. The learned Judge has found in favour of the plain
tiffs as to three-tenths and as to two-tenths against them. In 
respect to the three-tenths it appears that in 1884 N. L. Todd 
and Co., acquired title by a deed from George Maling, who 
had purchased from the Harshman’s, but the deed from Maling 
was not registered. The Todds went into possession and they 
and their successors have been in possession ever since. After 
George Maling’s death his executors, May 13, 1897, conveyed to 
one George Lapierre all the interest Maling had ; Lapicrre con
veyed to William Davis, and on April 22, 1913, Davis conveyed 
to the defendants.

The learned trial Judge has found that it is not proved that 
there was valuable consideration, and therefore the deeds later 
than Maling’s to Todd do not under the terms of the Registry 
Act cut out that deed. In order to succeed here, the person 
must prove valuable consideration and absence of notice, R.S. 
N.S. 1900, ch. 137, sec. 15, and he cites authority that the re
cital of such payment in the deed is nr* enough. I accept the 
learned Judge’s judgment.

Then as to the two-tenths, the defendant set up under date 
of April 4, 1913, a deed from one Isaac Harshman and from 
one Ebenezer Harshman, and the defendants claim that these 
were sons of Con rod Harshman, Jun.

The plaintiffs rely upon possession of this undivided share 
under the Statute of Limitations and it is clear that there was
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no possession proved by Conrod Harshman, Jun., or these alleged 
heirs. Also that the Todds and the successors in title of the 
remaining shares in the lot were in possession.

As the law was until recently, the defendants could not have 
purchased from persons out of possession. It would have been 
the purchase of a pretenced title. But the question of posses
sion, a serious one, has been determined against the plaintiffs 
by the learned trial Judge. He must have thought, that under 
section 14 of the Statute of Limitations they had not, as against 
the other tenants in common, such a possession as to set the 
statute running against them. I do not propose to disturb the 
learned «Judge’s disposition of that question.

3. In respect to the Love and Dean lots the defendants are 
trying to expropriate them under a statute and they only object 
that the plaintiff cannot have a declaration that they are the 
owners, that this must be left to the arbitrators, who award the 
compensation.

In this country, where our titles are likely far more irregular 
than in England, there is much to be said* in favour of having 
the title settled before the assessment of damages so that it will 
be certain that the arbitrator has the right claimants before him 
and have the compensation properly fixed with the persons en
titled before him, and after being heard, and not fix the com
pensation and find afterwards an insufficient amount to pay the 
claimants. I think that the judgment should stand.

The defendants raised a question about the pleadings. That 
there cannot be a recovery in trespass upon an equitable title. 
But, under the Judicature Act, this is a perfectly good equitable 
action. There is an appropriate prayer and besides the equitable 
relief given by a declaration and restraining order, the plain
tiffs are entitled to recover damages for the injuries which the 
Judge has awarded them.

The appeal, in my opinion, should be dismissed and with 
costs.

Russell, J., and Ritchie, J., concurred.
Longley, J., announced that he had come to the same con

clusion. Appeal dismissed with costs.
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ALTA. SHEPARD v. BRUNER.

8.C. Alberta Supreme Court, Harvey, C.J., Scott, Beck and Simmons, JJ.
June lti, 1915.

1. Infants ( 5 II 1)2—25)— Assignment of interest in land—Riuht to
disaffirm—Parol trust—Reasonable time.

An assignment by an infant of his interest in a purchase of land 
not prejudicial to the infant’s interest is merely voidable; but a lapse 
of three years after his attainment of majority is not a reasonable 
time for the exercise of his right of avoidance, so as to entitle him to 
the enforcement of a parol trust founded thereon.

[Doc dem Brumfield v. Smith (1788), 2 T.R. 436; Edicarda v. Bru- 
denell, [1893J A.C. 360, applied.]

2. Evidence (§ VI 1—567)—Parol evidence—Trusts.
A trust intended by an instrument purporting to be an assignment 

absolute on its face may be established by parol evidence.
3. Trusts (§ 1 C—16)—Parol trust—Statute of Frauds,

The Statute of Frauds does not prevent the establishment of a 
trust by parol evidence.

[Rochefoucauld v. Huustead, [1897J 1 Ch. D. 196, applied; Shepard v. 
Bruner, 19 D.L.R. 869, reversed.]

Statement Appeal from judgment of Stuart, J., 19 D.L.R. 869, in favour 
of plaintiff in action for declaration of a joint interest in a pur
chase of land.

Harvey, C.J.

C. T. Jones, K.C., for defendant, appellant.
A. //. Clarke, K.C., for plaintiff, respondent.
Harvey, C.J. :—I will assume that the learned trial Judge’s 

view is correct that no effect should be given to the order made 
by him for the purpose of making effective the infant’s release. 
This leaves the transaction one in which an infant is a party and 
which is therefore either void or voidable. I will also assume 
that the plaintiff’s evidence of the transaction is the true one, 
viz., that his release was and was intended to be on the conditions 
specified in the memorandum made by Mr. Reginald Stewart. 
Pollock on Contracts (8th ed., p. 57), referring to infants’ con
tracts at common law, says:—

It was once commonly said that an agreement made by an infant, if 
such that it cannot be for his benefit, is not merely voidable, but absolutely 
void, though in general his contracts are only voidable at his option. But 
this distinction is in itself unreasonable and is really unsupported by 
authority while there is considerable authority against it.

Whether we ought to accept Pollock’s view or not, I think 
it could not be said that this contract was necessarily preju
dicial to the infant’s interest and if not, it must necessarily be 
only voidable.

I will assume again that for 3 years, until the plaintiff
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reached his majority, he need pay nothing, and the defendant 
could still not free himself from his claim, at any rate, without 
legal proceedings. Under these circumstances, on January 25, 
1911, when the plaintiff attained his majority he would be en
titled on payment of one half of the moneys paid by the defen
dant on the agreement of purchase to a one-half interest in the 
land. In Hals., vol. 17, par. 179, it is stated that:—

A voidable contract can be repudiated by the infant either during in
fancy or within a reasonable time after he attains full age. . . . Itut
. . . it is binding on him if he takes no steps to repudiate it for a con
siderable time after he has attained full age.

In Due d. Brumfield v. Smith (1788), 2 T.R. 436 (100 E.R. 
235), in which the right of election to determine a lease was 
given to an infant upon his coming of age, it was held that a year 
after his coming of age was too late to exercise the option.

In Edwards v. Brudenell [ 1893J A.C. 360, there was a mar
riage settlement, in which the husband, an infant, agreed to 
settle all the property to which he would become entitled under 
the will of his father. His father dies three and a half years 
after he came of age. It was held that more than a year after 
the father’s death it was too late for the husband to repudiate 
the agreement. No intimation of what would be a reasonable 
time is given, but Lord Halsbury adopts the words of Lindley, 
L.J., in the Court of Appeal, who saxs,
whether the defendant could have repudiated the deal in five or six or 
nine months after he came of age, I do not care to discuss, but to ask us 

‘ to hold that he repudiated within a reasonable time is to ask us to hold 
I that which no reasonable man could think of holding.

In the present ease the action was brought more than three 
years after the plaintiff came of age. If there was any prior 
attempted repudiation which is not clear, it was at the most 

l only two or three months earlier. In my opinion, this was not 
\ within a reasonable time. The plaintiff was aware that the de- 

fendant was required to make annual payments for one half of 
which, if the transaction were repudiated, he, the plaintiff would 
he liable. At the time the plaintiff came of age these payments 

; had already amounted to more than $21.000, and it would be 
most unfair that the plaintiff should allow these payments to 

: continue and still be permitted to preserve his right to repudi- 
^ ate. What would have been within a reasonable time under the

I
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circumstances is not material though, in my opinion, it would 
have been very much less than the three years that elapsed. 
From the fact that, a little more than 6 months after the plain
tiff came of age, the defendant made a sale by which he recouped 
himself all that he had expended up to that time and by which 6 
months later he had money in pocket, it is hard to avoid the 
conclusion that it was the subsequent knowledge of the sale 
which was the occasion of the plaintiff’s determination to seek 
to restore his former rights, which, from having appeared to be 
of no value, had now become of substantial worth. This, of 
course, means that instead of being simply neglectful of his 
rights he had indeed abandoned all intention of repudiating the 
transaction. The attempted repudiation then having failed, 
the plaintiff’s right was simply to preserve his half interest in 
the property upon paying up his half of the instalments in 
accordance with the arrangement as set out in Mr. Stewart’s 
memorandum. I will assume again that as time was not of the 
essence of the agreement and as he was an infant, he might when 
he came of age, upon tendering the half of what had been paid, 
with interest, have been entitled to a half interest in the pro 
perty, but his right is in the nature of an option and it would 
be most unequitable to hold that he might wait for three years, 
and until he learned that the defendant had received enough 
money that he would not merely not be called on to pay any
thing, but on the contrary would be entitled to receive a con
siderable sum, and then claim a half interest, the burden of 
which has been borne by the defendant for several years and 
during a time when it seemed doubtful whether it had any real 
value. For the reasons stated, I am of opinion that the plaintiff 
had failed to shew that he is entitled to any interest in these 
lands, and I would allow the appeal with costs and dismiss the 
action with costs.

Scott, J., concurred with Harvey, C.J.
Beck, J. :—At the conclusion of the argument, expecting that 

I should have no further opportunity of considering or dis
cussing the case before my brother Judges would be ready to 
give their considered reasons for judgment, I noted my conclu
sions. I have since had opportunity for further consideration
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and discussion, and remaining of the same opinion, I content ALTA- 
myself with copying the note I then made with some slight verbal s. C. 
changes and with the addition of a reference to some authorities. shepabd

1. I think it is not established that the assignment of Janu- ».
ary 16, 1908, Shepard to Bruner, was in trust for Shepard. __
2. I think that the verbal agreement, noted by Reginald Stewart Beck'J 
was nothing more than an offer by Bruner to give Shepard an 
agreement to that effect, which offer Shepard never accepted, 
i.e.j within a time when it was open to him to accept. If, how
ever, there was then an agreement for the sale by Bruner of a 
one-half interest in his “equity” in the property. Shepard 
must under all the circumstances be found to have abandoned 
the agreement and all interest under it, so that he cannot now 
have a remedy either by way of specific performance or an 
account, in effect the only remedies ever open to him and in 
effect the only remedies he asks these remedies being founded 
upon the equitable jurisdiction of the Court. Banning on 
Limitation, 3rd ed., pp. 23 et seq., and the cases there cited. 3.
1 think nothing now turns upon the question of the validity of 
the eonfirming order. The assignment was executed by Shepard 
in person and was binding—independent of the confirmation— 
unless, promptly after attaining his majority he disapproved 
the assignment, a thing he did not do.

I would therefore allow the appeal with costs and dismiss the 
action with costs.

Simmons, J. :—The plaintiff sued for a declaration that the Simmons, j. 
defendant held certain property in the city of Calgary as trustee 
for himself and the defendant.

The defendant had disposed of part of the property subse
quent to the date at which the plaintiff alleges the trusteeship 
began, and the plaintiff asked for an accounting of all moneys 
received by the defendant in connection with the said property 
and in the alternative the plaintiff claimed the sum of $6,000 
and interest at 6 per cent, per annum from the date of payment 
of same, which said $6,000 is the amount the plaintiff alleges he 
contributed upon the purchase price of said property which said 
property he alleges was purchased by the defendant and him
self jointly. In a further alternative the plaintiff asks for a de-
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duration that the defendant holds as trustee for him the 
southerly 15 feet of another lot, adjacent to the property first 
mentioned.

The plaintiff obtained judgment holding that the defendant 
held the first mentioned property as trustee for himself and the 
plaintiff, but that the defendant was entitled to a lien upon the 
plaintiff's one-half interest for all moneys paid by the defendant 
upon the purchase price of the property over and above the de
fendants one-half contribution toward the purchase price and 
from this judgment the defendant appeals.

On January 24, 1907, the plaintiff and defendant purchased 
from Mr. Blaylock, a barrister practising in Calgary, lots 1, 
2 and 3 in block 100 according to plan A of the city of Calgary 
for the sum of $40,000 payable $12,000 in cash, and the balance 
as follows : $3,000 on January 19, 1908, $5,000 on January 19, 
1909 ; $10,000 on January 19. 1910, and $10,000 on January 19, 
1911, with interest at 6 per cent, per annum on unpaid instal
ments. On January 22, 1907, Blaylock purchased the same pro
perty from one Anderson for $3,200, payable $250 cash, $3,750 
on February 1, 1907, and the balance on the same terms as to 
date and amounts corresponding with the last three payments 
in the agreement between Blaylock as vendor and Shepard and 
Bruner as purchasers, and on January 19, 1907, Anderson had 
purchased the said property from one Ferland, the registered 
owner, for $30,000, and the last three payments corresponded in 
amounts and dates of payments with those in the afore
mentioned agreements. Shepard was then an infant 17 years of 
age, but apparently he was not a novice in the real estate busi
ness. lie represented to the defendant that he received a com
mission of $500 from Blaylock for the sale by Blaylock to the 
plaintiff and defendant, and he paid Bruner $250 as represent
ing the latter’s one-half of the commission. Bruner subse
quently discovered that Shepard had received a commission of 
$4,000 from Blaylock, which said $4,000 was applied on the 
cash payment of $12,000 to Blaylock. In the result Bruner had 
contributed $6,000 towards this cash payment of $12,000 and 
Shepard had contributed $2,000, Shepard having paid Bruner
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$250 on account of commission, Shepard’s actual contribution 
to the cash payment was $2,250.

A payment of $3,000 on principal and $1,680 interest accrued 
due on January 19, 1908, and Shepard and Bruner were not 
able to meet it. There had been a slump in real estate values 
and although both of them had tried the sell the property they 
were unable to do so. There is a direct conflict of testimony be
tween the plaintiff and the defendant in regard to negotiations 
that took testimony, which are rather in favour of Shepard, it 
was arranged that Shepard should make an assignment to 
Bruner of Shepard’s interest and that a new agreement should 
be executed by Ferland direct to Bruner which recited the pur
chase price as $29,680, which was the actual amount then due 
for principal and interest and upon terms as follows : $1,680 in 
cash, $1,000 on January 19, 1909; $1,500 on January 19, 1910; 
$3,000 on January 19, 1911, and $3,000 on January 19, 1912, 
and $3,500 on January 19, 1913, and $4,000 annually on Janu
ary 19, 1914, 1915, and 1916.

Shepard says that the assignment from him to Bruner was 
not signed till February 20, 1908 and Bruner says it was signed 
on January 16, 1908, the date which appears on the document. 
Bruner says Shepard signed it in pursuance of an agreement 
between them to the effect that Shepard should be released from 
further liability. Shepard says that it was not signed till Feb
ruary 20, 1908, and the Ferland agreement with Bruner had 
been obtained by that time whereby an extension of time was 
given and that the reason why the agreement was made direct 
to Bruner was that Ferland would not enter into a contract with 
an infant, and that Bruner was a trustee for Shepard’s one-half 
interest. Mr. Pescod, a solicitor, obtained from Mr. Justice 
Stuart an order authorizing Mr. Pescod to execute the assign
ment to Bruner on behalf of Shepard, an infant, pursuant to 
secs. 578-80 of the Judicature Ordinance.

The new Ferland agreement was executed February 20, 1908, 
and on the same day Shepard authorized a transfer to Bruner 
of 15 feet of the northerly 75 ft. of lots 39 and 40 block 87, plan 
A. Calgary in settlement of $1,750 due to Bruner from Shepard 
on the Blaylock commission. Messrs. Jones & Pescod were
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Bruner’s solicitors at the time and Mr. Pescod says he made 
the application on behalf of Shepard, while Shepard denies that 
Mr. Pescod acted for him in the transaction.

On the same day Shepard and Bruner went to the office of 
Reginald Stewart, barrister and Mr. Stewart, under their joint 
instructions, made a memorandum of an agreement made be
tween them, and which he understood would be incorporated 
later in a formal agreement. The memorandum is as follows :— 
Agreement. Feb. 20th, 1908.

Bruner getting an agreement from Ferland on lota 1, 2 and 3, Plan 
100, Calgary.

As aoon us he gets same, Bruner will give agreement to Shepard for 
one half interest in said property on Shepard’s paying one-half of $1,680 
with interest, such payment to be made within six months from date of 
Ferland’s agreement, and continuing balance of payments equally with 
Doctor Bruner until property paid for. Rents from date of said agree
ment with Ferland to be divided equally. R. 8.

Bruner releases Shepard from all claims with regard to lots 1, 2 and 
3 in block 100 with reference to overpayments made by Bruner to Blaylock 
on old agreement.

Bruner claims that Shepard divested himself of all interest 
in the lands in question when he executed the assignment and 
that Shepard’s claim rests on a parol agreement that he would 
get back his half interest by paying one-half of $1,680 within 
6 months, and keeping up one-half of the balance of the pay
ments, and that the Statute of Frauds is a bar to Shepard’s 
claim for specific performance of the parol agreement. Mr 
Justice Stuart has accepted Shepard’s version as to the date of 
the assignment and as to the purpose thereof. He has also in 
effect set aside his own order authorizing the execution by Pescod 
of the assignment on behalf of Shepard. The consideration re
cited in the assignment is one dollar, and while the document on 
the face of it purports to be an absolute assignment, it is open to 
the plaintiff to shew that the defendant did not take as beneficial 
owner under the assignment but as trustee for the plaintiff and 
the statute does not prevent the plaintiff from establishing the 
trust by parol evidence : Rochefoucauld v. Boustead, f 1897] 1 
Ch.D. IN.

In order to support the view of the trial Judge, it is not 
necessary that his order should set aside notwithstanding the fact 
that he is of opinion now that if all the facts had been before
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him he would not have made it. The order did no more than 
enable the parties to effect the agreement which the plaintiff 
says was actually made, namely, that there should be an assign
ment absolute on face, but that the defendant was in fact a 
trustee for plaintiff’s one-half interest. Accepting then the 
view of the trial Judge that Bruner was a trustee for 
Shepard’s one-half interest there still remains the difficult ques
tion of determining the rights and duties of the re
spective parties under the trust. The trial Judge held that, 
Shepard was not in the position of a purchaser seeking perform
ance of an agreement but that the trust never was extinguished 
and Bruner’s only right was a lien upon Shepard’s interest for 
the moneys advanced by Bruner to complete the payments due 
to Ferland. This in effect would relieve Shepard from charges 
of delay and laches in so far as these would be a bar to a pur
chaser seeking specific performance.

Shepard asks for the enforcement of an agreement made by 
him while an infant, but ratified by him on obtaining his major
ity. If the agreement in question constituted an absolute trust 
it might be contended that laches would not be chargeable against 
him under the circumstances. I am not able, however, to agree 
with this view of the agreement. The parties bought the pro
perty for speculative purposes and hoped to sell at a profit be
fore the deferred instalments came due. They were disappointed 
in this and were confronted with the probability of losing the 
investment they had made by defaulting under their agreement. 
Shepard was confessedly unable to protect his interest by mak
ing any payment.

Bruner paid $1,680 and as a result a new agreement was 
obtained with more favourable terms of payment. I think we 
may assume that Shepard got the best terms that he was able to 
obtain from Bruner. He sets up the memorandum of Mr. 
Stewart as embodying these terms. Taking him at his word he 
made an agreement while an infant, which was not enforceable 
against himself on obtaining his majority without confirmation 
by him. He is not asking relief against the agreement, he is 
asking for the enforcement of it. It must be assumed then that 
the agreement was binding upon Bruner on the moment Shepard
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ALTA. reached his majority, if Shepard elected to confirm without
S. c. assuming the obligations arising out of the agreement. It is

Shepard true that no acquiescence in the breach of trust can bind the
v. infant during his minority : Wilkinson v. Parry, 4 Russ. 272,

Bbuneb. an(j iache8 will not prejudice him : Olliver v. Woodroffe, 4 M. &
aimmons, j. w 553 gut upon reaching his majority his rights are no 

more than would have accrued to him if the contract were exe
cuted as of that date.

He was born as he says on January 25, 1890. On January 
25, 1911, he acquired the right to ratify an agreement made dur
ing infancy. It was not an agreement constituting the defend
ant an absolute trustee. The trust was conditional upon the 
cestui que trust performing his part of the agreement, namely, 
to make the payments which were a condition just as binding 
upon him as the obligations of the defendant to receive these 
payments, and by the reception of the payments to recognize 
the interest of the plaintiff. The Court will not step 
in and make an agreement between the parties : Knight 
v. Cushing, 6 D.L.R. 820, 46 Can. S.C.R. 555. From 1911 
until 1913 Shepard shewed no sign of any intention to re
cognize the agreement as still in force unless it is the feeble sug
gestion which he alleges he made to the defendant in 1912 when 
the latter visited him at Tacoma. He says he visited the plaintiff 
in May, 1908, accompanied by a solicitor, Mr. Lath well, and de
manded an agreement. Bruner says he made a demand for one- 
half of the rents which Bruner had collected in the meantime 
but he denies Shepard’s allegations that he made a demand for 
an agreement recognizing his rights. Mr. Lathwcll is not able to 
remember what actually took place.

Shepard kept in the background while Bruner made the pay 
ments. In the meantime real estate values rose and Bruner dis
posed of portion of the property at a greater price than the 
original cost of the whole property.

Shepard then comes forward claiming the enforcement of 
the agreement. He waited till the circumstances were favour
able to him if the contract was enforced. His conduct in the 
meantime fully supports the view that if the circumstances had 
turned in the opposite direction he would escape the liability of
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making his shares of the future payments. His eonduet must not 
be equivocal but must shew an honest intention to treat the con
tract as subsisting, and to perform his obligations arising there
from. In both of these he has failed and I would allow the 
appeal with costs and dismiss the action with costs.

Appeal allowed.
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G0WLAND v HAMILTON, GRIMSBY AND BEAMSVILLE ELECTRIC ONT.
R. CO ------

Ontario Supreme Court. Appellate Division. Meredith. C.J.O., Maclaren, ®"

Magee, and Hodgim, JJ.A. March 15, 1915.
1. Rah ways (gill A—49)—Accidents at crossings—Private driveway

—Collision with vehicle—Excessive speed—Warnings.
The operating of an electric car at an excessive rate of speed and 

the failure to give proper warnings while approaching a private drive
way crossing constitutes negligence at common law which renders the 
company answerable for injuries to a vehicular traveller resulting 
from a collision at the crossing.

| O.T.K. Co. v. McKay (1803), 34 Can. K.C.R. 81; Bell v. (I T.It. Co.
(1913), 15 D.L.R. 874, 48 Can. 8.C.K. 561. distinguished.)

2. Railways IgUB—18)—Highway crossings—What are— Private
driveway.

A private driveway across a railway used by the public as a means 
of access to an adjoining farm is not a highway crossing within the 
meaning of sec. 155 of the Ontario Railway Act. R.8.O. 1914, ch. 185, 
nor within the purview of bcc. 259 of the Railway Act (Can.) 1888, 
respecting the fencing of and regulation of speed at crossings.

Appeal from a judgment of Kelly, J. Statement
D. L. McCarthy, K.C., for appellant.
G. Lynch-Staunton, K.C., for plaintiff, respondent.
Meredith, C.J.O. :—This is an appeal by the defendant Meredith, c.j.o. 

from the judgment dated the 31st December, 1914, which was 
directed to be entered by Kelly, J., on the findings of the jury

iat the trial before him at Hamilton on the previous 31st day of 
October.

IThe action is brought to recover damages for injuries 
sustained by the respondent while driving a horse and waggon

I over a crossing of the appellant’s line called “Carpenter’s cross

ing,” owing, as is alleged, to the negligence of the appellant; 
and the negligence charged is, that a car of the appellant which 
came into collision with the waggon was being driven at an 
excessive rate of speed, and that no proper warning of the 
approach of the car was given.

The collision occurred in the afternoon of the 3rd March,
4—24 D.I..H.
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1914 ; the retipondcnt, a boy of the age of 17 years at the time of 
the trial, was engaged in delivering groceries for his employer, 
whose horse and waggon he was driving. Un that day, he had 
occasion to deliver groceries at the house of Mr. Frank Car
penter, which is reached by a crossing from the highway over 
the 16 ft. strip of land owned and occupied by the appellant 
for its railway, and thence by a driveway on Carpenter's own 
land, and at the place of crossing the tracks were planked over 
On both sides of the driveway, Carpenter’s grounds are some 
what densely timbered, and the trees extend almost to the tracks 
and form an obstruction to the view in both directions of a per 
son driving out by the driveway to the highway, until he has al 
most reached the first line of rails. A car was coming westward, 
and there was evidence that it gave no warning by bell or whistle 
of its approach; that it was running at a rate of from 20 to 
25 miles an hour ; that the respondent stopped his horse when 
about half-way down the driveway, which was about 50 yards 
in length, and listened for the sound of an approaching car, 
and, hearing none, drove on at a trot; that when he had reached 
the track the car came up and struck the waggon, with the re
sult that the respondent was severely injured; and that the 
waggon was carried, according to the testimony of one witness, 
about 75 yards, and of another about 40 yards, before the car 
was brought to a stop.

The jury, in answer to questions, found:—
(1) That the appellant was guilty of negligence which 

caused the injury to the respondent.
(2) That the crossing was an unusually dangerous one, that 

the appellant should use necessary caution in such places and 
should sound an alarm in such places.

(3) That the respondent was not guilty of contributory neg
ligence.

And, in answer to further questions of the learned Judge, 
the jury said that the caution that should have been taken was 
“sounding an alarm” and “by running at a slbwcr rate of 
speed;” and they added, “Then there were the trees in the 
way;” and upon these findings the judgment was directed to he 
entered.
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Before considering the questions argued before us, it will 
be well to ascertain what were the rights of Mr. Frank Car
penter in respect of the crossing over the appellant’s tracks 
leading from his driveway to the highway. A conveyance dated 
the 31st October, 1895, of a strip of land 314 ft. long and 16 ft. 
wide, from George W. Cline to the appellant, was put in at the 
trial, and was shewn to cover the land lying immediately in 
front of Carpenter’s land, and upon it the railway is constructed. 
What title Cline had to the land was not shewn, nor was it 
shewn how Carpenter had derived title to his land. The proper 
inference is, I think, that Cline was the owner of the land which 
now belongs to Carpenter and of the strip which he conveyed 
to the appellant ; and, if that be the case, as the sale of the strip 
cut off all access from the remainder of the land to the high
way, the owner of the land cut off became entitled to a way 
of necessity over the strip conveyed, from his land to the high
way ; and I shall deal with the case on the assumption that the 
planked crossing was the way agreed upon between the owner 
of the land and the appellant as the way which was to be used. 
If, however, the evidence does not furnish the necessary data 
for determining what the right of Carpenter is, the respondent, 
if he so desires, should be allowed to prove by affidavit the chain 
of title and that the land remaining after the conveyance to the 
appellant was land-locked.

Counsel for the appellant relied upon Grand Trunk R.W. Co. 
v. McKay, 34 S.C.R. 81, as authority for the proposition that, 
apart from statutory restrictions or regulation by the Ontario 
Railway and Municipal Board, the appellant was entitled to 
run its cars at any rate of speed that it chose, and was not 
bound, in operating its railway on its own land, to sound a 
whistle or ring a gong or do anything else for the purpose of 
warning persons lawfully crossing the line of the approach of a 
car, unless the place of crossing was a highway crossing ; but 
the case does not in my opinion, support that contention. In 
order to understand the meaning and effect of the decision 
it is necessary to consider the facts to which it was applied.

The accident which led to the bringing of the action occurred 
in the village of Forest, at a point where a highway called Main
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street was crossed by the defendants’ railway, and by the state
ment of claim statutory negligence in running the train by 
which the injuries complained of were caused faster than six 
miles an hour, without proper fencing, was charged, and com
mon law negligence in proceeding at a reckless rate of speed, 
without warning or precautions against injury to the public, 
was also charged.

At the trial, questions were put to the jury, and their 
answers, so far as they bear upon the questions decided by 
the Court, were as follows :—

Q. (3) Is the Main street crossing at Forest in a thickly 
populated portion of the village? A. Yes.

Q. (4) At what rate of speed was the engine running at the 
time it crossed Main street? A. About 20 miles an hour.

Q. (5) Was such a rate of speed, in your opinion, a dan
gerous rate of speed for such locality ? A. Yes.

Q. (6) Was the death of Mrs. McKay and the injury to 
Joseph McKay caused in consequence of any neglect or omission 
of the company ? If so, what was the neglect or omission, in 
your opinion, which caused the accident? A. (a) Yes. (b) 
Neglect in running too fast and for the neglect of a flagman or
gates.

Q. (6a.) Was any warning given by Hallisey (a watchman 
stationed at the crossing by the council of the municipality) 
to Mrs. McKay of the approach of the engine? A. Not suffi
cient.

Upon these and the other answers judgment was directed to 
be entered for the plaintiff, and the judgment was upheld by 
the Court of Appeal (1903), 5 O.L.R. 313, upon the ground that, 
as there was no fence across the highway, the defendants, by 
running the engine which caused the accident at the rate of 
speed found by the jury, were guilty of a violation of sec. 259 
of the Railway Act of 1888 (Canada) which provided that 
“no locomotive or railway engine shall pass in or through any 
thickly peopled portion of any city, town or village at a speed 
greater than six miles an hour unless the track is properly 
fenced in the manner prescribed by this Act.

The Supreme Court of Canada took a different view of the
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meaning of sec. 259, and held that in order that the defend
ants should be exempt from the restriction as to the rate of 
speed which it imposes it was not necessary that there sh uld 
be fences across the highway, but that all that was required was 
that “the fences on both sides of the track should be turned 
in to the cattle guards so as to allow of the safe passage of 
trains,” as prescribed by sec. 197, as amended by 55 & 56 Viet, 
ch. 27, sec. 6, and that, as that had been done on Main street, 
no restriction as to the rate of speed was imposed by sec. 259 
on the defendants.

Having come to that conclusion, it was necessary for the 
Court to consider whether the plaintiff’s judgment could be sup
ported upon the ground that, as found by the jury, the train 
was being run at an excessive and dangerous rate of speed, and 
in the absence of a flagman or gates at the crossing. The con
clusion to which the Court came was that, in the absence of 
legislation on the subject, “the rate of speed at which the train 
could run across the level highway crossing was a matter solely 
for the determination of the Railway Committee” (i.e., the 
Railway Committee of the Privy Council), “as was also the 
determination of the kind, character and extent of the protec
tion which, either by gates, watchman or otherwise, should be 
provided for the travelling public” (p. 101) ; and that it was 
not competent for a jury, by holding a company liable in dam
ages for injuries sustained owing to its not having provided 
safeguards which, in the opinion of the jury, ought to have 
been provided, in effect to impose upon the company the duty 
of providing these safeguards. (See also p. 97).

In stating his opinion Sedge wick, J., said : “The question is, 
whether the common law requires the company to warn travel
lers of approaching trains by other and more effective means 
than those the statute requires” (p. 90) ; and, referring to the 
care imposed by the common law upon a railway company to 
avoid a collision with persons using the highway crossing for 
their vehicles, he said : “But the care imposed upon the com
pany is in operating its trains ; in so transacting its business, 
in the exercise of its right of way, as not to injure others in 
the exercise of their similar right, provided the latter exercise
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due care on their part. This relates to the mode of operating 
the trains and all other things done by the company in the trans
action of its business. It does not require the company to 
employ men to keep travellers off the track, nor to serve notices 
upon them that trains were approaching” (p. 91).

There is nothing in the reasons for judgment or in the 
decision itself which requires us to hold that, in the circum
stances of this case, the appellant was not guilty of actionable 
negligence in failing to give warning by bell or whistle of the 
approach of the car which came into collision with the waggon. 
The car was being run at a speed of about 20 miles an hour. 
There was nothing unlawful or negligent in that, but the ser
vants of the appellant who were operating the car knew or 
ought to have known that it would have to pass over the cross
ing from Carpenter’s premises ; that persons might be coming 
out by the driveway with their vehicles ; that, owing to the 
trees, it would be impossible to see any one coming out until 
the car had almost reached the crossing ; and that, travelling 
at the rate of 20 miles an hour, it would be impracticable to 
stop the car in time to prevent injury to a person coming out 
whose vision of the approaching car would be obstructed until 
he had almost come to the railway and who might have reached 
the tracks before becoming aware that the car was approaching. 
To have run the car, in these circumstances, without, as the jury 
has found, giving any warning by bell or whistle of its ap
proach, warranted the jury in finding that the appellant was 
guilty of negligence which caused the accident.

It may be that, if the crossing had been a highway crossing, 
the McKay case would have applied, because in the case of such 
a crossing the Railway Act prescribes what the duty of the 
railway company as to it is, and the warning which is to be 
given by approaching trains ; and, according to that case, it 
is not competent for a jury to add to these safeguards others 
which the jury may think ought to have been provided.

For these reasons, I would dismiss the appeal with costs.
Maclaren and Magee JJ.A., concurred.
Hodgins, J.A. :—Both the cases of Grand Trunk R.W. Co. v. 

McKay, 34 S.C.R. 81, and Bell v. Grand Trunk R.W. Co.. 15
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D.L.R. 874, deal with highway crossings and the legislation ap
plicable thereto, and establish that trains may cross highways 
properly protected under the statute or pursuant to the orders 
or directions of the Railway Committee or Railway Board, at a 
greater rate than 6 miles an hour.

The Bell case can only be read as applicable to highway 
crossings, although what the jury found was excessive speed 
through a thickly populated district; the Court apparently 
treating it as a finding referable to sec. 275, sub-sec. 3, although 
it dealt only with the conditions under sec. 275 (1), regarding 
unfenced portions of cities, towns, or villages.

Neither of these cases assists in the determination of the 
question raised here, for the reason that the rule laid down in 
them is expressly limited to highway crossings as affected by 
legislation, and because this accident did not happen in a thickly 
peopled portion of a city, town, or village.

I agree with my Lord the Chief Justice that the appellant 
company was properly held liable under the circumstances of 
this case, and concur in dismissing the appeal.

Appcnl dismissed.

BLACK v. CITY OF CALGARY.
Alberta Supreme Court, Walsh, J. May 5, 1915.

1. Stbeet railways (IIIIC—40)—Hoarding cab while in motion— 
Warnings against—Contributory negligence.

Disregard of a warning prominently displayed at the point of en 
trance to a street car that persons should not get on the car while it 
is moving, may constitute contributory negligence on the part of the 
passenger which will prevent his recovering damages for injury to his 
foot by having it caught in th step riser which was defectively and 
improperly built, if it appears ,it the plaintiff’s foot could not have 
slipped into the opening left in the riser had he boarded the car when 
it was stationary.

[Newberry v. Bristol Tramways, 107 L.T.R. 800, referred to.] 
Action for damages.
G. H. Ross, K.C., and F. Mayhood, for plaintiff.
C. J. Ford, City Solicitor, for defendant.
Walsh, J. :—The plaintiff while boarding a moving car on 

the city’s street railway system sustained serious fractures of 
the left leg below the knee. He claims that this accident was 
caused by the defendant’s negligence, hence the action. The 
evidence is contradictor}' as to the movements of both the plain-
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tiff and the car, down to the time that he boarded it. I accept 
unreservedly the plaintiff’s version of them.

He travelled to the corner of 12th Avc. and 2nd St. East, on 
a car which he there left for transfer to a car on what is known 
as the Blue Line, he having secured a transfer slip for that pur
pose from the conductor of the car which brought him to that 
point where he got off this car. He saw that a car of the Blue 
Line, headed in the direction that he wished to take, was 
standing on the west side of the street just north of its intersec
tion with the northerly side of the avenue, and he ran across the 
street until he came to the nearest rail to him of the track on 
which it was standing and then walked across the track in front 
of it without signalling the motorman his intention to board it. 
He then walked back towards the entrance to the car which is at 
the rear end. When he had covered a distance equal to about 
one-third of its length it started to move. He stopped and 
waited for it and by the time that the entrance was opposite him 
the car had, as he says, gained a little momentum. He grasped 
with his right hand the upright rail above the car-step, which is 
there for that purpose and placed his right foot firmly on the 
step. He says that in raising his left foot for the purpose of 
placing it on the floor or platform of the vestibule it caught in 
an opening in what is called the step riser. It was held fast in 
this opening, but his leg continuing its forward movement came 
in contact with the projecting floor of the vestibule. The pres
sure of the leg against the floor with the foot held fast below, 
resulted in the fracturing of the bones.

This car has but one step between the floor and the ground 
It is a little more than four feet long and its tread or depth from 
front to back is nine and a half inches. It is 17 inches from the 
ground to the step and 15 inches from the step to the door. The 
back of the step joins the back of the tread and rises practically 
at right angles to it. The back is carried up to within a short 
distance varying from practically an inch to two inches of the 
bottom of the beam on which the body of the car rests. The 
floor of the vestibule projects about % of an inch over the beam 
The back of the step and this beam, which together constitute 
the step riser, are in line with each other under this projecting
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floor. The space between the top of the back of the step ami 
the bottom of the beam is not filled in and it was in this space 
at the point where they are about 1% inches apart that the 
plaintiff’s foot was caught.

The plaintiff was a passenger of the defendant. Some doubt 
is suggested as to his right to transfer to the ear on which he 
was hurt on the strength of the transfer slip which he held. 
That appears to me to be immaterial. Even if he had had no 
transfer slip at all his right to get on the car for the purpose 
of being carried by it was absolute. The question of the suffi
ciency of the transfer to entitle him to passage without further 
payment of fare was for the determination of the conductor 
upon presentation of the slip. If found insufficient it would 
simply have involved the plaintiff in the necessity of paying his 
fare again and that would have entitled him to stay on. When 
he set foot upon the step for the purpose of entering the car ami 
being carried by it either on the strength of his transfer or on 
payment of his fare he became a passenger. The defendant did 
not absolutely insure his safety. East huiia R. Co. v. Halidas 
Mukerjee, [1901] A.C. 390. It undertook to exercise due care 
and to see that whatever was required for his safe conveyance 

| was in fit and proper order: Redhead v. Midland R. Co., L.R. 4 
Q.B. 379. That undertaking applied not only to the conduct of 

| servants, but to the character and sufficiency of the car and its 
| freedom from discoverable fault in design and construction. It 
: amounted in effect to an assurance not that the plaintiff would 
| not be hurt whilst on the car, but that if he was, it would be 
I through no fault of the defendant. It failed in that undertaking 
I for the plaintiff was injured and his injury was due to what I 
I must consider in the light of this accident, the faulty design of 
I the step of the ear. The defendant meets this with proof of the 
I fact which is uncontradicted, that this step-riser is of standard 
I type. The general manager of the Ottawa Car Manufacturing 
1 Co. (the maker of this ear) the superintendent of the Mon

treal Tramways and the superintendent and general foreman 
of the defendant’s system prove that this style of step-riser is in 
general use on many of the large traction systems of the United
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States and Canada and that this is the first accident attributable 
to it of which they have ever heard.

The fact that it was capable of doing such an injury was 
doubtless never present to the mind of any one responsible for 
its construction or operation, perhaps because of the very im
munity from accident which it has always enjoyed. The most 
recent case that I have been able to find on the subject and at 
the same time the strongest authority for the view put forward 
by the defendant is Newberry v. Bristol Tramways, 107 L.T.R. 
801, in which Cozens-Hardy, M.R., in discussing the standard of 
care required of a carrier of passengers, says at p. 803 :—

It is sufficient that the carrier should adopt the best known apparatus, 
kept in perfect order, and worked without negligence by the men em 
ployed. If he does that, he ought not to be responsible for the consequences 
of an extremely rare and obscure accident which cannot, in a business sense, 
be prevented by any known means.

The facts of this case, however, do not bring it within this 
language. The opening in the riser is not concealed. It is wide 
open to the view even of passers by on the street. It answers 
no purpose whatever. No excuse for its existence has been given 
by any of the experts. The back of the step could very easily 
have been continued to the bottom of the beam. The saving to 
the manufacturer of the cost of carrying it the additional inch 
or two is the only reason for this opening which suggests itself 
to me. Many of the defendant's other cars have a solid riser 
with no opening of any kind between the step and the platform 
and there is no reason in the world why they should not all be 
so equipped. I must hold the defendant guilty of negligence 
in operating this car upon its system.

I am reluctantly, however, forced to the conclusion that the 
plaintiff contributed to this accident by his own negligence. I 
have with the consent of counsel examined this car and made 
some experiments in boarding it. I am quite unable to under
stand how a person getting on it when it is standing still could 
possibly be hurt as the plaintiff was. With one foot on the step 
and the other being raised to a point more than 7 inches above 
the top of this opening and projecting over it % of an inch, it 
would almost require deliberation on the part of the passenger 
to get his foot caught in it. Of course, if he scraped the toes of
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the foot which he was raising against the riser (a most unlikely 
thing for him to do) it would touch this opening when it got 
that high, but even then its tendency would be upward with a 
slight outward movement to clear the projecting floor instead 
of that forward movement to the leg and body which would 
make the breaking of the bones of the leg possible. This may 
seem inconsistent with my holding that the existence of this 
opening constitutes negligence on the part of the defendant, but 
it really is not for, in my view, the defendant’s duty to take care 
is not limited to those careful people who never by any chance 
do anything but that which is exactly right, but extends to the 
large class of people using the street car who arc by habit or 
disposition not so prudent as they should be.

My conclusion is that when the plaintiff placed his right foot 
on the step of this moving car and raised his left foot off the 
ground, the momentum of the car swung his left foot ahead of 
him into this opening and held it, while his leg kept on in the 
same direction. He had a coat and a paper and some books in 
his left hand so that it was not free to grasp the left hand rail and 
his body therefore lacked its steadying influence. No other ex
planation of this accident seems feasible to me and so I adopt it.

This, I think, was negligence on his part. There is painted 
on the side of the car in large letters right at the entrance, the 
warning, “You must not get on this car while it is moving,” and 
this part of the ear passed right bef >re his eyes immediately 
before he boarded it. He took upon himself the risk involved in 
doing this. There was no pressing call for him to catch that 
car. He no doubt felt the desire that every one does to avoid a 
wait for the next car and he did what doubtless nearly any 
other active man would have done, namely, take the chance of 
getting safely on board the moving car. His was the chance, 
however, that was being taken and having taken it, and been 
injured in so doing I think that he must shoulder morn of the 
blame for his accident and so he cannot recover.

In dismissing the action I do so without costs. The law as 
it now stands in actions such as this is most unsatisfactory and 
unjust. No matter how great may have been the negligence of 
a defendant, if the plaintiff has by his own negligence eon-
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tributcd to the accident, he cannot recover except, of course, in 
eases where ultimate negligence is brought home to the defend 
ant. The result is, that although the damage done is due to their 
concurrent negligence the plaintiff alone must bear the whole of 
the loss.

In Quebec the much more equitable principle prevails of ap 
portioning the damage between the parties. If a man is injured 
partly by his own fault and partly by that of another it is 
surely fairer to make each of them pay a part rather than one 
of them suffer all of the resulting loss, for they are both to blame 
and without carelessness on the part of each the accident would 
not have happened. If, as often happens in collision cases both 
parties suffer injury because of fault on both sides, there surely 
could lie nothing unfair in pooling the damages and apportion 
ing the aggregate loss between them. This, however, is a matter 
for the legislature and not for the ('ourts. It is because of what 
1 consider the injustice of the law in this regard that 1 withhold 
its costs from the successful defendant so that it may not entirely 
escape liability for what 1 have held to lie its negligence. Until 
the law is changed, I will not hesitate in any proper case of this 
character to follow the precedent which I have thus set for 
myself.

1 assess the plaintiff's general damages at $1,000 ami his 
special damages at $206.25 so that if this judgment should be 
reversod there may be no difficulty in the entry of the proper 
judgment for the plaintiff. The sum allowed for special damages 
covers all of his actual out of pocket loss from this accident 
lie is the salaried officer of a company and I assume from the 
lack of evidence on the point, that his salary was not stopped or 
reduced during his six weeks’ absence from his office. Tin- 
award of $1,000 is, therefore, made for the pain and suffering 
and inconvenience resulting from the accident and the const 
ipient weakness of the leg and such other items as came exclu 
sively under the head of general damages without reference to 
any business considerations. Judgment accordingly.
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BRITISH AMERICAN PAINT COMPANY v. FOGH.
Hntish Columbia Court of Appeal, Macdonald, C.J.A ., Irving, Martin, 

(ialliker and McPhulipe, JJ.A. August 10, 1915.
1. Sale (6 III A—57)— 1 nhtallation ok machinery—Breach or warranty

—Economic operation or plant—Meahvrk or damaokh.
Where, after the installation of a new burning niant, it fails to operate 

as economically as warranted at the time of the sale, and the work 
performed proves of no value and less economical than the old equip
ment. which necessitates the removal of the new plant and the re
installing of the old system, the buyer may rightfully recover all ex
poses incurred and damages suffered in connection with the con
striction of the new plant and the re-instatement of the old one, against 
which no counterclaim for the price is maintainable.

[Hasten v. Hutter, 7 East 479, applied.]
2. Sale ($ IA—I)—What constitutes—Installation or machinery—Work

AND LABOUR.
A verbal agreement for the sale and installation of an oil burning 

plant which involves the work of ripping out an old plant and affixing 
to the freehold the substituted equipment is a contract for work and 
labour ami not for goods sold and delivered, which is not governed by 
the provisions of the Sale of Goods Act (B.C.).

[Lee v. Criffin, 1 B. A S. 272, applied.]
3. Sale (| II B—30)—S racine ooodr—Warranty and condition—Breach

— Damaokh.
Where under sec. 50 of the Sale of Goods Act (ch. 203 R.S.B.C.) 

acceptance is inferred after the la|we of a reasonable time for the re
jection of goods, a breach of condition entitling to the right of repudia
tion, particularly in a sale of specific goods, may be treated as a breach 
of warranty under sec. 19, which will entitle the buyer under sec. 67 
to further damages in consequence thereof in addition to the extinction 
or diminution of the price.

|/'(fu/Zon v. Ixittimore (1829), 9 B. A S. 259, followed; Wallis v. Pratt, 
11910] 2 K B. 1003, |1911] A C. 394, referred to ]

Appeal from a judgment of a County Court Judge in favour 
of plaintiff.

H\ D. Carter, for ap|H-]lant.
II. A. Maclean, K.C., for respondent.
Macdonald, C.J.A.:—I would dismiss the appeal.
Irving, J.A.:—The plaintiff company (respondents in this 

ap|ieal), being minded to change their wood-burning plant into 
an oil-burning plant, entered, on March 16, 1914, into a verbal 
contract with the defendant, for the installation by him on their 
premises of an oil-burning plant, for the sum of $950. The work 
involved ripping out some of the old plant and affixing to the 
freehold some of the substituted equipment.

When it was finished in April, and tested during May, June 
and July, it proved to be more expensive in oj»eration by $4 odd 
per day than the wood-burning plant which it had superseded.

In August, 1914, the plaintiff company brought an action for 
a return of all moneys (11,500) expended by the plaintiff at the 
request of the defendant for materials, etc., supplied in connec-
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lion with the construction of the new plant, and for damages for 
injury caused by defendant to the old machinery, and for damages 
to cover the expense of re-installing the old system.

The plaintiff company alleged that the change was made on 
a warranty by the defendant that the oil-burning plant would 
be more economical to operate than the old. It was an under
taking of saving.

The defence was that it was a good oil-burning plant and well 
installed, and that the contract was in writing set out in his letter 
of March 19; that there was no warranty of more economical 
operation; and he counterclaimed for $950, the agreed price.

The learned County Court Judge gave judgment for $500 in 
favour of the plaintiff for damages, and dismissed the counter
claim. There was evidence from which the learned County 
Court Judge was justified in coming to the conclusion that there 
was an ora) contract agreed to before the defendant went to 
Vancouver. His letter of April 19, written from that place, can
not control the agreement already entered into. The evidence 
will support the finding that there was a warranty that the new 
plant could be operated at a saving of expense to the Paint Com
pany. And there was evidence which would support a finding 
that the new plant would not fulfil the purpose for which it was 
intended. It is really impossible to upset these findings, having 
regard to the correspondence and the learned Judge’s note shewing 
his doubt of the reliability of the plaintiff’s testimony. The sim
plest way to deal with the appeal is to take the appellant’s argu
ment and point out where it fails.

Ever since 1794, when Basten v. Butter, 7 East 479, was 
decided, a practice—not based on any principle of law—has been 
generally followed; and that is, where an action is brought for 
an agreed price of a specific article sold with a warranty, or of 
work which was to be performed according to contract, the de
fendant is permitted to shew in defence that the chattel, by 
reason of the non-compliance with the warranty in the one case 
and the work in consequence of the non-performance of the 
contract in the other, are of no value or diminished in value.

This was acted on in the case of Mondel v. Steel (1841), 8 
M. & W. 858, and in Abell v. Church (1877), 1 (’an. S.C.R. 442, 
where in an action for the price of a water-wheel defendant was
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held entitled to shew the article was valueless, or of a less value 
than the agreed price.

The same matter was discussed in Bow, McLachlan v. “Camo- 
xun,” [1909] A.C. 597, at 610, and following pages.

The learned County Court Judge, acting on this principle, was 
right in dismissing the counterclaim. The work when completed 
was not the work stipulated for in the contract: Forman & Co. v. 
Liddesdale, [1900] A.C. 190, 69 L.J.P.C. 44. Nothing is gained 
by the defendant in shewing that the work was completed in 
April and used during the following months. The company was 
entitled to a reasonable opportunity of testing the plant to see 
whether it would satisfactorily do the work: Hughes v. Lenney 
(1839), 5 M. & W. 183, 8 L .I.Kx. 17". The fact that the Paint 
Company had possession of the oil plant in their building does 
not justify an inference that they had dispensed with the condi
tions of the special agreement: Munro v. Butt (1858), 8 El. & 
Bl. 738, at 752; Sumpter v. Hedges, [1898] 1 Q.B. 673, 67 L.J. 
Q.B. 545. In Lawrence v. Lucknow, cited by Mr. Carter, there 
was, after the substantial completion of the contract, a dealing 
between the parties by which the corporation recognized its 
liability to pay for the work. So again, in Hamilton v. Myles, 
24 U.C.C.P. 309, there was evidence to go to the jury of accep
tance of the portable machinery, and the jury found (generally) 
for the plaintiffs. It was not a case within Munro v. Butt, supra. 
Dominion Bank v. Bull Produce is a Quebec case, and I have not 
been able to get a report of it. The other authorities cited by 
Mr. Carter are of no assistance on the facts of this case as found 
by the learned County Court Judge.

It must be rememl>ered that the Paint Company was, while 
carrying on tests of the new plant’s efficiency, complaining to the 
defendant.

This was a contract for work and latxiur rather than for goods 
sold and delivered: Lee v. (iriffin (1861), 1 B. & S. 272, and I 
don’t think we are concerned with the sections of the Sales of 
(ioods Act to which we were referred.

Hamilton Hardware v. Knight (1897), 5 B.C.R. 391, was a 
sale of an engine which the defendants accepted and gave notes 
for the price, and the sole question involved was, has the Judge 
jurisdiction to order the defendants to return the property to the 
plaintiffs, an order he made, as I understand it, to reduce as much
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with disastrous results, as a new assessment of damages was 
ordered. The allowance of damages, 1 think, was most moderate.

I would dismiss the appeal.
Martin, J.A.:—I do not doubt that this must be regarded as a

verbal agreement: the plaintiff’s letter of March 19, 1914, is 
clearly not the contract, so no question of parol variation arises, 
nor do 1 doubt that the oil-burning plant which was installed in 
the plaintiffs' works did not answer the all important representa
tion which was a condition precedent to the defendant being per
mitted to install it, and so far from being in accordance with that 
representation it has caused loss to the plaintiff, and is worse than 
useless to them, as being a detriment to their business and prop
erty.

I first take up the question of the counterclaim for the agreed 
price of the plant, $950, which was dismissed. That, I think, 
was the only thing that the learned Judge could have done in the 
face of the clear evidence that it “was worth nothing," as was 
said by the King’s Bench in Term in Poulton v. Lattimorc (1829), 
9 B. & C. 259, at 266. The circumstances prevented the return 
of the goods, and the buyer was entitled to test them and even 
use them according to the circumstances of the case, e.g., as in 
Poulton'8 case, wherein the buyer was supplied with inferior seed, 
and yet it was held, p. 264:—

He was at liberty to try the sped and to sow it. Probably without 
sowing it, the fact could not be ascertained whether it would ultimately 
produce a good crop.

From the nature of the article, anil of the contract of warranty, 1 think 
the vendee was not boimd to return the seed without using it; that by 
keeping it, he has not precluded himself either from bringing an action for 
breach of the warranty, or from insisting on such a breach of this action, 
in order to shew that the seed was of less value than the seller represented 
it to be.

While definite notice of the result of the test hereinafter re
ferred to might lietter have been given promptly, yet it was also 
said in the same case, p. 265, after referring to one where a horse 
warranted sound had been kept for three months after the dis
covery of the unsoundness without giving notice thereof:—

The not giving notice indeed, raises a strong presumption that the 
article at the time of the sale corresponded with the warranty, and calls 
for strict proof of breach of the warranty. But if that be clearly establishcl.
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the seller will be liable in iui action brought for breach of his contract, 
notwithstanding any length of time which may have elapsed since the sale. 
And if that be so, it is reasonable and just, when an action is brought by the 
seller to recover the price or value of the goods, that the buyer should be 
at liberty to shew the breach of the warranty in defence to the action.

On the evidence above referred to, the necessary facts have 
been “clearly established" herein, and it follows, therefore, that 
there has been an “extinction of the price," under sec. (17 (la) of 
the Sale of Goods Act, eh. 203, as hereinafter mentioned.

Then, as to the plaintiff’s claim for the return of the moneys 
it has expended at defendant’s request in the course of installing 
the new plant, apart from the contract price, and for the cost of 
removing the useless machinery and of replacing the old wood- 
burning plant. For this the learned trial Judge has allowed 
$500, and that is a moderate allowance on the evidence if the 
plaintiff is entitled to anything, which is disputed on the ground 
that it must be deemed on tin* facts to have accepted the goods 
under sec. 50 of the Sale of Goods Act, as more than a reasonable 
time for rejection elapsed after the letter of August 1 saying that 
a test was being conducted, and the defendant would be notified 
of the result with a promise of definite decision, but nothing was 
done despite a written request by the defendant on August 12 

I for information, so the action was begun on August 28. I think 
j it must be considered that the plaintiff did accept the goods, so 
| the breach of condition (us it was here and which originally gave 

the plaintiff the higher right to repudiate) must now, in view of this 
; acceptance, and that these are “specific goods," be treated as a 
I breach of warranty under sec. 19, and the goods cannot be rejected 

and the contract treated
as repudiated under (3) unless there be a term of the contract, express or 

t implied, to that effect.
I There is no such term or implication here, and therefore the 
I buyer (plaintiff) has to resort to sec. (17 (which is the F.nglish 
I sec. 53) as one “compelled to treat (the) breach of condition . . . 
! as a breach of warranty" (1) and may set it up not only in ex- 
1 tinction or diminution of the price (a) but also for damages (d) 
I and “further damages" suffered thereby under sub-sec. (4). 
I Here the damages claimed do, beyond question, “directly and nat- 
I urally result in the ordinary course of events from tin- breach," 
I (2) so no difficulty arises on the evidence before us from sustaining 
I the assessment of them made in the Court below, and they con-
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stitute the “further damages” that the plaintiff may recover 
in addition to extinguishing the price under the counterclaim a> 
already disposed of. See the principle set out and change in 
practice noted in MondeI v. Steel (1841), 10 L.J.Ex. 426, 8 M. & 
W. 858, a, explained in Bow, McLachlan Jt Co. v. “Camosun 
(1909). 79 L.J.P.C. 17, and of Addison on Contracts (1911 
629 (n).

While this case can be determined solely on the statute, I 
draw attention to the recent decision of the House of Lords in 
Wallis v. Pratt, (1911] A.C. 394 (adopting the opinion of Lord 
Justice Fletcher Moulton in (1910] 2 K.B. 1003), pointing out 
the difference between “condition” and “warranty,” considering 
some of the sections I have referred to, and explaining the way in 
which a condition which has now by statute to be treated as a 
warranty is to tie regarded (though it has not really l>een “de
graded or converted into a warranty”) as applied to a case where 
goods of a different kind from those contracted for had been 
supplied, and wherein the buyer sued to recover from the seller 
damages he had to pay on a re-sale thereof (viz., giant sainfoin 
seed instead of common English sainfoin). The Lord Chief 
Justice observed, at p. 397:—

It in impossible for the respondents to contend that when the sellers 
said that they gave no warranty they meant to say they would not be respon
sible for any breaches of condition.

And at pp. 398-9 :—
My Lords, I thought it right to add these few words because 1 think it 

is very important to bear in mind that the rights of people in regard to thest 
matters depend now upon statute. To a large extent the old law, I will 
not say has boon swept away, but it has become unnecessary to refer to it 
Within the four corners of this statute applicable to this contract we see 
this plain distinction between “condition” and “warranty," which liai 
I venture to think, been rather overlooked in this case by the majority 
of the judges in the Court of Appeal.

It follows that the appeal should be dismissed.
Oellihtr, J.A. 

MlwenUdl

McPhlllii*. J.A.

Ualliher, J.A., dissented.
McPhillips, J.A.:—1 agree with my brother Martin in dis

missing the appeal. Appeal dismissed
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KLUKAS v. THOMPSON A CO. ALTA.
Alberta Supreme Court, Harvey, C.J., Scott and Stuart, JJ. May 17, 1915. g ç,

1. NEGLIGENCE (§IC—35) BviLDlNO CONTRACTORS—TeMPOHAKY STAIRWAY
—Collavsk — I nj u r y to employee of sub-contractor—I'se of by
OTHERS—Asst MPTION AS TO SAFETY.

Building contractors who allow a temporary stairway to ho used by 
persons working in the building under construction are properly held 
liable in negligence for personal injuries sustained by un employee of 
their sub-contractor by tnc collapse of such stairway when he attempted 
to pass over it, if no warning had been given or barrier placed to give 
notice that the stairway was being moved to a different position by the 
contractor’s workmen; the fact that the contractor's workmen had 
permitted another person to use the stairs just prior to the plaintiff's 
arrival was sufficient to put the plaintiff off his guard on seeing this 
and to justify him in assuming that the use of the stairway was per
mitted as being safe without nutting upon the plaintiff the duty of 
investigating what was being done by the contractor’s workmen then 
and there engaged at work.

[Klukas v. Thompson Co., 21 D.L.R. 312, reversed.)
2. Judgment (§ I A—1)—Negligence—Statement of trial judge—In

corporated in FORMAL JUDGMENT—COMPENSATION—ELECTION—
Bar to appeal.

Where the trial Judge dismisses a negligence action brought by a 
workman against his employer and others, but states that the plaintiff 
would be entitled to compensation under the Workmen's Compensation 
Act, Alta., it is improper to make a reference to the compensation m 
the formal decision issued in the negligence action at least where the 
amount of the compensation has not been fixed; a clause in the formal 
judgment inserted at the request of the defendants, purporting to de
clare the plaintiff entitled to comfiensation under the Act, anti to 
reserve leave to apply to fix the amount should the parties not agree, 
will not operate in bar of the plaintiff's apiieal from the dismissal of the 
negligence action where the plaintiff had not elected to abandon the 
common law remedy and to accept compensation under the Act.

(/.sducson v. New Grand Ltd., (1903) 1 K.B. 539, applied.)
3. Master and servant (§11 Al—35) — Injury—Notice—Workmen’s

Compensation Act (Alta.) —"Application for compensation"—
—Election.

The fact that a notice of injury served on the employer is headed as 
being in the mutter of the Workmen’s Compensation Act, 1908, Alta., 
and also with the words “application for compensation" are not 
sufficient to constitute a definite election on the part of the workman to 
take his remedy under the Compensation Art alone and to abandon 
his common law remedy for negligence where no such inference could 
he drawn from the statements contained in the notice itself apart from 
the headings.
Appeal from a judgment of Ives, J. 21 D.L.R. 312. Statemen
Frank Ford, K.C., for plaintiff, appellant.
0. \1. Biygar, K.C., and V. H. Baldwin, for Thompson & Co., 

appellants.
II. II. llyndman, and //. H. Milner, for Macdonald & Brewster, 

respondents.
The judgment of the Court was delivered by
Stuart, J.:—This is an appeal by the plaintiff from a judgment J

of Mr. Justice Ives dismissing the plaintiff’s action for damages 
alleged to have been caused by the negligence of the defendants
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StUATt, J.

Read, Macdonald & Brewster, Ltd. There is also an appeal by the 
defendant, the Alexander Thompson Co., against an award of 
compensation made, or supposed to have been made, in favour of 
the plaintiff under the Workmen’s Compensation Act.

The defendants Read, Macdonald & Brewster, Ltd., were tin- 
general contractors for the construction of an apartment or room
ing house in the city of Edmonton, and the defendant, Alexander 
Thompson Co., had the sub-contract for the plastering. Tin- 
plaintiff was a plasterer in the employ of the Thompson Company. 
The building was apparently three storeys high. Between the 
ground floor and the floor next above, and between the latter 
floor and another floor above it again, the general contractors, 
Read, Macdonald & Brewster, Ltd., had erected temporary stair
ways of boards for the use of the workmen in the building. Each 
stairway, however, did not go directly from one floor to the other, 
but between each floor there were practically two half stairways; 
that is, there was a landing or platform half way up, and on this 
the person ascending turned to reach the second half of the stair
way. On the day previous to the accident the plaintiff had been 
working on the third floor, and had left his working clothes on 
the third floor. (This was how he finally told his story, though 
at first he said something different and never seemed very clear 
about it.) Just before starting his work the next morning, which 
was to Ik* then on the second floor, the plaintiff started to go up 
the first half of the stairway leading to the third floor in order to 
get his clothes. He had only* got part way up this first half of 
the stairway when it gave way under him, and he, with it, fell 
upon the stairway below, which gave way under the impact, and 
the plaintiff fell into the basement Inflow and was injured.

There is no complaint that as originally constructed the stair
way was defective. What had happened was this: The stairway 
had been built close against the wall of the building. The night 
before, the defendant, Alexander Thompson Company, through 
one of the firm, had notified the general contractors that the 
stairway would have to be moved out from the wall a sufficient 
space to allow the plastering of the wall to be done. In the 
morning the general contractors had sent two men to make the 
change, and they were engaged in doing this when the plaintiff 
came along. The stairway had been loosened and moved outward 
some 18 inches or so, and the two men were apparently engaged
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in fixing it in its new position. The plaintiff, after ascending the 
first, or lower stairway, had reached the landing on the second 
Moor, and saw ahead of him, going up the first half of the stairway, 
a man named Pardon, who was carrying a load or hodful of bricks. 
Pardon had almost reached the midway landing when the plaintiff 
stepped upon the stairs. Both Pardon and the plaintiff went 
down, but Pardon escaped with only slight injuries. Pardon, 
called for the defence, testified that when he reached the stairway 
which fell he found the two men working, one, named Wenzel, 
at the bottom kneeling down, and the other, Morrison, at the top. 
He said : “Morrison was on the top, and there was a rope on the 
stairs which he was swinging it with, so it certainly didn’t look 
safe.” He said that he asked if it was fit to go oyer, and that 
somebody said—he was not sure whether it was Wenzel or Mor
rison—“Yes, you can go.” He had, he said, to step over Wenzel’s 
legs. He said, further, that the first step or tread of the stairs 
had been removed, so that he had to take the double step in one 
step. He further said that the rope was fixed on the top tread, 
and Morrison had the other end in his hand. He said, also, that 
Morrison said to him, “I will move this rope for you, Tom, to get 
it out of your way;” that Morrison did move the rope, and that 
he then went on, with the result stated. He said that he did not 
see Klukas behind him at all, but that he first saw him in the 
basement.

The plaintiff said that there was nothing wrong with the 
staircase that he saw, that he did not notice that it was moved 
out from the wall, that he saw no one there but Pardon, and 
that he was not told anything about the stairway by anyone.

A witness, Fuller, a lather, said he had seen the stairway 
earlier in the morning, and had noticed that the top end was 
fastened by a rope to the joist, and the end of the rope was hanging 

\ down; that he was coming up the lower half of the stairway, just 
behind the plaintiff, and saw both him and Pardon on the stair 
at the moment that it fell. Although he had seen one of the men 
working at the bottom of the stair when he first passed, he said 
nothing about having seen either Wenzel or Morrison just before 

I the accident.
A witness, Green, a plasterer’s tender, said that he had gone 

up the stairway that morning, and was above the stairway when 
the accident happened, but did not see it happen, that he had not
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Morrison said that they—he and Wenzel—had started to 
work at seven o’clock, under orders, to move the stairways; that 
they had already moved one above, and had started about twenty
minutes to eight to move the one in question; that he had tied a 
rope on the upper tread, and then unfastened the stairway from 
the side wall to which it had been nailed, and then took the rope 
and moved the stairway outward the necessary distance; that 
Wenzel was at the bottom ; that the side stringers of the stairway 
had what is called a bird mouth on them, which would catch upon 
the beam upon which they rested below ; that just after they had 
moved it out Pardon came along with his load of bricks and asked 
if he could get up, “and some one told him he could.” (That 
“some one” is of course delightful, because it must have been 
either himself or Wenzel.)

He said he took the rope off the step “so he could get back," 
and he also said:—

Pardon, he was getting about on the landing when Klukas raine on the 
scene, and I was on my knees at the time that Klukas came along there, 
seems 1 never heard him coming up the stairs, never heard him or anything 
or nothing; seems to me he just came, looked to me as if he stepped pretty 
high on the stair, took about tw-o steps, if in a hurry or not I couldn’t sav 
it seems just as I was getting up from my knees and I saw him putting his 
foot on the next and it went down.
He said that the rope was just tied to the step, but not to the 
joist above. He was also asked :—

Q. Did you see Klukas there? A. I just saw him as if he was putting 
his foot. (j. Did you speak to him? A. No, I didn't get time to speak 
Q. Was there any notice put up there warning other workmen? A. No. 
Q. Did you say anything to him about not coming on the stairway? A. I 
didn’t get time to say anything to Klukas, I didn't get a chance, he step|>ed 
right on to it without warning or in any way. (j. Did Pardon have a hod 
of bricks? A. Yes. (j. And he went up pretty near to where you were 
standing? A. Yes, within two steps I think. Q. He had to pass Wenzel 
did he? A. Yes.

The man Wenzel said he and Morrison had moved the stair
way out, and that he was engaged in nailing a piece of 2x4 
scantling on to the stringer below the lower jaw of the bird mouth 
so as to strengthen it ; that the lower tread of the stairway wn> off 
and he was kneeling forward between the two stairway stringer* 
to nail the scantling on; that he saw Pardon going up the stairway 
though he didn't remember seeing him pass ; that he could not
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sav that he had heard Pardon speak; that he did not hear Klukas 
say anything, and indeed did not see him until he was falling; that 8. C. 
he himself had taken the first tread off to get more room to do his kZueas 
nailing; that even after the first tread was removed the second tbompscn 
tread was only eleven inches above the level of the floor. & Co.

A witness, Tran, who had a sub-contract for some of the lath- stuart, i. 

ing, said that he had come up the stairs to the floor where Wenzel 
was working, and had gone past where the stairs were being shifted
and into another part of the building, and had gone some 15 or 20 
ft. away when the accident happened; that as he was going past 
the man at the bottom (he knew him as “Frenchy,” but it was 
evidently Wenzel) the latter had told him “not to go up the stairs, 
as they weren’t safe; that they weren’t spiked or anything,” and 
he himself had said he didn’t need to go up.

The plaintiff, of course, having stated that he had not seen 
either Wenzel or Morrison, may, no doubt, be taken as stating 
that he had not heard the conversation between Pardon and 
“some one” (as Morrison put it), in which Pardon was told to go 
ahead, although he was not asked directly upon this point. At 
first the plaintiff swore that no one was at the foot of the stairway 
at all, but, upon being pressed in cross-examination, he said, 
“Well, I never seen anybody,” although he again added, “I had 
to see him if he was there, but he wasn’t there.” He also swore 
that the first tread was not off, for he would have noticed it if it 
had been, and he was asked:—

Q. If that had been off you wouldn't have attempted to go over that 
place? A. I certainly wouldn't if there had been anything wrong with the 
stairway. Q. Because if there had been anyone at the foot of the stairway 
working at it it would be unsafe to go up it? A. Sure.

I think I have now stated all the material evidence bearing 
upon the question of negligence.

The learned trial Judge, after reviewing the evidence and 
pointing out the contradiction between the plaintiff's testimony 
and that of the other three men, went on to say:—

Now, I do not think the plaintiff is swearing falsely but that he is quite 
convinced he saw neither the dangerous condition of the stair or the two 
carpenters; yet in the face of the evidence of Wenzel and Morrison, corrobo
rated by Pardon, I must find that the conditions were as stated by them. 
Upon this finding I think the defendants must be exonerated from any 
charge of negligence and the action for damages dismissed.
This is from the written judgment, but at the close of the argument 
the learned Judge had given, perhaps, more fully his reason for
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dismissing the action. The following is a quotation from the 
argument at the close of the trial:—

The Court:—It is not conceivable that he did not see him, but it is a 
matter to consider: in the first place it is rather trivial, simply stepping over 
a prone man; then considering the accident and what the plaintiff has been 
through since I would not be a bit surprised if lie has forgotten that he saw 
him, if he did see him.

Mr. Hyndman:—\ submit we must get hack to the time when he did 
remember; that is, he must have seen that man there; he has forgotten 
since; let us take the most charitable view of it.

The Court:—Do you think he was required to stop and enquire?
Mr. Hyndnuin:—Yes, I submit there was (sic), when a man was working 

at the bottom and at the top. My learned friend suggests there should be 
a notice, but if the plaintiff as he says did not see that tread off he would 
not have seen a notice.

The Court:—It is a question of whether it was your duty to have one 
there. [And this further was said:]

The Court:—In order to clear matters I am going to dismiss the 
action in so far as it is based upon the common law right of the plaintiff. 
He was hurt on this dav by the falling of those stairs, which I find were 
being removed by the general contractors, whose employees were actually 
there, and being actually there engaged in the work constituted a sufficient 
notice of the conditions to have rendered this man negligent going upon 
the stairs and thereby suffering as he has done.

It appears to me at present, however, there is compensation due. I am 
not going to decide that question.

After considering this evidence carefully, I have come to the 
conclusion, with much respect, that the learned Judge took finally 
much too lenient a view of the responsibility of the defendants, 
Read, Macdonald & Brewster, Ltd. I am not sure that his mind 
was not rather upon the proper point when during the argument 
he suggested a duty in these defendants to have some notice of 
warning. Here was a stairway continually in use by workmen 
in the building and intended for their use. It was proposed to shift 
it and to make it temporarily unfit for use. For myself I rather 
incline to the view that reasonably careful workmen, knowing 
these circumstances and that men were very likely to come along 
to use the stair, would have erected a temporary barrier by nailing 
a board across to indicate that the passage was for the time being 
closed, and that the defendants’ workmen were negligent in not 
doing that. I should be prepared to take that position if it were 
necessary, but it seems to me that there is a plainer ground of 
negligence. Wenzel and Morrison knew men were coming up the 
lower stairs from below. Wenzel had warned Tran away from the 
particular stairway in question. Yet Pardon was actually per-
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mit ted to go upon it, was assured it was safe, certainly by either 
Wenzel or Morrison, most probably by Morrison. There cer
tainly could have been no possible answer to a charge of negligence 
by Pardon. Now, it is true that Klukas did not hear this con
versation, apparently, but he saw Pardon going on the stairway 
with a load of brick on his shoulder. Now, either Klukas saw 
Wenzel and Morrison, or one of them, or he did not. If he did 
not see them, but saw only Pardon, the defendants can have no 
answer at all. If he did see them working there, he also saw 
Pardon being allowed to proceed without interference. Even 
if he did not hear the assurance given to Pardon, I am unable to 
see how the defendants can get any advantage from that fact. 
Their servants clearly allowed the stairway to be used, allowed it 
to present, by being in actual use, an appearance of safety to any
one coming after Pardon. It is difficult for me to imagine a 
clearer case of negligence than that. Then, with regard to con
tributory negligence on the part of the plaintiff, it is clear that the 
learned trial Judge must have held that the plaintiff did, in fact, 
see Wenzel and Morrison. I gather this from his remarks at the 
close of the argument, although in his written judgment he says 
he thinks the plaintiff, when giving his testimony, honestly be
lieved that he had not seen them. It is obvious that the learned 
Judge still continued to be of the opinion that what had happened 
to the plaintiff had probably impaired his memory.

I think, therefore, we cannot assume it to be the fact, and I 
myself also think it to be most probable that the plaintiff did see 
the men working, or at least Wenzel. He might easily not have 
looked up and seen Morrison. The question is, was he negligent 
in going on when he saw Wenzel working at the foot of the stairs? 
The defendants’ counsel laid great stress upon the plaintiff’s 
affirmative answer to the question, “if there had been anyone 
at the foot of the stairway working at it it would be unsafe to go 
up?” But I am unable to draw the inference from that which is 
sought to be drawn. Obviously, if a man was merely painting 
the stairway, it would not for that reason be unsafe to go up. The 
plaintiff, in assenting to the proposition, quite clearly assumed that 
knowledge on his part of what the man was really doing wras being 
taken as a hypothesis. On that understanding he was, of course, 
ready to assent to the statement. But he did not admit that he
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working there he might have been expected to hesitate and inquire. 
It is perhaps useless to s|ieeulate as to what would have happened
in such a case, although, judging from what did happen to Pardon, 
it seems to me better for the defendants to avoid the speculation.

in my opinion, if there was any need of caution on the part of 
the plaintiff, lie was quite clearly put off his guard by the act of 
Morrison and Wenzel in allowing Pardon to use the stairway, 
and even assuming that he did see Wenzel and Morrison working 
there, he was entitled, in the absence of any notice or warning 
such as was given to Tran, to assume that the use of the stairway 
was permitted as safe. For this reason I think, with much respect, 
that he cannot be charged with contributory negligence.

There were two objections raised by counsel for the respondents, 
Head, Macdonald & Brewster, Ltd., to any judgment being now 
entered against them even if they were originally liable. The 
first was that the trial Judge had, in his judgment, awarded com
pensation under the Workmen’s Compensation Act, and that this 
constituted an election which prevented any further proceedings 
by way of appeal from the judgment dismissing the common law 
action. This contention was rejected by the Court at the close 
of the argument, upon the authority of Isaacson v. New Grand, 
[1903] 1 K.B. 539, which the Court thought more applicable to 
the present case than A cale v. Electric and Ordnance Accessories, 

2 K.B. 558. In his written judgment the learned Judge 
merely decided that in his opinion the plaintiff was entitled to 
compensation, but said that if the parties could not agree on the 
amount he would fix it upon application.

The formal judgment entered after dismissing the action pro
ceeded thus:—

And this Court doth declare that the plaintiff is entitled to and he is 
hereby awarded compensation under the Workmen’s Compensation Act 
together with costs, and doth order that in the event of the parties failing 
to agree as to the amount of compensation, leave be reserved to apply to 
determine the amount thereof, etc.

This form of judgment wras not settled by the trial Judge, and 
was entered by the defendants in the face of some objection by 
the plaintiff's solicitor. In my opinion it was improper to mak* 
a reference to the compensation in the formal judgment in tin

6



24 D.L.R. Dominion Law Ki pouts. 75

action, at any rate when the amoun* had not yet been fixed. No ALTA.

application to fix the amount was le, and there was clearly s. C.
never any assessment of the compel n within the meaning of Ki.ukab
sec. 3, sub-sec. 4, of the Act. '•I noMi'soi

But it appears that eight days after the accident, and while * Co. 
the plaintiff was still in the hospital, a communication was sent 3t„«rt. j. 
by Mr. Cowan, a solicitor to the defendant the Alexander Thomp
son Company, ostensibly on behalf of the plaintiff, which, in the 
body of it, merely notified the latter of the fact and circumstances 
of the accident. It did, however, bear the heading, “In the 
matter of the Workmen’s Compensation Act, BIOS, and in the 
matter of an injury sustained by Ludwig Klukas,” and also a 
second heading, “Application for Compensation.” No reference 
to any claim of any kind was made in the body of the document.

The defendants contend that this constituted an election to 
proceed under the Act, and that the plaintiff thereby lost his right 
to proceed by common law action.

I am unable to agree with this contention. All that the plain
tiff did is set forth in his evidence, as follows:—

Q. You consulted Mr. Hector Cowan about this case before putting 
it into the hands of Mr. Charleson, did you not? A. I did not, no. Q. Did 
you have Mr. Cowan notify t he Thompsons that you had a claim under the 
Compensation Act? A. I think that is what my brother done. Q. Who 
is your brother? A. Joe Klukas. Q. It was done on your behalf? A. Yes.
Q. Look at that. You can read? A. I can read, but I never seen that 
before. Q. I suppose somebody saw Mr. Cowan with your knowledge?
A. No—well, with my knowledge, I told my brother to go and see a lawyer 
about it. (j. Well, look at that. A. It is no use looking at that; 1 can 
look at it but 1 can’t read very well; it takes me a long time to read that 
over. Q. You told your brother to see Mr. Cowan on your behalf? A. Yes.
Q. And to make a claim for you? A. Yes.

(j. The Court:—What did you tell him? A. To see a lawyer about it;
I was so weak that I wasn’t able to say much. Q. You told him to see a 
lawyer and to do what was necessary? A. Yes. (J. Did you say what 
lawyer? A. I didn't say what lawyer, (j. Did you find out afterwards 
that he went to see Mr. Cowan? A. Yes, he told me afterwards.

I have very grave doubt whether the notice sent really con
stituted in its terms a claim for compensation at all. even though 
it is so headed.

Even when an injured workman intends to fall back on the 
Act if he fails at common law, it is probably necessary for him 
to shew that he has given notice of the accident within a reason
able time or that absence of it has not prejudiced the employer.
It would be strange if by giving such a notice, even though the
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ALTA heading of it went further than the contents would justify, he 
8. C. should be found to defeat his common law action altogether.

Klukak But, in any case, in view of the circumstances shewn in the
'hompson ev^ence quoted, I am of opinion that it cannot he said that the 
& Co. plaintiff made any election. His brother certainly had no author- 
smart, j. ity to make an election on his behalf or to bind him in that way.

What the brother did was done “on his behalf,” no doubt, in the 
sense that it was done in his interest, but certainly the proper 
elements to constitute a definite election do not exist here. The 
plaintiff did not know what had been done.

I think, therefore, that the defendants, Read, Macdonald & 
Brewster, Ltd., are liable to the plaintiff in damages, and it only 
remains for this Court to fix the amount upon the evidence.

The plaintiff is a man about 45 years of age. In his occupation 
as a plasterer he said he had been earning about $33 a week ; that 
for a time he had slightly increased this by taking work by con
tract. His leg had to be amputated just below the knee joint as 
a consequence of the accident. The hospital bill was $142, the 
doctor’s bills $325, and an artificial limb was said by a doctor to 
cost about $165. These sums amount to $633. He was, of 
course, unable to do any work at all up to the date of the trial. 
He said that even then the wound had not quite healed. There 
is no doubt that he will not be able to do very much, if any, work 
as a plasterer, or in any ordinary employment involving physical 
strength and exertion, although he will clearly b? able to do work 
of superintendence and contracting. He is also entitled to some
thing for his pain and suffering. Taking all these things into 
consideration, I think $5,500 would be a fair allowance to make 
for the damages suffered.

The appeal will be allowed with costs, the judgment below set 
aside, and j dginent entered for the plaintiff for that amount, 
and costs of the action against the defendants Read, Macdonald 
& Brewster, Ltd. The appeal of the defendants, the Alexander 
Thompson Co., does not in the result need to be considered. I 
think the common law action should stand dismissed as against 
them with costs, but I do not think any order should be made 
as to their costs of the appeal. Appeal allowed.
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McPherson v u.s fidelity and guaranty co.
Ontario Supreme Court. Appellate Division. Falconbridge. C.J.K.B., 

Hodgins, J.A., Latchford and Kelly, JJ. April 19, 1915.
1. Execution ( g I—9)—Satisfaction and discharge—Re sale of mill

BY VENDOR—RlUHT TO COSTS.
A re-sale l»v a vendor of a saw mill and machinery after the re

covery of a judgment for the unpaid purchase instalments due thereon, 
will preclude the vendor, except as to the costs, from proceeding with 
the enforcement of the judgment even for the balance of the claim after 
crediting the amount realized upon the re-sale.

| Affirmed by divided Court ; Cameron v. Bradbury ( 1862 ). 9 Gr. 67 ; 
dibbon.s v. Cozen» (1898). 29 O.R. 356, followed ; McPherson v. Tcmis- 
homing Lumber Co., 9 D.L.R. 726, referred to.]

2. Contracts i g II 1)2—170)—Construction—Sale of saw-mill—Inter
EST IN LAND.

A sale of a saw mill and machinery, even if it indicates that it is 
to be removed from the land, constitutes a contract for the sale of an 
interest in land.

f Affirmed by divided Court ; Lavery v. Purnell (1888), 39 Ch. D. 
508, followed.]

3. Ronds (fi II A—6)—Interpleader bond—Executions—Other execu
tions—Liability of obligors.

The liability of obligors upon an interpleader bond is not confined 
to the amount remaining due on the executions, but other creditors 
having executions in the sheriff’s hands are entitled to share in the 
funds represented by the bond.

Appeal from judgment of Middleton, J., in action upon in
terpleader bond and issue of satisfaction of judgment in Mc
Pherson v. Te mis homing Lumber Co., 9 D.L.R. 726, [1913] A.C. 
145, affirmed by divided Court.

The judgment appealed from is as follows.
Middleton, J. :—On the 3rd August, 1907, an agreement 

was made between McPherson and McGuire dealing with 
many matters. Clause 10 is the only one now of import
ance. McGuire agreed “to buy the McLean saw-mill and 
machinery, as it stands to-day, at the sum of $7,500, to be de
livered in as good state and condition as at the present, at the 
end of the present season of sawing.”

In April, 1908, a further agreement was arrived at by which 
the price of the mill was agreed to be paid in three annual 
instalments, of $2,500 each, with interest, the first instalment 
to be paid in one year.

In December, 1908, an accounting took place, and an agree
ment was drawn embodying the result of the accounting.

An action was brought to recover the first instalment of the 
price of the saw mill and other moneys alleged to be due to 
McPherson. In this action judgment in the first Instance went
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by default ; and, upon an application being made, the action was 
allowed to proceed in order to ascertain the amount due, the 
judgment in the meantime standing as security to the plaintiff. 
The result of the litigation was to reduce the amount for which 
judgment had been signed from $.‘1,961 to $3,232.42; but the 
execution issued upon the judgment has not been correspond
ingly amended. It was agreed by all parties that this should 
now be done. As the result of this litigation, further costs were 
awarded, and executions have been issued for these. $504.17 and 
$78.98.

When the second instalment came due, another action was 
brought. Judgment was recovered in it for $2,590.62 and $135 
for costs.

In addition to these executions, two other executions were 
issued by Booth for $1,007.50, but it is admitted that there is 
only one debt. This makes a total upon the executions in the 
sheriff’s hands, exclusive of sheriff’s fees, of something in the 
neighbourhood of $9.500, when interest is added.

The sheriff seized certain logs. These were claimed by the 
Temiskaming Lumber Company Limited. An interpleader issue 
was directed, and it was provided that upon the lumber com
pany giving to the execution creditors, McPherson and Booth, 
security for the amount of the appraised value of the goods 
seized, after deducting the sum of $6,381, the Crown dues, the 
sheriff would withdraw from possession.

Although all these different writs of execution were in the 
hands of the sheriff, the interpleader issue referred to McPher
son’s writ under the first judgment and Booth’s writ, by an 
erroneous date ; but the issue was, whether, at the time of the 
seizure, the goods were the property of the claimant as against 
the execution creditors.

An interpleader bond was given by the defendant company 
in the penal sum of $10,000. It recites the recovery of McPher
son’s first judgment, $3,961, Booth’s judgment for $1,007.50, 
giving the correct date of the execution, the interpleader order, 
and the terms under which the sheriff was to withdraw from 
possession ; and the condition is then that if, upon the trial or 
determination of the said issue, the finding is in favour of
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McPherson and Booth, the company shall pay to them $10,000, 
or a less amount, according to the direction of any order to be 
made in the matter of the interpleader.

The interpleader issue was finally determined in favour of 
the execution creditor, upon an appeal to the Privy Council, 
on the 19th November, 1912: McPherson v. Temiskaming Lum
ber Co., 9 ILL.It. 726, ( 1913] A.C. 145.

The first contention now made arises from the fact that after 
the recovery of the judgments for the two instalments of the 
purchase-price of the mill, McPherson sold, not only the land 
upon which the mill was, but the mill itself. McPherson claims 
that he did this with the knowledge and approval of McGuire.
1 do not think he has established any agreement with McGuire 
authorising the sale. The mill stood upon the land, unused and 
deteriorating. Insurance and taxes had accumulated against 
it, amounting to $1,200. It was sold for $1,750. McPherson 
is ready to allow this sale to wipe out any balance due to him 
by McGuire, without prejudice to his claim against the defen
dant company. What is contended is that this resale by the 
vendor operates, as a matter of law, to wipe out the judgments 
obtained for the past-due instalments.

Some difficulty exists in determining whether or not any 
land should pass to McGuire under the purchase of the mill. 
I think it is clear that the mill was purchased with the idea of 
removing it from the property and taking it to the timber limits, 
which were sold contemporaneously, and that it was not the 
intention of the parties that any land should pass.

The contention of Mr. Kilmer is that, notwithstanding this, 
the contract is a contract for the sale of land, and that the re
sale by the plaintiff prevents the further enforcement of the 
judgment.

In Lavery v. Pursell (1888), 39 Ch.D. 508, it was held by 
Mr. Justice Chitty that the sale of the building materials of a 
house, with the condition‘that such building should be taken 
down and the building materials removed from the land, was 
a contract for sale of an interest in land. I think I should 
follow this case. It purports to distinguish the sale of materials 
in an existing building from a case of the sale of growing timber.
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The distinction is by no means easy to follow. 1 do not think 
that Mr. Justice Chitty is to be taken as dissenting from the 
view expressed in Marshall v. Green, but rather as distinguish
ing the case of a building from the case of a tree growing upon 
the land. Marshall v. Green (1875), 1 ('.P.D. 35, to which he 
refers, is cited with unqualified approval in Kauri Timber Co. 
v. Commissioner of Taxes, [1913] A.C. 771.

If this building is to be regarded as land, then, according 
to the decision in Cameron v. Bradbury (1862), 9 Gr. 67, and 
Gibbons v. Cozens (1898), 29 O.R. 356, by reselling the vendor 
has precluded himself from afterwards proceeding upon his 
judgments for the balance of the claim.

I do not think that this precludes the enforcing of the judg 
ments for the costs thereby awarded. These costs are not. like 
interest, accessory to the demand, but are damages awarded to 
compensate for the trouble and expense to which the plaintiff 
is put by the litigation. They are a new and independent cause 
of action.

If I am right in these findings, it follows that the executions 
in respect of the instalments should be directed to be with
drawn, owing to the resale of the mill by the plaintiff McPher
son, and that the executions with respect to costs should be 
declared to remain in force.

The defendants make a further contention which requires 
to be carefully examined. At the time the claimant acquired 
title there were only the earlier executions in the sheriff’s hands, 
and the issue was confined to these executions. I quite agreo 
with Mr. Laidlaw’s contention that the interpleader order was 
intended to be, and is, wide enough to allow other creditors to 
come in and participate with their executions ; but the point is 
that the judgment of the Judicial Committee ([1913] A.C. 
145) merely determines the invalidity of the claimant’s title 
as to the executions in the hands of the sheriff at the time that 
title was acquired. The head-note states accurately the ground 
of decision: “Where execution is levied upon timber cut by an 
assignee of the license under an assignment made subsequently 
to the issue of the writ, the levy is valid unless it is shewn that 
the assignee acquired his title in good faith and for valuable
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consideration without notice of the execution and has paid hi» 
purchase-money. ’’ The concluding paragraph of the reasons 
for judgment (p. 159) is: “In the result, their Lordships are 
of opinion that the rights of both of the appellants under the 
three executions referred to fall to be satisfied out of the $10,000 
secured by the bond.M From this it is argued that the effect 
of the judgment is to confine the liability of the defendants to 
the amount remaining due on these three executions.

I cannot assent to this, because it is clear that it is held that 
the Temiskaming Lumber Company never became in fact a 
bond fide purchaser—that its whole claim was fraudulent—and, 
therefore, I think it should be held that it was invalid as to 
; 11 the executions which became entitled to share under the 
interpleader order.

The bond provides for payment of the full $10,000 or a less 
amount thereof, according to the directions of any order of the 
Court or Judge to be made in the matter of the interpleader. 
I drew the attention of counsel to this, and they consented to 
my dealing with the matter upon the theory that such an appli
cation had been made. I think that the amount should be 
reduced so as to cover the costs due to McPherson and any fur
ther balance outside of the instalments of the purchase-money 
< f the mill. As I understand the ease, the first judgment covers 
more than the first instalment.

In the result, I think that the Booth execution and the other 
executions placed in the sheriff's hands, so far as they are not 
wiped out by the declaration 1 have made, are entitled to share. 
!f the parties cannot agree upon the amount, 1 may be spoken to.

As the defendants did not pay into Court anything upon 
the bond, I think they should pay the costs of the action, and 
that McPherson should pay the costs of the issue.
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Allan McPherson and William Booth appealed from the 
part of the judgment of Middleton, J., which adjudged that 
the sale of the saw-mill by Allan McPherson operated as a 
matter of law to wipe out the judgments obtained by him for 
the past-due instalments upon the sale of the saw mill, and that 
the executions issued upon the said judgments and delivered 
to the sheriff should be withdrawn.
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The United States Fidelity and Guaranty Company and
S. c. A. McGuire & Co. and Annie McGuire also appealed from the 

McPherson .Moment, upon the following grounds : (1) that the Temis- 
•• kaming Lumber Company, at the time of the transfer from A.

States McGuire & Co. to them of the timber license, had no notice of
h“TT the executions of Allan McPherson against A. McGuire & Co.

Guaranty dated the 30th May, 1910, the 30th June, 1910, and the 7th July,
CO. \ .......... .......... :.........1.4... 4L.. 7.L ...... min

1910 ; (2) that, as to the execution dated the 7th July, 1910, the 
debt having been declared satisfied, the costs were also satisfied ; 
and (3) that the land was sold with the mill.

IV. Liikllau\ K.C., for appellants.
(1. //. Kilmert K.C., for respondents.
FalconitRiDtiE, C.J.K.B. -Appeal by the plaintiff’s and crossKalronbridg»

appeal by the defendant* front the judgment nf my brother 
Middleton, in whieh the faet* are very fully stuteil.

The learned Judge state* the principal point and find* the 
only faet as follow*: “Some difficulty exist# in determining 
whether or not any land should pass to Meduire under the pur 
rhase of the mill. I think it is clear that the mill was purchased 
with the idea of removing it from the property and taking il 
to the timber limits, which were sold contemporaneously, and 
that it was not the intention of the parties that any land should 
pass. The contention of Mr. Kilmer is that, notwithstanding 
this, the contract is a contract for the sale of land, and that the 
resale by the plaintiff prevents the further enforcement of the 
judgment.”

He thinks he should follow, and does follow, the case of 
haver y v. Purnell-, and the questions for us to decide arc: (1) 
whether it has application to this case and whether we also 
should follow it; and (2) whether the sale of the saw mill was a 
sale of nil interest in land.

The ease is reported in 39 Ch.D. 008. 1‘ursell sold Lavery bv 
public auction “the valuable building materials of the spacious 
premises in Milk street, Cheapside ... the Constitutional 
Club.” The conditions of sale were: (2) Purchase-money to h. 
paid, and contract signed, on the fall of the hammer, and pos
session given to take down and remove materials, etc. (3) 
Materials to he cleared away before the 11th January, 1887
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after which date materials not cleared away to be jorjcited- 
and “purchaser s right of access to the ground shall absolutely 
uase." (9) On non-compliance by purchaser, the contract to be 
annulled, and price absolutely forfeited to the vendor. The plain
tiff, by his agent, bought at £565, and signed the contract, subject 
to the conditions of sale, “which 1 agree to abide by in every 
respect,” and also, by his agent, deposited £100, and made de
fault; and, on the 17th December, 1887—11 months after the 
sale—the vendor terminated the contract—‘‘the agreement for 
the purchase of the building materials must be considered at 
an end”—and returned the £100 which had been paid as a de
posit, and excluded the purchaser from the premises and from 
the removal of the building materials. The plaintiff then com
menced the action, for specific performance and for damages— 
and failed. The learned Judge (Chitty) holds the contract to 
be for the sale of an interest in or concerning land within sec. 
4 of the Statute of Frauds, and accordingly, from the absence 
of any sufficient description in the vendor’s contract, avoided. 
He suggests (p. 517) that Marshall v. (Irccn, 1 (AIM). 35, “may 
he open hereafter to further consideration.” He distinguishes 
the latter case as follows ; “ ... when the case is examined 
as a whole it will be seen that the judgment turned upon this, 
that they considered that as the trees were to be cut down as 
soon as possible, and were almost immediately cut down, the 
thing sole \ as a chattel. . . . The true basis of his (Lord Justice 
BrettV judgment is, I think, to be found in the same page, 
when says : ‘the contract is not for an interest in the land, 
but kites solely to the thing sold itself.’ ”

My brother Middleton, thinking that Lavery v. Purscll is to 
be followed and the mill regarded as land, holds that, according 
to the decisions in Cameron v. Bradbury, 9 Or. 67. and Gibbons 
v. Cozens, 29 O.R. 536, the vendor by reselling has precluded 
himself from afterwards proceeding upon his judgment for the 
balance of his claim.

In Marshall v. Green, 1 C.P.D. 35, it was held that a sale of 
growing timber, to be taken away as soon as possible by the pur
chaser. is not a contract of sale of land, or any interest therein, 
within the 4th section of the Statute of Frauds. Lord f’oleridge,
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(J.J., says, at p. 39: “1 iind the following statement of the law 
with regard to this subject, which must be taken to have received 
the sanction of that learned Judge, Sir Edward Vaughan Wil
liams, in the notes in the last edition of Williams’ Saunders 
upon the case of Duppa v. Mayo* p. 395: ‘The principle of these 
decisions appear to be this, that wherever at the time of the con
tract it is contemplated that the purchaser should derive a 
benefit from the further growth of the thing sold from further 
vegetation and from the nutriment to be afforded by the land, 
the contract is to be considered as for an interest in land; but 
where the process of vegetation is over, or the parties agree 
that the thing sold shall be immediately withdrawn from the 
land, the land is to be considered as a mere warehouse of the 
thing sold, and the contract is for the goods. This doctrine has 
been materially qualified by later decisions, and it appears to 
be now settled that, with respect to emblements or fructus in
dustriales, etc., the corn and other growth of the earth which 
are produced not spontaneously, but by labour and industry, a 
contract for the sale of them while growing, whether they arc in 
a state of maturity or whether they have still to derive nutri
ment from the land in order to bring them to that state, is not 
a contract for the sale of any interest in land, but merely for 
the sale of goods.’ ”

Brett, J., says, at p. 42: “Then there comes the class of cases 
where the purchaser is to take the thing away himself. In such 
a case where the things arc fructus industriales, then, although 
they are still to derive benefit from the land after the sale in 
order to become fit for delivery, nevertheless it is merely a sale 
of goods, and not within the section. If they are not fructus 
industriales, then the question seems to be whether it can be 
gathered from the contract that they are intended to remain in 
the land for the advantage of the purchaser, and are to derive 
benefit from so remaining; then part of the subject-matter of 
the contract is the interest in land, and the case is within the 
section. But if the thing, not being fructus industrials, is to be 
delivered immediately, whether the seller is to deliver it or the 
buyer is to enter and take it himself, then the buyer is to derive

•(1670) 1 Raund. 27M.
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iiu benefit from the land, and consequently the contract is not 
for an interest in the land, but relates solely to the thing sold 
itself.’’

The only thing sold or intended to be sold in this ease was 
the saw-mill, and the contract is manifest from the agreement 
to give the chattel mortgage on the saw mill when moved to the 
limits. See Kauri Timber Co. v. Commissioner of Taxes, [1913] 
A.C. 771, approving the principle, and accepting the note in 
Saunders, cited in Marshall v. Green.

In Walton v. Jarvis, 13 U.C.R. G16, the goods in question— 
an engine and boiler—had been in a saw-mill which was burned 
down, and remained there, set in brick and bolted to timbers 
let into the ground. Ter Robinson, C.J. (p. 619) : “Then it 
comes to be considered whether, while the things stood there 
attached to the freehold, it was competent to Fcrgusson, the 
owner of the fee, to make a verbal sale of them, or whether the 
fourth section of the Statute of Frauds would apply. My pre
sent impression is, that the fourth section of the Statute of 
Frauds does not apply to anything of this nature—affixed to the 
soil, but deriving no nourishment from it, like trees or grass 
growing ; but the sale of such things so situated would in effect 
amount to nothing more, while they continued so attached, than 
a license to enter upon the land and detach them from it.”

Halsbury, Laws of England, vol. 25, p. 207, para. 357: 
“Where by the terms of the contract the goods arc to be taken 
by the buyer from the seller’s land or premises, the contract of 
sale by implication confers on the buyer a license by the seller to 
the buyer to enter upon the land or premises to remove the 
goods. Such license is irrevocable, at any rate as regards any 
part of the goods, the property in which has passed to the 
buyer.” Chalmers’ Sale of floods Act, 7th ed., p. 142 : “ ‘Goods’ 
include all chattels personal other than things in action and 
money, and in Scotland all corporeal movables except money. 
The term includes emblements [industrial growing crops], and 
things attached to or forming part of the land which are agreed 
to he severed before sale or under the contract of sale.”

The Sale of Goods Act is not in force here, but the under
lying principle is thus indicated.
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Applying tlivsc standards, 1 am of the opinion that this is 
not a contract for the sale of land, and that the resale by the 
plaintiff McPherson does not prevent the further enforcement 
of the judgment.

The rights of the unpaid seller against the goods are dis
cussed in Halshury, vol. 25, p. 239, pars. 421-2 ; p. 263, pars. 460-1.

In Page v. Cowasjec Eduljer (1866), L.R. 1 P.C. 127, Lord 
( 'hclmcsford, delivering the judgment of the Court, says, at p. 
145: “The authorities are uniform on this point, that if before 
actual delivery the vendor resells the property while the pur
chaser is in default, the resale will not authorise the purchaser 
to consider the contract rescinded, so as to entitle him to recover 
back any deposit of the price, or to resist paying any balance 
of it which may be still due.”

See Blackburn on Sale, 3rd ed., p. 481 ; at p. 482: “The pre 
cise extent of the seller’s right between those limits is very much 
a matter of conjecture. It would seem that, viewing it as a 
practical question, the most convenient doctrine would be to 
consider the seller as entitled in all cases to hold the goods as 
a security for the price, with a power of resale to be exercised, 
in case the delay of payment was unreasonably long, in such a 
manner as might be fair and reasonable under all the circum
stances. If the resale was conducted by the seller in a fair and 
reasonable manner, the original buyer who was in default would 
have no right to complain ; if the resale produced a sum greater 
than the unpaid portion of the price, the buyer would be en
titled to the surplus ; if there was a deficiency, he would still 
remain indebted to the seller for that amount. If the buyer, 
previously to the resale, tendered all that was due, he would be 
entitled to consider the resale as altogether tortious, and to main- 
lain trover against the seller ; but if he did not make that tender 
Mr remedy for an abuse of the power of sale would be by an 
action for that abuse, and not by an action of trover.”

If the plaintiff McPherson has been guilty of any abuse of the 
power of resale, the defendants would then have their remedy by 
action for such abuse. My recollection of the evidence at tho 
trial of the original action before me is, that McGuire iefuse<l 
to take the mill ; but that is not. I think, material.



24 D.L.E.] Dominion Law Reports. 87

The judgment should be reversed and the amount increased 
by the addition of the two sums of $2,500 and interest, and the 
cross-appeal dismissed with costs—no fault can be found with 
the learned trial Judge’s conclusion as to this.

A calculation and statement has been handed in by Mr. 
Laidlaw since the argument. Counsel may attend before one 
of the Judges of this Division to settle the judgment.

Costs of the issue and motion to be paid by the United States 
Fidelity and Guaranty Company.

Latchpord, J. :—The main question upon this appeal is 
whether the plaintiff McPherson, after selling the saw mill to 
McGuire & Co. and Devine, obtaining judgments against them 
for port of the price, and then reselling the mill, can still enforce 
his judgments otherwise than for costs.

1 have had the advantage of reading the careful opinion of 
my Lord the Chief Justice of the King’s Bench, and concur in 
his judgment that the contract for the sale of the mill to McGuire 
was not a contract for the sale of an interest in land.

Nothing in the contracts between the parties indicated that 
any interest in land was the subject-matter of the sale.

In the agreement of the 3rd August, 1907, McGuire & Co. 
agreed with McPherson to purchase from him “the McLean 
saw mill and machinery, as it stands to-day, at the sum of 
$7,500, to be delivered ... at the end of the present season 
of sawing.”

This contract, so far as it relates to the saw mill, appears 
not to have been carried out. In April, 1908, the same parties 
and one Andrew Devine signed an agreement in which McGuire 
& Co. agreed to pay McPherson $7,000 for the saw-mill, secured 
by a mortgage in the usual form, at the time of the delivery of 
the mill, which is to be insured and kept insured for the benefit 
of the vendor “against loss by fire. . . . McPherson, having 
insured the mill since the date of the agreement on the 3rd 
August, 1907, is to be allowed to have the use of the saw mill 
during the present season, and shall keep it in proper repair.”

In their defence to the two actions in which McPherson re
covered judgment, McGuire & Co., Annie McGuire, and Devine
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make no pretence that the saw-mill is regarded as anything more 
than a building. The 300 acres which McPherson owned near
by, part of which was used as a piling-ground, is not referred 
to. McGuire says he thought he could use the piling-ground if 
he wanted it: evidence, p. 19. “There was no discussion about 
the land:” p. 17. But that he was to move the mill is quite 
clear from his evidence: p. 19. McPherson said he understood 
McGuire was to remove the mill to the timber limits. Had there 
been any intention in the minds of the parties to deal with any
thing more than a saw-mill of a type quite common in Northern 
Ontario, which may be moved from place to place as exigencies 
require, there would necessarily have been some reference to 
the lands that were to pass with it. When ultimately the mill 
was resold by McPherson it was in fact moved off McPherson’s 
lands, and the 300-acre lot was sold to a different purchaser.

If the sale to McGuire & Co. and Devine had been a sale of 
0n interest in land, McPherson would be unable to enforce hif» 
judgment except for costs.

In Jackson v. Scott, 1 O.L.R. 488, Maclennan, J.A., said (p. 
493) : “As decided in Cameron v. Bradbury, 9 Gr. 67, the effect 
of rescission, after a judgment recovered for the purchase- 
money, or part of it, is that the obligation to pay the purchase- 
money has been terminated, and so to that extent the judgment 
cannot be enforced. It is still good at law, but equity will re
strain its enforcement, on the ground that, having taken back 
the land, the vendor ought not to be permitted to recover any 
more of the purchase-money. That principle, however, does not 
apply to costs.” On the same page, Moss, J.A., after referring 
to the notice of rescission given by the plaintiffs while their judg
ment was in force but unpaid, says: ‘The plaintiffs could no 
longer seek to enforce their judgment to any extent beyond 
recovery of the costs. The judgment would not be set aside and 
vacated and matters brought back to the same position as if it 
had never existed, but it would be deemed satisfied, except as to 
costs, so that thereafter in any proceeding taken to enforce it 
the defendant could set up the rescission as a defence, as in 
Cameron v. Bradbury, 9 Gr. 67; Arnold v. Playter (1892), 22 
O.R. 608; and Fraser v. Ryan, 24 A.R. 441. Or, probably, it
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would be open to the defendant, offering proper terms as to 
costs and otherwise, to move to stay perpetually all further pro
ceedings upon it.”

In Gibbons v. Cozens, 29 O.R. 356, vendors, who had re
covered judgment for a balance of purchase-money, gave notice 
subsequently of rescission, and brought an action for the re
covery of the land. It was held that, while their judgment did 
not affect their right to terminate the contract, “they must 
of course provide in the judgment that no further proceedings 
are to be taken to recover the amount of the judgment for the 
purchase-money unpaid.”

To a similar effect is the recent case of II. II. Vivian Co. 
Limited v. Clcrguc, 20 D.L.R. 660, 32 O.L.R. 200.

Nor is the law different in the case of a sale of chattels where 
the right of resale is expressly reserved to the vendor: Me Entire 
v. Crossley Brothers, [1895] A.C. 457, 464; Sawyer v. Pringle 
(1891), 18 A.R. 218; Arnold v. Playter, 22 O.R. 608; Utterson 
Lumber Co. v. II. W. Petrie Limited (1908), 17 O.L.R. 570.

Where, however, such a right is not reserved, a resale by 
the vendor on default docs not rescind the original sale. The 
leading distinction is that in such case the vendor in reselling 
is dealing with property which is no longer his, but his vendee’s: 
Osler, J.A., in Sawyer v. Pringle, 18 A.R. at p. 230. Benjamin 
on Sale, 7th cd. (Am.), p. 824, states the law to the same effect, 
adding that the vendor may refuse to give credit for the pro
ceeds of the resale and claim the whole price, leaving the buyer 
to a counterclaim for damages for the resale.

The unpaid vendor has a special property in the chattel, 
analogous to that of a pawnee. To resell the goods on default 
is, however, a breach of his contract for which the actual damage 
suffered may be recovered against him.

1. therefore, am of opinion that the judgment appealed from 
should be set aside so far as it declares that the execution upon 
the judgments for the instalments on the mill should be with
drawn. The appellants should have their costs of the inter
pleader issue. In all other respects I would affirm the judgment. 
The respondents should have the costs of this appeal.
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Hoouins, J.A. :—Tins action is on a bond given by the re
spondent company to the appellants, conditioned to pay the sum 
of $10,000, as and for the price and value of logs seized by the 
sheriff, as mentioned in the bond, or any lesser sum in pursu 
ance of the order of the Court or a Judge to be made in the 
matter of the interpleader in which the bond was given. The 
interpleader having been finally decided in favour of the appel
lants, they sue upon the bond, and the defence now raised is 
contained in paragraphs 12, 13, and 14 of the statement of de
fence in this action. They are as follows :—

“12. The plaintiff McPherson never tendered or delivered 
to the said A. McGuire & Co., Annie McGuire, and Andrew 
Devine, or any of them, a conveyance of the said saw-mill, and 
never gave the said parties or any of them possession thereof, 
but remained in possession thereof up to and including the 19th 
day of November, 1912.

“13. After the 19th day of November, 1912, the plaintif! 
McPherson dismantled the said saw-mill and took and carried 
away the machinery and the building and sold and disposed oi 
the same, and, while the above proceedings were pending, sold 
and disposed of the land forming the site of the said mill, and 
received the proceeds thereof, and the plaintiff Allan McPherson 
is not now in a position to deliver the said mill and machinery 
or convey the said site thereof to the said A. McGuire & Co. 
Annie McGuire, and Andrew Devine, or any of them.

“14. The defendant the United States Fidelity and Guar 
nnty Company says that, by reason of the sale and disposition 
of the said mill and mill-site, or either of them, the plaintiff 
McPherson is not now entitled to enforce the said executions, 
or any of them, or any of the said costs of obtaining judgment 
for the amount thereof, and that, by the acts of the plaintiff 
McPherson, his said judgments, and each and all of them, have 
been satisfied, and that the plaintiff McPherson is not now 
entitled to proceed to enforce the said executions, or any of 
them, or to enforce payment of the bond in question in this 
action, given for the value of the saw-logs seized as aforesaid in 
executing the writs of fieri facias issued to enforce the payment 
of the said judgment. The seizure in question was not made at 
the instance or under the execution of the plaintiff Booth. "
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An issue to determine the amount due the appellant Me- 0NT
Pherson by McGuire et al. upon his executions having been s.c.
directed, it was tried with this action. .. T~ _MClHESSOn

The documentary evidence regarding the sale of the saw-mill ®. 
in (question is as follows:— States

On the 3rd August, 1907, Allan McPherson and A. McGuire
oL t o. made an agreement for the purpose of winding up their Guabartt
dealings and transactions, they having been engaged in the ___
buying and selling of timber limits and logs, and the inanufac- Hod,1ne', Al 
turc and sale of lumber under certain agreements.

This agreement dealt with the various timber limits, and 
provided what should be done with them or with the shares of 
the parties therein, in each ease. Clause 10 is as follows: “A.
McGuire & Co. agree to buy the McLean saw-mill and mach
inery, as it stands to-day, at the sum of $7,500, to be delivered 
in as good state and condition as at the present, at the end of 
the present season of sawing.” Then follows clause 11: “All 
the said accounts to be taken together as a series of dealings and 
transactions between the parties, and the final balances ad
justed and settled in accordance therewith.”

On the 8th April, 1908, another agreement was come to 
between the same parties and Andrew Devine, in which it is 
stated as follows:—

Clause 2: “The accounts of the dealings and transactions 
under the said agreement of 3rd August, 1907, have been exam
ined and settled, and the balance payable by A. McGuire & Co. 
to Allan McPherson has been fixed at the sum of $1,812.81, 
over and above and in addition to the price of the saw-mill here- 

i inafter mentioned.”
Clause 4: “And A. McGuire & Co. and Andrew Devine, for 

themselves and each of them for herself and himself jointly and 
5 severally, covenant, promise, and agree with Allan McPherson, 

his executors, administrators, and assigns: (2) To pay the sum 
I of $7.500, the price of the saw-mill, in three equal annual instal- 
I monts of $2,500 each, with interest at 6 per cent, per annum

ion unpaid principal money, payable with each instalment. The 
first instalment and interest to be paid in one year from this
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date, and the said principal money and interest to be secured 
by a mortgage in the usual form, at the time of the delivery of 
the saw-mill. ”

Clause 6: “And it is understood and agreed that the saw
mill shall be insured and kept insured by A. McGuire & Co. and 
Andrew Devine against loss by fire after the expiration of the 
present policy for the benefit and protection of Allan McPherson, 
to an amount equal to the balance of the price payable to him 
from time to time; and A. McGuire & Co. and Andrew Devine 
shall pay the premiums and assign the policy and do all such 
acts and things as may be necessary to give to Allan McPherson 
the usual protection of a fire insurance policy. Allan McPher
son. having insured the mill since the date of the agreement of 
3rd August, 1907, and waived any claim for premiums there
for, is to be allowed to have the use of the saw-mill during the 
present season, and shall keep it in proper repair; such use to 
cease on 30 days’ notice after the 1st day of June next.”

The meaning of the word “saw-mill,” though probably not 
ambiguous in itself, is open to explanation if it is doubtful 
whether it was intended to include the site. In consequence, 
evidence at the trial was admitted on the subject, and on the 
question of whether there was an agreement to remove it. 
McGuire says: “Simply purchased the McLean mill; that was 
i ll that was mentioned; of course to operate the mill you would 
have to have land with it there. . . . The operating of the 
mill, we discussed about moving it, but I abandoned that very 
shortly because of the freight rates charged on the road (the 
Temiskaming and Ontario Railway), and it would not pay to 
move it up there. . . . There was no discussion about the 
land, my Lord—it was simply the mill—and the land was not 
■liseussed by either party that I remember of ; but to manufac
ture lumber there, you could not manufacture it without the 
land. . . . Q. When you started, at the beginning you thought 
of moving the mill up to the limits? A. That was suggested. 
Q. Did you not think of doing it seriously? A. Yes, I did ; that is. 
if the mill was left in the agreement. . . . Q. Was there any 
arrangement between you and McPherson; was there any bar
gain with you that you should move the mill or he should move
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it off the site it was on? A. No, there was not anything like 
that, that ever 1 remember of; there was not much said about 
moving the mill ; it was simply, 1 bought the mill, and we thought 
it might be better to move it up there. It was not long until 
we found out it would not pay to move it. ’ ’

McPherson says: “The intention was to move it to cut these 
limits” (i.e., the Bryce & Beauchamp limits, which under the 
agreement McGuire was acquiring) . . . “Yes, that is the 
idea I had . . . Yes, that is the way 1 understood it; it was 
understood at the time he was to remove it next spring. . . . 
It was understood he was to move it because he was getting these 
limits, and there was no mill up there. ... I bought the 300 
acres with it. Q. That included the mill site? A. Yes, it was 
on the 300 acres.”

In his examination for discovery McPherson says:—
“35. Q. And judgment in that case of the Privy Council was 

delivered about the 1st of November, 1912? A. Yes.
“36. Q. Up to this time you had been in possession of the 

McLean saw-mill? A. Yes.
“37. Q. And had you been operating it? A. No, not after 

the term of our agreement.
“38. Q. The agreement gave you the right to operate it 

until the 1st day of June, 1909? A. Yes.
“39. Q. And the operation of the mill ceased at that date? 

A. Yes, it ceased in June, 1909.
“40. Q. And thereafter the mill was idle? A. Yes.
“41. Q. I understand that you sold the site of the mill? A. 

Yes.
“42. Q. When did you sell that? A. On the 23rd January, 

1912. . . .
“46. Q. But you only sold the mill-site? A. No, I sold the 

whole 300 acres, including the mill-site.
“47. Q. For $3,000. A. Yes.
“48. Q. And you have paid for that site? A. Yes.
“49. Q. The mill then was standing on the site after you 

sold the site? A. Yes.
“50. Q. What did you do with the mill? A. I left it there.
“51. Q. How long? A. I sold it again in January, 1913.
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“52. Q. To whom did you sell it? A. J. M. Flaunt—he was 
agent for the Harris Tie and Timber Company of Ottawa. . . .

“56. (j. How much did you get for the mill ? A. $1,750.
“57. Q. And has that been paid yet? A. Yes.
“58. Q. Where did you deliver the mill to him? A. Just 

where it was, he took it where it was.
“61. Q. He took it away himself? A. Yes.
“62. Q. And he took away all the machinery ? A. Yes.
“63. Q. And all the timber of the mill? A. Yes.”
From the evidence I should infer that the mill alone, and 

not as well the land on which it stood, was the subject of sale. 
But I do not find any concluded agreement that it was to be 
removed, or when. The time of delivery is stated, and then 
postponed by the second contract. Neither party deposes to 
any oral bargain, but rather to intention and understanding, 
both indefinite. It cannot be said that the written agreement 
provides for severance at once nor at a later date, and but for 
the loose understanding it might well be that the mill and land 
went together.

The first agreement provides for the retention by the appel 
lant of the mill till the end of the then sawing season, when it 
is to be “delivered in as good state and condition as at pre
sent.” McGuire says that very shortly after the sale he aban
doned the idea of moving it, and this probably accounts for the 
dividing of the purchase-money into three instalments, and the 
provision for the giving of a mortgage when the mill was “de
livered,” and its user meantime by the applicant.

It is argued that this agreement must be treated as the sale 
of a chattel ; and that, as the purchaser made default while the 
chattel remained in the vendor’s possession, the latter had a 
right to sell it and at the same time to recover the unpaid price, 
or damages equal to the unpaid price. On the other hand, it is 
contended that the transaction was in regard to an interest in 
land, and that the subsequent sale by the vendor of the thing 
sold disabled him from enforcing his judgments, oil the principle 
recently applied in this Court in H. II. Vivian Co. Limited v. 
Clergue, 20 D.L.R. 660. 32 O.L.R. 200.

The rule allowing resale by the vendor, in case of chattels,
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depends upon the pussing of the property to the vendee. The 
rv.salv is said not to affect the contract, because it has been exe
cuted—the vendor having accepted the promise of payment in 
place of payment itself. Hence the resale is a tortious act, 
committed against the chattel of the vendee, and only gives rise 
to an action by him for damages.

While the subject of the sale was the mill alone, it cannot be 
said that, on the evidence, there is any definite time for sever
ance other than at the end of the season, if delivery means actu&l 
removal. It does not necessarily do so. But there is certainly 
lacking that clement in the bargain spoken of by Lord Abinger 
in Uodwell v. Phillips (1842), 9 M. & W. 501, at p. 505, namely, 
that the nature of the contract is such that it must be taken to 
have been the same as if the parties had contracted for the mill 
already detached.

The evidence is that this mill is a pretty large one, a station
ary one, with a frame structure built solidly there with three 
boilers and a large engine. This is McGuire’s description. The 
appellant describes it as larger than a portable mill, but easily 
moved, but he does not contradict McGuire in the details given. 
The user of the mill in situ is provided for, and was continued 
for a year and three quarters. It was to be kept in repair, and 
a mortgage, not described as a chattel mortgage, was to be given 
to secure the purchase-money. The mill was real estate at the 
time of sale, but there is nothing unusual in selling part of the 
real estate or an interest in it, such as the coal or minerals there
in, or the surface earth, or the buildings upon the land. The 
agreement for sale of such an interest, which may sever it in the 
contemplation of the parties, or even its conveyance, does not 
in itself or necessarily make it a chattel. This is the effect of 
Lavery v. Pursell, 39 Ch.D. 508, and Morgan v. Russell tf Sons, 
11909] 1 K.B. 357. The support to the opposite theory, drawn 
from the ease of standing timber sold with an agreement to re
move. needs to be considered.

In Marshall v. Green, 1 C.P.D. 35, the trees were to be taken 
away “as soon as possible;” and Lord Coleridge, C.J., at p. 
09. in dealing with the case, says: “Where . . . the parties 
agree that the thing sold shall be immediately withdrawn from
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the land . . . the contract is for goods.” Brett, J., says (p. 
42; : “If they are not fructus industriales, then the question 
seems to be whether it can be gathered from the contract that 
they are intended to remain in the land for the advantage of 
the purchaser, and are to derive benefit from so remaining ; then 
part of the subject-matter of the contract is the interest in land, 
and the case is within the section. But if the thing, not being 
fructus industrialis, is to be delivered immediately, whether the 
seller is to deliver it or the buyer is to enter and take it himself, 
then the buyer is to derive no benefit from the land, and conse
quently the contract is not for an interest in the land, but re
lates solely to the thing sold itself.”

In the case of Kauri Timber Co. v. Commissioner of Taxes, 
[1913] A.C. 771, Lord Shaw, in dealing with the interest 
acquired by the Kauri company under their purchases of timber, 
specially emphasises the necessity of immediate severance in 
deciding whether the interest is real estate or chattel property. 
After pointing out that there was no obligation upon the com
pany immediately to cut down and remove the timber, or to do 
so at any specific date, he says (p. 776) : “The case is thus r< 
moved, in fact, from any analogy with decisions quoted at their 
Lordships’ Bar, in which a sale of standing timber was coupled 
with the duty of its instant removal from the ground.” After 
quoting the note in Saunders’ Reports, p. 277c, he remarks (p. 
779) : “For the present is a broad case of the natural products 
of the soil in timber—a crop requiring long-continued posses
sion of land until maturity is reached, and the contract with 
regard to it in the present case raises none of the difficulties 
springing out of a covenant for immediate severance and reali
sation. The judgment of Brett, J., in Marshall v. Green distin
guishes this broad case and properly accepts the note in Saun
ders’ Reports which has just been cited.”

What the learned Judge refers to is the passage quoted by 
him on p. 778—“but where the process of vegetation is over, 
or the parties agree that the thing sold shall be immediately 
withdrawn from the land, the land is to be considered as a mere 
warehouse of the thing sold, and the contract is for goods.

Having regard to the emphasis laid, in these two cases, on
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immediate or instant removal, it is interesting to note the vari
ous views held in this Province on the effect of a similar contract.

Blake, V.-C., and Spragge, ('. in Summers v. Cook (1880), 
28 Gr. 179, hold an agreement for the sale of standing timber 
to be one for an interest in the land. Blake, V.-C., comments 
on Marshall v. Green, which, he says, turned on the condition 
that the trees were to be got away “as soon as possible,” but 
thought it an unfortunate exception to an intelligible rule, that 
the question was left to depend upon the length of time for 
removal, and declined to extend the exception to a ease where 
that time was a possible eight years. Proudfoot, V.-C., dis
sents from this view, deducing from Marshall v. Green the rule 
that, if the trees were purchased for timber as they stood, and 
not with the intention of allowing them to increase in size and 
become more valuable, they are to be considered as chattels.

In McGregor v. McNeü (1882), 32 U.C.C.P. 538, Galt. J., 
and Wilson, C.J., thought that a contract for pine timber, to 
be removed inside of two years, was a sale of chattels ; while 
Osler, J., considered it unnecessary to decide the point.

In Johnston v. Shortrced (1886), 12 O.R. 633, Wilson, C.J., 
and Armour, J., decided that a sale of trees for the purpose of 
being cut and removed from the land, and with a condition 
that they were to be removed within ten years, was a sale of 
chattels, but that, if the condition was not performed, they re
vested in the owner of the land. O’Connor, .1., did not dissent 
from the view that the contract was for a sale of chattel pro
perty.

In McNeill v. Haines (1889), 17 O.R. 479, Ferguson. J.. and 
Boyd, C., follow Summers v. Cook, supra; the former pointing 
out the difficulty created by the conflicting cases I have men
tioned. Proudfoot, J., though adhering to his former opinion 
expressed in that case, adds that he is now in a hopeless minority.

In Handy v. Carruthers (1894), 25 O.R. 279, Street, J., 
states the general rule to be that a contract for the sale of 
standing timber which is not to be severed immediately is a 
sale of an interest in land ; and, after commenting upon the 
previous decisions and Lavery v. Pursell, 39 Ch.D. 508, holds 
the contract in that case (removal after three years) to be an
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agreement for the wile of an interest in land. He agreed with 
Blake, V.-C., in Summers v. Cook, remarking that it is difficult 
to see why, if a provision for the removal in two years makes 
the trees chattels, a condition for ten years should leave them 
us an interest in land.

In Ford v. Hodgson (1902), 3 O.L.R. 526, an agreement in 
writing for the sale of timber removable within three years 
was held to be a contract regarding an interest in land, by Fal- 
eonbridge, C.J.Q.B., and by a Divisional Court consisting of 
Boyd, C., and Ferguson, J.

In Beatty v. Mathcwson ( 1908), 40 S.C.R. 557, Idington, 
J . who delivered the judgment in which Girouard, J., agreed 
(Maclennan, J., concurring in dismissal for the reasons given 
by the Ontario Court of Appeal), speaks of the grant of timber 
trees there in question as an instrument relating to what has 
been held to be an interest in land ; while Duff and Davies, JJ., 
treat it as a grant of land. In the Court below, Mathewson v. 
Beatty (1907), 15 O.L.R. 557, Meredith, J.A., who dissented, 
points out the fact that the trees were not bought for early 
removal.

It appears from these eases that the decision in Marshall v. 
Green has been considerably extended in some instances, if that 
case is to be treated as dependent upon immediate or instant 
removal, where trees are growing, or upon the process of vege
tation being over. It is to be observed that in Summers v. Cook, 
supra, the trial Judge found that the timber was to be cut and 
used “as soon as possible,” although the contract gave a year 
for removal. If the decision in Marshall v. Green is to be 
treated as it seems to have been in the Kauri case, there would 
appear to be justification for the comments upon decisions pro
fessing to be based on it, in some of the cases I have mentioned. 
I think the weight of opinion is in favour of restricting the 
effect of Marshall v. Green to cases of immediate removal ; and, 
in view of the conflict, it is open to this Court to follow the 
reasoning in Lavery v. Pursell in preference to that in Marshall 
v. Green, if the views of Mr. Justice Chitty commend themselves 
to it.

The case at bar seems more nearly to resemble one of the
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instances put in the note to Williams’ Saunders as given in 
Marshall v. Green, namely, where the subject-matter of the sale 
was intended to remain on the land for the advantage of the 
purchaser. The mill was undoubtedly to remain on the land 
“until the end of the present season of sawing.” That was for 
the advantage not only of McPherson, but of McGuire as well ; 
because, while being used meanwhile, it was to remain, if Mc
Pherson’s evidence be accepted, until it was wanted for the 
Bryce and Beauchamp limits. But, at all events, it was to re
main for a time ; and, if it was McGuire’s property, that was a 
benefit to him until he wanted to take delivery. The use of it 
by McPherson was by permission of McGuire, who presumably 
got or should have got consideration for that user in the agree
ment; so that the feature of immediate severance is replaced 
by that of retention, user by permission, and later delivery in 
good shape notwithstanding the sawing. The subsequent agree
ment emphasises in many ways this distinction. The use of the 
words “to be delivered in as good state and condition as at 
present” indicates that McGuire was to enter and inspect and 
remove, if indeed anything further is required to explain “de
livery” than the words “as it stands to-day,” which give the 
right of entry and inspection then, and also later, to see if the 
condition had been fulfilled.

In Marshall v. Green, the fact that the buyer derived no 
benefit from the land is made by Brett, J., to depend on the fact 
that the trees were to be removed immediately; and Grove, J., 
states the test as being whether there is real benefit or merely 
warehousing. Obviously here the mill was not warehoused— 
t.c., detached and stored—it was to be used for sawing, and 
needed the support of the land to which it remained attached.

In Lavery v. Pursell, the fact that the thing sold was in 
point of fact then realty, that the right to go in and pull down, 
though temporary only, was a qualified possession “of the land, 
tenements, and hereditaments, certainly of the house itself,” 
and that the intention of the parties could not change the nature 
of the property, form the basis of the decision, and seem to me 
to include elements entering into this case.

It may be noted that in Wallon v. Jarvis, 13 U.C.R. 616,
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Robinson, U.J., speaking for the Court, does not treat the effect 
of the verbal contract for the sale of the engine and boiler as 
making them chattels, which description he gives there only upon 
actual severance. 1 do not see that the definition in the Eng
lish Sale of Goods Act, in sec. 62, helps matters. It is not in 
force here, and cannot change the legal nature of the thing 
dealt with under a contract in Ontario.

If then the property sold to McGuire is to be treated as real 
estate or an interest in land, the effect of the sale would be to 
rescind the contract, thus terminating the obligation to pay the 
purchase-money, and so the judgments, so far as they were re
covered for the instalments of the purchase-money, cannot be 
enforced : Jackson v. Scott, 1 O.L.R. 488.

If the appellant McPherson had treated McGuire’s default in 
payment as a repudiation of the whole contract, then he could 
have resold or done as he liked with the mill, and have sued Mc
Guire for damages, which would have been the difference between 
the agreed price and that realised by the resale, or the value of 
the mill as it stood when the contract was repudiated : Noble v. 
Edwardes (1877), 5 Ch.D. 378. Instead of doing this, he held 
McGuire to the contract, sued for the purchase-money, and was 
endeavouring to enforce his judgments therefor at the time he 
resold the mill.

If the mill is a chattel, then it may be that the appellant 
McPherson could not enforce his present judgments unless he 
could shew that the property had passed to McGuire, and that 
his resale was merely a tortious act. I am not satisfied, in view of 
the terms of the agreements providing for delivery and for user 
and repairs to be done by the appellant McPherson before de
livery, that the property in the mill had completely passed, but it 
is unnecessary to discuss this question, in view of the opinion I 
have formed as to the effect of the contract in the present case.

Upon the cross-appeal, i.c., as to the additional executions, 
there is nothing to be added to the reasons given by the learned 
trial Judge for admitting them to share.

I think the plaintiffs’ appeal should be dismissed with costs, 
and the cross-appeal with costs.

Kelly, J. :—The important point in issue in this appeal is, 
whether the sale of the saw-mill and machinery by the plain-
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tiff McPherson to McGuire & Co., in respect of the recovery of 
a part of the sale-price of which the appellants have sought to 
recover on a bond given by the defendant company, was a sale 
of land or of an interest in land. The matter might perhaps be 
better stated by saying that the real question in issue is, did the 
appellant McPherson, by reason of his having sold the saw-mill 
to a third party, preclude himself from recovering the balance 
of the sale-price on the earlier sale made or agreed to be made 
to McGuire & Co.?

The difficulty which presents itself is to determine, on a 
proper interpretation of the documents and on the evidence of 
what took place, what was the real character of the sale. In 
a number of cases in which the question now before us, with 
variations in the facts, has been considered, the Courts have ex
pressed themselves as not being satisfied with just what con
ditions are necessary to draw a clear distinction between what 
constitutes a sale of an interest in land, and what amounts to a 
sale of chattels or of a chattel interest.

Prior to the agreement presently mentioned, McPherson and 
A. McGuire & Co. had been engaged in the buying and selling 
of timber limits and logs, and in the manufacture and sale of 
timber. The inception of the transaction which gave rise to 
this action was on the 3rd August, 1907, when a written agree
ment was entered into between them dealing with many mat
ters, the one now of importance being embodied in clause 10 as 
follows : “A. McGuire & Co. agree to buy the McLean saw-mill 
and machinery, as it stands to-day, at the sum of $7,500, to be 
delivered in as good state and condition as at the present, at 

' the end of the present season of sawing.”
The mill then stood upon lands which formed a part of a 

\ parcel comprising about 300 acres.
On the 8th April, 1908, nothing having been paid on the 

I purchase-price, an agreement was made between these same par- 
■ ties and one Devine, whereby A. McGuire & Co. sold and trans

ferred to Devine an undivided half share and interest “of the 
J estate, right, title and interest of A. McGuire & Co. under the 

raid agreement of 3rd August, 1907,” and A. McGuire & Co. 
and Devine agreed with McPherson, amongst other things, “to
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pay the sum of $7,500, the price of the saw-mill, in three equal 
annual instalments of $2,500 each, with interest at 6 per cent, 
per annum on unpaid principal money, payable with each in
stalment. The first instalment and interest to be paid in one 
year from this date, and the said principal money and interest 
to be secured by mortgage in the usual form, at the time of the 
delivery of the saw-mill.”

This agreement contained also this provision: “And it is 
understood and agreed that the saw-mill shall be insured and 
kept insured by A. McGuire & Co. and Andrew Devine against 
loss by fire after the expiration of the present policy for the 
benefit and protection of Allan McPherson, to an amount equal 
to the balance of the price payable to him from time to time ; and 
A. McGuire & Co. and Andrew’ Devine shall pay the premiums 
and assign the policy and do all such acts and things as may be 
necessary to give to Allan McPherson the usual protection of a 
fire insurance policy. Allan McPherson, having insured the mill 
since the date of the agreement of 3rd August, 1907, and waived 
any claim for premiums therefor, is to be allowed to have the use 
of the saw-mill during the present season, and shall keep it in 
proper repair; such use to cease on 30 days’ notice after the 1st 
day of June next.”

The mill and machinery remained unmoved until January, 
1913. In the meantime, McPherson had obtained two separate 
judgments for the first and second instalments of purchase- 
money respectively—the first judgment including also some 
other moneys—and attempted to realise by execution, by virtue 
of which the sheriff seized a quantity of saw-logs. These having 
been claimed by a third party, an interpleader issue followed, 
in which the bond of the respondents now sought to be realised 
upon was given as security. The interpleader issue was finally 
disposed of by the Privy Council, in favour of the present 
appellants, on the 19th November, 1912 (McPherson v. Temis- 
hinting Lumber Co., 9 D.L.R. 726, [1913] A.C. 145).

In January, 1912, McPherson sold the 300 acres, including 
the mill-site, but not the mill itself, nor the machinery. The 
third instalment of purchase-money matured, and about $1,200 
had become due for premiums on insurance on the mill and
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machinery ; McPherson, in January, 1913, sold the mill and 
machinery for $1,750.

According to McPherson’s evidence, the mill was a stationary 
one: “It could be moved, too, very easily, but it was more of a 
stationary mill;” “larger than the ordinary mill.” He says 
he continued in possession of it up to the time of the judgment 
of the Privy Council (November, 1912), and that he operated 
it until June, 1909, after which it was idle.

Cornelius McGuire, who acted for McGuire & Co., says it 
was a “frame, stationary mill, frame structure,” which had 
been there for possibly three or four or five years, ‘‘a prettv 
large mill, frame structure, built solidly there,” and “I think 
that there were three boilers in the mill and a large engine;” 
that he simply purchased the “Maclean mill,” that was all 
that was mentioned; “of course, to operate the mill you would 
lave to have land with it there.” He adds that “we discussed 
about moving it,” “but 1 abandoned that very shortly because 
the freight rates changed on the road, and it would not pay 
to move it up there” (referring to timber limits which he had 
acquired about 100 miles distant), “and then we thought we 
would bring the logs down, and he suggested and wanted me to 
bring the logs down, and manufacture them there.” In an
swer to a question as to what use of the yard he had, or had he 
the right to use it, he said: “I had the right to it to manufac
ture anything I wanted there, and he says, ‘Why not bring the 
logs down and manufacture them here?’ ” This evidently 
refers to a time subsequent to the making of the original agree
ment for sale. He also says that McPherson never told him he 
should move it.

As to the moving, and the purpose for which the mill and 
machinery were bought, McPherson says: “The intention was 
to move it to cut these limits” (the limits above referred to) ; 
but at no place does he say that there was an agreement to that 
effect, or that there was anything more than mere intention. 
Later on, when referring to the intention to remove, he adds, 
“that is the way he understood it;” “it was understood at the 

time that he” (McGuire) “was to remove it next spring;” 
while McGuire says: “I thought when I got it I could go on
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and use it if I wanted it; there was nothing there to use it on, 
and he” (McPherson) ‘‘kept on using it himself.”

The learned trial Judge thought that it was clear that the 
mill was purchased with the idea of removing it from the pro
perty and taking it to the timber limits, which were sold con
temporaneously, and that it was not the intention of the par
ties that any land should pass. Admitting that for argument’s 
sake to be so, there are still other considerations to be weighed 
in determining the matter. The line of demarcation between 
the two classes of cases is, as has been said, not easily drawn, 
particularly when there is the apparent vagueness of expression 
which characterised the dealings between these parties in 
important details. Coleridge, C.J., in Marshall v. Green, 
1 C.P.D. 35, said (at p. 38) that the words used in the 4th 
section of the Statute of Frauds in reference to contracts for 
sale of lands, tenements, or hereditaments, or any interest in or 
concerning them, have given rise to a great deal of discussion, 
and that very high authorities have said that it is impossible to 
reconcile all the decisions on the subject ; and he added that he 
despaired of laying down any rule which could stand the test 
of every conceivable case.

Most of the leading cases bearing upon the question treat 
of sales of trees or crops growing on the land, and in such cases 
it seems to have been recognised that what was stated by Sir 
E. V. Williams in his note to Duppa v. Mayo, at p. 395 of his 
notes to Saunders' Reports, has application. After stating 
there that the doctrine on the subject had been materially quali
fied, he proceeds to say that in respect to fructus industriales 
the true question is, whether, in order to effectuate the inten
tion of the parties, it be necessary to give the buyer an interest 
in the land, or whether an easement of the right to enter the 
land for the purpose of harvesting and carrying them away is 
all that was intended to be granted to the buyer. He distin
guishes such cases from those that treat of the natural product 
of the land, such as grass uncut, but which the purchaser is to 
cut, or growing underwood to be cut by the purchaser—not dis
tinguishable from the land itself, in legal contemplation, until 
actual severance—in which case, he says, the purchaser takes
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an exclusive interest in the land before severance, and there
fore the sale is of an interest in the land under the statute. But 
where the owner of trees growing on his land agrees while they 
are standing to sell the timber, to be cut by the vendor, at so 
much per foot, or even when the contract is for the sale of 
trees with a specific liberty to the purchaser to enter the land 
and cut them, the sale is of goods and not an interest in land.

In Marshall v. Green, supra, Brett, J., when referring to 
things not fructus industriales, expressed the view that the 
question seems to be whether it can be gathered from the con
tract that they are intended to remain in the land for the advan
tage of the purchaser, and are to derive benefit from so remain
ing, in which case part of the subject-matter of the contract is 
the interest in land ; but that, if the thing sold, not being fruc
tus industrials, is to be delivered immediately, whether the 
seller is to deliver it or the buyer is to enter and take it him
self. then the buyer is to derive no benefit from the land, and 
consquently the contract is not for an interest in the land, but 
relates solely to the thing sold itself. The importance which he 
attaches to immediate delivery emphasises the distinction be
tween the two cases.

The facts in evidence in the present case more nearly ap
proach those in Lavery v. Purscll, 39 Ch.D. 508, on which the 
learned trial Judge based his conclusions. There a contract was 
made on the 11th November, 1886, for the sale of the building 
material of a house—possession of the premises to be given the 
purchaser for the purpose only of taking dowui and removing 
the material—with a condition that the materials were to be 
taken down and cleared off the ground “on or before the 11th 
cf January next, after which date any materials then not 
cleared will be deemed a trespass and become forfeited, and the 
purchaser’s right of access to the ground shall absolutely cease” 
—the pulling down and removal to be done undei the direction 
uf the vendor’s architects ; the vendor reserving the right of 
access to the premises for himself and his surveyors and work
men. It was held by Chitty, J., that that constituted a con
tract for sale of an interest in or concerning the land. In arriv
ing at his conclusion, he had before him and discussed fully the
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effect of the judgment in Marshall v. Green, and drew a clear 
distinction between the two classes of cases. He, too, attached 
importance to the question of possession, and as to whether, in 
the ease of trees, they were to be severed as soon as possible; 
and lie treated the house in the case before him as being a here
ditament.

All these elements arc material to be considered, and due 
weight should be given them in determining the present case.

The transaction starts out with an agreement for sale of a 
something which at least was an interest in land; an ordinary 
conveyance of the land on which it stood, without any special 
reference to the mill itself, would undoubtedly have passed the 
title in it to the grantee as attached to or forming part of the 
free hold. Something positive was, therefore, necessary to change 
its status and deprive it of the character of an interest in land, 
and make it a chattel or goods; and this would involve some 
act as to the effect of which there should be no doubt. Van it be 
said that what happened effected this material change? There 
was no express agreement for the time of severance or removal, 
if, indeed, such severance or removal was even contemplated; 
both the agreement of the 3rd August, 1907, and that of the 8th 
April, 1908, speak of delivery, but when or by what means they 
say not. By the earlier agreement the delivery was to be “at 
the end of the present season of sawing,” but no time fixed. 
The later agreement mentions delivery only in saying that the 
principal and interest (the purchase-price) are “to be secured 
by a mortgage” (not expressly a chattel mortgage), “in the 
usual form, at the time of the delivery of the saw-mill;” and 
again no time for delivery is otherwise fixed. Nowhere is pos
session mentioned. Whatever the meaning of either of the con
tracting parties may have been as to removal, some change of 
intention evidently took place, and we find the vendor in charge 
of and using the mill on its original site down to June, 1909. and 
holding possession without interruption from the time of the 
contract until November, 1912, and, indeed, until he sold it in 
January, 1913—the other parties to the agreement not having 
had possession or use of it in the meantime.

I cannot reach the conclusion that the thing sold changes
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its character as an interest in land to that of a chattel by the 
mere fact of an agreement being made such as we have here, 
when delivery is mentioned only in an indefinite way, when 
there is an absence of any provision for possession or use (other 
than that which it was agreed the vendor should have), or for 
removal, or that it was the duty of either party to take down, 
sever, or remove, and no time being definitely fixed for any of 
these things being done.

Treating what was the subject of the sale as an interest in 
land, as 1 feel bound to treat it, the vendor has, by selling, pre
cluded himself from enforcing his judgment for the balance of 
the purchase-money: Cameron v. Bradbury, 9 Gr. 67; Gibbons 
v. Cozens, 29 O.R. 356; //. 11. Vivian Co. Limited v. Clergue, 
20 D.L.R. 660, 32 O.L.R. 200.

In the view that I have taken of the whole matter, both the 
appeal and the cross-appeal should be dismissed, with costs in
each case. Appeals dismissed with costs.

NORTH-WEST THEATRE v. MacKINNON.
Alberta Supreme Court. Harvey, C.J., Scott. Stuart and Beck,

May IS. 191S.
1. Assignment for creditors (6 III B2—20)—Powers of assignee—Bib

UKXsoM K PROPERTY— I.EASE.
An official assignee under the Assignments Act. 1907. Alta., eh. li, 

is not hound to accept a term of years to whieli the assignor was en
titled under a lease at the date of the assignment for benefit of 
creditors, if it may lie a charge instead of a benefit to the 
estate; the operation of the assignment in vesting the term in the 
assignee is suspended quit the lease until lie does some act signifying 
acceptance.

2. Assignment for creditors ( 8 V—42)—Taking possession of goods—
Effect on lease.

I lie fact that the official assignee for benefit of creditors put a man 
in possession of the stock in trade on premises leased to the assignor is 

necessarily an acceptance of the lease by the assignee, and will 
Pri'l"! faru lie held to he an entry for the purpose of taking possession 
of the goods rather than of the land.

Appeal from the decision of Ives, J.
O. M. Bigqar, K.C., for plaintiff, respondent.
•/. F. Lymburn, for defendant, appellant.
The judgment of the Court was delivered by 
Bkck, J.:—This is an appeal from the decision of Ives, J., at 

the trial without a jury whereby he directed judgment to he 
entered for the plaintiff for $995 with costs. The plaintiff com
pany. by instrument dated November 12. 1915. leased certain
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ALTA. premises in Edmonton to one McLachlan, a jeweler, for the
g (j term of two years from November 15, 1913, at a monthly rental

North McLachlan occupied the premises till August 31, 1914.
West when he made an assignment for the benefit of his creditors in 

Iheatrk accordance with the Assignments Act (ch. 6, of 1907) to the 

MacKinnon, defendant, an official assignee.
Beck, j. Sec. 0 of the Act says that such an assignment shall vest in the as

signee all the real anil personal estate, rights, property, credits and effects, 
whether vested or contingent, belonging at the time of the assignment to 
the assignor, except such as are by law exempt from seizure or sale under 
execution or other legal proceedings, subject, however, as regards lands to 
the provisions of the Land Titles Act.

The question involved in this case is whether the defendant 
became liable for the rent of the premises for the residue of the 
term from the date of the assignment, and the answer, it seems, 
depends upon the effect of the assignment and the conduct of the 
parties.

What took place immediately after the assignment is indi
cated by the following correspondence between Messrs. Grieg- 
bach, O’Connor & Co., solicitors acting for the plaintiffs, the 
landlord, and the defendant, the assignee:—

Edmonton, Alta.. September 3rd. 1014. 
Jaa. A. MacKinnon. Esq.. Official Assignee,

Tegler Block, Edmonton.
Re ('.. It. McLachlan.

Dear Sir,—Confirming our conversation with you this morning relative 
to the rental owing by McLnolilan at the premises No. (V2fi First Street. 
Tf you will undertake as assignee in respect to the almve estate to secure 
payment of our rental we will not go to the expense of formality of de
straining on behalf of the McLachlan’s lessors. Please let us hear from 
you by return moil. Grierbach, O’Connor & Company.
Messrs. Oriesbach. O’Connor & to. Edmonton, September 6th, 1914.

Barristers, solicitors, Edmonton.
Re C. R. McLachlan.

Gentlemen,—This is to inform you that as assignee of the C. R. Mc
Lachlan estate I will guarantee your client’s claim for rent for the premises 
No. 020 First Street as long ns I continue to occupy the Imilding. Trust 
ing that this will be satisfactory, 1 am. Yours very truly.

(Sgd.) James A. MacKinnon, Official Assignee.
In his evidence the defendant says, and there is no denial of 

it, as follows:—
Q. When did you first get in touch with the plaintiff company regard

ing the premises'; A. A day or two after the assignment. Q. With whom 
did you get in topch? A. Mr. Goldman. (Mr. Goldman was a partner in
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the firm of Messrs. Griesbach, O'Connor & Co. and a member of the plain 
tiff company, and personally acted as solicitor for the plaintiff company.) 
Q. What took place between you? A. Mr. Goldman told me he would 
have to distrain for rent in order to make his rent claim preferred and I 
undertook personally to pay the rent as long as the goods were left in the 
premises.

There was subsequent correspondence between the defendant 
and Mr. Sherry, chairman of the plaintiff company, as follows:— 
Mr. Sherry, Edmonton. November 6th. 1914.

Short, Cross. Biggar, Sherry & Field.
Barristers, solicitors, Edmonton.

Re C. R. Mr Lachlan. Edmonton.
Dear Mr. Sherry,—Please find enclosed my cheque for $600 rent for 

September. October and November for the premises at 626 First Street, 
formerly occupied by C. R. McLachlan. Kindly acknowledge receipt of 
this to me. Yours very truly,

<Kgd.) James A. MacKinnon. Official Assignee. 
This was answered by Mr. Sherry on December 2 by the fol

lowing letter:—
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Edmonton, Alberta, Canada. 2nd December. 1914. 
Jas. A. MacKinnon. Esq., Official Assignee,

Tegler Block, Edmonton.
Re C. R. McLachlan.

Dear Sir,—1 duly received yours of the 6th of November last enclosing 
cheque in favour of the Northwest Theatres Limited, for $600 for Sep
tember, October ami November's rent of 626 First Street. I regret that I 
have so long delayed in acknowledging this remittance. As arranged the 
acceptance of this cheque is not to prejudice our rights in any way under 
the lease nor shall it operate to any extent as evidence of a monthly 
tenancy. Yours truly,

(Sgd.) J. C. Sherry.
To which the defendant replied as follows:—

Mr. Sherry, Edmonton, December, 4th, 1914.
Messrs. Short. Cross, Biggar, Sherry & Field,

Barrister, etc., Edmonton, Alberta.
Re C. R. McLachlan Estate.

Dear Sir.—I wish to acknowledge receipt of your letter of December 
2nd. acknowledging receipt of rent paymen* up to November 30th.

I am not going to be responsible for any further rent in connecti m with 
the McLachlan estate, so I will be glad to have you take any steps that 
you think necessary to protect your interests.

Yours truly,
(Sgd.) Jamkh A. MacKinnon. Official Assignee.

Mr. Sherry gave evidence as follows:—
Q. The arrangement set out in that letter was not made with you? (The 

letter of 5th September MacKinnon to Griesbach, O’Connor A Co.) A. No, 
it was not. . . . Q. Had you any conversation with Mr. MacKinnon
along similar lines? A. Similar to what? Q. To the statement in that
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letter of Mr. MacKinnon? A. Yea, I had. D. Do you remember when? A. 
Some time during the latter part of the month of September 1 think it was.

This terminated his evidence until he was called in rebuttal 
by way of answering the evidence of the defendant, who in this 
connection said as follows :—

(j. When did you first have a conversation with Mr. Sherry ? A. 1 am 
not sure of the exact date, 1 think from memory it was towards the end 
of September. A. What was the nature of that conversation? A. Mr. 
Sherry called me in connection with the rent of the McLachlan premises ; 
I told him as soon as we sold the goods we would pay the rent claim. (). 

Did you explain to him exactly what you were doing with the estate ? A. 
Y’es, I did. Q. Did you make any arrangement with him at all regarding 
the premises other than the arrangement emlmdied in the letter? A. No 

The following was put in from the examination for discovery 
of Mr. Sherry :—

ti. Q. Was there any agreement between you and Mr. MacKinnon that 
he was to take up the lease? A. No.

Mr. Field : I do not think that is a fair question, 1 think that is tin- 
whole point.

Mr. Lymburn : No, that is a question of fact, whether there was any 
agreement ; if there is any liability it is a legal liability.

Mr. Field : All right, so long as that is understood.
11. Q. There never was any suggestion that Mr. MacKinnon was going 

to take up that lease unless and in so far as his accepting the assignment 
was concerned ? A. 1 do not quite understand the question.

12. Q. (Reporter reads last question.)
A. Not excepting for the time that he was in there as tenant.
Mr. Lymburn : That is my case.
(Then Mr. Sherry gave in rebuttal evidence as follows).
Q. When you first spoke to Mr. MacKinnon when the question of dis 

tress came up was there anything said by you to him in regard to any 
claim being made with respect to the plaintiff’s lease? A. Yes, I told Mr. 
MacKinnon I intended to hold him for the full balance of the lease, 1 tohl 
him that every time I spoke to him in connection with the rent.

The matter stood in this position at the time of the com
mencement of the action, December 18, 1914, which was an action 
to recover the whole of the rent for the residue of the term 
after crediting the $600 paid by the defendant for the rent for 
the months of September, October and November, 1914, that is 
$2,300 for the rent from December 1, 1914, to the 15th Novem
ber, 1915. After the action the defendant agreed to the plain
tiff company making a lease of the promises at a rental of $110 
a month without prejudice to their respective rights beyond the 
reduction of the defendant’s liability in the event of his being 
held liable.
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This had the effect of reducing the $2,300 to $995, for which 
the learned trial Judge directed judgment for the plaintiff.

The first question obviously is what was the effect of the 
assignment in view of thfc provision of the Assignments Act al
ready quoted.

In Bourdillon v. Dalton, Peake 238, 1 Esp. Ca. 223, which is 
not accessible, Lord Kenyon appears to have laid it down that 
an assignee in bankruptcy (independently of statutory enact
ment affecting the question) was not bound to take what, adopt
ing an expression from the Roman Civil Law relating to succes
sion, he called a damnosa hareditas, i.e., property which car
ried with it burdens greater than the benefits. (See Copeland 
v. Stephens, 1 B. & Aid. 593; Turner v. Richardson (1806), 7 
East 335; Cartwright v. Clover, 2 (liff. at p. 627). Turner v. 
Richardson, supra, is a direct authority to the same effect, and 
goes to the further extent that the assignee may take time to 
make enquiries whether he ought or ought not to accept any par
ticular property included in the assignment to him.

Copeland v. Stephens, supra, is to the like effect, though the 
case is not of value as a direct authority because a statute was 
in question there which by implication gave the assignees the 
right not to accept any particular property. 49 Geo. III., ch. 
121. sec. 19:—

In all cases in which . . . such person shall be entitled to any lease 
or agreement for a lease, and the assignees shall accept the same and the 
benefit therefrom, as part of the bankrupt’s estate and effects.

All the later English cases are made to depend upon the 
precise words of the statute in question, in the particular case.

In Lindsay v. Limhert (1826), 2 C. & P. 526, it was held 
that an assignee under the Insolvent Debtors Act (1 Geo. IV., 
ch. 119) was entitled to a reasonable time in which to decide 
whether he will accept the lease or not.

In Carter v. Warne (1830), 4 Car. & P. 191, it was held that 
trustees under an assignment for the benefit of creditors are 
allowed a reasonable time to ascertain whether property held 
under a lease by the debtor can be made available for the benefit 
of creditors or not. In How v. Bennett (1835), 3 A. & E. 659; 
Carter v. Warne, supra, is discussed, the members of the Court 
failing to agree as to the value of the decision.
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The principle of the decisions in the eases of Bourdülon v. 
Dalton, supra, and Copeland v. Stephens, supra, is put thus in 
Bacon’s Abridgment, vol. 1, tit. “Bankrupt,” p. 519.

A term of years in the bankrupt passes under the bargain and sale to 
the assignees, hut as the Commissioners' assignment is to be construed ac 
cording to the spirit and intent of the bankrupt lairs, viz., that of provid 
ing for the payment of the creditors; the assignees are not bound to accept 
a term which may Is1 a charge instead of a benefit to the estate and 
therefore the operation of tin- assignment in vesting the term in the as 
signers is held to be suspciuled till they do some a*-t signifying their or 
crptanee of the bankrupt interest.

Whether or not this reasoning applies to a voluntary assign
ment for the benefit of creditors to an assignee of the debtor’s 
choice, as Carter v. Warne, supra, seems to hold, it does, I think, 
apply to an assignment under the Assignments Act made to an 
official assignee who cannot refuse to accept the assignment and 
who, if the assignment per sc vests the lease in him even against 
his will, would be made personally liable for the rent for the 
whole residue of the term whether he has assets sufficient to 
meet it or not, unless he takes the course of assigning the lease 
to a man of straw so as to divest himself of the estate only by 
reason of his holding which he would be liable. It seems to me 
that it is not the purpose or intent of the Act to impose any such 
personal liability upon the official assignee in entire disregard 
of his consent to the vesting of the particular property. If 
this conclusion is correct then there remains only the question 
of fact whether what took place subsequently was an acceptance 
of the term by the defendant or not.

I think it was not. The defendant cannot, properly speak
ing, be said to have taken possession of the premises—at all 
events with any intention of subjecting himself to the terms of 
the lease. He had become assignee of the stock-in-trade which 
was on the premises. He put a man in possession of the stock, 
a reasonable act of expediency and one necessitating an entry 
on the premises, but an entry, prima facie, for the purpose of 
taking possession of the goods rather than of the land. And 
what appears prima facie to be the purpose and intent of the 
entry on the land is confirmed by what subsequently occurred.

There was practically immediate negotiation between the de
fendant and Mr. Goldman, then acting for the plaintiff com-
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pany; the defendant said in effect that if a distress for the rent 
then in arrear was not made he would be personally responsible 
for the rent t*> long as he occupied the premises—implying an 
intention not to assume a responsibility to any greater extent. 
On the strength of this assurance the distress was not made, and 
the defendant remained in possession for a time and he ulti
mately paid the rent for that period. The only reasonable in
ference is that Mr. Goldman assented to this; and that the de
fendant understood him to assent to it ; and remained in in pur
suance of that agreement. If an agreement was then arrived 
at, as seems clear upon the evidence, then what took place sub
sequently, when Mr. Sherry intervened and sought to take a 
different position on behalf of the plaintiff company, is of no 
importance.

For the reasons indicated I think the plaintiff company was 
not entitled to succeed in the action and the appeal should be 
allowed with costs and the plaintiff’s action dismissed with costs.

Appeal allowed.

Ü.S. FIDELITY A GUARANTY CO. v. WEBER.
Saskatchewan Supreme Court, Brown, J. July 15, 1916.

I. Principal and surety (5 II—15)—Rights and remedies ok surety—
Shortages—Good faith of principal.

A surety is not entitled to recover from the principal for money 
paid out for shortages in pursuance of the terms of the bond not 
attributable to the principal’s negligence, and where he otherwise 
faithfully performed his duties.
Action by surety against principal to recover for shortages 

paid under bond.
Harold F. Thomson, and E. Laycock, for plaintiffs.
Russell Hartney, for defendant.
Brown, J. :—The defendant, being about to enter the employ 

of the Saskatchewan Elevator Co. Ltd. (hereinafter called “the 
employer”), as grain-buyer for them at Revenue, was required 
to furnish a bond against shortages in cash, grain or other 
accounts while in their employ. On application of the defen
dant to the plaintiffs, they issued the bond aforesaid. This 
bond was given to the employer, and the defendant entered 
upon his duties in September, 1913, continuing same until May
II, 1914. During this time the defendant purchased on behalf
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SASK of the employer a large quantity of grain, consisting of wheal,
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employer’s order. It ajypears that there was at the close of the 
season a shortage as follows: wheat, 422 bus., valued at $340.03; 
flax, 299 bus., valued at $374.93 ; oats, 130 bus., valued at $39.33, 
making a total value of $754.29.

This shortage was arrived at by charging the defendant with 
the total of the cash ticket and storage tickets issued by him at 
the Revenue elevator, and crediting him with the total amount 
as disclosed by the weighmasters’ certificates issued at the ter
minal elevator at Fort William. The defendant during the said 
time also handled coal for the employer, and at the close of the 
season the plaintiffs contend there was a shortage in the coal 
account of 31,484 lbs., valued at $141.70. This was arrived at 
by charging the defendant with the total amount of coal which 
the defendant acknowledged receiving, and crediting him with 
the amount of his reported sales and with the balance found in 
the coal sheds at the termination of his employment. The bond 
given by the plaintiffs was amended so as to cover the defend
ant’s agency as such seller of coal. The employer made a claim 
on the plaintiffs for the amount of this shortage in grain and 
coal, and some other items of expense which, in the view I take 
of the case, it is not necessary to refer to. The plaintiffs paid 
the amount so claimed, and bring this action to recover the same 
from the defendant. The defendant’s defence is practically a 
denial of the allegations in the claim, and a statement that if 
there is any shortage it is no fault of his, as he accounted for 
all the grain and coal he received.

No evidence was offered at the trial that enables me to find, 
with any degree of certainty or satisfaction, how the shortage 
occurred. I am satisfied that the defendant was honest and 
faithful in the performance of all his duties, that so far as he 
was able he accounted to the employer for all the grain and coal 
he received, and that so far, at least, as the grain is concerned, 
it was not until July, 1914, when notified by Jettcr, that he had 
any suspicion of a shortage at all.

Not being guilty of any wrongdoing, and there being no evid
ence of negligence against him, is the defendant liable for the 
amount paid by the plaintiff to the employer?
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To answer this question we must look at the provisions of the 
bond and of the defendant’s application for same. The liability 
of the plaintiff to the employer is determined by the provisions 
of the bond. So far as the grain is concerned, it provides that 
the plaintiffs shall be liable for shortages in the grain accounts 
of the defendant and other similar agents as follows :—

There shall be deducted from the total quantity of grain and dockage 
represented by tickets issued and reported by any or either of the em
ployees at their respective elevators or warehouses during the currency of 
their bond hereunder, the amount of grain and dockage on hand, the 
quantity of screenings and dirt from such grain as has been cleaned at 
said elevators or warehouses, together with the amount of shipments 
based upon Government certificates as to weights of grain and dockage 
received at terminals where the same are obtainable, or in lieu thereof, 
the amount of such shipments to be based upon weights of such grain and 
dockage as shewn by the affidavit of the party actually weighing the same 
at such terminals; and if the result shews a deficit, and the shortage is 
not caused by the various exceptions hereunder, this proof of loss will be 
accepted ns pritnti facie evidence of the liability of the employee concerned 
and the company as surety. In case where screening and dirt are burned 
at an elevator, they shall be weighed before being burned and the weight 
reported daily to the employer.

The exceptions referred to in the aforesaid provision are as 
follows :—

Provided, however, that the company shall not lie liable for the grad
ing of grain, loss by heating, drying or leakage of cars or other damage, 
shortages caused by defective weighing apparatus or appliances; or for 
shortages in any elevator or elevators caused by the failure of any of the 
parties mentioned in said schedule to take dockage enough to make good 
their weights for grain tickets issued, as the employer hereby assumes the 
risk of its superintendents, travelling men and officers in giving instructions 
to its receiving agents as to the amount necessary to take to make good the 
amount of dockage at terminal points .and the action of receiving agents 
in taking dockage, the loss by cleaning grain and the ordinary shrinkage 
arising from dust in handling of said grain in elevators.

And it is further agreed, that the company shall not be liable for errors, 
or carelessness in weighing of grain, nor for thefts of grain by persons 
other than those covered by this bond, nor for robbery or thefts of money 
from the persons so covered where proofs of such errors, carelessness, 
thefts or robbery are conclusive, ns negligence is not covered under this

It is hereby further agreed, that the company shall not be liable for 
any loss sustained by the employer through fire, mob violence, the act of 
God or the public enemy.

A number of suggestions were made at the trial as to how 
the shortage in the grain might be accounted for, namely, by
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not allowing sufficient dockage at time of purchase, by defective 
scales at the intaking or Revenue elevator, by shrinkage or dry
ing in the elevator, by leakage in cars while grain was being 
conveyed to terminal elevator, etc. Under the terms of the bond, 
as 1 interpret it, before there is primâ facie evidence of liability 
on the part of the plaintiffs there must not only be a deficit as 
disclosed by the elevator tickets and certificates, but it must 
also be shewn that the shortage is not caused by any of the 
various exceptions referred to. In this case there is no evidence 
that would exclude these exceptions as the cause of the shortage ; 
on the contrary, the suggestion is to the very opposite effect. 
Nor was there any such evidence submitted to the plaintiffs before 
they made payment to the employer. The plaintiffs seem to 
have been content to make payment on mere proof, from an 
examination of the tickets and certificates, of a shortage.

There arc special provisions as to the coal in an agreement 
which is attached to and is concurrent with the bond. The 
shortages are to be determined as follows :—

There shall be deducted from the total amount of coal received by said 
employees during the currency of this bond, as established by the books 
and records of the employer, the amount of coal on hand, together with 
the total amount of sales by said employees, during said term and a pro
per allowance for shrinkage and waste ; and if the result shews a deficit, 
and if the shortage is not caused by the exceptions hereunder, this proof 
of loss will be accepted as primâ facie evidence of the liability of the em
ployee concerned and of the company as his surety.

There was no satisfactory explanation as to the cause of the 
shortage in coal, although I am inclined to the view that it 
could largely, if not altogether, be accounted for by shrinkage 
and waste. There was no evidence as to what the waste would 
be in handling such a large quantity of coal as was handled by 
the defendant, and although there was an allowance made for 
shrinkage in the coal left on hand, there was no evidence of 
what the shrinkage would be in the coal that was retailed or 
sold by the defendant. In my opinion, therefore, the plaintiffs 
have made payment to the employer, both as to grain and coal, 
in the absence of any evidence that would shew that they were 
liable.

The plaintiffs refer to and lay stress upon a provision con-
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tained in the defendant’s application for the bond which reads 
as follows:—

I hereby declare that all the above answers are true; and in considera
tion of the issue of the indemnity bond or security hereby applied for, and 
of any further or other bond or security hereafter issued by the said the 
United States Fidelity and Guaranty Co., in my behalf, in my present or 
any other position in this service, 1 hereby agree to protect and immedi
ately indemnify the company against any loss, damage or expense it 
may sustain, or become liable for, in consequence of this or 
any such other bond or security granted in my behalf. It is under
stood by me that the scope of said bond or security hereby applied for is 
to make good all loss sustained by the employer by reason of shortages in 
my cash grain or other accounts. Grain and seed shortages to be deter
mined by gross weight at terminals, based upon Government certificates, 
where the same are obtainable, or in lieu thereof upon the affidavit of the 
party actually weighing the grain at such terminals. I hereby agree that 
any proper evidence of payment by the said company, of any such loss, 
damage or expense, shall be conclusive evidence against me and my estate, 
of the fact and extent of my liability to the company under this agreement.

It is contended that, as the plaintiffs have made payment, 
and have furnished proper evidence of such payment, this is 
conclusive as against the defendant. The expression “such 
loss” referred to in the clause aforesaid has reference to “any 
loss, damage or expense it may sustain or become liable for in 
consequence of this or any such bond or security granted in my 
behalf.” But the plaintiffs have not shewn that they sustained 
or became liable for any loss in consequence of the bond. In my 
opinion this provision should not be construed any more liberally 
in favour of the plaintiffs than the language used requires.

It was contended on behalf of the defendant that some of the 
terminal elevator certificates which were offered in evidence 
were not properly signed, and consequently could not be re
ceived. I am of opinion that there is some force in this objec
tion, but in the view that I have taken of the case it is not neces
sary to decide the point. If this had been a material factor in 
the judgment, I would have allowed the plaintiffs to correct the 
certificates in this respect.

In the result, therefore, there will be judgment for the de
fendant with costs. Judgment for defendant.

SASK

8. C. 

U.S.
Fidelity

Ok

Webeb.



118 Dominion Law Reports. [24 D.L.R

ONT. REX EX REL. BOYCE v. ELLIS.

8. C.
Ontario Supreme Court, Falconbrulge, Riddell, Latchford, and

Kelly, JJ. March 22, 1915.
1. Appeal ( § I A—1 ) —Right to—Municipal elections—Fiats—Orders 

of County Court.
There is no right of appeal, with or without leave, from an order of 

the County Court Judge dismissing a motion to set aside fiats granted 
by him under sec. 102 of the Municipal Act, R.S.O. 1914, ch. 192, 
respecting the determination of the validity of an election to muni 
cipal offices.

Statement Appeal from an order of a County Court Judge.
C. A. Masten, K.C., for the appellant Porter, and J. D. Bis- 

sett, for appellants Ellis and Nelson.

Falcon bridge, 
C.J.K.U.

Riddell. J.

J. T. White, for the relator, respondent.
Falconbridge, C.J.K.B., concurred with Riddell, J.
Riddell, J. :—At the municipal election of the 4th Janu

ary, 1915, the appellant Porter was declared elected mayor 
and the appellants Ellis and Nelson controllers of the city 
of Ottawa. On the 12th February, Boyce obtained from the 
Judge of the County Court of the County of Carleton fiats 
under sec. 162 of the Municipal Act, R.S.O. 1914, ch. 192, to 
serve notices of motion for an order that they were not duly 
elected, etc.

Notices were served accordingly. The appellants Porter 
and Ellis and Nelson, on the 17th February, 1915, served notices 
of motion ‘ ‘ for an order to set aside the fiat granted in this mat
ter for the issue of the notice of motion and all proceedings 
founded thereon.”

The motions came on before His Honour, and he refused to 
make the orders asked for, on the ground of want of power to 
make such orders ; his written reasons concluding thus: ‘‘The 
motion must therefore be dismissed, on the ground of the absence 
of authority in me to grant it. Under these circumstances, it 
would, I think, be improper for me to express an opinion on 
the other questions raised on this motion. There will be no 
costs of the motion, but its disposition is without prejudice to 
any other application that the parties may be advised to make 
in reference to these proceedings, if it be determined that I 
have authority to entertain it. Anything that I can do to 
facilitate an appeal from this order will be done.”

Subsequently, and on the 6th March, formal orders were 
made allowing the appellants here to appeal.
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The appeals have now been argued and fall to be decided.
The main ground of appeal is based upon the provisions of 

secs. 161 (2) (as amended by 4 (leo. V. ch. 33, sec. 5), 162 (1), 
and 163 of the Municipal Act.

In the affidavit filed by the relator, under sec. 162 (1), he 
does not describe his interest, etc., except by reference to the 
proposed notice of motion—he says only that he “has an in
terest in the election as an elector.”

The fiat is not in general terms, but it simply orders that the 
relator, upon filing the statutory recognizance, “be at liberty 
to serve the said notice of motion. ’ *

The contention is, that the interest of the relator in the elec
tion is not made to appear, as required by sec. 163.

Before the statute, one applying for an information in the 
nature of a quo warranto (which took the place of the ancient 
writ of quo warranto, long obsolete) was required to shew in his 
application that he was a person properly qualified to be a 
relator ; and he could not subsequently supplement what he 
shewed on his application. “The rule is that at the time of 
moving you should give a good relator:” Regina v. Thirlwin 
(1864), 10 Jur. N.S. 206, 33 L.J.N.S.Q.B. 171, 9 L.T.N.S. 731.

In like manner, when the practice of granting a writ of sum
mons in the nature of a quo warranto was introduced into our 
municipal system by the Act of 1849, 12 Viet. ch. 81, sec. 146, 
it was held that, when applying, the proposed relator must on 
his material establish his right to interpose—at least by alleging 
facts which would prove his status.

In 1851, the matter came up in Regina ex rel. Shaw v. Mc
Kenzie, 2 C.L. Ch. 36, 1 U.C.L.J. O.S. 50 : it was not even sug
gested that the interest of the applicant need not appear on his 
material, but Draper, J., held (p. 44) that it was “enough if 
the interest claimed is substantially that required by the stat
ute, though the precise term ... is not used.”

In Regina ex rel. Bartliffe v. O'Reilly, 8 U.C.R. 617, an 
objection was taken that the interest of the relator was not 
proved, but only alleged in his statement. The Court held 
that, while the affidavit did not verify the interest, the fact that
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“the particular interest had been declared in the statement 
and in the summons served on the party” was sufficient.

To understand this and similar cases, the Rules passed by 
the Judges in Michaelmas Term, 14 Viet., under the Act, must 
be looked at. They will be found in the first (1859) edition 
of Harrison’s Municipal Manual at pp. 697 sqq. These pro
vided that the material upon which the motion for a writ should 
be based should consist of: (1) a “statement” much the same 
as the present notice of motion ; and (2) affidavits setting out 
“the facts and circumstances which shall support the appli
cation.”

In Regina ex rel. Pomeroy v. Watson, 1 U.C.L.J. O.S. 48, 
Mackenzie, County Judge of Frontenac, held that the interest 
of the proposed relator need not appear in the affidavits—that 
it was sufficient if it appeared in the statement, following the 
Shaw case.

In Regina ex rel. White v. Roach, 18 U.C.R, 226, it was held 
that it must appear on the material that the relator had voted 
at the election. This case well illustrates the strictness with 
which the Rules and statutes have been interpreted. The orig
inal Act, by sec. 146, had enabled “a candidate or voter in any 
election” to apply ; in 1858, 22 Viet. ch. 99, sec. 127, changed 
this to “any candidate at the election or any elector who gave 
or tendered his vote thereat.” In the case in 18 U.C.R. the 
proposed relator had said that “he protested and voted against 
Roach’s election,” but not that he had voted at the election. 
The full Court of Queen’s Bench held this insufficient. This 
case is conclusive of the point now under consideration.

Mr. (afterwards Chief) Justice Hagarty in Regina ex rel. 
Ross v. Rastal (1866), 2 U.C.L.J. N.S. 160, speaks of the re
lator establishing “his right to interpose;” and throughout the 
cases it is apparent that the relator must in his material estab
lish (in the sense at least of stating facts which, if true, would 
establish) his right to interpose. The omission of such a state
ment was fatal, not an irregularity which could be amended: 
Regina ex rel. Chauncey v. Billings, 12 P.R. 404. Such a state
ment was a prerequisite to the granting of the fiat ; and, if it were 
wanting, the fiat and all proceedings based upon it would be
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set aside : See especially p. 407 ; Regina ex rel. O ’Reilly 
v. Charlton (1874), 10 U.C.L.J. N.S. 105; Regina ex rel. Percy 
v. Worth (1893), 23 O.R. 688.

While in the Revised Statutes of 1887 the writ of summons 
in the nature of a quo warranto is still prescribed (R.S.O. 1887, 
eh. 184, sec. 188), the Judges, under the powers given them by 
sec. 208 of that Act, made (1888) Rules governing the practice, 
which substituted a notice of motion for the writ; and this 
practice has since prevailed, being recognised by statutes 51 
Viet. ch. 2, sec. 4, 55 Viet. ch. 42, sec. 188, and subsequent 
legislation.

The Consolidated Rules of 1888, Nos. 1038 to 1044, substitute 
a notice of motion for a writ of summons, and direct that in 
the notice of motion the relator must set out (1) his name in 
full, (2) his occupation, (3) place of residence, (4) “the inter
est which he has in the election as candidate or voter,” and (5) 
his grounds of objection. The “statement” directed by the 
Rules of Michaelmas Term, 14 Viet., must set “forth the inter
est which the relator has in the election as candidate or voter” 
and the grounds of objection—equivalent and almost totidem 
verbis with (4) and (5) of the requisites prescribed by Rule 
1040. There is no propriety in holding that the “interest” 
directed by Rule 1040 is any different from that in the former 
Rule; it must establish a right to interpose. The provisions for 
the practice in this regard were in 1897 taken into the statutes 
and left out of the Rules, but there was no change in the effect, 
nor has there been any change since.

It should, therefore, be held that it is necessary to shew 
somewhere in the material before the Judge on granting a 
fiat that the relator has the right to interpose.

The statute, sec. 161 (2), as amended by 4 Geo. V. ch. 33, 
sec. 5, gives the right to interpose to (1) candidates and (2) 
electors who gave or tendered their vote. An elector as such 
has no right to interpose, and “an elector” is all this relator 
claims to be. While it may not be necessary to establish the 
status by affidavit (Regina ex rel. Bartliffe v. O'Reilly, 8 U.C.R. 
617), it must appear somewhere in the material. 1 think, there
fore, that the fiats were improperly granted.
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The next question is as to the jurisdiction of the County 
Court Judge to set aside his order. 1 entertain no doubt that 
he has such jurisdiction. There was under the former practice 
much difference of opinion on this matter.

In Regina ex rel. Grant v. Coleman (1881), 8 P.R. 497, 46 
U.C.R. 175, and in Regina ex rel. O'Dwyer v. Lewis (1881), 32 
U.C.C.P. 104, it was held that such power existed and should 
be exercised, but in Regina ex rel. Grant v. Coleman, in the 
Court of Appeal (1882), 7 A.R. 619, it was held differently.

Mr. Justice MacMahon, in the case in 12 P.R., set aside the 
fiat and all proceedings, while Mr. Justice Street in Regina <x 
rel. McFarlane v. Coulter, 4 O.L.R. 520, doubted the existence 
of the power. (The decision in the case in 12 P.R. does not 
seem to have been brought to his notice.)

The Rule introduced in 1888 (Con. Rule 536), which is now 
(substantially) Rule 217, gets rid of all difficulty, when it is 
remembered that now “the practice and procedure of the Sup
reme Court” is applicable in every case not provided for by the 
statute or Rules of Court.

The reasoning of the learned County Court Judge is, to my 
mind, inconclusive. He says: “The Rule now relied upon as 
giving jurisdiction on this motion is the Rule of Practice No. 
217. This has been the Rule of Practice in both Superior and 
County Courts in the Province of Ontario since 1888. In my 
opinion, it does not apply to the present application. Reading 
Rules 216 and 217 together, it seems to me that they are in
tended to apply to interlocutory proceedings and to govern the 
rights of parties in litigation after proceedings have been taken. 
This Rule has not been invoked or referred to in any of the cases 
cited to me on the argument. If, however, it does apply, I 
cannot disregard the established practice under it, which is, 
that a motion to set aside an ex parte order may be answered by 
shewing that the party is entitled to the order if he can on the 
return of the motion establish facts which would warrant the 
making of the order in the first instance.”

There is no limitation in the Rule to any particular form of 
order, and the value of this Rule should not be diminished by 
judicial construction. In Barisino v. Curtis & Harvey (Can-



24 D.L.R.] Dominion Law Reports. 123

ada) Limited, 22 D.L.R. 899, decided by ub on the 15th Feb
ruary, 1915, the facts were these. An action was begun in the 
name of Barisino ; there being no one of that name, one Bardes- 
sano was served with an appointment and subpoena for an ex
amination for discovery. He appeared with a solicitor and 
swore that he was the plaintiff, and the action proceeded accord
ingly. He did not appear at the trial, but evidence was given 
on behalf of the plaintiff. After verdict for the defendants, a 
fi. fa. for costs was put in the sheriff’s hands. On his attempting 
to seize Bardessano’s goods under the execution, Bardessano 
denied that he was the plaintiff. The District Court Judge made 
an ex parte order directing execution against Bardessano, which 
he set aside on motion. On appeal to us we held that the Judge 
should not on the facts have set aside his ex parte order, but 
none of us expressed or had any doubt of his jurisdiction to 
entertain the motion. There was nothing interlocutory or not 
final in its nature about the ex parte order, but the Judge had 
undoubted power to deal with it under Rule 217.

Then, while the proposed relator may in his new material 
establish a right to interpose, the omission is not an irregularity, 
and, as is shewn by the case in 12 P.R. and the English case cited, 
it cannot be supplied. We are not considering whether the 
Judge could have made an order then for a fiat, but could he 
support the order he had made? It is obvious that the new 
material could not be filed before the service of the notice of 
motion, as required by sec. 164 of the Act.

Moreover, the fiat was not general, but an orde to serve a 
particular notice of motion. That notice of motion was fatally 
defective, and no order should have been made to serve it.

Again 1 say that we arc not considering whether the Judge 
could have granted a fiat on the new material when it was 
brought before him. He did not purport to do that, but to 
support the order already made.

I think, therefore, that the County Court Judge should have 
set aside the fiat and all proceedings based upon it.

The more difficult question now arises as to our right to 
entertain the appeal.

The reasoning in Regina ex rel. Grant v. Coleman, 7 A.R.
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G19, that the Judge does not act as a Court in such proceedings 
is equally applicable in the present state of the legislation. 
“The machinery of the Court is made use of, but except in that 
particular . . . the proceedings are not to be regarded as an 
action or as analogous to an action in the Court.” The Judge 
then is not acting as a Court, but is persona designata. When 
the case just referred to was decided, there was no appeal from 
an order, etc., made by persona designata; 56 Viet. ch. 
13 was the first general statute—and that (sec. 6) forbade an 
appeal unless expressly authorised by the statute conferring 
jurisdiction. It was not till 1900 that a further exception was 
made and an appeal authorised if leave should be granted by 
the persona designata or a Judge of the Court of Appeal : 63 
Viet. ch. 17, sec. 14. In 1909, a Judge of the High Court was 
substituted for a Judge of the Court of Appeal (9 Edw. VII. 
ch. 46, sec. 4), and in the Revision of 1914 a Judge of the Sup
reme Court.

In the present case, leave has been given by the persona 
designata, and I think we should entertain the appeal and 
allow it with costs.

Of course the appeal given in sec. 179 (1) of the Act is from 
the ultimate decision of the Judge on the merits : In re Regina 
ex rel. Hall v. Gowanlock, 29 O.R. 435, at p. 449: this appeal 
is to us under the Judges’ Orders Enforcement Act, R.S.O, 
1914, ch. 79, sec. 4.

The case of Re Moore and Township of March, 20 O.L.R. 67, 
is in the (former) Divisional Court of the High Court, and is 
not binding on us here. If anything I said there indicates that 
an appeal docs not lie here, I wholly recant it.

Except as to the costs, the question as to whether an appeal 
lies is largely academic. The County Court Judge would, no 
doubt, govern himself by our expressed opinion and decline to 
give the relator any relief.

Latchford, J. :—This is an appeal from an order of the 
Judge of the County Court of the County of Carl et on dismiss
ing an application to set aside a fiat which he had granted 
permitting the relator to serve notice of a motion to set aside 
the election of the respondent as mayor of the city of Ottawa.
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Leave to appeal against his order was given by the learned 
Judge.

The ground of the appeal is, that the relator, who was not a 
candidate at the election, did not state in his notice of motion 
that he was “an elector who gave or tendered his vote” at the 
election. The relator had in fact voted at the election. He was 
what the statute required him to be, but in his notice of motion 
stated simply that he was an elector. Upon this the learned 
Judge issued the fiat which he declined to set aside.

Counsel for the relator raises the preliminary objection that 
no appeal lies to this Court.

The proceedings were instituted under the provisions of 
Part IV. of the Municipal Act, R.S.O. 1914, ch. 192, secs. 160- 
186, sec. 161 being amended by 4 Geo. V. ch. 33, sec. 5. Under 
sec. 179 ( 1 ), an appeal lies from the decision of a County Court 
Judge to a Judge of the Supreme Court. The appeal is from a 
final order or decision, and no other appeal is granted by the 
Municipal Act.

It is contended, however, that the County Court Judge acted 
as persona designata; and that, therefore, under the consent 
which he has given, an appeal lies to this Court under sec. 4 
of the Judges’ Orders Enforcement Act, R.S.O. 1914, ch. 79.

This section provides that there shall be no appeal from an 
order made by a Judge acting as persona designata, “unless 
an appeal is expressly authorised by the statute giving the 
jurisdiction or unless” (as in the present case) “special leave 
is granted by the Judge making the order or by a Judge of the 
Supreme Court, in which case the appeal shall be to a Divisional 
Court.”

Assuming that the order was made by the Judge as persona 
designata by the Municipal Act, his leave to appeal would, upon 
the contention based on sec. 4 of ch. 79, give an appeal to a 
Divisional Court against any order—interlocutory or other
wise—which he might make, while under the Municipal Act it
self (sec. 179) the appeal authorised is limited to an appeal 
from a final order only and is to be made to a single Judge, 
“whose decision shall be final.”

Where a statute under which a Judge acts as persona
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designata is silent as to appeals from his decision, sec. 4 of ch. 
79 applies; and leave granted by the Judge may enable a Divi
sional Court to entertain an appeal from his decision, though 
a majority of the Court thought otherwise in Re Moore and 
Township of March, 20 O.L.R. 67. But, in my opinion, ch. 79 
has no application to an appeal from a decision made by a 
Judge acting under the authority conferred upon him by Part 
IV. of the Municipal Act. If he is a Judge of the Supreme 
Court, his decision, under sec. 179, is final, and there is no 
appeal. Yet as Judge of the Supreme Court he is as much 
persona designata under Part IV. as is a Judge of the County 
Court. If ch. 79 had any application, a Judge of the Supremo 
Court could, by granting leave under sec. 4, enable a Divisional 
Court to entertain from his decision an appeal which the Muni
cipal Act expressly prohibits.

I therefore think the preliminary objection holds, and that 
the appeal should be dismissed.

Kelly, J. :—These appeals are from the decision of the 
Senior Judge of the County Court of the County of Carleton, 
given on motions before him for orders to set aside fiats (and 
all proceedings founded thereon), granted in each case on the 
12th February, 1915, under sec. 162 of the Municipal Act, 
R.S.O. 1914, ch. 192, authorising the issue of notices of motion 
in proceedings to set aside the election of the defendants as 
members of the Municipal Council of the City of Ottawa, at 
the election held on the 4th January, 1915.

The substantial ground on which it was sought to set aside 
the fiats was that it was not shewn on the application itself that 
the relator was a candidate at the election or an elector who 
gave or tendered his vote, as required by the procedure laid 
down by the Act (sec. 161, as amended by 4 Geo. V. ch. 33. sec. 
5, and sec. 163).

The learned Judge dismissed the motions, but granted leave 
to appeal.

Apart from the grounds above stated, a preliminary objec
tion was raised, on behalf of the relator, that no appeal lies to 
this Court. This should first be disposed of.

The validity of the election of a member of a municipal
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council or his right to hold his scat may be tried and deter
mined by a Judge of the Supreme Court, by the Master in 
Chambers, or by a Judge of the County or District Court of the 
county or district in which the municipality is situate: Muni
cipal Act, sec. 161 (1).

By sec. 179 (1), the decision of a Judge of the Supreme 
Court shall be final, but an appeal shall lie from the decision or 
order of the Master in Chambers or of a Judge of a County or 
District Court to a Judge of the Supreme Court, whose deci
sions shall be final. It would seem to have been the 
intention that the final tribunal should be a Judge of the 
Supreme Court. But, notwithstanding this, the contention is, 
that the right to appeal exists under the Judges’ Orders Enforce
ment Act, R.S.O. 1914, ch. 79, sec. 4, by the terms of which, 
where jurisdiction is given to a Judge as persona designata, no 
appeal lies from his order unless an appeal is expressly auth
orised by the statute giving the jurisdiction, or unless special 
leave is granted by the Judge making the order or by a Judge 
of the Supreme Court, in which case the appeal shall be to a 
Divisional Court, whose decision shall be final.

(Iranted for the purpose of the present discussion that these 
motions came before the County Court Judge as persona 
designata, no appeal being expressly authorised from his de
cision except to a Judge of the Supreme Court, the only ground 
on which it can be argued that the appeal lies is that special 
leave was granted by him.

To hold that ch. 79 can be invoked to support the bringing 
on of this appeal would be to permit an appeal in cases where 
it is expressly prohibited by the Municipal Act; especially would 
this be so where the proceedings arc instituted before a Judge 
uf the Supreme Court, whose decision is, by sec. 179 (1), made 
final, but who would have it in his power, if ch. 79 has appli
cation, to defeat the express terms of sec. 179 (1) as to finality, 
by granting leave to appeal from his own decision.

But it may be argued that the limitation of appeals by sec. 
179(1) applies only to an order or decision finally disposing 
of the matters in issue, and not to decisions of matters of an 
interlocutory nature. If that were so, we should have the
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order or decision determining the question in issue in the pro
ceedings.

I can find no authority to substantiate the appellants’ posi
tion on the question of the right to appeal ; and I am of opinion

Kelly. J. that, whatever the merits of their case may otherwise be, there 
is no authority in this Court to entertain the appeal.

The motions should be dismissed with costs.
In that view it is unnecessary to discuss the question of 

whether the grounds relied upon by the appellants are such as 
entitle them to succeed—if the right to appeal were established 
—beyond expressing the view that the proceedings of the relator 
have not followed in every necessary particular the procedure 
laid down by the Municipal Act as amended.

Appeals dismissed; the Court being divided.

MAN. MACK ▼. LAKE WINNIPEG SHIPPING CO.

C. A.
Manitoba Court of Appeal, Howell, Richards, Perdue, Cameron, and

Haggart, JJ.A. April 19, 1915.
1. Negligence (§ I B 2—23)—Dangerous agencies—Steam Waggon-

Frightening horses.
The operating of moving machinery, such as steam waggons or steam 

rollers, emitting smoke and cinders on a street in close proximity to 
horses standing thereon and liable to frighten them, without pre
cautions or warnings of their approach, is actionable negligence.

[Kirk v. Toronto, 8 O.L.R. 730, followed; Jones v. Liverpool, 14 
Q.B.D. 890, distinguished.)

2. Municipal corporations (§ II G 2 — 222) — Negligent operation of
MACHINERY—HlRED STEAM WAGGON—FRIGHTENING HORSES—LIA
BILITY OF MUNICIPALITY.

Damages sustained by the frightening of horses caused by the 
negligent operation of a steam waggon hired by a municipality having 
the control and full power of direction over the engineer furnished with 
it, renders the municipality not the owner liable therefor, particularly 
where the cause of the accident is not attributable to any defect in the 
engine, but to the failure of the municipality to take the necessary 
precautions.

[Donovan v. Laing, (1893) 1 Q.B. 629, followed.)

Statement Appeal from judgment in favour of plaintiff in action for 
damages caused by negligent frightening of horses.

A. B. Hudson, K.C., for Lake Winnipeg, appellant, defendant. 
T. A. Hunt and J. Preudhomme, for City of Winnipeg, appel

lant, defendant.
W. F. Guild and R. C. Maples, for respondent, plaintiff.

hoiru. O.J.M. Howell, —The plaintiff’s team of horses was fright
ened by a steam waggon, and ran away and was injured. The
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jury gave a verdict for $300 damages against the company and 
the city, and the defendants appeal.

The plaintiff was in the employ of the city, hauling material 
with his team, and properly had his team on Ross street, standing 
there with other teams, while he and other drivers procured 
tickets from a city office on that street. The steam waggon, also 
in the employ of the city at that time, came along westerly on 
Ross street, hauling two trailers or trucks, and emitting smoke.

A great deal of contradictory evidence was given as to the 
places and position of things when the horses became restive. 
The engineer on the steam waggon swears he was going about A]/^ 
miles an hour, and that the horses were standing on Teeumseh 
street, facing north. His helper on the engine says they were 
facing south, and were on Teeumseh street. They both swear 
the engine was 30 or 40 yards away when the horses bolted. 
Teeumseh street crosses Ross street near the city office above 
referred to. Both these witnesses swear the wind then was 
blowing easterly, away from the horses. The plaintiff’s account 
of the situation is given as follows:—

Q. Where did you leave the team standing? A. On the north side of 
Ross. There is a place where the boulevard is; there is atone put there 
for a team to stand, and then there is a sidewalk and then the office. I put 
them as near the sidewalk without being on the sidewalk as I could put them. 
Q. Which way were they facing? A. West. I had come up Teeumseh and 
turned right in. There is a vacant place going into the hay market that is 
here and a crossing here. Q. The waggon was immediately behind the 
team? A. Yes. Q. And the team and waggon were facing in a westerly 
direction? A. Yes. Q. Immediately opposite the city office? A. The 
centre of their body was a little past the office. Q. How far is the office 
from Teeumseh St.? A. It might be twenty-five or thirty feet. Q. And 
how far was your team from Teeumseh St.? A. Well, they might have been 
twenty ft. or maybe twenty-five ft. Q. Their heads were just a little to 
the front of the office? A. Yes. Q. Go on. A. During the time they 
were standing there an engine unbeknown to me came up blowing a cloud 
of smoke and cinders or soot from it, and blowing over the corner of the 
office, and as I noticed this I looked to my horses and noticed they were 
paying attention to something, and I went to go to them. Before I got 
to them they bolted, and at the time I went, or the tiipe I got there from 
where I was standing to where the horses was, there was an engine almost 
knocking me dowm. It was so close to me when I bolted for my team—this 
engine was so close that it almost hit me. I took it by that, that is what 
the smoke was coming from.

After the engineer and helper had given evidence, the plaintiff 
was called in rebuttal, and re-affirmed what he had said, and 
swore his horses were on Ross street and facing west and opposite
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the city office. A witness, James, swore that he was driving a 
team on Ross street going west, and that this engine passed him 
on that street just before reaching the place where the plaintiff ~ 
horses were standing. He further states that the engine was then 
emitting much smoke and sparks, and that his team (a quiet pair 
liecame very restive, and he had great difficulty in controlling 
them, and they ran up over the curb. The engineer swears he 
did not notice the trouble with these horses. Very likely the 
jury believed the plaintiff's story. Several witnesses, including 
the City Engineer, swore that the city, in the operation of their 
traction engines, apparently gasoline engines, commonly sent a 
man ahead where teams were standing to warn teamsters of the 
approach of the motor, but because of this engine being a steam 
engine the City Engineer thought this would not be necessary 
These horses undoubtedly were frightened by the engine, as a 
pair a minute or two before were frightened, and it seems to un
reasonable to suppose that such an engine emitting smoke and 
sparks would cause horses to bolt.

The jury found that the defendants were negligent, that tla- 
negligence was that of the engineer driving the steam waggon, 
and that precautions should have been taken by sending a man 
ahead warning parties of the approach, or by sounding an alarm.

I think there was evidence upon which the jury could so find, 
and that operating such machinery on the street in close proximity 
to horses is unusual and liable to frighten them, quite as much 
as the steam roller in Kirk v. Toronto, 8 O.L.R. 730. The negli
gence is, therefore, actionable.

The steam waggon is owned by the defendants, the Lake 
Winnipeg Shipping Co., Ltd., and the engineer is their employee. 
The company let the city of Winnipeg have this engine and the 
engineer upon certain terms of payment, and upon the terms 
that the engineer was to work the engine when and where the 
city may require, and upon the terms that if the engineer was 
required to work more t* an ten hours per day the city would 
pay him for this extra work, which, in fact, amounted to from 
$15 to $20 every fortnight.

The jury were not asked to find any fact upon which the liai il- 
ity of both or either of the defendants may be determined, and 
apparently the case was tried and judgment entered on the assump
tion that both defendants were liable for the negligence, if any,
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in this matter. The city caused this engine to he operated on 
their streets, and had the power to direct what precautions should 
be taken, and of course are liable. If authority is required for 
this, the case of Kirk v. Toronto, above referred to, is in point.

The case of Jones v. Liverpool, 14 Q.B.D. 890, is not applicable 
to this case. The cart used in that case was not dangerous or 
likely to frighten horses.

The question of the liability of the company is not so easily 
disposed of. The terms of the hiring of the engine and engineer 
are not at all clear. I gather that the company looked after the 
storing of the engine at night, and furnished the necessary oil, 
and looked after the cleaning and repairing of it, but the city 
furnished the coal required, and, as above mentioned, the company 
furnished the engineer, paying him for ten hours each day, and 
the city paying for over-time. I gather that the city directed the 
engineer when and where to work, and I think I should infer that 
in using this engine to haul the city's trucks on the city streets, 
necessarily materially blocking ordinary traffic, and emitting 
volumes of steam, smoke and sparks, the city would make such 
regulations and give such directions in the operation of these 
peculiar vehicles as would cause least danger and inconvenience. 
I would not expect to find the company laying down rules for the 
operation of the engine on the streets, as they could not know 
whether the engine would be used to carry loads or to draw 
trucks, or both, or upon what streets it was to operate. To me 
it seems apparent that the city would look after the protection of 
the public in the operation of this engine on the streets, and that 
any regulation in this respect imposed by the company upon the 
engineer other than the safety of the engine might interfere with 
the city’s rights under the agreement. If, for instance, it became 
expedient to send a man in advance to give warning of the ap
proach of the engine, it would be an employee of the city who 
would be sent.

The cases cited on the argument, and many others, are re
viewed in Jones v. Scullard, [1898] 2 Q.B. 565, and again in 
Waldock v. Winfield, [1901] 2 K.B. 596.

I think this case falls within the law laid down in Donovan v. 
Laing, [1893] 1 Q.B. 629, where a crane with the operator was 
let to Jones & Co. to unload a ship. Through the negligence of 
the operator the plaintiff was injured. It was held that the oper-
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ator was, because of the manner in which the work was to be done, 
the servant of Jones, and not of the defendant, the owner of the 
crane. In that case, Lord Esher, at 632, says:—

For some purposes no doubt the man was the servant of the defendants. 
Probably if he had let the crane get out of order by his neglect and in con
sequence any one was injured thereby the defendant might be liable, but 
the accident in this case did not happen from this cause, but from the manner 
of working the crane.

The damages were not caused by any defect of the engine, 
but solely because of it being operated on the streets of the city 
under the direction of the city. I think the company is not liable.

This point was not taken at the trial, and no questions on this 
subject were submitted to the jury, and the jury was not charged 
on this branch of the case. I think justice will be done by granting 
the appeal in favour of the company, and entering judgment for 
the defendants, the company, without costs; the judgment against 
the city to stand, and the appeal of the city is dismissed with 
costs.

Richards and Perdue, JJ.A., concurred with Howell,
CJ.M.

Cameron, J.A.:—It was argued by counsel for the city that 
the positive findings of negligence r it be taken to negative the 
existence of the other acts of negl 0ence alleged (citing Phalen 
v.G.T.P., 12 D.L.R. 347, 23 Man.L.R. 435, and Andreas m.C.P.R., 
37 Can. S.C.R. 1), and that there is shewn no direct connection 
between the injury sustained and the negligence found by the 
jury: Thompson v. Ontario Sewer Pipe Co., 40 Can. S.C.R. 396. 
Rut I do not think*we should give a narrow construction to the 
findings of the jury in this case. Clearly these findings imply 
and are founded on the conclusion that the plaintiff’s team sus
tained injuries as a result of bolting from the place where the 
plaintiff left them secured, such bolting being due to the approach 
of the tractor engine (with its attendant smoke and steam and 
noise) without warning, and that the engineer in charge of the 
engine could and should have used precautions, such as sounding 
an alarm, or sending a man ahead, to avoid occurrences of this 
kind. I think that is a fair and proper reading of th'1 jury’s 
findings. It was argued that the sounding of a horn oi whistle 
might have had the effect of aggravating the noise, but, on the 
other hand, it might have aroused the attention of the plaintiff
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and given him an opportunity of getting to his team in time to “AN
hold it, a possibility, no doubt, considered by the jury. And 0. A.
while the plaintiff did not hear the engine himself, he might readily 
have caught the sound of the whistle. As a matter of fact, he v. 
was within an ace of catching the team, as it was. Sending a man wnimim. 
ahead would have rendered things safe, and would have been a Shipping (o. 
reasonable precaution to take. In a place such as this, where ~,MMm'r a 
the city’s office was, teams were at times brought together in 
large numbers, and one would think special pains would be taken 
to avoid accidents which might result in loss of human life as well 
as of property. I think there is no difficulty in finding, in the 
evidence given, support for the findings of the jury.

In view of the degree of control exercised by the city over 
this engine and its operations, I am of the opinion that no liability 
attaches to the Lake Winnipeg Shipping Co. I have read the 
judgment of the Chief Justice, and agree with it.

H ago art, J.A., concurred with Howell, C.J.M. j.a.
Appeal dismissed.

RAMSAY v BOARD OF SCHOOL TRUSTEES. B. C.
Hritish Columbia Court of Appeal. Macdonald, C.J.A., Irving, and ~ *

McPhillips, JJ.A. August 10, 1916. C. A.
1. Contracts (JIVD—361)—Buildi.no contract—Performance— Extra

WORK AND VARIATIONS—NEW PLANS — REJECTION — QUANTUM

A condition in a building contract entitling the owner to vary, by way 
of extra work or omission, from the plans or specifications, justifies 
the contractor from proceeding with variations or extra work radically 
different from the original plans, and upon the termination of the 
contract for such refusal, he will be entitled to recover damages for 
the breach, or upon a quantum meruit tor work performed and mat
erials furnished.

I Rex v. Peto (1826), 1 Y. & J. 37, 62, followed.]

Appeal from judgment for plaintiff in action on building Statement 
contracts.

Sir C. II. Tupper, K.C., for appellant.
Craig, for respondent.
Macdonald, C.J.A.:—The rc pondent, the contractor, agreed Mardontid. 

to install a heating and ventilating system in one of the appel- C J A" 
lant’s school houses for the lump sum of $16,973 ; the contract 
was entered into in January, and about March 3, the appellant’s 
architect or heating engineer, Sprague, notified the respondent 
to discontinue the installation as changes in the plans of the
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work were in contemplation. This request was acceded to and 
respondent was notified to submit a tender based on the new 
plans, which he did. Nothing, however, came of this, and later 
on the appellant ordered the respondent to proceed with th 
work with certain changes specified in a letter (ex. 31). The 
respondent declined except on conditions which were not accept
able to appellant, and the appellant then took the work out of 
the hands of the respondent and completed it in another way. 
The judgment appealed from awards the respondent $1,089.19 
by way of damages for breech of contract or quantum meruit 
for the work performed and materials supplied. Condition 12 
of the contract between the parties is as follows:—

The contractor shall, when authorized by the employer and the arehi 
tect, vary, by way of extra or omission from the drawings or specifics

The specification contains this clause:—
Changes and Extba Wobk.

The Board of Trustees (appellant) reserve the right under this con 
tract to make changes from time to time during the progress of the work, 
provided that no change shall l>e made without a written order from the 
Board of Trustees countersigned by the architect setting forth the nature 
of the work performed or omitted and the material furnished or omitted.

I think the last mentioned clause was merged in the former 
which is the one embodied in the formal contract, but in any 
case both clauses point to the same limitations of the power to 
vary, namely, by extra or omission. This is not the wide condi
tion set out in the form in Hudson on Building Contract, 4th 
ed., vol. 2, p. 528 (91), it is more like that found in the contract 
in question in ti. v. Peto (1826), 1 Y. & J. 37, p. 52, which en
titled the owner to order:—

Any extra work to be done or executed besides such as is expressed 
or shewn in any of the said plans ... or that any part of the said 
work . . . shall not l>e done or executed.

The only verbal difference open to comment between the two 
conditions is contained in the words "besides such,” etc., that 
difference is more apparent than real as the expression "extra” 
means in addition to, over and above, or besides the work speci
fied. Some stress has been laid in argument on the word vary 
used in condition 12, but its meaning must be restricted by the 
controlling words, "by way of extra or omission.”

Now, if the extra work and materials which appellant ordered
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respondent to do and supply, and which were specified in ex. 
31, arc not, or are only partially within the right to demand 
extras or omissions under condition 12, the appeal must fail.

There is some confusion with regard to the changes sought 
to be made in the plans. The original plans on which the con
tract was based were made for appellant by Waddington, then 
engineer; then Turnbull, Waddington’s successor, appears to 
have either materially changed these plans or prepared new 
ones. Respondent says that he had never been shewn or made 
am re of Turnbull’s plans. Then Sprague succeeded Turnbull, 
and it was at Sprague’s request that the work was suspended 
pending the preparation of the new plans. Now, it is not clear 
to my mind that the changes ordered to be made and specified 
in ex. 31 were the only changes involved in the carrying out of 
the work to completion. I rather infer that the specified changes 
are changes, not from the Waddington plan, but from the Turn- 
bull plan, of which respondent had no knowledge. Taking as 
an example the engine mentioned in ex. 31, I turn to the Wad
dington specification and find that the engine is not specified 
as 14 by 7, but as Robb-Armstrong or C. & T. 10 by 12 hori
zontal engine. It is, therefore, evident that the change ordered 
by ex. 31 in the engine is not a change from the original specifi
cation of Waddington, but a change from some other specifica
tion or drawing, presumably Turnbull’s. The changes ordered 
may therefore be much more comprehensive than would appear 
upon the face of ex. 31, and this must be so if the evidence of 
the respondent is to be believed.

After being taken by appellant’s counsel in cross-examina
tion over the changes specified in ex. 31, the respondent in 
answer to the question—“We have pretty well covered every
thing?” answered—“Oh, no, we have not started yet.” He 
then enumerated a large number of other changes and substitu
tions which would be necessitated by the “new layout” as he 
called it.

Now, in my opinion, condition 12 does not authorize the 
appellant to substantially change the character of the work 
contracted for, and if the clause in the specification under the 
heading, “Charges and Extra Work” is more comprehensive

B. C.
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and can now be appealed to, it does not authorize such radical 
change# in the plan a# the respondent wa# ordered to carry out : 
Hex v. Peto, supra, i# in point. In that case Bullock, B., said 

It hae been strongly argued that this is an omission, that they omitted 
one description of work and added another, but that is not a proper con 
struction of the English language.

And again:—
The surveyor also may direct him to do or omit any work, but in fair 

legitimate construction it is impossible to construe these words so largely 
as to give them the sense they have been contended to bear, for the con 
sequence of such construction would be that the contractor might have 
changed the whole materials and construction of the building.

That these changes disturbed the whole plan of the work 
is apparent from the fact that Sprague found it necessary to 
prepare what he called “superseding” plans, which “super 
seding” plans I infer are the result of Turnbull’s work and his 
own. The increased cost of the work under the new plan fur
ther indicates the substantial character of the changes ordered. 
Respondent’s new tender increased the price by nearly $3,000 
and the work when finally completed by Sprague cost upwards 
of $22,000, although before undertaking it, Sprague, in a letter- 
had declared that it could be finished for the amount remaining 
unpaid under the contract.

I am therefore unable to say that the learned trial Judge 
came to a wrong conclusion, and I think the appeal should be 
dismissed.

Irving, J.A., would dismiss the appeal.
McPhillips, J.A.:—I agree with the Chief Justice and have 

nothing to add. I would therefore dismiss the appeal.
Appeal dismissed.

LANDES v. KUSCH
Saskatchewan Supreme Court, Haul tain, C.J.. atul ïïetrlands, Lamont, ami 

Brown, .1.1.
1. Vendor and purchase* (§11—30)—Remedies oe vendor — Specific

PERFORMANCE—ACTION FOR PURCHASE PRICE—Pl.EADINOS.
The remedies of specific perf irmance of an agreement for the sale 

of land or an action for the purchase price thereof are both the same: 
but the latter carries, both as to pleadings ami orders, the incidence 
of an action for specific performance.

[Oroirw v. Mason, 2 A.L.R. 181; Ellis v. Rogers, 50 L.T. 660. ap
plied; Landes v. Kuseh. 19 D.L.R. 520, reversed.

2. Pleading (|iIO—210)—Action for purchase price—Sale of land
—Necessary allegations—Title and possession.

Possession of title by a vendor suing for the balance of the pur-
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chase money of laml upon an open contract, and his readiness to eon SASK.
vey are something more than conditions precedent within the mean ------
ing of Rule 154 (Nask.) ; they are material facts which go to the root 8.
of the action and must be pleaded in order to entitle the vendor to a ------
judgment. Lanuks

[Mayberry v. Williams, 3 S.L.R. 350; ) aies (Jardiner, 20 L.J v.
Ex. 327, applied.] Ruse».

Appeal from a judgment of Elwood, J.. in favour of the statement 
plaintiff, 19 U.L.R. 520.

J. F. Frame, K.C.. for appellant.
//. V. Bigelow, K.C., for respondent.
The judgment of the ( 'ourt was delivered by
Lamont, J.:—The plaintiff s statement of claim sets out Lament.j. 

that on February 10. 1913, by a certain agreement in writing, he 
agreed to sell to the defendant and the defendant agreed to buj 
the southwest quarter of 7-37-4, west 3rd, for $20,000. payable 
$500 on the execution of the agreement, $500 on March 10. 1913.
$4,000 on November 10, 1913, and $5,000 on November 10, in 
each of the years 1914. 1915, and 1916. He also alleges that in 
the said agreement the defendant covenanted to pay the said 
sums together with interest thereon on the days and times stipu
lated therein, and further, that it was covenanted and agreed 
in said agreement that in case of default in the payment of 
principal or interest or any part thereof due thereunder, the 
whole of the purchase-money should become due and payable.
He also sets out that the defendant had made default in the 
payment of the $4,000 due November 10, 1913, and computing 
the balance of purchase-money and interest due at the sum of 
$19,886.67. He claims: (a) Payment of the said sum of $19- 
886.67 and interest thereon, (b) Judgment for the said sum.
(c) In default thereof, that the interests of the defendant in the 
said lands be foreclosed and the defendant required to deliver up 
possession of the said lands and premises to the plaintiff.

The defendant filed the following statement of defence :—
(1) The defendant admits pars. 1, 2, 3, 4, 5 and 6 of the 

plaintiff’s statement of claim herein, and further says that he is 
unable to meet the payments set out. (2) The defendant con
sents to his interest in the lands set out in the plaintiff's state
ment of claim being foreclosed, and is prepared to deliver up 
possession of the said lands and premises to the plaintiff herein 
as the plaintiff claims for.
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The plaintiff then moved for judgment on the pleadings. The 
defendant admitted his right to a foreclosure order, but cun- 
tended that, on the statement of claim as it stood, the plaintiff 
was not entitled to a personal judgment against him. The local 
Master, before whom the application came, allowed the plain
tiff to sign judgment for the amount claimed, and also decreed 
that in default of payment by October 24, 1914, there would be 
foreclosure absolute. From this order, by subsequent leave— 
although there had been several intervening motions—the defen
dant appealed, contending, first, that on the pleadings there 
could not be a personal judgment, and second, that there could 
not be both personal judgment and foreclosure.

The plaintiff, by notice dated June 22, 1914. abandoned that 
portion of the judgment and order referring to the foreclosure 
of the defendant's interest in the land, and elected to proceed 
only on the personal judgment entered against the defendant. 
The appeal was heard in Chambers before my brother Elwood. 
It was there contended that before the plaintiff was entitled to 
sign personal judgment lie must allege in his pleadings that he 
had a good title to the land and that he was ready and willing 
to execute a conveyance thereof in accordance with the contract. 
My brother Elwood held that the possession by the plaintiff of 
a good title and his readiness and willingness to convey were 
conditions precedent which would be implied under rule 154, and 
therefore it was not necessary to plead them. From that de
cision this appeal is taken.

The first question is, arc the possession by the plaintiff of n 
good title and his readiness and willingness to convey conditions 
precedent within the meaning of rule 154? The agreement for 
sale was not made part of the material used on the motion, nor 
does the appeal-book contain any statement as to the terms, if 
any, set out therein upon which the vendor was to convey. All 
we know is the statement in the plaintiff’s pleading that the 
plaintiff agreed to sell and the defendant agreed to buy, and the 
admission by the defendant that such statement is true. We 
must consider the contract, therefore, as an open one, and deal 
with the points raised on that basis.

In the edition of the Annual Practice (1915), in a note under
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Knglish Rule 210, which is identical with our Rule 154, 1 find 
the following:—

< ilsi'r constantly occur, in which, although everything lias happened 
which wtiuhl at cunimon law prinn'i facie entitle a man to a certain sum of 
money, or vest in him a certain right of action, there is yet something 
more which must be done, or something more which must happen, in tin1 par
ticular case, before he is entitled to sue, either by reason of the provisions 
of some statute, or because the parties have expressly so agreed; this some
thing more is called a condition precedent. It is not of the essence of 
such a cause of action, but it has been made essential. It is an additional 
formality superimposed on the common law. . But an allegation
which is of the essence of the cause of action is not a condition precedent 
within the meaning of this rule, and must still he pleaded in the state
ment of the claim.

In Fruhauf v. Grosvenor rf- Co. (181)2). (il L.J.Q.B. 717. it 
was hold that to maintain an application for final judgment on 
a dishonoured cheque against the drawer there must he an alle
gation that notice of dishonour had been given to the defendant. 
The reason for this apparently is that notice of dishonour is 
necessary to affect the drawer with liability, and therefore it 
is more than a condition precedent; it is a material fact of the 
very essence of the contract.

I'nder the Eli "" " Judicature Act, an assignee of a chose 
in action may, under certain circumstances, sue in his own name. 
In these cases the statement of claim must contain averments 
uf all facts necessary to bring the case within the section. It 
must allege an absolute assignment in writing of the chose in 
action, and a notice in writing to the defendant of such assign
ment, otherwise action cannot be maintained: Seear v. Lawson, 
16 Ch.I). 121 ; Read v. Brown, 22 Q.B.D. 128. In these cases the 
assignment and notice thereof arc not considered to be conditions 
precedent which need not be alleged, but are of the essence of 
the cause of action. In the latter case the question was whether 
any part of the cause of action arosr in the city, and in giving 
judgment the Master of the Rolls said :—

What Im the real meaning of t ie phrase, ‘‘a cause of action arising in 
tlic city?” It has been defined in Cooke v. (Jill. L.R. 8 C.P. 107. to he this: 
every fact which it would be necessary for the plaintiff to prove if traversed 
in order to support his right to the judgment of the Court. It does not 
comprise every piece of evidence which is necessary to prove each fact, but 
every fact which is necessary to be proved.

Is the possession of a good title by the plaintiff a material

SASK

H. L\

Lander

3



140 Dominion Law Reports. [24 D.L.R

SANK

8. C.

Kuseii.

at. J.

fact without which lie is not entitled to succeed in the action / 
in Arms Irony v. Nason, 25 Can. S.C.R. 203 at 268, the obliga 
tions as to title imposed on a vendor of land under a contract to 
sell are expressed by Strong, C.J., in these words :—

It is an elementary principle that if a vendor contracts to sell land 
without any saving condition as to the nature of the title he is to confer 
upon the purchaser, the law implies that it is incumbent upon him to make 
out a good title in fee simple.

In Ontario it has long been settled law that where the. price 
of land is payable by instalments, the purchaser has a right to 
have a good title shewn in the vendor before he can be compelled 
to pay any part of the purchase-money: (iambic v. Gummerson, 
9 Or. 193 ; Cameron v. Carter, 9 O.Ii. 426 ; Thompson v. Bruns 
kill, 7 Ur. 542.

In McCall on Remedies of Vendors and Purchasers, at pp. 11 
and 12, the author says:—

Where the price is payable by instalments, it would appear that a 
right of action arises in respect of each instalment as soon as it becomes 
due and payable under the terms of the contract. The vendor must, how 
ever, in general be able to shew a good title in himself, or that he has the 
right and is in a position to call in the title if outstanding: in other 
words, the purchaser cannot lie called upon to pay any moneys on the pur 
chase-price unless and until the vendor shews a good title.

The same rule is laid down in Dart on Vendors and Pur
chasers, at 1002, where the author says :—

On the other hand, the vendor, if he sue merely on the agreement . . 
must have shewn a good title and have executed, or been ready and willing 
to execute, a conveyance in the terms of the contract.

1 am therefore of opinion that the possession of title by a 
vendor suing for the balance of the purchase-money of land 
upon an open contract, and his readiness to convey, are some
thing more than conditions precedent within the meaning of 
Rule 154; they are material facts which go to the root of the 
action and must be pleaded. If, however, the contract is not an 
open one, but one in which the purchaser expressly agrees to 
pay the purchase-money on a day certain, irrespective of title 
or conveyance, no averments as to this are necessary : Yates v. 
Gardiner, 20 L.J., Ex. 327.

That the vendor must allege a good title seems to me to he 
established also by the nature of the action. This action, in so 
far as the plaintiff seeks to recover the balance of the purchase-
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money, is simply a vendor's action for specific performance. 
In McCall’s book above referred to, at p. 1), the author sets out 
the remedies open to a vendor where a purchaser has made de
fault in the payment of the purchase-money, as follows :—

He may : (1) Sue for the purchase-money. (2) Sue for dam
ages. (3) Enforce his vendor’s lien. (4) Sue for specific per
formance. (6) Rescind the contract. But in order to succeed 
at law under (1) in an action for the pure hase-money he must 
have conveyed the property to the purchaser. In Bullen & 
Leake, p. 285, note (m), I find the law summarized as follows :—

In order to support a claim for the purchase price of land sold or 
aligned, there must have been a conveyance or assignment to the defend 
ant : East l.ambtun I nion v. Metropolitan K.W. Co., L.R. 4 Kx. 30V. A mere 
giving of |HiHsession is not enough. In the absence of conveyance or assign 
nient the claim must be for specific performance or damages.

The same principle is laid down in 25 llalsbury, 409, as fol
lows :—

Hence the vendor cannot recover the purchase money, notwithstanding 
that the purchaser lias been let into possession, unless the conveyance lias 
been executed ; hut, on a resale at a lower price, he ran recover the differ 
ence in price and the expenses of the resale.

The reason for this is that the vendor cannot, apart from 
contract to that effect, hold the land and at the same time have 
the purchase-money.

An action for damages would not give the vendor the pur
chase-money, but only the difference between the value of the 
land left on his hands at the date of the breach and the price 
agreed to be paid. The enforcement of his vendor’s lien would 
secure to him whatever he could realize out of the land, and he 
might recover the deficiency, should there be any ; but to ob
tain judgment for the purchase-price from the purchaser he 
must sue for specific performance. It is not, in my opinion, 
very material whether he ask in the statement of claim expressly 
for specific performance or merely for the purchase-money, for, 
as pointed out by Stuart, J., in Groves v. Mason, 2 A.L.R. 181, 
these remedies amount in the end to the same thing. It is, how
ever, important to realize that the action, in so far as the claim 
is to recover the purchase-money, is in reality one for specific 
performance, and carries with it, both as to pleading and the 
order to be made, the incidence of an action for specific per-
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follows :—
The plaintiff in an action for Hpwitic performance of a contract for 

the sale of land must plead that lie is ready and willing to carry out tin-
I.amont. J. contract. and repudiation of the contract by the defendant does not re 

lieve the plaintiff from this obligation.
See also Ellis v. Rogers, 50 L.T. 660.
In order, therefore, to maintain an action for the purchase- 

price of land, sold under an open contract, the vendor must 
allege an ability and willingness on his part to perform the 
obligations resi ng on him under the contract, in other words, 
that lie has a good title and is willing to convey upon payment 

Having pleaded title, the vendor must prove it. He must 
prove it. as a rule, at the hearing if the defendant, in his plead
ing, questions the validity of his title : if not, it may be proved 
on a reference, Lord Halsbury, in his Laws of England, vol. 27. 
at pp. 83 and 84, lays down the law as follows:—

In actions by a vendor of land t> enforce specific performance by a 
purchaser of the contract for sale, the defendant may succeed at the trial 
on the ground of a defect in the plaintiff's title, if such defect has been 
expressly pleaded, or if the objection appears <»n the evidence at the trial 

Even though no defect in title has been pleaded, the defendant is en 
titled to have an inquiry directed as to the title of the plaintiff to the 
land in question. If. however, he has admitted the title of the plaintiff in 
his pleading, this is an express waiver which excludes the right to a 
reference of title.

The same principle is stated in almost identical words in 
Fry on Specific Performance, 4th edition, p. 563.

It is, therefore, only where the defendant admits the plain
tiff’s title, or has by his contract expressly agreed to pay irre
spective of title, that a Court will decree payment by a pur
chaser without a good title first having been shewn. To do 
otherwise would be to compel a purchaser to pay the purchase- 
price and leave him to run the risk of finding, when he had done 
so, that the vendor had no title ; and where, as in the present 
case, that has been done, the order cannot be upheld. This is 
practically what was laid down by this Court in Mayberry v. 
Williams, 3 S.L.R. 350. In that case, as here, the defendant was 
sued for the balance of the purchase-money. On behalf of the 
defendant it was argued that the plaintiff’s action must fail
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because he had not before action delivered to the defendant an 
abstract of title and tendered a conveyance. The trial Judge 
gave judgment for the plaintiff. On appeal to this Court, it 
was held that the action did not necessarily fail, although the 
plaintiff had not delivered to the defendant an abstract of title 
nor tendered a conveyance before action, but that the defendant 
was entitled to a reference as to title. The judgment of the 
trial .Judge was set aside, and a reference directed, with leave 
to the parties to apply after the report on the reference was 
filed for such judgment as they might be entitled to.

I am therefore of opinion, that the order appealed from can
not be upheld, and must be set aside.

In his statement of claim the plaintiff simply asked for 
judgment, and in default, foreclosure. For the reasons I have 
given, he is not entitled to judgment. He was, however, on the 
defendant’s pleading entitled to an order for foreclosure and 
possession. This he obtained, but subsequently abandoned. He 
is entitled, on application, to have it restored.

The appeal will therefore be allowed, and the order set aside 
with costs, both of appeal and in Chambers.

Appeal allowed.

TP. OF COLCHESTER N. v. TP. OF ANDERDON.
TP. OF GOSFIELD N. v. TP. OF ANDERDON.

Ontario Supreme Court, Falconhridge, C.J.K.R., and Riddell, Latchford, 
and Kelly, JJ. October 4, 1915.

1 Municipal corporations (6 II (1—240)—Drainage—Natvral water 
covrse—Cost ok work—Increased value of land—Pecuniary
ADVANTAGE TO HE GAINED—REFEREE—JURISDICTION—DISCRETION.

On an appeal under the Municipal Drainage Act (R.S.O. 1914, eh. 198. 
hcc . f>7 ) f r<>tn t lie report < if an engineer to t he Drainage Referee ; t he Referee 
has jurisdiction to examine into the cost of the proposed work and the 
pecuniary advantage to be gained by such work, and where the cost of 
the work is greatly in excess of the pecuniary advantage to be gained 
the referee should refuse to allow such work to be carried out.

|Tp. of Colchester A", v. Tp. of Anderdon; Tp. of Gosfield N. v. Tp. of 
Anderdon. 21 D.L.R. 277. reversed.|

Appeal from the judgment of the Drainage Referee, 21 
D.L.R. 277.

7. //. Rodd, for Colchester N.
R. L. Brackin, for Gosfield N.
T. G. Meredith, K.C., and 7. M. Pike, K.C., for Anderdon. 
Falconbridgf, C.J.K.B., agreed with Riddell, J.
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Riddell, J.:—In and through the county of Essex runs the 
River Canard ; its waters finally make their way into the Detroit 
River, but for some considerable distance they are dispersed in 
what may be called a swamp. In the township of Anderdon 
the river flows more or less near the middle line of a valley, aver
aging between 450 and 500 ft. wide, with well-defined walls, up 
to which the water rises from time to time in flood. The land 
on the floor of this valley on either side of the stream is fertile, 
but is rendered comparatively valueless by the occasional over
flow of the river.

A petition was presented under the Municipal Drainage Act 
(now R.S.O. 1914, ch. 198) to the Council of Anderdon, having 
for its object (in substance) the prevention of this flooding and 
the utilization of the floor of the valley. This petition was filed 
April 29, 1912. After a somewhat unusual delay, the engineer, 
Newman, made a report dated July 21, 1914, and filed August 
31, 1914. The report held certain of the townships higher up the 
river responsible for some of the damage occasioned by overflows, 
which would be prevented in future by the proposed work (R.S.O., 
ch. 198, sec. 3 (3)), and saddled them with a considerable sum, 
which should, it is said, have been termed “injuring liability." 
These townships appealed to the Drainage Referee, under see. (>7, 
and the appeals were dismissed. From that decision the present 
appeals are taken.

Several irregularities, etc., were urged by counsel for the 
appellants, which I do not think it necessary particularly to notice, 
as in my view the matter should be decided on a very simple 
ground.

The work will cost in all over $100,000, of which the appellant, 
Colchester N., will pay over $50,000; the appellant, Gosfield N., 
$11,000 odd. By no ingenuity can the pecuniary advantage, 
direct or indirect, be brought up to $50,000. There is no other 
kind of advantage suggested, aesthetic, piscatory, or otherwise. 
It is manifest that such a scheme should never be approved of. 
It would be throwing away money, never too plentiful in this 
province, and especially valuable at this most critical time.

It is not as though those w’ho are injured have no remedy; 
the Courts are onen, and full compensation may be had from any 
offending municipality or person. It would pay these munici
palities to consent to a verdict for the full amount by which the
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lands would be benefited—and indeed for the full value of the 
lands—rather than submit to the preposterous scheme proposed.

That it never was intended that this Act should be made a 
means of throwing away money is at least indicated by the judg
ment of the Court of Appeal in Mctiillivray v. Tp. of Lochiel 
(1904), 8 O.L.R. 446, at 453, where, referring to the Act now in 
question, the Court says:—

The whole stream could be so deepened and enlarged as to afford ample 
drainage ... at an expense which, while no doubt considerable, would 
still be far below its great advantage. . . .

In (losfield South v. Mersea (1895), 1 Cl. & Sc. Dr. Cas. 268, 
Britton, D.R. (now my brother Britton), says (p. 270) :—

Whenever a ease occurs where the work to benefit petitioners cannot 
lx- done except at a cost far in excess of the benefit directly upon, and by 
furnishing an improved outlet for, any and all lands assessed, such work 
ought not to be proceeded with merely for the sake of such benefit.

I entirely agree in this, and would approve the decision in 
that case.

It was then argued that the Referee, and therefore the Court, 
could not interfere, that the Council it was, upon whom the re
sponsibility was cast by the Legislature in determining the 
feasibility and advisability of the proposed work.

My brother Britton says, in the case cited at p. 270:—
It may be answered that it is a matter of judgment and discretion to 

lie exercised by the council, and if such is within the statute the referee has 
no jurisdiction to prevent it. I am of opinion that the referee has jurisdic
tion and should deal with it on apix*al by another municipality.

This I think to Ik* law. The grounds of appeal to the Referee, 
see. 67 (2), include:—
(1) That the scheme of the drainage work . . . should be abandoned

. on grounds to be stated.
On tin appeal to the Referee he must consider the objections to 
the scheme advanced by the appellant, and no stronger ground 
could Ik* suggested than that the scheme would cost more than it 
was worth. We should follow and approve this decision—I find 
nothing in judgments binding on us opposed to it.

We have been specially referred to the Tp. of Orford and Tp. 
of Aldborough (1912), 7 D.L.R. 217; Huntley v. March, 1 OW N. 
190. By a reference to the Appeal Book No. 213 N.S., in the 
Osgoode Hall Library, it will be seen that the engineer gives an 
estimate of the cost, but nowhere, that I can find, of the total 
benefit. The point is not mentioned in the judgment of the 
Referee on appeal ; the appellants do not state as a ground of 
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appeal that the cost exceeds the benefit. Clause 2, p. 12, says: 
“The cost of the work is so great in proportion to the benefit to 
be derived, etc., etc.” Even this does not seem to have been 
argued: 7 D.L.R. 224-5; and the Court, in giving judgment, 
do not mention the point.

In Tp. of Huntley v. Tp. of March (1909), 1 O.W.N. 190, 
Appeal Books, vol. 191 N.S., the appellants did set up as a ground 
of appeal that the cost would exceed the benefit. This is not 
admitted in the reasons against appeal, and I find no evidence to 
support it. No reference is made to this point—one of tin- 
greatest importance—in the judgment of the Court of Appeal.

I think the Referee should have allowed the appeals to him, 
and consequently the appeals to us should be allowed.

The appellants should have their costs throughout.
Latchford, J.:—I agree.
Kf.lly, J.:—The one ground on which I rest my conclusion in 

these cases is that of.the relative cost of the work sought to be 
carried out. Taking the lands intended to be benefited at the 
highest value which on the evidence they will attain as the result 
of carrying out this drainage scheme, the estimated cost of the 
work is more than double that value, and a very substantial part 
of this estimated cost is charged against lands in the two muni
cipalities now appealing. I cannot bring myself to believe that 
the object aimed at by the provisions of the Drainage Act con
templated any such result. If this conclusion is wrong, then there 
is no limit to the expense which may he imposed upon municipal
ities and property owners in such proceedings to benefit lands of 
even small value or small area. Unless bound by positive pro
vision of the Legislature or by some authority equally binding, I 
am not prepared to go so far as respondents contend for; and 1 
have been unable to find anything so binding upon this Court.

Since the argument there has been submitted to us two cases 
in appeal, Orford v. Aldborough, 7 D.L.R. 217, and Huntley v. 
March, 1 O.W.N. 190, in each of which, it is stated by counsel, 
the appeal book contains a reference to the inequality between 
the total cost of the work and the estimated benefit to the lands, 
and in both the work petitioned for was approved of. The 
judgments, however, nowhere indicate that this aspect of the 
matter was there considered. On the other hand, the views of 
Referees in cases decided a considerable time ago, and which can
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be supported on reasonable grounds, are opposed to sueh excessive 
expenditure. In 1895 Mr. Justice Britton, who was then Drainage 
Referee, in G onfield South v. Mersea, 1 Cl. & Sc. 298, at 270, said :— 

Whenever a ease occurs where the work to benefit petitioners cannot 
be done except at a cost far in excess of the benefit directly upon, and by 
furnishing an improved outlet for, any and all lands assessed, such work 
ought not to be proceeded with merely for the sake of such benefit.

A similar view was entertained by the Referee who in 1891 
heard the appeal in Tp. of Raleigh v. Tp. of Harwich, 1 C. à S. 
348, at 349, where he says:—

Other systems of drainage are put forward by the appellants, but in view 
of the greater difficulty and exftense of their construction, I do not feel 
warranted in allowing the ap|>eal on that ground, especially when such 
exjtense would be largely in excess of the value of the land when relieved 
and benefited.
This case went to appeal, and is reported in 2t> A.R. (Ont.) 313, 
but this view of the Referee was not disturbed. These opinions 
are consistent with what is a common-sense view of the situation.

Numerous authorities were cited to us in support of the re
spondent’s position, but these decisions rest on other grounds, 
quite irrespective of the reasons now urged by the appellants. 
I am not prepared to take the responsibility of saddling upon the 
appellants the share allotted to them of the enormous expense 
of the proposed work, altogether out of proportion as it is, not 
only to the benefit to accrue to the lands to be benefited, but to 
the value of the lands themselves.

The appeal in each case should be allowed with costs.
Appeal allowed.

[This case to be taken to the Privy Council.)

BORBRIDGE v. BORLAND.
Saskatchewan Supreme Court, llaultain, C.J., Brown, Elwooi, and 

McKay, JJ. July 15, 1915.
1. Land titles ($ I—10)—Duties or registrar—Certificates of Title- 

Executions—Failure to endorse—Dissimilarity in names.
The duties of the Registrar of land titles in matters of registration 

are not merely ministerial, but are judicial to a limited extent ; in 
the exercise of hie discretion as to the identity of persons from a substan
tial similarity in names he must confine himself to the spirit of the 
statute in accordance with a reasonable protection of creditors' interests 
and the fact that a writ of execution is designated by the initial letter 
«•f the Christian name and the title registered in the full name, but 
the surnames and addresses being alike, does not justify an assumption 
as to a dissimilarity of fx-rsons so as to relieve him from liability for 
his failure to endorse upon a certificate of title a memorandum of the 
writ.

[Smell v. llaultain. 4 S.L.R. 142, distinguished.)
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Appeal from a judgment for plaintiff in an action against the 
Registrar of Land Titles.

Geddes, for appellant.
Squires, for respondent.
The judgment of the Court was delivered by
McKay, J.:—The following facts are admitted in this case:— 

The respondent, on May 2, 1913, issued a writ of execution for 
$513.24, out of the District Court at Saskatoon, against the 
lands of one L. Arnason, of Leslie, Saskatchewan, and on the same 
day the sheriff caused a copy of said writ to lie filed in the Sas
katoon Land Titles Office.

On June 14, 1913, the appellant issued a certificate of title 
to the south-east quarter of section 21, township 32, in range 12, 
west of the 2nd meridian, to Larus Arnason, of Leslie, Saskatche
wan. The said Larus Arnason continued to be the registered 
owner of said land until July 12, 1913, when the appellant issued 
a new certificate of title to Elisha Frederick Hutchings.

The appellant did not endorse upon the certificate of title issued 
to said Hutchings a memorandum of the respondent’s writ of 
execution against L. Arnason.

The following two questions had to be decided at the trial:
(1) Should the appellant have put upon the certificates of title 
issued to Larus Arnason and said Hutchings a memorandum of 
the writ of execution issued against the lands of L. Arnason?
(2) Did the land in question cease to be the homestead of Larus 
Arnason before the transfer to said Hutchings?

The judgment of the learned trial Judge is an affirmative 
answer to both these questions, and the appellant now appeals 
from his judgment in the first question.

In his reasons for judgment, the learned trial Judge says :
It was proved at the trial that the L. Arnason against whom the execu

tion was issued and Larus Arnason, to whom the certificate of title was 
issued are one and the same person.

Counsel for the appellant contends that the appellant had no 
notice that “L. Arnason” was or is the same person as “Larus 
Arnason,” and that the appellant was justified in assuming that 
L. Arnason was the full name of some person ; in other words, that 
the letter “L” stood for a Christian name and not for the initial 
letter of a Christian name, and he quotes in support of his con
tention the following authorities:—

When a party or a third person is designated in a pleading, warrant
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or indictment by a surname preceded by one or more capital letters only 
the Court in the absence of evidence will not presume that he has any 
Christian name other than such letter or letters. 2nd Ed. A. & E. Encyc. 
ins o h; A A E. Encyc. l Hi.

When in pleading a single vowel precedes a surname the court will 
understand such vowel to be the Christian name of the party. Kinnerdey

l' I. .1 v P. Ml
1 must, however, say that I cannot acquiesce in the distinction re

ferred to in Lomax v. Landelh, 18 L.J.P.C. 88, between the use of a vowel and 
a consonant. I do not see why a consonant may not be used as a Christian 
name as well as a vowel. Why not a parent for some reason or other, say 
that a child shall be called P, T, F, or G? I see no reason why we may 
not suppose that those letters were the signatures given at baptism just 
as much as if they had been A or E, or any other vowel. 1 have just been 
informed by a gentleman on whose accuracy implicit reliance can be placed 
that he knows a person who was baptized by the name of T. Lord Campbell, 
C..I Keg. v. Dale, 20 L.J.M.C. 240.

But see 1 A. & E. Encyc., p. 18, where it is stated that
Initials preceding a surname are always understood to be the initials 

of a name and not the abbreviations of a title unless proved the latter.
It is to be noted that the English authorities above quoted 

arose out of case decided in Court proceedings on demurrers 
under the old procedure prior to the introduction of the Judicature 
Acts.

In Kennersley v. Knott, supra, it was held by Marsh, J., that 
where the initial was a vowel the Court would understand it as a 
Christian name, but not so where it was a consonant, as in the 
case at bar.

In Reg. v. Dale, supra, which was a criminal case, Erie, J., 
made the following observation:—

The cases referred to are cases of procedure in civil actions, and the 
objection was taken on special demurrer. I find no authority to support 
the same objection in respect of procedure under the criminal law.
But 1 do not think we should follow the foregoing authorities in 
considering what a Registrar should do in a case of this kind under 
the Land Titles Act.

The sections of the Act dealing with the duties of the Registrar 
on receiving a copy of an execution against lands and the effect of 
such receipt, are secs. 118 and 119, and read as follows:—
Sec. 118 (2)

Such writ shall bind and form a lien and charge on all the lands of the 
execution debtor situate within the judicial district of the sheriff who 
delivers or transmits such copy, as fully and effectually to all intents and 
purposes as though the said lands were charged in writing by the execution 
debtor under his hand and seal from and only from the time of the receipt of 
a certified copy of the said writ by the registrar for the registration district 
in which such land is situated.
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SASK (3) From and after the receipt by the registrar of such copy no certifi
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cate of title shall be granted and no transfer, mortgage, encumbrance, 
lease or other instrument executed by the execution debtor of such land
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shall be effectual except subject to the rights of the execution creditor 
under the writ while the same is legally in force.

(4) The registrar on grunting a certificate of title and on registering
any transfer, mortgage or other instrument executed by the execution 
debtor affecting such land shall by memorandum upon the certificate 
of title in the register and on the duplicate issued by him express that 
such certificate, transfer, mortgage or other instrument is subject to such

llti. The registrar shall keep a book in convenient form in which shall 
be entered according to the dates when respectively received a record of 
all copies of writs received by him from the sheriff or other officer; and 
such book shall be kept indexed showing in alphabetical order the names 
of the persons whose lands are affected by such writs with the day and hour 
and minute of such receipt. R.S.S. 1909, ch. 41, sec. 119.

Under the Territories Real Property Act, which preceded the 
Land Titles Act, the method of charging lands with an execution 
was to deliver a copy of the writ of execution to the Registrar, 
“together with a memorandum in writing of the lands to l»c 
charged thereby.” That is, it was only the lands mentioned in 
the memorandum that could In* affected by the execution, and if 
the execution debtor was registered owner of other lands, but not 
mentioned in the memorandum, they would not lx* affected by 
such execution. And as it often happened that the execution 
creditor did not know of any or all the lands which the execution 
debtor owned, he frequently lost his remedy by way of execution 
against lands.

It was to remedy this difficulty and to give greater protection 
to the execution creditor that the more comprehensive method 
was adopted by the Legislature in the present provisions, which 
provide that such writ “shall bind and form a lien and charge on 
all the lands of the execution debtor, etc., from the time of the 
receipt of a certified copy of the said writ by the Registrar for the 
registration district in which such land is situated,” without 
mentioning the land.

These sections, therefore, should, in my opinion, be construed 
as remedial legislation for the protection of execution creditors.

But apart from this, the Interpretation Act, R.S.S., ch. 1, 

sec. 6, (2), says:—
Every Act and every provision or enactment thereof shall he deemed 

remedial . . . and shall accordingly receive such fair, large and
liberal construction and interpretation as will best ensure the attainment of
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the object of the Act and of the provision or enactment according to the 
true intent, meaning and spirit thereof.

Clearly the intention of these sections is to bind all the lands 
of the execution debtor not otherwise exempt which are within 
the judicial district of the sheriff and the registration district of 
the Registrar delivering and receiving the copy of execution re
spectively.

How, then, can the Registrar best carry out “the true intent, 
meaning and spirit” of these provisions?

It is well known that persons are frequently registered as 
owners of land sometimes in their full names, as: “John James 
Smith,” and sometimes in some abbreviated form as: “John 
J. Smith,” not through any fault of the Registrar, but because 
it is a common practice for people to use the initials only of their 
Christian names instead of their full Christian names.

If we were to follow the above authorities, and the contention of 
the appellant’s counsel, and if “John James Smith, of Regina, 
Saskatchewan,” an execution debtor, were registered as owner 
of land under the name of “John J. Smith, of Itegina, Saskatche
wan,’’ and a copy of an execution directed against his lands under 
the name of “John James Smith, of Regina, Saskatchewan,” 
which would fully and truly set out his full name atyd address, 
were delivered to the Registrar, the Registrar would be justified 
in refusing to register such execution against the lands registered 
in the name of “John J. Smith,” because, according to said 
authorities, “John James Smith” is a different name from that of 
“John J. Smith,” and yet “John J. Smith” is the execution debtor 
against whose lands the execution is directed under the name of 
“John James Smith.” Thus the object of these sections would 
be defeated.

I do not think that the Registrar should construe the Act in 
this narrow way, but “that the actual practice of the Registrar 
in assuming an identity of parties, till the contrary is shewn, 
from a substantial similarity of name or address, is more in 
accordance with a reasonable protection of the creditor’s inter
ests” (Thom. p. 267) and the proper construction of the Act. 
The duties of the Registrar are judicial to a limited extent.

As stated by the learned trial Judge:—
It must be remembered that the system of registration in this province 

is a system for the registration of titles and not a mere mechanical system
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for the registration of deeds, the registrar has certain judicial functions to 
perform.

But, for all that. I am of the opinion that the duties of a registrar in 
the matter are not merely ministerial in the narrow sense of the word, 
but also, within certain limits at least judicial. He has a discretion to 
exercise. Prcndcrgast, J., in He International Harvester Co. v. Ebbing, : 
8.L.R. 170.

Under somewhat similar sections of the Transfer of Land Act, 
(1874), W.A., it was held that

The Commissioner is an official bound to exercise his intelligence and 
not a mere machine as the literal force of the words would make him. Lord 
Hobhouse in Manning v. Commissioner of Titles, 15 A.C. 195, at 201.

The case at bar is distinguishable from Sievell v. Haultain, 
4 S.L.R. 142, decided by this Court. In the latter case the exe
cution debtor was registered as owner of land under the name 
and address of “William Angus Matheson, of West view, Sas
katchewan,” and the writ of execution was directed against tIs
lands of “W. A. Matheson, of Denver, Colorado.” Here was a 
difference in name and address. In the case at bar the execution 
debtor was registered as “Larus Arnason, of Leslie, Saskatche
wan,” and the execution directed against the lands of “ L. Arnaxin, 
of Leslie, Saskatchewan.” We cannot lay down any hard and fast 
rule for the Registrar to follow in cases of this kind. Each case 
must depend upon the facts surrounding it. But in the case at 
bar, I am of the opinion that when the Registrar issued the cer
tificate of title to “Larus Arnason, of Leslie, Saskatchewan,” and 
found that he had a copy of a writ of execution directed against 
the lands of “ L. Arnason, of Leslie, Saskatchewan,” and found the 
similarity of names and the same address, coupled with the 
practice of using the initial of the Christian name instead of the 
Christian name, being facts that should have been sufficient 
notice to him that they might be the same person, he should have 
exercised his discretion in the matter and taken the precaution of 
protecting the execution creditor by making inquiries as to whether 
they were the same person or not, or by indorsing a memorandum 
of such execution on said certificate, and also on the certificate 
issued to said Hutchings.

For the above reasons, and for the reasons given in the judg
ment of the learned trial Judge, I am of the opinion this appeal 
should be dismissed with costs.

Although I have come to the above conclusion, it is with some 
hesitation that I do so. The practice of using initials instead
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of full Christian names in legal documents or documents of title 
is not a commendable one, and should be discouraged. While 
not holding that it is in all eases necessary to do .so, I think it 
would Ik1 well that one full Christian name should at least be used 
as well as the initials of the other Christian names with the sur
name. In this particular case there might have been no litigation 
had the respondent given the full Christian name in his execution.

Appeal dismissed.

PREVOST v. BEDARD.
Nitpitnie Court of Canada, Fitzpatrick, C.J., Idington. Duff, Anglin and 

Brodeur, ././. February Id, 1915.
1. ( OHrOBATIOXS AMI COMPANIES l 8 IV 1) 1—71)—REAL ESTATE COMPANY—

Purchase ok lands—Lottery purposes—Ultra vibes—Susse
QVENT PURCHASERS.

The purchase of land hv u real estate company for the purpose of 
carrying on a lottery scheme is an act ultra vires and will In- vacated 
in favour of a purchaser claiming under a subsequent sale from the 
original vendor.

[Hcdard v. Phoenix La ml. etc., Co., 8 D.L.R. (18(1. affirmed.)
2. Deeds ( 8 I A—1 )—Execution of—Validity—Notary officer of pur

CHASING COMPANY.
'I lie execution of a deed before a notary who at the time of its exeeu 

tion is the president of the company assuming to purchase the lands, 
renders the deed invalid as an authentic conveyance.

[Hcdanl v. Ph-niix Land, etc., Co.. 8 D.L.R. (18(i. affirmed.|

Appeal from the Superior Court of Quebec, sitting in review, 
Bedard v. Phoenix, 8 D.L.R. 686.

Lamarche, K.C., for appellant.
Rt. Germain, K.C., for respondent.
Fitzpatrick, C.J. :—I am of opinion that this appeal should 

be dismissed with costs.
Idington, J., dissented.
Duff, J.:—I express no opinion upon the question which was 

discussed whether according to the law of Quebec (art. 989, 
C.f\), in the circumstances of this case, the respondent was en
titled in strict law to the judgment prayed, without regard to 
possible equities affecting creditors and others interested in the 
company.

I think the appeal should be dismissed upon the ground that 
the pretended contract of purchase was in the circumstances 
ultra vires of the company ; and that under this pretended con
tract (the notarial acte de vente has, in my opinion, no validity 
as an authentic deed by reason of the fact that the notary being an
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CAN. officer of the company purchaser and lacking, therefore, the
s. a essential quality of indifference between the parties was incom

IlKDAKD.

petent) no right of property passed to the company.
The doctrine of ultra vires 1 have no doubt applies to the 

contract of the Phoenix Land Improvement Company. That
doctrine is not a principle of the English common law and does 
not rest upon any theory as to the nature of corporations or as to 
the legal relationship subsisting between a corporation and its 
governing body. (See the judgments of Lord Cairns in Ash- 
burn Hail way Car iaye ami Iron Co. v. Hie he, L.R. 7 ILL. 
of Lord Haldane in Sinclair v. Brougham, \ 19141 A.C. 398, and 
Bonanza Creck Cold Mining Co. v. The King, 21 D.L.R. 123, 50 
Can. S.C.R. 534.) It is a rule resting upon the interpretation 
of the legislative enactments through which the companies to 
which it applies derive their corporate existence and capacity. 
The Pluvnix Land Improvement Company, w hile created through 
the instrumentality of letters patent, exists as a corporation and 
enjoys such capacity as it possesses in virtue of the Quebec 
statute in pursuance of which the letters patent were granted, 
and 1 think the reasoning of Lord Cairns in Ashbury Haihcay 
Carriage ami Iron Co. v. Hichc, supra, applies to that statute

Anglin, J. :—1 would dismiss this appeal on the ground that 
the deed from Drolet to the land company was void for illegality 
and that property transferred for an illicit consideration may be 
recovered back. Art. 989, C.C. ; Lapointe v. Messier, 17 D.L.R. 
347, 49 Can. S.C.R. 271.

Brodeur. J. Broiikvr, ,1. : The contract made between the Phoenix Land 
Improvement Co. and Drolet on «1 une 28, 1905, was ex 
made with the intention of carrying on a lottery. The evidence 
upon this point is, it is true, somewhat contradictory, but the 
terms of the letter of defeasance given to Drolet should remove 
all doubt on the matter.

Moreover, there arises here a question of fact, and the in
ferior Courts x pronounced upon this point against the
contentions of the , he is not to ask us to re
verse their opinion.

The lottery could not be easily carried on by this company 
without the cession of certain lots of land, and so Drolet, who

0

56
467144
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was a shareholder in the company and familiar with its busi- CAN-
newt, agreed by this deed of June 28, 1905, to transfer to it the s.c.
title to these lots of land. It was on his part and on the part of i»HKVO«,T
the company a participation in an infraction of the law and in *
a fraud which they intended to practise on a confiding public. J__ ‘

Every consideration for a contract is illegal if prohibited Hr'Kl,’ur'J' 
by law or opposed to public order (art. 990 C.C.), and this con
tract is non-effective (art. 989 C.C. ; St. Jean-Baptiste Assoc v. 
lirault, 30 Tan. 8.C.R. 598).

Sirey (1869-2-53) reports a decision in which it was de
cided that,
lotteries being prohibited by the law of France, all agreements or ohliga 
lions respecting their organization are void as being for an unlawful cause 
and can confer no right, of action in the Courts.

There is in France much difference in opinion as to whether 
or not the person who docs something illegal, such as in this case, 
can recover back the money which he may have paid on execu
tion of this illegal contract. This difference of opinion is mani
fested principally among the first commentators of the (’ode 
Napoleon ; but since then there, has been some departure from 
their strict rule and more modern authors are generally of 
opinion that the action to recover back the money exists.

See Marcade, vol. 4, No. 458; Hue (ed. 1895), vol. 8, No. 392; 
Demolombc, vol. 24, No. 382; Laurent, vol. 16, No. 164 ; Colmct 
de 8a liter re (ed. 1883), vol. 5, No. 49, bis iv. ; Pont, Explications 
of the Civil Code (ed. 1884), vol. 7, No. 53, under title “Socie
ties"; (iiiillourd, Societies (ed. 1892), No. 58.

We have in this Court applied the same principle in the case 
of Lapointe v. Messier, 17 D.L.R. 347, 49 Can. 8.C.R. 271.

It can then be said that the action to recover back the money 
is in favour of the one who wishes to make use of his own wrong
doing in order to set aside tfcr 'legal contract that he has en
tered into. In the ease before us the contract was, moreover, 
fictitious or simulated.

There never was any intention on the part of the contracting 
parties that Drolet should cease to lie owner of the lots of land 
in question. The subsequent dealings with prize winners have 
hern of such a nature as to leave this simulation in existence.
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CAN 1 have then no doubt that thia contract is non-effective, and

S.C. should be declared simulated.

Pbevoht
It may be that some creditors have in good faith compounded 

with the company on the basis of the fact that it was owner of 
the land in question in this case. The rights of these creditors

Brodeur. J. cannot be effected by the maintenance of the petitory action by 
the plaintiff, respondent.

The judgment a quo should be confirmed with costs.
Appeal dismissed

N. S. Re MOTT; PAYZANT v. FORREST.

8. C. Nova Scotia Supreme Court, Graham, C.J., Russell, Longley, and Ritchie. JJ.
May 15, 191$

1. Wills (§ III G 8—157)—Annuities—Joint estate—Survivorship.
( )n it bequest directing the payment of an annuity during the joint life 

of the legatees and upon the death of either or the Inst survivor, the 
like sums to be paid to the children of a certain legatee, the lega< \ 
will not cease or revert to the residue upon the death of either of the 
children, but will go to the survivor of them for life.

|Grant v. Winbolt, 23 L.J. Ch. 282, distinguished.)
Statement Appeal from the judgment of Drysdale, J., relative to the 

construction of a will.
R. H. Murray, for the administrators of Elizabeth Mott 

Sutherland and George Sutherland.
H. Mellish, K.C., for Constance Sutherland and Isabella

Onüiim. C.J.

Creighton.
James McDonald, K.C., for the residuary legatees.
W. A. Henry, K.C., for the plaintiffs, trustees.
Graham, C.J.:—This is the clause of the will of the late

John P. Mott which we have to construe:—
With reaped to the annual payments directed to be made to my sisters 

Catherine Ann Mott, Elizabeth Jane Mott, and Sarah C. Howe, in my 
first and second codicils, my wish is that upon the death of either of them 
the annual sum theretofor payable to her shall thereafter be payable to the 
two surviving ones during their joint lives, and that upon the death of the 
next of my said sisters, two-thirds of the annual sum payable to each de
ceased sister during their joint lives shall be paid to the daughters of my 
deceased sister Charlotte, in equal shares annually during the life of my 
said surviving sister, and the remaining one-third to be paid to my surviving 
sister annually during her life, and at the death of my said surviving sister 
then that the like sum of money payable to my said sisters during 
their joint lives shall be payable annually in equal shares to and among 
the four children of my said deceased sister Charlotte during their lives 
and thereupon said previous annual payments to said children shall cease 

The question argued before us was principally whether the 
“like sum of money” was to be paid onlv to those of the four
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children of Charlotte who survived, or did the executors of de
ceased children take; and, secondly, whether it ceased to be 
payable on the death of one of the survivors and went into the 
residue.

I quite agree with the learned Judge that it was only a provision 
for the lifetime of each child; therefore that survivors only will 
take upon the death of Charlotte.

Secondly, 1 think that the legacy will not go into the residue 
on the death of one of the surviving children of Charlotte.

The learned Judge thought that he was constrained by the 
case of Grant v. Winbolt, 23 L.J. Ch. 282, to hold otherwise. I 
think there is a distinction. There the testator had directed that 
out of the residue of his estate an annuity of £55 sterling should 
be purchased for the life of my sisters S. and S., “to be equally 
divided between them." It was held that that meant an annuity 
for the joint lives only. The Vice-Chancellor emphasizes these 
words to the effect that after the death of one it could no longer 
be equally divided between them. Here it is simply “during their 
lives.” I think it means that the amount is to be paid to them 
during their respective lives. Why should it be limited to their 
joint lives? There is no reason why a man anxious to provide 
for four children apparently during their lives should without 
more be taken to mean that the whole provision was to stop with 
the life of the first to die and go into the residue : Jarman on 
Wills, 1210. It means during their lives and the life of the 
survivor.

I think to this extent the judgment should be varied ; the 
trustees’ costs out of the estate as between solicitor and client; 
the others to have costs as between party and party out of the 
estate.

Lonolby and Ritchie, JJ., concurred with Graham, CJ.
Russell, J.:—In Grant v. Winbolt, 23 L.J. Ch. 282, the 

testator directed an annuity of £55 to be purchased for the life 
of his two sisters, to be equally divided between them. Vice- 
Chancellor Kindereley held that this was a gift for their joint 
lives, and ceased on the death of either of them. He had nothing 
to guide him, apparently, in discovering the intention of the tes
tator, except the words of this clause. I should not hesitate for a 
moment to grasp at the smallest and most artificial distinction 
between that case and the present, if it were necessary to do so

If. 8
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in order to carry out the obvious intentions of the testators. But 
I think the distinction between the cases is not artificial. In 
that case the gift was for the life of the two sisters, and was to be 
equally divided between them. This gift is for the lives of the 
beneficiaries. If the gift in Cirant v. Winbolt, supra, had been 
for the lives of the two sisters, I am not sure that the decision of 
the Vice-Chancellor would have been the same as it was, although 
I fear it would have been because of the direction as to an equal 
division between them. Happily the expression used in this case 
is not the life of the beneficiaries, but the lives of the four children 
referred to.

There is the further circumstance in this case that in the very 
clause which we are required to construe the testator has shewn 
that he appreciates the force of the expression, “joint lives." 
The direction that we are to construe is that “the like sum of 
money payable to my sisters during their joint lives shall In- 
payable initially in equal shares to and among the four children 
of my said deceased sister Charlotte during their lives.” The 
sharp distinction here made between the description of the sum 
payable to his sisters during their joint lives and the same sum 
as payable to the children of the deceased sister during their lives 
indicates, to my mind, that there was no intention of restricting 
the latter gift to the joint lives of the beneficiaries. The gift 
would not be a gift for the lives of the beneficiaries if it were tu 
cease on the death of any one or of all but one of them. It is to 
be for the lives of the children; that is, for the life of each child.

Moreover, as it is the whole of the sum payable to the sisters 
during their joint lives that is eventually to be payable in equal 
shares among the children of his deceased sister Charlotte during 
their lives, 1 think it is clear that on the death of either of the two 
surviving children the whole bequest goes to the survivor for life.

Judgment varied

LEESON v. MOSES.
Saakatcheimn Supreme Court, Newlandu, Elwood, and McKay, JJ 

July 15, 1915.
1. Partnership (6 VII— 30)—Dissolution—Actions by—Joinder of rk- 

nanro pah mm
An action for the price of goods sold by a partnership is maintainable 

by the continuing partner alter the dissolution of the firm, and it i? 
not necessary to join us a plaint iff the retiring partner against whom the 
defendant has no claim and who has no beneficial interest in what is 
sought to be recovered.
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Appeal from judgment for plaintiff in action for goods sold 
and delivered.

F. L. Bastedo, for appellants.
A. G. MacKinnon, for respondent.
The judgment of the Court was delivered by
Elwood, J.î—The statement of claim in this action alleges 

an indebtedness to the plaintiff by the defendant for goods sold 
and delivered by the plaintiff to the defendant. The statement 
of defence denies that the defendants or either of them ordered 
or received any goods from the plaintiff, states that the defendant 
did not request the plaintiff to deliver the goods or any of the goods, 
and that the plaintiff did not deliver any of the goods.

The evidence taken at the trial shews that the goods in question 
were sold to the defendants by the firm of Alexander & Leeson, 
and that prior to the commencement of the action the partnership 
ceased to exist. The evidence also shews that since the dissolu
tion of the partnership, Alexander, the retiring partner, has not 
been seen or heard of by the plaintiff ; that there w ere a number 
of debts owing by the partnership at the time of the dissolution 
which the plaintiff has been liquidating; and that the retiring 
partner has probably no interest in the partnership assets. At 
the conclusion of the trial, counsel for the appealing defendant 
asked for a nonsuit on the ground that there was no assignment 
or transfer to the plaintiff of the retiring partner’s interest, and 
judgment was given for the plaintiff.

The objections raised on this appeal are, that there was no sale 
by the plaintiff to the defendants, but by the partnership, and that 
there was no assignment of the retiring partner’s interest in the 
partnership assets. 1 am of the opinion that the statement of 
claim is badly framed, and that it should contain allegations suffi
cient to shew that the sale of the goods in question was not by 
the plaintiff, but by the partnership; but I am of the opinion also 
that no injustice has l>een done, that the defendant knew of what 
he was being sued for, and was quite aware that it was for goods 
sold by the partnership. The non-joinder of parties is not now 
a ground for defeating an action. (See Rule of Court No. 41.) 
Section 40 of ch. 143 R.S.S. is as follows:—

After the dissolution of a partnership, the authority of each partner 
to hind the firm and the other rights and obligations of the partners con
tinue notwithstanding the dissolution so far as may be necessary to wind
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SASK up the affairs of the partnership and to complete transactions begun but

8. C.
unfinished at the time of the dissolution, but not otherwise
It would seem to me that under that section payment to the

Umon plaintiff by the defendants, where the facts have come out a# 
they have in this case, would be a bar to any proceedings by the
retiring partner for the same debt; and I am also of the opinion 
that if the defendant considered that he was prejudiced by the 
non-joinder of Alexander he should have made an application 
under r. 41 to have him added as a party defendant if he would 
not consent to be added as a party plaintiff. See Lindley on 
Partnership, 7th ed., p. 298. And it seems to me, also, that 
objection to want of parties should be taken earlier than at the 
trial: see Sheehan v. G.E.R. Co., 16 Ch.D. 59, at 64; Vallance 
v. Birmingham, 2 Ch.D. 369, 372. In Lindley on Partnership, 
7th ed., at p. 323, I find the following:—

In one case, indeed, it was held at Nisi Prius that where two partners 
sold goods, and they afterwards dissolved partnership, an action for the 
price of those goods was sustainable by one partner who continued to carry 
on the business of the late firm. But the propriety of this decision is more 
than questionable. Probably it is not now necessary to join as a plaintiff 
a retiring partner against whom the defendant has no claim, and who has 
no beneficial interest in what is sought to be recovered.
No authority is cited for the last proposition, but it is a propo- 
sition which appeals to one’s reason, and seems to me applicable 
in the present case. There was no suggestion that there was 
any claim against the retiring partner which could be turned into 
a defence to the present claim, and the evidence shews that the 
retiring partner has probably no beneficial interest in what is 
sought to be recovered. If it were necessary, the retiring partner 
could be added as a plaintiff to the action, but I think that is not 
necessary, and in my opinion the appeal should be dismissed 
with costs. Appeal dismissal.

ONT. Re SHARP AND VILLAGE OF HOLLAND LANDING
Ontario Supreme Court, Appellate Division, Faloonbridge, CJ.K.H.. Magee,

8. C. J.A., Latckford, ami Kelly, JJ. June 18, 1915.
1. Intoxicating liquohh (JIC—30)—Local option — Validity ok by-

laws—Power op cover to quash.
The power of the court as to quashing local option by-laws is -ince 

the addition in 1908 by Act 8 Kdw. VII. ch. 54, sec. 11 of sec. 143a to 
the Liquor License Act. RAO. 1897, ch. 245 (RAO. 1914, ch 2151. 
practically vested in the executive of the province; ami while the court 
is still bound to decide according to law and may yet quash a In law, 
the effect of its decision is dependent upon the assent of the Minister.

2. Intoxicating liquors (gic—33)—Local option—Qualifications or
voters—Residence.

A voter whose house is in the municipality, but part of the house
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being rented and part containing hie furniture, must Im> regarded an a 
resident in the municipality, and he will not lie disqualified from 
voting at a local option election

[Re Schumacher, etc., 21 O.L.R. 522 ; Rr EUit, etc., 21 O.L.R. 74. 23 
O.L.R. 427, referred to.]

3. Intoxicating liquors (§10—33)—Local option—Validity or ki.ec- 
tion—Voters* list—Parliamentary irregularities.

A local option by-law will not la- quashed because the voters’ list 
used was not that required by the statute hut which had no effect upon 
the result of the vote, or for omitting the description of a voter on 
the list, or for trivial parliamentary irregularities at the municipal 
council.

| Rc Ryan. etc.. 21 O.L.R. 5H2, 22 O.L.R. 200; R, Sinclair, Hr., 13 
O.L.R. 447, applied.]

Appeal from a judgment of Hodginn, .1.
The judgment appealed from in as follows.
Hodginb, J.A. :—The power of the Court as to quashing by

laws is now. so far as local option by-laws are concerned, prac
tically transferred to the Executive of the Province. This 
change was introduced in 1908. By . »c. 11 of 8 Edw. VII. eh. 
54, an Act to amend the Liquor License Act. sec. 149a is added, 
as follows : “143a. Where a by-law submitted to the electors 
under the provisions of sub-section 1 of section 141 of this Act 
is declared by the Clerk or other Returning Officer to have re
ceived the assent of threc-fiths of the electors voting thereon, 
and is after such declaration quashed or set aside, or held to be 
invalid or illegal, or where such by-law after having been de
clared not to have received the assent of three-fifths of the elec
tors, is held upon a scrutiny to have received such assent and is 
subsequently quashed or held to be invalid or illegal, no tavern 
or shop license shall be issued in the municipality in which the 
by-law was submitted after the date of such submission and until 
the first day of May in the year in which a repealing by-law 
might have been submitted to the electors had the first mentioned 
by-law been declared valid, without the written consent of the 
Minister first had and obtained. This section shall apply to all 
by-laws submitted to the electors since the 31st day of December, 
190(1.’’ See now sec. 139 of the Liquor License Act. R.S.O. 
1914, eh. 215, and while the Court is still bound to decide accord
ing to law and may yet quash a by-law, the effect of its decision 
is dependent on the assent of the Minister. This was a pretty 
plain intimation of the legislative will. But an amendment to 
the Municipal Act by 3 & 4 Geo. V. eh. 43. sec. 150 (now R.S.O.
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1914, ch. 192, see. 150), haw, to my mind, made a radical change 
with regard to the effect of objections to these by-laws.

The former section, known as the curative section, read uh 
follows ( 1903, 3 Edw. VII. ch. 19, sec. 204) : “No election shall 
be declared invalid by reason of a non-compliance with the pro
visions of this Act as to the taking of the poll or the counting of 
the votes, or by reason of any mistake in the use of the forms 
contained in the Schedules to this Act, or by reason of any irre
gularity, if it appears to the tribunal having cognizance of the 
question that the election was conducted in accordance with the 
principles laid down in this Act, and that such non-compliance, 
mistake or irregularity did not affect the result of the election. 
R.S.O. 1897, ch. 223, sec. 204.”

The present one is as follows : “150. No election shall be or 
be declared to be invalid—

“(a) For non-compliance with the provisions of this Act as to 
the taking of the poll or anything preliminary thereto or as to 
the counting of the votes; or

“(6) By reason of mistake in the use of the prescribed 
forms; or

“(c) By reason of any mistake or irregularity in the pro
ceedings at or in relation to the election ;
“if it appears to the tribunal by which the validity of the elec
tion or any proceeding in relation to it is to be determined that 
the election was conducted in accordance with the principles 
laid down in this Act, and it does not appear that such non- 
compliance, mistake or irregularity affected the result of the 
election. 3 Edw. VII. ch. 19, sec. 204, amended.”

The practical difference in the two enactments is seen in 
three directions. The former statutory provision applied to 
the taking of the poll ; the present one also includes “anything 
preliminary thereto.” Then, the words “by reason of any irre
gularity” are replaced by the expression “by reason of any 
mistake or irregularity in the proceedings at or in relation to” 
the vote.

The important change, however, is this. .Under the previous 
clause the validity of the by-law was saved if it appeared to the 
tribunal having cognizance of the question that “such non-com-
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pliance, mistake or irregularity did not affect the result.” This 
meant affirmative proof, or conviction from the proved circum
stances, that the result was not affected. All the Judges who 
decided He Hickey and Town of Orillia (1908), 17 O.L.R. 317 
(except Mulock, C.J., who expressed no opinion on the point), 
dwell upon the fact that the onus, under the pm visions of the 
statute, was upon the respondent to prove two things—compli
ance with the principles laid down in the Act, and that the irre
gularities did not affect the result.

Under the present section it is sufficient to uphold the by
law that there is no proof that the result was affected by the non- 
compliance, mistake, or irregularity. If the applicant does not 
prove it and it does not otherwise appear, then, provided the 
principles of the Act governed the conduct of the vote, the by
law stands. In other words, the onus upon those supporting the 
by-law is confined to shewing compliance with the principles 
laid down in the Act, while upon the applicant is laid the bur
den of shewing that the result was affected by the proved irre
gularities.

This seems to me to render the task of upsetting a by-law 
a formidable one. Formerly, proof of irregularities unsettled 
the basis on which the vote rested, and the Court had to be satis
fied in some way that the result was not affected thereby. Now, 
when irregularities are proved, the Court is not concerned with 
their effect, subject always to compliance with the principles 
laid down in the Act, unless and until it is made to appear that 
those irregularities did in fact affect the result. In my view, 
the Legislature has at last so provided that the Courts will not 
in the future have to busy themselves annually in considering 
the mass of infinitesimal and unimportant suggested impro
prieties relied on to defeat every local option vote.

From this new standpoint the objections raised in the pre
sent application must be considered. I deal only with those 
actually argued.

Several votes were challenged, but I will first deal with the 
objection that the voters’ list used was not that required by sec. 
266, R.S.O. 1914, ch. 192, formerly 3 & 4 Geo. V. ch. 43, sec. 266.

The Liquor License Act, R.S.O. 1914, ch. 215, sec. 137, sub-
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see. 2, provides : “No person shall vote upon any proposed by
law submitted to the electors under this section who is not at the 
date of taking the vote and has not been for three months before 
that date a bond fide resident of the municipality to which the 
proposed by-law relates, and as to such persons the certified list 
mentioned in section 24 of the Ontario Voters’ Lists Act shall 
not be final and conclusive. 1 Geo. V. ch. 64, secs. 21, 23.”

The Voters’ Lists Act there referred to is R.S.O. 1914, eh. 
6, sec. 24, formerly 2 Geo. V. ch. 4, sec. 3. A list prepared in 
accordance with that Act was signed by the Judge and used in 
this election.

As the Liquor License Act allows all the electors of the muni
cipality to vote, 1 should have doubted whether see. 266 applied, 
but for its concluding paragraph. Hut, as neither the voters’ 
list nor the special list is final on the point raised with regard 
to these votes, I think the use of this list, under the circum
stances, comes well within sec. 150 as a matter preliminary to 
the poll. The intention of the Municipal Act is to provide, for 
use, a voters’ list, founded upon the certified voters’ list, and 
the Liquor License Act also deals with the latter list as binding, 
except as to those who cannot shew the necessary length of 
residence before the vote. The objection seems well covered in 
principle by lie Ryan and Town of Alliston (1910), 21 O.L.R. 
582, 22 O.L.R. 200, and must be disallowed. Reference may 
also be made on this point to Re Sinclair and Town of Outn 
Sound (1906), 13 O.L.R. 447.

Nothing appears to indicate the effect this will have upon the 
result of the vote; and the objection fails as well upon that 
point.

There are 7 electors in all whose right to vote is questioned 
as being disqualified in point of residence or length of residence, 
and one, William McClure, because his description does not 
appear in the voters’ list. The former are Isaac Walters, Abra
ham Oster, George Oster, Wesley Pegg, Arthur I •egg, Stanley 
Morning, and John Butterfield. The vote stood 63 for and 39 
against, so that 5 votes have to be struck off those in favour of 
the by-law to destroy the majority. But, if I come to the conclu
sion that these 7 votes are bad, where does that leave the matter!
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I am unable to inquire how these men voted ; and the reason 
underlying the rule of subtraction hitherto followed has, in con
sequence of the amendment I have mentioned, disappeared. 
That rule was to deduct them from the votes in favour of the 
by-law, and the reason was that it could not be made to appear 
to the Court that the result would not be affected : Re Leahy and 
Village of Lakcfield. (1906), 8 O.W.R. 743 ; Re Gerow and Town
ship of Pickering (1906), 12 O.L.R. 545 ; Re Sinclair and Town 
of Owen Sound (1906), 12 O.L.R. 488 ; Re Cleary and Town
ship of Nepean (1907), 14 O.L.R. 392 ; Re Ellis and Town 
of Renfrew (1910), 21 O.L.R. 74.

Now, it must actually appear that the result was in fact 
affected ; and, if the contentions now made by the applicant are 
resolved in his favour, there still remains the question, Why 
should they be deducted from those in favour of the by-law ?

While the statute remained as it was, a reason existed, 
namely, the possibility of the majority in favour being made up 
of illegal votes. Now, while that possibility still exists, it re
mains a possibility only, and it cannot be made to appear that 
the result was really affected. I do not say that, if a class of 
voters is disfranchised or wrongfully enfranchised, the vote 
could be said to be conducted according to the principles laid 
down in the Act: In re Pounder and Village of Winchester 
(1892), 19 A.R. 684. But, if only isolated votes here or there, 
of a class of voters properly entitled to vote, are tendered by 
persons on the voters’ list, and they are received as prescribed 
by the Act, then, although the voters arc in fact unqualified, 
and their votes are subject, therefore, to scrutiny and rejection, 
1 cannot think that the whole vote must be set aside as for a de
parture from the scheme laid down in the Act.

For this reason, I propose to examine, following the prece
dent set by Mr. Justice Riddell in Re Ellis and Town of Ren
frew, 21 O.L.R. 74, only three votes, leaving the others to depend 
on the view I have expressed—that, if held to be invalid, they 
cannot be said affirmatively to have affected the result of the 
vote, and that the attacked votes, in number and circumstances, 
arc not sufficient to satisfy me that the principles laid down in 
the Act have been departed from.
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Faleonbridge.

Isaac Walters’ vote is admittedly bad.
William McClure is on the voters’ list, but his descripti 

is not given. He is named therein, and his vote cannot be u. 
allowed: Re Schumacher and Town of Chesley (1910), 21 O.L.Ii. 
522; Re Ellis and Town of Renfrew, 21 O.L.R. 74; 8.C. in 
appeal (1911), 23 O.L.R. 427.

John Butterfield’s residence is in Holland Landing, where 
his house is. Part of it is rented, and part of it contains his 
furniture. Under these circumstances, it must be held that he 
is resident.

Objection was made that the by-law was improperly give! a 
third reading on a date less than two weeks from the déclarai 
of the result by the clerk ; that the council’s power was exhaust 
by such improper third reading; that the meeting on the bth 
February, 1915, was illegal by reason of not being summoned 
by the clerk; and that the council was not bound to pass the by
law, there being no properly signed petition.

The first point is, 1 think, covered by authority which is 
against the objection. The second and third I do not give effect 
to. They seem to carry their own answer. The last objection 
I do not consider, as, whether the petition was sufficiently signed 
or not, the council did pass the by-law. To determine whether 
it was their duty or not so to do, is not important.

The objections numbered 4, 6, 7, 8, 9, 11, and 12, were not 
argued.

The result is the dismissal of the application with costs.
The applicant appealed from the order of Hodgins, J.A.. 

dismissing the application.
J. B. Mackenzie, for appellant.
W. E. Raney, K.C., and E. F. Raney, for respondent.
The judgment of the Court was delivered by
Falconbridge, C.J.K.B. :—We decided on the argument that 

the votes of the two Osters were not successfully impeached, and 
we do not find that there was evidence or any legal ground to kill 
a sufficient number of other votes, without reference to the fact 
that it cannot appear how any of them voted.

As to the alleged defect in the third reading, if the council 
thought a new third reading was necessary, in view of the fact

—
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nut sufficient time had not been allowed to elapse, it was com
petent for them to give it.

As to there not having been a separate list of voters, we are of 
opinion that this was not left undone with a view of preventing 
any one from voting. The list was the same, and the result 
could not be in any way affected.

Appeal dismissed with costs.

MONTGOMERY v. McQUEEN.
Alberta Supreme Court, Walsh, J. June 25, 1915.

1. Contribution (& I—6)—Joint land adventure—Sharing profits— 
Liamlity on guarantees.

There is no right to contribution on the liabilities incurred on guaran
tees assumed by one of the parties without the assent of the other in a 
joint venture for the sale of lands upon a basis of an equal sharing in 
the profits.

Action for contribution.
0. M. Biggar, K.C., for plaintiff.
H. H. Parlee, K.C., for defendant.
Walsh, J.:—There is no question but that the parties nego

tiated for and disposed of these lands upon the understanding 
that they would share equally in the profits. Outside of the 
guarantees given by the plaintiff there does not appear to have 
been any possibility of loss in the transaction. They had what 
was practically an option from Magrath-Holgate Co., Ltd., which 
was taken up by the contracts of their sub-purchasers, so that 
they did not involve themselves in any personal liability for the 
purchase price to the Magrath company. The element of profit
making would appear to be the only one that entered into the 
transaction at its inception. It is admitted that the profits not 
only were to be, but that they actually were, equally divided 
between the plaintiff on the one hand and the defendant, either 
for himself or his company, Montgomery and McQueen, Ltd., 
on the other. The question for my determination seems to me, 
however, to be not whether or not this was a joint adventure, 
but whether the giving of these guarantees by the plaintiff was 
an incident of the transaction involving the defendant equally 
with him in liability under them, or whether it was a liability 
assumed by the plaintiff alone under circumstances which give 
him no right to contribution from the defendant.

I apprehend that it is not every expenditure made or liability 
incurred, in such a transaction as this is, that is of right chargeable
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against the* joint undertaking. While that is true of many sue! 
liabilities, 1 think it was quite competent for one of the parti- - 
to make an expenditure or incur a liability which he alone must 
bear.

The question here is within which of these categories do the 
sums which the plaintiff claims fall. These guarantees were not 
given in the usual and ordinary way of the sale of this land. 
They constituted a most unusual and extraordinary method of 
disposing of it. They assured to each of the purchasers tin- 
doubling of his cash payment of $2,000 within a year, and a 
complete indemnity to him in respect of the deferred payments 
of the purchase money, and interest and taxes. Such an under
taking was clearly not within the scope of the joint advent wr
it would not Im* contended, 1 imagine, that any liability \\a> 
imposed by it upon the defendant, unless it was assumed by tin- 
plaintiff upon joint account, with the full knowledge and approval 
of the defendant.

The defendant knew that these guarantees were being given. 
They were, in fact, prepared in his office, and he witnessed their 
execution by the plaintiff, and the question of giving them was 
the subject of discussion between him ami the plaintiff. The 
determination of the disputed question of fact as to the ex: -1 
undertaking or arrangement under which he so entered into them 
is one of extreme difficulty, for there are some of the admitted 
facts which give strength to the plaintiff’s contention, and some 
of them which strongly support the position of the defendant

My conclusion is, that when the plaintiff on his return from 
Ontario submitted to the defendant the proposition of selling this 
land upon the terms of this guarantee, the defendant refused to 
make himself liable under it, and that the plaintiff thereupon 
decided to assume this liability himself, and in that spirit and 
with that intention he signed the guarantees. I think that the 
evidence as to the negotiations between the parties preponderates 
in the defendant's favour, even if 1 disregard, as I do, that of 
J. J. Montgomery, owing to the flagrant contradiction of it by 
his unsworn statement to Mr. Biggar a few days before the trial. 
In addition to this, it seems to me that the other circumstances 
surrounding the transaction justify this conclusion.

It is quite true that the plaintiff refused to commit himself 
to these guarantees whilst in Ontario l>ecause of his desire to
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consult the defendant al>out it. That was a natural and reason- _TA*
able course for him to take. It was not to !>e expected that he S. C.
would assume to bind his co-adventurer without his consent, and ^jONT,
it was to be exp ed that he would attempt to get that consent. <;<>mkry
Om- would have cted to find th« guarantee entered into in McQueen.
the name of both . lies if it was their guarantee. The plaintiff’s wTwTr
individual undertaking, in the light ot the facts, primé facie imports 
a sole liability upon him. 1 do not attach very much importance 
to the fact that the plaintiff seems to have entered into some 
sort of writing with some of these purchasers lief ore his return to 
Edmonton, and that something over $7,000 of the purchase 
money had actually found its way into the bank account of the 
parties before these guarantees were given. 1 think that these 
writings were tentative agreements, and the money forwarded was 
in the shajK* of deposits, and that both were conditional upon the 
formal agreements with the promised guarantees being forth
coming. The opening of a separate hank account for this deal 
was a natural thing, in view of the fact that a division of the net 
proceeds was admittedly to be made between the parties. The 
subsequent c.induct of the parties is more consistent with the 
view of the matter that the defendant put forward than with 
that advanced by the plaintiff. The fact that upon the re-sale 
of one of the properties that was made the full sum received less 
the defendant’s commission was accounted for and paid over to 
the plaintiff by the defendant and used by him as his own money, 
is something which strongly supports the defendant's position.
I cannot fancy why this should have been done, except upon the 
theory that, as the plaintiff alone was, by virtue of his guarantee, 
interested in this purchase money, he alone was entitled to get 
it. There is not enough in the proven facts as to the efforts put 
forward by the defendant to make re-sales of this property to 
remove from my mind the impression made upon it by the other 
facts of the case. It is very difficult to say from the evidence 
exactly what the arrangement lietween the parties was in this 
resjiect, but a reasonable view to take of the defendant’s efforts 
in this U‘half—although it may lack definite evidence to support 
it—is that the defendant, having profited as he did to the extent 
of $8,000 by the guarantees which the plaintiff entered into, felt 
a moral obligation to do everything that he could to make these 
guarantees good by selling the property, even if the financial
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result to him in the way of commissions was much less than that 
ordinarily looked for in such cases. The fact which really has 
caused me more doubt as to the correctness of the conclusion 
which I have reached than any other feature of the cast*, is this, 
that the defendant , knowing that these sales would not go through 
without the guarantee, was content to accept some $8,000 as his 
profit in the transaction, a profit produced solely by the guarantee 
which the plaintiff gave. It does seem unfair that he, having 
profited to this extent by the plaintiff’s act, should be able to 
place upon the plaintiff the entire liability for what followed. 
Hut if, as I find to be the case, the plaintiff deliberately undertook 
this liability, knowing that he alone would have to bear it even 
though the defendant would profit equally with him out of the 
giving of the guarantees, he cannot be heard to complain if in 
the result that liability has to be shouldered by him alone.

I was at first inclined to think that the reason of the case was 
with the plaintiff, but I am not so sure of that now. It does 
seem unreasonable that a man, while only receiving one-half of 
the profits of this venture, should deliberately assume all of the 
risk of it. I am satisfied, though, that the plaintiff, in his optimism 
attached but little real risk to his undertaking. Those were the 
days of the boom time, thr spring of 1912, when fortunes were 
made out of real estate over night, and no one dreamed of the 
calamitous days that were to follow. I think that the plaintiff, 
rather than lose the $8,000 which the defendant’s refusal to join 
in the guarantees would have entailed, did not hesitate to give 
his own undertaking, which probably was nothing more than a 
form to him in the prosperity of those days. The view which the 
defendant took of it was consonant with reason and common 
sense. He did not allow himself to be carried away with the 
prospect of making this money so easily, or it may be that he 
took advantage of the plaintiff’s determination to carry the 
scheme through on this footing, and craftily evaded the liability 
which the plaintiff was evidently quite willing to assume—alone 
if need be.

I must dismiss the plaintiff’s action in so far as it seeks to 
hold the defendant liable for contribution under the guarantees 
The defendant is entitled to his costs if he asks for them. If the 
plaintiff asks for an accounting with reference to the purchase 
money received by the defendant on the re-sales, he may have a



24 D.L.R.] Dominion Law Reports. 17

reference to the clerk upon filing with the clerk and serving upon 
the defendant’s solicitors a notice of his election therefor by the 
15th of September next, and in that event further directions and 
the question of the costs of the reference will be reserved until after 
the clerk has made his report. Failing the filing of this notice, the 
plaintiff’s action will stand wholly dismissed. Action dismissed.
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TRUSTS AND GUARANTEE CO. v. GRAND VALLEY R CO. 0NT
Ontario Supreme Court, Hotigins, J.A. May 4, 1915. — •

1. Receivers (§ V—42)—■Compensation—Representation at hearing—
Rights op bondholders—Re hearing.

A receiver appointed on behalf of a mortgagee of the assets and 
undertakings of a railway company does not constitute a represent» 
tion of the interests of bondholders upon the passing of accounts and 
fixing his remuneration; nor is that defect cured by the ap]»ointment 
of a solicitor, win is also a bondholder, to represent their interests 
where his appointment lapses upon his taking olfice as judge prior to 
the hearing, even though the latter procured other counsel to appear 
for him, ami the court, upon a proper certification of the proceedings, 
will re-open the question at the instance of the bondholders for the 
purpose of a re hearing.

2. Receivers <§ I A—1)— Nature or office—Representative capacity,
A receiver appointed by the court is an officer of the court ami re

presents neither the plaintiff nor the defendant.
| Moss Steamship Co. v. 1 Yhinney, [1912J A.C. 254; I’arsons v.

Sovereign Hank, 9 D.L.R. 470, [1913] A.C. 1#0, referred to. |

Motion by holders of bonds to open up the question of re- statement 
inundation of receiver.

W. S. Brewster, K.C., and ./. //. Fraser, for applicants.
(!. II. Watson, K.C., for receiver.
Grayson Smith, for plaintiffs.
Hodoins, d.A.:—Motion on behalf of holders of the bond Hodgina.j.a. 

issue of 1902 and of those exchanged for bonds of the issue 
of 1907 to open up the question of the remuneration of the re
ceiver of the defendant railway company, fixed on two appoint
ments June-October, 1913, and December, 1914, at which the 
accounts of the receiver were passed. In the alternative, an 
order is asked extending the time and granting leave to appeal 
against the reports of October, 1913, and December, 1914, and 
against the ruling of the Master in Ordinary on the 21st Janu
ary, 1915, that he would not re-open the question of remunera
tion. Numerous affidavits have been filed on this application, 
and a copy of the notes taken by the clerk of the Master in 
Ordinary has also been furnished.
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It appears that on the 29th May, 1912, an order was made 
ly Mr. Justice Latchford in this action, of which paragraph 
2 is as follows: “This Court doth order that Edward Bentley 
Stockdalc, of the city of Toronto, manager of the plaintiff com
pany, be and he is hereby appointed until further order receiver 
(he first giving security to the satisfaction of the Master in 
Ordinary), on behalf of the plaintiffs, as trustees for the holders 
of mortgage-bonds issued by the defendants, of all the defen
dants ’ railways and undertakings and of the revenues, issues, 
and profits thereof, and all property whatsoever, whether pre
sent or future, comprised in or subject to the security created by 
the said bonds and the bond mortgages made by the defendants 
to the plaintiffs, dated respectively the 30th day of May, 1902, 
and the 27th day of August, 1907, with power to manage and 
operate said railways and undertakings of the defendants, and 
to pay all outgoings necessary for that purpose.”

The receiver, pursuant to that order, managed and operated 
the defendant railway company until its sale in 1*015, and per
formed various services thereunder, said to be onerous and im
portant. The present complaint is not so much as to the details 
of his receipts and payments as receiver, as to the amounts 
allowed to him as his remuneration, which are as follows: in 
June, 1913, $11,362.85; in November, 1914, $10,911.58.

From the notes of the Master in Ordinary it appears that 
in 1913 Mr. J. G. Wallace—now His Honour Judge Wallace- 
appeared for the defendants. In October, 1914, Mr. Wallace 
was, as appears in the notes, appointed by the Master in Ordin
ary to represent bondholders, the defendant railway company, 
and also the Thames Valley and Ingersoll Railway Company. 
Mr. Wallace having been, before the return of the appointment, 
appointed Judge of the County Court of the County of Oxford, 
Mr. Ballantyne, and later Mr. Ritchie, as agents for Mr. Wal
lace, appeared and took part in the passing of the accounts. 
Judge Wallace in his affidavit states that he was present also. 
It would seem that the items of receipts and expenditures were 
fully gone over by him. Judge Wallace is the holder of $2,000 
of the bonds of 1902 and of $6,000 of the bonds of 1907, and 
says he has since the appointment of the receiver represented
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over $100,000 of bonds ; and that, while in 1913 he was solicitor 
for the defendant railway company, he attended “to represent 
all parties in any way interested in the passing of the accounts 
and the remuneration to be allowed.”

Upon the argument before me, it appearing that the receiver 
is and was manager of the plaintiff company, the question was 
raised as to whether the plaintiff company were interested in 
the remuneration of the receiver, which has apparently been 
paid over and is included in the accounts, as appears by the 
Master’s notes.

The order of the 29th May, 1912, appoints the manager of 
the plaintiff company receiver “on behalf of the plaintiffs, as 
trustees for the holders of mortgage-bonds issued by the defen
dants, of all the defendants’ railways and undertakings . . . 
comprised in or subject to the security created by the said bonds 
and the bond mortgages made by the defendants to the plaintiffs, 
dated respectively the 30th day of May, 1902, and the 27th day 
of August, 1907.”

His position, therefore, is analogous to that of a receiver of 
property and franchises included in the security, appointed by 
the mortgagee himself, whose appointment is sanctioned by an 
order of Court authorising him to take possession.

Usually the receiver appointed by the Court is an officer of 
the Court and represents neither the plaintiff nor the defendant. 
See Moss Steamship Co. Limited v. Whinney, [1912] A.C. 254 ; 
Parsons v. Sovereign Hank of Canada, 9 D.L.R. 476, [1913] 
A.C. 160.
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In the order already mentioned, the receiver, while appointed 
on behalf of the plaintiffs and accountable to them, is also auth
orised to pay debts which have priority over the bondholders, 
and the moneys necessary to provide for electric power, ns well 
as to repair and improve the mortgaged property, and it is 
further provided that he is to be allowed these payments in his 
account. These are somewhat unusual powers to be given ex
cept on notice to the bondholders, who were not represented on 
the motion for this order. The direction that the payments 
made in pursuance thereof were to be allowed in the receiver’s 
account gives point to the objection that the bondholders should,
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some time or other, have the right to be present on the passing 
of the receiver’s accounts.

The plaintiffs as mortgagees do not, as between them ;ind 
their receiver, represent the bondholders, and hence in passing 
the accounts and fixing remuneration the latter are entitled to 
be heard. Indeed, this seems to have been recognised in 1914, 
when the appointment of Mr. Wallace was made as representing 
the bondholders.

But in 1913 no representation was ordered ; and, while Mr. 
Wallace was no doubt a bondholder, he had no status or auth
ority when appearing for the defendant company to bind his 
fellow-creditors.

In 1914, his appointment must be taken to have lapsed on 
his appointment as County Court Judge. A Judge cannot, no 
matter how well qualified, appear for or represent any litigant 
in a Court of justice. Judge Wallace’s request to other solici
tors to appear for him did not cure this defect, but indicates 
that he properly recognised this inherent disability.

This leaves the bondholders without representation on the 
two occasions when the accounts were being passed. These 
included payments authority for which was given by the order, 
but the amounts and propriety of which were of much interest 
to those holding securities.

When the receiver’s remuneration was being fixed, another 
consideration was bound to arise, having regard to the terras 
of the order to which I have referred. The duty of the plait 
tiff’s solicitors in regard to the receiver is very clearly pointed 
out in the case of In re Lloyd (1879), 12 Ch.D. 447, and the 
rule dates at least from Lord Eldon’s time. See Sykes v. Hast
ings (1805), 11 Ves. 363. Here, owing to the fact that the re
ceiver was in effect the hand of the mortgagees to enforce their 
remedies and was their own general manager, that duty could 
perhaps hardly be expected of their solicitors. It was therefore 
doubly necessary that some one really interested should be 
heard on the question of remuneration, especially as that re
muneration or part of it might be claimed by the plaintiffs as 
being received by their manager on their behalf, and the fees 
and charges of the plaintiffs themselves, as trustees for boni-
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holders, must, if not settled in the mortgage-deed, be reduced 
by the amount of the receiver’s remuneration.

For these reasons, I think the objecting bondholders were 
entitled to be heard before the Master in Ordinary. If authority 
is needed, the following may be referred to: Wild ridge v. Me- 
Kane (1827), 2 Moll. 545; In re Browne's Estate (1887), 19 
L.R. Ir. 183, 423.

1 inquired on the motion whether the receiver’s re
muneration was, in view of his relation to them, claimed 
by or divided with the plaintiffs, but I was not informed 
upon the point. I think it is a matter which is open to the bond
holders to inquire into, if they desire to do so, as it may affect 
the quantum, having regard to the mortgage-deed, which no 
doubt will be before the Master. The amounts allowed for re
muneration are large, and the balance to be received by the 
bondholders will apparently be small ; so that the payments by 
the receiver, while authorised by the order, should be approved 
by them, or dealt with from their standpoint rather than from 
that of the defendant company, which has no real interest in 
the matter.

I give leave to appeal as to the passing of the accounts and 
fixing the receiver’s remuneration in 1913 and 1914, and also 
from the ruling or decision of the Master in Ordinary in 1915, 
declining to re-open them ; or, if the parties prefer it, these 
matters may be referred back to the Master in Ordinary, with 
leave to the bondholders to surcharge or falsify, confined to 
the payments referred to in paragraph 5 of the order of the 
29th May, 1912, and the quantum of remuneration and its pro
priety, having regard to the provisions of the mortgage-deed 
and the relations of the plaintiffs and the receiver.

With regard to the ruling or decision of the Master in 1915, 
declining to re-open, the applicants should have procured and 
filed his certificate thereof before the motion was heard. They 
should now do so ; and upon that being done the order may issue. 
Their procedure being defective, I can give them no costs of 
this application. I do not think the receiver should have opposed 
the motion, in view of the considerations I have mentioned ; so 
that he should also bear his own costs. No doubt his opposition
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was prompted by what he thought was an attack on his manage
ment; but, if that was intended, it was not pressed. He is, how
ever, an officer of the Court, and the review of the accounts, iu 
the extent I have mentioned, will tend to satisfy those who are 
chiefly interested in the balance left and avoid any feeling of 
possible injustice—a consideration which I deem of much im
portance. Motion granted.

COLONIAL INVESTMENT A. LOAN CO. v. GRADY.
Alberta Supreme Court, Harvey, C.J., Scott, Stuart, and Beck, JJ.

June 15, 1915.
1. Mortgage (§ VI—70)—Enforcement—Procedure—Special statu™

Actions before master.
The special procedure provided by sec. 3, ch. 0, of the statutes 1914 

(Alta ), that all actions for the enforcement of mortgages or agreements 
for the sale of land shall be brought before a Master in Chambers in 
the Supreme Court, does not debar plaintiffs from proceeding under the 
ordinary procedure.

2. Constitutional law (§ I G—140)—Powers of province—Regulation
of foreclosure practice—Powers of master— Vltra vires.

A Provincial statute which confers upon a Master the extraordinary 
powers of a Judge, in respect of actions for the enforcement of mortgages 
or agreements for the sale of land, is in conflict with the appointive 
power of sec. 96 of the B.N.A. Act. which provides the appointment uf 
Judges by the Governor-General-in-Couneil, and is therefore ultra > n-.

3. Mortgage (§ I F—25)—Mortgage of church—Guaranty of debt by
trustees—Scope of guaranty.

A covenant by the trustees of a church guaranteeing the payment nf 
the mortgage debt creates a general guaranty as against all the guaran
tors, notwithstanding a clause that the covenants of the mortgage 
shall affect and bind only the specific property of the church.

Appeal from judgment of Walsh, J., confirming order uf 
Master for dismissal of action for foreclosure.

A. //. Goodall, for plaintiff, appellant.
F. S. Albright, for defendant, respondent 
The judgment of the Court was delivered by 
Stuart, J.:—By ch. G of the Statutes of 1914, the Legi- 

Assembly of Alberta provided a special method of proced r 
the enforcement of rights under mortgages, encumbrances, uud 
agreements of sale. Section 3 of that Act reads as follows:

All proceedings to secure or enforce any right, remedy or obligation 
under a mortgage, encumbrance or agreement for sale, or in respect of 
the lands, moneys, covenants, conditions, stipulations or agreements 
described or contained therein shall be brought before a Master-in-Chambers 
in the Supreme Court of Alberta under the provisions of this Act, and as nearly 
as may be in accordance with the practice and procedure of the said Court.

The plaintiffs are the mortgagees under a mortgage given by 
the Methodist Church dated May, 1913, covering certain property
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in the town of Macleod, and securing the repayment of a loan of 
13,000 with interest. The mortgage was signed on behalf of the 
Methodist Church by C. D. Chown, the General Superintendent, 
and bore the seal of the corporation. The Methodist Church, as 
the registered owner, is therefore the mortgagor. The mortgage
contained the following clauses:—

In consideration of the mortgagees herein making the aforesaid ad\ inn 
Alfred T. Grady, real estate agent, ; Arthur Young, real estate ugent ; 
Thomas C. Bruce, real estate agent; Charles Brewster, farmer; Harry 
Rands, farmer, Frank T. Davis, C.P.R. employee, and James Hood, archi
tect. all of the town of Macleod, in the Province of Alberta, the trustees 
for the time being of the Methodist Congregation of the town of Macleod, 
aforesaid, for themselves as individuals, and for and on behalf of the said 
congregation hereby guarantee all the covenants set forth and the pay
ments stipulated for herein. Anything herein to the contrary notwit
standing it is expressly understood that any covenant of the Methodist 
Church In-rein contained shall affect and bind only the specific property of 
the said Church hereinbefore described.

The trustees above named signed the niortgage, and are de
fendants in the present action, which was brought against them 
under the ordinary procedure of the Court, and not under the 
procedure provided in the statute mentioned, for recovery of the 
amount due under the mortgage and under the guarantee given 
by the defendants.

The plaintiffs, before the Master in Chambers, moved for 
summary judgment. The defendants opposed the motion, in the 
first place, upon the ground that the proceedings should have been 
taken under the special Statute, and asked that the action be 
dismissed. The Master treated the matter as a motion by the 
defendants to dismiss the action, and made an order dismissing it. 
The plaintiffs appealed to Mr. Justice Walsh, in Chambers, who 
dismissed the appeal. From this order this appeal is now brought 
to the Appellate Division.

ALTA.

8. C.

CoiXINlAL 

A I <OAN Co.

The plaintiff raises two objections to the order made by the 
Master. He contends, first, that the Master was wrong in 
holding as he did that, owing to the provisions of the statute, 
it was not competent to the plaintiffs to bring this action in the 
ordinary way, but that they should have proceeded under the 
statute; and, secondly, that if the Master was right and the 
statute had this effect, then the statute is ultra vires of the Pro
vincial Legislature, because it, in effect, makes the Master a 
Judge of a Superior Court, and this conflicts with sec. % of the

12—24 D.I..B.
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B.N.A. Act, which provides that Judges of Superior and County 
Courts shall he appointed by the Governor General in Council

The Act has since been repealed, and the repealing Act has 
confirmed the rights of all parties acquired under orders made 
under the Act repealed. The plaintiffs could now undoubtedly 
begin another action, so that the matter is largely academic 
except with respect to the costs incurred. But the- plaintiff, 
no doubt, ha ve a right to insist upon their position if it is a com et 
one.

There is no doubt that the Act still left all proceedings in mat
ters covered by it to be taken in the Supreme Court, but it enacted 
that a very special procedure should be adopted by which the 
parties were to appear at once before the Master, and it gave the 
Master very extraordinary powers. By sec. 4, power was given 
to the Master to make an order for possession, an order constitut
ing the applicant a receiver of the rents and profits, an order 
allowing him to lease the property, an order permitting the 
applicant to sell the lands, an order for the taking of accounts, 
for foreclosure, or vesting the property in the applicant, an order 
giving personal judgment against the mortgagor, and, finally, 
an order directing an issue to be tried or an action to be brought 
in either the Supreme Court or District Court if it appear to him 
advisable that “any application should be so tried.” And these 
powers specifically given were not, under the statute, in any way 
to limit any other rights, remedies or obligations of any interested 
party under any instrument (sec. 4), while by sec. 3, sub-see. 2, 
the Master was to
have jurisdiction to hear all evidence, adjourn all hearings, grant all orders, 
pronounce all judgments, and to do all other acts or things that may be 
necessary in finally disposing of such proceedings, 
and this subject only to certain conditions of procedure, and 
certain enactments by way of substantive law, which in no way 
limited his final and complete jurisdiction.

It is obvious that it was left entirely in the discretion of the 
Master to decide whether or not he should exercise powers which 
were undoubtedly as full and complete as those held by a Judge of 
the Supreme Court. He could, indeed, if he thought best, direct 
an action to lie brought or an issue to be tried,.but it was still open 
to him to hear oral evidence as at a trial, and to give as full :.nd 
as final a judgment as a Judge of the Court could give, no mailer
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what issue of fact, e.q., fraud or other ground, of defence, might 
have t>een raised. He was to do all this “in the Supreme Court.'" 
It seems to me that it is impossible to avoid the conclusion that 
by such legislation the Master was constituted in effect a Judge 
of the Supreme Court, with a jurisdiction limited, indeed, to its 
extent, but not in its content; that is, limited to a certain very 
important branch of litigation, but practically unlimited within 
that sphere, and subject only, with respect to his final judgment, 
to an appeal to the Appellate Division in the same way as a final 
judgment of any ordinary Judge of the Supreme Court. For 
this reason I think the legislation was ultra vires of a Provincial 
Legislature, inasmuch as it was inconsistent with the appointing 
power, expressly given to the Dominion in the B.N.A. Act. This 
view does not, of course, touch the question of the position of 
the Masters under the ordinary rules of ( 'ourt. with regard to which 
very different consideration would apply.

We were informed that the Attorney (leneral had been notified 
that the point now decided was to be raised, and that he had in
timated that he did not desire to be heard. I think, it, therefore, 
necessary to deal with the other point raised by the appellant.

It was contended, however, by the respondent, that even if 
the statute were ultra vires and the proceedings properly taken 
as to form, still the action should be dismissed on the ground that 
by the special terms of the mortgage1, which I have quoted above, 
the covenant of guarantee of the defendants was limited in the 
same way as the covenant of the Methodist Church was limited 
by the last clause. I cannot agree with this contention. The 
guarantee is obviously a general one by which the defendants 
guaranteed generally the payment of the mortgage debt.

The appeal will be allowed with costs, and the two orders 
below set aside, and the original motion should be referred again 
to the Master to be brought up on notice to the defendants. The 
appellant should have his costs of the application before the 
Master and of the appeal to Mr. Justice Walsh.

Appeal allowed.
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RICHARDS & BROWN v. LEONOFF.
Manitoba King’s Bench, Halt, J. June 21, 1915.

1. Fraudulent conveyances (8 VI—30) — Transactions between hki a
tives—Chattel mortgage—Bona fide advances.

A chattel mortgage executed by a father to his son for actual Iona 
f>de money advances, consisting of a present advance and a previous 
undischarged mortgage, for the purpose of enabling the mortgagor to 
p.ay his debts and continue in business, is within the protection of 
secs. 44 and 47 of the Assignment Act (Man.), and valid against ere

2. Fraudulent conveyances ( 8 III—10) — Preferences—Chattel mort
gage—Insolvency—What constitutes.

The insolvency of a debtor is not established where the estimated 
value of his assets are sufficient, if sold under legal process, to meet all 
his debts at the time of his execution of a chattel mortgage for money 
advances, so as t> render the transaction an unlawful preference under 
secs. 40 and 42 of the Assignment Act ( Man. ).

I Davidson v. Douglas, 15 Gr. 347 ; Rae v. McDonald, 13 O.K. 352; 
Clarkson v. sterling, 14 O.R. 460; Empire Nash, etc. v. Maranda 
(1911), 21 Man. L.R. 605; Bertrand v. Canadian Rubber Co., 12 Man. 
L.R. 27, followed ]

3. Chattel mortgage (8 II A—6)—Validity—Verbal agreement—Right
OF SIMPLE CREDITOR.

The validity of a chattel mortgage executed in pursuance of a verbal 
agreement cannot be attacked by a simple creditor under sec. H of the 
Bills of Sale and Chattel Mortgage Act, R.S.M. 1913, ch. 17.

[ParIces v. Bt. George, 10 A.K (Ont.) 400; Empire Bstsh, etc. \ Mar
anda (1911), 21 Man. L.R. 605, followed.]

Action to set aside chattel mortgage.
W. P. Fillmore, for plaintiff.
C. //. Locke, for defendants.
Galt, J. :—In this action recently tried before me the plain

tiff sues on its own behalf as well as on behalf of all other cre
ditors of John Leonoff, to set aside a chattel mortgage given by 
the defendant John Leonoff, a merchant carrying on business 
in Winnipeg, to his son the defendant William Leonoff. The 
plaintiff also asks for judgment against John Leonoff for $709.60 
for goods sold and delivered, and further and other relief.

The plaintiff alleges that on January 25, 1915, the defen
dant John Leonoff, being indebted to the plaintiff in the sum 
of $709.60, the said defendant did grant unto his co-defendant 
William Leonoff a chattel mortgage for $1,000, covering all the 
goods, fixtures, etc., in a certain store in Winnipeg, and that 
said mortgage was registered on the same date. The plaintiff 
alleges that the said chattel mortgage was voluntary and made 
at a time when the said John Leonoff was in insolvent circum
stances or on the eve of insolvency, and unable to pay his debts



24 D.L.R.j Dominion Law Reports. 181

in full, and with intent to defeat, hinder, delay or prejudice the 
plaintiff and the other creditors of the said John Leonoff, or one 
or more of them.

Also that the said chattel mortgage was given with intent to 
give the said William Leonoff a preference over the other credi
tors of the said John Leonoff.

Also that the said chattel mortgage was made within sixty 
days of this action and that the mortgage has had the effect of 
defeating, delaying, defrauding and prejudicing the plaintiff 
and other creditors of the said John Leonoff.

The plaintiff further alleges that both defendants were 
aware that John Leonoff was in insolvent circumstances at the 
time and that they entered into a fraudulent scheme with intent 
to defeat, delay, defraud and prejudice the plaintiff or other 
creditors. The defendant John Leonoff denies the plaintiff’s 
allegations and alleges that the chattel mortgage in question 
was granted by him to his co-defendant for valuable considera
tion being for moneys actually advanced by his co-defendant to 
him.

The defendant William Leonoff files a similar defence to 
that of his co-defendant, and at the trial obtained leave to amend 
his defence by adding the following paragraph :—

This defendant alleges that the chattel mortgage dated January 25, 
1915, was given by John Leonoff to this defendant as security for present 
actual bond fide advances or payments of money made by this defendant to 
John Leonoff, pursuant to an agreement between the parties prior to such 
advances, and that such security would be given upon the property in ques
tion therefor, and this defendant alleges that the said moneys were ad 
vanced by this defendant in the bond fide belief that the said moneys 
would enable the said John Leonoff to continue his business and pay his 
debts in full.

The plaintiff’s personal claim for judgment was not dis
puted at the trial. But a large amount of evidence was given in 
respect to the claim ta set aside the chattel mortgage. It appears 
that the defendant John Leonoff had for some considerable 
period carried on business as a retail grocer in Winnipeg, and 
that he had dealt largely with the plaintiff company in pur
chasing his goods. He was also the owner of the lands on which 
his store, dwelling-house, and two cottages were situated, on the 
corner of McGregor and Boyd streets. On the corner was erected
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the defendant’s store and dwelling-house adjoining it, and next 
to these buildings were two cottages which the defendant rent» 
to tenants at about $22 per month. The cottages were fair! 
old buildings, but, taking all the evidence regarding them into 
consideration, including their rental, they appear to be worth 
about $1,500. John Leonoff had built the store and residence 
about three years ago at a cost of $4,500. The whole real estate, 
including buildings, was assessed at $1,500. The personal estate 
at the date of the mortgage in question consisted of stock in the 
store; furniture and fixtures ; horse and rig, and book accounts. 
The real estate was subject to a tiret mortgage amounting in all 
to $3,400 and to a second mortgage amounting to $661.11.

Taxes were allowed to accumulate upon this real estate until 
it was a short time ago sold for taxes. No point was made of this 
by the plaintiff, except as an indication that John Leonoff had 
not sufficient funds on hand to prevent the sale. But it was 
assumed by all parties that the property would be redeemed in 
due course.

Shortly after the outbreak of the war, John Leonoff found 
it advisable to raise some money wherewith to pay off current 
accounts. His son, the defendant William Leonoff, resided with 
him, and appears to have accumulated considerable money in his 
business as a tailor. William states that in September, 1914, 
his father asked him to lend him some money to pay off his credi
tors. William says he agreed to do so, provided his father would 
give him security, which he agreed to do upon part of the per
sonal property above mentioned. William further states that 
he knew his father’s business and his financial standing, and 
that he did not believe his father was or was becoming insolvent. 
William thereupon consulted his solicitor, who advised him that 
he might very well take a chattel mortgage for any such ad
vances, and accordingly he advanced $600 to his father and took 
a chattel mortgage for that amount. This is not the chattel 
mortgage in question, but it is necessary to refer to it. The 
document was drawn and executed in duplicate, but owing to 
some carelessness, the commissioner before whom the affidavit 
of bona fides was made failed to sign his name to the jurat of 
one of the duplicates, and, oddly enough, this particular dupli-
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i-ate was the oue which was received by the proper officer and MAJi. 
tiled. As a matter of law it was an ineffective instrument as g b. 
regards other creditor».

Later on John Leonoff required further advances and Wil- Brown 

liam agreed to supply him therewith, provided he gave a further i^orr. 
security. William thereupon advanced $400 more in cash and 
took from his father the chattel mortgage now in question for 
$1,000, the intention evidently was to secure both the original 
$600 and this latter $400. A discharge of the earlier mortgage 
was prepared and executed, but for some reason was not tiled.

The defendant John Leonoff utilized the moneys advanced 
by his son wholly or almost wholly in paying off various credi
tors’ claims including $600 to the plaintiff company.

As soon as the plaintiff became aware of the second chattel 
mortgage, it endeavoured, through one of its representatives, 
to prevail upon John Leonoff to substitute a new chattel mort
gage with a consideration of $1,700 instead of $1,000 in favour 
of William Leonoff and the plaintiff company, but the defendant 
John Leonoff declined to do this, and hence this action was com
menced on February 11, 1915.

The plaintiff relies mainly upon sees. 40 and 42 of the Assign
ments Act, R.S.M. 1913, eh. 12, which read as follows :—

40. Subject to the provision* of said secs. 44 to 47. every such gift, con 
veyanee, assignment or transfer, delivery over or payment at. any time 
when he is in insolvent circumstances, or is unable to pay his debts in 
full or knows that he is on the eve of insolvency, and which ha* the effect 
of giving such creditor a preference over the other creditors of the debtor, 
or over one or more of them, shall, in and with respect to any action or 
proceeding which, within sixty days thereafter, is brought, hail or taken 
to impeach or set aside such transaction, he utterly void as against the 
creditor or creditor* injured, delayed, prejudiced or postponed.

42. A transaction shall lie deemed to lie one which has the effect of giv
ing a creditor a preference over other creditors within the meaning of the 
two last preceding sections, if by such transaction a creditor is given or 
realizes or is placed in a position to realize payment, satisfaction or secur 
itv for the debtor’s indebtedness to him, or a portion thereof, greater pro
portionately than could be realized by or for the unsecured creditors gen
erally of such debtor, or for the unsecured portion of his liabilities, out of 
the assets of the debtor left available and subject to judgment, execution, 
attachment or other process ; and such effect shall not be deemed depen 
•lent upon the intent or motive of the debtor or upon the transaction being 
entered into voluntarily or under pressure; and no pressure by a creditor,
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or want of notice to the creditor alleged to have been so preferred of the 
debtor'» circumstances, inability or knowledge as aforesaid, or of the effect 
of the transaction, shall avail to protect the transaction, except as pro 
vided by sections 44 and 47 hereof.

In one or more paragraphs of the statement of claim the 
transaction in question is alleged to have been effected with in
tent to defraud, but this charge was not relied upon by the 
plaintiff, and I find no evidence whatever which would sustain 
it. 1 think the transaction between the father and son was at 
least honest.

The first question to be dealt with in applying the above see 
tions of the Assignments Act is to ascertain whether at the date 
of the chattel mortgage in question, namely, on January 25. 
1915, John Leonoff was in insolvent circumstances or unable 
to pay his debts in full or knew that he was on the eve of insolv
ency.

In a large number of reported cases in Great Britain, the 
United States and Canada, Judges have widely differed from one 
another in attempting to define what is meant by “insolvency."

The following definition given by Spragge, V.-C., in David
son v. Douglas, 15 Gr. 347, appears to have met with the most 
general acceptance. He says:—

In considering the question of the solvency or insolvency of a debtor. 
I do not think that we can properly look upon his position from a more 
favourable point of view than this, to see and examine whether all his pro
perty, real and personal, be sufficient if presently realized for the payment 
of his debts, and in this view we must estimate his land, as well as his 
chattel property, not at what his neighbours or others may consider to be 
its value, but at what it will bring in the market at a forced sale; or at a 
sale when the seller cannot await his opportunities, but must sell.

In large commercial centres insolvency is implied when a 
trader finds himself unable to meet his obligations as they become 
due. But this test has not been adopted by our legislature. In 
Rae v. McDonald, 13 O.R. 352, Rose, J., says, at p. 362:—

I do not understand that there can be any difference in principle be 
tween the solvency of a farmer and a trader when we are considering 
whether the assets are sufficient to pay the liabilities.

At p. 363, he says :—
I am of opinion that there was error at the trial ... in directing 

the jury as to the difference between a farmer and a trader without guard 
ing such direction bv stating that there was no difference in principle when 
the question to be determined was whether there were assets out of which
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the liabilities could be collected, if necessary, by levy and sale under execu 
turn.

Cameron, C.J., eaye, at p. 365:—
What constitutes insolvency, it may not be easy to define satisfactorily. 

But as the Act is general, applying to all persons and not merely to traders, 
in respect to whom special insolvency or bankruptcy laws have been enacted, 
and will probably in the future be re-enacted, the generally accepted and 
understood meaning of the term insolvent must lie taken to be what the 
Legislature intended by it in ch. 118. In that general sense an insolvent 
is a debtor unable to pay his debts, and a person in insolvent circumstances 
is one not having money, g:a>ds, or estate sulticient to pay all his debts. 
Thus the use in the statute of the alternative “or unable to pay his debt* 
in full,” was but explanatory of the terms “insolvent circumstances.”

In Clarkson v. Sterling, 14 O.R. 460, at 463, Rose, J., said :—
While I do not desire to depart from the definition given in Ra<■ v. 

McDonald of legal insolvency—i.e., a condition in which a debtor is placed 
when he has not sufficient property subject to execution to pay all his 
debts if sold under legal process—I would desire to add that such sale 
must lie fair and reasonable. What would lie fair and reasonable must he 
determined on the facts of each case. Property worth to-day double a man’s 
liabilities, and which to-morrow may, for temporary causes, be quite unsale
able, but which, if kept for a short time and judiciously handled, could be 
sold for more than sufficient to pay all the liabilities, should not, it seems 
to me, be valued at the price realized by a forcer! sale under the temporary 
disadvantages.

One of the latest cases in our own Vourt upon this subject 
is Empire Sash and Door Co. v. Maranda, 21 Man. L.R. 605, in 
which Robson, J., apparently accepts the definition of insolv
ency given by Spragge, V.-C., in Davidson v. Douglas, supra, be
cause he says:—

The evidence failed to convince me that these separate properties would 
bring in the market at a forced sale, when the seller “cannot await his 
opportunities but must sell,” anything like the sums at which their value 
was estimated.

It is somewhat remarkable that while the authorities speak of 
the value of property “at a forced sale,” none of them, so far 
as I have been able to ascertain, fix the date of the so-called 
forced sale. Does it mean a sale on the day the impugned in
strument was given? This appears to be a necessary assumption, 
for it is in reference to the debtor’s financial position on that 
day that the question arises. But is it reasonable to assume an 
impossibility? To assume that the debtor’s goods and lands 
might be offered for sale under legal process on the date of the 
impugned instrument is to assume an impossibility. One must
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consider the procedure which a plaintiff must follow before he 
can sell a defendant’s goods and lands under legal process.

The only case under which all the creditors could have their 
l ights adjudicated upon the same day would be at the suit of an 
official assignee for the benefit of creditors, but in such case all 
the property has passed to the assignee, and nothing could be 
given to a creditor. It is therefore an impossibility that all the 
creditors of the grantor could be in a position of procuring a 
forced sale at the date of the impugned instrument.

Under our practice and procedure there cannot be such a 
thing as a forced sale of all the real and personal property of a 
debtor on any particular day. The former practice of many 
years ago was that the sheriff would realize what he could as 
against the goods, and then, at the expiration of a year or more, 
he would proceed to advertise and sell the real estate. Under 
our present procedure no creditor is entitled to sell his debtor’s 
real estate without an order of the Court, and under such an 
order the sale is referred to the Master, who makes careful in
quiry as to encumbrances, and eventually fixes a date for the 
sale, usually giving at least three weeks. Furthermore, the Mas
ter, in order to obviate a sacrifice of the land, fixes a reserve bid, 
usually amounting to about two-thirds of the sworn value of the 
land. If this reserve bid be not reached on the day of sale, the 
sale is abortive and further proceedings have to be taken before 
the land can be in any way sacrificed. Even when a sale is 
accomplished, the purchaser is only obliged to pay 10 per cent, 
in cash, and has a month within which to pay the balance.

I draw attention to these circumstances in order to emphasize 
the practical difficulty which exists in attempting to fix the value 
of a debtor’s real and personal estate as on the date of the im
pugned instrument, when such value, according to all the auth
orities, must be fixed in reference to a supposed sale under legal 
process.

In Bertrand v. Canadian Rubber Co., 12 Man. L.R. 27. Kil- 
lam, J., whose judgment was affirmed by the Court en banc, also 
adopted the view of Spragge, V.-C., in Davidson v. Douglas, 
supra, and he adds the following:—

I agree with the opinion of Rose. J.. in the Dominion Bank v. Cowan. 14 
O.R. 465, that there is no real distinction between being in insolvent cir-
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cunmUmce* and being unable to pay Ins debts in full, though 1 can hardly 
agree with hie view that the property of the debtor ie to be estimated at 
what it would bring at a sale under legal process even with the qualifies 
tion that such sale should be fairly and reasonably conducted, 'lhis may 
frequently involve a sacrifice beyond what the debtor "who cannot await his 
opportunities, but must sell'’ is obliged to make.

Suppose the case of a grain dealer whose only assets consist 
of grain worth at current prices $100,000, but, owing $75,000 to 
various vendors of the grain, and further debts amounting to 
$5,000. Suppose the price of grain on the market drops so that 
the value of his grain is only $75,000 and the same day, under 
pressure from a creditor, he gives a chattel mortgage on portion 
of the grain for $1,000. A week later another creditor com
mences action on behalf of himself and all other creditors 
of the grain dealer to set aside the chattel mortgage. The price 
of grain gradually advances, and in the course of a month or 
two had reached its former level and remains at that level until 
the trial. Is a Court bound to decide that the chattel mortgage 
is void as having been given at a time when the grantor was in
solvent ?

It will be noticed from the reference to our practice above 
given, that it is impossible in this province for a creditor to 
seize and sell his debtor’s property in a day or a month, and this 
delay which our law gives and enforces would enable a debtor 
to seek and often find opportunities for sale at a reasonable 
price without incurring any great sacrifice. Such considerations 
are entitled to weight especially in eases where no fraud appears.

In the present case the property is still intact. I shall there
fore deal with its value on January 25, 1915—the date of the 
impugned chattel mortgage—as best I can, having regard to 
the state of the law above expressed. Fortunately the items, 
whether of assets or liabilities are not numerous.

According to the plaintiff’s estimate, the liabilities of John 
Leonoff on the day in question were as follows :—

First mortgage on real estate, $3,460 ; Second mortgage, 
$661.11 ; interest to 25th January, $240 ; Taxes, $100.

Amount required to redeem property sold at tax sale, $236- 
.78; Creditors in general, $1,100; William Leonoff’s claim, 
$1,100; Amount of exemption claimable by defendant if pro
perty sold at forced sale, $1.500—Total, $8,437.89.
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The defendants point out that $2,400, portion of the first 
mortgage is not yet due, and hence that sum should be deducted 
from the liabilities. They also argue that the $1,500 exempt mu 
should be deducted as John Leonoff would not be obliged to take 
advantage of this exemption. But the land could not be sold 
without providing for the full amount of the mortgage, and the 
defendant might, in the event of a forced sale, change his mind 
about the exemption. 1 therefore accept the plaintiff’s view in 
respect of these two items.

Coming now to the plaintiff’s estimate of the assets. John 
Leonoff’s real estate, including the buildings thereon, was 
assessed at $5,100. The plaintiff is willing to accept this as their 
value. The personal property was as follows:—

The stock in the store was sworn to be worth from $1,200 to 
$1,300. 1 will take it at $1,200; The furniture and fixtures were 
said to be worth, $600; And a horse and rig, $175—Total, $1,975.

The plaintiff, however, contends, and no doubt rightly, that 
such goods, sold at a forced sale would not bring more than 60c. 
or 70c. on the dollar. 1 will assume their value at 60c., which 
would make the total value of these goods on the date in ques
tion $1,185. Adding this to the assessed value of the real estate, 
gives a total of $6,285. There were also certain book debts 
amounting to $1,100. These, for the most part, were owing by 
labouring men who, during the present conditions in Winnipeg 
are largely out of employment. The plaintiff contends that this 
item should be rejected as valueless. But John Leonoff has al
ready collected $300 of them, and has applied the money 
in reduction of William’s chattel mortgage. The plaintiff’s 
estimate of assets should therefore be increased to $6,585.

The defendants’ estimate of the value of the estate differs 
widely from that of the plaintiff. John Leonoff says that in the 
fall of last year an offer was made to him of $10,000 for his real 
estate, including buildings, and a few days later the offer was 
increased to $10,500, but he refused to sell as he considered his 
property to be worth fully $12,000. He did not know the per
son who approached him and made the above offers, and lienee 
could not call him as a witness.

Theodore Stefanik, a real estate dealer, with five years’ ex-



24 D.L.B. | Dominion Law Reports.

pcrience, was called un a witness for the defendants, tie stated 
that he owns property in the same immediate neighbourhood as 
that 01 John Leonoff. tie values Leonoff’s real estate, including 
the buildings, at $9,000 or $10,000. IIis property is situated 
on a neighbouring corner of the same street and he states that 
he was offered $9,500 for it in April, 1914. He furthermore 
states that he himself has sold lots in the middle of the block at 
$40 a foot frontage, tie values his own property on the corner 
at $75 a finit, but states that it is 85 feet deep, while Leonoff’s 
is only 60 feet, and that this should make a difference of about 
$10 a foot in the value.

The defendants shewed that the store and residence at the 
corner of McGregor and Boyd Sts. cost $4,500 to build 3 years 
ago; that the two cottages, even under the present depressed 
financial conditions, are bringing in $22 a month, and that the 
value of the cottages is fully $1,500.

Upon the above evidence it appears to me that, estimating 
John Leonoff a assets at such a value as they might well have 
brought if sold under legal process with the safeguards which 
our procedure has provided, the following figures are reasonable 
and moderate : Real estate at say, $55 per foot, $3.300; Store 
and dwelling-house. $4,500 ; Two cottages, $1,500 ; Personal pro
perty at 60c. on the dollar, $1,185—Total : $10,485.

The liabilities, even on the plaintiff's estimate, are only 
$8,137.89; leaving a balance of assets amounting to $2.347.11.

The plaintiff has entirely failed to satisfy me that the de
fendant John Leonoff was insolvent at the date of the chattel 
mortgage in question, or that his property was not, or is not, 
sufficient to pay off every dollar of his debts and leave a sub
stantial surplus. My finding on this preliminary question is 
sufficient to dispose of the action.

But I would add that, in my opinion, the defendants have 
also brought themselves within the protection of secs. 44 and 
47 of the Assignments Act.

I find that there was a present actual bona fide payment in 
money hv William Leonoff to John Leonoff ; and. having regard 
to the invalid and discharged chattel mortgage for $600. the
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moneys paid were full consideration for the mortgage in ques
tion.

1 further find that the advances were made by the son to 
the father in the bond fide belief that they would enable the 
father to continue his trade or business, and to pay his debts in 
full. As a matter of fact they have enabled him to continue his 
business, and nobody except the plaintiff appears to be troubling 
him.

He says he desisted from paying the plaintiff latterly be
cause he felt he had been insulted by the plaintiff’s conduct.

Much reliance was placed by counsel for the plaintiff in argu
ment upon section 8 of the Bills of Sale and Chattel Mortgage 
Act, R.S.M. 1913, ch. 17, which contains the following pro
vision :—

Every verbal agreement to the effect mentioned in sections 4 to 7 of 
this Act and not reduced to writing shall be absolutely null and void to 
all intents and purposes whatsoever as against creditors or subsequent 
purchasers or mortgagees in good faith for good and valuable considéra 
tion.

The defendant William Leonoff stated that, prior to the giv
ing of either of the chattel mortgages he had agreed with his 
father to advance moneys for the purpose of paying off cur
rent accounts, and that the chattel mortgage in question was in 
truth executed pursuant to the verbal agreement which had 
originally been made.

Whatever bearing this argument might have upon the case is 
disposed of by the decision in Parkes v. St. George, 10 A.R 
(Ont.) 496, referred to in Empire Sank and Door Co. v. Mar- 
anda, supra, at p. 620, deciding that a simple contract creditor, 
such as the present plaintiff, cannot make an attack under the 
Bills of Sale Act.

There will be judgment for the plaintiff for $709.60 and 
costs. The whole contest at the trial related to the other branches 
of the case on which the defendants succeed, and they are en
titled to the costs of these issues. Judgment accordingly
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LIVINGSTONE v. CITY OF EDMONTON. ALTA.
Alberta Supreme Court, Ives, J. June 21, 1915.

1. Parties (6 IR--57)—Actions against municipalities—Necessary par
ties plaintiff—Joinder of Attorney-General.

The Attorney-General is a necessary party only when the public interest 
in the subject-matter of the action is province-wide in its extent, and 
not when that interest is confined to a community forming only a part 
of the province.

2. Parties (§ III—122)—Actions against municipalities—Ratepayers—
Intervention of Attorney-General.

The intervention of the Attorney-General is not necessary in an 
action by a ratepayer against a municipality for the purpose of setting 
aside an agreement illegally entered into by the latter and preventing 
its enforcement.

[Hope v. Hamilton Park Commissioners, 1 O.L.R. 477, disapproved ;
Keay v. City of Iiegina, 6 D.L.R. 327, distinguished; Macllreith v. Hart,
30 Can. 8.C.R. 657, approved.]

3. Municipal corporations (§ II D—148)—Contracts with unincor
porated association—Effect on subsequent incorporation.

A resolution of a municipal council which authorizes the muniei-

Eality to enter into an agreement with an unincorporated association 
as no binding effect on the corporation subsequently formed of the 
unincorporated body.

4 Municipal corporations (§ II FI—174)—Gas leases—Powers of
MUNICIPAL COUNCIL—ASSENT OF RATEPAYERS.

By virtue of secs. 223 and 227 of the City Charter (Edmonton, Alta.), 
the municipal council has no power to commit the city on a lease of 
natural gas rights, unless with the assent of a majority of the burgesses.

Action for a declaration avoiding an agreement because of statement 
illegality.

Sinclair, for plaintiff.
J. C, F. Bown, K.C., for the city.
G. B. O'Connor, K.C., for the company.
Ives, J.:—The plaintiff is a burgess of the city of Edmonton, 

and brings this action for a declaration avoiding an agreement 
made between the defendants because of illegality, and for an 
order restraining the city of Edmonton, and the servants, agents 
and representatives of the city, from paying over any money out 
of the city funds or doing any other act under the agreement.

At a meeting of the City Council held on April 28, 1914, the 
following resolution was passed :—

That the request of the Ad Club to have an agreement drawn whereby 
it should be allowed to drill for gas be granted, and that, upon gas being 
found in quantities satisfactory to the council, the same will be taken 
over at cost, reimbursing the Ad Club what they have put into it, and that 
the necessary expenditure be authorized to place an expert inspector, on 
whatever may be deemed necessary by the commissioners on behalf of the 
city.

The “Ad Club” was an association of citizens not incorporated.
It should be here stated that previous to April 28, the city,
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without submitting any by-law to the burgesses therefor, had 
obtained from the Crown a lease of the natural gas rights in the 
north-west quarter of section 24, township 48, range 13, west of 
the 4th meridian.

On August 18, 1914, at about 4 o'clock p.m., some of the 
members of the Ad Club became incorporated under the pro
visions of the Companies Ordinance under the name of “The 
Edmonton Industrial Association Drilling Co., Ltd.”

The city solicitor, acting upon the instructions of the com
missioners, drafted the agreement complained of, which was con
sidered at a meeting of the commissioners held on August 17, 
and approved by the commissioners on August 18, at a meeting 
in the forenoon of that day, and the agreement was on that day 
duly executed by the defendant city and defendant company. 
The important recitals in the agreement, I think, are as follows :

Whereas the city of Edmonton has obtained or is about to obtain from 
the Government of Canada the natural gas rights for the north-west quarter 
of section 24-48-13, W. 4th.

And whereas, on or about April 28, 1914, the municijxil council of the 
city of Edmonton signified its willingness to enter into an agreement with 
certain members of the Edmonton Industrial Association, for the purpose 
of permitting them to enter upon said lands and explore for natural gas.

And whereas said persons have become incorporated under the name 
of the Edmonton Industrial Association Drilling Company, Limited.

And whereas it is advisable to enter into a formal agreement upon the 
terms agreed upon by the said council.

The underlining is my own. The following paragraphs of 
tlv agreement should be considered : Paragraph 1 grants leave to 
the company
to enter upon the north-west quarter, etc., for the purpose of sinking a well 
or wells for the purpose of drilling for natural gas.

Paragraph 4:—
In the event of a flow of gas satisfactory to the city council being struck 

. . . the city shall repay to the company all sums of money which they
shall have expended in or about or by reason of the boring of said well, 
together with the cost of all machinery, pipes and other accessories, all 
of which and other plant (not the property of the contractors) shall, upon 
said repayment, become the property of the city.

Paragraph 5:—
For the purpose of this agreement the question of whether the flow of 

gas is satisfactory or not shall be decided as follows: The well shall have 
a rock pressure of at least 150 lbs. per square inch after being closed in for 
24 hours, and then an open flow capacity of 250,000 cubic feet per 24 hours, 
all of which shall be decided by tests satisfactory to the city commis
sioners. The city shall pay the expenses of the said tests, including any 
penalty payable to the contractors of the company for the interruption of
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their work during the said testa, ae provided by the contract . . . dated
the 5th day of March, 1914. . .

Paragraph 7 :—
In the event of the tests not being satisfactory or not complying with 

the terms of this agreement, the city may: (1) Abandon the location and 
field of approximately 250 square miles, in which case the city shall . . . 
assign its lease of the said quarter section and its leases or rights to other 
lands, approximately 250 square miles, to the company, in which case nothing 
shall be paid by the city to it. (2) Or continue the drilling of said well 
or drill other wells in said field, and, in the event of a flow of gas equal 
to that already mentioned being struck within four years from the exer
cising of this option, the city shall repay the company as aforesaid.

Paragraph 11:—
In the event of gas in paying quantities being discovered, the city 

shall: (a) Repay the moneys expended as aforesaid; or (6) assign to the 
company all rights of the city to such gas so discovered, subject to the 
consent of the Dominion Government.

It might be well to note here that, while the evidence shews 
that the agreement was prepared from instructions of the com
missioners and approved by them, it was not submitted to, con
sidered, or passed upon by the council, and was not executed by 
the commissioners on behalf of the city, but under the corporate 
seal of the city by the mayor and city clerk, and it is admitted 
by the defendants that the only express authority of the council 
for the agreement is the resolution of April 28.

At the argument, counsel for defendants urged that the action 
should be dismissed: 1st, because the plaintiff could bring the 
action only in the name of the Attorney-General; 2nd, that the 
provisions of sec. 518 of the City Charter had not been complied 
with, and the action was therefore premature; and, finally, upon 
the merits of the action.

ALTA.
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Upon the first ground a numlier of cases were cited, and I 
have had the privilege of reading an exhaustive collection of the 
decisions in a recent judgment of my brother Stuart, which is 
not reported. It is the case of Gallagher v. Armstrong and the 
City of Edmonton (see 3 A.L.R. 443). From that judgment, and 
from the decisions and dicta therein collected, I think it may lie 
reasonably concluded that the rule governing the addition of the 
Attorney-General as a party is not as broad as would appear to 
have been stated.

My own opinion is that the Attorney-General is a necessary 
party only when the public interest in the subject matter of the 
action is province wide in its extent, and not when that interest

II—24 D.L.l.
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is confined to a community forming only a part of the province. 
The Attorney-General in his department is the representative of 
all the people of the whole province, not of the people within the 
boundaries of the city of Edmonton, except as they are a part 
of the provincial community. Neither the ratepayers nor the in
habitants of the city of Edmonton are the “public,” nor arc their 
interests in their municipal affairs “public interests” as that 
tenu applies to the public interests of which the Attorney-General 
is the custodian. I am quite aware that my opinion is opposed 
to the apparently expressed opinion of learned English and 
Canadian Judges. One of the strongest judgments against me 
is that of the Ontario Court of Appeal in the case of Hope v. 
Hamilton Park Commissioners, 1 O.L.R. 477. The Court which 
heard that appeal was composed of an exceedingly strong bench. 
viz., Armour, C.J.O., Osier, Moss, and Lister, JJ.A., and affirmed 
the trial judgment of Meredith, J.

This judgment is followed by Wet more, C.J., in the case of 
Keay v. City of Regina, 6 D.L.R. 327, but it might be pointed out 
that here there was ample room for the contention, because the 
provisions of the City Act of the Province of Saskatchewan were 
in question, and that Act governs all the cities of the province, 
hence it might well be urged that the public interest there was the 
provincial interest.

But the case above cited of Hope v. Hamilton Park Commission
ers was decided in 1901, and before the judgment of the Supreme 
Court of Canada in the case of Macllreith v. Hart, 39 Can. S.C.R. 
657. This case was decided in 1908, and, strangely enough, 
makes no mention of Hope v. Hamilton Park Commissioners, 
which in effect it reverses.

While, therefore, I do not think that the intervention of the 
Attorney-General is necessary in this action, because the matters 
complained of and the acts sought to be restrained do not affect 
the public of whose interests the Attorney-General is the cus
todian, at the same time a certain class—that is, the inhabitants, 
or at least the ratepayers, of the city—are affected, and the 
plaintiff should sue on their as well as his own behalf, and 1 allow 
plaintiff's application at the trial for leave to amend to make the 
necessary fonnal change in the style of his action.

As to defendants’ contention that this action is premature 
because of the provisions of sec. 518 of the Charter : That section
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is not applicable in this case in any event, because the plaintiff 
docs not bring this action by reason of the illegality of a by-law, 
resolution or order of the council, or anything done under any 
by-law, order or resolution of the council. This action is brought 
to set aside an agreement, to restrain acts under that agreement, 
because he alleges the agreement to be illegal. And lu» further 
alleges that the agreement complained of was not authorized by 
the resolution set up, and is therefore not an act done under the 
resolution.

It would appear to me obvious, upon comparing the resolution 
of April with the agreement of August, that the resolution cannot 
be urged as sufficient authority for the terms of the agreement. 
In the first place the resolution referred only to the Ad Club, while 
the agreement is with a different person and that person is a limited 
liability company. It would require a lengthy stretch of imagina
tion to read into the resolution any such sweeping terms as are 
contained in the paragraphs of the agreement which I have set 
out.

Without, therefore, giving further reasons in detail upon this 
point. I hold that the resolution of April 28 is not an authority 
sufficient upon which to found the terms of the agreement.

But defendants urge that no authority was necessary apart 
from the executive jurisdiction conferred upon the Commissioners 
by the City Charter, that the agreement is purely a matter con
nected with the duties of the executive officers of the corporation. 
If this contention is sound, then I am bound to say that there 
would appear to be absolutely no necessity to consult the burgesses 
as to acquiring a supply of natural gas for the inhabitants, irre
spective of the cost, provided the cost of each step in such acqui
sition was met out of the current revenue of the year in which it 
was decided upon. If the commissioners had the authority to 
commit the city, as in this agreement, the legality of the resolution 
need not be discussed. But all legislative authority and author
ity to provide moneys required in respect of matters within the 
jurisdiction of the commissioners is reserved to the council : 
sec. 41 of the Charter; that is to say, the council decides upon 
what undertakings, permitted by the Charter, the city will or will 
not engage in, and at the proper time provides the money for such 
undertakings as may have been decided upon.

Now, where will defendants’ argument lead us? Let us see.

ALTA

9. C.

Livinohtoni

Edmonton.



196 Dominion Law Reports. |24 D.L &

ALTA.

8. C.
Livingstone

v.
City of 

Edmonton.

Iwee. J.

First, the city, without the assent of the burgesses, acquires a 
lease of natural gas rights, 50 or 100 miles from the city, at a cost 
of $160; then the council pass a resolution permitting the Ad 
Club to drill a well on the leased land; then the city commissioners 
or the city, if you like, by an agreement with a drilling company, 
commit the city to pay $30,000 for finding gas on the leased land, 
without consulting the burgesses. But to be of advantage to the 
city the gas must be brought to the inhabitants, so the com
missioners, or even the council, take the several necessary steps 
during the next several years, paying for each step in the year 
taken, until in time there is gas ready to use within the city, at 
a total cost, we will say, of $300,000, all without the burgesses 
having one word to say as to whether, in the first place, they 
wanted to adopt such a gas policy, or, in the next place, to pay 
the price. This is the logical conclusion of defendants' argument, 
and if they are right I can only say that I doubt if the Legislature 
ever had such a result in mind in conferring the powers claimed.

But in my view of the sections of the city charter I think it is 
sufficiently clear that it is only with the assent of the burgesses 
that the city may acquire gas. Section 3 is the interpretation 
section, and sub-sec. 12 defines what is included in the word 
“land," that is to say, the word “land" includes 
lands, tenements and hereditaments and any estate or interest therein or 
right or easement affecting the same and also includes [paragraph (c)J 
Mines, minerals, gas, oil, etc. ... in and under land.

Section 223 :—
The council may, by by-law, assented to by a majority of the burgesses, 

voting thereon from time to time, contract debts for acquiring, for any 
purposes whatsoever, such lands as the council shall deem it expedient 
to acquire.

Section 227:—
Every by-law for . . . acquiring sufficient land for the convenient

carrying on of brick works, . . . gas or electric light or power works 
. . . . or other public work or enterprise, where it is not intended 
that the cost shall be borne out of the municipal revenues for the then 
current year . . . shall . . . receive the assent of . a 
majority of the burgesses so voting.

But, say the defendants, sec. 223 is the contracting of a debt 
to acquire land, and sec. 227 is the case of acquiring land which 
it is not proposed to pay for out of current revenues. We did not 
contract any debt, but only a contingency, which the authorities 
say does not come within the meaning of “debt” as used in sec. 
223, and if we did contract a debt, no assent of the burgesses was
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necessary, because there is nothing to shew that the council did 
not intend to pay it out of current revenue.

As to an intention of paying out of current revenue, ther? is 
none such stated or to be gathered from either the resolution or 
the agreement. Further, the evidence of Mr. Barnhouse, the 
city's treasurer, is that items of estimated expenditure for the 
current year are sent to the council by the commissioners early 
in the year before the tax rate is struck, and that in 1914 no item 
was suggested as an expenditure for that year in connection with 
the resolution or the agreement. And he further states that 
there was no fund during that year out of which any such ex
penditure could have been properly made. Hence, it would 
appear that there was no intention on the part of the council or 
the commission's that any payments under the agreement or the 
resolution should be borne out of the municipal revenues of 1914.

As to the agreement not creating a debt but only a con
tingency, that could be met in the current year in which the debt 
emerged, it should be noted that no such intention of the council 
can be gathered from the evidence, and, further, that the moment 
the contingency became a due debt, its payment, in order to get 
any benefit for the money, would impose further unestimated 
expenditures to complete the acquisition by the city of gas (land) 
which the council might or might not be able to pay out of current 
revenues.

Other sections of the charter were cited as authority for the 
contention that the assent of the burgesses was not necessary, 
but, in the view I take of the matter, I think the sections I have 
referred to dispose of the question at issue, and the result is that 
the plaintiff is entitled to the declaration and restraining order 
claimed. The city should pay the plaintiff’s costs and the costs 
of the defendant company. Judgment for plaintiff.

The KING v. BORDEN; Ex parle KINNIE.
Veir llrunswick Supreme Court, McLeod, C.J., White, and Grimmer, JJ.

May S, ISIS.
1. Attachment (§ III A—45)—Application—Non-payment of costs —

Affidavit—Requisites of.
On an application for an attachment for non-payment of coats, an 

affidavit may be read if it is entitled in the court and cause, although 
it is not entitled the same as the rule under which it is made.

2. Attachment (gill A—45)—Costs—Non-payment of—Rule served—
Endorsements.

In an application for an attachment for non-payment of costs, it is
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unnecessary that the rule served should be endorsed as required by 
order 41, r. 5.

[In re Deakin, Ex parte Cathcart, [1000] 2 Q.B. 478, applied.]
3. Costs (8 II—20)—Payment of—Demand for by attorney—Specific

TOWER OF ATTORNEY NECESSARY.
No proper demand of payment of costs can be made by an attorney 

unless he has the authority of a specific power of attorney, and a rule 
of court ordering payment of the costs and not stating to whom they 
are to be paid is vague and uncertain.

4. Attachment ( § I—1 )—Application fob — All other means ex
hausted.

An application for an attachment should not be made until and 
unless all other means, provided by law for the recovery of the money 
have been exhausted.

Application for attachment for non-payment of costs.
M. B. Dixon, K.C., for applicant.
M. O. Teed, K.C., contra.
McLeod, C.J. :—In this case an application is made for a 

writ of attachment against one Ezra Stiles for non-payment of 
costs of appeal pursuant to a rule of this Court. The case orig
inated in a magistrate’s Court, and was an action brought by one 
Kinnie against Ezra Stiles in which a verdict was entered for 
the plaintiff. This verdict was set aside by Judge Borden, 
Judge of the County Court of Westmorland, on review, and a 
verdict ordered for the defendant. Mr. Justice Barry granted 
an order absolute for a certiorari to remove and an order nisi to 
quash Judge Borden’s order, and on the return of the order nisi 
before himself quashed Judge Borden’s order, and restored the 
verdict for the plaintiff in the magistrate’s Court. An appeal 
was taken to this Court from the order of Mr. Justice Barry on 
the ground that he had no jurisdiction as a Judge of the King’s 
Bench Division to grant a certiorari. This appeal was dismissed 
with costs, and the costs were taxed and allowed at $100.55 by 
the registrar in October last. Mr. Dixon, who acted as counsel 
for Kinnie before the magistrate and on the applications before 
Judge Borden and Mr. Justice Barry on January 28, 1915, de
manded the costs from Stiles who refused to pay, and on the 
same day, he, Dixon, gave Stiles notice that he would apply for 
an attachment.

The first objection to the application taken on behalf of Stiles 
is that the affidavit upon which the application is made is not 
properly entitled in that it does not follow the entitling <>f the 
rule. The affidavit is entitled as follows :—
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In the Supreme Court.
On appeal from a rule absolute of His Honour Mr. Justice Berry, of 

the King’s Bench Division, in The King against R. A. Borden, Esquire, 
Judge of the Westmorland County Court,

Ex parte Edmund Kinnie between Ezra Stiles, appellant, and Edmund 
Kinnic, respondent.

The rule as taken out was indorsed as follows:—
In the Supreme Court.

The King against R. A, Borden, Judge of the Westmorland County 
Court, Ex parte Edmund Kinnie.

1 think that technically the affidavit and other papers should 
have been entitled the same as the rule, but they are entitled in 
the Court and in the cause, which is sufficient to entitle them to
be read.

The second objection is that the rule should have been en
dorsed as is required by Order 41, r. 5. Rule 5 is as follows:—

Every judgment or order made in any cause or matter requiring any 
person to do an act thereby ordered, shall state the time, or the time after 
service of the judgment or order, within which the act is to be done, and 
upon the copy of the judgment or order which shall be served upon the 
person required bo obey the same there shall be endorsed a memorandum 
in the words or to the effect following, viz.: If you, the within-named 
A. B., neglect to obey this judgment (or order), by the time therein limited, 
you will be liable to process of execution for the purpose of compelling 
you to obey the same judgment (or order).

This rule, however, does not apply to such an order as this. 
In re DeaJcin, ex parte Cathcart, [1900] 2 Q.B. 478, is a case 
very similar to this. It was an application for a writ of seques
tration to enforce payment of costs. The rule had not been en
dorsed as required by Order 41, r. 5, and the Court held that in 
such case it was not necessary. The headnote is:—

In the case of a writ of sequestration issued by leave of a Judge to en
force payment of costs under Order 43, rule 7, the provisions of Order 41, 
rule 5, and Order 43, rule 6, are inapplicable. Therefore, in such a case 
it is not necessary that the Order for payment of costs should limit the 
time for payment or should bear the endorsement mentioned in Order 41, 
rule 5.
Nor, it is said, is personal service of it essential.

With reference to the service of the rule it was held in that 
case that it was sufficient if it came actually to the notice of the 
party. There is no question of service in this case because 
there was a personal service.

It was further claimed that Mr. Dixon should have been
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really payable to Kinnie, and although Mr. Dixon tried the case 
for Kinnie before the magistrate, and appeared for him before 
Judge Borden, and Mr. Justice Barry and before this Court on
the appeal, he was not attorney for Kinnie in the sense that he 
had a right to demand and receive the costs, and before an 
attachment should issue for non-payment it should appear that 
he had actual authority to demand payment and give a legal dis
charge. In addition to this it is not shewn that any attempt 
was made to collect them by execution. It simply appears that 
on January 28, 1915, the costs were demanded by Mr. Dixon, 
and on payment being refused he immediately gave notice of 
this motion. An execution could have issued, or if the practice 
requires it an order could have been obtained from a Judge for 
leave to issue an execution for the recovery of the costs, and I 
think that would have been a proper course to have pursued 
Of course, if it was made to appear that the party liable had 
property from which the costs might have been satisfied and dis
posed of or concealed the property to avoid payment, or had 
property which could not be reached by execution, the Court 
could and probably would grant an attachment. Imprisonment 
for debt having been abolished by act of the legislature, speak
ing for myself, I would not be disposed to grant an attachment 
against the person for non-payment of costs, unless satisfied that 
the party ordered to pay had the ability to do so or wilfully de
prived himself of the means of payment.

For these reasons the application must be refused, but under 
the circumstances, without costs.

Grimmer, J. Grimmer, J.:—This is an application for a rule absolute for 
a writ of attachment against one Ezra Stiles for failure to obey 
an order of this Court made on the eighteenth day of Sep
tember last, dismissing an appeal from an order of Barry. J., 
quashing an order on review under certiorari, and adjudging 
costs on the appeal.

The order dismissing the appeal and affidavit of service of 
notice of motion were read in support of this application.

On behalf of the defendant it was objected :—
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1. That the affidavit was not properly entitled in the va use 
or according to the rule. 2. That the rule requiring the defen
dant to pay costs, should have been endorsed with the notice re
quired by 0. 5, r. 41. 3. That the demand of payment should 
have been authorized by a specific power of attorney. 4. That 
the rule of Court ordering payment of costs does not state to 
whom the same are to be paid, and is vague and uncertain. 5. 
That the costs were demanded and the rule served the same day 
the notice of motion was served and was thus premature.

In my opinion, there is nothing in the first of these objec
tions. and as to the second it has been held that O. 41. r. 5, only 
applies to a judgment, or order to do an act, and that an ordin
ary order to pay costs, without limiting a time for payment, is 
not an order “requiring any person to do an act,” and need 
not be indorsed or personally served under this rule : lie Deakin, 
(1900 ] 2 Q.B. 478; In re Lumley, [1894] 2 Ch. 271.

As to the third objection, under the circumstances surround
ing this case, I am of opinion no proper demand of payment of 
costs (if such demand be necessary) could be made by an attor
ney representing the applicant, unless the same was made under 
the authority of a specific power of attorney. I am also of the 
opinion, the rule of Court ordering payment of the costs, in not 
stating to whom the same are to be paid, is vague and uncertain.

I desire further, to say, in my opinion, this application should 
not have been made until and unless all other means provided 
by law for the recovery of the money had been exhausted, and 
the Court fully informed of what efforts had been made to en
force its order.

Under the provisions of sec. 43 of ch. 130, Con. Stat. 1903. 
any person who is entitled to apply for an attachment, may, 
without a demand of the money ordered to be paid, on applica
tion. obtain an order of the Court or a Judge, for the issue of 
an execution out of the Court, against the goods and chattels, 
lands and tenements of the party against whom the attachment 
is sought, and the same thereupon issues without any other 
formality.

This provision undoubtedly was mode to protect the appli
cant and secure payment under the order, in view of the fact
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N. B. that a person arrested or imprisoned under an attachment, by
8. C. the provisions of sec. 42, sub-secs. 1 and 2, of eh. 130, Con. SStut.

The King

Bobden.

1903, may, on due notice, be examined on oath, for the purpose 
of making a disclosure of the state of his affairs and obtaining 
his discharge from arrest and imprisonment.

Grimmer, J. The applicant in this case, not having availed himself of the 
privilege of procuring an execution and proceeding thereunder, 
should not be granted the attachment in the first instance.

Rule 17 of 0. 42 also provides that a person to whom costs 
are payable under an order of the Court may, as soon as the 
same are payable, sue out a writ of fieri facias to enforce pay
ment thereof, from which it also appears it is the intention of 
the law, that an execution shall be resorted to in order to enforce 
the order, before any other means is used.

The application must be refused, but, under the circum
stances, without costs.

Whif.J. White, J., agreed with McLeod, C.J.
Application refused without costs.

B.C. GILBERT v. SOUTHGATE LOGGING CO.

C. A. British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin, (lalliher 
and Mc Phillips, JJ.A. August 10, 1915.

1. Negligence (§ IC 2—50)—Logging operations—Liability for injvrieb 
—Trespassers.

There is no liability on the part of a company conducting logging 
operations for injuries to a trespasser thereby occasioned.

[Lowery v. Walker, [19101 1 K.B. 173, [1911] A.C. 10, followed.

Statement Appeal from judgment of Macdonald, J., in favour of de
fendant in an action for negligence.

S. S. Taylor, K.C., for appellant.

Merdonald,

Irving. J.A.

Craig, for respondent.
Macdonald, C.J.A.:—I would dismiss the appeal.
Irving, J.A.:—I would dismiss this appeal. The trial Judge 

has found that under all the circumstances it was not an art of 
negligence on the part of the company to conduct its operations in 
the way it did. Further, he came to the conclusion that the 
plaintiff was a trespasser on the premises over which the defend
ants had a right to exercise their operations. There must 
be grave reasons for interfering with the inferences drawn 
by the trial Judge, and the reasons which have been advanced 
on the appellant’s behalf do not, in my opinion, justify us 
in interfering.
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The case of Lowery v. Walker, [1910] 1 K.B. 173, 79 L.J.K.B. 
297, as dealt with by the Court of Appeal, was the case of tres
passer. In the judgment of Buckley, L.J., we are told that this 
class of case does not fall within Bird v. Holbrook (1828), 4 Bing. 
628, 6 L.J. (O.S.) C.P. 146, and those cases where there was an 
intent to injure.

There is a class of case which may, I think, be properly referred 
to as applicable to this case: Sharp v. Powell, L.R. 7 C.P. 253, 
41 L.J.C.P. 95, is the leading case. It could hardly be expected 
that a man would be on the (apparently) only open space when 
the chain “flew.” Nevertheless, it is to be observed that this 
was the case of a person using a dangerous instrument and re
quiring consummate caution. Had the Judge found the 
other way, I should have followed his decision.

Galliher, J.A.:—I agree with the trial Judge, and would 
dismiss the appeal.

Martin J.A., dissented.
McPhillipr, J.A. (dissenting):—In my opinion the appeal of 

the plaintiff should be allowed. The evidence, being carefully 
perused and weighed, overwhelmingly establishes, to my mind, 
the case of the plaintiff that the accident occurred at a point upon 
a road—or more properly, as described in this country, trail— 
which had been for years—six years at least—used by the public. 
The fact that at the particular point of accident the trail had been 
planked over—being used at one time as a place for piling lumber— 
matters not, in my opinion, the planked way forming part of the 
travelled way. That the public generally, and the residents in the 
neighbourhood in particular, were accustomed to and did use this 
trail, was amply proved, and to the knowledge of the respondents. 
It is true that there is some evidence that when the lumber was 
piled on the planked way it must necessarily have impeded travel, 
yet the evidence is that the travel was continuous, and along the 
tramway which ended at the planked way. The lumber which 
had been piled on the planked way had been removed sometime 
previous to the accident, and the rails taken up from off the right- 
of-way of the tramway, which right-of-way also would appear to 
have been in use by the public as a travelled way. That which 
gave rise to the accident was the mode adopted by the respondents 
in taking possession of the steel cable they had purchased from 
Trites & Co., who had been engaged in logging and lumbering
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operations at and about the scene of the accident, and Trite» & 
Co. were the owners of the land at the point where the accident 
took place. The respondents proceeded to wind the steel cable 
upon a drum situate at the water’s edge, the power used being a 
donkey engine. The cable had to be drawn over a distance of 
three miles, the cable being some six miles in length, and in so 
doing the cable had to cross roads, trails and path-ways in general 
use by the public. The cable was an inch wire cable, doubled, 
lying alongside of the tramway track. It was separated at the 
upper end previous to being hauled down, thus dividing it into 
two cables ; and it was when the second cable was being hauled 
down that the accident to the plaintiff took place. There is some 
evidence that pegs were used to in some way control the cable, 
t.e., prevent it flying up, but it is evident, upon the evidence, that 
this was insufficient, it being even admitted that it was inevitable 
that the cable would fly off the roadbed when being hauled down. 
The respondents in no wav satisfactorily met the evidence as led 
by the plaintiff, and, with the greatest of deference, I cannot at 
all agree with the learned trial Judge’s view of the evidence. 
Everything points to the grossest carelessness upon the part of the 
respondents, and the respondents could only escape liability by 
the stretching of the law to a degree which is not permissible upon 
the plea that the plaintiff was a trespasser and the respondents 
owed no duty to him to take reasonable or proper care. The 
argument as addressed to us by counsel for the respondents was 
that the plaintiff upon the facts was a trespasser, and no duty was 
imposed upon them to take care for his protection. It was 
further strongly urged by counsel for the respondents that the 
facts of the present case were such as entitled effect being given 
to the decision of the Court of Appeal in Lowery v. Walker [1910],
1 K.B. (C.A.) 173, and no liability existed, the plaintiff being a 
trespasser; that although the House of Lords reversed the Court 
of Appeal ([1911], A.C. 10), it was only because of the fact that 
it was held that the appellant was in the field with the permission 
of the respondent, which is not the case here. I cannot agree with 
this contention, nor can I view the facts in the way they art- 
attempted to be looked at to support the argument advanced. 
Upon the facts, in my opinion, the plaintiff was not a trespasser, 
and if it can be said that the place of accident was not a highway 
established by the province or by the municipality upon which
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thv plaintiff was proceeding—and I will concede that it was not 
proved to be such, yet the land was not that of the respondents— 
and upon the facts the respondents were merely in temporary 
occupation thereof—and the evidence is clear enough that to the 
knowledge of the owners of the land—Trites & Co.—and to the 
knowledge of the respondents—the public used the trail and passed 
ou r the land at the point where the accident occurred—that it 
was an habitual user, and no steps were taken to prevent this 
user, and permission can well be inferred. Further, when the 
conditions existent in so many parts of this province are con
sidered, and in particular in the neighbourhood and point in 
question, the land being heavily timbered, it may bo said that 
trails passing along where lumbering operations have taken place 
are the only rights of way available in passing to and from the 
sea shore, and judicial notice may be taken of this, and it is the 
custom and practice for the public to go to and fro as the plaintiff 
did. Now the question arises, did the respondents owe to the 
public any duty to take care for their protection from the risk of 
being injured during the course of the operation in hauling over a 
distance of three miles some six miles of wire cable? In my 
opinion the respondents were in law under an obligation to take 
care, and it is patent that the hauling down of the wire cable in 
the manner in which it was done was the grossest kind of negli
gence, and done with the knowledge of the attendant danger, yet 
apparently recklessly pursued.

In my opinion the evidence establishes the absence of the 
exercise of due and proper care and no proper precaution to persons 
crossing over the ground throughout a distance of three miles. 
Apparently no precautions were taken beyond at some points 
where roads crossed, but not at the point where the accident took 
place or upon the trail the plaintiff was proceeding over. The 
duty that rested upon the respondents was to at least have adopted 
some method of hauling down the cable which would have pre
vented its flying up as it did, and which they knew it would, 
because with this peril always present there was no time at which 
the public were safe. It meant that during the whole time of the 
operation in hauling down the cable the public could not with 
safety be in the neighbourhood of the cable, or go to and fro in 
accordance with previous custom and, no doubt, necessity ; and 
there is no evidence whatever that any notice was given of this
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class of danger. The public were entitled to assume, even with 
the notice given, that there would lie the exercsie of reasonable and 
proper care, and not constitute the wire cable into even a greater 
danger than a boa constrictor would be. I would refer to what 
Vaughan Williams, L.J., in Lourry v. Walkn, supra, said at p. 
186:—

1 do not say that they take upon themselves the risk ol finding a tiger 
in the field, but they take upon themselves, in my opinion, the risk of any 
danger there may be in the field if used in the way sueh a field is ordinarily

It cannot he that the respondents are to be admitted to say that 
they were entitled to haul down the cable in a manner wholly 
careless of life. Apart from the fact that it was known that the 
public were passing and repassing, the danger to animal life was 
extreme, and that injury should ensue and not be compensated 
for, under the circumstances, in my opinion would be the denial 
of natural justice. In Latham v. Johnson <fc Nephew him. (1913), 
82 L.J.K.B. 258, Hamilton, L.J., (now Lord Sumner), at p. 264, 
said :—

The rule as to trespassers is most recently indicated in Lowery v. 
Walker (80 L.J.K.B. 138 [ 1011] A.C. 10), per Lord Halsbury, and is stated 
and discussed in Grand Trunk Railway of Canada v. Harnett (80 L.J.l'C. 
117, 121). The owner of the property is under a duty not to injure the 
trespassers wilfully, “not to do" a wilful act of reckless disregard of ordi
nary humanity towards him, but otherwise a man “trespasses at his own

In the present case the facts demonstrate such recklessness that 
it must be held to be actionable negligence and liability must 
follow, and I am of the opinion that, even if it can be said upon 
the evidence that the plaintiff was a trespasser, yet there is liability 
upon the respondents upon the particular facts.

In Cooke v. Midland Great Western Railway of Ireland (1909), 
78 L.J.P.C. 76, the Lord Chancellor (Lord Lorebum), at p. 83, 
was moved to say:—

I am content to act upon the opinion of my noble friend, Lord Mac- 
naghten, having regard to the peculiar circumstances—namely, that this 
place, on which the defendants had a machine dangerous unless protected, 
was to the defendants’ knowledge an habitual resort of children, as well 
as attractive to the youthful mind, and that the defendants took no steps 
either to prevent the children’s presence or to prevent their playing on the 
machine or to lock the machine so as to avoid accidents, though such lock
ing was usual. I must add that I think this case is near the line. The 
evidence is very weak, though I cannot say there was none. It is the com
bination of circumstances to which 1 have referred which alone enables me 
to acquiesce in the judgment proposed by Lord Macnaghten.
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It may be said, in the language of the Lord Chancellor, that, the 
present case “is near the line,” yet the “peculiar circumstances” 
arc most striking, and exhibit such want of care and recklessness, 
that it would seem to be incontrovertible that in law there is here 
proved that which constitutes actionable negligence. It is true 
that Lord Atkinson, in Cooke v. Midland G.W. h’y. of Ireland, 
supra, had particularly children in mind in the language he used 
at p. 81, but I consider that it is a general exposition of the law 
which is apposite here. He said:—

The origin of the legal right to be in the particular place in which the 
boy or child comes in contact with the vehicle or machine, or the mode 
in which that legal right has been acquired, is, in my view, irrelevant. 
It may be only the restricted right of a bare licensee or it may be the more 
extended right of a person invited. The principle that the owner of land 
upon which a licensee enters on his own business or for his own amusement 
is only responsible for injuries caused to the latter by hidden dangers, 
of which the former knew, but of which the licensee was ignorant, and 
which the latter could not by reasonable care and observation have de
tected, must, in any given case, be applied with a reasonable regard to the 
physical powers and mental faculties which the owner, at the time he gave 
the license, knew, or ought to have known, the licensee possessed.

Now, upon the facts of the present case, it might well be said 
that the appellant could not say that he was unaware that the 
cable was being removed from off the land; but can it be reason
ably said that he was or should have been aware of the fact that 
it was being removed in such a way that at no time and at no place 
throughout the whole distance of three miles would it be safe to 
pass over the cable? It cannot reasonably be said that the 
appellant must be imputed to have had any such knowledge; 
rather, that he was ignorant of any such danger, and was entitled 
to rely upon it that the cable would be withdrawn in a manner 
which would give reasonable safety and proper protection to the 
public; and the fact was that the respondents, upon their part, 
knew of the danger, and quite expected the cable to fly up—a men
ace and danger terrible in its possible results; and the respondents 
owed to the plaintiff a duty to take reasonable precautions against 
accident and the flying up of the cable, a duty plainly left undis
charged, and knowingly left undischarged; and the omission to 
discharge that duty was the causa causons of the accident. 
There can be no question, upon the evidence, that the respond
ents ought reasonably to have anticipate*! such an occurrence 
as that which did happen.

The Lord Chancellor of Ireland (the Right Honourable
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Redmond J. Barry), in Coffee v. McEvoy [1012], 2 Ir. 290, at 302, 
said:—

I am fully aware that the law cannot be regarded as settled in u full 
sense on the question of the owner’s liability for injuries received by mere 
trespassers upon his property. The subject was expressly reserved by the 
learned Lords who made the decision in Lowery v. Walker (1911], A C 10. 
Lord Atkinson, in his judgment in Cooke’» Case [1009], A.C. 229, on p. 2Ml), 
also reserved the question in relation to trespassers, in particular circum
stances stated by him in the passage to which I refer. In the case of The 
Grand Trunk Ry. of Canada v. Barnett [1911], A.C. 361, Lord Robson, de
livering the judgment of the Privy Council, on p. 369. dealing with the plain
tiff on the footing that he was a trespasser, discussed the question of what 
his rights were in the circumstances against the appellant company. In 
the course of the passage in his judgment, he says:—“The railway com
pany was undoubtedly under a duty to the plaintiff not wilfully to injure 
him; they were not entitled unnecessarily and knowingly to increase the 
normal risk by placing unexpected dangers in his way.” . . .
Also he added, on p. 370:—

Again, if he be a trespasser, a question may arise as to whether or not 
the injury was due to some wilful act of the owner of the land involving 
something worse than the absence of reasonable care. After mentioning 
Lowery v. Walker [1911], A.C. 10, he said: “In cases of that character 
there is a wilful, reckless disregard of ordinary humanity rather than mere 
absence of reasonable care.”

In my opinion the evidence in the present case demonstrates 
in the language of Lord Robson, “a wilful, reckless disregard of 
ordinary humanity rather than mere absence of reasonable care,” 
and, whether the plaintiff be licensee or trespasser, in my opinion 
the appellant has established actionable negligence against the 
respondents.

I would, therefore, allow the appeal, and enter judgment for 
the plaintiff for $2,500, the amount the learned trial Judge would 
have allowed if of the opinion that liability rested upon the de
fendants, or, if thought necessary, the action may again be re
mitted to the learned trial Judge for the assessment of damages.

Appeal dismissed.
VIOLA v. MACKENZIE, MANN & CO.

Quebec Court of King’s Bench, Appeal Side, Sir Horace Archambenul!, ('.J.
Trenholme, Lavergne, Cross and Carroll, JJ. January 21, 1915.

1. Aliens (§ III—19)—Alien enemy—Civil rights—Enjoyment of—Inter
national rights.

An alien, resident of Quebec, although born in a country at war 
with the British Empire, is not necessarily an enemy.

[See Annotation on Aliens, 23 D.L.R., p. 375.]
2. Aliens (§ III—15)—Resident in Canada—Rights and privii.eues-

Royal Proclamation.
Aliens residing in Canada, but who are subjects of countries at war 

with the British Empire, are granted, by the Royal Proclamations
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September 12 and 29, 1914 > the protection of our law#, and, unless they
are guilty of hostile acts, are to be l-ft in the enjoyment of their rights
and privileges, and the person alleging an act of hostility must prove it.

Appeal from judgment of Bruneau,.),
The action was brought under the law respecting accidents 

to workmen. The appellant alleges that on January 29, 1914, 
when he was in the employ of the respondent, he was seriously 
injured, having had his thigh bone broken; that in consequence 
of this accident he was rendered incapable of working for 6 
months; that he will permanently suffer front a diminution of 
capacity of at least 15%, and that his income was equivalent 
to $702 per year.

The respondents filed an exception to the form, alleging, in 
substance, that the plaintiff is an alien subject of Austria-Hun
gary, which is now at war with our country; that lie is an enemy 
and has no right to enforce his rights in our Courts.

The Superior Court maintained the exception to the form 
considering that a foreign enemy cannot maintain any action in 
our Courts, even in the case where the right arose before the 
commencement of hostilities, though such right is not destroyed 
but only suspended during the war. In consequence, the Court 
suspended the proceedings in the cause for so long as the war 
shall last, relying upon Henriques’ Law of Nations and Naturaliza
tion, p. 7f>.

The Court of Appeal has reversed this judgment.
Goldstein, Beullac <(• Engel, for appellant.
Cook & Magee, for respondent.
Lavergne, J.:—As to the facts, they are established by the 

two sworn depositions of the appellant in support of his pro
ceedings and his admission that he was bom in Austria and has 
not been naturalized. The designation of the appellant in the 
writ of summons is “Angelo Viola, of the City of Montreal, work
man."

The first question which is presented in this case is whether 
or not the appellant is a foreign enemy. If this is resolved in 
the negative, there is no reason for going further, as it decides 
the whole case. [The learned Judge here cited arts. 25 and 985
C.C.]

Art. 980 enumerates the persons who are incapable of enter
ing into a contract. But this enumeration does not comprise
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aliens or foreigners. The general rule, then, is that aliens and 
foreigners have the right to contract.

Under international law the rights of foreign enemies are sub
ject to different restrictions. If the foreign enemy is sued, he 
has a right to defend himself. If he wishes himself to sue, his 
rights are nearly nil, but this only applies to the alien enemies.

The respondents have cited several authorities and referred 
to the jurisprudence which relate only to the alien enemy. It 
is wrong to apply this rule to all aliens. Even in time of war 
the alien who resides in this country is not necessarily an enemy 
merely because he was born in a country that is at war with us. 
The appellant resided in our country a long time before the 
declaration of war, and his right of action arose in January, 
1914. Why is it said that he is an alien enemy simply because 
he was lxim in Austria? It is, in my opinion, an insufficient 
ground, and the respondents must invoke something else in 
support of their claim.

All the authorities and the jurisprudence are nearly unani
mous in the opinion that the alien should be considered a foreign 
or alien friend, unless other reasons are given for the contrary 
than the place of his birth. It is known that all foreigners, 
especially among the class of workmen, have been invited and 
brought here by ourselves, by our laws, by our statutes; that 
we have even spent considerable sums to induce them to estab
lish themselves here. That is a matter of public history, notorious 
and found in our statutes. It is not necessary to demonstrate 
it further. It is repugnant for us to believe that in this country, 
under the rule of our laws and of those of the British Empire, 
that a stranger should Ik* refused the right to demand payment 
of a just debt.

The Royal Proclamation published in the Official Gazette on 
September 12, 1914, defines the word “enemy” as follows—the 
expression (enemy) is defined as meaning
any person or body of persons, of whatever nationality, residing or carrying 
on business in the enemy country, but does not include persons of enemy 
nationality who are neither resident nor carrying on business in the encra' 
country.

It is not sufficient, then, to say that one was born in Austria 
to constitute an enemy. The proclamation of August 15, 1911 
published the 29th of the same month, reads as follows:—



24 D.L.R.] Dominion Law Reports. 211

That all persons in Canada of German or Austro-Hungarian nationality, 
ao long as they quietly pursue their ordinary avocations, be allowed to 
continue to enjoy the protection of the law, and be accorded tin respect 
and consideration due to peaceful and law-abiding citizens; and that they 
he not arrested, detained or interfered with unless there is a reasonable 
ground to believe that they are engaged in espionage or engaging or attempt
ing to give information to the enemy or unless they otherwise contravene 
any law. Order in Council or proclamation.

It does not appear to me that this proclamation governs the 
question in litigation unless arts of hostility are alleged and 
proved against the appellant. He cannot be considered it foreign 
enemy and he has a right to enjoy here the same protection by 
the law that he had before the war.

The respondents apparently claim that it is the appellant 
who must allege and prove that he is not a spy and has not com
mitted acts of hostility, etc.

The exception should be invoked by the one who relies upon 
it, I believe that it would lessen the dignity of the law to main
tain such a claim. What the respondents are urging to-day, 
they do by virtue of the judgment rendered in Ontario which 
they cite.

As I have said, the facts are those alleged by the appellant 
and supported by his affidavit to the two different defences and 
nowhere contradicted. The appellant has been crippled and has 
had his leg broken while in the employ of the respondents. He 
is now entirely incapable of working, is poor, and has a large 
family to maintain. He invokes the justice of the country in 
which he has chosen to reside upon its invitation. These are not 
acts of hostility. Upon this point I refer also to the authorities 
cited by the appellant, which appear to me “ad rem."

For these reasons I believe that the judgment of the Superior 
Court should be reversed, and that it should proceed with the 
demand of the appellant according to the ordinary course of law.

Carroll, J.:—The reason which leads me to reverse the judg
ment is that the appellant, according to the principles of inter
national law and the declaration of the sovereign authority, is 
not an alien enemy in the legal sense of that expression.

His action is based upon a contract between him and his em
ployers. He gives his work to the employers, who give him its 
equivalent, namely, wages. Moreover, if he is injured in the 
course of his work, his employers are under a legal obligation
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to indemnify him. This action was an action ex contractu. The 
appellant resided at Montreal when hostilities commenced.

By the proclamation published in the Official Gazette on 
September 12, 1914, there is defined what the sovereign authority 

Mxxn'&’Vo means by the word “enemy” (the text is cited above). And by 
the proclamation of August 15, 1914, it was declared that all

Carroll, I,
subjects of German or Austro-Hungarian nationality would have 
the protection of the laws so long as they peaceably pursued 
their occupation.

I adopt the opinion of Kent, C.J., when he declared, in the 
case of Clark v. Morey, 10 Johnston’s Report 68, that, to suc
ceed, the defendant must allege and prove, not only that the 
plaintiff was a foreigner, but that he was giving assistance to the 
enemy. In this judgment it is said that the result would le 
otherwise if the foreigner resided in the enemy country. The 
reason of this rule is founded upon this, that our Courts, in time 
of war, cannot enforce the execution of contracts, the effect of 
which would lie to aid the enemy.

Thus an enemy residing in an enemy country sues here fur 
a debt. If the judgment condemns the British citizen to pay 
it, there is a presumption that this sum will aid the enemy. But 
this presumption does not exist in the case of a foreigner dwelling 
in our country; there would then be a presumption that the 
sum recovered would aid our own country.

The respondents attach great importance to the decision of 
the House of Lords in Janson v. Driefontein Consolidated Mines 
Ltd. [1902] A.C. 484, where Lord Davey declares that the action 
of the alien enemy is suspended during the war. This dictum 
applies to the case which was submitted. The plaintiff was a 
company incorporated under the laws of the Transvaal, a country 
then at war with Great Britain; it was subject to the laws of 
the Transvaal and its head office was in that state. The dictum 
properly applies to this particular case.

The judgment of Bailhache, J., deals with a defendant com
pany whose main office was in an enemy country. The Court 
declares that this company could not cause the action to he 
suspended, because that would be to injure the rights of the 
plaintiff, a British subject. The Judge says that an alien enemy 
cannot sue during a state of war, and he cites the opinion of 
Lord Davey and of Lord Lindley in the case above-mentioned.

QUE.

k. n
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But we have seen that these obiter dicta relate to an alien residing 
in the enemy country (citation).

The restriction of the right to sue according to the majority 
of writers who have dealt with the matter does not result from the 
capacity of the foreigner, hut from the fact that the enemy country 
will profit by executing a judgment in his favour. There exists, 
on the contrary, a presumption, as I have said, that the execution 
of contracts between an alien residing here and a British subject 
will be to the advantage of our country.

There is no text of the law' which governs these matters. The 
principles enunciated are the result of the evolution of opinion 
among the most civilized people, and I do not believe that in 
time of war these questions can be decided according to the 
principles of our code.

It would be an improper state of affairs if peaceable foreigners, 
enjoying the protection of our laws and contributing on their 
part to the progress of our country, would not have the right 
to recover what w’as due to them, pending a period, let us say, 
of two years, for the reason merely that they were subjects of 
a state at war writh us. If they injure us, if they wish to aid the 
enemy state, financially or otherwise, our laws offer all needed 
protection against them. If they do not injure us, they should 
have the benefit of our law, the same as others.

Sir Horace Archambeault, C.J.:—I consider the question 
as not appertaining to international law, but dependent on our 
national law. That is what was decided in the case of Donegani 
v. Donegani, 3 Knapp 63, by the Privy Council in 1882.

Considering that the appellant is not an alien enemy according 
to our law; considering that, after the publication of the Royal 
Proclamation in the Official Gazette of Canada on September 
12. 1914, and after the publication of the Royal Proclamation 
in the Official Gazette of Canada, August 29, 1914, the appellant 
still enjoys the rights that he possessed before the existence of 
the state of war between the United Kingdom of Great Britain 
and Ireland and the monarchy of Austria-Hungary ; considering 
that the appellant has a right to acquire and to convey by title, 
gratuitous or onerous, any movable and immovable property 
within the province, just as British subjects have; considering 
that the appellant has the right to enter into contracts and to 
proceed in the Courts of justice to enforce his rights; consider
ing that there is error in the judgment rendered by the Superior

QUE.

K. B.

Mackenzie 
Mann & Co

Oarroll, J.

Archambeault,
C.J.



214 Dominion Law Reports. 124 D.LR

N. B CRAWFORD ▼. CLOWES.
o New Brunswick Supreme Court, McLeod, C.J., (trimmer and White, JJ

February 19, 1915.
1. Trespass (§ I A—-10)—Lessee in possession—Trespass—No permanent

INJURY TO REVERSION—Rlfi HT OF REVERSIONER TO BRING ACTION
A lessee in possession is the proper person to maintain an action for 

trespass and the landlord has no right to maintain such action when 
the injury is of a temporary character, and there is no permanent 
injury to the property.

Statement Action for trespass.
P. J. Hughes, for appellant.
C. D. Richards, for respondent.

McLeod, c.j. McLeod,C.J. :—This is an action of trespass, in which the plain
tiff sought to recover damages from the defendant, claiming that 
he had trespassed on land owned by the plaintiff by cutting trees 
and lumber from it, and also that he tore down fences on it. The 
action was tried at Sunbury County, before Mr. Justice Crocket 
and a jury, in October last past, when, on answer to questions 
submitted to the jury, a verdict was entered for the plaintiff.

Shortly stated, the facts are as follows: The plaintiff is the 
owner of a lot of land in the parish of Burton, in the County of 
Sunbury, situate on what is known as the Saint John road, the old 
road leading from Oromocto to Saint John, and it adjoins a lot of 
land owned by the rector, churchwardens and vestry of St. John’s 
Church, in the parish of Burton, which was granted them for the 
purpose of a glebe. I will hereafter allude to it as the glebe. The 
glebe lot appears by the evidence to be practically a lumber lot, 
and the defendant purchased from the rector, churchwardens and 
vestry of St. John’s Church all the lumber that was on it, and, by 
an oral contract with one Charles W. Cochrane, Cochrane agreed 
to cut the lumber and haul it to the brows for $5.50 a thousand. 
The plaintiff’s lot of land at the time this contract was made, and 
at the time the alleged trespasses w'ere committed, was under lease 
to the said Charles W. Cochrane. The plaintiff, in his statement 
of claim, described his lot by metes and bounds, and alleged that 
the defendant, in the months of January and February, 1914, 
broke and entered the said lands, and cut down trees, logs, and 
sleepers of the plaintiff, at that time standing and being, and cut 
roads over and across the said land, and removed the trees, etc. 
He further claimed that, in the said months of January and 
February, the defendant broke and entered the lands of the plain
tiff described in his statement of claim, and removed, tore up,
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crushed down and prostrated certain fences of the plaintiff thereon B
being. The defendant denied committing any of the trespasses. S. C.
There was a dispute as to what was the dividing line between the ( BAWKOKD
glebe and the plaintiff’s lot. The jury, however, found against v.
the plaintiff’s contention where the line was, and found that the C|X)WE8‘
lumlier that was cut was all on the glebe, and none of it on the M.Leod, c.j.
plaintiff’s lot, and the plaintiff therefore failed in that branch of
his claim. Cochrane, however, in hauling the logs, had hauled
them across the plaintiff’s lot, which at that time was under lease,
as I have said, to himself. In doing that he let down the fences;
one, being a wire fence, he simply removed the panel. The others
were ordinary pole fences, and he let them down and hauled the
logs to the brow. (At the time this was done there was snow on
the ground), and the jury found on that branch of the case in
favour of the plaintiff. The questions submitted to them on that
branch were as follows: “Did the defendant’s servants remove,
tear up or throw down any of the plaintiff’s fences within the
limits of the lot described in the plaintiff’s deed?” In answer to
that they say, “Yes.” Another question was: “Was Charles
Cochrane, in hauling the logs over the plaintiff’s land, acting as
an independent contractor under the defendant?” In answer
to that they say, “No.” The damage to the plaintiff’s fences
was assessed at $5, and a verdict was entered for the plaintiff for
that amount. The defendant now moves to have the verdict set
aside, and a verdict entered for the defendant. Among other
objections, it is claimed that there was misdirection by the learned
Judge. The learned Judge, in charging the jury with reference
to the damage to the fences, said as follows :—

And so far as the defendant in the action is concerned, my direction 
will he that the defendant will be liable if any damage were done to any of 
these fences within the plaintiff’s clearing by Mr. Cochrane, employed in 
getting out these logs, or in hauling these logs over that property for the 
defendant. The defendant, would, I think, under the evidence as it has been 
given here, be liable for any damage committed to the fences by Mr. Cochrane 
hauling the logs over the clearance while engaged in a lumber operation 
which he was conducting for the defendant, having regard to the defendant’s 
evidence that he visited the ground several times while the cutting was 
being done, and that he visited the ground also while the hauling was being 
done, and knew the hauling was being done in the way that it was.

In my opinion that is a misdirection. The plaintiff could not 
recover any damages whilst the land was under lease to Cochrane, 
save such damages as were done to the reversion. There is in this
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N. B case nu damage to the reversion, and no injury to the land. Tin-
8.C. fences had been taken down, but they could easily have been

Cbawkokh put up.
in 27 Hals’. Laws of England, p. 855, it is said as follows :
If land is in the possession of a tenant, the tenant is the proper plaintiff

to sue for trespass committed in respect of the land, but where the trespass 
is not merely of a temporary nature, but is injurious to the reversion, tie 
reversioner, although he cannot sue in trespass, may sue for the injury 
done to his interest.
See Cooper v. Crabtree (1882), 20 Ch. Div. 589; and numerous 
other cases may be cited.

It was claimed, on argument, that this point was not raised 
in the Court below. I do not know what arguments were used 
before the learned Judge, because the arguments are not in the 
return, but this direction of the learned Judge is distinctly wrong, 
and therefore the verdict cannot stand. I also think, under tla- 
evidence, notwithstanding the finding of the jury, that the de
fendant was in no way liable for Cochrane’s act in hauling the logs 
across the land, he being an independent contractor. There is 
no dispute about the contract. It was simply a contract whereby 
the defendant agreed to pay Cochrane $5.50 per thousand to cut 
the lumber on the glebe lot, and place it on the brows. The de
fendant had no control over him as to the hauling or as to the cut
ting. Cochrane hired his own men, and carried on the work 
himself. Therefore, on that ground also. I think the defendant is 
not liable.

The motion must be allowed, and the verdict entered for the 
defendant, with costs.

(Irimmn 1. Grimmer, J.:—This is an action for trespass, which was tried 
before Mr. Justice Crocket and a jury, in the County of Sunbury.

The plaintiff alleges he is the owner of certain lands in County 
of Sunbury which appear to begin at the Sullivan road, so called, 
and run up along the St. John road to a tamarack tree, and thence 
square across said lot to lands at present owned by the “Church,” 
and thence along the “Church” line to said Sullivan road, and 
thence along said road to the place of beginning; that the de
fendant entered upon the lands and cut down trees and logs, cut 
roadways over the lot, and hauled away the lumber; also that lie 
cut down certain shade trees about a spring, thereby spoiling it. 
and that he also removed, tori' up, etc., certain fences on tin- said
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lot All of which so-called acts of trespass the defendant sped- N,B- 
fically denies. s. C.

Vpon a question submitted to them, the jury found the de- ( 
fendant’» servants did not cut any trees, logs, sleepers or lumber v. 
within the limits of the lot described in the statement of claim, ' l,mu s
and that it was in fact upon lands known as the “Church” land, ,irimmvr 1
the right to cut which had been purchased by the defendant from 
thr corporation of St. John's Church, the owners of the land, and 
the action for the improper cutting of logs and lumber thus fails.

The only question in the case is in respect to the alleged im
proper removal or tearing up of certain portions of fences on 
plaintiff’s land over which the logs were hauled, involved in the 
following question submitted by the learned Judge to the jury:
Did the defendant’s servants remove, tear up or throw down any 
of the plaintiff’s fences within the limits of the lot described in the 
plaintiff’s deed? To which the jury answered. “Yes,” and 
assessed the damages for such at $.r>.

Upon this a verdict was entered for the plaintiff, which the 
defendant now seeks to set aside and have a verdict entered for 
him. or failing that, for a now trial.

The facts as they appear from the evidence are that the de
fendant obtained from the church corporation named the right 
to cut lumber on land owned by them immediately adjacent to 
land of the plaintiff, and entered into a contract with one Cochrane 
to cut, haul and brow the lumber. At this time Cochrane was a 
tenant of the plaintiff of the land described in the statement of 
claim, and, in carrying out his contract with the defendant, hauled 
the logs across the land he had so under lease from the plaintiff.
In doing this he opened the fence between plaintiff’s land and the 
Church land, apparently doing little or no damage thereto, and 
hauled the logs and lumber upon the snow, thus doing no damage 
to the land traversed over.

1 am unable to see how this action on the part of Cochrane, 
bring an ordinary tenant of the land in possession, bound by no 
>pecial restrictions, could impose any liability upon the defendant, 
particularly when no permanent injury was done to the reversion.

In my opinion the learned Judge was in error in directing the 
jury
iIimi ri i far as the defendant is concerned, he would he liable if any damage 
wiiH done in any of the fences within the plaintiff's clearing by Cochrane
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N. B. while employed in getting out the logs, or in hauling them over the property 
for the defendant,

_ and this charge may have been, and doubtless was, largely re-
( bawfobi) sponsible for the answer the jury gave to question 3 as submitted 
Clowes. to them, wherein they found that Cochrane was not an inde- 

Urt^. 1. pendent contractor.
As lessee, Cochrane had the right to use the land for his own 

purposes, so long as he did not commit waste thereon or thereto, 
and from the evidence he does not appear to have acted under 
any instructions from the defendant in hauling the logs across 
the lot. He was required by his contract to haul the logs to the 
brow, and apparently provided his own way to reach there, and 
it may .readily be inferred he was influenced in entering into the 
contract by the very fact he was in possession of an easy way to 
haul the logs out. The opening of the fence by him under these 
circumstances would not be an improper act, in that the fence was 
only temporarily opened, and could readily be restored, and so 
would not give the plaintiff any claim or right of action against 
the man for whom he was hauling the logs, the defendant in this 
action.

The rights of a reversioner are clearly defined and established in 
the authorities, and all agree that a reversioner cannot sue for 
anything as an injury to his reversion unless it permanently injures 
his estate or operates as a denial of his right, even though he may 
have suffered injury thereby: Clark’s Landlord and Tenant, p. 
810; Mumford v. Oxford, etc., R. Co. (1856), 1 H. & N. 34; Dobson 
v. Blackmore, 9 Q.B.D. 991.

In Addison on Torts, 6th ed., p. 430, it is stated that 
when land has been devised to a lessee who has entered thereon, and is 
clothed with the possessory interest, the lessee, and not the landlord, is 
the proper party to sue for trespass upon the property, ubleee the wrongful 
act complained of imports a damage to the reversionary estate; also, that the 
reversioner cannot maintain an action against a stranger for entering upon 
his land in the occupation of the lessee, and with carts and horses trumping 
down the soil and grass, though the entry is made in the exercise of an 
alleged right of way, as the act is not attended with any permanent injury 
to the reversioner.

A test might have been made in this case by an application 
on the part of the plaintiff for an injunction to prevent the lessee 
from hauling the logs across the leased land,* which I have no 
doubt would have been promptly refused, as when the injury 
complained of is of a temporary nature, not likely to last long nor
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to deteriorate the marketable value of the property, the re
versioner has no claim to the interference of the Court.

In my opinion there is no evidence to support the finding of the 
jury that Cochrane was not an independent contractor, and that 
the learned Judge on the trial was in error in directing the jury 
as hereinbefore stated, and that a verdict should be entered for 
the defendant, with costs.

White, J.:—I agree that the verdict for the plaintiff should 
be set aside and a verdict entered for the defendant.

Judgment for defendant.

DAMPHOUSSE v. VALIQUETTE.
Quebec Court of King's Bench, Sir Horace Archambeault, C.J., Trenholme, 

Lavergne, Cross and Carroll, JJ. January 28, 1915.
1. Damages (§111 A—42a)—Building contract—Contract to complete

WITHIN CERTAIN TIME—EXTRAS—DELAY—DAMAGES.
A contractor who undertakes to complete a building within a certain 

time and in default to pay a liquidated amount as damages for each 
day’s delay, will be held liable under the penal clause for this amount, 
even although the owner has suffered no prejudice on account of the 
delay, and has given supplementary contracts, which have caused the 
work to be delayed as the contractor, although free to accept such 
supplementary contracts, was not bound to do so.

1McDonald v. Hutchins, Q.R. 12 K.B. 499, followed.)

Appeal from judgment of Archer, J.
The appellant undertook to construct a house for the re

spondent for the sum of $16,670, and sued the latter claiming the 
sum of $679.91, balance due on the execution of the contract. 
The respondent, by a cross-demand, claimed $990 under a penal 
clause in the contract obliging the latter to finish the work before 
February 1, 1913, or, on default, to pay $10 a day for the delay.

The Superior Court (Mr. Justice Archer), on June 29, 1914, 
maintained the main action for the sum of $1,438.39 and the 
cross-demand for $780, leaving in favour of the appellant a 
balance of $658.39, that the defendant was eondemed to pay.

The appellant took an appeal from the judgment on the 
cross-demand, alleging, principally, that, if there was delay, it 
should be imputed to the respondent.

Monty & Duranleau, for appellant.
Desaulniers & Vallee, for respondent.
Carroll, J.:—The contract contains the following clause:— 
Work will begin on or before August 12, 1912, and will be finished on 

or before January 10, 1913, for the façade and the interior. The re
mainder will be finished on February 1, next, failing which, the contractor 
shall pay to the owner $10 for each day’s delay. There will not be allowed

N. B.

8.C.

Craw h>ki>

Grimmer, J.

QUE.

K. B.

Statement
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QUE. to tliv vontriu‘t<ir anything for extra work or any increase of prim m !... 
------ there is a writing, signed by tin* owner, to that effect.

Tlie works were only terminated about the middle of May. 
D.xmimkmnsk |)tlt the owner took possession of an apartment in the last
v,uu)imi . days of April. The judgment declares that there were 99 days' 

('•iron"j delay in the delivery over of the building, but that there should 
be deducted therefrom 21 days, as the owner had himself con
tributed in that proportion to the delay. The contractors have, 
therefore, been condemned to pay $780, representing 78 days of 
delay at $10 per day. The judgment declares, also, that I In- 
contractors had suffered delay from August 15 to 27, from being 
unable to procure the permission of the city of Montreal, and 
that they also suffered delay because the owner had caused the 
work to be suspended in order to make arrangements with one 
Laçasse, and had given them on December 5, 1912, a supple
mentary contract for $100, and also had caused them to do 
extra work after the date when the building should have been 
finished. These extra works were ordered March 29, April 18. 
and May 17, and represented altogether the sum of $411.

The judgment declares that the fact that the owner had given 
a contract for extras on December 5 did not discharge the con
tractors from the obligation to deliver over the building on the 
date specified in the original contract. And this judgment is 
based upon the case of McDonald v. Hutchins, Q.K. 12 K.B. 
499, where Judge Hall laid down the principle that contractors 
are free to accept supplementary contracts, but are not bound 
to do so, and that the extra works do not discharge them from 
performance of the conditions in the original contract.

Then* was in the present case an additional reason for applying 
this principle; that is, that on September 24, 1912, more limn 
3 months before the date on which the building should have* been 
handed over, the architect put the contractors en demeure in order 
to have the* work proceed more speedily. The contractors, 
being thus put on their guard, should not have accepted tin- 
extra work without obliging the owner to abandon the penal 
clause which made them liable to liquidated damages.

As to the delay in obtaining the permission of the city of 
Montreal, the contractors have not proved Jorce majeure which 
prevented them from obtaining it. They tell us that when they 
solicited this permission, and the witness Vincent, an employee
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of the city, declares that they had too much work in their office 
to send any one to make the measurements, hut it is not proved 
that the contractors were absolutely unable to procure the license 
before August 27.

As to the subsequent work, it should not be forgotten that 
on January 20 and also on the 27th the owner gave to the con
tractor another mise en demeure to have the works finished. 
Then it was after these dates that the contractors agreed to do 
the extra work. They had only to refuse it, for they knew very 
well that the owner would not abandon the penal clause in the 
contract. These contracts, like all others, should be interpreted 
according to the intention of the contracting parties. The par
ties, instead of waiting until the works were finished to have 
the amount of damages settled by experts, determined them in 
advance by a penal clause, and this stipulation should have 
effect, even though the owner has suffered no prejudice.

Then what was the intention of the parties here? It was 
that the contractor should have a delay from August 12, 1012, 
to January 10, 1013, to finish the façade and all the interior of 
the house, and up to February 1 to finish the rest. Now the 
works were only completed about the middle of May, 1013, and 
the architect imputes to the owner but 30 days of this delay.

As the Court of first instance did not allow the 0 days of delay 
occasioned by the sub-contract of December 5, 1012, there are 
only 21 days of delay which should .be imputed to the owner. 
In these circumstances, in view of the protests, w'hich clearly 
indicate the intention of the owner not to abandon the penal 
clause, it cannot be said that there was any abandonment in 
ordering the contractor to do work which was not specified in 
the original contract and which they were free to do or not. For 
this last reason the judgment is affirmed.

Cross, J. (after stating the facts) :—The additional works are 
a very small percentage of the whole contract. The appellant 
failed to prove that the difficulties about the city permit and the 
end wall, though they were of a nature to cause loss of a few 
days’ time, prevented the work from being completed on or 
before the indicated dates, and, therefore, failed to make proof 
of any cause which prevented the charge of $10 per day from 
accruing against her from and after January 10 or February 1, 
1913.

QUE.

K. B.
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Vai.iqvkttk.

Carroll, J.
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The onus lies on the contractor to prove that the delay was in fact 
caused by some act or omission of the employer: Hals. vol. 3, par. 501).

It is a mistake to look upon the $10 per day as a penalty. The 
Superior Court was right in holding the sum to represent damages 
computed in advance.

Trenholme, J., dissented. Appeal dismissed.

ANGLO-AMERICAN TRUST CO. v. LONGWORTH.
Saskatchewan Supreme Court, Elwood, J. July 10, 11)15.

1. Vendor and purchaser (§11—33)—Vendor's lien—Enforcement of 
—Deficiency judgment—Prayers for.

Where in an action for specific performance of an agreement for 
the sale of land there is no express prayer for a declaration of a lien, 
the prayer for an order of sale in effect entitles the vendor to a decree 
for a lien and sale thereunder, and to a judgment for any deficiency 
under the sale.

Statement Appeal from order of Local Master in action for the enforce
ment of an agreement for sale of land. 

Tindall, for plaintiff.
No one contra.
Elwood, J. :—This action is brought by the plaintiff to re

cover from the defendant under an agreement of sale of certain 
lands.

The plaintiff alleges that default has been made in the pay
ment of the purchase price ; that it is the registered owner of the 
land ; has always been and is now ready and willing and able 
to convey the same free of encumbrances to the defendant in 
accordance with the terms of the agreement of sale sued on. It 
claims: (a) Payment of amount alleged to be due, with interest 
to payment or judgment, and the costs of the action, (b) In 
default of payment that the land be put up for sale, and the pro
ceeds of the sale be applied in payment of the costs of sale and 
of the action and of the plaintiff’s claim, (c) That in the event 
of no offer being received to purchase the lands sufficient to pay 
off the claim and costs, the agreement be foreclosed and that, 
in the event of foreclosure, plaintiff have possession of the lands, 
(e) The costs of the action, (fit) Such further and other relief 
as the nature of the case may require.

The defendant delivered a defence admitting the allegations 
of the statement of claim, stating that he is unable to meet the 
payments, and consenting to the land being sold and the pro-
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I

ceeds being applied in payment of the costs of the sale and of 
the action, and of the plaintiff’s claim, and further consenting 
that, in the event of no sufficient offer being received, that the 
defendant’s interest in the land be foreclosed.

Plaintiff applied to the Local Master in Chambers for judg
ment on the admissions in the pleadings, and claimed to be en
titled to an order for payment of the money, and, in default 
of payment, sale and a judgment for any deficiency on the sale. 
The Local Master refused the application, holding that plaintiff 
was not, under the pleadings, entitled to a sale and a judgment 
for the deficiency.

I am of the opinion that the prayer for relief sufficiently 
asks for a personal judgment against the defendants. See the 
forms set forth in the Appendix to Annual Practice.

The statement of claim in this action, in my opinion, prac
tically asks for specific performance of the agreement; while 
there is no express request for a declaration that the plaintiff 
is entitled to a lien on the land, yet the request for an order for 
sale of the land, in my opinion, in effect is sufficient, and en
titles the plaintiff to a decree that it is entitled to a lien and a 
sale under the lien.

The remedies of a vendor are set forth in McCaul, Ven
dors and Purchasers, p. 30 and 31, in which he says as follows :—

If on the «late fixed, the defendant makes default in payment, the fol 
lowing courses are open to the plaintiff: (a) He can issue ordinary execu
tion. (d) He can have an order for sale to realize his lien followed by a 
judgment in case of deficiency against the defendant.

Numbers “d” and “e” are appropriate to enforce the vendor's lien, and 
it would seem will only tie granted where the plaintiff has asked for enforce
ment of a lien and the decree declared the plaintiff entitled to it.

The facts in the statement of claim clearly shew, in my 
opinion, that the plaintiff is entitled to a lien on the land ; as 
I said above, the request for a sale although not expressly stated 
to be under the lien, yet, in my opinion, should be taken to be 
by virtue of the lien.

In my opinion, therefore, the appeal should be allowed, and 
there should be an order declaring to be due from the defendant 
to the plaintiff, under the agreement sued upon, the moneys 
claimed in the statement of elaim, and directing the defendant 
within 6 months from this date to pay into Court to the credit of

SASK.

8. C.

American 
Thvht Co.

I>ONO WORTH.
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SASK. this cause the money no found due; together with interest on im

8.C. sum of $2,808, at the rate of 8 per cent, per annum and costs

AMKBKAX
J'BI HT Co.

this action, and that, in default thereof there be the usual ordu 
for the sale of the land in question and proceeds of the salt 
be applied. 1. In payment of the costs of such sale and of cm

IjoxciwoBTH. firming the same. 2. On account of the money ho ordered to In
Klwood, J. paid to the plaint ill and costs and interest, and the balance if 

any, to be paid into Court to the credit of this cause.
In the event of the proceeds of the sale not being sufficient 

to pay the full amount of the plaintiff's claim and costs, tin- 
plaintiff to have judgment and execution for any such deficiency. 
The plaintiff will have its costs of the application and of this 
appeal, and will have leave to apply for further directions.

Appeal allow* d

QUE. FRIEDMAN v MAGEAU.

K. B. Quebec Court of King’s Bench, Sir Horace Archainbeault, C.J.. Trenholn ,, 
Lavergne, Cross, and Carroll, February 25, 1915.

1. Vendor and pi rchaher (§ I D—22)—Description of land—Semen >
of—Sale “en hloc"—What constitutes.

An agreement for sale describing the property aw “Now. 7o 7H". 
Mount Royal Avenue, measuring twentv-nve by one hundred fen is 
a wale en bloc, and falls under art. 1603 and not art. 1501 C.C.

2. Vendor and purchaser (§ 1 E—25)—Mistake in quantity of lam
Vendor offering to rescind—Purchaser's refusal- Action fob 
reduction in price Rights of parties.

Where the vendor of property haw made an error in the deweript mi 
in good faith and upon discovering it offers to rescind the contrai l tin- 
purchaser is not entitled to refuse this offer and ask for a reduction m 
the price.

Statement Appeal from judgment of the Court of Review.
The Superior Court (Mr. Justice Monet) maintained tin- 

net ion on May 27, 1913. The Court of Review (Archibald, 
Mercier and Reaudin, .1.1.), on June G, 1914, reversed this judg
ment . The Court of Appeal confirmed the decision of the Court 
of Review.

Jacobn, Hall, Couture A Fitch, for appellant.
./. A. Pilon, for respondent.

Carroll. J.
The judgment of the Court was delivered by
Carroll, J.: -By writing sows seing price, Mageau promised 

to sell to Friedman a property described as follows:
1 hereby well my property. Nos. 70.'t. 705 Mount Royal Aw. Fast n < -wr

ing twenty-five feet by one hundred feet for the sum of $9.000, indud nu all 
buildings erected thereon on following conditions: (The conditions f-
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This document was drawn up after Mageau had read to Fried
man the description of his property as given in his deed of sale. 
Some days afterwards Mageau recollected that, 5 or 6 years 
before, the city of Montreal had expropriated 5 feet of land to 
make a sidewalk, and he went with his attorney to Friedman 
to inform him of the error that had l)een made in respect to the 
quantity of land sold. He offered to take hack the property 
and to pay back the $100 that he had received on account. Fried
man refused to annul the contract and intimated that he would 
demand a reduction in the price. Mageau protested that he had 
sold his property en bloc and not by measurement.

Subsequently Friedman, through Mr. Walsh, a notary, in
sisted that Mageau deliver to him the contents indicated in the 
writing, namely, 25 feet by 100 feet, and presented to him a con
tract by which Mageau would have recognized the sale of the 
whole cadastral lot, containing 25 feet by 100 feet.

If Mageau had signed this contract, it appears to me that he 
would have been bound to deliver what he had sold, that is to 
say, the property designated by its cadastral number and con
taining 25 feet by 100 feet, but it should be remembered that 
Mageau had not promised to sell ihe property as described by 
its cadastral number, but the property bearing the civic numbers 
763, 765.

Now, Friedman knew this property well, as he had visited 
it. It was bounded in front by the street, and the lines on each 
side were plainly visible.

(The learned Judge here cited arts. 1501 and 1503 C.C.)
If by the terms of the contract and by the description of the 

land there could be any doubt in the present case whether the 
sale was en bloc or by measurement, it could not lie said that the 
vendor was in good faith and intended to sell his property en 
bloc and not by measurement. There would then have been an 
error on his part upon an essential element of the contract, and 
that is why, on perceiving his error, he offered to rescind the 
sale. Friedman did not consent to that. It is evident that the 
honesty of Mageau, in notifying Friedman of his error, has sub
jected him to this suit.

If Friedman was not satisfied on learning of the error of 
Mageau, he had only to give back the property. He preferred
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to keep it, and, moreover, he attempted to make a profit by the 
discovery that he had made.

The Court of Review, in my opinion, has properly appreciated 
the facts, and the law and its judgment should be confirmed.

Appeal dismissed.

QUAKER OATS CO. v. DENIS.
Alberta Supreme Court, Harvey, C.J., Seott and Stuart, JJ. June 12, 1015.

1. Conflict of laws (§11—154)—Personal actions—Statute of Limita
tions—Lf.x Fori.

In matters of limitations of personal actions the lex fori prevails, 
except where the debt has been absolutely extinguished by the Statute 
of Limitations of the locus contiactus.

|Hutledgc v. U.8. Savings ,(• Loan Co., (1906) 37 Can. S.C.II 516. 
applied.)

2. Limitation of actions (§IVC - IGti)—Interruption of statuti Pay
ment OF DIVIDEND BY ASSIGNEE OR CURATOR.

The payment of a dividend bv a curator or assignee for creditors 
does not imply a new promise by the debtor so as to raise anew obligation 
to pay a debt barred by limitations.

\Birkctt v. Hisonettc, (1907) 15 O.L.R. 93. applied.)
3. Limitation of actions (§ IVC—167)—Acknowledgment of okht Con

ditional promise to pay—Effect.
A promise to pay conditional upon the promisor’s ability to d<> sc 

does not operate as an absolute acknowledgment of a debt barred by 
limitations.

4. Partnership '5YT—25)—Dissolution by insolvency—Effect Power
TO ACK VLBDGE DEBT BARRED BY LIMITATIONS.

A part,nc ius no implied authority to acknowledge a debt barred by 
limitations uiter the dissolution of the partnership by insolvency pro
ceedings.

Appeal from judgment of Beck, .1., 11) D.L.R. 327.
A. //. (libson, for plaintiffs.
John Cormack, for defendants.
The judgment of the Court was delivered by 
Harvey, C.J.: The plaintiffs' claim is on an account for 

goods supplied in January, February and March, 1900, to the 
defendants, who were carrying on business in partnership in 
Quebec. In March, 1900, they made an assignment of all their 
property for the tienefit of their creditors, and ceased to do 
business, and on November 11, 1907, the assignee, who is called 
a curator, paid the plaintiffs a dividend.

This action was begun on June 5, 1912, but not against the 
present defendants, but on No\< vaber 8, 1912, an Order was 
obtained giving leave to add Mrs. Denis, and changing the name 
of the other defendant from E. B. Racicot to Bernard haricot. 
It does not appear whether these two names represent the same 
person, but I presume they do. The leave granted apj ears to
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have liven acted on by the Statement of Claim, which is dated 
November 15, 1912, which is apparently the time when pro
ceedings were started against Mrs. Denis.

By the law of Quebec the debt would be extinguished in 5 
years after the cause of action arose, and by our law the right of 
action would be barred in (i years. But the evidence shews that 
by the Quebec law the payment of a dividend by a curator inter
rupts prescription. By the Quebec law, then, the debt would 
have lieen actually extinguished on November 11, 1912, unless 
proceedings were taken before that date or unless the prescrip
tion were interrupted by any other act. The evidence shews 
that this may take place by the acknowledgment of the creditor’s 
right.

Two letters of the defendant Racicot are put in evidence to 
establish an acknowledgment, either for the purpose of the Quebec 
law or our law.

The first letter is dated December 21, 1909. In this letter, 
which is a reply to one from the plaintiffs, the writer, after ex
plaining his movements, his difficulties, his lack of means, and 
his family’s needs, writes:—

What can 1 do to pay you, tell me. There is no ill will on my part, and 
if you will give me the time you will see Inter that I want to settle my 
accounts, hut for the present I regret it very much, hut I can do nothing. 
1 have confidence that this locality will be a good one later on. and if 1 can 
obtain an extension of time, I will be enabled by my work to recover my 
position. 1 am leading a very moderate life, and that in order to assist 
me in recovering my position and make payment later.

I hope that you will understand my position and that you will he good 
enough not to take advantage of my poverty and throw me into misery. 
My children are getting big and all together we work in order later to do 
honour to our name; as this failure at St. Hyacinthe has caused me more 
humiliation than anything in the world.

In hope of receiving a favourable reply, I remain.
The other letter is dated November 22, 1911. It begins:—

I have received your letter, dated 13th, yesterday, and in answer I 
will tell you that nobody is more sorry than me to be unable to pay you.
It then explains some of the difficulties encountered, and con
tinues:—

I am now as poor, if not poorer, than when I came here, but I am full 
of hope to make some money soon and if I succeed, you will be paid for my

ALTA.

S.C.

After explaining how he hopes to make money, it ends:
If I can have the land, 1 will be O.K., and in position to pay for my 

share of your account. Hoping that you will wait another letter from me, 
I remain.
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It is contended, first, that by the Quebec law the payment 
by the curator on November 11,1907, makes a new starting point 
for the debt, and that, assuming that it was not extinguished 
before the action was brought, our 6 years’ 'imitation had not run. 
One difficulty about this contention is :t the evidence does 
not warrant the conclusion that that is the effect of the Quebec 
law. Unless the effect of the payment is to create a new promise 
or other obligation upon which the action could be based, the 
action must rest on the original account, and our limitation would 
run from the date of the original account.

It is quite clear that under our law such a payment would 
not imply a new promise so as to raise a new obligation. The 
authorities on this point are exhaustively considered by Riddell, 
J., in Birkett v. Bisonette, 15 O.L.R. 93. The evidence of the 
Quebec law on this point is simply that the payment “ interrupts 
the prescription. ” The action is not based on a cause of action 
arising out of or by reason of that payment, but in terms is based 
on the original account. In Rutledge v. U.S. Savgs. & Loan Co., 
37 Can. S.C.R. 546, Girouard. J., says:—
I think it is a well settled rule of English Law, whatever may be the law on 
continent or in Quebec, that in matters of limitations of personal actions 
the lex fori must prevail, except where the debt has been absolutely ex
tinguished by the Statute of Limitations of the locus contractus.

On these considerations I think it is quite clear that the pay
ment by the curator can have no effect with reference to our 
law of limitations, and that, therefore, the right of action was 
barred early in 1912, unless the letters of the defendant Racicot 
prevented that result. In Banning on Limitation (3rd ed ), at 
p. 42, it is stated that
Wigram, V.C., in the case of Phillips v. Phillips (3 Ha. 281) correctly 
stated the law as follows: The legal effect of the acknowledgment of a debt 
barred by 21 Jac. 1 ch. 16, sec. 3, is that of a promise to pay the old debt, 
and for this purpose the old debt is a consideration in law, and the old 
debt may be said to be revived; but it is revived only as the consideration 
for the new promise and the new promise (and not the old debt )is the measure 
of the creditor’s new right,—that is to say, if a debtor promises to pay the 
old debt when he is able, or by instalments, or in two years, or out of a 
particular fund, the creditor can claim nothing more than that promise 
gives him.
Banning also says, on p. 41:—

In all cases of acknowledgment it is necessary to bear in mind that for 
a sufficient acknowledgment the terms must be certain and unambiguous, 
(and again in p. 43) where the defendant annexes to his admission or acknow
ledgment some qualification or condition, the acknowledgment is only
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sufficient upon proof of the performance of the qualification or condition ALTA.
. . . and if, e.g. he promises to pay when he is able, proof of the de-
fendant’s ability is required because a promise to pay in a particular manner _'
will not revive the debt generally. Quaker

It appears quite impossible to infer from the defendant °ATS 
Racicot’s letters any promise to pay by his co-defendant, because, Denis.
the partnership having lieen long discontinued, he had no im- m^Tc.j. 
plied authority to bind her (see Smith’s Mercantile Law, 11th 
ed., p. 51), and there is no suggestion of any express authority, 
and it seems almost as hard to infer any absolute promise on his 
own part. The most in the plaintiffs’ favour that could be in
ferred, it appears to me, is that, if he succeeds and has the ability, 
he will pay his liabilities. That does not imply an unconditional 
promise to pay, and there is no evidence of his ability. There 
is a further difficulty, too, that his liability would only be for 
his share of the firm liability, and the second letter expressly 
refers to that. There is no evidence to indicate what that share 
is. It might be a half or it might be much less or even more.

I think, therefore, that the judgment of my brother Beck in 
dismissing the action was right, and I would dismiss the appeal 
with costs. Appeal dismissed.

FINDLAY v. HOWARD. QUE.
Quebec Court of King's Bench, Sir Horace Archambeault, C.J., -----

Trenholme, Lavergne, Cross and Carroll, JJ. February 19, 1915. K. B.
1. Stay of proceedings (6 I— 5)—Creditor—Abandonment of benefit of

seizure—Deprivation of right to.
The formal abandonment by a creditor of the benefit of seizure, 

deprives him of the right, in an action brought against him, to a stay 
of proceedings in order that he may seize and sell the property of the 
original debtor as provided by art. 177 C.P.Q., par. 5.

2. Stay of proceedings (§ I—5)—Partnership—Dissolution—One party
guaranteeing debt due to co-partner—Surety—Principal 
debtor defaulting—Right to stay.

If on dissolution of a partnership one partner guarantees a debt 
due to his co-partner, he becomes a surety for the debtor, and if he is 
sued by his co-partner he has a right to a stay of proceedings by dilatory 
exception in order that he may summon the principal debtor in warranty.

Appeal from judgment of Martineau, J. Statement
The appellant and the respondent, having dissolved their 

partnership as real estate agents, divided the property which it 
possessed. A sum of $50,000 due by the Carsley syndicate 
formed part of the respondent’s share. The appellant agreed to 
the following:—

The said Findlay, hereby guarantees that the said $50,(XX) will be paid 
to the said Howard on or before June 11, 1914, it being understood and agreed
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that in the event of the said sum not being bo paid to the said Howard by 
the said syndicate, or for their account, the said Findlay undertakes to 
pay the said amount, and interest to the said Howard on or before June 14, 
1914; and in the event of the said Findlay failing to make such payment, the 
said Howard shall be entitled to immediately demand and recover t la- 
said amount and interest from the said Findlay, the said Findlay hereby 
waiving the benefit of discussion.

The syndicate not having paid its debt to the respondent, the 
latter brought action against the appellant to recover the amount 
from him. The appellant, by dilatory exception, demanded that 
the proceedings be stayed to enable him to summon in warranty 
the syndicate, the principal debtor.

The Superior Court refused this demand. It is from that 
interlocutory judgment that the appeal was taken. The Court 
of Appeal reverses it and maintains the dilatory exception.

Brown, Montgomery & McMichael, for appellant.
Cooke & Magee, for respondent.
The judgment of the Court was delivered by
Sir Horace Archambeault, C.J.:—Defendant claims that 

his abandonment of the right to seize the property of memU-rs 
of the Carsley syndicate does not take away his right to call in 
these persons in warranty.

Art. 177, C.P.Q., permits a defendant to have proceedings 
stayed by dilatory exception in cases provided, among others: - 
Par. 4. If the defendant has the right to recourse in warranty 
against a third party; 5. When he has the right to demand the 
seizure of the goods of the principal or original debtor.

There is no doubt that the respondent could not invoke par. 5 
to have the proceedings stayed. His formal abandonment of 
the benefit of seizure deprives him of this right. But has he 
the right to call in the members of the Carsley syndicate in 
warranty?

The considérants of the judgment a quo which raises this 
question reads as follows:—

Considering that the action which defendant may take against the 
members of the syndicate in default of payment to the plaintiff of the sum 
of $£0,000, is not a remedy in warranty in the sense of par. 4, but is only 
for recovery of a personal debt, properly due to him under the died of 
partition agreed to between the parties.

The stipulation in the partition deed as to the debt due by 
the Carsley syndicate is in the following terms. [Cited above.]
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This agreement is nothing more than an act of suretyship:— 
Suretyship is an act by which a person undertakes to carry out the 

obligation of another in the case where the latter fails to do so. Art. 29, C.C.

That is exactly the present case. The obligation of the 
Carsley syndicate is attributed to the respondent, who thus 
becomes the sole creditor at least between him and the appel
lant; and the appellant undertakes himself to fulfil this obliga
tion if the syndicate fails to do so.

QUE.

K. B.

Howard.

ArrhambeenH,
O.J.

It is only under this agreement of suretyship that the appel
lant is under an obligation towards the respondent. In paying 
the latter, he discharges the debt of a third party and not his 
personal debt. He is then merely a surety.

Now a surety sued by the creditor has a remedy in warranty 
against the principal debtor:—

The simple warranty is that which exists against those who are bound 
to relieve a person of some debt or personal action, such as that by the 
surety against the debtor who has been secured, to oblige the latter to 
guarantee him against proceedings by the creditor for the benefit of the one 
who has become surety, Pigeau, vol 1, p. 184.

And, at p. 185, Pigeau adds:—
Simple warranty is established not to relieve the person secured from 

the action, but to oblige the surety to prevent the exercise of it.
See also Simard v. Simard, 9 R. de P. 172.

If the Carsley syndicate had paid the respondent or the firm 
of Findlay and Howard the amount which it owed, the respondent 
would have had no recourse against the appellant. But the 
respondent claims that he has not been paid, and the appellant 
is, in consequence, sued for this debt. He has the right to call 
in the syndicate in warranty, so that the latter may intervene 
in the action if it secs fit, and, in any case, he cannot claim later 
that he had a good defence to the plaintiff’s claim if the action 
was brought against him. Thus what would be the recourse of 
the appellant against the syndicate if the debt of the respondent 
against it had been discharged, in whole or in part, by com
pensation or by any other mode for discharging obligations?

For these reasons I am of opinion that the judgment of the 
Court of first instance is not well founded, and that it should be 
reversed. Appeal allowed.
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KAYE v. BURNSLAND ADDITION, LTD.
Alberta Supreme Court, Harvey C.J., Scott and Beck, JJ. June 25, 1915.

1. Depositions (8 II—5)—Foreign Commissions—Absence because of 
war—Action for cancellation.

In an action for the cancellation of shares on the ground of mis
representations, the evidence of plaintiffs unable to be present at the 
trial because engaged in the country’s war may be taken on commission, 
particularly where the proposed evidence is within the defendant's 
knowledge and which may be met by his fullest preparation.

[Park v Schneider, 6 D.L.R. 451, distinguished ]

Appeal from judgment of Stuart, J., confirming a Master’s 
Order for taking testimony on commission.

L. H. Fenerty, for appellant.
0. M. Biggar, K.C., for respondent.
The judgment of the Court was delivered by 
Harvey, C.J.:—There are nine plaintiffs, each of whom is 

asking for a cancellation of shares and a return of the price paid 
on the ground of misrepresentation. They all live in England 

On motion for directions, the plaintiffs asked to have the 
evidence taken on commission. They were given leave to file 
affidavits, which affidavits shew that seven of them are directors 
in two woollen manufacturing companies, at present carrying on 
business at high tension in order to supply the Government of 
England and its allies in the present European war with needed 
clothing and other supplies, and that they have already lost 
many of their staff, who have gone to serve their country, and 
that their presence is indispensable to the carrying on of their 
business. They also shew that the evidence on part of all of his 
co-plaintiffs is required by each plaintiff to prove his case.

The other two plaintiffs are engaged, one in manufacturing 
and the other in school teaching, and the latter states that it 
would be difficult to obtain leave of absence because some of 
his colleagues are serving in the war. The Master directed the 
evidence of the plaintiffs to be taken on commission. On appeal 
to my brother Stuart, he confirmed this direction, and the de
fendants now appeal to this Court.

There is in the Appeal Book an affidavit of one of the de
fendants, who is also a director of the defendant company. It 
is not referred to in the Order of the Master and is sworn the 
day after the date of that Order. It is not mentioned in the notice 
of appeal to the Judge, which is dated the day after it was sworn, 
nor is it mentioned in his Order, but it is the only statement of
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fart on behalf of the defendant, and it was referred to in the ALTA 
argument before us without objection. 8. c.

From it, it appears that the defendants propose to call evi- ^AY, 
donee to shew the untruth of the allegations of the statements 
of claim, thus making a direct conflict of testimony if the plain- additios!* 

tiffs give evidence in support of such allegations. It states that -----
Harvey, C,J,

th<‘ deponent’s belief that thus “the outcome of the action will 
wholly depend upon the question of the credibility and veracity 
of the plaintiffs and their witnesses, as well as of the defendants.”

If that view is correct, it would, of course, be much more satis
factory to the trial Judge to have all the witnesses before him, 
but who will be likely to be the greater sufferers if the plaintiffs’ 
witnesses cannot l>e present? Surely the plaintiffs, because they 
can, by commission only, give part of their evidence, their manner 
of giving the evidence, which is often of great value, being want
ing. Moreover, they cannot, in rebuttal, answer any evidence 
which the defendants may give. The defendants, on the other 
hand, before the trial know exactly what case they have to meet 
and can make the fullest preparation for it. If they deny the 
evidence of the plaintiffs and satisfy the trial Judge by their 
words and manner that they are telling the truth, the plaintiffs 
must necessarily fail.

This case is absolutely different in principle from Park v.
Schneider, 6 D.L.R. 451, in which this Court refused the plain
tiffs the right to have his evidence given on commission. In 
that case the evidence which the plaintiff purposed to give to 
make out his case was something not within the defendants’ 
knowledge, and which, therefore, the defendants could not con
tradict, and, in the opinion of the Court upon the law in force, 
if the plaintiff made the statement in the absence of the trial 
Judge, it must be accepted as true, his demeanour being the only 
evidence by which the defendants could contradict his words.

That was much the situation in Berdan v. Greenwood, 20 
Ch. I). 767,i, the strong English case referred to in that case.
The evidence the plaintiff proposed to give was of something not 
within the knowledge of the defendants, and which they, there
fore, could have no means whatever of contradicting. They 
were both cases where there could not be a conflict of testimony, 
and it was for that reason that the Court thought justice could
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not be done the defendant if the plaintiffs gave their evidence 
away from the trial Court. These cases, therefore, are no autho
rity for the appellants' contention here.

In addition to the facts already mentioned, I think the Court 
ought not to disregard the conditions arising out of the war to 
which inference is made in the affidavits, by reason of which the 
plaintiffs could not, consistently with their duty to their country, 
leave their business for the length of time that would be neces
sary to come out and give evidence, which would probably be 
6 weeks at the shortest.

The appeal is dismissed with costs. Appeal dismissed.

ROSS v. NEW BRUNSWICK CONSTRUCTION CO.
New Brunswick Supreme Court, McLeod, C.J(trimmer and It kite, ././, 

May 6, 1015.

1. Mistake (8 VII A—160)— Account ovk—Knowi.kimik to whom i-ay 
able—Payment to third party throvuii error—Satisfaction 
op CIAIU.

A husband having conveyed his business to his wife and after work
ing for her for a certain time as an employee, the husband and wife 
have separated and are living apart, and the husband has ceased to 
have anything to do with the business and the defendant knew of this 
change and intended to deal with the wife, but through error a chenue 
was made payable to the husband, who appropriated the money to hie 
own use, the payment to the husband cannot he considered a valid 
payment of the debt as the wife was in no way to blame for the error.

Appeal from a judgment of Forbes, .1.
Hon. J. B. M. Baxter, A.G., for plaintiff, appellant.
W. II. Harrison, for defendant, respondent.
McLeod, C.J.:—This case was tried before the Judge of the 

St. John County Court, without a jury, and a verdict entered 
for the defendant. The defendant is a dredging company and 
own and operate a dredge or dredges in the city of St. John, 
and the goods for which this action was brought were supplied 
to the defendant company’s dredges. Mr. Frank R. Fairweather 
was secretary-treasurer of the defendant company, and signed 
its cheques.

The plaintiff is a married woman, and at the time the action 
was brought was living apart from her husband. She carried 
on business in that part of St. John known as the North End. 
The business had formerly belonged to her husband, but it had 
been transferred to the plaintiff some time in November, 1912, 
and from that time the plaintiff continued the business herself
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under the sign of the Ross Meat Store. The plaintiff's husband, 
Robert Ross, prior to November 13, 1913, worked about the 
store for her, for which she paid him, he says, five dollars a week. 
She says he had no authority to collect moneys for her.

The goods for which this action was brought were goods that 
were supplied to the defendant company’s dredges between 
September 5 and November 0, 1913. I think from tin* evidence 
that there is no doubt that the defendant company ordered the 
goods from Mrs. Ross. One order for goods was put in evidence, 
dated October 25, 1913. It is addressed Mrs. Ross, and is ils 
follows: “Please send on the Oconee to-night to dredge No. 1, 
one barrel of apples, one tub good butter, five dozen eggs," and 
it is initialed by the steward of the dredge, who was John A. 
Kershaw.

The plaintiff, on November 10,1913, rendered her bill, amount
ing to $103.14, to Mr. Frank R. I’airweather, ami in the bill 
so rendered are the goods ordered by the note of November 25, 
1913. On May 20 of the same year Mr. Fairweather signed a 
cheque in blank, and handed it to Miss Williamson, his clerk, 
and asked her to fill it out for the amount. The bill, as rendered, 
was to Ross’ meat store. Mr. Fairweather did not mention 
any name to be filled in, and Miss Williamson looked in the 
directory, got the name of Robert Ross, and filled out the cheque 
payable to Robert Ross, and this cheque was mailed to Robert 
Ross, and he endorsed it and took the money. At the time this 
was done Ross was not living with his wife, but it was said during 
the argument that when he received the cheque he was in the 
store. The evidence, however, does not disclose that. It does 
disclose that the cheque was math1 payable to his order and was 
mailed to him.

The defendant contends that this is a payment to the plain
tiff; that Ross being in the store, the defendant company had 
a right to assume that he, Ross, was entitled to receive the money. 
This contention, however, cannot prevail. The defendant com
pany admittedly owed the plaintiff this $103.14, and it was the 
defendant company’s duty to pay her. The defendant com
pany did not pay her, and didn’t attempt to pay her. The 
cheque was made out in favour of Robert Ross, and if it had 
been handed to Mrs. Ross she could not have used it. It was,
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however, as I have said, mailed direct to Robert Ross. It was 
the duty of Mr. Fairweather, the secretary-tree-surer, of the com
pany, to see that the cheque was properly filled out to Mrs. Ross, 
if he proposed to pay by cheque. He took no precautions to 
see that that was done. It was left to Miss Williamson without 
any instructions, and she simply looked in a directory, and, finding 
the name of Robert Ross, filled out the cheque payable to him.

The case does not stand in the same position as if the de
fendant company had taken the money over to the store, and, 
finding Ross in charge, handed the money to him. Then it 
might be, if the company had good reason to believe that Russ 
had a right to receive the money for the plaintiff, it would have 
been relieved, but in this case the company did not do that; 
it made the cheque payable directly to Ross, and mailed it to 
him. It was not a payment to the plaintiff, and it was not an 
attempt to pay her. It was a payment made directly to Robert 
Ross by cheque. Justice and equity require that the verdict 
should be entered for the plaintiff, and the facts of the case 
warrant it. The appeal must be allowed, and a verdict entered for 
the plaintiff for $103.14, with costs here and costs in the Court 
below.

Grimmer, J.:—This action, which was tried in the St. John 
County Court, before Forbes, J., without a jury, on July 10, 
1914, was brought to recover $103.14, the price of certain sup
plies claimed by the plaintiff to have been furnished by her to 
the defendant company, and a judgment was entered for the 
defendant company.

From this verdict the plaintiff appeals on the following grounds 
1. Verdict against evidence. 2. The payment to Robert Robs 
was wholly an error of defendant company, for which the plain
tiff is not responsible.

The plaintiff, it appears, is a married woman, who resided 
with her husband, Robert Ross, at Indiantown, so called, in the 
city of St. John. They lived together until November 13, 1913, 
when plaintiff says her husband deserted her. Robert Ross 
formerly carried on a meat business at Indiantown, but in 1912 
the plaintiff obtained the same from him by bill of sale, executed 
in November, since which time she claims the business carried 
on under the name of Ross’s Meat Store was solely and ahso-
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lutely hers, and her husband had no interest therein. She says 
previous to November 13, 1913, her husband resided with her 
under her roof, and was her hired man. and doubtless in this 
capacity acted as a elerk in the shop in the selling of supplies 
and receiving money therefor and in sending out accounts. She 
further says the business was always hers, and that her husband's 
name was taken off the window long before the bill sued for 
was contracted. Also that the supplies sued for were furnished 
by her to the defendant company, and that she never authorized 
her husband to collect any money for her.

On the part of the defence Robert Ross says he was running 
the business before he transferred it, and that he received the 
cheque sent by the defendant company, in settlement of the 
account sued, and cashed it, but apparently did not give plain
tiff the money, though at this time he stated he was working 
for plaintiff, who was allowing him So per week to support him 
and his child. He also appears to have been doing some busi
ness on his own account, as he states the defendant company, 
at the time of the trial, owed him some $95. John A. Kershaw 
stated he used to get goods for the defendant company at Ross’s 
meat store, getting supplies from the plaintiff and her husband, 
and sometimes paying one and then the other, and that he knew 
Ross had made the business over to his wife. Agnes William
son states she had made out the cheque to Robert Ross from 
looking in the directory, apparently having no instruction from 
any one, and not knowing to whom to make payment, the bill 
being made to Ross’s meat store.

Frank R. Fairweather, the manager of the defendant com
pany, stated he had never issued any cheques to any one except 
the plaintiff, and, while he had nothing specially in his dealings 
with the Ross’s, he always did business with Robert Ross.

Several exhibits were received in evidence, the first of which 
is dated October 25, without giving the year, and is an order 
from the defendant company, signed “Steward, J. A. K ” with 
instruction to charge same to N. B. Construction Co., Ltd., 
signed by Frank R. Fairweather, sec.-treas. It may be assumed 
this order was given in October, 1912, as the second exhibit is 
a cheque for $44.28, dated May 20, 1913, and marked “Paid, 
Robert Ross,” the same being made out in the name of Ross’s 
meat store. Exhibit No. 4 is a bill, dated May 1, 1913, on a
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N. B hill head with the name of Robert Ross printed thereon, against
8. C. the defendant company for supplies, which is marked, “Received
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payment in full, May 21, 1913, Mrs. Sarah K. Ross,” and No. 5 
is the cheque which was received by Robert Ross for the claim 
sued upon, which bears date November 17, 1913.

From these exhibits it seems clearly evident the defendant
Grimmer. J. company knew and recognized the plaintiff as the person with 

whom they were doing business, and from whom they were 
getting the supplies charged to them, and who was entitled to 
be paid therefor. This, together with the evidence for the de
fence, that the husband was working under pay for the plaintiff 
when he received the cheque; that the steward of the defendant 
company knew the business had been transferred to the plain
tiff; that the secretary-treasurer and manager of the company 
had issued cheques in payment of accounts of plaintiff, but had 
never issued any except to the plaintiff herself, is convincing 
evidence of the validity of the plaintiff’s claim, and of the de
fendant company’s knowledge that the business was hers, and 
she was alone entitled to be paid for supplies purchased, and the 
learned Judge was in error in finding the defendant company 
had no notice of any change in the business relations existing 
between Ross and his wife, and the payment to Robert Ross 
was a discharge of the debt.

It was the duty of the defendant company to make the pay
ment to the person entitled thereto, and the drawing of the 
cheque in the name of Robert Ross, instead of the plaintiff, was 
carelessness on their part, for which they must take the responsi
bility, and the plaintiff should not be deprived of a just claim 
through or by reason of an error or carelessness of the defendant 
company for which she was in no way responsible.

In my opinion, the verdict should be entered for the plain
tiff with costs.

White. J. White, J.:—I agree. Appeal allowed.

ALTÀ DOUGLAS ▼. LOCKE.

8.C.
Alberta Supreme Court. Stuart, J. September 15, 1915.

1. Track name (§ I—9)—Cut rate shoe store—Infringement—Com
mon term.

A firm name of “Cut Rate Store,” as applied to a retail «hoe busi 
ness, is a mere descriptive term of common use, which will not be 
enjoined by the court against a person subsequently using that term 
to a similar business adjacently located.
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Motion to continue injunction against infringement of a trade 
name.

J. Shine, for plaintiff.
A. //. Goodall, for defendant.
Stuart, J. :—This is a motion to continue an interim injunc

tion.
In his statement of claim the plaintiff alleges that he is a mer

chant carrying on business as a retail boot and shoe seller at 234 
8th Ave. West, in the city of Calgary, that the defendant was 
employed until recently as a clerk in his shop, that since about 
September 22, 1914. the plaintiff has carried on his business 
under the name and style of “ Cut Rate American Boot Shop. " 
that he had on October 22, 1914, registered as a partnership 
under that name and that he has under that name established a 
business and reputation of great extent and value. He further 
alleges that the defendant fraudulently and with the intent to 
interfere with the business of the plaintiff and to attract it. did. 
oil August 22. 1915. and thereafter, set up a retail boot and shoe 
business at 228 8th Ave. West, in Calgary, immediately adja
cent to the plaintiff's premises and adopted and used the name, 
“Cut Rate Shoe Store”; that this enabled the defendant to ap
propriate a substantial portion of the plaintiff’s business by mis
leading the purchasing public into supposing that they were 
dealing with the plaintiff.

The facts are in general verified by affidavit, except that it 
appears from the affidavit that the name being used by the de
fendant is “New Cut Rate Shoe Store.” The plaintiff does not 
furnish to the Court any information as to the origin or mean
ing of the term ‘‘Cut Rate.” He docs not attempt to inform the 
Court whether that term is a fancy and invented name or a mere 
descriptive word. This is partially, if not entirely, a question of 
fact. One would have thought that the plaintiff when seeking 
the extraordinary remedy of an injunction would have gone so 
far as to inform the Court whether he had invented the term 
out of his own mind or had adopted it as already used in busi
ness conversation and dealings. This meagreness of information 
is in itself a fairly good reason for refusing to continue the in
junction. However, the defendant has presented in his affidavit
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an explanation of the meaning of the term. He says that it re
fera to dealing in shoes “at eut rates—that is, underselling the 
current market prices.” lie also says that the use of the phrase 
“cut rate” is common in various lines of business to indicate 
the same thing and that there are stores advertised as cut rate 
stores in other lines of business in the city of Calgary. This is 
not denied by the plaintiff. Having now spoken of the informa
tion furnished in the affidavits one may perhaps venture to use- 
one 's own knowledge of the phrase “cut rate” to supplement 
that information. . . .

It is difficult to apply the principles laid down in most of the 
cases cited to me to such a case as this. In most of these rases 
there was a question of some particular kind of article being 
manufactured by the plaintiff to which a special name had 
been given. Here the term in question has no reference to 
any particular kind of goods at all, but merely to a particular 
method of selling goods, indeed, to a particular method of fixing 
the price. It would be strange indeed if a word merely descrip
tive of such a method of selling or fixing the price could be ap
propriated and monopolized by one man. If a retail dealer were 
to announce his business under the name “The One Year Credit 
Shoe Store,” intending to intimate that his method of doing 
business was to give all his customers one year’s credit on their 
accounts, surely it could not be said that he could monopolize 
that merely descriptive term and prevent any other dealer from 
announcing that his store was also a “One Year Credit Store.” 
The same might be said of other phrases that readily occur to 
one, e.g., “the Spot Cash Store” or the “Long Credit Store.''

It. therefore, seems to me that the term in question is purely 
descriptive, that it is a term in common use and that this appli
cation is an attempt by the plaintiff to monopolize the use of a 
well-known phrase which is widely used to indicate that the 
dealer is selling below the regular rates. This, I think, he is not 
entitled to do and the injunction will be dissolved. The costa 
will be costs in the cause. Injunction dissolved.
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IMPERIAL CANADIAN TRUST CO. v. WOOD VALLANCE.
Alberta Supreme Court, Simmons, J. September 14, 1915.

1. Bills of hale (§ II A— 5)—Registration—Statutory veriod- Non- 
compliance—Attack by liquidator.

A chattel mortgage of a corporation, invalid against creditors under 
the Bills of Sale Ordinance (Alta.) for non-registration within the 
statutory period, may be attacked by the liquidator of the corpora
tion as representing the creditors.

|A'at. Trust v. Trusts <t- (luaranty, 5 D.L.R. 459, followed.)

Action by liquidator to set aside a chattel mortgage.
J. Muir, K.C., for execution creditors.
G. A. Trainer, for liquidators.
A. //. Clarke, K.C., for defendants.
Simmons, J.:—The Talier Hardware Co., Ltd., was incor

porated under the Companies’ Ordinance, eh. 61, N.W.T., with 
head office at Taber, in the Judicial District of Lethbridge. 
There were only 3 shareholders, and of these 3 original incor
porators one George Wright obtained a controlling interest.

In the spring of 1914 the defendants advanced the Taber 
Hardware Co., Ltd., $1,500, for the purpose of enabling the 
company to pay off an indebtedness owing the J. H. Ashdown 
Co., Ltd. The defendants, at that time, were given some se
curity by way of a second mortgage on a house and lot in Taber, 
owned by Mrs. George Wright, and George Wright verbally 
promised to give them a mortgage on the stock-in-trade and 
fixtures at any time the defendants should request it. Pursuant 
to a request to fulfil this verbal promise, the company gave the 
defendants a chattel mortgage on October 6, 1914, on the stock- 
in-trade and fixtures, to secure payment of $4,132.42, with interest 
at 7% per annum, due and payable in 7 months.

The chattel mortgage was not filed in the Talier registration 
district within 30 days from the date of execution. The affidavit 
of the attesting witness is not sworn. No resolution was passed 
by the company authorizing the mortgage. On December, 1914, 
liquidation proceedings commenced under the Winding-up Act, 
R.S.C., oh. 144. Executions against the Taber Hardware Co., 
Ltd., were entered. . . .

On December 8 the sheriff entered into possession of the 
goods and chattels of the company, and was still in possession 
on Decemlier 14, when an order issued for the winding-up of the 
company. The liquidator thereupon entered into possession, and 
gave the sheriff an undertaking to pay the costs of the execu-
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tiens then in his hand. The defendants filed a elaim that their 
mortgage was a preferred claim, and the liquidator contests the 
validity of their elaim to priority under the mortgage.

The plaintiffs attack the mortgage on the following ground* — 
(o) Failure to register in the Taber registration district within 
30 days and incompleteness of the affidavit of the attesting wit
ness and insufficiency of the affidavit of bond fides. (6) The com
pany was insolvent at the date of execution of the mortgage or 
on the eve of insolvency, and the said mortgage was given for 
the purpose of delaying and prejudicing creditors of the com
pany and giving the defendants a preference over the other credi
tors, and the defendants were aware of the insolvency of the 
company, (c) Absence of authority by George Wright to execute 
the mortgage for the company.

The defendants claim that the mortgage, notwithstanding 
the fact of non-compliance with the Bills of Sale Ordinance, was 
an effective instrument as between the company and the de
fendants, and created a charge against the property enforceable 
in priority to the claims of the execution creditors, and, further, 
that it was not given for the purpose of giving the defendants a 
preference.

I find it necessary to deal only with the question of invalidity 
of the mortgage due to lack of registration within the statutory 
period.

Sec. 11 of the Bills of Sale Ordinance provides that in such 
case the instrument shall be absolutely void as against creditors 
of the bargainor.

It is admitted that if the instrument was intended to lie a 
chattel mortgage within the meaning of the Bills of Sale Ordi
nance, that at the moment prior to the commencement of winding- 
up proceedings the mortgage was alisolutely void as against the 
execution creditors. The fact that all parties to the instrument 
considered it such an instrument hardly admits of question.

There was, on the first instance, the verbal assurance to give 
security when asked for it. Then came the request and the execu
tion of an instrument in the usual form of a chattel mortgage. 
The defendants treated it as such, and, in error, registered in 
the Calgary registration district. When the error was detected, 
they applied and obtained leave, in January, 1915, to register
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in the proper registration district, pursuant to sec. 23 of the 
Bills of Sale Ordinance, which registration was subject to the 
rights of third persons accrued in the meantime.

Sec. 98 of the Company Ordinance prescribes the borrowing 
powers of a company. The company may
hypothecate, pledge or mortgage their real and personal property, issue 
debentures secured by mortgage or otherwise, sign bills, notes, contracts 
and other evidence of or securities for money borrowed or to be borrowed 
by them for the purposes aforesaid; and to pledge the indebtedness as 
securities for loans.

It is quite clear that the company, in the above sections, 
is given the right to charge its property for advances, and that 
such charges may not be
a mortgage or conveyance intended to operate as a mortgage of goods 
and chattels.
and would, therefore, not come within the Bills of Sale Ordi
nance and registration thereunder would not be required.

This is the case in Johnston v. Wade, 17 O.L.R. 372, 373, 
where a company may create an equitable charge by the issue 
of bonds or debentures, which, in the words of Lord Macnaghten, 
in Government Stock, etc., Co. v. Manila R. Co., [1897] A.C. 81, 
"may create a floating charge.”

The defendants cannot, however, bring themselves within this 
class, as the intention of the parties was U) give security in the 
form of a mortgage of chattels within the meaning of the Act.

In National Trusts v. Trusts and Guarantee Co., Ltd., 5 D.L.R. 
459, Teetzel, J., held such an instrument to be a chattel mort
gage within the Ontario Act, although it contained a provision 
that it should not be registered as a bill of sale or chattel mort
gage, and that all machinery, plant and personal property of the 
mortgagor were to be considered as fixtures to the realty, and 
Teetzel, J., held that failure of registration made it alwolutely 
void as against creditors of the mortgagor under sec. 5 of the 
Ontario Act, and that the liquidator, as representing the creditors, 
is entitled to contest the validity of the mortgage.

The plaintiffs are entitled to the declaration asked for— 
namely, that the said mortgage does not constitute any charge 
or lien against the said chattels or a preferred claim against the 
proceeds of the same. Plaintiff to have costs.

Judgment for plaintiff.
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BROWN v. BROUGHTON.
Manitoba King’s Bench, Curran, J. June 17, 1915.

1. Land titles (§ V—50)—Certificate of title—Forged transit:it
Cancellation.

A certificate of title procured upon a forged transfer, although /, >,,5 
facie valid, may he set aside under sec. 58 of the Real Properly Vt 
(Man.) and a new certificate issued to the true owner.

2. Land titles (§ 111—30) —Mortgage—Forged transfer—Rights <»•
owner—Assurance fund.

A mortgage taken in good faith and for value from a registered owner 
upon a forged transfer constitutes a valid charge on the land which will 
not he set aside at the instance of the true owner in prejudice of tla- 
rights of the mortgagee; the remedy of the former is in compensation 
from the assurance fund under the Act for a sum sufficient to discharge 
the mortgage.

[Gibbs v. Messer, [1891] A.C. 248; Assets Co. v. Mere ltoihi, (lîK).'i) A.C 
176, considered; Re Adams &c., 20 D.L R. 293, distinguished ]

Action to set aside transfer under the Real Property Act. 
W. II. Hastings, for plaintiff.
L. McMeans, K.C., for Sovereign Life Assurance Co.
Isaac Pitblado, K.C., for District Registrar.
Curran, J.:—The plaintiff brings this action against James 

William Broughton, the Sovereign Life Assurance Co. of Canada, 
and the District Registrar of the Land Titles District of Winni
peg, to set aside a transfer under the Real Property Act, nominally 
from the plaintiff to the defendant Broughton, of the lands men
tioned in the Statement of Claim, and certificate of title issued 
thereon to the defendant Broughton, and for removal from the 
registry of the Winnipeg Land Titles Office of a mortgage of 
said lands under said Act from the defendant Broughton to the 
defendant the Sovereign Life Assurance Co., for $1,000, upon 
the ground that the aforesaid transfer was and is a forgery and 
was incompetent to support the certificate of title issued thereon 
and the consequent mortgage liefore referred to.

The plaintiff asks for an order directing the defendant, the 
District Registrar of the Winnipeg Land Titles Office to cancel 
the existing certificate of title issued to the defendant Broughton, 
and to issue a new certificate of title for the said lands to the 
plaintiff, free from the defendant company’s mortgage and all 
other encumbrances.

Interlocutory judgment has been signed against the defen
dant Broughton, and no one appeared for him at the trial The 
other defendants were represented at the trial by counsel, and 
the following facts elicited, concerning which there is no con
troversy.
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The plaintiff liecaine t In- registered owner of the lands in MAM. 
question on Octolier 21, 1910, under certificate of title of the k.b 
Winni|ieg Land Titles Office, no. 152,341, subject only to encum- 
brance by way of mortgage to the B.O. Permanent Mortgage r.
Co. for $90(1, and a by-law of the city of Winnipeg, which, how- tl‘0t,0"T" 
ever, affects only the westerly 8 feet of the lot, and need not 
le further considered. This mortgage was duly discharged on 
May 7, 1913, the plaintiff having paid the same in full, and 
obtained a discharge thereof from the mortgage company. The 
defendant Broughton, who is a son-in-law of the plaintiff, and 
at the time lived with him in Winnipeg, persuaded the plaintiff 
to entrust him with the custody of the discharge of mortgage 
and the duplicate mortgage so discharged, foi the purpose of 
having such discharge registered. By this means the defendant 
Broughton was enabled, on registering the discharge of mort
gage, to obtain possession of the duplicate certificate of title, 
which was, of course, impounded in the Land Titles Office, owing 
to the land I icing encumbered. Having registered the discharge 
of this mortgage, the duplicate certificate of title was delivered 
out to the defendant Broughton in the ordinary course, and, 
upon the pretext of keeping this certificate of title in his office 
safe, the defendant Broughton induced the plaintiff to leave it 
in his, Broughton’s, custody.

It may here be observed that the westerly 8 feet of the lot 
had been taken by the city of Winnipeg for a lane, pursuant 
to a by-law registered against the original certificate of title 
on August 19, 1910, and no assertion of title to this 8 feet is made 
by the plaintiff.

On June 11, 1913, a transfer of the lot, less this 8 feet, pur
porting to be made by the plaintiff to the defendant Broughton, 
and purporting to be duly executed and attested, was tendered 
for registration in the Winnipeg Land Titles Office by the de
fendant Broughton, accompanied by the duplicate certificate of 
title, and accepted for registration purposes under the Act and 
duly registered; in pursuance of which a new certificate of title 
for the lot, except the said 8 feet, was issued to the defendant 
Broughton, clear of encumbrance, dated June 11, 1913, as no.
214,195. The transfer aforesaid was accepted by the officials 
at the Land Titles Office as genuine. It was apparently made 
in conformity with the provisions of the Act, was seemi gly
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properly attested by an affidavit of an attesting witness, and 
by the usual affidavit of identity and ownership of the trans
feror. As a matter of fact, this transfer was a forgery in toi». 
The plaintiff did not sign it or authorize it to lx* signed for him 
by the defendant Broughton. The affidavit of identity and 
ownership, as well as the affidavit of execution, were both forgeries. 
The transfer, on its face, appeared to lx* genuine, and the officials 
of the Land Titles Office were in no way to blame for giving 
credence to it, as all the formal proofs required by the Act were 
ostensibly present, and the duplicate certificate of title, which 
was, of course, genuine, was produced, as required by the Act, 
when the transfer was tendered for registration.

Having now become the registered owner of the lot on tin- 
strength of this forged transfer, the defendant Broughton ap
plied to the defendant company for a loan of SI ,000 upon mort
gage of this land. The loan was granted, and the mortgage 
to the company, exhibit 4, dated July 4, 1913, was accordingly 
executed by the defendant Broughton, and duly registered in 
the aforesaid Land Titles Office on said last-mentioned date. 
This mortgage, of course, appears upon the new certificat!- of 
title issued to the defendant Broughton. The money was actually 
advanced by the defendant company to the defendant Broughton 
in good faith upon the security of this mortgage, which is still 
in force and undischarged. The new certificate of title is now 
impounded in the Winnipeg Land Titles Office, in consequence 
of the registration of this mortgage.

I cannot find that the plaintiff was negligent or in any way 
to blame for the unfortunate position in which he now finds him 
self

Upon the foregoing facts, I find that the transfer in ques
tion was and is a forgery, and that the defendant company was 
and is a bond fide mortgagee of the lot for value without any notice 
or knowledge of the fraud perpetrated by the defendant Broughton 
on the plaintiff, or of any defect in the title of the defendant 
Broughton to the lot in question.

I understand that such a case as this has never yet come 
before the Courts of this province, and that no judicial con
struction has as yet been placed upon the clauses of the Heal 
Property Act under which these registrations were effected in 
a plain case of forgery.
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There are two questions for me to decide : First, is the existing 
certificate of title valid? And, second, is the mortgage to the 
defendant company a valid security and a legal charge upon the 
land in question ?

As to the first question, I have no difficulty in holding that, 
although primâ facie a valid certificate of title, upon the evidence 
before me, it cannot stand, and must be set aside and cancelled, 
and a new certificate of title issued to the plaintiff for the land, 
which is unquestionably his.

The other question involves the real issue to 1 e decided, and 
the one upon which I understand the District Registrar wishes 
a judicial determination, as there seems to lx* some difference of 
opinion in the legal profession as to the effect of a registered 
dealing based upon a certificate of title which has been procured 
by means of a forged transfer; the trend of opinion, on the one 
hand, being that such a dealing must share the fate of the certi
ficate of title so fraudulently obtained, and the other opinion, 
for which the District Registrar contends, being that such a 
registered dealing constitutes a good root of title, and that the 
rights of innocent third parties dependent upon it will prevail 
as against the deprived owner; which simply means, in the case 
under consideration, that the defendant company’s mortgage 
must l>e upheld, although, under the circumstances, the certificate 
of title can be cancelled.

1 have no doubt at all that the latter is the correct view, 
and so hold for the following reasons and upon the following 
authorities.

Sec. 58 of the Real Property Act confers jurisdiction upon 
a Judge of the Court of King’s Bench in any proceeding respect
ing land, or in respect of any transaction or contract relating 
thereto or in respect of any instrument, caveat, memorial or 
other entry affecting land by decree or order to direct the Dis
trict Registrar to cancel, correct, substitute or issue any certi
ficate of title or make any endorsement or entry on any instru
ment or otherwise to do every such act and make every such 
entry as may be necessary to give effect to the judgment, decree 
or order of the Court. Under this section I have power to restore 
this land to the plaintiff, who, I find, to be rightfully entitled 
to it, and to direct the District Registrar of the Winnipeg Land 
Titles Office to cancel the existing certificate of title so fraudu-
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MAW- lently obtained by the defendant Broughton, and to issue to 
K. B. the plaintiff a new certificate of title, and I so order and direct 

Brown The plaintiff, in the relief claimed in his statement of claim, 
v. does not ask for redress against the assurance fund, but for a 

Brough to v. voj(|ftll(l<l 0f the defendant company’s mortgage as a charge upon 
cumn. j. his land. Sec. 154 of the Real Property Act prescrilws how 

compensation from the assurance fund may lx* obtained, and 
if, as I think is the case here, the defendant company’s mortgage 
must be recognized as a valid charge upon the land, it seems to 
me there could be no clearer case than this where compensa
tion from this fund to the plaintiff ought to be made, on its 
l>cing established that the plaintiff’s loss, occasioned by the 
registration of the mortgage in question, cannot lx* recovered 
from the defendant Broughton.

Counsel for the District Registrar contends that the system 
of registration provided by our Real Property Act is one of 
guaranteed title, and that where a bond fide purchaser, which, 
of course, would include an innocent registered mortgagee for 
value, gets title under the Act, he is protected, and the party 
deprived must look to the assurance fund for redress and com
pensation.

The following sections of the Act may In* referred to: 70. 84, 
84 (c), 98 and 99.

Sec. 79 provides that every certificate of title shall, so long 
as the same remains in force and uncancelled, Ik* conclusive evi
dence at law and in equity as against His Majesty and all persons 
whomsoever that the person named in such certificate is entitled 
to the land described therein for the estate or interest therein 
specified, subject to tin* right of any person to shew that the 
land is subject to any of the exceptions or reservations men
tioned in secs. 78 or 82, or to shew fraud wherein the registered 
owner, mortgagee or encumbrancer has participated or colluded 
and as against such registered owner, mortgagee or encumbrancee. 
The exceptions and reservations mentioned in secs. 78 and 82 
do not affect this case. The question of fraud certainly affects 
the defendant Broughton as the present registered owner, and 
can he set up by the plaintiff as against him, so that his certificate 
of title is not conclusive as against such defendant.

The bond fides of the defendant company’s mortgage is not 
questioned, that is, there was no fraud or collusion on the part
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of the defendant company in connection with such mortgage, 
so this ground of objection cannot, under this section, he urged 
against the defendant company or its security.

The provisions of secs. 84 and 84 (c) are significant. Sec. 
84 says that no action of ejectment or other action for the re
covery of any land under the new system shall lie or In* sustained 
against the registered owner for the estate or interest in respect 
to which he is so registered except in the following cases, amongst 
which only that named in sub-sec. (c) need In* considered. This 
8ul>-section says
except in the* ruse of a person deprived of any land by fraud as against the 
person registered as owner through fraud, or as against a person deriving 
his right or title otherwise t han bond fide for value from or through a person 
so registered through fraud
That is to say, the prohibition does not extend to an action by 
a person who has l>een deprived of his land against the person 
registered as owner through fraud (in this case the defendant 
Broughton) or to an action by such a person against one deriving 
his title otherwise than bond fide for value from or through a 
.•erson so registered through fraud, which in the present case 
would Ik* the defendant company if its title as mortgagee had 
been derived otherwise than bond fide and for value, but if de
rived bond fide and for value even from a person (the defendant 
Broughton in this case) so registered as owner through fraud, 
its title cannot lie impeached.

This seems to me a clear expression of the principle under 
the statute that a good and indefeasible title can be transmitted 
to an innocent party by one whose registered title has lieen 
acquired through fraud or even upon a forged instrument.

Sec. 98 provides that unregistered instruments under the 
Act confer a right of registration, and see. 99 that, except in the 
case of fraud on the part of such person, no person contracting 
or dealing with, or taking, or proposing to take an instrument 
from a registered owner, shall be required, or in any manner 
concerned, to inquire into or ascertain the circumstances under 
or the consideration for which such owner, or any previous owner, 
is or was registered or to see to the application of the purchase 
money or of any part thereof, nor shall any person Ik* affected 
by notice, direct, implied or constructive, of any trust or un
registered interest, any rule ot law or equity to the contrary
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notwithstanding, unci the knowledge that any trust or unregis
tered interest is in existence shall not of itself lx* imputed as fraud.

Hogg on the Australian Torrens System, at p. 821, on the 
chapter dealing with remedies for wrongful registration, says:

However improperly it may have come on the register any certificate 
of title whieh is actually registered is (subject to the exception referred to 
in the Australian statute) capable of becoming a good root of title in the 
hands of a bond fide purchaser.

In Katene Te Whakaruru v. Public Trustee, 12 N.Z.L.R. 661, 
Richmond, J., said, at p. 661:—

I am not prepared to say that the registration of a void instrument 
will in a case like the present, (registration of a void lease) be effectual to 
create in favour of the person who immediately claims under it and on 
whose behalf it has been presented for registration, the estate which it 
purports to create or transfer.

It has been decided by the Privy Council in Gibbs v. Messer, |1K91) A C 
24h, as it had previously been decided in this colony, that the immediate 
transferee under a forged instrument has no title against the true registered 
owner. . . . But the case of a bond fide transferee from a person placed 
on the register under a void or voidable instrument does undoubtedly 
constitute a special case of exception, in which the security of the true 
owner in his holding is sacrificed to the object of facilitating transfi r

This case, it is true, seems to have hinged upon the provisions 
of sec. 170 of the New Zealand statute, of which our Act contains 
no counterpart, hut which section, 1 think, is very analogous 
in principle to secs. 84 and 84 (c) of our statute. If anything, 
the provisions of our statute, as a whole, hearing upon this ques
tion are stronger in favour of upholding such a title than are
those of the New Zealand statute.

The leading case on forged titles is Gibbs v. Messer, [1891] 
A.C. 248, referred to in the foregoing quotation. It arose under 
the transfer of land statute of the Colony of Victoria. The 
facts in that case were almost identical with the facts hen-, save 
in this very important particular, that the transfer in that case 
was not only forged, hut was made to a non-existent jierson 
under a fictitious name, and such fictitious name was sulwti- 
tuted in the register for that of the true owner, and a forged 
mortgage from such fictitious person given to a registered mort
gagee, who had bond fide advanced money on the security of 
such land, while here the transferee in the forged transfer is a 
real person, who himself, as registered owner, executes the mort
gage to the defendant company, who th«ireu|xm became ,regi»- 

-red its encumbrancers on the land. It was held bv tin I’riv)
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Council in this case* that the plaintiff, the true owner, must 1m* 
restored to the register, hut that the mortgage was invalid, and 
did not, in favour of the mortgagee, constitute an encumbrance 
on the plaintiff's title, though under the Act it would have had 
that effect in favour of a bond fide registered assignee thereof.

1 quote from the judgment at p. 254:—
The main object of the Act, and the legislative scheme for the attain

ment of that object appear to them to be equally plain. The object is to 
save |M'rsons dealing with registered proprietors from the trouble ami 
expense of going behind the register, in order to investigate the history of 
their author’s title, ami to satisfy themselves of its validity. That end 
is accomplished by providing that every one who purchases, in bond fide 
and for value, from a registered proprietor, and enters his deed of transfer 
or mortgage on the register, shall thereby acquire an indefeasible right, 
notwithstanding the infirmity of his author's title. In the present case, 
if Hugh Cameron (the fictitious transferee) had been a real person whose 
name was fraudulently registered by Crcewell, his certificate of title, so 
long as he remained undivested by the issue of new certificates to a bond 
fid« transferee, would have been liable to cnncellaion at the instance of 
Mrs. Messer: but a mortgage executed by Cameron himself, in the know
ledge of Cresswell’s fraud, would have constituted a valid incumbrance 
in favour of a bond fide mortgagee.

And at p. 255:—
The difficulty which the mortgagees in this ease have to encounter 

arises from the circumstances that Hugh Cameron was, as Mr. Justice 
Webb aptly describes him, a “myth.” His was the only name on the 
register, and, having no existence, he could neither execute a transfer nor 
a mortgage.

Now, the Victorian statute is very similar to ours. Com
pare see. 69 of that statute with sec. 79 of our Act, and it will 
Is* seen that the legal effect to In* given to certificates of title 
under both Acts is practically identical. Sec. 99 of our Act 
finds its counterpart in sec. 140 of the Victorian Act. Sec. 84 
of our Act seems designed in part to afford the same protec
tion to registered owners bond fide and for value as sec. 208 of 
the Victorian statute affords to registered purchasers bond fide 
for valuable consideration. Cast's, therefore, decided upon the 
Victorian statute may well be looked at and may form precedents 
to guide one in construing similar provisions in our own statute.

In Aatds Company \. Mere Roihi, [1905] A.C. 176, Lord 
Lindley, at 204, commenting on the decision in Cibbs v. Messer,
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tujtra, says:—
lord Watson in his observations on the protection given to bond fide 

purchaser* points out that a bond fide purchaser from a registered owner is 
in a bettor position than a first registered owner whose title may be im-
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peached for fraud, but there is nothing in his judgment in favour of the 
view that an original registered owner claiming through a real person 
does not get a good title against everyone except in those cases specially 
mentioned in the Act, fraud being one of them.
And upon the question of fraud, see p. 210 of Lord Lindley’s 
judgment, where he says:—

Further, it appears to their Lordships that the fraud which must be 
proved in order to invalidate the title of a registered purchaser for value, 
must be brought home to the person whose registered title is impeached 
or to his agents. Fraud by persons from whom he claims does not affect 
him unless knowledge of it is brought home to him or his agents.

Here there is no suggestion of any fraud or fraudulent know
ledge affecting the defendant company in the matter of the title 
of their mortgagor, the defendant Broughton, or of the mort
gage loan which was negotiated to him. “‘Registered owner,' 
under the Act, includes and means any person or body corporate 
registered under the Act as owner of any estate or interest in 
land or of any mortgage or encumbrancers thereon,” so that a 
mortgagee for valve without notice and who has not been guilty 
of any fraud is afforded the same protection as a registered owner 
of the land itself, who became so registered under like innocent 
conditions.

In effect, I hold that our statute gives full and complete pro
tection to a bond fide purchaser or mortgagee for value if he 
deals with the registered owner, and produces and relies upon 
a document of title signed by that registered owner.

Reference may l>e made to the following cases as instructive 
on the points under consideration here. Hassett v. Colonial llnnk 
of Australia, 7 V.L.R. at p. 380, where Stawell, C.J., said:—

In considering this statute, it is necessary to bear in mind that the 
intention of the Act is to make a certificate of title conclusive evidence of 
the right of the person to whom it is issued. The legislature foresaw that 
that effect might in some instances occasion hardship, and so provided for 
cases of fraud, error or misdescription giving a right of action in the event 
of persons being injured, either against the person causing the injury or 
against the registrar as the representative of the assurance fund.
And see /tVAdams and McFarland, 20 D.L.R. 988. This latter 
case was decided upon the Alberta Land Titles Act, and is, I 
think, clearly distinguishable from the case at bar. The learned 
Judge says, at p. 295-6:—

1 am not considering the question as to whether or not such a document 
(a forged transfer) may become the root of a good title in one who in good 
faith, and for valuable consideration buys from the registered transferee 
under it, for that question does not arise here.
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The judgment merely decides that the transferee named in a 
forged document (transfer), who, in good faith and without 
knowledge of the forgery, succeeds in having himself registered 
the owner of the land and one who takes from him with know
ledge of the facts, does not acquire, as against the former regis
tered owner who has lx*en wrongfully deprived of the land, an 
indefeasible title to it. I think the decision is right and one 
which would probably lx* followed in our own Courts upon our 
own statute on similar facts, because, so long as such a purchaser's 
title remained undivested by the issue of a new certificate to 
some bond fide transferee for value, it would be subject to attack 
by the true owner on the ground that it rested upon a forgery.

The judgment in Gibbs v. Messer, supra, at p. 255, seems to 
make the reason for this distinction clear. It says:—

The protection which the statute gives to persons transacting on the 
faith of the register is by its terms limited to those who actually deal with 
and derive rights from a proprietor whose name is upon the register. Those 
who deal not with the registered proprietor, but with a forger, and who 
use his name, do not transact on the faith of the register; and they cannot 
by registration of a forged deed acquire a valid title in their own person, 
although the fact of their being registered will enable them to pass a valid 
right to third parties who purchase from them in good faith and for onerous 
consideration.

I think, therefore, that the plaintiff is entitled to have the 
existing certificate of title standing in the name of the defendant 
Broughton set aside and cancelled, and to have a new certificate 
of title issued to him revesting the land in him as of his former 
estate, but subject, however, to the mortgage of the defendant 
company, which I hold to be a good and valid encumbrance 
upon the land therein mentioned.

The plaintiff will l>e entitled to costs as against the defendant 
Broughton. Had he asked for damages I would have awarded 
them to him, but he has not asked for any.

As to the defendant company, the plaintiff's action must be 
dismissed, but without costs. In this respect, and for the same 
reasons, I follow the course taken by the trial Judge in Williams 
v. Box, 19 Man. L.R. 560, where, at p. 568, he says:—

So far as I am aware this is the first time the point in question in this 
sin! has come before the Courts of Manitoba for decision. For that reason 
the action will be dismissed without costs.

No case against the District Registrar has lx»en made out 
for penalizing him in costs. He and his officials are entirely
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free from blame in any respect; but he was a necessary party 
to the action to secure the relief by w ty of cancellation of the 
fraudulent certificate of title, and the issuance to the plaint ill 
of a new certificate, and for this reason the action will, of course, 
not be dismissed as against this particular defendant, but no costs 
whatever will be awarded against him, nor will he be entitled 
to any costs against the plaintiff.

It is to be hoped that the District Registrar will, on tin- 
strength of my findings of fact, t>e able to recommend to the 
proper authorities prompt payment to the plaintiff out of the 
assurance fund not only of a sum sufficient to discharge the 
détendant company’s mortgage, but also all costs and disburse
ments to which the plaintiff has been put and which he has 
properly incurred in bringing this action, and so as to fully in
demnify the plaintiff under the circumstances without the neces
sity of the plaintiff bringing a fresh action against the District 
Registrar for redress from the assurance fund; this course being 
dependent upon proper evidence being submitted to the District 
Registrar that any verdict for damages against the defendant 
Broughton could not be recovered to comply with the provisions 
of the section of the Act providing for relief against the assurance 
fund of the province. Judgment accordingly.

HULL ▼. SENECA SUPERIOR SILVER MINES
Ontario Supreme Court, Appellate Division, Falconbridge, C.J.K.H , Riddell, 

Latehford and Kelly, JJ. April 19, 1915.
1. Master and servant (| II A4—7»)—Work in miner—Ikexperikn. kd

employee—Want op guide—Negligence causing death.
Permitting an inexperienced employee to work alone at night on a 

dimly lighted deck of a mine, which required the taking of car* 
loaded with ore from the cage of a hoist, without having an experienced 
man to guide him in the work, afiords reasonable grounds for a jury’s 
finding, where the employee is later found dead below the deck even 
where nobody saw him fall, that the death was caused by the negligence 
and breach of statutory duty of the master.

2. Master and servant < | II A 4—76)—Work in mines—Statutory in.-
ulationh— Duty or master as to safety.

Sec. 104. rule 45. of the Mining Act R.S.O. 1914. rli. 32. presoril» " the 
code of signals for raising or lowering a cage in the shaft of a mine, 
and rule 9H provides that the owner of a mine shall enforce ami "h 
serve such care and precaution for the avoidance of accident i in 
jury to any person in or about the mine as the particular circumstance* 
of the case"require, and that the machinery, plant, appliances, and equip
ment, and the manner of carrying on operations, shall always nml 
according to the particular circumstances of the case, conform t" the 
strictest considerations of safety.
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3 Master and servant i § 11 A 4— 75)—Work in mines—Duty ah to
SAFETY—STATUTORY REQUIREMENT»—NEGLIGENCE OE FELLOW SER
VANT—Liability of master.

Failure of a mine-owner to maintain the mine in a condition suit
able for carrying on the work witli reasonable safety is followed by 
liability, even though the act which caused the injury may have been 
attributable to neglect of duty of a fellow employee, and even though 
the owner employed competent officials for the superintendence of the 
mine, and required the statutorv directions to be observed.

|(/ro»l v. Acadia Coal Co. ( 1902), 32 Can. 8.C.R. 427; ti.T.R. Co. v. 
Griffith. (1911), 45 Can. S.C.R. 380, applied]

4. Master and servant (§11 A 4—70)—Dangerous machinery—Incom
petent MANAGEMENT—WANT OF SUPERVISION—NEGLIGENCE.

It is negligence on the part of employers to omit providing a proper 
system by which the dangerous character of the employment might be 
lessened, and in putting an incompetent man in charge of a dangerous 
machine, and keeping him there for part of the day and the whole of 
the night, without supervision or instruction.

[Choate v. Ontario Ifoiling Mill Co., 27 A.R. (Ont.) lo5; Jones v. 
C.P.R. Co., 6 D.L.R. 332, 13 D.L.R. 900. applied, f

Appeal from judgment of Lennox, J., in favour of plaintiff 
in action by widow under the Fatal Accidents Act to recover for 
death caused to ueceased while working in a mine. Affirmed.

//. E. Rose, K.C., and R. S. Robertson, for appellants.
A. 0. Slaght, for plaintiff, respondent.
Latchford, J. :—On the night of the accident, the plain

tiff’s husband was working out his first shift on the top deck 
of the shaft-house at the defendants’ mine near Cobalt. 
There, at an elevation of 40 feet above the natural surface of 
the ground, he was performing alone the triple functions of 
deck-man, cage-tender, and trammer—too much work, accord
ing to one of the witnesses, for one man to do. Every three or 
four minutes, the cage was hoisted to the dimly-lighted deck, 
with a ton-laden car of rock or ore. Hull had to lift the gate 
at the shaft-head, see that the cage was raised a few inches above 
a point where the two steel bars called “chairs” could be 
thrown in by a lever to intercept the descent of the cage, place 
the chairs in position, signal for the cage to be lowered upon the 
chairs, align the rails outside the cage with the rails within 
it, on which the loaded car rested, pull that car out of the cage 
and along the rails past a switch, where stood a car which he 
had emptied, push the empty car into the cage still resting on 
the chairs, signal to lower the cage to the working level, pull 
the lever withdrawing the chairs, drop the gate at the shaft-
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head, return to the laden car and push it to the proper bin if 
it contained ore, or out 100 or 150 feet along the rails if it 
contained “muck,” dump the car, and then return with it to 
find the cage raised to the deck once more with a loaded car, 
when, da capo, his round of duties had to be quickly repeated.

He had so worked alone from midnight until the time of 
the accident—about 2.30 a.m. ; but, from 7 or 7.30 on the pre
vious evening until midnight, a man named Leelair was with 
him “to shew him what to do.” There is no evidence that 
Leelair—a labourer of the same class as Hull, and receiving 
the same wages—gave any instructions whatever to Hull. Cer
tainly none were given by the mine captain, Dunnigan, or by 
any other person in authority.

The cage was raised and lowered by a cable passing over 
a sheave near the roof of the shaft-head, and thence to a hoist
ing engine in an adjacent building. The hoist, as it is called 
in the evidence, was in charge of one Davis, who had been at 
work, except for a brief interval, from 1 p.m. of the previous 
day. He was on his second shift on his first day, but had 
worked in a similar capacity for the defendants on smaller 
hoists, and was considered by Dunnigan, the shift-boss, to be a 
good hoist-man.

After the accident, the cage was found suspended with 
its floor 4 feet 10 inches above the level of the top deck—an un
necessary and dangerous position, according to the witness 
Enright, who was asked (evidence, pp. 18, 33): “What would 
you expect to happen if the hoist-man put it ( the cage) up that 
far in that room, right as it was! A. I would not expect any
thing only to fall down the shaft.”

Hull did fall down the shaft. No eye witnessed his fall. 
A car, with Hull’s body jammed between it and the side of the 
shaft, was found about 60 feet below the top deck. There 
is not the slightest foundation for the suggestion made by the 
defendants that the car which fell with Hull was not an empty 
car. Had it been full, Murphy and the men working Mow 
with him would have had reason to remember the circum
stances. Moreover, it appears from Davis’s evidence that he 
had hoisted the cage from below—laden, of course, with a car
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of ore or rock—to above the deck level, and then, an he says, 
upon signal from Hull, had let it back on the chairs, where it 
rested for a time. It would then be Hull's duty to take out 
the laden car and replace it with an emptied one. During 
both operations, the gate at the shaft-head would necessarily be 
open, as the outer gate of an ordinary passenger elevator 
is necessarily open during exit or entrance. 1 mention this 
because of the argument addressed to the Court that, owing to 
the protection afforded by the gate, Hull must have put him 
►elf in a position of danger. It was manifestly impossible, had 
the floor of the cage been at the deck level, for Hull to have 
fallen down the shaft.

The story told by Davis is, that he was given u signal to 
taise the cage. He “eased” it off the chairs, that tin y might be 
withdrawn by Hull, as was usual. Then, intending that the cage 
should fall to the mining level, he let it drop, but it was stopped 
by the chairs, which had not been moved. Afterwards, he was 
given another signal to raise the rage, and again “eased” it 5 
or 6 inches. Then again one bell—the proper signal to raise- 
wan given him, and he went on hoisting the cage until he thought 
it was getting close to the roof, when he stopped the hoist with
out further signal. The cage remained in the same position 
until after the accident, at a height sufficient to permit tin- 
empty car to pass under it. Hull, in the ordinary course of his 
duty, would push—not pull—the car into the cage if on a level 
with the deck. After the accident, the chairs were “out,” that 
is, they were not in position to intercept the cage. They had 
• ither been pushed out bv the falling car or thrown out in the 
usual way by Hull. There is no finding by the jury on the 
point, or ns to how the accident happened.

The jury find that there was no negligence on Hull’s part, 
thus negativing the contentions of the defence as to carelessness 
or suicide. How the accident happened is obvious. In the in
terval between Hull’s removal of a loaded ear from the hoisted 
«age and his return with an empty one, the cage was hoisted 
without his knowledge, and he shoved the empty car into the 
opening, not clearly discernible in the dim light, where he had
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left the cage, and still expected it to be, and was dragged down 
to his death.

As against the defendants, two grounds of negligence eaus
ing the accident are found : not having an experienced man to 
shew Hull the regular way of performing his duty ; and not 
leaving an experienced man with Davis until Davis well under- 
stood the hoist, which, in the opinion of the jury, he did not 
understand.

It may lie doubtful whether the finding that the absence 
of instruction contributed to the accident is warranted by Uie 
evidence. Much stronger inferences against the defendants 
were, I think, open to the jury, upon the facts established 
before them. However this may be, the second finding of negli
gence is, in my opinion, of itself sufficient to support the judg
ment appealed from.

Mining is dangerous work. There was danger on the top 
deck, as well as down in the workings, though doubtless as 
the mine captain says, there was greater danger below. There 
is a necessity for much greater care than mining companies, in 
their anxiety to win ore as cheaply as possible and increase 
either their profits or the market value of their shares, would 
ordinarily exercise without compulsion. Hence the obligations 
imposed by statute in all mining countries. The Mining Act of 
Ontario, R.S.O. 1914, eh. 32, sec. 1 (54, rule 45, prescribes the code 
of signals for raising or lowering a cage, and, by rule 98. re
quires, inter alia, that “the manner of carrying on operations 
shall always, and according to the particular circumstances of 
the case, conform to the strictest considerations of safety.’

Having regard to the finding that there was no eontrihuton 
negligence, the immediate cause of the accident was some negli
gence on the part of the hoist-man, Davis. There is evidence 
that Davis was incompetent. Davis and Dunnigan. on one 
hand, and Enright, on the other, are in conflict as to the signals 
employed at the. mine when the cage was to be lowered from 
the top deck. Enright says that the signal in use while he 
worked on the deck was two bells. Dunnigan and Davis sa\ 
that the statutory signals were used—one bell to lift the case 
off the chairs, then two to let it drop. The findings, such as
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they are. seem to me of necessity to imply condemnation of 
the system in use—that the manner of carrying or operation» 
according to the particular circumstances, that is, the novel, 
one mue, and dangerous work the deceased was performing, un
hurt rueted, and the inexperience and incompetence of Davis, 
subject to no proper supervision, did not conform, as the stat
ute required them to conform, to the strictest considerations of 
safety.

Such being the statutory obligation cast upon the defend
ants. and not discharged, they cannot escape liability on the 
plea that Davis was a fellow-servant of Hull. As in Choate 
v. Ontario Kollinq Mill Co. Limited, 27 A.R. 155. the negligence 
was really that of the employers, in omitting to provide a 
proper system by which the dangerous character of the employ
ment might be lessened, and in putting in charge of a dangerous 
machine, and keeping there for part of the day and the whole 
of the night, without supervision and instruction, a man in
competent to manage the hoist. They were thus, like the defend
ants in Jones v. Canadian Pacific U.W. Co., Id D.L.R. 900. 
“either the sole effective cause of the acculent or a cause materi
ally contributing to it.”

1 think the appeal should be dismissed with costs.
Faia’Onbriixie, C.J.K.B.:—I agree.
Killy, .1 :—The plaintiff is the widow of Regis Hull, who 

met his death on the 4th April, 1914. while in the employ of the 
defendants at their mine in the township of Coleman. She 
hucs not only for her own benefit, but also on behalf of her 
three infant children, the eldest of whom was alsmt 4 years of 
age at the time of her husband's death.

The deceased commenced to work for the defendants at 7 
o’clock on the evening of the 3rd April. He was employed at 
the top of a shaft through which cars of ore, earth, or rock 
were hoisted in a cage from the Iwttom of the mine. the deck 
or place on which he was working was about 40 or 42 feet 
above the ground level, and the shaft was so built as to permit 
of the cage being elevated to a distance of about 8 feet above 
the deck. The process of hoisting was. that a small car con
taining the material, and weighing together about a ton. was
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placed in the cage at the bottom of the mine, the cage being 
then hoisted in the shaft until its floor reached the level of the 
deck on which the deceased was working. On reaching that 
level, contrivances known as “chairs” were, by means of a lever, 
made to project beneath the cage so as to hold it in place while 
the car was being run from the cage on to the deck. The open 
iug of the shaft to the deck was protected by a gate which, on 
the arrival of the cage at the deck level, was raised so as to 
permit of the car being taken out. It was the duty of the de 
ceased, when the cage arrived at the deck level, to operate th* 
lever drawing the chairs beneath the cage, open the gate, run 
the car from the cage on to the deck for a distance of several 
feet, run an empty car into the cage, and signal to the person 
operating the engine in the hoist-room to lower the cage, first 
withdrawing the chairs from beneath the cage. His duties then 
required him to run the loaded ear, if it contained earth, to the 
dump, a distance of about 100 feet, the shift-boss says (another 
witness puts it at about 150 feet), from the shaft, but, if loaded 
with rock, then to the ore-bins close to the shaft. The deck 
and the entrance to the sha-ft were lighted by one electric lamp 
of not more than 16 candle power.

The deceased worked from 7 p.m. until midnight ; and was 
then off duty for about an hour, returning at about 1 o'clock; 
and at about 2.30 a.m. his dead body and a car were found 
wedged in the shaft at a point about 16 feet below the ground- 
level.

He had been working alone ; no person was within sight of 
him, and no one has been able to say just how he came to be 
in the shaft. On an examination made soon after the dis
covery of his dead body, the cage was found stationary at 4 
feet and 10 inches above the deck—the gate leading from the 
deck into the shaft being raised to the same height, and the 
chairs being out of use.

The evidence shews that at times the cage with a loaded car 
thereon arrived at the deck-level at a rate of once in three min
utes. No one was assigned to help the deceased in the perform
ance of his many duties, but there is some evidence, to which I 
shall refer later, of another man having been sent to instruct 
him in the earlier hours of his night’s work.
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In answer to questions submitted, the jury found negli
gence by the defendants, causing the death, and negatived eon- 
nibutory negligence. The defendants’ negligence found by 
the jury, in answer to the second question, consisted in their 
not having an experienced man to shew Mull the regular way 
of performing his duty, for at least the first shift ; and, secondly, 
that the defendants should have had an experienced man with 
Davis till he well understood the hoist, “which we consider he 
did not.’ Davis was the man in charge of operating the engine 
which raised and lowered the cage. Ilis position in the hoist- 
house was such that he could not see the cage in the shaft, or 
Hull’s movements ; he worked the engine in response to signals. 
The signals from the deck where the deceased was working were 
to be given by him. This further question was submitted :

How did Regis Mull come to his death?” To which was given 
the same answer as to the second question. The jury then added 
that they disposed of Davis's evidence. On their being asked 
by the learned trial Judge what they meant by “disposed.” 
the following explanation was given :

“The foreman: We consider, your Lordship, that the evi
dence that he gave did not appear to be satisfactory somehow. 
We could not get to the point as to how he could get a bell 
from Mr Hull, as he was busy going on with his work.

“llis Lordship : Do you mean by that that you do not give 
full credence to his evidence?

“The foreman: Yes, sir.
“His Lordship : And is that what you all mean, that you do 

not give full credence to his evidence ?
‘The foreman: Yes, sir.
His Lordship : We will leave it that way.
Mr Slaght : Do all the jury assent to that?
llis Lordship : Do you all assent to my interpretation of

that?
“The foreman : Yes, s r.”

The provisions of the Mining Act, R.S.O. 1914, eh 32, are 
invoked by the plaintiff.

Rule 44 of sec. 164 requires that every working shaft which 
exceeds 50 feet in depth, unless otherwise permitted i i writ-
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ing by the Inspector, shall be provided with some suitable means 
of communicating by distinct and definite signals from tin 
bottom of the shaft and from every level for the time being in 
work between the surface and the bottom of the shaft, to tin 
hoist-room.

B v rule 45, a code of signals is prescribed.
Rule 46 is as follows: “No person but the cage-tender shall 

ring the signal-bell, and the signal to move the cage, skip or 
bucket shall be given only when the same is at the level from 
which the signal is to be given.”

Section 164 aims at ensuring a very high degree of safety 
for those engaged in operating mines. Many requirements t<< 
that end are therein specifically imposed, following which is 
rule fiti. in these general terms: “There shall always Im 
enforced and observed by the owner and the agent of a mine 
and by every manager, superintendent, contractor, captain 
foreman, workman and other person engaged in or about the 
vim such care and precaution for the avoidance of accident or 
injury to any person in or about the mine as the particular cir
cumstances of the case require ; and the machinery, plant, appli 
Hhees and equipment and the manner of carrying on operations 
shall always, and according to the particular circumstances of 
the case, conform to the strictest considerations of safety.”

The deceased was not familiar with the work he started in I" 
perform; the operations which he was engaged in were by no 
means free from danger, and the danger incident to the work 
was increased by the condition of dim lighting, and the necessity 
of activity in handling the large number of ears carried up by 
the cage, which required his prompt attention on their arrival at 
the deck. All these conditions made it the more necessary that 
he. an untried man, new to the work and unaccustomed to the 
surroundings in which he was placed, should have been so in
structed as to reduce to a minimum the danger inherent in that 
employment. There is evidence of something having been done 
in the way of instructing him. Dunnigan, the shift-boss on duty 
that night, says he had general orders to instruct any one who 
needed instruction, and that he sent a man, LeClair, from 7 
p.m. to 12, “to shew Hull what to do.” LeClair was in the
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same grade of employment and earning the same wages as Hull. 
His evidence, had it been procured, might have thrown som< 
additional light on what happened. He was not, however, 
called as a witness ; the defendants offered no evidence; and thi 
jury were left to draw what inference they thought proper from 
the evidence submitted for the plaintiff ; and, in arriving at 
whether there was proper or sufficient instruction, they were en
titled to give consideration to the inefficient lighting of the deck 
and the other conditions under which Hull’s many duties had 
to be performed.

The jury bclie\ed that Davis, who operated the hoist, did 
not properly understand it, and that his efficiency would have 
been increased had he been further instructed. The evidence 
as to his understanding of and response to the signals was not 
altogether satisfactory. He had been on duty almost continu
ously from 1 o’clock in the previous afternoon. His version of 
what took place is that, in response to signals, he raised the cage 
a few inches off the chairs to enable them to be withdrawn, and 
then lowered the cage, which, however, again rested on the 
chairs; following which, two further signals having been re- 
<• ived, he raised the cage slowly until he thought it was close 
to the shaft-wheel—the position in which he found it after the 
accident, and which, another witness, Enright, says, would be 
dangerous to a man handling the car. Enright performed in the 
day-time the same duties as the deceased was engaged in on 
the night of the accident, and spoke with a knowledge so ac
quired. In answer to a question suggested by the learned trial 
Judge, he said that, the hoist being up to that height, he “would 
not expect anything to happen, only to fall down the shaft.” 
But the jury were not satisfied with Davis’s evidence.

It is argued that, no one having seen how the accident hap
pened, it was not open to the jury to find as they did ; that, on 
the evidence, the death could as readily be attributed to mere 
accident, or, for that matter, that it might have been the result 
of a suicidal act. The jury, however, have expressly negatived 
contributory negligence. There is no evidence that there was 
any interruption in Hull’s work down to the time of the acci
dent : the finding of his dead body, jammed with the car against
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the wall of the shaft, indicates that he and the car went dowi 
together, the gate into the shaft being open, and the cage being 
in a position (4 feet and 10 inches above the deck) which per 
milted of his entering the shaft, with the car—it may well b< 
assumed in the course of his duty—and thus falling to his 
death. It is not an unreasonable assumption that he expected 
the cage to be in its accustomed place, or that in the dimlx 
lighted surroundings, with his attention directed to his work, he 
could not or did not observe the danger which resulted so 
fatally. The defendants’ obligation to conform to the strictest 
considerations of safety can hardly be said to have been fulfilled 
towards an employee working under the conditions in which th- 
deceased was placed. The system provided can, without distort 
ing the evidence, be said to have been devised rather with r< 
gard to economy in its operation than to that strict consider 
ation of safety required by the statute. Something was said in 
evidence of Davis’s lack of knowledge of the signals, and of 
the interpretation he put upon them in regard to what was 
proper when about to lower the cage. The jury may well have 
inferred that further instructions both to Hull and Davis would 
have been conducive to ensuring the degree of safety the statute 
contemplated.

If what is laid down in (Irant v. Acadia Coal Co. ( 1902 i 
S.C.R. 427. is to be followed, failure of a company to maintain 
the mine in a condition suitable for carrying on the work with 
reasonable safety is followed by liability, even though the act 
which caused the injury may have been attributable to neglect 
of duty of a fellow-employee, and even though the defendant 
company employed competent officials for the superintendence 
of their mine, and required the statutory directions to be ob
served.

The effect of the statutory duties imposed upon a mine-owner 
is also dealt with in Danis v. h udson Ban Mines Limited, 21 
D.L.R. 455.

In Britannic Merthyr Coal Co. Limited v. David, [ 1910] 
A.C. 74, it was held that upon the question whether the mine 
authorities had done their duty in taking proper care of the 
safety of the miners the burden of proof did not lie upon the 
plaintiff.
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But thi argument goes mo far as to contend that, admitting 
all this to be so. the ease is still wanting hi evidence properly 
>iibniissibl- to the jury connecting Hull s death with any act 

! omission of the defendants. Slight though it may be, there is 
still some evidence of Davis's failure fully to understand the 
signals, and this, with the evidence ns to his response to tin 
signals at the time the cage was hoisted to the top of the shaft, 
was quite proper for the jury’s consideration. There being a 
llnding against eontributor.v negligence, it was open to the 
jury to reach the conclusion on the evidence before them that 
Hull s death was not accidental, hut was attributable to the 
conditions of employment in which tin defendants placed him.

The ease is easily brought within the conclusion definitely 
?!iiled in (•rand Trunk It.W, Co. v. Griffith (1011), 45 S.C.R. 
380. where Duff. .1. (at pp. 386. 387), lays it down that a plain
tiff is entitled to succeed if he convinces the jury, on facts 
reasonably leading to that conclusion, that the defendants’ negli
gence has materially contributed to the mishap, and if at the 
same time the jury may reasonably find, and do find, that the 
defendants have failed to discharge the onus placet 1 upon them 
of shewing that there has been contributory negligence ; and 
where he quotes from Richard Kraus d Co. Limited \. Astley, 
11911] A.C. 674. at p. 678: “It is, of course, impossible to lay 
down in words any scale or standard by which you can measure 
the degree of proof which will suffice to support a particular 
conclusim. of fact. The applicant must prove his ease. This 
does not mean that lie must demonstrate his ease. If the more 

conclusion is that for which he contends, and there 
is anything pointing to it, then there is evidence for a Court 
t(. net upon. Any conclusion short of certainty may be mis 
called conjecture or surmise, but Courts, like individuals, habi
tually act upon a balance of probabilities.”

I am of opinion that there was evidence before the jury 
front which they could have reasonably drawn the conclusion at 
which they arrived ; that the ease could not properly have been 
withdrawn from them: and that, therefore, the appeal should be 
dismissed with costs.

Hinnr.i !.. •!.. dissented. .!/>/># nl dismissed.
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QUE HAMILTON v. CHURCH.

K. B Quebec Court of King's Hench. Appeal Suie, Trenhulme, Lavergne, Crux 
Carroll, and Archibald, JJ.

1. Conflict ok laws i § I C—65)- Alimony Law governing—Domicil* .
The payment of alimony is a personal obligation and the law govern

ing the demand for it in that of the actual domicile of the consorts at 
the time of the demand, although the law of the domicile at the time 
of the marriage governs the effect of such marriage 

li'hurch v. Hamilton, 20 D.L.R. 631). varied.)
2. Divorce and reparation (| V7 A—46)—Judgment en separation in

cori*s Adultery of wife—Right of wife to alimony.
Kven though the husband has obtained, on the ground of adult* t \ 

on the part of the wife, a judgment en sé/iaration de corps, the wife, 
according to the law of Quebec, is entitled to a decree for alimonv 
but the court should consider the means of the husband and the conduct 
of the wife in fixing the amount.

Statement Appeal from the judgment of MeCorkill, J., 20 D.L.R. 63!) 
('hoquette <t* Galipeault, for appellant.
('asgrain <t* Lavertj, for respondent.
The judgment of the Court was delivered by
Carroll, J.:—The appellant Hamilton contracted marriage 

with the respondent at Ottawa, Ont., June 5, 1895, and it is 
admitted that the parties had their matrimonial domicile there. 
Later Hamilton was named agent of the Bank of Commerce at 
Portage la Prairie, Manitoba. Later he was ap|K>inted agent of 
the same bank at Quebec. He brought an action here against 
his wife for a .séparation de corps, which has lieen maintained. 
The wife, on her part, brought, in Quebec, an action for alimony 
against her husband.

By par. 3 of this plea, Hamilton sets up the judgment which 
he obtained against his wife, and adds:—

Thai it was established in the said cause and is true that although 
the consorts were domiciled at Portage La Prairie, the present plaintiff 
was unfaithful to her duties as a wife, was guilty of adultery, and had 
abandoned her husband and children, and gone to live with a strangci 

Then, in par. 7, he says:—
As well under the law of Ontario where the marriage was contracted 

as under that of Manitoba where the consorts were domiciled, at the time 
of the facts set out in paragraph 3, the present plaintiff on account of her 
said conduct, has lost all right of recourse against the defendant for alimony 

The respondent inscrilx*d en droit against these two paragraphs, 
and claims that the effect of the siparalior de corps pronounced 
by a Court in the Province of Quebec cannot be governed by 
any other law than that of this province; that the ap|>ellant 
cannot Ik* relieved from the payment of the alimony claim, what
ever was the cause of the separation; that it is the law of Quebec
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which governs the obligation of the apjiellant towards the re
spondent for alimonx.

The inscription en droit lias l>een maintained. The ( 'ourt of 
first instance has declared that it is the law of the Province of 
Quebec which applies, and that pars. 3 and 7 of the pleading 
should lie struck out.

1 will first discuss the judgment as it affects par. 7. and. in 
I he s< , as it affects par. 3.

Is it the law of the Province of Quebec, the actual domicile 
of the consorts, which applies to this case, or is it the law of 
the matrimonial domicile? The appellant claims that it is the 
law of the matrimonial domicile, because the matrimonial con
tract is governed by the law of the place where it was entered 
into, and that it is this law which determines the effect of the 
marriage upon the property of the consort and the rights that 
they acquire in the property of each other by the marriage; that 
there arises a contractual obligation as a result of the marriage 
which gives to each of the consorts a claim upon the property 
of the other.

If the right to alimony could be ranged among the obliga
tions of the consorts as to their property, the claim of the appel
lant would Ik* well founded (citation from Fœlix). But it does 
not arise from the relations of the consort in respect to the property 
when one of them claims alimony.

Pigeau expresses it thus:—
Maintenance is a debt arising from the marriage which imposes upon 

the two consorts a duty to help each other in case of need and which the 
separation, whatever it may he. can never take away.
It is also the principle embodied in art. 213, Under our
law, whether the husband or the wife is guilty of adultery, he 
or she can claim maintenance if in need of it.

The marriage tie is not broken by the separation de corps, 
which does not relieve the consorts of this duty: Toullier, cited 
by Mr. Justice Bruneau in Duval v. Joubcrt, 42 Que. S.( '. 208, 213.

The obligation for maintenance is a personal obligation and 
not one as to property. Dalloz. Hep.vo. Lois No. 392 places 
this obligation under tin1 title, Droits des famille.—

If it is a case of family rights which do not depend on a question of 
capacity or incapacity, for example, from the obligation for maintenance 
existing between relations.
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QÜE. And he declares that for this claim it is necessary to apply tin
K. B. personal law.

Hamilton
If it is the case of a personal law, it is art. C, par. 3, of our 

code which applies:—
CH L’ECU. The laws of lower Canada relative to persons arc applicable to all tin

who reside there even to those who are not domiciled.
In the case of the Duke of Brunswick v. Dame De Ciiry, Cas* 

Sirey, 1866, p. 157, this woman claimed a pension for main
tenance as the natural daughter of the Duke of Brunswick. 
The latter declined the jurisdiction of the French Courts, lie- 
cause, he said, filiation is the first source of the right that the 
child has to claim maintenance from his father and that the 
plaintiff was born in a foreign country.

The plaintiff’s claim was not entertained, and the reporter 
gives us the reasons of the Court as follows:

Filiation is, without doubt, the primary source of the law that ;u. 
infant can claim maintenance from his father, but this right is only inclm ti 
so long as the child is not in need, and it is only at the moment that tin 
latter establishes that maintenance is necessary to him that the right i# 
complete and that consequently the obligation of the father becomes 
effective. At the .time then that the claim for maintenance is made by a 
person originally a foreigner, but who has become French before the claim 
was made it necessarily rests upon an obligation arising after the acquisi
tion of the French nationality by this person.

I cite this judgment to demonstrate that the obligation for 
maintenance did not arise in the Province of Ontario, but in 
the Province of Quebec, where the wife found herself in need of it

Now, the appellant has obtained from the Superior Court 
of this district a judgment en séparation de corps. This judg
ment has produced certain effects, but the appellant retains hi' 
title of husband, the marriage tie is not broken, and it is in thi> 
capacity of husband that he is liable for this alimony. In other 
words, it arises from an obligation which principally affects hi' 
jierson and not his pro|M*rty, and it is the law of his new domicile 
which should lie applied.

The inscription en droit has, then, been properly maintained 
upon this point.

As to par. 3. Under art. 213, C.C., the alimentary allowance 
should be governed by the condition, the means, and other cir
cumstances of tin* parties. Now, the appellant alleges that hi- 
wife was guilty of adultery. The Court, in fixing the amount 
of the alimony, should take this fact into account. No douh:
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u wife without any cause for reproach should receive an allow
ance more generous than the guilty wife, taking account always 
of the means of the one who should pay the

The Court in Lyons, in the case of Dargere, awarded alimony 
to the wife convicted of adultery, and the judgment is based 
upon the following grounds:—

Seeing that the séparation de corps does not dissolve the marriage 
that the consorts owe each other mutual fidelity, care and assistance; that 
it evidently follows from these two principles that the consort against 
whom the séparation de corps is pronounced has the right when he is in need 
of it to obtain aid from the other if the latter is able to furnish it; seeing 
m this case that in order to fix the amount of this aid. it is proper to take 
into consideration the grave wrong committed by the wife of Dargere, 
the evil consequences which have resulted from it, the fortune of the husband 
and. lastly, the latter's position (cited by Judge Bruneau in Dural v. Jouhert.

' 208
In accordance with the principles which I have set out, I 

am of the opinion that the inscription en droit should be main
tained as to par. 7 and rejected as to par. 3. Judgment varied.

TORONTO SUBURBAN R. CO. v. CORPORATION OF 
THE CITY OF TORONTO.

./ udicial Committee of the Dr ivy Council, Viscount Haldane, Lord Dunedin,
lord Parker of Waddington, Lord Sumner, and Sir Joshua Williams, 
January 20, 1915.

1 Street railways (§ 1—3)—Agreement with municipality—Repair ok 
roadway—"Tracks”—Powers of railway board.

The obligation imposed upon a street railway company by its agree
ment with a municipality, that the former should "keep clean and 
in proper repair that portion of the travelled road between the rails, 
and for eighteen inches on either side thereof,” does not extend to the 
doing of works which would give the roadway between the rails a new 
character, and the word "tracks” in sec. 3 of the Ontario Railway 
and Municipal Board Amendment Act, 1910, does not include the 
roadway between the rails, under which the Board has no jurisdiction 
to order the street railway company to pave that part of a road used 
by the railway.

Appeal from a judgment of the Appellate Division of the 
Supreme Court of Ontario, 13 D.L.R. 674.

Clauson, K.O.. Tyrrell Paine, and R. R. Henderson, for the 
appellants.

Sir R. Finlay, K.C.. and I. S. Fairty, for the respondents. 
The judgment of the Board was delivered by 
Viscount Haldane, L.C.:—This is an appeal from a judg

ment of the Appellate Division of the Supreme Court of Ontario 
affirming, with a variation on a minor point, an order of the 
Ontario Railway and Municipal Board. The question in the
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ease which presents real difficulty arises on the construction of 
an agreement made on September 4, 1899, and confirmed l>v tin 
Toronto Suburban Street Railway Company Act. 1900. Thi< 
agreement was made between the corporation of the township 
of York, within the limits of which was at that time the land 
on which part of the railway was situate, and the railway com 
pany. In 1909 this land was included within the municipal 
limits of the respondents, who succeeded to the rights and obliga
tions of the other corporation. Under the agreement referred 
to the railway company was given the right to construct, main 
tain, and operate “an iron or steel rail or tramway, single and 
double tracks,” subject to certain conditions, along certain road- 
and streets, including portions of Bathurst Street and Daven
port Road, within the land referred to, the motive power to b< 
either electrical or horse power, unless the corporation should 
consent to some other power. The township engineer and the 
town council were to prescribe the location of the tracks. These 
tracks, when laid on any portion of the travelled road, were, 
so far as practicable, to conform to the street or road, and were 
to lie laid flush with the streets, so as to cause the least possible 
impediment to traffic. Clause 6 was in these terms:—

The company shall, where the rails are laid upon the travelled portion 
of the road, keep clean and in proper repair that portion of the travelled 
road between the rails and for 18 inches on each side of the rail or rails lying 
on or being next to the travelled road, and in default the township may 
cause the same to be done at the expense and proper cost of the compam 

Bv clause 20 all persons using the street were to be at liberty 
to travel upon any part of the roadway occupied by the rail
way and in the same manner as upon other portions of the high
way. The agreement also enabled the corporation to take up 
any part of the street or road along which the railway was con
structed for the purpose of altering the street or road grade, and 
for other purposes, which were to include all those which were 
within the province and privileges of a municipal corporation 
There was also a clause enabling the corporation, in case the 
company should neglect to keep their track or roadway in good 
condition, according to the terms of the agreement, or to have 
the prescribed repairs made, to give notice to the company, 
and, in default of the latter executing the repairs, to effect them, 
and recover the cost from the company, and to determine then- 
rights under the agreement. The rights and privileges of the
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railway company under the agreement were to endure for 20 
years. P. <.

In April. 1912, the respondents applied to the Ontario Rail
way and Municipal Board, which had power and authority to 
deal with such matters vested in it under the Ontario Railway 
and Municipal Board Act, 1900, for an order directing the appel
lant c ompany to
reconstruct and put in a proper and sufficient state of repair its tracks and 
sub-structures in Hat hurst Street and Davenport Road in the city of Toronto, 
ml 18 inches on each side thereof.

Toronto
Suburban

Toronto

Vlacouut

The controversy which arose on this application was sub
stantially as follows. The roads in which the rails had been 
originally laid were at that time mud roads, or at all events 
unpaved. The respondents, at the date of the application, de
fied that these roads should be reconstructed, and to that end 
dug out and paved with blocks. The appellants did not con
test their liability to keep the portion of the roads between the 
rails and for 18 inches on each side of them in repair, but they 
maintained that they were under no obligation to reconstruct 
this space so as to make it a roadway of an improved character, 
such as the respondents were designing for the rest of the road
way on each side.

In support of their ease the respondents relied not only on 
the agreement itself, but on the Ontario Railway and Municipal 
Board Amendment Art, 1910. This Act, by <<•<•. 3. provided 
that
whenever in the opinion of the Hoard, r irs or improvements to or changes 
in any tracks, switches, terminals or terminal facilities, motive power or 
any other property or device use-1 any railway company in or in con
nection with the transportation < issengers, freight or property ought 
reasonably to be made there!• order to promote the security or con
venience of the public, or of the employees of the company, or to secure 
adequate services or facilities for the transportation of passengers, freight, 
or property, the Board, after a hearing had either upon its own motion or 
after complaint, shall make and serve an order directing such repairs, 
improvements, changes, or additions to be made within a reasonable time, 
and in a manner to he specified therein. . . .

As the result of the application the Board made an order 
directing the appellant* to put in a proper and sufficient state of 
repair its tracks and sub-structures in Bathurst Street and Daven
port Road, and to dig out and pave that part of the roadway 
used for railway purposes and 18 inches on either side thereof, 
the applicants being ordered to pave the remaining parts, the
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Board’s engineer to supervise and direct the carrying out of the 
order, and, in case of difference, to determine the kind of pave
ment to he put down.

On appeal by the appellants to the Supreme Court, it was 
declared that the Board had jurisdiction to make the order, and 
that the word “tracks” in sec. 3 of the Ontario Railway and 
Municipal Board Amendment Act, 1910, included all that part of 
any roadway occupied by the railway. The portion of the order 
of the Board appointing the engineer to determine the kind of 
pavement to be used was, however, varied, on the ground that it 
did not, as it should, in the view of the Court, have done, pre
scribe the kind of pavement which the appellants were to lay, 
and it was remitted to the Board to itself determine what the 
kind of pavement should be.

The decision of the Supreme Court was based not merely on 
the terms of the agreement, but also, as a separate ground of 
judgment, on the language of the section of the Act of 1910 
already quoted. With the construction placed by the Court on 
this section their Lordships find themselves unable to agree 
They cannot give to the word “tracks” used in the context in 
which it occurs in the section the wide interpretation placed on 
it by the Court, which extends it not only to the rails, but to the 
ground occupied not only between the rails, but up to 18 inches 
on each side. They think that the words in the section “in or 
in connection with the transportation of passengers, freight or 
property,” indicate an interpretation of a more restricted and 
literal kind, and exclude from the power given by the section the 
general roadway itself as distinguished from the rails, etc., laid 
upon it.

In the opinion of their Lordships, the other question, which 
arises on the interpretation of clause 6 of the agreement of 1899, 
presents greater difficulty, and it is only after much consideration 
that they have arrived at a conclusion on this point. It is argued 
that the obligation of the railway company extends to the portion 
of the travelled road which the company occupy, in whatever 
improved condition that portion may have been put, the purpose 
of the section being to secure that the entire roadway shall he in 
the same condition throughout its entire breadth . This argument 
does not, however, suffice to deternine the question at issue. 
It may well be that if the roadway has been improved by the
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respondents, the standard of repair is what is contended for. But 
assuming this to be so, the conclusion does not warrant the 
further inference that the company have bound themselves to 
change the condition of the portion of the roadway assigned to 
them by paving it and so raise the standard of their obligation. 
It is one thing to undertake to keep what is handed over in proper 
repair on the footing of maintaining it in the state into which it 
has been put, and quite a different thing to interpret an agree
ment “to keep clean and in proper repair” as imposing an obliga
tion to lay a new pavement of a kind which did not exist and 
was not provided for when the agreement was originally entered 
into, merely because the municipal authorities have themselves 
thought it right to improve the remainder of the roadway. Autho
rities were cited, in the course of the argument, in support of the 
different view of the operation of the words of the agreement 
which was taken by the Supreme Court of Ontario. But. in 
construing a document such as that liefore them, their Lord- 
ships do not think that decisions in other cases on the construc
tion of provisions analogous to that before them are of much 
assistance in a question of this kind. Much turns in each case 
on the context. The document to be construed must be read 
as a whole, and, in interpreting particular words, these cannot 
be read without reference to what comes l>efore and after. For 
example, the American case of Mayor of New York v. Harlem 
Bridge It. Co., 186 N.Y. 304, was much relied on in the judg
ment of the Court below in the present appeal. But there the 
law of the State appears to have imposed a duty to keep 
the surface of the street inside the rails, and for one foot outside thereof, 
in good and proper order and repair, and conform the tracks to the grades 
of the streets or avenues as they now are or may hereafter be changed by 
the authorities of the aforesaid towns.
It was held that:—

When the proper authorities, in view of the condition of the street ns 
shown to exist, decided that a granite block pavement should he laid . . . 
the requirement for repairing and keeping in good order compelled the 
defendant to cooperate with the city and put the space between its rails 
in the same condition as the rest of the street, even though that necessitated 
the laying of a new pavement.

It is no part of their Lordships’ duty to say whether, if they 
had to construe a statute containing these words, they would 
have arrived at the same conclusion as the American Court of 
Appeals. It is sufficient to observe that the language in the
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present case differs materially from what the Court of Appeal' 
had to construe. Here the obligation in clause G of the agree 
ment is: “where the rails are laid upon the travelled portion of 
the road” to “keep clean and in proper repair that portion of the 
travelled road between the rails and for 18 inches on each side." 
The tracks are, by clause 5, to conform to the street or road 
and to 1m* laid flush with the streets. It may well be that if 
the respondents desire to pave the whole of the travelled road, 
they may do so at their own expense, using the powers conferred 
on them by clause 17 to take up the street or road for any pur
poses within the province and privileges of a municipal corpora
tion. But the restricted language of clause G, which impose* 
an obligation on the appellants, appears to their Lordships, on 
consideration, primâ facie to confine that obligation to keeping in 
proper repair what is already there, and not to extend it to tin- 
doing of works which would give the portion of the road between 
and beside the rails a new character.

For these reasons their Lordships are of opinion that tin 
Railway and Municipal Board had no jurisdiction to make tin- 
order appealed from, and that the Supreme Court of Ontario 
was wrong in affirming that order. They will, therefore, humbly 
advise His Majesty that this appeal should be allowed and tin- 
orders in question should be discharged. The respondents must 
pay the costs of this appeal and of the appeal to the Supreme 
Court of Ontario. Appeal allowed.

ALTA.

8. C.

ROBERTSON v. WILSON.
Alberta Supreme Court, Heck, J. July 0, 191<j.

1. Pleading (§ 1 N—112)—Amendment—New cause—Effect on oh.-
lateral procekdings.

A right arising since the commencement of the action may by leave 
of Court, be set up by way of amendment of the statement of claim, 
particularly where it makes it necessary to continue interim or col
lateral proceedings, such as the continuance of an injunction growing 
out of the action.

2. Pleading (§ I N—112)—Amendment—New cause—Change of status
of SURETY.

A statement of claim in an action to set aside a fraudulent convex ..in. 
commenced by a principal ami surety may be amended as shewing 
the change of status of the surety after the commencement of the 
action.

[Stone v. Theatre Am. Co., 14 D.L.It. 62, applied.|
3. Fraudulent Conveyances ($ VII—41)—Remedied—To whom avail

able—Surety.
A surety is within the category of creditors within the purview of 

the Statute of 13 Elizabeth and the Assignment Act 1907 (Alta ), ch. 
6, sec. 44, in actions to set aside fraudulent conveyances.
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Motion for leave to amend statement of claim.
A. C. Grant, for plaintiff.
C. C. McCaul, K.C., for defendant.
Beck, J.:—This is a motion for leave to amend the statement 

of claim. The statement of claim, as it now stands, sets out, 
in effect: (1) That the plaintiff is liable to the Imperial Bank, 
as guarantor for the defendant J. K. Wilson, for SI,377: (2) 
that in August, 1914, J. K. Wilson transferred to the defendant 
Emma Wilson, his wife, the southerly 60 ft. of lots 15 and 16 in 
block 105; (3) that the plaintiff and the bank, having demanded 
security for the debt, .1. K. Wilson, in August, 1014, procured 
his wife to execute a transfer to the bank of the southerly 72 ft. 
of lots 1 and 2 in block 159, and that the bank holds the trans
fer unregistered; (4) that the plaintiff and the bank, having 
demanded further security, .1. K. Wilson procured a transfer 
from his wife of the first mentioned lands (those he had trans
form l to her), and the bank holds the transfer unregistered ; 
(5) that J. K. Wilson and his wife represented that the lands 
transferred were free of incumbrances, except a mortgage for 
$814; (5) that, after these transactions, J. K. Wilson registered 
a mortgage to the defendant Robert Wilson for $6,000 upon the 
first-mentioned lands, which had been made by Emma Wilson 
before the transfer to the bank ; (7) that the transfer from J. K. 
Wilson to his wife was without consideration and made when 
he was insolvent, with intent to defraud, etc. ; (8) that Emma 
Wilson “assumed the liability ” of .1. K. Wilson prior to or at the 
time of the second transfer to the bank; (9) that the mortgage, 
Emma Wilson to Robert Wilson, was without consideration and 
made when she was insolvent and with intent to defraud, etc. 
The claim is for a declaration that the bank is equitable mort
gagee and that the mortgage to Robert Wilson is void ; and for 
an injunction. The amendment asked is the addition of para
graphs to the following effect: (10) That since the pronounce
ment of the action the plaintiff has paid the bank; (11) that, 
on payment, the bank endorsed to the plaintiff the joint and 
several promissory notes of ,1. K. Wilson and Emma Wilson, 
amounting to 81,380.79; (12) that nothing has been paid; (13) 
that the bank has transferred the securities to the plaintiff; 
(14) that on August 15, 1914, J. K. Wilson transferred to Emma 
Wilson “all his right, title and interest” in and to the northerly
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60 ft. of lots 15 and 16 in block 165, the southerly 72 ft. of lots 
1 and 2 in block 159; and also lots 13 in block 155 and 3 in 
block 159; (15) that the transfer was made when J. K. Wilson 
was insolvent and with intent to defraud.

To permit the amendment in the form in which it is asked 
would confuse the issues to be tried more than they are at present; 
for I think the statement of claim, as it now stands, is at least 
embarrassing. Nevertheless, I think I should allow an amend
ment on the general lines of the amendment asked. The plain
tiff has an injunction which he wants continued. The position 
taken in opposition to the motion is, in substance, that the 
action, as it now stands, is not maintainable, because the plain
tiff’s status is alleged as that of a surety only, and that to per
mit the amendment would be to permit one which sets up a 
cause of action—and that the sole cause of action—arising since 
the commencement of the action, and that in any case the in
junction must go.

Though there are Ontario decisions to the contrary, I should 
be inclined to think that a surety comes within the words of 
13 Eliz., “Creditors and others” (see May on Fraud. Con., 
3rd ed., p. 102), and that the interpretation of the word “Credi
tor” as given by the Assignments Act (ch. 6 of 1907), sec. 44, 
so as expressly to include a surety, applies, by implication, to 
the word “Creditor” in sec. 39 (Fraudulent Conveyances), 
although it is expressed to apply only to that word in secs. 40, 
41, 42 and 43.

In either case the proper practice is said to be to sue on behalf 
of one’s self and all other creditors. I doubt if this is now so 
in this jurisdiction in any case (see Albertson v. Record, 1 D.L.R. 
804, but, if it is, an amendment to correct the omission ought 
in all cases to be allowed at any stage without terms (see Stone 
v. Theatre Am. Co., 14 D.L.R. 62).

At all events, whether or not the claim, as it now stands, 
discloses a good cause of action as against the objection that 
the plaintiff, when the action was commenced, had no locus 
standi or otherwise; and whether or not if, in allowing him to 
amend, I allow him to set up a cause of action which had not 
arisen at the time of the commencement of the action, I still 
think I should give the plaintiff leave to amend.
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There are, it is true, English decisions (Atty.-Gen. v. Avon 
Corp. (1863), 3 De G. J. and S. 637; Evans v. Bagshaw (1870), 
L.R. 5 Ch. 340; Tottenham Local Board v. Lea Conservancy 
(1886), 2 Times L.R. 410), in which it is said that, if a plaintiff 
was without title at the commencement of the action or suit, 
he cannot by amendment set up a title subsequently acquired. 
1 cannot, however, find any satisfactory reasoning for these 
decisions, and in the Annual Practice, 1915, pp. 475-6, it is said, 
“It is submitted that it can”—that is, that by leave an amend
ment can be made to a statement of claim setting up a cause 
of action which accrued to the plaintiff since the action was 
commenced. “By leave of the Court you can do anything” 
(per Jessel, M.R., in Original Hartlepool Co. v. Gibb, 5 Ch.D. 
719). In this jurisdiction, at all events where an action is com
menced not by a writ of summons, but by a statement of claim, 
I think it should be taken as a rule of practice that a right arising 
since the commencement of the action may, by leave, be set 
up by way of amendment of the statement of claim. The 
advantages of such a rule are that the costs will be somewhat 
less than if the plaintiff were compelled to commence proceedings 
anew, and that where there is an injunction, as in the present 
case, or other interim or collateral proceeding, such as a receiver 
order, garnishee summons or replevin order, the plaintiff may 
in a proper case retain the benefit of such interim or collateral 
proceeding.

In Kerr on Injunctions, 5th ed., p. 679, it is said :—
The plaintiff may, after obtaining an injunction, obtain an order to 

amend without prejudice to the injunction; and the injunction, even if not 
expressly saved, will be unaffected unless the record is changed or the 
equity on which the injunction was obtained is displaced or materially 
altered by the amendment.
This proposition is explained in McDonell v. McKay, 12 Gr. 414.

I will give leave to the plaintiff to file an amended statement 
of claim, without prejudice to the injunction, for the purpose 
of setting up in proper form what the proposed amendment, in 
conjunction with the statement of claim, as it now stands, indi
cates to be his present cause of action. On these lines he may 
amend as he may be advised. I suggest that some care and 
skill should be exercised in framing the amended statement of 
claim, and point out that, though the amended statement of 
claim will be filed pursuant to leave, it will, nevertheless, be
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subject to be struck out or compulsorily amended if embarrassing 
or bad in law. The plaintiff will have ten days in which to 
take advantage of this order. The defendant will have the costh 
of this application and all costs thrown away by reason of tin 
amendment in any event of the action. Motion granted.

MONTREAL TRAMWAYS CO. v. LEFEBVRE.
Quebec Court of King's Bench, Appeal Side, Sir Horace Archambe.uuU, C .l 

Trenhulme, Lavergne, Cross and Carroll, JJ. February 20, 1915.
1. Street Railways (§ 111 11—25)—Injvhy topakkknoer—Extending arm

THROTTO H WIN DOW—LIABILITY.
Vnh-ss a tramway company has been guilty of negligence in some other 

respect, a passenger who puts his arm on the sill of the ear window in 
such a way that it projects beyond the side of the ear, and is struck 
by a car going in the opposite direction, cannot recover damages fm 
such injuries.

statement Appeal from judgment of Weir, J.
Meredith efr McPherson, for appellant.
A. P. Mathieu, for respondent.

csrroii.j. Carroll, J.:—This is an api>eul from a judgment which 
condemned the appellant to pay to the respondent $90!» on 
account of an accident which happened under the following 
circumstances: Lefebvre was a passenger in one of the cars of 
the appellant company. This car was going towards the east 
upon the street Des Commissaires. He was seated on the south 
side, on a bench running lengthwise, his bent knee upon the 
bench and his elbow projecting three or four inches beyond the 
window. He had been engaged for some five minutes in reading 
the “Gazette” when his elbow came in contact with a drum 
used to hold the electric wires. This drum was seven or eight 
inches away from the car.

The respondent charges negligence on the part of the com
pany in that no notice was given putting the passengers on guard 
against the danger of taking such a position as he had taken, 
and in that the conductor and the motorman knew that the 
drum was thus placed in proximity to the passing car and should 
have taken additional precaution. It is also charged against the 
appellant that it should have provided the windows with iron 
bars in order to avoid all danger.

The accident happened in broad daylight. The respondent 
is a clerk, 48 years old. He should have known that there was 
danger in taking the unusual position that he did. He should
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have known that tin; seats in the ears are to sit upon and that 
the windows are intended to furnish air and light. He could 
have taken a more1 comfortable position on his seat and he should 
not have made use of the window as a seat.

There is no doubt that if the respondent had not been guilty 
of this negligence, the accident would not have happened.

The Court of first instance supports its judgment upon two 
cases: Carrière v. Montreal Street R. Co., 2 Que. K.B. 399, and 
Jago v. Montreal Street R. Co., 35 Que. S.C. 109.

In the first of these cases the accident happened to a passenger 
who was going from one seat to another along the footboard, 
which ran along the length of the car. The car coming in the 
opposite direction struck this passenger. It was proved that 
the passengers had been permitted to be upon the footboard 
and even been invited when the seats were occupied, and the 
injured person might have believed that there was no danger 
since this course had been habitually practised with the assent 
of the employees of the company.

In the second case the verdict of the jury was given with a 
majority of nine against three. It was not proved that the 
passenger had projected his elbow beyond the window, but he 
was seated at the end of a cross seat, his left arm placed on the 
outside of the car and reading his paper. Contrary to the rules 
of the company, two cars were meeting at a curve where there 
was not sufficient space, and the passenger was struck on the 
elbow. The Honourable Judge Pagnuelo, who delivered the 
judgment, put this question: Was the plaintiff guilty of negli
gence in placing his elbow on the outside? Nine of the jurors 
have found that he was not in fault. This is certainly not an 
unreasonable decision.

As we see, the facts were very different in these two cases.
Let us take an example. A passenger hires a place in a car; 

he so places his arm that it projects outside of the car, and another 
car, coming along, strikes his arm; will he have in that case a 
right of action for damages if the owner of the second car is not 
guilty of negligence? I believe it is necessary to answer this 
question in the negative, and to say that, if the accident happened 
by the mere presence of the arm outside of the car, the victim 
should take it to be his own negligence.
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In this case the accident happened entirely by the act of the 
respondent, and I do not see how the company can be obliged 
to take elementary precautions against a danger that the pas
senger should know as well as the employees.

Cross, J.:—The defendant has brought up this appeal, and 
contends that the respondent’s mishap and injuries are directly 
attributable to his having negligently exposed his arm outside 
of the car.

It appears in evidence that the window space on the right- 
hand side of the car was traversed horizontally by three metal 
rods. The space between the rods was sufficient to admit of a 
man’s arm being passed through. On the opposite (the left
side of the car), there were six rods across the window openings, 
so that the -space between the rods was much less. The left- 
hand side would be that next to the track on which cars would 
be running in the opposite direction. The respondent’s arm was 
resting on the lower of the three rods—in other words, was pro
jecting through the space between the middle rod and the lower 
rod. That is his account of the position. Another witness testi
fied that the arm rested on the sill under the bottom rod. The 
motorman, on the occasion in question, stopped or slowed down 
the car on coming to the drum, but, on concluding that there 
was room to pass, went forward. There was, in fact, space 
sufficient for the car, but not enough for respondent’s elbow.

In this state of facts I consider that responsibility does not 
atta h to the appellant. The object of having the rods across 
the window-spaces must have been obvious to any person of 
intelligence. To such a person the fact that the cars circulate 
on streets in which vehicles of all sorts have free course must 
make it clear that, from time to time, vehicles or other objects 
will be brought into dost1 proximity to the sides of the tram- 
cars. Common prudence requires that passengers shall not ex
pose their arms or heads outside of the cars. Motormen art- 
justified in taking it for granted that passengers will so conduct 
themselves. There is sound sense in the observation of the 
Chief Justice in the United States case of Moire v. Edison Elec
tric Illuminating Co., 9 So. Hep. (La. 1891), where, speaking of 
the passenger, it was said :—

His negligence consists in putting his limbs where they ought not to be 
and exposing them to be broken without his ability to know whether there 
is or not danger approaching.
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It has actually been argued in this case—and apparently 
with some success—that, inasmuch as there were twice as many 
guard-rods across the window spaces on the other side of the 
car and inasmuch as the respondent, had he been seated on that 
side, would have been unable to put his elbow through between 
the rods, that it is negligence on appellant’s part not to have 
had*a larger number of rods and smaller spaces between them on 
the right-hand side also.

Curious processes of reasoning occasionally pass muster in 
law Courts, but I would expect that they would not go the length 
of asserting that it is negligence on the part of a tramway com
pany not to provide a grille or netting to prevent its patrons 
from injuring themselves. There may be an increased duty of 
care required in the interest of children, but the respondent 
was an adult. In the mere statement of his own case he con
victs himself of negligence. I would maintain the appeal and 
dismiss the action.

Trenholme, J., dissented. Appeal allowed.

TURNBULL v. RUR. MUN. OF PIPESTONE.
Manitoba King’s Bench, Curran, J. June 17, 1915.

1. Arbitration (§ II—10)—Arbitrators—Residence of—Appointment by
LlEUTF.NANT-aOVERNOR—STATUTORY POWERS.

Sec. 699 of the Municipal Act (Man.) empowering the Lieutenant- 
(iovcrnor-in-Council in expropriation proceedings to nominate an 
arbitrator resident without the limits of any municipality interested, 
to act for the party failing to appoint, is imperative and not directory, 
and the appointment of one resident within the municipality is a con
travention of the statute and will affect the validity of t he award.

1 He Smith <(• Corporation of 1‘lympton, 12 O.R. 20, applied.)
2. Arbitration (§ II—10)—Arbitrators—Qualifications—Relationship.

The fact that an arbitrator is related to an owner interested in the 
proceedings will disqualify him from acting therein notwithstanding 
the absence of any overt act or conduct indicating prejudice or partiality.

[Corp. of Burford v. Chambers, 25 O.R. 663; Yineberg v. Guardian Fire 
1m Co., 19 A R « tat 298; Rta i ft. R I Q 11

230; The King v. Sunderland Justices, [1901) 2 K.B. 357, 364; The King 
v. Justices, (1908) 2 Ir. Rep. 293, applied.)

3. Arbitration (§ III—16)—Validity of proceedings Disqualification
of arbitrators—Objections—Waiver.
The remaining and taking part in arbitration proceedings does not 

constitute a waiver of an objection to the proceedings because of the 
disqualification of the arbitrators.

(Hamlyn v. Betteley, 6 Q.B.I). 65, applied.]

Motion to set aside an award.
J. H. Chalmers, for plaintiff.
H. E. Henderson, K.C., for defendant municipality.
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MAW Curran, J.:—This matter came before me at the non-jury
K. 1$ sittings of the Court, liolden at the city of Brandon, on Max 

, last, by wav of motion under see. 13 of the Arbitration Ad, 
y. ch. 9, R.S.M., 1913, to set aside an award of arbitrators made 

Hi r. Mi n un(jor t^(, provisions of the Arbitration and Expropriation Clauses 
Pipkstonk. of the Municipal Act, between the above parties, and in favour 
cumni".i. of Ellen Turnbull, dated March 25, 1915, by which the sum of 

$750 was awarded to the said Ellen Turnbull
in the full and final settlement of all claims whatsoever arising out of the 
expropriation of her land by the municipality for road purposes, whether 
for the land actually taken, interference with easy access to the running 
water, damage to possible building site or any other cause.

The hearing of the motion was adjourned until May 13 
following, when it was proceeded with upon affidavit, as well 
as oral evidence. I reserved judgment, to more fully consider 
the questions raised and the authorities cited.

Some eleven grounds of objection to the validity of the award 
are taken in the notice of motion, but only the first, second, 
third, seventh and ninth were seriously pressed.

The facts are briefly as follows: The municipality of ripe- 
stone desired to open up and establish a public road over a por
tion of the north-west quarter of section 4, in township 9, in 
range 28, west, within the municipality, owned by Ellen Turn- 
bull, whereupon by-law no. 491 of the municipality for this pur
pose was enacted. Owing to some misunderstanding between 
the parties interested as to the owner, Ellen Turnbull, having 
agreed to sell and convey to the municipality the required land 
for such road, which she subsequently refused to do, it was found 
impossible to expropriate under this by-law, and another by-law 
of the municipality, no. 541, was accordingly enacted on February 
9, 1914. This latter by-law, with road plan attached, was put 
in at the hearing as ex. 2, and under it one and three one-hun
dredths of an acre of land was taken for the road in question, 
which seemingly had been actually constructed under the former 
by-law. The effect of the new road, it is contended, is to shut 
out the owner, Ellen Turnbull, from access to the watvrs of 
Pipestone Creek and otherwise to injure or depredate her pro
perty. The amount of compensation could not be mutually 
agreed upon, so it became necessary to arbitrate.

Ellen Turnbull appointed one Walter Gahan, her brother,
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to act as her arbitrator, and the municipality having neglected 
to appoint an arbitrator on its behalf, the Lieutenant-Governor- 
in-Council, on the application of Ellen Turnbull, by <)rder-in- 
Council, dated March 22, 1915, appointed one Peter McDonald, 
therein described as of Virden, an arbitrator on behalf of the 
municipality; such appointment to take effect on March 8, 1915. 
On March 10, 1915, the said Peter McDonald and the said 
Walter Gahan assumed, by writing under their hands, to ap
point one John Turnbull, of Cromer, as third arbitrator. On 
March 16, 1915, these arbitrators gave notice, in writing, ex. 4, 
to the municipality and to Ellen Turnbull that they had ap
pointed the Orange Hall, Cromer, Man., on Thursday, March 25, 
1915, at the hour of 1 o’clock, as the time and place to proceed 
with the arbitration, at which time and place the arbitrators 
met and proceeded with the arbitration. Evidence was ad
duced, and the award which is called in question made.

The award itself and notes of the evidence heard by the 
arbitrators are attached as exhibits to the affidavit of Arthur 
Parry Power, secretary-treasurer of the municipality, filed on 
the motion.

An affidavit math* by E. M. Wood, Deputy Municipal Com
missioner, tiled by Ellen Turnbull, states that Peter McDonald 
was chosen as second arbitrator to represent the municipality 
from a list of names furnished him by Mr. Donald, reeve of the 
municipality, and, on his, Wood's, recommendation, appointed 
by Order-in-Council as before stated. This appointment was 
made under authority of sec. 699 of the Municipal Act, which 
provides that, in case of failure to appoint and give notice of 
appointment of an arbitrator within the time as prescribed by 
sees. 696 and 697 of the Municipal Act, etc., the Lieutenant- 
Govvrnor-in-Couneil, on the application of any party, shall 
nominate as an arbitrator a fit person resident without the limits 
of any municipality interested to act for the party failing to 
appoint, etc. It seems that the appointment of McDonald was 
made primarily upon the application of Ellen Turnbull, although 
the municipality appear to have co-operated in the matter through 
the reeve, as disclosed in Mr. Wood’s affidavit.

The municipality were not represented by counsel at the 
arbitration proceedings, but the reeve and secretary-treasurer

28.1
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attended, pursuant to the notice, ex. 4, and lodged a protest 
against Walter Gahan acting as an arbitrator, “as he was too 
closely interested in the matter,” and an objection was also 
registered by the municipal officers against Peter McDonald 
acting as arbitrator, “if his appointment had not yet been formally 
made by Order-in-Council.” An objection was also made by 
the same parties to the chairman, John Turnbull, “as his authority 
was derived from the other two mentioned.” 1 quote from the 
written memorandum of the arbitration proceedings.

Mr. Power, secretary-treasurer of the municipality, was 
examined viva voce before me, upon oath, and stated that In- 
attended the arbitration and offered some documentary evi
dence only; that he objected to Gahan acting as an arbitrator, 
because he was an interested party, being a brother of Mrs. 
Turnbull; that he also objected to Peter McDonald, on tin- 
ground that he had not then received his appointment. In
stated that his objections were considered by the arbitrators, 
who, nevertheless, decided to go on, whereupon he thought In- 
had no right to object any further.

I did not go into the question of the reasonableness or other
wise of the amount of the award, because the parties, and par
ticularly counsel for Mrs. Turnbull, intimated that, if the award 
should then be set aside, they were not ready with evidence 
upon the question of compensation.

Mrs. Turnbull swore that her brother, Walter Gahan, had no 
interest personally in the matter of compensation. Power testi
fied that Gahan, at the arbitration, seemed to take part against 
the other two arbitrators in certain things, and, on the whole, 
thought he acted partially, but could not give any particular 
instances. He seemed, he said, to differ from the others at 
times; that Peter McDonald, at times, put in remarks in favour 
of the municipality, and Mr. Gahan did the same in favour of 
Mrs. Turnbull. I cannot find that there is any evidence to shew 
that Gahan did act with partiality or displayed partiality in his 
conduct as an arbitrator. This might, however, be inferred 
from the amount awarded, should it appear that this was exces
sive, or it might be presumed from his near kindred to the re
spondent, Ellen Turnbull.

It is admitted that Peter McDonald was then and now is a 
resident of the municipality of Pipestone, whereas sec. 699 of
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the Municipal Act requires that the person nominated by the 
Lieutenant-Govemor-in-Council shall be resident without the 
limits of any municipality interested. The appointment, there
fore, of McDonald was clearly prima Jade a contravention of the 
statute. It was not explained how this man's name came to be 
included in the list of names supplied by the reeve to Mr. Wood; 
but the fact that it was so included is not denied. Counsel for 
Mrs. Turnbull admitted—at least, so I understood—that if the 
provisions of sec. 699 are imperative the objection that 
McDonald was a resident of the municipality interested might 
be fatal to the award. He contended, however, that this sec
tion was not imperative, but merely directory, and that a failure 
to comply with its provisions was merely an irregularity and 
not necessarily fatal to the award. I cannot concur in this 
argument. I think the section in question is imperative and 
not directory only.

While it is true that either party was free to appoint as her 
or its arbitrator a resident of the municipality, yet, in cases 
where the Lieutenant-Govemor-in-Couneil is authorized to ap
point, no such liberty of action is given. The Lieutenant 
Governor-in-Council could have no power of appointment at 
all except under the authority conferred by the statute, and it 
seems to me the proviso that any person so appointed shall be 
a “fit person resident without the municipality ” was designedly 
inserted to insure the appointment under such statutory authority 
of a person who stood indifferent between the parties. If this 
is not so, I fail to see any reason for the restriction contained 
in the section of the Act referred to.

A somewhat similar point was considered in the Ontario Courts 
in the case of Re Smith and Corporation of Plymptoti, 12 O.R. 20, 
where it was held that the provision in a statute that arbitrators 
must hold their first meeting within 20 days from the appoint
ment of the last arbitrator is not imperative but directory merely, 
but that the time within which an award must be made under 
such statute was imperative, and, therefore, an omission to hold 
such first meeting within the specified 20 days did not invali
date an award made within the month, as required by the Act. 
Cameron, C.J., said, at p. 34:—

The object of the legislature in making the several limitations of time, 
was doubtless to secure promptness and expedition in the decision of the 
questions submitted to arbitration.
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And, again, at p. 35:—
If the time for making the award must be regarded as imperative so 

as to make an award made after the expiration of the month from the time 
on which the arbitrators enter upon the reference, it is difficult to say that 
the time for commencing the proceedings must not also be regarded as 
imperative. I am inclined, however, to think, ns it is purely a matter i.t 
formal procedure, it should be regarded as directory; and the omission t ■ 
hold the first meeting within 20 days would not make an award made within 
the month invalid. The time for making the award within a month is not 
put under the head of “procedure,” while the time for holding the first meet 
ing is, which may support an argument that the former is imperative an I 
the latter directory.

The sections of the Ontario Act here considered are almost 
identical with the sections of our Act. Sec. 699 of our Act m 
not placed under the heading of procedure, but appears before 
it under the heading, “Appointment of Arbitrators,” which em
braces secs. 692 to 700, both inclusive. Then follows the head
ing, “ Procedure in Arbitrations,” sees. 701 et seq. It seems io 
me, then, that sec. 699 does not deal with a mere matter of pro
cedure, but is fundamental, going to the very constitution of the 
tribunal itself, and so ought to be strictly construed.

Maxwell on Statutes, at p. 599, lays down this proposition
In the first place a strong line of distinction may be drawn between 

cases where the prescriptions of the Act affect the performance of a duty 
and where they relate to a privilege or power. Where powers or rights 
are granted with a direction that certain regulations or formalities shall 
be complied with, it seems neither unjust nor inconvenient to exact a rigor
ous observance of them as essential to the accpiisition of the right or 
authority conferred; and it is therefore probable that such was the intention 
of the legislature. But when a public duty is imposed and the statute 
requires that it shall be performed in a certain manner or within a certain 
time, or under other specified conditions, such prescriptions may well la- 
regarded as intended to be directory only when injustice or inconvenience 
to others who have no control over those exercising the duty would result 
if such requirements were essential and imperative.

This statement of the law applied to the section of the Act 
referred to would seem to me to make it clear that it fell within 
the former and not the latter category, and that its provisions 
are imperative and not directory.

I hold, therefore, that the second ground of objection to tin- 
award must be upheld, and that the appointment of Peter Mc
Donald as an arbitrator was in contravention of sec. 699 and 
wholly void.

It follows, therefore, that the appointment of the third arbi
trator. John Turnbull, which depended upon Peter McDonald s
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concurrence, was and is illegal and void also, and, therefore, the 
third ground of objection must be supported.

The ninth objection would also seem to me to be well taken, 
because on the date, March 10, 1915, when McDonald and Gahan 
assumed to appoint John Turnbull as third arbitrator, McDonald 
himself had not been appointed an arbitrator. His appointment 
was not made until March 22, 1915, although the Order-in- 
Council purported to direct that his appointment should take 
effect as of March 8, 1915, which I very much doubt was within 
the power or authority conferred upon the Lieutenant-Go vernor- 
in-Council by the statute. However, it is not necessary for me 
to decide this point, and I refrain from so doing in view of the 
conclusions I have reached on other grounds of objection.

As to the first ground of objection, though, strictly speaking, 
it is not necessary either for me to pass upon it, I think it is one 
that in principle calls for decision, and I will, therefore, deal with 
it. As before stated, no actual bias has been established against 
Walter Gahan in his conduct as one of the arbitrators, but the 
objection is that, being a brother of Ellen Turnbull, he is liable 
to be biased in her favour.

In Iteg. v. Hand (1866), L.R. 1 Q.B. 230, Blackburn, J., says, 
at 232:—

But the only way in which the facts could affect their impartiality would 
be that they might have a tendency to favour those for whom they were 
trustees, and that is an objection, not in the nature of interest, but of a 
challenge to the favour.

And at p. 233:—
Whenever there is areal likelihood that the judge would, from kindred 

or any other cause, have a bias in favour of one of the parties, it would be 
very wrong for him to net, and we are not to he understood to say that 
where there is a real bias of this sort this court would not interfere.

In The King v. Justices of Sunderland, [1901] 2 K.B. 357, 
A. L. Smith, M.R., said, at 364:—

It appears to me that in cases where the decision of justices is impeached 
on the ground of a bias such as is suggested in the present case the decision 
must really turn on the question of fact whet her there was or was not under 
the circumstances a real likelihood that there would be a bias on the part 
of the justices alleged to have been so biased. If there is such a likelihood 
then it is clearly in accordance with natural justice and common sense that 
the justices likely to be so buised should be incapacitated from sitting.

In The King v. Justices of Queen’s County, [1908] 2 Ir. Hep. 
285, Lord O’Brien said, at 294:—

By "bias" I understand a real likelihood of an operative prejudice 
whether conscious or unconscious.
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In Vineberg v. Guardian Fire and Life Assurance Co., 19 A.It 
(Ont.) 293, the Court held void an award made by arbitrators, 
one of whom was at the time of the arbitration sub-agent for an 
agent of the defendants in obtaining insurance risks, though hr 
had acted as such to only a very small extent. At p. 297 the 
Court said:—

It is not enough merely to be satisfied that it is or may be a just decision 
but as Sir William Erie said, it is of the essence of these transactions that 
the parties should be satisfied that they come before an impartial tribunal

Upon the question of bias, see also Corporation of Burford \ 
Chambers, 25 O.R. 663.

Counsel for Mrs. Turnbull contended that, as no actual bias 
was shown against Gahan, that is, that he had been guilty of 
partiality towards Mrs. Turnbull in his conduct as one of the 
arbitrators, no objection could be taken to his appointment; 
that the mere fact of the relationship of brother and sister did 
not disqualify him in the absence of some proof of conduct indi
cating bias or non-indifference. I think the cases I have referred 
to sufficiently answer this contention, and that the fact of mere 
relationship between Gahan and Mrs. Turnbull constituted a 
real likelihood that he would be biased in favour of his relative; 
that there was a real likelihood of an operative prejudice in her 
favour, whether conscious or unconscious, on the part of her 
arbitrator. It is not necessary, I think, under these circum
stances, to prove any overt act or conduct indicating prejudice, 
partiality or unfairness. The fact of the close relationship exist
ing between Gahan and Mrs. Turnbull was enough, in my opinion, 
to render it almost humanly impossible for Gahan to be per
fectly indifferent between the parties. I think, therefore, that 
this ground of objection is well founded.

But Mr. Chalmers contends that this objection, even if well 
founded, has been waived, and that the municipality ought not 
to have waited till the board of arbitration convened to raise the 
objection, but should have taken active steps to prevent Gahan 
from acting at all. I cannot agree with this contention. I 
think the municipality did all that was reasonably required of 
it in formally objecting to Mr. Gahan when it did, through Mr. 
Power, its secretary-treasurer, as before stated. The objec
tion was considered by the arbitrators and overruled or disre
garded. Mr. Power and the reeve, being without legal advice,
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thought they could not object any further, so remained and 
took part in the subsequent proceedings. I do not think this 
conduct constituted a waiver in law of this objection. See 
Davies v. Price (1865), 34 L.J.Q.B. 8, and also Hamlyn v. Bctteley,- 
6 Q.B.D. 63, 65, where Lord Selborne said:—

Even in arbitrations where a protest is made against jurisdiction the 
party protesting is not bound to retire; he may go through the whole case 
subject to the protest he has made.

For the foregoing reasons, therefore, 1 have reached the con
clusion that the award in question must be set aside and the 
order setting it aside will go accordingly, with cost to the appli
cant.

Sec. 706 of the Municipal Act gives me power, in addition 
to setting aside the award, to remit the matters referred or any 
of them to the consideration and determination of the said arbi
trators or to any other persons whom the Court may appoint, 
and fix the time within which such further or new award shall 
be made, or the Court may itself increase or diminish the amount 
awarded or otherwise modify the award as the justice of the 
case may seem to require. Under the circumstances of this case 
it will be impossible to remit the matters referred to the same 
arbitrators, and I understood at the hearing of the motion that 
the parties would be willing for me to consider, in the event of 
the award being set aside, the amount of compensation which 
ought to be awarded to Mrs. Turnbull. I am willing to do this, 
and, if the parties desire it, will give them a date for the purpose 
of hearing evidence upon this point. Motion {fronted.

Re COTTER.
Ontario Supreme Court. Appellate Division. Meredith, i'.J.n.. Uarroir, 

Marla ren, Matjee, and II ml g ins, JJ.A. April *20, 11115.

I Wills t § 111 (i ti—145)—Executory devise—Limitation as to auk— 
Attainment ok—Absolute estate.

Upon n devise of land in trust fur a grandchild until lie attains 
tin- age of twenty-six, followed by a gift over to poisons who are to 
'hare in the residue in the event that lie does not live to that age. 
Ilivre is an implication, that the devisee, on attaining the stated age, 
“liutild become entitled to the whole intere-d. in the property ahsnlutob.

Worpton v. Davis (IS(itl), L.R. 4 CM*. 15»; Wills Williams 
• IHÜ1), 2 J. & II. 125, followed.)

-• Wills (§IJ1L—1»1)—Trusts — Lai\mm; — Death ok trustee
KkKECT ON UE8TUIS QUE TRUST—( I.ASS BENEKK’I.XttlES.

'Hie death of a trustee named in u will before the testatrix lias the 
ctl'oet, if the trustee is not of a clti . with the other lioneliciarics, of 
lapsing the gift to the trustee's «hare in the estate, but will not
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ONT. affect reaiduary mti renis uf grandchildren intended by the term» of
■ the trust, and in carrying out' its object, the Court will divide the

8. V. subject of the gift equally Iwtween the grandchildren.

re Appeal from the judgment of Lennox, J., in an action for
CoTTEB construction of will.

(r. A7. Shaver, for appellant.
D. Urquhart, for Honora Ann Welsh.
K. C. Cattanaeh, for Official Guardian.
G. />. Conant, for Trusts and Guarantee Company.

The judgment of the Court was delivered by 
Meredith, o.j.0. Meredith, C.J.O. :—This is an appeal by Robert Henry John

ston from the judgment of Lennox, J., dated the 5th March, 
1915, whereby he declared that, according to the true construc
tion of the will of Elizabeth Cotter, (1) the appellant, having 
attained the age of twenty-six years, took no estait* or interest 
in the house and lot on the west side of Simcoe street, in the 
town of Oshawa, other than as a grandchild and under the last 
clause of the will, and (2) that the residuary estate is to be 
divided equally among the grandchildren alive at the date of 
the death of the testatrix.

The will is dated the 22nd April, 1901 ; and by it the testatrix 
appointed her daughter Margaret Brimacombe sole executrix and 
trustee of the will ; by the 2nd paragraph, she gave, devised, and 
bequeathed to her trustee the house and lot in Oshawa “to be 
held by my said trustee in trust for my grandson Harry John
ston” (the appellant) “until he arrives at the age of twenty- 
six years, but in case he should die before arriving at that age, 
then my said trustee shall dispose of said property as she is 
hereinafter directed to dispose of the residue of my estate;’’ by 
the 3rd paragraph, the testatrix bequeathed to her daughter 
Honora Ann Welsh all the moneys the testatrix should haw at 
the time of her decease deposited in the York County Savings 
Company; and by the 4th paragraph the testatrix gave, de
vised, and bequeathed to her daughter Margaret Brimacombe 
“all the rest residue and remainder of” her estate, real and 
personal, of whatsoever kind or nature or wheresoever situate, 
“in trust to pay firstly all my just debts funeral and testamen
tary expenses as soon as convenient and to divide the balance
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between herself and my grandchildren in such shares and in such ONT. 
manner as to her shall seem best. ” S C.

Margaret Brimaeombo died on the 13th February, 1906, and ^ 
the testatrix died on the 22nd March in the following year. Corn».

The first question is as to the effect of the devise of the Meredith, c.j.o. 
Oshawa lot to the appellant.

It is contended by the appellant that, as he attained the age 
of twenty-six years, he has become absolutely entitled to the 
lot ; that he takes it by implication in the event that has hap
pened of his not having died under that age.

In Corpton v. Davis (1869), L.R. 4 C.P. 159, the testator by 
his will, dated the 17th February, 1855, devised three freehold 
houses in trust, as to the first two to receive the rents and pay 
them to his wife during life or widowhood and after her decease 
or second marriage as to the first, upon trust to convey it to his 
daughter Elizabeth Annie, her heirs and assigns forever, as to 
the second on similar terms to his daughter Caroline Rogers, 
and as to the third “upon trust to apply the rents for the ad
vancement and benefit of my granddaughter Mary Annie Clarke 
until she attains the age of twenty-one years ; but, in case my said 
granddaughter should die under that age, then I devise the said 
dwelling-house and furniture to my daughters Elizabeth Annie 
Martin and Caroline Rogers Martin, their heirs and assigns, as 
tenants in common.” The testator appointed his son Henry 
Martin and his daughters Mary Clarke and Annie Cropton 
executor and executrices of his will, and bequeathed to them 
all the residue of his real and personal estate of whatsoever kind 
or description and not before specifically bequeathed, as tenants 
in common. The granddaughter Mary Annie Clarke attained 
the age of twenty-one years, and after the death of the testator’s 
widow she claimed to be entitled to the freehold house, the rents 
of which the testator directed to be applied for her advancement 
and benefit until she should attain the age of twenty-one years, 
and it was held that she was so entitled, the Court being of 
opinion that it manifestly appeared “to have been the testator’s 
intention to give the whole interest in the house, ... to his 
granddaughter, to go over to his daughters Elizabeth Annie 
Martin and Caroline Rogers Martin only in a case which has



292 Dominion Law Reports. 124 D.L.R

ONT. not happened, viz., in ease his granddaughter Mary Annie
S.c. Clarke should die under twenty-one years of age” (p. 167) ; and

Brett, J., who delivered the judgment of the Court, pointed out 
Cotti». that, if this were not so, the strange consequence would follow 

Meredith. o.j.o. that, if the granddaughter died under twenty-one, the estate 
would go over to the daughters Elizabeth Annie Martin and 
Caroline Rogers Martin ; whereas, if the granddaughter attained 
the age of twenty-one, it would go over to the residuary legatees, 
who are other persons, and added : “Such an intent cannot, we 
think, be presumed from the structure and language of the will."

Such a result would not follow from the construction which 
my brother Lennox gave to the will in question, because the 
persons to take in both events are the same.

I do not understand, however, that the decision of the Court 
in Corpton v. Davis depended upon the circumstances to which 
Brett, J„ referred, but that it was one of the circumstances 
which led the Court to the conclusion to which it came.

The principle of the decision is, I think, stated in the conclud
ing words of the judgment, and is, that words such as those used 
by the testator in his devise in that case are sufficient to pass the 
whole interest, if, “looking to the language and to all the dis
positions of the will, and the circumstances, there is an irresis
tible inference in favour of implying such a gift”—quoting from 
Fitzhenry v. Bonner (1853), 2 Drew. 36.

The principle upon which a gift of the whole interest in the 
subject of it is to be implied in such cases is more broadly stated 
by Vice-Chancellor Sir W. Page Wood in Wilks v. Williams 
(1861), 2 J. & H. 125, where he says (p. 128) : “There is another 
class of cases, of which no one, I apprehend, will be disposed to 
disapprove, where it has been held, that, upon a devise or be
quest, whether of real or personal estate, upon trust for the 
child or children of any person, until they attain twenty-one. 
followed by a gift over to a third person, in case the children 
do not live to attain twenty-one, there is a clear implication, that, 
if the children live to attain twenty-one, they are to take abso
lutely. With that class of authorities, whatever may be said of 
cases like Newland v. Shephard (1723). 2 P. Wms. 194, no one. 
I imagine, will be disposed to quarrel.”
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The leading text-writers, although they question the cases ONT.
such as Newland v. Shephard in which it has been held that, even g. c.
where there is no gift over, the devisee, on attaining the stated 
age, becomes entitled to the whole interest in the property, treat Cotter 

the law as being as stated by Page Wood, V.-C., and as applied Meredith~o.j o 
by the Court of Common Pleas in Corpton v. Davis; and we 
should, I think, decide this case in accordance with it.

It was suggested during the argument that there is in the 
will in question no devise over in the event of the appellant 
dying before attaining the age of twenty-six years, but there 
is no foundation for the suggestion. The provision that in case 
he should die before arriving at that age the trustee shall dis
pose of the lot “as she is hereinafter directed to dispose of the 
residue of my estate,” is clearly a gift over of the beneficial 
interest in the lot to the persons who are to share in the distribu
tion of the residuary estate.

1 would, therefore, substitute for the declaration which has 
been made a declaration that, in the events that have happened, 
the appellant is entitled to the whole estate and interest of the 
testatrix in the house and lot mentioned in the 2nd paragraph 
of the will.

The appellant also contends that, owing to the death of 
Margaret Brimacombe in the lifetime of the testatrix, the gift to 
her in trust contained in the last paragraph of the will has 
lapsed, and that there is an intestacy as to it; but that is clearly 
not so.

Where a devisor appoints a trustee, who dies in the testator’s 
lifetime, the trust is not thereby defeated, but fastens on the 
conscience of the person upon whom the legal estate has de
volved ; and, in the ease of an imperative power, which partakes 
of the nature of a trust, the Court protects a cestui que trust 
from the failure of the donee of the power, as it would do from 
the failure of any other trustee: Lewin on Trusts, 12th ed., pp.
1073-4; Brown v. Higgs (1803), 8 Yes. 561, 574; Attorney- 
General v. Lady Downing (1767), Wilmot 1, 23.

“When there appears a general intention in favour of a 
class, and a particular intention in favour of individuals of a 
class to be selected by another person, and the particular inten
tion fails, from that selection not being made, the Court will
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ONT.

8. C.

Re

Meredith, a I.O.

carry into effect the general intention in favour of the class: 
per Lord Cottenham in Burrough v. Philcox (1840), 5 Myl. & Cr. 
72, 92.

Where, as in this ease, it has become impossible, owing to tin 
death of the trustee in the lifetime of the testatrix, to make th. 
division of the residue as the testatrix by the 4th paragraph of 
the will directs, the Court divides the subject of the gift equally 
between the cestuis que trust or the objects of the power: Jar
man on Wills, 6th ed., p. 613.

As Margaret Brimacombe died in the lifetime of the testa
trix, the gift to her of a share of the residue lapsed ; she and the 
grandchildren of the testatrix did not form a class: Kingsbury 
v. Walter, [1901] A.C. 187; In re Venn, [1904] 2 Ch. 52. In 
the earlier of these cases the trust was for Elizabeth Jane 
Fowler, a niece of the testator, and the child or children of a 
sister of the testator named Emily Walter, who should attain 
the age of twenty-one years, in equal shares, and it was held 
that the testator intended to make one class of nephews and 
nieces, and that consequently there was no lapse by reason of 
the death, in the lifetime of the testator, of Elizabeth Jane 
Fowler, and that the other nephews and nieces took the whole. 
While that conclusion was reached on the special circumstances 
of the ease, Lord Davey said (p. 193) : “A gift to A. and all the 
children of B. is, in my opinion, prima facie not a class gift, and 
I think that has been so decided and rightly decided, in the case 
In re Chaplin’s Trusts (1863), 33 L.J. Ch. 183 . . . and also 
in a case before Sir George Jessel of In re Allen, Wilson v. Alter 
(1881), 29 W.R. 480, 44 L.T.N.S. 240.” See also In re Feather- 
stone’s Trusts (1882), 22 Ch. D. Ill, 120.

My conclusion on this branch of the case is, that the residue 
is divisible equally between the grandchildren of the testatrix 
who survived her and Margaret Brimacombe, and that there is 
an intestacy as to the latter’s share.

The order appealed from provides that the costs of all parties 
“be paid out of the funds of the estate”—which means, I take 
it, that the burden of them is to fall on the residuary legatees.

As the main contention has been as to the effect of the devise 
to the appellant, the costs throughout should fall upon him and
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the property devised to him, and 1 would substitute for the order 
that has been made as to costs an order so providing. The appel
lant has failed in his contention that the residuary bequest has 
lapsed, although he has succeeded to the extent that it will be 
declared that the bequest of a share of it to Margaret Brima- 
combe has lapsed, and there is no injustice in leaving him and 
the property which he takes under the provisions of the 2nd para
graph of the will to bear the costs of the litigation. The ad
ministratrix and the Official Guardian will, of course, have their 
costs between solicitor and client. Appeal allowed in part.

ONT.

8. C.

He

Meredith, O.J.O.

CANADIAN NORTHERN ONTARIO R. CO. v. PERRAULT.
Quebec Court of King's Bench, Appeal Side, Sir Horace Archambeault, C.J.,

Trenholme, Lavergne, Cross and Carroll, JJ. January 21, 1915.
1. Damages (§111 L 2—240)—Expropriation ok land—Compensation-

Mode OF ESTIMATION—VALUES.
In expropriation proceedings the arbitrators should take into con

sideration any special advantages, such as position or location, and 
should award the value of the land with all its present or future ad
vantages, but must consider the actual and not any uncertain |or 
hypothetical values.

Appeal from an arbitrator's award made under the Federal 
Railway Act. The majority of the arbitrators have granted the 
owner $1,525, being $100 an acre. The Court of Appeal, taking 
a different view of the evidence, has reduced the award to $614.60 
—that is, $35 an acre, with interest from the date of the award. 

Perron & Taschereau, for appellant.
Poland Millar, for respondent.
The judgment of the Court was delivered by 
Cross, J. (after reviewing the evidence):—The arbitrators 

could competently apply their own knowledge of values in 
arriving at decisions, and that makes it the more difficult for an 
appellant Court to say that they erred.

As regards valuation, it has been laid down that: “The value 
to be paid for is the value to the owner as it existed at the date 
of the taking—not the value to the taker,” and that: “The 
value to the owner consists in all advantages which the land 
possesses, present and future, but it is the present value alone of 
such advantages that falls to be determined:” Cedar Rapids Co. 
v. Lacoste, 16 D.L.R. 168, 30 T.L.R. 293.

The land here in question is a mile and a quarter from Portage 
du Fort, a village of 300 inhabitants. The village and the Ottawa

QUE.

K. B.
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River arc south of the railway. The respondent’s land is north 
of it. Urban settlement will lie on the south side—at least in 
the beginning. The appellant argues that it is proved that 
houses would not be built on the north side of the railway. That 
seems probable, but cannot be said to be certain.

From what the record discloses, 1 have come to the conclu
sion that the arbitrators erred in fixing the compensation at 
$100 |M*r acre. They had heard testimony to the effect that, for 
building lots, the land was worth that price. They appear to 
have concluded that, had the appellant not taken the land, the 
respondents could probably, if not certainly, have gotten $100 
an aere for it, and not merely for the lots which could have been 
made out of it, but for the whole surface, street sites and all.

Now, it is certain that there was neither certainty nor proba
bility that the respondents could have sold this land for building 
sites in the near future, but, as the land adjoined railway-station 
grounds, there was reason to say that it had a special site-value, 
a value for piling ground or any of the obvious uses open to land 
in such a situation. That was an “advantage" which the land 
possessed. The respondents were, therefore, entitled to be paid 
the present value attributable to that fact.

The appellant has not allowed for that and its offers are not 
sufficient. It may be added that the taking of this land renders 
more difficult the access to the residue of the Perrault land 
from the public road at the west side.

The arbitrators, consequently, had to allow the present value 
arising from that availability or advantage, on the footing that 
the land might or might not happen, in fact, to be applied to 
that use. Instead, 1 consider that they valued the land on the 
footing of its being certain that it would be so utilized or would 
be marketable for such use. They made the mistake of treating 
an advantage consisting in a chance as if it were a certainty, 
or of considering that an hypothetical purchaser would be sun 
to be a purchaser in faet.

I, therefore, conclude that the awards cannot stand. What, 
then, should be the decision? There is an absenee of direct 
evidence of what is the value of these parcels of land in view 
of their proximity to the station grounds and of their availability 
in the ways above indicated in consequence of such situation.
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In strictness, the cases should be sent back to the arbitrators VUE-
to be proceeded with upon a correct view of the measure of K. B.
compensation to be applied, but that would greatly increase the (,N 0'V| 
cost of what has already been an expensive affair. I note the Ry Co. 

record of an arbitrator’s minute to the effect that “the fees of I'rbbai’lt
the arbitrators, advocates, clerks of the arbitrators to be counted -----
as if the two cases were* heard separately,” and I observe that 
the arbitrators leased a Court house, engaged a secretary, a 
messenger and a stenographer, and held ten meetings. If the 
evidence of record enables us to fix the compensation, we ought 
to go as far as a Court can to do so.

I would maintain the appeal with costs, and vary the awards 
accordingly, and, speaking in this particular for myself, I ex
press my disapproval of the superfluous arbitration expenses 
above referred to. Appeal allowed.

ATTORNEY GENERAL v. KELLY. MAN.
Manitoba King'* Bench, Ue.orge Patterson, K.C., Referee. September 20. 19Iii. ^ ^
l Pleading (§ I—1—85)—Partic ulars—Over-payments— Fraud.

In an action by a Provincial Government for the recovery of over
payments under contracts for the construction of a new Parliament 
building, also charging fraud and conspiracy, the defendant is entitled 
to particulars of the amounts claimed to he over-paid, and of the fraud
ulent representations charged, particularly where they are not within 
the defendant’s knowledge and there is nothing to shew that the plaintiff 
cannot set out what they are.

|.Sims v. Slater, 10C.L.T. 227; Whyte v. Ahrens, 26 Ch. I). 717; Latch 
v. Abbott, 31 Ch. Div. 374; Sachs v. Spellman, 37 Ch. I). 20">, applied].

Application for particulars of statement of claim. statemei
//.,/. Syminyton, for the Crown.
IV. A. T. Swcatman, for defendants.
The Referee:—This is an application for particulars of the TheRpfm

plaintiff’s Statement of Claim. The action is brought having 
for its main object the recovery of large sums of money alleged 
to have been over-paid by His Majesty, in the right of the Pro
vince of Manitoba, to the defendants under a number of con
tracts for construction work in connection with the new parlia
ment buildings at Winnipeg. The defendants are charged with 
fraud and fraudulent representations, and with having conspired 
with officers and employees of the government in order to pro
cure such large over-payments.

In so far as the charges of fraud, collusion and conspiracy 
are concerned, I think the cases of Sims v. Slater, 10 C.L.T. 227;
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Whyte v. Ahrens, 26 Ch. Div. 717; Leitch v. Abbott, 31 Ch. Div. 
374; Sachs v. Speilman, 37 Ch. Div. 295, and other cases cited 
to me in the argument, establish the principle that, where the 
circumstances lie in the knowledge of the defendant rather than 
the plaintiff, the latter should not lie called upon for particulars 
of the alleged fraud, collusion and conspiracy before examining 
the defendants for discovery. I think that the circumstances 
in this case are such as to call for the application of that principle. 
I, therefore, refuse, at this stage, to order particulars asked for 
in connection with the charges of collusion, conspiracy and fraud 
generally.

As 1 understand the practice, however, where it is sought to 
recover moneys alleged to have been over-paid in connection 
with a contract, particulars of such over-payments should be 
given, and it is also a general rule laid down in Bullcn & Leake, 
6th cd., that, where fraud or fraudulent representations are 
alleged, particulars should be given, subject to the exception 
above noted, when the circumstances lie in the knowledge of the 
defendant rather than the plaintiff. The Statement of (Maim 
gives full particulars of the various payments made to the de
fendants, but does not anywhere shew what the amounts over
paid were, and no material has been filed to shew that the plain
tiffs cannot furnish particulars of these over-payments. Again, 
if the defendants made the fraudulent misrepresentations, false 
applications and false statements charged against them, there is 
nothing to shew that the plaintiffs cannot set forth what they 
were, and I cannot see that the circumstances indicate that these 
would lie in the knowledge of the defendants rather than the 
plaintiff.

Applying these circumstances, I, therefore, think that the 
plaintiff should furnish the particulars.

The Order should also extend the time for filing the statement 
of defence until these particulars are furnished. Costs of the 
applications to be costs in the cause. Application granted

can Mcknight construction co. v. vansickler
_ n Su/tretne Court of Canada, Sir Charles Fitzpatrick, C.J.. Davies, l ding ton,

Duff, Anglin and Hrodeur. JJ. May 4, 1915.
1. Corporations and companies (§ IV D 3—85)—Sale of business premises 

Formal requisites Si u.
A sale of its business premises by an industrial company, unless 

forbidden by its charter, is valid though not under the corporate seal.
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2. Corporations and companies (§ IV D 1—66)—Power of contract 
—Ostensible authority of officer.

It is not necessary for any person dealing with an officer of a corpora
tion to ascertain the proper steps taken to clothe him with the authority, 
where it is apparent that he is the agent of the corporation to transact 
the particular business.

[Yansickler v. Me Knight Construction Co., 19 D.L.It. 505, affirmed.)

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, 19 D.L.K. 505, affirming the judg
ment at the trial in favour of the plaintiffs.

The action was for specific performance of a contract by 
which the appellants had agreed to sell to respondents their busi
ness premises which were not large enough for their require
ments. Two main questions raised on the appeal were—Was the 
contract void because the seal of the company was not affixed 
thereto? Had Douglas, who signed the contract for the com
pany as secretary-treasurer, authority to do so? Both questions 
were decided against the company in the Courts below.

Hellmuth, K.C., and R. S. Robertson, for appellants.
McKay, K.C., for respondents.
Sm Charles Fitzpatrick, C.J.:—I am of opinion that this 

appeal should be dismissed with costs.
Davies, J.:—I concur with Anglin, J.
Duff, J.:—I concur in the judgment of the Appellate Divi

sion delivered by Clute, J. It is not necessary to add anything 
whatever to the very complete discussion of the points raised 
which is to be found in that judgment. Contentions were ad
vanced, however, on part of the appellant which raised two 
questions of general importance in respect of which it is perhaps 
desirable to express one’s views of the principle involved.

The first point is as to the authority of the secretary-treasurer. 
This point, although apparently taken in the Court of Appeal, 
was not taken in the appellant’s factum, and was, I think, ad
vanced during the oral argument here on the invitation of the 
Bench. I am not surprised at this, because, on examining the 
record, there appears to be ample evidence that the secretary- 
treasurer was the apparent agent of the company for the trans
action of the kind of business he undertook to do. That being 
so, the case is within the principle very satisfactorily stated in 
Palmer’s Company Law, 9th ed., 1911, p. 44, in the following 
words :—

CAN

8. V.

McKniuiit
Constbuv-

Vansickikk

Statement.

Sir Cliarks 
Fitzpatrick. C.J.
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This rule is that where a company is regulated by an Act, of Parliament 
general or special, or by a deed of settlement or memorandum and artiel. 
registered in some public office, persons dealing with the company are 
bound to read the Act ami registered documents, and to sec that the pi•. 
posed dealing is not inconsistent therewith; but they are not bound to do 
more; they need not inquire into the regularity of the internal proceedings 

what Lord Hathcley called “ the indoor management." They .0 
entitled to assume that all is being done regularly. See also Mahony 
East Holyjord Mining Co., L.R. 7 ILL. XG9; Bargate v. Shortridye, f> ILL 
Cas. 297, at p. 318; lie Lund Credit Co. of Ireland, 4 Ch. App. 460; lit Countn 
Life Assuranee Co., 5 Ch. App. 288; /‘rentier Industrial Hank v. Carlton Mm 
Co., 1 K.B. 106, is not easily reconcilable with the rule.

This rule is based on the principle of convenience, for business could 
not be carried on if a person dealing with the apparent agents of a compam 
was compelled to call for evidence that all internal regulations had been 
duly observed.

The next point turns upon the absence of the company’s seal. 
This question may be disposed of by a reference to the decisions 
of the Court of Exchequer and the Exchequer Chamber in South 
of Ireland Colliery Co. v. Waddle, L.R. 3 C.P. 403, 4 (’.I\ 017 
The following passage from the judgment of tiovill, C.J., at 
p. 409, is cited by Sir Frederick Pollock (Contracts, 8th «•<!., 
p. 150), as stating the law upon the point. And it may be ob
served that the judgment of Bovill, C.J., had the express approval 
of the Exchequer Chamber in the same case (at p. 018), where 
Cockburn, C.J., said, speaking for the Court (of which \\ ilh-s, 
J., was a member) : —

It is unnecessary to say more than that wc entirely concur in the reason
ing and the authority of the cases referred to in the judgment of Bov ill, C.J 
which seems to exhaust the subject.
The passage in the judgment of Bovill, C.J., which seems to me 
to conclude argument upon this point is as follows:—

These exceptions apply to all contracts by trading corporations entered 
into for the purposes for which they are incorporated. A company can 
only carry on business by agents, tmuiagers and others; and if the contracts 
made by these persons are contracts which relate to objects and purposes 
of the company, and are not inconsistent with the rules and regulations 
which govern their acts, they are valid and binding upon the company, 
though not under seal. It has been urged that the exceptions to the general 
rule are still limited to matters of frequent occurrence and small importance. 
The authorities, however, do not sustain the argument.

I may add that the decision in Waddle's ease, L.R. 4 C.P. 
617, is over fifty years old, and it is, of course, perfectly well 
known that the business of trading companies has now for many 
years been conducted on the assumption (based u|xm the ob
servations of the learned Judges who decided that case) that

8
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such corporations may express their consent in a binding manner 
to contracts within the scope of their business in the same way 
as an individual may do, provided that no statutory provision 
or regulation affecting them is infringed or departed from.

'Vo break in upon this rule at this date by accepting the con
tentions advanced on behalf of the appellant would be, as Cock- 
burn, C.J., says, to give life to a relic of barbarity, and, so far 
as I can see, with no other effect than to put unnecessary obstacles 
in the way of the transacting of ordinary business.

The appeal should be dismissed with costs.
Anglin, .).:—With Riddell, J., who tried this action,
I do not find anything ... in the documenta which necessitates 

the payment by the plaintiffs of the amount ($1,400) until such time as the 
sale was completed.
I have no doubt that by the completion of the sale was meant 
the delivery of a conveyance and transfer of possession of the 
property. The evidence establishes that the defendants made 
default both as to the conveyance and as to possession. They 
acknowledged their inability to give possession when the plain
tiffs, shortly after the date fixed by the agreement for comple
tion, offered to pay the $1,400 if given possession and to accept 
a solicitor’s undertaking for the subsequent delivery of a deed. 
The evidence lends some support to the view that the plaintiffs 
knew before they made the agreement that there would probably 
he delay in the execution of the conveyance, and they, therefore, 
may have contemplated payment of the $1,400 on the date named 
for completion of the sale, although the vendors might not then 
be able to deliver a deed of the property. But there is not a 
tittle of evidence to warrant a suggestion that they had agreed 
to pay the $1,400, although the vendors should lie unable to 
deliver possession of the premises.

While I think the defendants have failed, on the admissible 
evidence, to prove an agreement by the plaintiffs to pay the 
$1,400 before receiving a deed, the evidence of Mr. Dods makes 
it quite clear that the real cause of the delay in the completion 
of the sale was not that the plaintiffs were insisting on delivery 
of a deed contemporaneously with their payment of the $1,400, 
but that the defendants were not ready to transfer possession 
of the property. That certainly was the situation from March 
20 until May 20, when for the first time the defendants sought
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to escape from their contract on the pretext of delay on the 
S. C. part of the plaintiffs in the payment of the $1,400, although 

Me Knight 88 Mr. Dods’ uncontradicted evidence shews, he had informed 
Construc- the defendants of his client’s readiness to pay this money on 

TyON March 20, and the subsequent delay had been at the instance 
Vanbickler of the defendants’ own solicitor. Assuming a contract binding 

Angiin, j. on the defendants, I have no hesitation in affirming the holding 
that the default in carrying it out was entirely theirs, and that 
the plaintiffs are entitled to the relief of specific performance.

The defendants, however, maintain that there was not a con
tract binding upon them—(a) because the assistant general 
manager, Douglas, who, on their behalf, signed the acceptance 
of the plaintiffs’ offer to purchase, did so without authority; 
and (6), because the seal of the company was not affixed to the 
document.

(a) There can be no question of the company’s right to hold 
and to dispose of this real estate (2 Geo. V. ch. 31, see. 23, and 
sec. 24 (b) ), nor is there room for doubt as to the power of the 
directors to make a contract such as that in question. (Ibid., 
sec. 82.) The property had been acquired for and used as the 
business premises of the company. It had become too small 
for their needs, and it had been decided to dispose of it in order 
to permit of more suitable premises being purchased. The 
sale was, therefore, arranged for in the course of the manage
ment of the company’s affairs. By sec. 87 (e) of the statute, 
directors are empowered to pass by-laws providing for the con
duct of the affairs of the company, and, by sec. 86, to elect a 
president and vice-president and to appoint all officers of the 
company. Under these statutory provisions by-laws were passed 
by this company as follows:—

20. The directors may from time to time appoint one of their body to 
be managing director of the company.

22. The directors may from time to time entrust to and confer upon 
the managing director such of the powers exercisable under these by-laws 
by the directors as they may think fit.

34. In case of the absence of any officer of the company the Board of 
Directors or President may delegate his powers or duties to any other 
officer or to any director for the time being.

The election of Mr. McKnight as president and his appoint
ment as general manager and that of Mr. Douglas as assistant 
general manager are duly proven. I attach no importance to
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the fact that in the resolution for the appointment of Mr. Mc
knight he is styled general manager instead of managing director, 
the appointment was, undoubtedly, intended to be made under 
by-law No. 20.

On the evidence it is quite clear that the sale to the plaintiffs 
was arranged by them with Mr. Mcknight and was discussed by 
him with his co-directors, who approved of it at least informally. 
Being obliged to leave the city, Mr. Mcknight, as president, 
delegated to Mr. Douglas authority to carry out the transaction 
and to prepare and execute a contract of sale with the plaintiffs. 
With the trial Judge, 1 think
that Douglas did draw up a document which was precisely what had been 
arranged by the parties and that document was one, therefore, which he 
had the right and the power to draw and afterwards to sign.

For any lack of formality in the steps leading to the authoriza
tion of Douglas, the plaintiffs should not suffer. They were not 
called upon to ascertain that proper steps had been taken to 
clothe him with authority to execute the contract with them on 
behalf of the company. They acted with perfect good faith. 
The power which Douglas purported to exercise was such as, 
under me constitution of the company, he might possess, and 
“that is enough for a person dealing with him bond fide” Bigger- 
staff v. HowatVs Wharf, [1896] 2 Ch. 93, at 102; Premier 
Industrial Bank v. Carlton Man. Co., [1909] 1 k.B. 106, at 113- 
14. On the evidence I incline to think that the proper inference 
is that Douglas was in fact clothed with authority to bind the 
company by an agreement such as he made; but, if not, it is 
clear that under the statutory powers of the directors and the 
by-laws of the company provision was made for vesting such 
authority in an officer holding his position, and, as against third 
parties dealing with such an officer in good faith in regard to 
a matter in respect of which authority could be so conferred 
upon him, the company cannot be heard to deny his power to 
bind it: Totterdell v. Fareham Blue Brick and Tile Co., L.R. 1 
C.P 674. (b) Nor does the absence of its corporate seal afford 
a defence to the company.

I am, with respect, unable to accept the view which pre
vailed in the Appellate Division that sec. 139 of the Ontario 
Companies Act (2 Geo. V. ch. 31) applies to the execution of 
contracts or other instruments. It deals only with the “authen-
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tication” of documents, not with formalities of execution. 
Th<‘ substitution, in revision, of the more compendious 
word “document” for the particular words “writ, notice 
order,” formerly used, did not change the character of 
that for which the section provides, namely, authentication as 
distinguished from execution. The word “authentication” has 
the same meaning in the revised Act which it bore in the former 
Companies Act—the same meaning which it has in the corre
sponding section of the English Companies Consolidation Act 
of 11)08—8 Edw. VII. eh. til), sec. 117.

But the defendant company is a trading company.
“The general result of those cases,” says Wightman, J., in 

Henderson v. Australian Royal Mail Steam Navigation Co., 5 I 
& B. 409, at p. 415,
seems to me to be that, whenever a contract is made with reference in the 
purposes of the incorporation, it may, if the corporation be a trading one. 
be enforced, though not under seal.
As put by Bovill, C.J., in South oj Ireland Colliery Co. v. Waddle, 
L.R. 3 C.P. 4ti3, 469.

Originally all contracts by corporations were required to be under 
seal. From time to time certain exceptions were introduced, but these 
for a long time hail reference only to matters of trilling importance and 
frequent occurrence, such as the hiring of servants, and the like. But. in 
progress of time as new descriptions of corporations came into existence, 
the courts came to consider whether these exceptions ought not to be 
extended in the case of corporations created for trading and other purposes. 
At first, there was considerable conflict; and it is impossible to reconcile 
all the decisions on the subject. But it seems to me that the exceptions 
created by the recent cases are now too firmly established to be questioned 
by the earlier decisions which, if inconsistent with them, must I think he 
held not to be law. These exceptions apply to all contracts by trailing 
corporations entered into for the purposes for which they are incorporated 
A company can only carry on business by agents—managers and others; 
and if the contracts made by these persons are contracts which relate to 
objects and purposes of the company, and are not inconsistent with the 
rules and regulations which govern their acts, they arc valid and binding 
upon the company, though not under seal. It has been urged that the 
exceptions to the general rule are still limited,to matters of frequent occur
rence and small importance. The authorities, however, do not sustain 
that argument.

The contract there in question was for the purchase of ma
chinery required for the company’s undertaking. Here the con
tract- is for the sale of unsuitable business premises in order to 
enable the company to acquire premises more commodious and 
better adapted for its purposes. Adopting the language of Erie,
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J., in the Henderson case, 5 E. & B. 409, 415, “the contract was 
made for a purpose directly connected with the object of the 
incorporation.” That able Judge added : “I think, myself, that 
it is most inexpedient that corporations should be able to hold 
out to persons dealing with them the semblance of a contract, 
and then repudiate it because not under seal.”

The decision of the Court of Common Pleas, in the South 
of Ireland Colliery Co. v. Waddle, was affirmed in the Exchequer 
Chamber, L.R. 4 C.P. 017, where Cockburn, C.J., said that the 
Court had been “invited to re-introduce a relic of barbarous 
antiquity,” and the reasoning of Bovill, C.J., wras unqualifiedly 
approved. An observation of Chatterton, V.-C., in Holmes v. 

'Trench, [1898) 1 Ir. Rep. 319, at p. 333, cited by Clute, J.:—
It is true that u corporation may contract without seal for the purchase 

or sale of property necessary for carrying on the business for which the 
corporation was created.
is directly in point, and, although merely a dictum, is in accord 
with the tendency of modern decisions relating to the contracts 
of trading corporations and within the principle on which those 
decisions rest.

The defences set up in this action are purely technical and 
devoid of merit. It is gratifying to find that the law warrants 
our sustaining a conclusion which is in accord with the demands 
of substantial justice.

I would dismiss the appeal with costs.
Brodeur, J.:—1 concur with my brother Duff.
1 dinoton, J., dissented. Appeal dismissed.

JOHNSON v. ROCHE.
.Vot'd Scotia Supreme Court, Sir Charles Townshend.C.J., Craham,E.J., Russell, 

Longley and Drysdale, JJ. March 9, 1915.
1. Da maces (§111 Al- -140)—Measure of—Breach of contract for sale 

of company shares—Estimation of value.
Where no proof is available as to whether company shares have a 

market value, the damages for breach of a contract to deliver such 
shares may be assessed by reference to their intrinsic value ascertained 
from the value of the corporate assets and the amount of the company’s 
liability.

[Crichfield v. Julia, 147 Fed. Rep. (U.S.) 65, referred to.)

Appeal from judgment of Ritchie, J.
H. Mellish, K.C., and E. P. Allison, K.C., for plaintiff, 

appellant.
J. L. Ralston, K.C., for defendant, respondent.
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Sir Charles Townbhend, C.J., concurred with Graham, E.J.
Graham, E.J.:—This is an action for damages for breach of 

a contract made between the plaintiff’s husband, William H 
Johnson, and the defendant, afterwards acquired by the plain
tiff. This is the agreement:—

It is hereby agreed by and between William H. Johnson, of Halifax 
in the county of Halifax, of the first part, and William Roche, of Halifax 
aforesaid, of the second part: That the party of the first part agrees to sell 
and the party of the second part agrees to purchase four square miles of 
coal lands at Chimney Corner, in the county of Inverness, Nova Scotia 
now held by the party of the first part under leases numbers 222, 223, 224 
and 225, from the Government of Nova Scotia, and which were recently 
under option of purchase to Mr. E. L. Thome, and in part held by the party 
of the first part, under option of purchase from S. George Cook, at present 
of Sydney, for the price of $11,000 in cash and $17,000 of common stock of 
the Margarcc Coal and Railway Co., Ltd., said stock to be delivered within 
six months from the date hereof. The cash to be paid on the delivery of 
the good and sufficient transfers for said coal areas and leases from the party 
of the first part and his co-owner, S. G. Cook, to the party of the second 
part.

The cash part of the consideration was paid to William H. 
Johnson when the four leases were transferred by him to the 
defendant at the time of the contract.

Three thousand dollars of the shares were assigned by Johnson 
to one Cook, and the balance alone of the shares forms the subject 
of this action.

The learned Judge has found that there was a breach of the 
contract by the defendant, and he gave a judgment for the 
plaintiff, but, when he came to assess the damages, he assess^ 
them at the sum of one dollar, and his reasons for that are as 
follows:—

The remaining question is as to damages, and here the burden is on 
the plaintiff to satisfy me as to what his damages are. This has not been 
done I am not satisfied from the evidence that the plaintiff has sustained 
any damages by the non-delivery of the stock other than nominal damages 
The damages to which the plaintiff is entitled depend upon the value of the 
common stock of the company, which has never been organized and in 
which no stock has been issued. I must find out the value of the shares 
before I can assess damages, and it is impossible, so far as I can see, for 
me to ascertain whether the value of the shares when issued would be nil or 
par or above or below par. ... I do not give the plaintiff damages 
because I do not know upon what principle I can assess them, and 1 am not 
justified in making the defendant pay damages unless I do it upon some 
definite principle. It has been held that a Judge, in some cases, may make 
a guess at the damages, but I have no material upon which I could make 
a reasonable guess. The plaintiff will have judgment for one dollar by way 
of nominal damages and his costs.
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Now, in my opinion, and with the greatest deference, if, in N s-
summing up to a jury the question of damages in this action, s.C.
any such language had been used, it would have constituted r0^~ON
misdirection, and, as he was trying it without a jury, he mis- v. 
directed himself. Rovhk.

And, first, 1 am going to cite a few cases in which the diffi- (,r*hMn’ e.j. 
cullies for want of rules or principles to guide a Judge in assessing 
damages were really very considerable, far beyond the difficulties 
we have here.

1 cite those cases to shew that the common law Judges have not 
hesitated merely because there were difficulties to assess damages 
or to help juries to assess damages and not because they art- 
cases about shares not then issued or were ever offered in a market.

In Chaplin v. Hicks, [1911] 2 K.B. 78b, the difficulty of assess
ing damages in the case was dealt with. The head note is as 
follows:—

Where by contract a man has a right to belong to a limited class of 
competitors for a prize, a breach of that contract by reason of which he is 
prevented from continuing a member of the class, and is thereby deprived 
of all chance of obtaining the prize, is a breach in respect to which he may 
be entitled to recover substantial and not merely nominal damages. The 
existence of a contingency which is dependent on the volition of a third 
person does not necessarily render the damages for a breach of contract 
incapable of assessment.

I may add there were 50 persons in all from which the selec
tion was to be made and 12 prizes, but graded and different 
in value.

Vaughan Williams, L.J., at p. 792, after pointing out that 
at first no rules were* laid down by the Courts to guide juries 
in the assessment of damages for breach of contract, but, during 
the period between the reigns of Queen Elizabeth and Queen 
Victoria, rule after rule was suggested by way of advice to juries, 
says:—

But from first to last there were, as there are now, many cases in which 
it was difficult to apply definite rules. In the case of a breach of contract 
for the delivery of goods, the damages are usually supplied by there being 
a market. . . . Sometimes, however, there is no market for the par
ticular class of goods, but no one has ever suggested that, because there 
is no market, there are no damages. In such case the jury must do the 
best they can, and it may be that the amount of their verdict will really 
be a matter of guesswork. But the fact that damages cannot be assessed 
with certainty does not relieve the wrongdoer of the necessity of paying 
damages for his breach of contract. . . . It is true that no market can
be said to exist. None of the 50 competitors could have gone into the



308 Dominion Law Reports. 124 D.L.R

N. S.
8. C.

Johnson

Or»him, E.J.

market and sold her right. Her right was a personal right and incapable 
of transfer. But a jury might well take the view that such a right, if it 
eould have been transferred, would have been of such a value that even 
one would recognize that a good price could have been obtained for it.

Fletcher Moulton, L.J., as he then was, says (794):—
The common law courts never enforced contracts specifically as was 

done in equity. If a contract was broken, the common law held that an 
adequate solution was to be found in a pecuniary sum, that is, in the damages 
assessed by a jury. But there is no other universal principle as to the 
amount of damages than that it is the aim of the law to ensure that a person 
whose contract has been broken shall be placed as near as possible in the 
same position as if it had not. The assessment is some times a matter of 
great difficulty. . . . Then the learned counsel takes up a more hope
ful position. He says the damages are difficult to assess because it is im
possible to Bay that the plaintiff would have obtained any prize. .
Is expulsion from a limited class of competitors an injury? To my mind 
there can only be one answer to that question: It is an injury, and may be 
a very substantial one. Therefore, the plaintiff starts with an unchal
lengeable case of injury, and the damages given in respect of it should be 
equivalent to the loss. But it is said the damages cannot be arrived ui 
because it is impossible to estimate the quantum of the reasonable proba
bility of the plaintiff’s being a prize winner. I think that when it is clear 
that there has been actual loss resulting from the breach of contract which 
it is difficult to estimate in money, it is for the jury to do their beat to 
estimate; it is not necessary that there should be an absolute measure of 
damages in each case. [Then he refers to markets.] But in most cases it 
may be said that there is no recognized measure of damages, and the jur\ 
must give what they think to be an adequate solatium under all the circum
stances of the case. Is there any such rule as that, where the result of :i 
contract depends on the volition of an independent party, the law shuts 
its eyes to the wrong and says that there are no damages. Such a rule, 
if it existed, would work great wrong.

The difficulty of estimating damages in the case of Dominion 
Iron ayid Steel Co. v. Dominion Coal Co., 43 N.S.R. 77, was shewn 
by Russell, J., at 142-145.

That was a contract to furnish coal to the steel company 
suitable for the purposes mentioned in the contract, extending 
over a period of 99 years, and only a very short period had run. 
There was a provision at the end of every 5 years the rates might 
be revised by means of an arbitration. There was provision 
for a contingency, namely, that after 4 years the Coal company 
might supply slack coal of the same specification. Russell, J., 
thought that the difficulties in the way of assessing the damages 
for the future were insuperable, and he thought that a decree 
for specific performance was justified. But in the Privy Council 
this view was not upheld and a reference was ordered to ascer
tain the damages.
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Another decision of our own Court deals with this subject: 
Sweet v. Archibald, 11 D.L.R. 570, 47 N.S.R. 35. It was the 
case of a person who had agreed with another to finance a milk 
company with a bank, and both of the latter were in rather 
critical circumstances. On a pay day for materials a number of 
cheques came in, and they were refused payment because the 
guarantor had suddenly recalled his cheque given by him to 
supply funds for this very purpose, and there was an insolvency 
brought about. On the strength of the case, Chaplin v. Hicks, 
already cited, the trial Judge assessed the damages at $4,000, 
and it was upheld by the Court. . . .

In my opinion, the damages for the breach of contract can 
he ascertained by a process of estimation and calculation, and 
it does not require, in order to estimate the actual value of those1 
2,877 shares, market quotations, for instance, or even the issue* 
of the shares. That the actual or intrinsic value of the shares 
may be estimated by reference to the assets of the company 
and the surrounding circumstances.

In the case of Moffitt v. Hereford, 136 Mo. App. Rep. 573, the* 
Court said :—

If the stock has not ascertainable market value, then the actual or 
intrinsic value must be taken as the basis. This value may depend on 
many facts and circumstances, such as the value of the property and assets 
owned; the dividends paid; the character and permanency of the busi
ness; the control of the stock, the management, the markets for articles 
produced, if a manufacturing concern, and other facts. The evidence would 
necessarily take a broad range, and would properly be admissible to prove 
any fact calculated to affect the value.

In Crichfield v. Julia, 147 Fed. Rep. 65, the Court said:—
The general rule, as stated by the Court below, is that the plaintiff 

is entitled to recover what would have been the market value of such pre
ference stock if it had been issued. If there be no market value, then the 
question is as to what would have been its actual value. The question, 
therefore, for the jury to determine here was what would have been the 
real or intrinsic value of this stock in view of the proved assets of the cor
poration. If the property to be delivered has no market value, its real 
value is to be ascertained by such elements of value as are attainable. 
Where no proof is available as to whether stock has market value, intrinsic 
value ascertained from value of corporate assets and amount of liabilities 
may be taken as the basis for the assessment of damages. In such a case 
it is perfectly competent t.o resort to other modes of proof to establish its 
actual value, and this may very properly be done by proof of its dividend 
earning capacity, the value of the assets of the corporation ... in 
the absence of actual sales, the market value is presumptively the par 
value (case cited). In the absence of better evidence, the market value

N. S.

s. c.
Johnson

Graham, E.J.



24 D.L.RDominion Law Reports.

Johnson

of all property of the company may be shewn with the view to arriving 
at the proportionate value of the shares in controversy.

I shall refer to this case again. I also refer to Morrow v. 
Texas Co., 87 Fed. Hep. 616; Henry v. North American R. Con 
Co., 158 Fed. Hep. 81; Murray v. Stanton, 99 Mass. 349; Dyer 
v. Rich, 1 Met. 192; Industrial Co. v. Todd, 150 N.J. 232; and 
the case of Peek v. Derry, 37 Ch.D. at 541, Cotton, L.J.

I think, in this country, it is not difficult to estimate the par 
value of these 48 coal areas, called the Chimney ('orner mine.

An expert was examined for the plaintiff, who says he found 
two seams—one total 6 feet 1 inch of coal in thickness, another 
total of about 5.11 or 6 feet of coal. Another smaller one not 
taken into the estimate as not workable.

When the defendant spoke of the quality of the 1,000 tons of 
coal taken from the large seam as the very best of coal, I think 
there could not be a higher testimonial, because of all practical 
extensive coal dealers in the country I would select him as the 
best judge.

There is evidence of Mr. McColl, the engineer, who had sold 
areas belonging to his father’s estate in that locality to the Inver
ness Railway and Coal Co. in the year 1899, pointed out by him 
on the plan, and he says:—

Q. What was the value of the areas in that vicinity at that time, 1899? 
A. I would say about $5,(XX) or $6,(XX) per mile at the time we sold. I am 
referring largely of what I adjudged at the time. The value of an area 
at that time would vary from 50 to 100% difference. Q. Judging from your 
knowledge of the sales in this locality, what value per square mile of areas 
in this locality shewn on this plan. A. I would say $5,000 to $6,000.

Two of them were submarine areas. At that time there was 
not the railway that now exists to a port of shipment, which 
was built in 1901 to 1903, the Inverness Railway. And he says, 
and in this matter he would be an expert, that it would increase 
the value of the areas. He knew the areas 225 and 224. His 
valuation appeared to be estimated on single areas, but control 
of a group of areas on a seam or seams constituting a workable 
mine would be much more valuable.

I understand from the evidence that the cash which the 
group were asking for their property was the sum of $209,000 
in cash and the 40,000 shares at £1. And I think that their 
property would be reasonably represented by that cash and 
those shares at their face value.
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They were to receive paid-up shares, and the presumption 
would be that they would not be paying up in a property that 
was not reasonably worth the equivalent in money.

The transaction had to undergo the scrutiny of the people 
who would be taking shares, and, besides, the defendant was 
participating in the transactions, and he at least prima facie was 
acting fairly with the proposed company and its future share
holders.

Take the coal areas alone, $209,000 in cash and 40,000 shares 
at the rate of £1 for 2,777 shares seems an inadequate price.

Then the business which it was proposed to do and the out
lay necessary to bring the coal to market has to be considered. 
Already there had been expenditure in connection with the mine 
represented in the letter of January 12, 1911, and of November 1, 
1911. This had increased the price they were asking to £64,000, 
instead of the $209,000 in cash.

Of course, the railway would be a large item. About 50 miles 
of railway would be necessary—46 miles and 4% miles. But 
there were valuable concessions to the company in this respect. 
The Dominion Government was to give them $64,000 and the 
Provincial Government $4,000 per mile. The county of Rich
mond $1,000 per mile, in lieu of right of way through that county, 
and the county of Richmond had agreed to give them a free 
right of way in that county and land for terminals at Carribou 
Cove. About $10,000 had been spent on clearing the right of 
way and this was already borrowed.

I think, in estimating the prospects of this company, it would 
have been important to have ascertained the amount which the 
capitalists in England were offering. They did not conclude the 
negotiations, but they did make an offer, and for some reason 
the evidence was ruled out.

However, there was contained in the evidence a great deal of 
material from which an estimate could legitimately be made. 
The people were not very far apart, and there were very good 
prospects of its being floated. The defendant knew what he 
was speaking of. He had been in London, largely in connection 
with the business, between January and the latter part of March, 
1910.
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The defendant himself seems to have thought that the matter
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was closed, for in a letter of February 22, 1912, addressed to the 
plaintiff’s solicitor, he says:—

Dear Sir,—With respect to the shares for Mr. Johnson and another, 
the company offered to give him the amount of stock coming to him. Hr 
preferred to wait until the company formally issued the stork. The com
pany is now floated and the stock will be issued at once.

But, as a fact, the shares were never issued. And the action 
was then brought June 20, 1912.

I must deal with the bonds. The company had power to 
borrow to the extent of £600,000, and, of course, there was a 
great deal of reference on the argument to that fact depreciating 
the value of the shares. In respect to that, in Crichfield v. Julia. 
147 Fed. Reps., at p. 70, on the motion for the new trial, tin 
Court said (the contract was for preferred stock) :—

Hud the preferred stock been issued, it would have ranked below the 
$500,000 of bonds, but that $500,000 was all put into the propelty in building 
railroads, etc. Since the asphalt deposit, when developed, turned out to 
be a valuable one and the company a going concern, there is no reason to 
infer that the proceeds of the bonds was lost or seriously depreciated when 
invested there.

This company had not reached the stage when that could 
be predicated of it, but coal and a coal mint1 and a railway for 
it are well-known things in this country, and the circumstance:* 
here would put the project in such a position that a loan would 
be justified for building this railway and getting the coal to 
market . How much of a loan it will require and bear is for tin- 
prudent man to judge. Juries frequently hear that formula. 
How much of an investment can be made on the property.

There is an expression used in this case that I would refer 
to, and that is that the Margaree Co. was never organized. If 
that means it had no officers and the meaning of organization 
as applied to companies is that it has officers, I do not agree 
with the statement of the case. It had provisional directors, 
with president and secretary with ample powers “to transact 
such business as shall be necessary,” as provided by sec. 3 of t la- 
special Act. It was, indeed, highly organized to do all that 
was necessary to acquire the property and issue the shares when
ever they were subscribed. The defendant at least does not say 
it was not organized.

But if it means that the shares had not been subscribed, that 
is the only point, and one I am endeavouring to meet. The 
company was well enough organized to issue some shares to pay
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preliminary expenses, to obtain valuable concessions from the 
government and legislature, and to do work so that its act and 
its concessions might not expire. And Mr. Morrison went across 
prepared to execute the bonds. It is not likely that, after its 
capital was raised, the same officers would remain, but that is 
a different thing.

In my opinion, there was, when the shares had to be delivered 
to Johnson under the contract, and there still is, a reasonable 
probability that the property will be acquired; therefore, that 
the shares will be subscribed and also that they will be of sub
stantial value. I think that, under the case of Chaplin v. Hicks, 
[1911] 2 K.B. 786, from which I have quoted, that this is all 
that it is necessary to shew to take it out of the category of cases 
in which there can only be nominal damages.

I have referred to some of the circumstances, but, on referring 
to the defendant’s position in considering the probablities, he 
has more interest in the consummation of the project than all 
the others. He has not only a large interest in the mine, but 
he has advanced a large sum of money on the strength of that 
consummation. He controls the matter, although not a member 
of the company now. He does not surely mean that the mem
bers of this group, 28 of them his co-owners, as well as himself, 
are to have for their coal areas a price the stock proportion of 
which, 40,000 shares, is only to be of nominal value, or at the 
rate of a dollar to 2,877 shares. He is surely blowing hot on the 
other side of the Atlantic and cold on this side and in this case- 
only.

In my opinion, the defendant’s appeal should be allowed, the 
dollar damages struck out, and a reference to a referee ordered, 
as was done by the Judicial Committee in the Dominion Steel 
Co. case, already mentioned, to assess the damages, and as is 
done frequently by the Judges in this Court.

Rvssell and Longley, JJ., concurred.
Drysdale, J.:—This is an appeal from the judgment of 

Ritchie, J., awarding plaintiff nominal damages only in respect 
to a breach of contract for the sale of certain coal areas in the 
county of Inverness. The contract was for the sale of four 
square miles of coal areas at Chimney Corner, for the price or 
sum of SI 1,000 in cash and $17,000 of the common stock of the

N.S.

8. C. 

Johnson

Graham, E.J.

Drysdale, J.
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Margaret* (-oal and R. Co., Ltd., the stock to be delivered within 
6 months from the date of the contract, the cash to he paid on 
delivery of transfers of the areas. The money was paid ami 
transfers made, but no stock was or could be delivered by reason 
of the fact that the Margaree Co. was never organized. Tin- 
contract was between plaintiff’s husband and the defendant, 
both of whom were at the time interested in promoting the said 
company. The defendant, no doubt, did his best to promote 
and organize such a company, but time passed, and the result 
of persistent attempts to float and organize the intended com
pany was a failure. The contract is a plain one, on its face, for 
the payment of so much money and the delivery of $17,000 
of the common stock of the company that never came into exist
ence. The trial Judge found a breach in the non-delivery of 
any such stock, but, for want of evidence as to the value of any 
such stock, felt obliged to award merely nominal damages. The 
plaintiff asserted an appeal on the question of damages, and claims 
an amount based on the par value of such stock. In support 
of this contention, counsel referred us to a number of American 
cases, which he kindly furnished by way of typewritten copies, 
reliance being placed on cases not in the library. I have examined 
these cases in detail, and I am obliged to say they do not support 
counsel’s proposition or contention. The more attention I give 
to the American decisions on the question of the measure of 
damages for the refusal or failure to deliver corporate stocks or 
bonds, the nearer I am to agreement with an American writer 
who says that “The cases on this subject are in dire confusion.” 
One general rule, however, runs through all the cases, namely, 
that the measure of damages is the actual value of the stock at 
some time, that is to say, either at the time it should have been 
delivered or the value of the stock at the time of demand or the 
highest value of the stock between the refusal to deliver and the 
time of trial. To recover an assessed damage for the failure to 
deliver such stock as was contracted for here, there must surely 
be some evidence touching value. I am contented to be guided 
by the English rule as to the measure of damages in such cases. 
It is stated in Mayne on Damages as follows:—

Where there Ima been a eontraet to deliver fully paid-up shares, the 
damages will he the market yalue of the shares at the time at which they 
ought to have been delivered.
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No attempt was made to place a valut* upon such stock and s- 
probably for a very good reason. The learned trial Judge thought s. C. 
that, in the absence of any evidence touching such value, he was ionnson
obliged to treat it as merely nominal. In this 1 am of opinion v. 
he was right. 1 am asked, on this appeal, to assume the shares KocllK'
contracted for had some value and to assess such value. For i>o™nie. i. 
aught 1 know from the case presented, they may be utterly 
valueless, and the burden was on plaint ill to establish value.
This was not done and 1 refuse to speculate. 1 defer to the 
majority of my brethren as to the proper order to be made at 
this stage. It seems equitable that further evidence should be 
taken on the question of value, and 1 agree to a reference for the 
further taking of evidence and a further hearing on the point 
and a finding therein. Appeal allowed.

LOSIER v. MALLAY. N B
New Brunswick Supreme Court, McLeod, C.J., White and (trimmer, ././.

June 18, 1915. s-(
1. Sale (§ I B—9)--Sale ok boat—Sufficiency ok delivery.

Upon the sale of a boat, delivery thereof is inferred immediately 
upon payment of part of the purchase price, particularly where the 
buyer is permitted to use the boat without any objection by the seller.

2. Sale (§111 A—57)—Sale of boat—Misrepresentation of age Lkkect
ON NOTE FOR PRICE.

Representing a boat to be only 8 years old, where it, in fact, appears 
to be 14 years old, does not establish fraud or misrepresentation in 
defence of an action on a promissory note given us part of the purchase 
price thereof.

Appeal from judgment of McLatehy, J., in favour of plaintiff Statement 
in an action on a promissory note. Affirmed.

Peter J. Hughes, for defendant, appellant.
,/. Paul Byrne, for plaintiff, respondent.
The judgment of the Court was delivered by
Grimmer, J. :—This action was tried at the Gloucester County urimmrr. J- 

Court in November last before McLatehy, J., without a jury, 
and was brought to recover the principal and interest due on a 
promissory note made July 2, 1912, by the defendant in favour 
of the plaintiff, and judgment was given for the plaintiff. From 
this judgment the defendant now appeals and moves to have a 
verdict entered for the defendant or for a new trial, on the grounds 
that the note was given without consideration, and was also 
obtained by fraud and misrepresentation.

The facts are not involved and are substantially as follows:
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W;B- The plaintiff was the owner of a fishing boat equipped with sails 
S. C. and nets, which he wished to sell. Being informed the defendant 

wished to purchase a boat, he got into communication with him. 
v. and finally by arrangement took the boat to a wharf near the de-

ltf allay. fendant's residence where it could be seen by the defendant
orimmer. j. The price asked for the boat and its outfit was $75, and after the 

defendant and his son had viewed and examined it, and every 
reasonable opportunity appears to have been given for this 
purpose, he, the defendant, bought it, paying the plaintiff $29 
in cash, and giving the note sued for ($46) to complete the pur
chase, and thereupon took delivery and possession of the bout 
and outfit. The following day, or soon after the purchase, the 
defendant took the plaintiff to his home, which was some thirty 
miles away, using the boat for the purpose, and thus had an oppor
tunity of thoroughly trying it out, as it is stated there was a 
heavy wind blowing at the time. The date of the sale and Un
making of the note in action was July 2, 1912, and the note was 
made payable thirteen months after date. The first ground of 
appeal, as it was of defence on the trial, is want of consideration 
for the making of the note.

Upon this ground the defendant cannot succeed, as there 
can be no doubt of his purchase of the boat, of the delivery of tin- 
same to him, and further that without any objection or protest 
he used the boat in his business for more than two years before 
action brought, and at time of trial still owned it. It therefore 
cannot be successfully contended there was no consideration for 
the note: McGregor v. Harris (1891), 30 N.B.R. 456.

The second ground of appeal is that the note was obtained 
by fraud and misrepresentation. It is alleged on the part of 
the defendant that the plaintiff represented the boat to be only 
eight years old, and that it was agreed between the parties, in 
case it was found to be more than 8 years old, the plaintiff should 
allow the defendant $10 off the price of same for each year it 
was over that age. This the plaintiff distinctly and positively 
denies, though it was found by the trial Judge the boat was about 
14 years old at the time of sale, and that the plaintiff had stated it 
was 8 years old, but that the defendant did not rely upon this 
statement in making the purchase, in that he sought to protect 
himself by the agreement referred to against the age of the boat. 
He also found upon the evidence produced before him that the
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defence of fraud and misrepresentation had not been established, 
and accordingly having decided that the sale was not fraudulent 
the plaintiff is entitled to maintain his verdict, and it must not be 
disturbed, the defendant’s only remedy (if any) being by action 
for breach of agreement: Little v. Johnson (1842), 3 N.B.R. 496; 
Clark v. Lazarus (1840), 2 M. & G. 167; Trickey v. Larne (1840), 
6 M. & W. 278; Warwick v. Naim (1855), 10 Ex. 762; Horsfall 
v. Thomas (1862), 31 L.J., Ex. 322. Appeal dismissed,

COFFIN v. GILLIES.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Davies, Idington, 
Duff, and Anglin, JJ. June 24. 1915.

1. Sale (§ II C—37)—Sale of animals—Stipulation as to breed—Mixed 
BREEDS.

An agreement stipulating the sale of foxes “purchased by the vendor 
from C. Dalton and W. R. Oulton in 1911,” docs not entitle the buyer 
to demand the delivery of foxes of the Dalton breed alone.

[Coffin v. Gillies, 7 O.W.N. 354, reversing 6 O.W.N. 643, affirmed.)

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, 7 O.W.N. 354, reversing the judg
ment at the trial in favour of the plaintiff, 6 O.W.N. 643.

This action was brought by the plaintiff for damages for 
breach of an agreement to deliver two silver-black fox whelps 
of the litter of 1913, the offspring of Dalton and Oulton stock 
owned by the defendant. The agreement was reduced to writing, 
and the material parts are as follows :—

The vendor (defendant) agrees to sell to the vendee (plaintiff), and 
the vendee agrees to purchase from the vendor (2) black foxes—silver 
tips—male and female whelps in 1913 on the ranch of the vendor in the 
Township of Fitzroy, County of Carlcton, in Ontario, near the Town of 
Arnprior—the said foxes to be the offspring of certain foxes purchased by 
the vendor from Charles Dalton and VV. R. Oulton in the year 1911, and to 
be a fair average pair selected by the vendor at or for the price or sum of 
$12,000, and on the terms and conditions hereinafter contained.
The agreement also further provided that 10% of the purchase 
price was to be paid on the execution of the agreement, and 
the balance on or before the 10th September, 1913, delivery 
f.o.b. Arnprior, title and ownership to remain in the vendor until 
the whole of the purchase money is fully paid. Clause 4 was 
as follows:—

In case the vendor shall be unable by reason of any unforeseen occur
rence or accident to deliver the said foxes at the time hereinbefore men
tioned, deposit of 10% of the purchase money shall be returned forthwith 
upon said occurrence or accident rendering the vendor unable to make de
livery as aforesaid to the vendee, and this agreement shall ipso facto be 
cancelled and rendered null and void.

N. B.

8. C.

Grimmer, J.
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CAN At the time of entering into this agreement the vendor had
S. c. a pair of black foxes, silver tips, purchased from Charles Dalton 

x *n 1911, which he had interbred, and which had a litter of four 
v. or five pups, and also a pair purchased in the same year from 

Gillikk. Oulton, which he had interbred, and which had a litter
Statement at this time of six—five males and one female. The defendant 

says that he selected the female of the Oulton and one of the 
Dalton males to answer the plaintiff’s contract. All the Oulton 
litter died, but there was a pair, male and female, of the Dalton 
litter which the plaintiff was willing to take in performance of 
the contract. The defendant refused to deliver this pair under 
the contract, at first placing his refusal upon the ground that 
the plaintiff had only a third option, and that one J. W. Jones 
had the first right to a pair from the litters. The contract is 
silent as to options. The defendant finally took the position, 
by letter of July 9, 1913, probably after having had legal advice, 
a position which has been maintained ever since, that the agree
ment intended that the pair should be selected one from each 
litter, and, as the Oulton litter had all died, he was relieved 
from his contract under clause 4 thereof. The plaintiff, on tin 
other hand, contended that a pair from one litter or from each 
litter would satisfy the contract, and that he was willing to take 
the Dalton pair, that the defendant had broken his contract 
in refusing to deliver this pair, that the intention in inserting the 
two strains was for the sake of protecting himself from being 
supplied with inferior stock, Dalton and Oulton being well- 
known on Prince Edward Island as pioneers in the fox industry, 
and had practised selective breeding to improve the type for 
a longer period than any other breeder, and their breeds of foxes 
were much sought after and had the highest value.

The case came on for trial before Latchford, J., without a 
jury, at Toronto, on June 26, 1914, when he gave judgment for 
the plaintiff for $1,750, with costs. The defendant thereupon 
appealed to the Appellate Division of the Supreme Court of 
Ontario (Mulock, C.J., Clute, Riddell, and Sutherland, JJ.), 
and judgment was given on the appeal on October 28, 1914, 
unanimously allowing it with costs and dismissing the action with 
costs.

From the judgment the plaintiff appealed to the Supreme 
Court of Canada.
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D. C. Ross for the appellant .
W. M. Douglas, K.C., and J. E. Thompson, for the respon

dent.
Sir Charles Fitzpatrick, C.J.:—I would dismiss this appeal.
Idington, J.:—The determining question raised herein must 

turn upon and be answered by the construction given that which 
forms the material part of a contract between the parties hereto, 
and is as follows :—

Witneeeeth that the vendor agrees to sell to the vendee and the vendee 
agrees to purchase fron the vendor two (2) black foxes—silver tips—male 
and female, whelped in 1913 on the ranch of the vendor in the Township 
of Fitzroy in the County of Carleton and Province aforesaid, near the said 
Town of Arnprior, the said young foxes to be the offspring of certain foxes 
purchased by the vendor from Charles Dalton and W. H. Ou It on in the 
year 1911, and to be a fair average pair, selected by the vendor at or for the 
price or sum of twelve thousand dollars, and on the terms and conditions 
hereinafter contained, that is to say:—

It appears to me that, having regard to what the parties 
were concerned about in framing the contract and the plain 
meaning of the language used, that
the offspring of certain foxes purchased by the vendor from Charles Dalton 
and W. R. Oui ton,
did not exist when the time came for fulfilment of the contract. 
It is not denied that the offspring of the Oulton litter died. It 
is neither alleged nor proven that the offspring of the Dalton 
litter could be described truthfully as in any way issue of the 
Oulton purchase specified.

The contract provided for the event of the deaths which took 
place and thereby relieved the vendor.

The Appellate Division of the Supreme Court of Ontario has 
correctly construed the contract and this appeal should be dis
missed with costs.

Anglin, J.:—The description of the pair of foxes sold, in my 
opinion, could be satisfied either by two foxes each having one 
parent of the Dalton strain and the other of the Oulton strain, 
or by two foxes one having parents both of the Dalton strain 
and the other parents both of the Oulton strain. But it could 
not be satisfied by the delivery of two Dalton foxes without any 
Oulton blood in either. Counsel for the plaintiff stated, on his 
behalf, at the opening of the trial, that cross-breeding of the 
defendant's foxes of the Dalton strain with his foxes of the Oulton 
strain had not been contemplated by the parties. No doubt it

CAN

8.C.

Gillies.

Idington, J.
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was because this admission was made that evidence was not given 
to shew that the defendant’s pair of Dalton foxes had already 
been bred together and that his pair of Oulton foxes had likewise 
been so bred, as the facts were, and that these facts were known 
to the purchaser. At all events, it would seem to follow from tin- 
admission made by counsel that the construction put upon tin- 
contract by the Appellate Division was the only one of which 
it was, under the circumstances, susceptible.

The appeal fails and should be dismissed with costs.
Davies and Duff, JJ., dissented. Appeal dismissed.

FLOYD v. HANSON.
New Brunswick Supreme Court, Chancery Division, White, J. May 25, 1915

1. Specific performance (§ I El—30)—Contract for sale of land—Mis-
DESCRIPTION OF QUANTUM—EFFECT ON REMEDY.

A contract of sale which describes the land as having a "frontage -if 
approximately 73 feet on Queen Street," which, in fact, only ha-1 a 
frontage of 70 feet, constitutes a misdescription materially affecting 
the value of the-subject matter, of which the Court will not decree 
specific performance.

2. Vendor and purchaser (§ I C—12)—Possessory title—What is.
A documentary title dating from a quit claim deed made in 1842. 

the land having been granted in 1784. without any documentary title 
connecting the original owner with the grantor in the < 1 of 187.'
does not establish a possessory title within the meaning a contract 
providing ‘a title by possession shall not be deemed a atisfacton 
title unless the purchaser so elects."

Statement Action for specific performance of contract for sale of land. 
Decree refused.

E. T. C. Knowles, for plaintiff.
E. P. Raymond, for defendant.

white,j. White, J.:—This action is brought to obtain the specific
performance of contract for the sale of a lot of land situate un 
the north-east corner formed by the intersection of Queen and 
Carmarthen streets in the city of St. John.

The contract sought to be enforced bears date May 16, 1914, 
is under seal, and is therein expressed to be made by the plaintiff 
as vendor and by the defendant as purchaser. It sets forth 
that the vendor agrees to sell and the purchaser agrees to buy—all that 
certain freehold property situate on the north-east comer of Queen and 
Carmarthen Sts. and having a frontage on Queen St. of approximately 
seventy-three (73) feet, extending at right angles along Carmarthen St. 
for a distance of about 60 ft., together with all buildings and improvements 
thereon, for the price or sum of $7,375, to be paid in the manner following, 
that is to say: $350 before the delivery of this agreement, $2,525 in ' ash 
on delivery of the deed of said property as hereinafter provided: $4.5UU
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by taking the said property subject to the following mortgages, which are 
now liens thereon—mortgage for $3,500. due 5 years from September 28, 
1912, interest at 7 per cent.; mortgage for $1,000, due 4 years, dated March 
15, 1913, interest at 7 per cent., payment of whieh the purchaser shall assume 
when the deed is delivered.

The contract further contains inter alia the following pro
visions :—

(6) The deed shall be prepared by the vendor and at his expense in 
form satisfactory to the purchaser or her solicitor and shall be duly executed 
by the vendor and acknowledged so as to convey to the purchaser the fee 
simple of said premises free of all incumbrances except as herein stated, 
said deed shall be delivered by the vendor to the purchaser upon receipt 
of said payments at the office of Allison & Thomas at o’clock
on 191 (e) Withinr20 days from the date hereof the pur
chaser or her solicitor shall furnish in writing any objections she may have 
to the title of said property and the vendor shall then have a further period 
of 10 days to remove same, and if the vendor is unable or unwilling to re
move any valid objection to the title within said time the purchaser may, 
at her option, accept the title and specifically enforce this contract or not. 
in which last-mentioned case the vendor shall repay to the purchaser all 
moneys paid hereunder and all parties shall be relieved from all liability 
hereunder. (/) For the purposes of this agreement a title by possession 
shall not be deemed a satisfactory title unless the purchaser so elects.

The defendant by her pleadings sets up a number of defences, 
and upon the trial of the cause by amendment added as an addi
tional defence that the defendant was induced to enter into the 
contract by a material misrepresentation of the vendor that the 
lot in question has a frontage on Queen street of 73 feet, whereas 
the plaintiff owns and is entitled to convey at most only a lot 
with a frontage of 70 feet on said Queen street .

From the evidence it appears that the plaintiff in the spring 
of 1914 listed the property in question for sale with Allison & 
Thomas, a firm of real estate brokers in St. John. A card setting 
forth particulars as to the location, size and character of the 
property to be sold was prepared, and upon this was endorsed the 
following agreement, which was signed by the plaintiff :—

In consideration of the listing for sale of my property described hereon, 
I hereby grant unto Allison & Thomas the exclusive right to offer, sell 
and contract for the usual conveyances of said property on the terms and 
conditions stated hereon, or that may hereafter be assented to by me.

1 lurther agree to contribute my efforts to induce such sale, and if a sale of 
it or any portion thereof is contracted or subsequently made through in
formation obtained in any way through said agencies, I agree to pay Allison 
life Thomas a commission of 5 per cent. I, however, reserve the right to 
withdraw said property by giving 10 days’ notice in writing to Allison & 
Thomas. (Signed) H. M. Floyd,

Address, Fredericton Jet.

N. B.

8. C.

Hanson.

21—24 u.i .B.
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On the reverse side of the card among other particulars as to 
the lot, the size thereof is given in these words: “Size lot, 73 
Queen street, 60.” Subsequently a second card was signed by 
the plaintiff in which the price at which Allison & Thomas were 
authorized to sell was reduced from $7,150 net to $7,100. No 
other change was by this second card made in the description and 
particulars contained in the card first mentioned.

The defendant, during her negotiations with Allison & Thomas 
for the purchase of the land in question, and prior to signing tin- 
agreement for purchase, was given by them for her information 
a document partly printed and partly in writing (that is to say. 
a printed form with blanks filled in by handwriting) setting forth 
particulars of the property. In this last-mentioned document 
the size of the lot is specified in these words : “Size of lot 73 Queen 
X 00.”

It appears that upon the land in question there is a building 
having a frontage extending along the north side of Queen street 
eastwardly 69 feet 6 inches, from the corner at the intersection 
of Queen by Carmarthen street. Between the eastern end of this 
building and the building on the next adjoining lot to the cast 
is an open strip of ground about 3 feet 3 inches wide, running 
back the whole width of the plaintiff’s building. The defendant 
testifies that when she signed the agreement to purchase she under
stood and believed that this strip formed part of the land she was 
purchasing, and that had she known it did not form part of tIn
land she would not have signed the agreement. She says that 
the representation made to her by Allison & Thomas on the part 
of the plaintiff, and her consequent belief that this strip of land 
was an alleyway forming part of the lot, was one of the induce
ments which led her to purchase; and that she considered this 
strip of land to be important because its possession would enable 
her to light two small tenements which she contemplated con
structing in the eastern end of the building; moreover, it would 
enable the owner of the lot to erect staging there to enable repairs 
to be made when necessary on that end of the building. It would 
also afford access to the rear of the vacant part of that portion 
of the land lying north of the building and fronting on Carmarthen 
street.

It is not claimed by the plaintiff that his land extends along 
Queen street beyond 70 feet. The registered deed from C. Krnest
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Wilson to the plaintiff, dated May 23, 1912, under which the 
plaintiff acquired title to the land in question, described the land 
thereby conveyed as
Be ;ng at the south-east corner of Queen anti Carmarthen Streets, thenue 
castwardly along the northern line of Queen Street 70 feet more or less to 
the western line of property owned by the estate of U. S. Xormansell, de
ceased.
The deeds which the plaintiff tendered to the defendant as being 
in fulfillment of his contract follow this description.

Although the evidence of the plaintiff was in some degree at 
variance with that of Mr. Allison (of Allison & Thomas), as to 
the conversation which passed between them prior to his signing 
the contract, there is no such conflict in the testimony of these 
two witnesses as would lead me to find otherwise than that the 
defendant was mislead by the information she received from 
Allison & Thomas as to the length of front age which the lot had 
on Queen street. The listing card signed by the plaintiff and filed 
with Allison & Thomas, as stated, and the document mentioned 
as handed by that firm to the defendant, giving her particulars 
as to the property, both state that the Queen street frontage of 
the lot is 73 feet. While I do not find there was any fraud on the 
part of the plaintiff or his agents, I cannot but find upon the evi
dence that there was a mis-description, materially affecting the 
value of the subject matter of the contract, by which the de
fendant was mislead and induced to enter into the agreement to 
purchase. Indeed, I think the statement in the contract itself 
that the lot to be conveyed has a frontage on Queen street of 
approximately 73 feet is one that is liable to mislead. “Approx
imately,” is defined in the Century dictionary as “ nearly approach
ing accuracy or correctness; nearly precise, perfect, or complete.” 
The description of a frontage of 70 feet as one of 73 feet can hardly 
be deemed approximately correct within that definition.

For these reasons I do not think that specific performance of 
the contract should be decreed. For the same reasons, I think 
that the counterclaim put in by the defendant to recover the $350 
paid on account of the purchase money should be allowed; it 
being admitted by the pleadings that that sum was paid by the 
defendant to Allison & Thomas at, or prior to, the execution of 
the contract, as a first instalment on the purchase price.

Having reached these conclusions, it is unnecessary for me to

N B.

a.c.

Hanson.



324 Dominion Law Reports. 124 D.L.R

N. B.

9. 0.

Hanson.

discuss the other defences set up by the defendant, save in so far 
as is requisite to explain why I make no order allowing the de
fendant her costs of suit. The defendant, in addition to other 
defences, some of which she failed to establish, pleaded that 
“the plaintiff's title to the said property agreed to be sold is a 
title by possession only.” In order to meet this defence the 
plaintiff was forced to procure and put in evidence certified copies 
of a number of registered deeds and of other instruments. By 
means of these certified copies and other testimony adduced he 
established a chain of documentary title back to 1842. The first 
link in this chain is a quit claim deed dated April 22, 1842, and 
registered August 4, 1851, from Robert McKelvey to Charles 
Whitney, conveying, or at least purporting to convey, the land in 
question. It was proved by the plaintiffs that lots nos. 968 and 
969, of which the land in question forms part, were granted by the 
Crown in 1784. But there are no links in the chain of docu
mentary title connecting the grantees of the Crown with Robert 
McKelvey, the grantor in the deed of 1842.

Upon this evidence which I have referred to the defendant 
founds her contention that the title shewn by the plaintiff is one 
of possession only, within the clause of the contract which pro
vides that a title by possession should not be deemed to be a 
satisfactory title.

I do not agree with that contention. I do not think that a 
documentary title which is traced back to a recorded deed made 
over seventy years ago can be deemed to be merely a “title by 
possession” within the meaning of those words as used in the 
contract. At common law prior to the English statute, 3 and 4 
William IV. ch. 27, as pointed out in Sugden on Vendors, a pur
chaser had the right to require title commencing at least 60 years 
previously to the time of his purchase. After the passage of that 
statute, it was contended in Cooper v. Emery, 1 Phil. 388, that, 
inasmuch as this new statute of Limitations shortened the period 
requisite to acquire title by possession, the sixty-year period 
required to establish the vendor’s title should be correspondingly 
shortened. But the Court held that the statute did not introduce 
any new rule in that respect ; that the rule rested u|h)ii other 
grounds as well as upon the Statute of Limitations. Subse
quently, by statute 37 and 38 Viet. ch. 78 (the Vendor and Pur
chaser Act, Eng.), this sixty-year period was reduced to forty
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years. That the rule requiring title to be traced back forty years 
does not apply where, by the contract of sale, the vendor is not 
bound to shew any title beyond that of adverse possession, 
appears, I think, from Games v. Bonnor, 54 L.J.Ch. 517. I 
quote from the headnote of that case, which 1 think correctly 
epitomizes the judgment of the Court of Appeal :—

A vendor at the date of the contract relied on a title under a deed, 
which was subsequently shewn to be no title at all. After the date of the 
contract a twelve years' possessory title under the Statute of Limitations 
accrued. The Court, holding such title sufficiently made out or admitted 
by the purchaser, forced it upon the purchaser.

It is against being required to accept such a title by mere 
adverse possession that 1 think the clause in the agreement 
providing that a title by possession shall not be deemed satis
factory, is directed. But even if I am wrong in my interpretation 
of the contract upon this point, it would not affect the fact that, 
in my judgment, the defendant, if she intended to rely upon the 
misrepresentation set up by her as a defence at the trial, should 
have given the plaintiff notice of that fact as soon as she became 
aware of the misrepresentation. Had she done so, it is not only 
possible, but, assuming the plaintiff to be well advised, I think it 
very probable that he would not have brought this case to trial. 
She could not plead this defence in her statement of defence 
because she says that she did not discover that she had been 
mislead until after the suit was brought. But when she did 
make that discovery she should not have waited till the trial 
before informing the plaintiff that she refused to complete the 
purchase on that ground. The only reason she gave the plaintiff, 
prior to the trial, for so refusing, was that the plaintiff’s title was 
only possessory.

It is only upon the defence raised by the defendant for the 
first time at the trial, that she has succeeded; and I therefore 
think there should be no costs of suit to either party.

Having stated that the plaintiff traced a documentary title 
hack to 1842, I ought, perhaps, to add this further observation. 
It appears that the title to an undivided portion of the proj>erty 
in question became vested in Sally F. Whitney. The plaintiff 
sought to shew that this title passed to one of his predecessors in 
title by the last will of Sally F. Whitney. To prove such last 
will Mr. Mclnemey, the Registrar of Probates, was called, and 
produced the will of Sally F. Whitney, with the record of probate
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of the same, and copies of the will and probate were put in evidence 
and are exhibits in the case. Objection was made that the will, 
having been proved in common form only, could not in this 
action, which involves the title to land, be established by the 
proof given. But Mr. Raymond admitted that if the plaintiff 
had gone a step further, and put on record in the office of the 
Registrar of Deeds a certified copy as provided by the Evidence 
Act, sec. 65, then a certified copy of that registry would be ad
missible here. So much being conceded, it follows, of course, 
that if time were given to the plaintiff to register a certified copy 
of the will under that section, he could have proved what he 
sought to establish by a certified copy of such registry.

Under the authorities I think I could, if necessary, have power 
to direct a reference as to the plaintiff’s title, thus affording the 
plaintiff opportunity to make good the defect, if such it be, in 
his evidence of title from Sally F. Whitney.

Under these circumstances I accepted the proof of the will 
made, as sufficient for the purposes of this suit, where the question 
is whether or not the plaintiff could shew a sufficient title to 
entitle him to the decree asked for.

I therefore adjudge and order that specific performance by the 
defendant of the contract for sale ought not to be, and will not 
be, granted to the plaintiff; and I further adjudge and order 
that the plaintiff do forthwith upon the settlement and entry 
of the claim herein repay to the defendant or to her solicitor the 
sum of $350 paid by the defendant as a first instalment on the 
purchase price of said lot. There will be no costs to either party.

Decree refused.

ONT. ROSE v. MAHONEY.
q fi Ontario Supreme Court, Appellate Division, Falconbridge, C.J.K.B.,

Magee, J.A., and Latchford and Kelly JJ. July t, 1915.

1. Brokers (J II B 1—10)—Real estate agent—Employment by solicitor 
—Right to commissions—Promise by principal—Mistake.

A solicitor, with whom land is placed for sale, has no implied authority 
to employ a broker to effect the sale, and, if acting under the solicitor's 
directions, the principal is led to sign a contract of sale containing a 
promise by the principal to pay the broker his commissions on the sale, 
without having his attention directed to it, the principal will not be 
bound by such promise.

|Foster v. Mackinnon, L.R. 4 C.P. 704; Lewis v. Clay, 67 L.J.Q.B 224; 
Carlisle Ac. Co. v. Bragg [1911], 1 K.B. 489, followed].
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Appeal from the judgment of the Senior Judge of the County ONT.
of York in favour of the plaintiff in an action to recover a 9. c.
commission on the sale of land. Reversed. ”Roes

Edward Meek, K.C., for appellants. v.
E. K. Sugarman, for plaintiff, respondent. Mahomet.
Kelly, J.:—Appeal from the judgment of the Senior Keiiy.j.

Judge of the County Court of the County of York in
favour of the plaintiff for $406.25 and costs, in an action for 
commission on a sale of real estate.

Unless the signing of the acceptance of the offer, in which 
was inserted the name of the plaintiff as the defendants’ agent, 
and the promise to pay commission contained in the acceptance, 
preclude the defendants from denying liability, there is no 
ground upon which the judgment can be sustained. One can
not read the evidence without being convinced that the relation- 
•L > which existed between the plaintiff and the defendants’ 
solicitor, who drew the contract, was such that the solicitor was 
to share in the commission ; or, rather, that any right the plain
tiff might have to a commission or to share in it (apart from 
anything that may be deduced from the mention of the plain
tiff’s name in the offer and acceptance) is against the solicitor, 
and not against the defendants. There is no evidence that the 
defendants employed the plaintiff, or that their solicitor had any 
authority to appoint him as their agent, or to delegate to him or 
to any other person the authority given the solicitor to sell. 
There is positive evidence to the contrary. The trial Judge has 
found against the solicitor’s statement that he had a half in- 
terot in the commission, and accepts the plaintiff’s denial of 
that statement. He appears, however, to have overlooked the 
fact that, on the plaintiff’s own evidence, he haJ in mind some 
possibjc right in the solicitor, when he says: “As Mr. Slattery 
gave mt the offer of the deal, I suppose I would have given him 
something if I thought he was entitled to it.” I think there is 
sufficient tc indicate that the solicitor was interested in the com
mission.

But a mort important element is that relating to the form 
of the offer and acceptance, in which are found the plaintiff’s 
name as the agent, and a promise by the defendants to pay him 
commission. I appi^eiate fully the importance to be attached
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to the defendants having executed the document in that form, 
and the difficulty that confronts them when they seek to avoid 
the consequences of that act; but the conditions surrounding 
this transaction, and which are not to be regarded lightly, dis 
tinguish the present from those cases in which it is held that 
those signing cannot be relieved from liability.

The defendants had gone to their solicitor's office, when* 
they discussed with him the proposed sale of their property and 
the price and terms on which they were willing to sell. The 
solicitor, not then having a contract prepared for their signa 
ture, promised to prepare it and send it to them for that pur 
pose. No mention whatever was made of paying a commission, 
or that any agent was intervening, though the defendants admit 
that they were willing to pay a commission to the solicitor. They 
knew nothing of the plaintiff, and had no reason to believe or 
suspect that he or any person other than the solicitor would 
have anything to do with the transaction. Such a proposal was 
never brought to, and never entered, their minds. The solicitor 
prepared the offer and acceptance in the form in which they 
now appear; and, the purchaser having signed the offer, it was 
taken by the solicitor’s clerk to the defendants’ residence, 
where, their uncontradicted evidence is, the clerk made no men
tion whatever of the introduction into the document of the 
plaintiff's name, or that there was any understanding or sug 
gestion for the payment of commission, or that the terms em
bodied in the documents were otherwise than as agreed upon 
with the solicitor, and which they expected to sign; and they 
then signed the acceptance. With respect to the recognition 
of the plaintiff as their agent and the promise to pay commis
sion, their minds never went with their act; when they signed, 
they believed that they were signing what it had been arranged 
that they should sign and what they expected and had reason to 
expect the solicitor would send them for their signature, namely, 
an acceptance of an offer to purchase made by an intending 
purchaser on terms discussed and agreed upon with the solici
tor and which he was instructed to embody in the contract or 
the offer. In the circumstances in which their signatures were 
procured, the defendants cannot be said to have been negligent.
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if negligence were here material, which 1 very much doubt in 
view of what is laid down in Carlisle and Cumberland Banking 
Co. v. Bragg, [1911] 1 K.B. 48!) ; and they clearly cannot be 
said to have intended to execute a document having any refer
ence to payment of commission. It is a case of being misled as 
to the nature and character of what they were signing, in so far 
as it related to any recognition of the plaintiff as their agent 
or the assuming of a liability for payment of commission.

That they are not to be held liable under the conditions 
which present themselves is quite supported by authority : 
Foster v. Mackinnon (1869), L.R. 4 C.P. 704; Lewis v. Clay 
(1897), 67 L.J.Q.B. 224 ; Carlisle and Cumberland Banking Co. 
v. Bragg, cited above.

In my opinion, the appeal should be allowed and the trial 
judgment set aside, and judgment entered dismissing the action, 
with costs here and below.

Falconbridgk, C.J.K.B., and Magee, J.A.. concurred.

Latch ford, J. :—There is no evidence, apart from the writ 
ten agreement, of any employment of the plaintiff by the de
fendants. It is also clear that they gave no authority whatever 
to Mr. Slattery to employ him.

The agreement was presented to the defendants for signa
ture by a clerk of their solicitor. The evidence is conclusive 
that it was not read or explained to them. They did, however, 
understand it to be an agreement for the sale of their property 
for a price which they were willing to accept ; and they are 
bound by it as an agreement of sale. They were not informed 
that it provided for payment of a commission to the plaintiff, 
of whose existence even they had no knowledge. They trusted 
their solicitor ; and he. through his agent and associate, the 
plaintiff, abused their confidence.

The judgment should be set aside with costs and judgment 
entered dismissing the action with costs.
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8. C.

Mahoney.

FsIconhruUie.

Latchford, i.

Appeal allowed.
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RUDYK v. SHANDRO.
Alberta Supreme Court, Harvey C.J., Stuart and Beck, JJ. June 12, 191;'».
1. Malicious prosecution (5 II A—10)—Foruery—Want of probaui >

cause—Prosecution hy rival candidate at election.
A letter purporting to be written by the Attorney-General voicing 

the sentiment of a political party in indorsement of the candidature <.f 
the addressee at an election, the writing of which is denied by the 
alleged author, does not establish reasonable and probable cause for 
the belief that such letter had been forged by the addressee, in dcfenn 
of an action for malicious prosecution for the forgery by a rival camli-

2. Malicious prosecution (§ II A—10)—Probable cause—Belief.
Merc belief in a person’s guilt, without ascertaining any reasonable 

grounds for its probabilities, does not justify a prosecution for the 
arrest of the accused person.

[Hicks v. Faulkner, 40 L.T. 127; Annotation in 1 D.L.R. 56, referred 
to. |

3. Malicious prosecution (§ II A—10)—Malice—How inferred Im
prisonment OF RIVAL CANDi ATE.

Where the principal object ot a prosecution for forgery is to secure 
the imprisonment of the accused so as to prevent his participation at 
an election in which he is a rival candidate, malice will be inferred 

[Wright v. (,'rtcnu'oud, 1 W R MS, applied.)
4. Trial (§ II C 5—91a)—Malicious prosecution—Probable cause

Questions of law and fact.
The question of reasonable and probable cause is one of law for the 

Court, out in order to decide that question the Court may properly 
ask the jury to decide the fact whether the defendant made reasonably 
careful enquiry.

[Abrath v. North East R. Co., 11 App. Cas. 247, followed.)
5. Damages (§ III CJ—152)—Malicious prosecution—Rival candidates at

election—Excessiveness.
An award of $1,200 damages in an action for malicious prosecution 

of a candidate for election to the Legislature, on a charge of forgery, 
prosecuted by a rival candidate, is not excessive.

Appeal by defendant from judgment of Scott, J., 18 D.L.R. 
641.

Frank Ford, K.C., for appellant.
A. F. Ewing, K.C., for respondent.
Harvey, C.J.:—On April 6, 1913, the defendant laid an 

information against the plaintiff in the following words :—
Who saith that Paul Rudyk, of Edmonton, Alberta, on or about April 

13, 1913, at Edward, in the said province, did unlawfully forge a letter 
signed “C. W. Cross, Attorney-General of Alberta,” or did have a letter 
in his possession alleged to have been signed by C. W. Cross, said letter if 
signed by C. W. Cross is a forgery, said C. W. Cross stat.ng so; said (.' W 
Cross stated letter never signed by him.

On this information, the Justice of the Peace before whom 
it was sworn issued a warrant to apprehend and also a warrant 
to search for the letter “concealed on person of Paul Rudyk. at 
Whitford constituency . . . and to bring the same before
me or some other Justice.” On these warrants the plaintiff was 
arrested, and the letter was taken from him and he was taken
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before a Justice of the Peace at 3 o’clock in the morning and ad
mitted to bail. The matter came before a Justice of the Peace 
two or three times, and finally the charge was dismissed, no one 
appearing at any time on behalf of the informant.

The plaintiff then brought this action, claiming damages for 
malicious prosecution. The trial came on before my brother 
Scott, who gave judgment in the plaintiff’s favour for $1,200 
damages. On this appeal, the defendant contends that he had 
reasonable and probable cause for the prosecution, and that, in 
any event, the damages are excessive.

The plaintiff and defendant were rival candidates for elec
tion to the legislature, though not of opposing political parties. 
The election was held on April 17, the day after the information 
and arrest, and the defendant was elected. The letter referred 
to in the information was dated March 25, and obtained by the 
plaintiff from the post-office on April 10, and its contents com
municated to a meeting held the same day. The defendant 
learned of this the next day, but did not see the letter till the 
13th, when it was read at a meeting at which he was present. 
The letter is addressed to the plaintiff and is marked “personal.” 
It informs the plaintiff that, if he desires to have any appoint
ments of Justices, notaries or commissioners made during the 
election, they will be attended to on receipt of a telegram, and 
wishes the plaintiff every success in the coming election.

The defendant was the regular convention candidate, while 
the plaintiff was an independent, and the former, therefore, was 
at a loss to understand why such a letter should be sent to his 
rival. The fact is, however, that the convention was not held 
till after the date of the letter. On the 15th the letter was again 
used by the plaintiff to shew that he had the support of the party 
in power, and the defendant believed it was likely to injure him 
in his candidacy. On the next day he telephoned to Mr. Cross, 
the Attorney-General. Mr. Cross, in his evidence, says that 
the defendant told him that the plaintiff had read a letter in
dorsing his candidature, and that he was certain at the time 
that he had not written to the plaintiff at all.

The defendant says that he explained to Mr. Cross what the 
letter stated and how it was used, and that Mr. Cross told him 
plaintiff had no such letter and that he had not written a letter 
of any kind to plaintiff in several years.
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On this information the defendant decided to arrest the 
plaintiff. The learned trial Judge finds that the defendant only 
described this letter to Mr. Cross as a letter endorsing the plain
tiff's candidature, and that he ought to have more clearly ex
plained it, and that he was not, therefore, entitled to rely on 
Mr. Cross’s denial of its authority, because, if more fully described, 
Mr. Cross might have given a different answer.

I find it difficult to agree with the trial Judge in this. 1 think 
the letter was, in fact, correctly described, because its effect was 
clearly that of endorsing the plaintiff’s candidature, but, apart 
from that, when the Attorney-General of the province told a 
candidate for election in support of the Attorney-General’s party, 
that he had written no letter of any kind to the plaintiff, the 
defendant could not be expected, as a reasonable man, to doubt 
♦he Attorney-General’s word, but, on the other hand, he was 
entitled to accept it, and, in consequence, would be justified 
in the belief that the letter was forged. But, even though the 
defendant had reasonable grounds for believing the letter was 
forged, unless he believed that the plaintiff himself forged the 
letter, they would not be probable grounds for a prosecut on for 
forgery. The long-established rule has been that, to justify a 
prosecution, the prosecutor must have reasonable and probable 
cause.

As I look at it, that means that he must take the steps a 
reasonable man would take to ascertain the facts, and that then 
it must appear to him probable that the accused party is guilty. 
It is quite evident that, no matter how conclusive the evidence 
against the accused party might seem to another person, if the 
prosecutor himself knows that he himself or some other perron 
is the guilty party, it cannot appear probable to him that the 
accused party is the guilty one. Similarly, if, for any other 
reason, he does not believe in the guilt of the accused, he has no 
probable cause for prosecuting him. It is, no doubt, in this 
view that it has been clearly laid down that a person who does 
not believe in the guilt of an innocent person has not reasonable 
and probable cause for his prosecution.

In addition to the authorities given by my brother Beck, his 
reasons in the case and there referred to in the annotation in 
1 D.L.R. 56, I may refer to the ease of Shrosbery v. Osnmton
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(1877), 37 L.T. 792, in which this was distinctly held. In that 
rase it is pointed out by Lindley, J. (p. 795), that if an officer, 
in the discharge of his duty, though not l>elieving in the guilt 
of the accused, yet considers that, under the circumstances, he 
ought to prosecute, while not having reasonable and probable 
cause for his prosecution, he would still not be liable to an action 
for malicious prosecution, Iwcause of the absence of malice.

Whether the change from the expression “reasonable and 
probable grounds” to “reasonable or probable grounds,” as now 
given in our Code, sec. 654, would have any effect, in any other 
respect, is not, I ain of opinion, that it has none in this, because 
there would be a want of reasonable as well as probable causi 
in charging a person who was not believed to be guilty. The 
trial Judge makes no finding as to the belief of the defendant 
in the plaintiff’s guilt. He says: “It may be that the defendant 
believed that the plaintiff had forged the letter, but that is not 
material.” I gather from this that he does not intend to ex
press any opinion as to the defendant’s actual belief, but merely 
to state that, having found that there was not reasonable cause 
for the prosecution, then, no matter what the defendant be
lieved, it would not strengthen his position. As in the view I 
have expressed his belief becomes a material fact, it is necessary 
to consider the evidence with respect to it.

In the examination-in-chief, defendant was asked by his own 
counsel:—Q. “Now, what belief had you as to Rudyk’s guilt or 
innocence of the charge against him?” to which he answered, 
“I had full belief that I was right in laying the charge,” and, in 
re-examination, he was asked, “When Mr. Cross told you that 
he had not written Rudyk a letter, what did you think as to the 
genuineness of the letter which Mr. Rudyk was using?” to which 
he answered, “I thought the way he spoke—I thought it was 
a forged letter or fixed up by somebody else.”

His failure to answer the first plain question directly and 
the second answer leave much room to doubt his belief that the 
plaintiff had forged the letter. I was at first disposed to think 
that the second part of the information, though alleging no 
offence, was intended to allege the offence of uttering, but from 
the fact that a search warrant was desired and was obtained 
for the purpose of getting possession of the letter, I have come 
to the conclusion that that was the only purpose of the second
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part of the information, and that, therefore, for our present 
purpose, it charges forgery only. On cross-examination of the 
defendant, the following evidence appears:—

Q. If there had been any easier way of stopping him from using that letter, 
you would not have arrested him, would you? A. No sir. . . . Q. Now, 
you say you were figuring out how you could stop Itudyk from using that 
letter what other way did you figure out of trying to stop him? A. by hi ving 
a search warrant and taking it away from him. Q. That was the only way 
that you thought you could stop him from using this letter? A. Yes. (j 
And your object in having these warrants issued was to stop him from using 
that letter? A. Search warrants, yes. Q. Your object in laying this informa 
tion. I suppose, was to stop him from using that letter? A. Yes. Q. The 
way in which he was using it? A. Yes. . . . Q. When he said he got
it from the post office, did you doubt that? A. No, I did not doubt that, 
but we had friends here (t.e. in Edmonton) who could have sent it to him. 
Q. Did you think at the time that some friend of his sent that letter to 
Mr. Paul Rudyk and you thought that it was not a genuine letter, you 
thought that, did you? A. Yes. Q. What? A. I thought that was not 
a genuine letter and that it was not the genuine signature at the time he 
shewed it. Q. I am speaking now before you had the telephone conversa
tion, had yoit any reasonable doubt but what this was a genuine letter? 
A. When I first saw it, I kind of thought it could have been—that is, I did 
not understand how he got it, how he came to have it, but I had nothing 
else to think, seeing he had the letter. I thought that the letter was all 
right as far as I knew.

Prior to this, in his examination-in-chief, he had been asked :
Q. Who suggested forgery in this case; when did forgery first enter 

your mind? A. After I got the telephone.
The fair inference, I think, from this evidence is that the 

defendant, while being mystified at the plaintiff having such 
a letter, did not suspect its genuineness until April 16, when he 
telephoned Mr. Cross, and it is, therefore, to that time only 
that his statement that he believed the plaintiff when he told 
him he got it from the post-office, but thought he had friends 
in Edmonton who could have sent it to him, can be applicable. 
This seems to make it clear that on the day when he laid the 
information he did not believe that the plaintiff had himself 
forged the letter, to say nothing of the time and place mentioned 
in the charge. This conclusion is also supported by the fact 
that the plaintiff, besides being, like himself, a candidate for a 
high office, was, to the knowledge of the defendant, a person 
possessed of considerable reason and not likely to commit such 
a serious crime. It is also borne out by the fact that the defen
dant did nothing whatever to press the prosecution, and that 
he did not even know of the different adjournments, and in-
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vited the plaintiff out to dinner at his house on the day on which, ALTA 
later, the complaint was dismissed. I conclude, therefore, that, S.C. 
when the defendant laid the charge, though he may have believed 
he was justified, he did not believe the plaintiff was guilty of for- v. 
gery, and he was not, therefore, in fact justified. Shahpbo

There is ample evidence of malice, some of which appears 
in the defendant’s evidence above quoted. The constable who 
arrested the plaintiff says the defendant told him to arrest him 
and keep him shut up over election day. This is denied by the 
defendant, but it was quite competent to the trial Judge to be
lieve it if he saw fit. There is other evidence also to which 
I need not refer. The damages for such an arrest on such a 
charge, of a person in the plaintiff’s position under the circum
stances, are, I think, very moderate indeed. 1 would, therefore, 
dismiss the appeal with costs.

Stuart, J.:—I think the appeal should be dismissed. The stum.j. 
question as it chiefly appeals to me is really one of fact and not 
of law. In Abrath v. North Eastern H. Co., 11 App. Cas. 247, 
one of the questions of fact submitted to the jury was whether 
the defendant had made reasonable careful inquiries before in
stituting criminal proceedings. We have the same inquiry here, 
and, in deciding it, it must be remembered that the Court cannot 
lay down any rule as a rule of law which would be binding upon 
a jury in a future case. The question of reasonable and probable 
cause is, of course, one of law for the Court, but it is quite settled 
that, in order to decide that question of law, the Court may 
properly ask the jury to decide the fact whether the defendant 
made reasonably careful inquiries.

Sitting here, then, as a Judge of fact and practically as a 
juryman, I am bound to say that I cannot answer that question 
in the affirmative. The defendant accused the plaintiff of forging 
a letter in the name of Mr. Cross, the Attorney-General. The 
parties were rival candidates at a provincial election. The de
fendant was the regular nominee of the party to which Mr.
Cross belonged, and the plaintiff announced himself as an inde
pendent candidate, with leanings towards the same party. He 
produced and read at some public meeting a letter from Mr. Cross, 
in which the latter wished him success and offered to appoint 
commissioners for taking affidavits on the plaintiff’s nomination.
This was done, no doubt, by the plaintiff, in order to leave the
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impression on the (‘lectors that he had the good wishes of Mr. 
Cross and was, in fact, a government candidate. The defen
dant saw the letter and read it carefully. It was typewritten 
on notepaper with the stamp of the Attorney-General’s Depart
ment at the top. The defendant telephoned by long distance to 
Mr. Cross, and stated the contents of the letter pretty fully to Mr. 
Cross, and was told by the latter that he had never written such 
a letter or any letter of any kind to the plaintiff in the last seven 
years. Relying on this and with the malicious purpose of getting 
the plaintiff arrested and kept out of the election contest, the 
defendant laid an information against the plaintiff on a charge 
of forgery.

I do not think the defendant was reasonably careful. He 
did not mention to Mr. Cross the stamp or die at the top of the 
letter nor did he mention his intention of relying on the informa
tion received to the extent of taking criminal proceedings. There 
was no honest reason for haste; and, unless there is such, acting 
hastily cannot be said to be acting carefully. Any reasonably care
ful man of the defendant’s intelligence and standing would not, 
according to the standard of carefulness which I, as a juryman, 
feel disposed to set up in such a case, proceed to lay so grave a 
charge without a personal interview with the |>erson whose name 
he suggested was forged and without telling him that he proposed 
to lay a criminal charge in reliance upon information received. 
A careful man, in such circumstances, will see to it that the 
information he relies upon is carefully given, and the best way 
to insure that would be to tell his informant, particularly when the 
informant happens to be the chief law officer of the Grown and 
himself responsible for the administration of the criminal law, 
that he purposes to set the criminal law in motion. 1 think 
the defendant should have gone to Mr. Cross and told him what 
he had seen, including the nature of the letterhead, the purpose 
of his inquiry and his intention to lay a criminal information. 
He was, he said, very intimate with Mr. Cross, and then- was 
no difficulty on that score. Of course, it was not possible to 
shew the document to Mr. Cross, but that only made it the 
more necessary to be careful—in other words, it raised the standard 
of reasonable care which I should be disposed to apply.

Having come to the conclusion, as a matter of fact, that the 
defendant did not in the circumstances make the inquiries which
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•i reasonably careful and prudent man should make, it follows 
as a matter of law that he did not have reasonable and probable 
cause for laying the information.

I agree also for the reasons given by the Chief Justice and 
my brother Beck that the evidence shews that the defendant 
did not honestly believe the plaintiff guilty, and that this also 
is fatal to defendant’s plea of reasonable and probable cause.

Beck, J.:—This is an appeal from the judgment of Scott, J., 
at the trial without a jury. The action is one for malicious 
prosecution. Judgment was given for the plaintiff.

The plaintiff and defendant were both candidates at a pro
vincial election. The charge laid by the defendant against tin- 
plaintiff was, in substance, forgery, or, alternatively, uttering 
a forged document knowing it to be forged.

It is impossible to contend that there was not malice. The 
only question for consideration is: Was there an absence of 
reasonable and probable cause? The learned trial Judge dis
cusses this question in his reasons for judgment and finds in the 
affirmative. I agree with his conclusion and with his reasoning, 
with a limitation. He says:—

It may bv that tin* defendant believed that the plaint ill forged the 
letter, but that is not material. The important question is whether lie 
had reasonable grounds for so believing, that is, whether the information 
he had at the time he instituted the proceedings was such as would lead a 
reasonably cautious man to entertain that belief. I am inclined to the 
view that if the defendant entertained that belief, it was due to the fact 
that his judgment was warped hv his desire t< put the plaintiff out of the 
way during the election.

This, taken as a whole, though quite susceptible of inter
pretation in accordance with the law, is, it seems to me, ambiguous, 
for the belief of the defendant in the plaintiff’s guilt, though there- 
may he facts which would otherwise establish reasonable and 
probable cause, is essential. That is to say, belief in the plain
tiff's guilt, unless based upon such facts and circumstances as 
would constitute reasonable and probable cause*, is insufficient 
to excuse the defendant, and, on the other hand, proof of such 
facts and circumstances as would otherwise constitute reason
able and probable cause, if, nevertheless, the defendant did not 
believe* the* plaintiff guilty is also insufficient to excuse* the* ele*- 
fendant. In Hicks v. Faulkner, 4ti L.T. 127, Hawkins, J., said:—

Now, 1 would define reasonable and probable cause to be an honest 
belief in the guilt of the accused, bused upon a full conviction, founded
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upon reasonable grounds, of the existence of a state of circumstances which 
assuming them to be true, would reasonably lead any ordinary prudent 
and cautious man, placed in the position of the accused, to the conclusion 
that the person charged was probably guilty of the crime imputed. Then 
must he first, an honest belief of the accuser in the guilt of the accuse.! 
secondly, such belief must be based on an honest conviction of the existem - 
of the circumstances which led the accuser to that conclusion? thirdly 
such secondly mentioned belief must be based upon reasonable ground.' 
By this I mean such grounds as would lead any fairly cautious man in tin 
defendant’s situation so to believe; fourthly, the circumstances so believed 
and relied on by the accuser must be such as to amount to reasonable ground 
for belief in the guilt of the accused.

In Abrath v. North-Eastern R. Co. (1886), 11 App. Cas. 247, 
the trial Judge left to the jury the two questions of fact. Th< \ 
found, first, that proper care had been used by the prosecution 
to inform themselves of the facts; and, secondly, that the prose
cutors honestly believed the case which they laid before the 
magistrates. The House of Lords held that the trial Judge was 
right in leaving these questions to the jury, and, in effect, that 
an honest belief in the guilt of the plaintiff wls required to excuse 
the defendant.

Now, in the present case, the learned trial Judge expresses 
at the least a very strong doubt of the defendant’s belief in the 
plaintiff’s guilt.

As I have said, the evidence of malice is so strong that it is 
impossible to contend against it. Now, though from malice 
want of reasonable and probable cause cannot be inferred, it 
seems to me that it is impossible to shut out all the evidence 
which goes to establish malice, when considering the question 
of the defendant’s honest belief. In Wright v. Greenwood. 1 
W.R. 393, the Court, consisting of Pollock, C.B., and Alderson. 
Platt and Martin, B.B., held that, although want of reasonable 
and probable cause cannot be inferred from proof of malice, 
yet, where the accused acted on the information of another and 
the charge was highly improbable, the jury might infer from the 
proof of malice that he did not believe the statement to be true.

From a consideration of the whole evidence, most of the 
salient points of which arc noted to me by the learned trial Judge 
in his reasons for judgment, I am satisfied the defendant had 
not an honest belief that the plaintiff was guilty of forgery or 
uttering a forged document knowing it to be forged. I think 
he did not take proper care in investigating the facts and circum-
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Manors on which he laid the charge, and I think the reason he 
refrained from further investigation was his wish to have the 
plaintiff in custody on the day of the election.

I would dismiss the appeal with costs. Appeal dismissed. 
|Sec valuable note by C.U. Labatl, on “Reasonable and probable 

cause.” 35 C.L.J. 345.1

ST- JOHN & QUEBEC R. CO. v. FRASER Ltd.
Sew Brunswick Supreme (’ourl, McLeod, White and (trimmer, JJ.

June », 1915.
I Damages (§111 L 2—240)—Expropriation of land—Measure or com

pensation — V ALU ATKIN.
The principle upon which compensation and damages should In* 

awarded upon an expropriation of land is the market value, including 
the potential value of the land taken, at the time of the filing of the 
plans, without taking into consideration the values and elements of 
compensation incident to the property at the time of tin* award.

2. Appeal (§VIIL4—510)— Ariutrator’r award —How reviewed— 
Reasons not apparent of record.

The reasons or principles which guided arbitrators in making an 
award not contained in the award or supplemented therewith, will 
not be reviewed on appeal.

Appeal from an arbitrators' award in an expropriation of 
land by a railway company. Reversed.

.4. J. Gregory, K.C., and M. G. Teed, K.C., for appellant.
R. H. Hanson and F. H. Carvell, K.C., for respondent.
The judgment of the Court was delivered by 
McLeod, C.J.:—This is an appeal from part of an award 

made by arbitrators under the provisions of the New Brunswick 
Railway Act, C.S., 1903, eh. 91, sub-sec. 20 of sec. 17, as amended 
by the Act 4 Geo. V. ch. 32 (1914).

The St. John and Quebec R. Co., in the year 1912, and prior 
thereto, were building a railway from Grand Falls to the city of 
St. John, having the power to expropriate lands for the right-of- 
way under the provisions of the Railway Act. In that year a 
company, known as the Scott Lumber Co., owned a quantity of 
lumber lands situate in York county, called in the award lots 192, 
201. 205, 245 and 252, and also a mill site situate in the city of 
Fredericton, York county, which is called in the award number 
45, which I will hereafter speak of as the Victoria Mills property, 
and also a mill site situate at Springhill, York county, called 
lot '27.

The lumber lands owned by the Scott Lumber Co. comprise 
an area of about 27,000 or 29,000 acres, and also licenses covering
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B~ about nine and a half miles of Crown lands. The appellants' 
s. C. railway was located through these lumber lands, and also through 

St John ^7 and *he Victoria Mills property, taking from the Victoria 
R. Co. Mills property about two and a half acres. The Victoria Mills

KrTskr property is a property situate within the limits of the city of
----- Fredericton, and fronts on the St. John river, and lies between

4cLeod. r.J.
the track of the C.P.R. and the St. John river. The appellants 
located and staked their railway through all this property in 
January, 1912, and on July 5 in that year deposited with the 
Commissioner of Public Works and with the Clerk of the Peace 
for the county of York, a map or plan and book of reference as 
required by sec. 8 of the Railway Act, and notice of such deposit 
was published in a daily newspaper published in the city of 
Fredericton on July 6, 9 and 10, 1912, as required by the Act. 
The appellants commenced building their railway through the 
Victoria Mills property some time in July, 1912. The respondents 
purchased all the holdings of the Scott Lumber Co., including the 
Victoria Mills property, late in the year 1912, and after the road 
had been located and the plans filed as aforesaid. The respondents 
obtained the title by deed dated December 16, 1912, and they 
paid $87,000 for the whole of the property.

The Victoria Mills property contained about thirteen and a 
half acres of land. The Scott Lumber Co. and the railway 
company had not agreed on the comi>cnsation to tie paid for the 
right-of-way through the various properties before the sale to the 
respondents, and the appellants and the respondents were unable 
to agree on the compensation to be paid, and arbitrators were 
appointed under the provisions of the Railway Act. The arbi
trators so appointed were John M. Stevens of Kdmundston, 
named on behalf of the respondents, George J. Colter of York 
county, named on behalf of the appellants, and they two not 
being able to agree on a third arbitrator, John P. Burchill of 
Nelson, New Brunswick, was appointed by the Judge of the 
York County Court.

There was, at the time of the purchase of the property by the 
respondents, a mill on the Victoria Mills property which 1 gather 
from the evidence was not considered by the respondents of very 
great value. They spent a large amount of money in remodelling 
it entirely, and put in practically all new machinery and added 
a great deal of machinery to it in the way of shingle mills and lath
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mills, and so forth. The mill had been idle prior to the purchase 
by the respondents between one or two years. When it was in 
operation 1 gather that its capacity was about eight to ten millions 
a year. The respondents increased the capacity of the mill to 
about fifteen millions a year. After the arbitrators were ap
pointed and before the hearing, the appellants and respondents 
agreed on two items of damages, one with reference to the value 
of the buildings which were on the Victoria Mills property and 
were removed by the appellants, and they agreed that the damages 
for that should be $2,505. They also agreed that the damages 
for locating the railway through the lumber lands, which are 
mentioned in the award as lots numbers 192, 201, 205, 245 and 
252, were $900. This left the arbitrators to assess the damages 
only for locating the railway through the Victoria Mills property 
and the Springhill mill site, being lot No. 27. The damages to 
the latter were assessed by the arbitrators at $550, and from this 
amount there was no appeal taken.

The respondents filed a claim for damages to the Victoria Mills 
property before the arbitrators for $77,687.90, made up as follows: 
$29,000 for the land taken, which amount is made up of the 
following items: $2,000 they claim for land it is alleged they had 
to buy to make up for the piling ground they lost in consequence 
of this two and a half acres being taken away. Then they claim 
damage for the severance of the yard, $5,000, and they claim that 
they were obliged to haul the lumber at a greater distance to this 
new piling ground, and they estimate it will cost them $1,100 a 
year more, and they capitalize that at five per cent, and make it 
$22,000. These three items make up the $29,000 they claim as 
damages. They claim $1,567.90 in consequence of the strip of 
land that is left between the two railways, that is between the 
railway the appellants were building, and the C.P.R., which they 
say contains 15,679 square feet, and they value it at 10 cents 
a square foot, making $1,567.90. They claim $1,120 as damage to 
another portion of the land that they say is injured by reason 
of this railway passing through this property. They further say 
that owing to the remaining portion of the yard being made low 
by the height of the railway embankment, they will have to spend 
$10,000 to build it up, or suffer a loss of $500 a year, which they 
capitalize at 5 per cent, and claim $10,000 damage for that. In 
consequence of crossing the railway the appellants are building,
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at 5 per cent., making $7,000. They further allege that there 
would be delays in crossing the track of the railway the appellants

Fbabeb. are building, and they estimate the damage for that at $250 a

MrLeod. C.J.
year, which they capitalize at 5 per cent, and make $5,000. 
There is a spur line of railway running from the C.P.K. down to 
the respondent’s mill, and they claim that the injury to them 
in the use of that spur would be $7,500. They claim the increase 
of the insurance on their mill would be $200 a year; they capitalize 
that at 5 per cent., and claim a damage of $4,000. They claim 
that the increased insurance on the lumber they would be carry
ing would be $625 a year, and they capitalize that at five per 
cent., and make it $12,500; making the claim, as I have said, 
$77,687.90.

The appellants allege that the respondents are basing their 
claim for damages to the property as it was at the time of the 
hearing, with the large extensions and additions to the mill that 
had been made by the respondents after the purchase of the 
property, and after the railway was put .through it, and the large 
stock of lumber they would have from time to time on hand, and 
they claim that the compensation should be just such eoni|>ensa- 
tion as the Scott Lumber Co. would have been entitled to have 
claimed on July 5, 1912, the day the map and plan were filed.

The arbitrators did not agree on the award; but two of them, 
Mr. Burchill and Mr. Stevens, made an award, giving $16,500 
for damage to the Victoria Mill property, and $550 for damages 
to lot no. 27, which is known as the Springhill property. From 
the latter award there is no appeal, and the other items included 
in the award were, as 1 have said, already agrml upon. The 
appeal in this case, therefore, is only taken from the award of 
$16,500 damages to tin Victoria Mills property.

First, as to the principle on which the award should be made 
up. There is no doubt, and on the argument, it was admitted, 
that it should be made up as of July 5. 1912, when the lands 
were in fact taken by the filing of the map or plan and the hook 
of reference as required by sec. 8 of the Railway Act, and the 
award should represent the damage that was done to the Scott 
Lumber Co., that is, the depreciation of the value of the land
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to that company by taking this right-of-way through this property. 
The arbitrators gave no reason for their award. I observed in the 
transcript that at the close of the argument Mr. Teed on behalf 
of the appellants asked that the arbitrators give the reasons for 
their award, because he claimed that the parties differed materially 
as to the principle that should govern in assessing the damages, 
but Mr. Carvell on behalf of the respondents objected, and said 
the matter should be left to the arbitrators.

The arbitrators, therefore, have given their award without 
giving any reason for coming to the conclusion they do.

It may be taken, I think, to be the rule that where arbitrators 
in assessing damages in a case such as the present, have not pro
ceeded on a wrong principle, and where the award is not so ex
cessive or so small as to shew that due regard has not been paid 
to the evidence, the Court will not interfere. In other words, the 
parties are entitled to have the fair judgment of the arbitrators 
themselves on the case, but if it appears that the arbitrators have 
proceeded on a wrong principle or that the award is unreasonably 
excessive or unreasonably small, the Court does have power to 
interfere with it and will interfere with it. In this case I have 
examined the evidence very carefully, and it appears to me that 
the opposing parties in this matter . ave contended for two 
opposite modes of assessing the damages. The respondents have 
nowhere given .the value of the Victoria Mills property prior to 
the railway being located through it. Mr. Fraser, in his cross- 
examination, says in answer to the following question:—

Was the Victoria Mills property bought as a separate parcel from the 
rest of the property? A. No, there was no specific valuation on it. Q. Did 
you at that time in making up the amount of your purchase attribute a value 
to that prupei ty, and if so, what? A. We attributed some value. Q. What 
amount? A. I forget what the amount was. Q. Could you not recall 
approximately the amount? A. I cannot recall the approximate amount.

The evidence given by the respondents appears to have been 
entirely confined to what was done on the property by them 
after the property was purchased, and how the respondents 
themselves had been affected by it. The appellants called wit
nesses, who gave their estimate of the value of the property prior 
to the railway being located through it, and claim to have given 
evidence of the damage that the Scott Lumber Co. suffered in 
consequence of said location. I will refer briefly to the evidence 
as given by the different parties.
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The first witness called by the respondents was Mr. W. H. 
Snowball, a large lumlier operator who carries on business at 
Chatham, N.B. He first saw the premises in the fall of 1913, 
a year after the respondents had purchased it and when they 
were making their additions to and changes in the mill. He says 
he considers the damage to the property $51,000. He knows 
nothing and gave no evidence as to the condition of the property 
and what it was worth when the land was taken, and he says, 
speaking of the value of the land itself that was taken, that is, tin- 
two and a half acres, that it was worth $10,000 to such an industry 
as the respondents are conducting there.

Another witness, Mr. Alexander McLaurin, a large lumber 
operator from Quebec, says he only saw the property the morning 
he gave evidence, and speaking of the respondents' business he says 
the putting of the railway through would be a damage to them 
of $4,000 to $5,000 a year, and then he says that he would say 
the damage to the property by reason of the railway would be 
$50,000.

Mr. C. E. Oak was called. He has charge of the New Bruns
wick railway lands, and said he had been in the lumber business 
for a number of years. He only saw- the property about 0 weeks 
before he was examined as a witness. He does not estimate tin- 
damage to it, although he claims the property would lie very 
much injured.

Mr. Archibald Fraser, of the rescindent company, was called 
and gave the damages that he claimed in the way 1 have stated 
As I have said, the whole of the proiierty formerly owned by the 
Scott Lumlier Co. was purchased by the respondents for $K7.(HH), 
and Mr. Fraser admitted on his cross-examination that even if the 
railway had not gone through this Victoria Mills proiierty the 
respondents w-ould have been obliged to buy additional piling 
ground liecause the land there was not sufficient to accommodate 
the 15,000,000 feet they promised to manufacture.

Mr. Angus McLean, who is the manager of the Bathurst 
Lumber Company in Gloucester county, was called, and he 
estimates the damage at $50,000 or $5,000 a year, and he made 
his estimate on the basis of the mill lieing there ten years He 
also, however, said that if the railway were not then- it would 
cost $10,000 to properly fit up the yard for piling.
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Mr. William Matheson, an employee of the respondent, was 
called, and he gave the damage as far as I can make out at about 
$57,000. Some of his figures were exactly as those given by Mr. 
Fraser, but as 1 have said, none of the witnesses called by the 
respondent give the value of the mill property, that is the mill 
site itself, prior to the time the railway was located through it. 
Some other witnesses were called, but these were the principal 
witnesses as to the damages done the property.

Several witnesses were called on Itehalf of the appellants. 
The first was Mr. J. Fraser Gregory, a leading luml>erman carry
ing on business in the city of St. John, who was familiar with the 
property. He said the property, prior to the locating of the 
railway through it, was not worth over $10,000. giving his reasons 
for it, and he did not think that the mill site was sufficient to 
accommodate the manufacture of 15,000,000 feet a year with 
due regard to fire risk, etc.

Mr. A. K. Gould put the value at $10,000, but Mr. Gould 
is the man who is really constructing the railway, so that 1 do 
not attach so much importance to his evidence, though I believe 
he was giving his own honest opinion. 1 should say that prior 
to the purchase of this property by the respondents it had been 
on the market for two or three years. The Scott Lumber Co. 
had got into financial difficulties and had conveyed it to the Bank 
of Nova Scotia as collateral security for the amount which was 
owing the bank, and company and the bank had lieen endeavouring 
to sell it. They had offered it first for $150,000, but could get no 
offers. They gave an option to the respondents for $115,000, 
hut they declined to take it at that. Some other parties had been 
looking at it with a view to purchasing it, among them Mr. Frank 
E. Haines from Portland, in the State of Maine. He was engaged 
in the lumlier business. He says that he and some parties with 
whom he was connected were offered the whole property for 
$100,000, but they did not take it, and he says at the same time 
he was offered the property save and except this Victoria Mills 
property for $<.H),0(X), shewing that at that time the bank and the 
Scott Lumlier Co. valued the Victoria Mills property at $10,000.

A Mr. W. J. Murphy was examined. He was from Bangor, 
Maine, and was engaged in the lumber business. He had ex
amined the property the Saturday lief ore he \yas examined. He 
did it at the request of the officials of the appellant company.
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He valued it at from $10,000 to $15,000. Hi* estimate standing 
alone I would not think would be very valuable.

Mr. John B. Gregory, who is the manager of the York and 
Sunbury Milling Co., whose mill is on the opposite side of the 
St. John river from Fredericton, was examined. He examined 
the mill. At first he thought of renting it to cut some lumber 
that he was unable to cut in the mill he was operating, but 1 
gather from his evidence that it could not be rented. He say* 
he afterwards took his millwright and examined the mill. He 
did not consider it worth over $7,U(X), and he puts a full value 
on the property, including the buildings, at $10,000. He also 
says that the piling ground was not capable of being utilized 
without a great deal of expenditure. And with reference to tin- 
piling ground, it appears by the evidence generally that without 
the railway being there at all a good deal of it was unfit for piling 
unless a considerable amount was expended on it.

Having examined the evidence carefully, I think the arbitrators 
have proceeded on a wrong principle. They appear. to have 
rather inquired into the damage that the respondents claim that 
they suffered in consequence of the railway having b* 'n located 
through this lot instead of inquiring, and simply inquiring, into 
the damage that was done to the Scott Lumber Co., who were 
the owners of the property at the time the railway was "locate d 
through it. The real question for the arbitrators to have de
termined was how much the Scott Lumber Co. suffered in conse
quence of the road having been so located ; that is, how much less 
was this property worth to them in consequence of the railroad 
having been located through it. It seems to me to be quite 
evident from the evidence that that was not done. The whole 
evidence given by the respondents was as to how much damage 
was done to the business that they then carried on. The re
spondents purchased the property after the location of the railway. 
They knew that the railway had been located through the property, 
and according to the evidence of Mr. Fraser the fact that the 
railway was located through the property was not taken into con
sideration at all. In giving this evidence, Mr. Fraser, in answer 
to the following question by Mr. Stevens, one of the arbitrators, 
said l'

in arriving at the price which was actually paid, which was less than 
the option price (the respondents had previously had an option on this
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property for $11.'»,(XX), which they did not take up), was it taken into con- N. B.
sidération by you or by the bank or by any party interested, the Scott “—
Lumber Co. for instance, the fact that this railway was going through (
there? A. Not as far as I know. (j. Then nothing was said by the bank St ,jomn
people or by the Scott Lumber Co. in regard to the railway going through p (■<, 
there to affect the price one way or the other? A. No. r.
And to the following question by Mr. Gregory he answered as 
follows:—

Q. Were you here at the time the deal was closed or had you looked 
over the Victoria Mills property before the deal was closed? A. Yes, I 
looked it over. Q. You were aware that the railway company was actually 
working upon the property before the deal was closed? A. Yes. Q. Did 
the fact that the railway company were going through the property in
fluence the price you paid for it, or would have paid for it to get it? A. Not 
that 1 am aware of.

In my opinion the respondents could not deal with this property 
after the road had been located through it so as to increase the 
compensation to be paid.

In view of this evidence given by Mr. Fraser, it certainly is 
rather startling to find the respondents putting in a claim for 
damages for that railway amounting to over $77,000 or within 
$10,000 of the price they paid for the whole property, lumber lands 
and all, and the two arbitrators who signed this award must have 
been somewhat impressed by that fact, seeing that the award 
they gave was not for one-quarter of the amount of the damages 
claimed by the respondents and less than one-third of the amount 
of the damages sworn to by the respondent’s witnesses, and yet 
the award as given by the two arbitrators is more than $0,000 
above the value of this whole property before the road was located 
through it (as sworn by the witnesses called on behalf of the 
appellants).

Having, as I have said, examined the case carefully, 1 think 
the award cannot stand. The evidence should have been given 
as to what the Scott Lumber Co. itself suffered in consequence of 
the railway being located through these lands; that is, how much 
it was worth after the road was located. Instead of that it 
seems to have been based entirely on what the respondents 
claimed they suffered. It then becomes the duty of this Court 
to say what amount should be awarded. I wish that it were 
possible to refer the case back to the arbitrators with instructions 
to confine themselves entirely to the damage that was done to the 
Scott Luml>er Co. itself by the location of the railway, but under
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the Act the Court itself is obliged to decide the matter. Under 
sec. 17 of the Act, sub-sec. 20, the appeal is provided for, and it 
is said as follows:—

And upon the hearing of the appeal, the Court shall, if the same i# a 
question of fact, decide the same upon the evidence taken before the arbitra
tors as in ease of original jurisdiction.
This, of course, does not mean that the (’ourt must entirely dis
regard the judgment of the arbitrators, but it gives the Court 
power to reform the award in case they have decided it on a wrong 
principle or taken an erroneous view of the evidence. In this 
case, as 1 have said, they appear really to have acted on a wrong 
principle in assessing the damages. The Court must, therefore, 
examine the evidence and ascertain as well as it can the damages 
that were suffered by the Scott Lumber Co. The respondents, 
as 1 have said, appear to have given no evidence as to the value 
of this property prior to the location of the railway. All the 
evidence we have as to the value of the property is that given by 
the appellants, and none of the witnesses there place the whole 
value of the Victoria Mills property beyond $10,000 save and 
except one witness, Mr. Murphy, who says from $10,000 to $15,- 
000. He, however, had only examined it a few days before giving 
his evidence. These witnesses place the damage to the property 
in consequence of the location of the railway at from fifteen per 
cent, to twenty-five per cent, of its value, or $1,500 to $2,500.

It also appears in evidence that the Scott Lumber Co. and the 
bank were willing to accept $5,000 as the damage to the whole 
of the property in consequence of the location of that railway, 
that is to the lumber land, to the property at Springhill, that is 
lot no. 27, and the Victoria Mills property. This was prior to 
the option given to the respondents for purchase. The offer was 
not accepted by the appellants, they at that time thinking it too 
high.

The damages, I think, on the compulsory taking of the property 
should be liberal, and the Court must, as well as it can, act as 
though it were assessing these damages prior to the purchase by 
the respondents, and ascertain what damage was done to the 
Scott Lumber Co. by the location of this road through this 
property, and it seems to me if we take $5,000 as the damage 
done to this property, which is all that was claimed by the Lumber 
Co. and by the bank for the location through the whole of the
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property owned by the Scott Lumber Co., and add thereto ten 
per cent, for compulsory taking, we would be doing justice to the 
Scott Lumber Co., and in doing justice to the Scott Lumber Co. 
we would be doing then what is right for the respondents.

The award therefore will be reduced by $11,(XX), and will 
l>e entered for $5,500. The respondents must pay the costs of 
this appeal. Appeal allowed.

MONTREAL STREET R. CO. v. CHEVANDIER.
Quebec Court of King’s Bench, Sir Horace Archambeault, C.J., Trenholtne, 

Lavergne, Cross and Carroll, JJ. January 28, 1915.
1. Carriers (8 II L—240)—Tram passengers—Convenient mode of

descent—Negligence of tramway co.—Negligence of passenger.
A tramway company is bound to procure for its passengers a con

venient mode of descent, and if it has no station should provide some 
easy means of descending and indicate to passengers whei they should 
descend, and the negligence of the passenger does not excuse the torts 
of the carrier.

2. Death (8 VI—35)—Injury—Action commenced for damages—Death
pending action—Right of heirs to continue.

Where a person has been injured and has commenced an action for 
damages, but dies pending the action, his claim becomes an asset, 
transmissible by succession, and his heirs have a right to continue the 
action

Appeal from the judgment of Demers, J.
The plaintiff is the mother of the respondents by reprise 

d'instance, who are her sole heirs. On August 14, 1909, she was 
on one of the street cars in Montreal. On arriving at Villeray 
the car stopped, but, as the platform was not long enough, the 
front of the car passed beyond it. The plaintiff, who was upon 
one of the front seats, arose and alighted from the car. The 
distance between the last step and the ground was two feet and 
a half. The conductor gave her no warning of the danger which 
this elevation might incur, and did not assist her in descending. 
The plaintiff, in trying to alight, fell and fractured the lower part 
of her thigh. She brought this action for $1,500 damages.

The plaintiff alleges that the accident happened through the 
fault of the appellant and its employees, because the car should 
not have passed the station and the platform constructed there 
to enable passengers to alight, and because the land beyond this 
platform was not convenient for the descent of passengers; that 
since the date of the accident she has always been ill and unable to 
walk and to work; that before the accident she worked as a seam
stress and supplied all her wants by her labour. She claims also
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the expenses that the accident has caused to her, and the moneys 
that she owes both to the doctor and to the druggist, and the 
persons who have provided for and taken care of her.

The appellant contested the action, and denied all liability. 
The Superior Court awarded $1,200 damages.

Meredith & McPherson, for appellant.
Descarries & Descarries, for respondent.
Laverone, J.:—The plaintiff died eighteen months after the 

accident, and, according to the uncontradicted evidence of the 
doctors, the accident had a great deal to do with her death. She 
had always lieen sick since, has done no more work at all, she 
could only walk with the aid of a crutch and of a cane, and she 
has been attacked even after the reduction of the fracture of her 
leg by various maladies resulting from her state of feebleness ami 
as a consequence also of the accident. This is what results from 
the undisputed medical evidence.

The appellant claims that it was not in fault; that the plaint ill 
should not have alighted at the place where she did; that she 
should have walked some steps to the back of the car, where she 
would have been opposite the platform.

People who travel in the open cars, according to the uncou- 
tradicted evidence of the witness, are in the habit of alighting 
from the foot-board at the place nearest their seats. And I con
sider that the company was in fault; that the employees who saw 
her should have prevented her descent if there was danger in 
making it at that place, they being in a better position to know 
the nature of the ground at the places where they stopped to let 
off passengers. The evidence shews, also, there were many 
passengers in the car, and it would not have been easy for the 
plaintiff to get to the rear in order to alight. Everybody knows 
that the cars do not stop long at each place, and that the pas
sengers must hurry to alight. The plaintiff is an old woman, she 
could not calculate properly the height between the foot-l>oard 
and the ground, and she did not have time to examine the ground, 
which, according to the evidence, descended on a slope.

1 should say, in passing, that this ground lias since lieen 
partially filled up and the road levelled. And the witnesses for 
the appellant are in error when they say that the land was not 
raised. They have made their measurements since it was re
paired.
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The appellant particularly relies upon a judgment rendered 
by the Supreme Court in the case of Quebec Central R. Co. v. Lor tie, 
22 Can. S.C.R. 336. There is no doubt that there is much re
semblance between the two cases; this one, however, differs in 
this respect, that the imprudence of Lortie was much greater than 
that of the plaintiff in this case. Lortie descended from his car 
at a place where there was no platform nearly the same height 
from the ground as the plaintiff, but Ixirtie had an overcoat on his 
arm and carried a suit-case in the other hand. There is no doubt 
that he took much greater risk than the plaintiff did. However, 
in the Superior Court he obtained the damages which he claimed, 
l)ecause, immediately after the fracture of his leg, amputation 
l>ecame necessary. This judgment of the Superior Court was 
unanimously confirmed by the Court of Appeal. In the Supreme 
Court one of the Judges dissented, namely, the Hon. Judge Four
nier.

The report of the Supreme Court is composed almost entirely, 
apart from the statement of the facts, of the notes of Judge 
Fournier, who reproduced also the greater part of the notes of 
Sir Alexandre Lacoste in the Court of Appeal. The Supreme 
Court, by a majority, decided to maintain the appeal, and one 
Judge, Mr. Justice Gwynne, gives in eight lines his reasons there
for. Judge Fournier, on the contrary, developed at length his 
views and the rules of law upon which he bases them.

The principles (said he) which should govern the liability of carriers 
are those of the French law, and especially of the Civil Code of Quebec. 
The rule as to the liability of carriers is that enunciated in arts. 1673 and 
1675 of our Code. This rule applies as well to the carriage of freight as 
passengers. The carrier is bound to use the greatest vigilance to protect 
his passengers as well as the effects which he is carrying. He will be liable 
for any accident which may happen unless he proves that the passenger 
acted with inexcusable carelessness.

A tramway company is bound to procure for its passengers a 
convenient mode of descent. If it has not a station, it should 
provide some easy means of descending, and indicate to passengers 
where they could descend if the car had passed the platform. 
Under the French law the liability of the company apparently 
would not be doubtful, since there the negligence of the passenger 
himself does not excuse the torts of the carrier.

The articles which I have cited, 1673 and 1675, only limit the 
liability of carriers in case of accidents caused by fortuitous events
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or force majeure. That is the doctrine which was followed in 
appeal in Lortie v. Quebec Central, already cited.

In this case there is only a mere question of fact, and we have 
in the Lortie case the judgment of the Superior Court unanimously 
confirmed hv the Court of Appeal. I do not believe that I am 
wrong in saying that since 1893 the Supreme Court has, in nearly 
every case that came before it, refused to reverse the judgments 
of inferior Courts, especially the unanimous decisions of the 
Superior Court and the Court of Appeal, as was the case in Lortie 
v. Quebec Central, 22 Can. S.C.R. 336.

I find that there was no error in the judgment in first instance 
in the present case; that the judgment is founded upon our law— 
the French law which governs us in such matters, and not the 
English law—and I believe that there is no reason why we should 
interfere.

At the time the plaintiff took her action she was still under 
medical treatment, and could not tell what the damages would 
be; however, she has estimated that these damages would amount 
to at least $1,500; she has only obtained $1,200, and at the time 
of her death her expenses for doctors, druggists, nurses and board 
would increase by more than one-half the sum of $1,200 which 
she has obtained. The damages, then are not excessive. If it 
were modified, and the costs of the appeal given against the re- 
spondents, as they should be in case of modification, they would 
not recover even the expenses of the plaintiff's illness. For then- 
reasons, again, I believe that we should not interfere, and I would 
confirm the judgment appealed against and dismiss the appeal 
with costs.

Cross, J.:—The right of the respondents to continue the suit 
is disputed, and it is also complained that the amount of the 
judgment is excessive. If the plaintiff had not died, I would say 
that the amount of the judgment ought not be varied. Does it 
make a difference that the plaintiff died before trial and that tin- 
award of damages is to her heirs-at-law?

The appellant argues that the damage claim was not trans
mitted by inheritance, but died with the plaintiff. That is going 
too far. Where a party injured in his person by commission of a 
tort has died without having taken suit in damages, there may be 
cases in which the heirs cannot sue. But I consider that the 
commencement of an action makes a difference. The idea appears
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to be that if the injured party has not claimed reparation he is 
considered to have forgiven the injury, but if, on the contrary, 
he has taken action and afterwards dies, lie has made his claim 
an asset transmissible by succession.

The respondents, therefore, had a right to continue the suit. 
But how do they stand with regard to the measure of the dam
ages? The plaintiff, had she not died, might have been adjudged 
damages for pain and suffering. I consider, however, that the 
ground for awarding that kind of solace or reparation disappeared 
when the plaintiff died.

The accident happened on August 14, 1909. Suit was taken 
on December 3, 1909. The plaintiff died on February 23, 1911. 
The trial took place in 1912.

The fact of the plaintiff’s death before trial of tin* action re
lieved the Court from the difficult question of determining what 
damages should he allowed for future effects of the injury. All 
the facts had been reduced to precision. Evidence in support of 
the claim for damages was put in to the effect following: Dr. 
Mireau’s bill is $25; I)r. Jarry's bill is $40; Dr. Lafortune’s bill 
(of which items for $130 date before commencement of suit) is 
$475; Mr. Faquin, the pharmacist’s, bill is $24; total, $501.

No payment of any of these sums had been made at the date 
of trial—that is, nearly three years after the accident. After the 
accident, the plaintiff, instead of being taken home, was taken to 
Larose’s house, and kept there for 35 days. The Larose bill, still 
unpaid, is $87.50. She was afterwards lodged and cared for by 
Mme. (lalipeau, one of the respondents, who charges $1.50 per 
day for attendance and $1.50 per day for board and lodging

The facts warrant the conclusion that the case was exploited 
for the working up of bills to figure as damage's in case of a favour
able judgment. I consider that there was not evidence upon 
which the sum of $1,200 could be adjudged in favour of the plain
tiffs in continuance of suit. I consider that there was negligence 
on the part of the appellant in that the conductor did not warn 
the plaintiff (whom he saw alighting) that she was stepping off 
beyond the end of the platform. But the plaintiff was herself 
negligent in climbing down backwards and without looking w here 
she was going.

I would reduce the amount of the judgment to $500. This
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view is not taken by the other Judges, and, as in the result it 
comes to be a question of amount. I do not dissent from the 
judgment now being pronounced. Appeal dismissed.

RECEIVER-GENT OF NEW BRUNSWICK v. ROSBOROUGH.
New Brunswick Supreme Court, McLeod, C.J., White and Grimmer, JJ.

I 1916
1. Taxes (§ V A—180)—Succession duties—Property in one province

Domicile of testator in another—Specialty debts—Liability fob 
A testator having his domicile in one province and having in his 

possession at the time of his death debts secured by mortgages of 
real estate, situate in another province, where the mortagors have 
their domicile, such debts are specialty debts, and are liable to dut 
under the Succession Duty Act, C.S.N.B., 1903, ch. 17

2. Taxes (§ V C—198)—Debenture stock—Situs—Succession duty
Liability.

Debenture stock is not a specialty debt and where such stock is 
of a city in another province from that in which the testator had his 
domicile, and can only he transferred at the office of the treasurer of 
that city, it is not subject to succession duty in the province where 
the testator had his domicile.

3. Taxes (§ V C—198)—Money in bank in other province—Liability »ok
succession duty.

Money on deposit in a bank situate in another province from that 
in which the testator had his domicile at the time of his death, is nr ! 
liable to succession duty in the province where the testator was donn 
ci led at the time of his death.

4. Taxes (§ V A— 183a)—Succession duty—Rate of taxation—Aggreoatk
value of estate.

The aggregate value of all the estate owned by the deceased at tie' 
time of his death is the basis on which the rate of taxation is to !>•■ 
computed and fixed under clause (a) sec. 5 of the Succession Duty Act. 
and not the aggregate value of the property liable to succession dutx

Action to determine amount of succession duty payable.
Hon. J. B. M. Baxter, A.-G., for plaintiff.
W. A. Emng, K.C., for defendant.
McLeod, C.J.:—This is an action brought against the de

fendant, as executor of the last will and testament of James 
Walker, deceased, claiming that succession duty is payable on 
certain property left by the deceased. The parties agreed on a 
special case, and submitted certain questions for answer. James 
Walker resided in the parish of Lancaster, in the city and county 
of Saint John, and died there on January 14, 1914, having first 
made and executed a will. Letters testamentary of the will and 
codicil wrero granted to the defendant on January 30, 1914, and 
ancillary'probate of the will and codical was granted at Halifax. 
N.S., to the defendant on February 9, 1914.

James Walker left considerable property, and the defendant 
paid succession duties on part of it, but there was sonie property
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that the defendant claimed was really situate in the province N B
of Nova Scotia, and was not liable to succession duty in New s. C.
Brunswick. That property was as follows:—He had some debts nFCEIV",
owing him that were secured by mortgages on real (‘state situate 
in the city of Halifax, in the province of Nova Scotia, the mort
gagors being domiciled there. The mortgages themselves weregagors being domiciled there. The mortgages themselves were 
in the possession of the testator at the time of his death. He
also possessed a certificate for shares in debenture stock of the
city of Halifax, which debenture stock was issued under an Act 
of Nova Scotia, eh. 51 of the Acts of Nova Scotia of 1905, which 
Act provided that certificates entitling the holders thereof to 
a share of said stock might be issued by the treasurer of the city, 
and that each certificate should be for the sum of .$100, or some 
multiple of $100, and should be signed by the mayor and treasurer, 
and sealed with the city seal, and countersigned by the city clerk, 
and gave the form in which the certificate should be. It further 
provided how any transfer of the shares should be made, which 
was to be done in the office of the treasurer. It further pro
vided that any person registered as the holder of any share of the 
said stock should he deemed prima facie to lie the creditor of the 
city to the amount of said share. The form of the certificate 
was as follows:—

Dominion of Canada. 
Province of Nova Scotia.

City of Halifax Consolidated Fund. 1905.
Xumber

at the date hereof is the registeredThis is to certify that at the dat
owner in the hooks of the City of Halifax of shares, of one
hundred dollars each, of the Consolidated Fund of the City of Halifax, 1905. 
established under the authority of an Act of the Legislature of Nova Scotia, 
passed on the seventh day of April, A.D. 1905, to establish a Consolidated 
Fund for the City of Halifax. Upon the amount of the shares of said Con
solidated Fund standing enregistered to the credit of the owner thereof 
in the books of the City of Halifax, us aforesaid, the City of Halifax will 
pay interest at the rate of per cent, per annum, payable semi
annually on first day of January and July in each year. The said shares 
will be redeemed by payment at the office of the treasurer of the city, on 
the day of 19

Sealed with the seal of the City of Halifax, signed by the mayor and 
treasurer, and countersigned by the city clerk, and enregistered in the 
hooks of said city by the city treasurer, this day of 19

These shares are transferable at the office of the city treasurer, in the 
City of Halifax and not elsewhere; and this certificate must then be given 
up to be cancelled or its loss accounted for.

Registered on book page

Shares $100. each.

City Clerk. 

Treasurer.
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The certificates held by the tesi or were at the time of his 
death in his possession at his reside! He, further, had in the 
Royal Rank at Halifax two sums ol «ey—one was on special
deposit and one on current account. The deposit ree< :pt was as 
follows :—
The Royal Bank ok Canada, Halifax, N.8 . October 12. LOI I

Incorporated lHtilf.
No. A-113409.

Received from Dr. .lûmes Walker, the sum of dollars, which
amount will he accounted for to him by this bank and will bear interest at 
the rate of three per cent, per annum, until further notice, fifteen days 
notice ol withdrawal to be given and this receipt to be surrendered before 
repayment of either principal or interest is made.

No interest will be allowed ui less the money remains in the bank om 
month. This receipt is not negotiable. Manager.

For The Royal Bank of Canada. Accountant
That receipt was in the possession of the testator at the tine 

of his death. For the current aeeount he held it pass book, and 
that pass book was in the testator’s possession at the time of 
his death at his residence.

The defendant claims that succession duties arc not payable 
on any of this property; the Crown, on the contrary, claim 
that it is a subject of succession duties. The questions sub
mitted for the opinion of this Court are as follows

1. Is the plaintiff entitled to succession duty, under the Suc
cession Duty Act, in respect of the said debts secured by mort 
gages on real estate in the city of Halifax? 2. Is the plaintiff 
entitled to succession duty, under the Succession Duty Act. in 
respect of the said debenture stock of the said city of Halifax? 
3. Is the plaintiff entitled to succession duty, under the Succes
sion Duty Act, on the money deposited in the Royal Rank of 
Canada, in the city of Halifax, and hereinbefore mentioned in 
par. 5? 4. Is the plaintiff entitled to succession duty, under the 
Succession Duty Act, on the money deposited in the Royal Rank 
of Canada, at the city of Halifax, above mentioned in par. (>?

The Succession Duty Aet, being eh. 17 of the C.S., 1903, 
undoubtedly in its terms is wide enough to cover all property 
owned by the testator, whether in the province of New Rruns- 
wick or out of it, save and exeept property in the United King
dom of Great Rritain and Ireland. It professes to tax as follows 

All property whether situate in this province or elsewhere, other than 
property being in the United Kingdom of Great Britain and Ireland, and
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subject to duty whether the deceased person owning or entitled thereto 
had a fixed place of abode in or w ithout the province at the time of his death 
passing either by will or intestacy.
Then provision is made for property that is voluntarily trans
ferred for the purpose of evading succession duty; then the Act 
reads as follows:—
Shall be subject to a succession duty to be paid for the use 01 the province 
over and above the Ices provided by the chapter of these Consolidated 
Statutes relating to Probate Courts.
and the amount of the duty is then fixed, which varies according 
to the aggregate of the property and the relationship of the suc
cessors to the deceased.

By sec. 2, sub-sec. 1, of the Act, property is declared to in
clude
real and personal property of every description, and every estate or interest 
therein capable of being devised or bequeathed by will or of passing on the 
death of the owner to his heirs or personal representatives.
But, notwithstanding this general definition and the wide pro
visions of sec. 5, it cannot be held to include property situate 
outside of New Brunswick.

Sec. 92, sub-sec. 2, of the B.N.A. Act gives the province 
power to raise a revenue by direct taxation within the province. 
The words of the section are as follows:—
In each province the legislature may exclusively make laws in relation 
to matters coming within the class of subjects next hereinafter enumerated, 
that is to say (sub-sec. 2), direct taxation within the province in order to 
the raising of a revenue for provincial purposes.

If, therefore, the tritux of the property is not in New Bruns
wick, the legislature cannot tax it. Two questions, therefore, 
are to be considered: Is the tax a direct tax, and where is the 
situs of the property? The tax, it will be seen, is directly on the 
property; it is not on an individual. It is on all the property 
that is situate in the province. There follows in the Act pro
visions as to the amount of taxation, regulated by the amount 
of property left, and also by the relation of the parties receiving 
it to the deceased, and also provisions for ascertaining the amount 
of the property left. By sec. 6 of the Act it is the duty of the 
executor or administrator, upon obtaining letters testamentary, 
or letters of administration or ancillary, to the estate of a de
ceased person, within 30 days after the issue of such letters to 
make and file with the Registrar of Probate a full, true and 
complete statement under oath, shewing all the property the
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deceased had and the market value and the persons to whom the 
same would pass under the will or intestacy, and provision is 
made for a direct tax on that property. In my opinion it is a 
direct tax.

The next question is, where is the situs of the property? The 
debts secured by mortgage are specialty debts. There appears 
to be a distinction between a debt by simple contract and a 
specialty debt. It is said by Lord Field, in The Commissions r 
oj Stamps v. Hope, [1891] A.C. 476 at 481:—

It has been long established in the Courts of this country, and is , 
well settled rule governing all questions as to which Court can confer t!. 
required authority, that a debt does possess an attribute of locality arisinu 
from and according to its nature, and the distinction drawn and well settled 
has been and is whether it was a debt by contract or a debt by specialt> 
In the former case the debt being merely a chose in action (money to I» 
recovered from the debtor, and nothing more), could have no other local 
existence than the personal residence of the debtor, where the assets to sat isf> 
it would presumably be, and it was held therefore to be bonn notabilia within 
the area of the local jurisdiction within which he resided.
And further on, in speaking of specialty debt, he says:— 
is one of a higher nature than one by contract. It was settled in ver\ 
early days that such a debt was bona notabilia where it was “conspicuous, 
that is within the jurisdiction within which the specialty was found at tli 
time of death,
and this appears to have been aeted on in Payne v. The King,
( 1902] A.C. 552. In that ease the testator was domiciled in 
Victoria, and died there, having a debt owing him which was 
secured by mortgage on a property situate in New South Wales, 
and it was held there that it was liable to duty in Victoria. In 
my opinion, therefore, the debts secured by mortgage are liable 
to the succession duty.

The second question refers to the debenture stock of the 
city of Halifax. I do not think that the question as to that 
differs very much from the money in the bank. The stock is 
issued by the city ; it can only be transferred in Halifax : the 
payment by the contract is to be made at the office of the treasurer 
in Halifax. It is not a specialty debt; it is really a promise to 
pay, and comes entirely within what is said by Lord Field in 
The Commissioner of Stamps v. Hope, supra, where he says 
the debt being merely a chose in action (money to be recovered from t h* 
debtor, and nothing more), could have no other local existence than tin- 
personal residence of the debtor, where the assets to satisfy it would pre
sumably be.
In this case the assets to satisfy the debt are in Halifax and the
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party must go here to get payment. I think the situs of the 
stock is in Haliiax.

Then as to questions 3 and 4, the money deposited in the 
Royal Bank of Canada. It is claimed by the Crown that, that 
being personal property, the maxim “mobilia sequuntur per- Bbunswmk
,sonam” applies to it. The only difference between the two „ r. , . , Rosbobouoh.
amounts is that one is deposited in the bank at interest, and ----
the evidence of it is the deposit receipt ; the other is an open Mc 'C J' 
account, the evidence of which is a pass book. In The King 
v. Lovitt, [1912] A.C. 212, it was held that money deposited in the 
bank in St. John by a testator domiciled in Nova Scotia was 
liable to succession duties here, on the ground that the situs of 
the property was here. According to that judgment then, the 
situs of these two sums of money would be in Nova Scotia, and, 
therefore, they would not be liable to srccession duties. I, 
therefore, answer the questions as follows:—To the first ques
tion I say “Yes.” To the questions 2, 3 and 4 I say “No.”

At the argument it was agreed that there should be added 
to the case a statement that the aggregate value of the estate, 
including property everywhere, exceeds $200,000, but that if 
the Nova Scotia property is excluded it will be under $200,000.
The object, I believe, was to obtain the judgment of the Court 
upon the question of computing the value of the estate under 
clause (a) of sec. 5, and to ascertain whether there should be 
included in such computation the full value of the estate or only 
so much thereof as is liable to duty. I have had an opportunity 
to read the judgment prepared by my brother White, J., and I 
agree with the conclusion he has arrived at on that question.

As both parties have in part succeeded, there will be no costs.
White, J.:—The questions raised in this case turn upon the white.j. 

true construction to be given to sec. 5 of the Succession Duty 
Act so far as it affects the property specified in the several ques
tions submitted to the Court. It is contended on behalf of the 
legatees that the property referred to, being locally situate with
out the province, is not subject to taxation under New Brunswick 
legislation.

The Crown, on the other hand, contends, first, that the 
property in question is such, that, under the circumstances set 
forth in the stated case, it must be regarded at common law as
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situate within the province ; and, secondly, that, inasmuch as 
the deceased was domiciled within the province at death, all 
of his personal property passing under the will is subject to tin 
duty imposed by the statute, regardless of whether such per
sonal property is locally situate within or without the province 
In support of this latter contention, the principle expressed in 
the maxim mobilia sequuntur personam is relied on.

It will be convenient, therefore, first to determine how far
if at all, the legatees’ contention that the property in question 
is situate without the province, is well founded.

From the stated case it api>ears
that the testator, James Walker, at the time of his death, was possessed 
of or entitled unto several specialty debts, secured by mortgages on i« d 
estate situate in the city ot Halifax, in the province of Nova Scotia. The»* 
mortgages were at the time of his death in the possession of the said Jain* - 
Walker at his residence in the parish of Lancaster aforesaid.

The testator’s will, asset forth in the stated case, contains t In 
following as one of its clauses :—

I give, devise and bequeath to Robert S. ttosborougli. of No. 279 North 
street, in the said city of Halifax, all mortgages which I hold on propel t \ 
in the said city of Halifax, and the lands and premises thereby conveyed 
and moneys, both principal and interest, thereby secured, absolute!) 
subject to the proviso for payment in such mortgages contained.

Question No. 1 submitted to the Court reads as follows : 
“Is the plaintiff entitled to succession duty under the Succes
sion Duty Act in respect of the said debts secured by mortgages 
on real estate in the city of Halifax?”

In The Commissioner of Stamps v. Hope, (1891), GO L.J.P 
44, Lord Field, delivering the judgment of their Lordships, at 
p. 46, says:—

Now a debt, per se, although a chattel and part of the personal estate 
which the probate confers authority to administer, has, of course, no abso
lute local existence, but it has been long established in the courts of this 
country and is a well-settled rule governing all questions as to which court 
can confer the required authority, that a debt does possess an attribute of 
locality arising from and according to its nature, and the distinction drawn 
and well settled, has been and is, whether it is a debt by contract or a debt 
by specialty. In the former case, the debt being merely a chose in action- 
money to be recovered from the debtor and nothing more—could have no 
other local existence than the personal residence of the debtor, where the 
assets to satisfy it would presumably be; and it was held, therefore, to be 
bona notabilia within the area of the local jurisdiction within which he 
resided; but this residence is, of course, of a changeable and fleeting nature 
and depending upon the movements of the debtor, and inasmuch as a debt 
under seal or specialty has a species of corporal existence by which its
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locality might be reduced to a certainty, and was a debt of a higher nature 
than one by contract, it was settled in very early days that such a debt 
was bona nolabilia where it was “conspicuous”—that is, within the juris
diction within which the specialty was found at the time of death.
See Wentworth on the Office of Executors (ed. 1763), pp. 45, 
47,60.

The principle thus stated by Lord Field, so far at least as it 
refers to simple contract debts, was acted upon in Rex v. Lovitt 
1912) AX 212.

The fact that specialty délits are, by English law, deemed to 
be locally situate where the instrument under seal embodying 
the same is to be found, is a principle which would seem to have 
been recognized in the (Imp.) Act. 25 and 26 Viet., sec. 39. which 
enacts that
for the purposes of the stamp duties on probates of will and letters of ad
ministration, debts and sums of money due and owing from persons in the 
United Kingdom to any deceased person at the time of his death, on obliga
tion or other specialty, shall be estate and effects of the deceased within 
the jurisdiction of Her Majesty’s Court of Probate in England or Ireland, 
as the case may be. in which the same would be if they were debts owing 
to the deceased upon simple contract, without regard to the place where 
the obligation or specialty shall be at the time of the death of the deceased. 
And as the scaled instruments embodying, or evidencing the 
specialty debts in question were within this province in the cus
tody of the testator at the time of his death, it is clear that, 
under the authority of the cases to which I have referred, these 
specialty debts, at common law, must be regarded as assets 
within the province, unless the fact that they are secured by 
mortgages upon real estate in Nova Scotia requires that they 
shall be deemed to be locally situate where the land upon which 
they are secured lies. I think it quite clear that it is the locus 
of the debt, and not that of the security which must govern.

Indeed, it might well have happened that the mortgage given 
as security for the specialty debt had covered not only land in 
Nova Scotia, but likewise land located, say, in Prince Edward 
Island. It is manifest that, in such case, the specialty debt 
could not have been regarded as locally situate, at one and the 
same instant, in both Nova Scotia and Prince Edward Island. 
It is because equity regards the debt secured by the mortgage 
as the principal, and the land as security only, that mortgages 
pass as personal assets to the administrators of a deceased intes
tate mortgagee. See Robins’ Law of Mortgages, at p. 844, and
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cases therein cited. Also Lawson v. Inland Revenue Com., [1896]
2 Ir.R. 118.

But the question is, 1 think, concluded by the judgment of 
the Privy Council in Payne v. Regem, [1902] A.C. 552. It was 
there held that duty was payable under the Victorian adminis
tration and Probate Act upon a debt secured by a mortgage of 
land in New South Wales, where the debt, though a specialty 
debt by the laws of the latter state, was regarded by the laws 
of Victoria as a simple contract debt, and both testator and 
debtor were domiciled within Victoria.

For these reasons, I think the objection that these mortgage 
debts are not liable to taxation, because they are situate with
out the province, must fail.

Question No. 2 which we are called upon to answer reads as 
follows :—“Is the plaintiff entitled to succession duty under the 
Succession Duty Act in respect to the said debenture stock of 
the said city of Halifax?” The stock referred to in this ques
tion is that specified in par. 4 of the stated case, where a copy 
of the certificate in question is set forth, together with all relevant 
particulars.

In Hanson’s Death Duties, 4th ed., p. 240, it is said:—
In the A.G. v. Dimond it was decided that French rents and American 

stock are part of the national debt of France and America respectively, 
and transferable there, and simple contract debts due from persona in 
America were not assets locally situate in this country. On the other 
hand, bonds of foreign governments which at the time of the death are 
situate in this country, and are capable of being sold and transferred here 
have been held as being of the nature of saleable chattels, to be situate here 
for the purposes of probate duty. Attorney General v. Bouwens (1838) 4 M. 
& W., 171, and so also certificates of shares in foreign company which are 
marketable in this country, and are operative by delivery: Stern v. Thi 
Queen 11896) 1 Q.B. 211. The rule as to the locality of such assets to be 
gathered from these cases seems to be that they are situate within the 
jurisdiction where they are found, unless they are incapable of realization 
without the doing of some act outside that jurisdiction, in which latter 
case they will be held to be situate within the jurisdiction where such 
act has to be done.
As this debenture stock is, by its terms, transferable at Halifax, 
and not elsewhere, and only upon production and delivery there 
of the certificate, I think that, under the law as stated—and 
I think correctly stated—by Mr. Hanson in the passage I have 
quoted, the said debenture stock must be deemed to be locally 
situate in Halifax and not within this province.
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Tlie Crown, however, contends that, even if this stock is to 
be regarded as having its situs in Halifax, yet, because the tes
tator, at the time of his death, was domiciled within this pro
vince, and the law of New Brunswick must, therefore, under the 
principle designated by the maxim mobilia sequuntur personam, 
govern succession to his personal property wheresoever situate, 
it follows that, by virtue of the same maxim, the province has 
power to tax all the testator’s personalty.

It is seldom safe to accept a legal maxim as being either a 
full, or a literally correct, statement of the law. Its function is 
more to afford a concise means of reference to the legal principle 
which it designates than to serve as an exposition of the law 
to which it refers. The maxim mobilia sequuntur personam does 
not mean that personal property is to be regarded for all pur
poses as being subject to the law of its owner’s domicile. Much 
less does it mean that in contemplation of law property is deemed 
to he locally situate where its owner has his domicile or resi
dence. In Blackwood v. Reg. (1882), 8 App. Cas. 82, 92, 52 
L.J.P.C. 10, 13, Sir Arthur Hobhouse, in delivering the judg
ment of the Privy Council, says:—

In the first place the statement that personal estate is governed by the 
law of its owner’s domicile must be taken with material qualifications. 
To say nothing of other limitations it is limited just at the point which is 
material for the present purpose. The grant of probate does not of its 
own force carry the power of dealing with goods beyond the jurisdiction 
ol the court which grants it, though that may be the court of the testator’s 
domicile. At most it gives to the executor a generally recognized claim to 
be appointed by the foreign country or jurisdiction. Even that privilege 
is not necessarily extended to all legal personal representatives, as for 
instance when a creditor gets letters of administration in the court of the 
domicile, and when the legal personal representative has been constituted 
in the foreign country, whether he be the executor of the domicile or another, 
the administration of assets must take place in the foreign country, with 
the effect of giving the foreign creditors priority as regards the foreign 
assets, as is shown by the cases of Preston v. Melville (1840) 8 Cl. and F.l. 
Cook v. Gregson (1856) 25 L.J., Ch. 706. For the purpose of succession 
and enjoyment the law of the domicile governs the foreign personal assets. 
For the purpose of legal representation, of collection, and of administration, 
as distinguished from distribution among the successors, they are governed 
not by the law of the owner’s domicile, but by the law of their own locality.

All, therefore, that is meant by the maxim mobilia sequuntur 
personam is that for certain purposes personalty is held to be 
subject to the law of its owner’s domicile. The principle that 
the maxim embodies, after long struggling for recognition, was,
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as pointed out by Chan. Kent in his Commentories, vol. 2, p. 
430, adopted as that which, on the whole, is the most convenient 
and workable one to apply to the passing of personal property 
by will or intestacy. But, although to that extent, and for that 
reason and purpose, the principle covered by the maxim ha> 
received wide international adoption, yet, for many other pur
poses, personal property remains subject to the legislative auth< 
rity and jurisdiction of the state wherein it is locally situât• 
That the latter state may impose taxes upon such property i> 
settled in Rex v. Lovitt, [1912] A.C. 212. On the other hand, 
as pointed out by Lord Moulton, in delivering the judgment in 
CoUon v. Reg., 15 D.L.R. 283,
there is no accepted principle in international law to the effect that nation» 
shall recognize or enforce the fiscal laws of foreign countries.

It will not be contended that any state would permit foreign 
process to run within its borders for the purpose of enforcing 
payment of a tax imposed by a foreign power on property there 
situate. It is true that the Legacy Act, 42 George III. ch. 99. 
as interpreted by the Court in Re Ewing (1830), 1 C. & J. 151, 
cited with approval in Thomson v. The Advocate General, (1842 
12 Cl. & F. 1, imposes a tax on personal property passing by 
will of a testator domiciled within Great Britain, regardless of 
whether the property so passing be situate within Great Britain 
or el «where; and in Wallace v. The Attorney-General (I860 
35 I .Ch. 124, it was held that a like construction was to lie 
gb n to the Succession Duty Act (1853, Eng.).

But, while the effect of these Acts, thus construed, is to regu- 
te the duty to be paid in respect of personal property locally 

situate in a foreign state, when such property was owned at death 
by a person domiciled in England, yet neither of the Acts attempts 
to provide for the enforcement or collection of such tax by pro
ceedings in rem against the property taxed, where the same is 
situate outside of Great Britain. What these Acts do, is to 
make the estate of the testator liable for the tax, and to impose 
upon the executor the duty of paying the same out of the estate 
in his hands. That is to say, the tax, so far as it is imposed in 
respect of personal property locally situate abroad, is an indirect 
tax, or must be so regarded under the judgment given in Cotton 
v. Reg., 15 D.L.R. 283.

Under the plenary powers possessed by the Imperial Parlia-
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ment, no question can arise as to its authority to impose such 
an indirect tax. But the case is otherwise with respect to the 
provincial legislature. Under the provisions of the B.N.A. Act 
sec. 92, sub-sec. 2, the legislature can only impose “direct taxa
tion within the province in order to the raising of a revenue for 
provincial purposes." Two things, therefore, are requisite to 
the validity of a provincial tax. It must be direct, and the sub
ject-matter of the tax must be within the province. If such 
subject-matter is not within the province, it will hardly be con
tended that the legislature could acquire jurisdiction over it by 
merely declaring such property to be deemed to be within the 
province for the purpose of taxation.

A tax may be imposed upon property, or it may be imposed 
upon the person in respect of property he owns. Where the 
property is made chargeable with the duty so that the tax is 
enforceable by proceedings in rem against the specific property 
taxed, the duty is to be regarded as imposed upon the property 
itself, rather than upon the owner. Where the owner is taxed, 
either per caput, or in respect of the property he owns, the tax 
may be, and usually is, made enforceable by process against the 
person or against his property generally.

I think that the true construction of sec. 5 is that the tax 
thereby imposed is to be regarded as imposed upon the property 
taxed, rather than upon the person owning or acquiring such 
property.

As I have already pointed out, that was the construction 
given to the section in Rex v. Lovitt, supra. It is true that the 
definition of “property,” as given in sec. 2 (1) of the statute, 
and the provisions of sub-sec. 2 of sec. 5, would seem to indicate 
an intention on the part of the legislature to impose a tax upon 
property outside of the province, passing by will or intestacy 
to a person domiciled within the province, as well as to impose 
a tax upon property without the province passing by the will 
or intestacy of a person dying domiciled within the province. 
But, even as to such property outside of the province, the aim 
of the statute, so far as it is directly expressed, is to tax the property 
passing, as distinguished from the person to whom it passes.

In sec. 5 of the Act what is declared to be taxable is 
all property, whether situate in this province or elsewhere . . . whether 
the deceased person owning or entitled thereto had a fixed place of abode
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in or without this province at the time of his death, passing either by will 
or intestacy, etc.

Other sections of the Act, I think indicate that the intention 
was to tax the property rather than the person. Sec. 13 provides 
that the duties imposed . . shall be and remain a lien upon the pro
perty in respect of which they are payable until the same be paid.
In case of Re Botsford (1895), 33 N.B.R. 55, it was held that the 
duty imposed by this Act is payable out of the specific legacies 
passing, and not out of the estate as a whole. Sec. 15 provides 
that the executor or administrator shall collect the duty from 
the estate, legacy or property subject to such duty in his hands, 
and shall not deliver it over to any person until he had collected 
the duty thereon.

Sec. 20, it is true, enacts,
that if it appears to the Judge of Probate that any duty accruing under this 
chapter has not been paid according to law, he shall make an order directing 
the persons interested in the property, liable to the duty, to appear before 
the Court on a day certain, to be named therein, and show cause why said 
duty should not be paid.
But, although this section aims to provide a means of enforcing 
the duty directly against the person to whom the property passes, 
it is, I think, to be interpreted as designed to provide machinery 
for the collection of the tax imposed upon the property itself, 
and not as indicating an intention to impose a tax directly upon 
the person in respect of such property. Taxation must be im
posed by clear and unambiguous language.

For the reasons stated, I do not think the Crown can sus
tain its claim to tax this debenture stock upon either of the 
two grounds I have discussed. But a third ground is relied upon, 
namely, that as this stock, under the provisions of the will, passes 
to Mrs. Baker, as residuary legatee, and she is domiciled within 
New Brunswick, it is thus brought within the Act and becomes 
liable to duty. But it is, I think, very clear that the mere vesting 
of title to this property in Mrs. Baker Cannot change its situs. 
Even if, instead of being a chose in action, this stock had been 
personalty, having a corporal form and bodily substance, such, 
for example, as a library, to use the illustration employed by 
Barker, J., in the Botsford will case, and it were moved by the 
legatee from its present situs in Nova Scotia to some place within 
this province, that would not render it taxable as property passing 
under the will. For, as I have already pointed out, the tax is
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imposed upon “property passing by will or intestacy,” and not 
upon property transported into the province. The property’s 
liability to duty must be determined by the condition existing 
at the time of its passing, that is to say, at the death of the tes
tator. When the property passed to Mrs. Baker it was in Nova 
Scotia, and, therefore, beyond the jurisdiction of the New Bruns
wick legislature. Question 2 must, therefore, be answered in 
the negative.

Question 3 reads: “Is the plaintiff entitled to succession duty 
under the Succession Duty Act on the money deposited in the 
Royal Bank of Canada, in the city of Halifax, and hereinbefore 
mentioned in par. 5 ? ”

As to this question the decision in Rex v. Lovitt, (1912) A.C. 
212, is directly in point, and shews that the money debited 
constitutes property the situs of which is deemed by law to be 
at Halifax, hence this question must likewise be answered in the 
negative.

Question 4 is as follows: “Is the plaintiff entitled to succes
sion duty, under the Succession Duty Act, on the money deposited 
in the Royal Bank of Canada, at the city of Halifax, above 
mentioned in par. 6 ? ”

The distinction between this money referred to in this ques
tion and that alluded to in question 3 is that in the case covered 
by question 3 this money was deposited at interest under a deposit 
receipt; while in the cast* of question 4 it was deposited on current 
account evidenced by a pass book. This distinction does not 
affect the situs of the property, which being “a mere chose in 
action—money to be recovered from the debtor and nothing 
more,” to quote the language of Lord Field in The Commissioner 
of Stamps v. Hope, [1891] A.C. 476, must, under that decision, 
be deemed to be locally situate at Halifax, and so beyond the 
jurisdiction of our legislature to tax directly. Question 4 must, 
therefore, be answered in the negative.

At the argument it was agreed to add to the stated case, as 
originally printed, a statement that the aggregate value of the 
estate, including property everywhere, exceeds $200,000, but if 
the Nova Scotia property is exluded it will be under $200,000. 
This was done, as I understand it, with the view to obtain the 
judgment of this Court upon the question whether, in com-
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puling the aggregate value of the estate, under clause (a) and 
following clauses of sec. 5, all the property owned by deceased 
at his death is to be included in such aggregate value, or only 
so much thereof as is liable to duty.

I think it quite clear that, in such computation, all the property 
owned by the deceased is to be included. While the legislature 
can onV tax property situate within the province, it can fix the 
rate of any tax which it is empowered to impose* on any basis 
or at any figure it may see fit. In interpreting the clause in 
question, we are bound to have regard to the definition of “pro
perty” as given in sec. 2 (1) of the Act. As I read clause (a) 
of 5 and succeeding clauses, they appear to me to indicate a clear 
intention on the part of the legislature to make the aggregate 
value of all the estate owned by the deceased, at the time of 
his death, the basis on which the rate of taxation is to be com
puted and fixed.

There is one further observation which, perhaps, I should 
make. Reading sec. 5, and construing the word “property" 
according to the definition given in sec. 2 of the Act, it would 
seem that the legislature, while seeking to tax property un
doubtedly within its jurisdiction, sought also to impose taxa
tion upon property beyond its powers. It was not claimed in 
this case, nor do I think it could be successfully claimed, that, 
because the legislature was without power to impose some of the 
taxation which the Act claims to levy, that, therefore, the whole 
legislation is bad. What is ultra vires is easily separable from 
what is good; and I, therefore, think we ought to give effect 
to the provisions of the. statute so far as these fall within the 
powers of the legislature.

As both parties succeed in part and fail in part, there should, 
I think, be no costs to either side.

Grimmer, J., agreed with White, J. Judgment accordingly.

McCRIMMON v. B.C. ELECTRIC R. CO.
British Columbia Court of Appeal, Macdonald, C.J.A., Irving and 

Mc Phillips, JJ.A. August 10, 1915.
1. Waters (§ II C—84)—Natural watercourse—Drainage—Defei live

CULVERT—OllHTRUCTION OF FLOW—LIABILITY FOR FLOODING LAND' 
The construction of a culvert by a power company in a negligent 

manner, whereby it interferes with the flow of a natural watercnurse, 
giving rise to the flooding of the abutting lands, will render the company 
liable for damages occasioned thereby.

[L'Esperancc v. G.W.R. Co., 14 U.C.Q.B. 173, distinguished].
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2. Limitation ok action» ((II G—66)—Flooding of land»—Defective
culvert—Continuation of damage.

The negligent construction of a culvert obstructing the flow of a 
natural watercourse and causing the flooding of lands is a continuation 
of damage, and the limitations under sec. 267 of the Railway Act (B.C.) 
1911, ch. 44, will not begin to run until after one year after the doing 
or committing of such damage ceases

[McCillivray v. G.T.P.R. Co., 26 U.C.Q.B. 69, followed.]
3. Injunction (§ I F—59a)—Water rights- Defective drainage.

The provisions of sec. 166 of the Railway Act (B.C.) 1911, ch. 44, 
authorising the Minister of Railways to make orders in cases of de
fective drainage do not deprive the Courts of jurisdiction in a proper 
case to grant an injunction. (Dictum of Irving, ,I.A. )

Appeal from judgment of Macdonald, J.. 20 D.L.R. 834, in 
favour of plaintiff in action for damage to land caused by flooding. 

L. G. AicPhittips, K.C., for appellant.
W. J. Whilênde, K.C., for respondent.
Macdonald, C.J.A.:—I concur with Irving, J., in dismissing 

this appeal.
Irving, J.A.:—The defendants, who are identified with the 

Vancouver Power Co., defend this action under the powers given 
to the latter company. The power company was incorporated 
under the Water Clauses Consolidation Act. R.S. (1897) ch. 190, 
which provided for the incorporation of power companies by 
charter (Part IV.) instead of by private bill, and authorises the 
company (sec. 96) to construct and operate a tramway, and for 
that purpose expropriate lands (sec. 100). By sec. 94 the privileges 
and powers granted are subject to certain restrictions, in particular 
the company “shall not do any unnecessary damage.” By sec. 
124 a limitation clause is given. By sec. 125 the powers granted 
are subject to future legislation. By sec. 126 certain clauses of the 
B.C. Railway Act are made applicable to power companies incor- 
iwrated for the purpose of constructing and operating railways. 
None of these applied sections deal with watercourses.

The power company constructed its roadbed in 1908-9, 
through the plaintiff's farm, and liefore doing so bought the 
right-of-way from the plaintiff. In 1912 she brought this action 
against it for trespassing, claiming damages and an injunction. 
There is no allegation of negligence. The statement of claim 

.sets forth several matters, which were all, with one exception, 
disposed of by the trial Judge to the satisfaction of the parties, 
but as to one an appeal has been taken.

The complaint in par. 8 is that, in the course of construction 
of the roadlied, the power company

369

B. C.

C. A.

McVrimmon

B.C.
Electric

R.Oo.

Statement

Macdonald,
O.J.A.

Irrlng. J.A.

24—24 D.L.R.



370 Dominion Law Reports! 124 D.L.R

B. C. Constructed a culvert on the plaintiff’s land and constructed it in such
■ a negligent manner that the plaintiff’s lands were flooded by reason of such

negligence; the culvert being constructed too high, thereby causing an 
McOrimmon overflow, and serious damage to the plaintiff's said lands.

Bv^ In respect of this the trial Judge gave judgment for the plaintiff», 
Electric and the defendants now appeal.
_ The roadbed, in going through what was the plaintiff’s and is

imng, j.a. now the defendant’s land, passes from one gravel ridge to another.
Between these two ridges the ground is soft and wet. To carry 
the railway across this soft land it became necessary to build up 
an embankment of gravel, and this embankment contained a 
culvert, but, as the embankment grew in height and weight, it 
crushed the culvert out of shape, and a new one had to be sub
stituted and a new culvert put in some 58 ft. to the north, to 
which point the stream was diverted. It is in respect of the in
efficiency of this new culvert that this action is brought. The 
complaint is that it fails to carry the water which is on the east 
side of the embankment to the west side, where it would make its 
escape down a ditch which the power company built (p. 60), 
and then into a creek which runs off to the west: The result is 
some 20 or 30 acres on the east side of the railway remain wet and 
sodden. Witnesses speak of it as muck land (p. 78). The de
fendant’s contention fails when once it is settled that this is a 
natural watercourse. Purchase by the company o( the strip of 
land would not give it the right to close that, and therefore the 
argument that the plaintiff should have stipulated for its being 
kept open when she sold goes for nothing. The company in 
making the first culvert did what was their duty, but they did it 
badly, negligently, and the second culvert, which was put in 
some time after the first culvert was built, was also a negligent 
piece of work in that it was not as deep as it ought to be to carry 
off the waters. As to the contention that the second culvert 
would be valueless unless the ditch connecting it with the creek 
bed was lowered, it seems to me that when the company undertake 
to change the bed of the natural watercourse from one place to 
another they must make it complete. The defendant’s duty in 
substituting one watercourse for another was to make the sub
stituted course as good as the other, both in the matter of depth 
of the culvert itself and in the matter of providing a full and 
sufficient drain to carry off the water from the new culvert to the
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old creek bed. A municipal road runs on the east of and parallel 
to the railway, but that is carried on a bridge over the wet part.

The plaintiff’s husband says this piece was not flooded before 
the railway went there; that there used to be a creek there (45), 
and the first culvert was about where the old creek outlet was (80). 
The new culvert which is further to the north is not in the sold 
land, but in the northerly ridge of gravel, and as it is not suffi
ciently low to take care of the water (p. 80), the complaint seems 
to be that they have really closed a natural watercourse and not 
provided a new outlet. The case of LEsperancf v. G.W.R. Co., 
14 U.C.Q.B. 173, was a case of an artificial drain, not a natural 
watercourse. Otherwise it is a very like case to this. 1 do not 
think we can* draw an inference different from that found by the 
trial Judge that there was negligence in the construction of the 
two culverts. The first was placed on insufficient foundations, 
the second was not deep enough.

As to the Statute of Limitations, it is not very clear when this 
new culvert was substituted—in 1909 I think. The action was 
not commenced until October, 1911. The statute under which 
the company was incorporated, .897, ch. 190, sec. 124, allowed 12 
months. By ch. 44 of 1911, the B.C. Railway Act, sec. 207, the 
same period is given. In both sections provision is made if 
“there is a continuance of damage,” or if there is “a continuation 
of damage,” by which the action may be brought within one year 
next after the doing or committing of such damage ceases. Con
tinuance of damage means continuance of legal injury, and not 
merely continuance of the injurious effects of the legal injury: 
19 Hals. 178. The question arises, what was the cause of action? 
From the case of McGilliiray v. G.T.P. R. Co., 25 U.C.Q.B. 69, 
where the facts of the construction of a second culvert to cure the 
defects in the first are very like the present case, it would appear 
that the cause of action is not the construction of the embankment 
but the negligent construction, or the inefficient working, of the 
second culvert—as shewn by the injury done from time to time— 
in fine, a continuing cause of action arising from time to time as 
damage is done.

The provisions of sec. 166 of the B.C. Railw ay Act (ch. 44 of 
1911) authorise the Minister of Railways to make orders in case 
of defective drainage, but do not, in my opinion, as at present 
advised, deprive this Court of its jurisdiction in a proper case to
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grant an injunction, but as no authorities were cited on this point 
I shall not express a final opinion. The notice of appeal is silent 
as to this objection. 1 would dismiss the appeal.

McPhillips, J.A.:—The statement of claim in the action 
would appear to have alleged that the cause of action was the 
construction of a culvert in a negligent manner, thereby giving 
rise to the Hooding of the land. The evidence, however, would 
appear to disclose that the appellant interfered with a natural 
watercourse and constructed this culvert to carry off the water 
which previously flowed in the natural watercourse, as well as 
other water which might accumulate, and the trial would appear 
to have proceeded with this being the evidence. If there was 
negligence upon the part of the appellant in the construction of its 
undertaking as authorized by statute, there arises a cause of 
action in favour of anyone whose land is damnified in the con
struction of the works. Upon the question of fact the trial Judge 
has found negligence, and there was evidence upon which he could 
reasonably so find; therefore it is not a case for interference by 
the Court of Appeal. It is, though, with some considerable 
hesitation that I have arrived at the conclusion that the special 
period of limitation for the bringing of actions against the appellant 
is not effective. In arriving at the conclusion that the plea is 
ineffective I have relied upon the following authorities, dealing 
with when the cause of action arises and what constitutes “con
tinuance of damage”: Backhouse v. Bonomi, 34 L.J.Q.B. 181; 
Hole v. Chard Union, 03 L.J.Ch. 409 at p. 470; Harrington (Earl) 
v. Denby, 74 L.J.Ch. 219, 230; Hague v. Doncaster Rural District 
Council, 100 L.T. 121. It may be said that the cause of action 
continues so long as the culvert is maintained in its present, 
held to be, negligent condition, and means a new damage at each 
time that the overflow takes place consequent upon the negligence 
in interfering with the watercourse and improper and insufficient 
culvert provided, t'.e., the channel thereof not carried to a sufficient 
depth, which is understandable when the peculiar formation of 
the ground at the locus in quo is considered.

However, my hesitation does not carry me to the length of 
disagreeing with my brothers, who are satisfied that upon the 
facts of the present case it is one of “ continuance of damage.”
I therefore agree that the appeal should he dismissed.

Appeal dismissed.



24 D.L.B.] Dominion Law Reports. 373

DORCHESTER ELECTRIC CO. v. KING.
DORCHESTER ELECTRIC CO. v THOMSON 

DORCHESTER ELECTRIC CO. v. INDUSTRIAL SECURITIES CO.
(Quebec Nupertor Court, Lane, •/. June 8, 1915.

I Specific performance (SID—241)—Agreement for subscription or 
bonds—Right to remedy.

An underwriting agreement providing for subscription» to an issue 
of debenture*, whereby subscribers agree to give money by instalments 
or otherwise in exchange for debentures or bonds is tantamount to an 
agreement to borrow and loan money, and hence is not susceptible of 
specific performance.

i. Corporations and companies i $ V' A—168)—Bonus stock—Illegal 
issue—Effect on bond subscription.

Where a company a* a special inducement to subscribers for its de
bentures offers a bonus of common stock such inducement is an essen
tial and important consideration of the contract; and therefore if 
such issue of stock is null and illegal the underwriting agreement 
itself becomes void.

:t. Corporations and companies (|VB2—180)—Issue of stock before 
payment—Watered stock—Illegality.

Under the Quebec Companies Act, stock issued direct from the 
treasury of a company without being paid for in cash is watered stock 
and therefore illegally issued and void, even though it be claimed 
that such stock represents the increased value of the company's pro-

4. Corporations and companies ( | V B 2—180)—Issue of stock—Mode 
of payment—Statutory requirements.

Under the Quebec Companies Act no issue of stock not paid for in 
cash is legal unless a contract be filed with the Provincial Secretary 
at or before the issue thereof shewing that payment in a form other 
than cash had been sanctioned.

Actions on contract for subscription of bonds.
These were actions brought by the Dorchester Electric Co. 

against the three defendants who had subscribed to bonds of 
the company for amounts respectively of $25,000. $15,000 and 
iiiO.OOO, the clause in the agreement reading as follows :—

The undersigned hereby subscribe for and agree to purchase the amount 
set opposite their respective signatures of the Five Per Cent Gold Bonds 
due in 1951, of La Compagnie Electrique Dorchester as more fully de
scribed and subject to the conditions contained in and more fully specified 
in the Deed of Trust by said company in favour of the Royal Trust Co. as 
trustee for the bondholders, dated 16th May. 1911. and agree to pay for 
laid bonds at the rate of (85 for each $100 of bonds, payable at par in the 
City of Quebec. . . . The present subscription for said bonds is made
on the understanding that each subscriber hereto shall receive a bonus in 
common stock of said company equal to one hundred per cent of the par 
value of his subscription for said bonds, said bonus for common stock to 
he delivered to each subscriber at the same time and in the same proportion 
as each subscriber shall take delivery of said bonds. ... In witness 
whereof, etc.
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The plaintiff company was a Quebec corporation under 
Letters Patent of May, 1909.

Defendants pleaded, inter alia, that the underwriting agree
ment was of its very essence a contract of loan not susceptible 
of specific performance; breach of the terms thereof could only 
give rise to an action in damages. Moreover, the bonus stock 
was an essential consideration of the agreement. This stock, on 
investigation, turned out to be watered stock, issued without 
any cash consideration and without the authorization of the 
Provincial Secretary. (R.S.Q. 1909, art. 6063.)

L. A. Cannon, K.C., and Gregor Barclay, for plaintiff.
G. C. Papineau-Couture, fbr defendant, King.
J. DeWitt, for defendant, Thomson.
F. J. Laverty, K.C., for defendant, Industrial Securities.
Lane, J. :—Considering that the defendant admits signing 

the underwriting agreement of date February 21, 1912. . . .
Considering that the aforesaid agreement is tantamount to 

an agreement to lend money to the plaintiff at a certain rate of 
interest and to receive as security for the payment of said loans, 
bonds or debentures of the company plaintiff, and as an essen
tial and important consideration of said agreement and induce
ment for its so doing, the defendant was to receive an amount 
of common stock of the company plaintiff as a bonus equal to 
one hundred per cent, of the par value of his subscriptions for 
said bonds ;

Considering that plaintiff’s action is for specific performance 
of said underwriting agreement ;

Considering that even if the said agreement gave rise to an 
action for specific performance, plaintiff would not be entitled 
to succeed ;

Considering that the acquisition of bonus stock of the com
pany plaintiff was an important and essential part of the con
sideration of the said agreement and a serious inducement to 
defendant to enter into same, and if said issue of said alleged 
bonus stock is illegal and null and void, it would render said 
agreement between plaintiff and defendant null and void and of 
no effect ;

Considering that the said common stock which defendant
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was to receive as a bonus was not fully paid up, or paid up to 
any extent whatever, but was watered stock;

Considering that said stock was not paid up in cash and no 
contract was filed with the Provincial Secretary at or before the 
issue of said shares of stock, shewing that payment in some 
other manner than in cash had been agreed upon;

Considering that even if said stock represented an increased 
value of plaintiff’s property, which does not appear, it would 
not legalize the issue of the same;

Considering that for the foregoing reasons the said stock 
was illegally issued, without following the requirements of the 
lawr, and the said issue of the said alleged stock is null and 
void ;

Considering that the agreement in question implies that the 
bonus stock which the defendant was to receive thereunder was 
a genuine bonus of legally issued stock paid for in cash, and in 
any event, if otherwise paid for, that the contract respecting 
same would be filed with the Provincial Secretary, as aforesaid ; 
that defendant was entitled to rely on the above being the case, 
and was not presumed to know that said stock was mill and 
void, but the reverse ;

( 'onsidering that defendant has established the essential alle
gations of his defence, as aforesaid,

Considering that plaintiff’s action is unfounded and should 
be dismissed;

Doth maintain defendant’s defence, for the reasons afore

QUE.

8.C.

DOBCH ESTES
Electric Co. 

Kino.

Une. J.

said;
Doth declare the underwriting agreement of date February 

21, 1912, null and void and of no effect, in so far as the defend
ant is concerned and doth dismiss plaintiff’s action with costs.

Authorities of plaintiff : Rascony Woollen & Cotton Mfg. Co. 
v. Desmarais, 2 M.L.R. 381, Cyc. vol. 10, Vo. Corporation, pp. 
380, 449, 541.

Authorities cited by defendants: South African Territories 
v. Wallington, [1898] A.C. 309; Simonson on Debentures, 3rd 
ed., pp. 66, 70, 71; White, Company Law, pp. 74-75-375; Oore- 
gum Gold Mining Co. v. Roper, [1892] A.C. 125; Palmer, Part 
!.. pp. 50 & 63 ; Morris v. Union Bank, 31 Can. S.C.R. 594 ; North
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Western Electric Co. v. Walsh, 29 Can. 8.C.R. 33 ; Munson on 
Debentures, p. 112 ; Bahamas v. Griffin, 14 T.L.R. 139; Palmer 
Part II., p. 160; Masten, p. 165 ; Dunsmuir v. Colonist, 32 Can. 
S.C.R. 679, 688. Actions dismissed.

[N.B.—The plaintiff inscribed in Review from these judgments but 
desisted therefrom with costs before hearing.]

Annotation—Debentures and specific performance
Etymologically it is nothing more than Latin word "debentur.” The 

word was the first in the form of acknowledgment used by the Crown in 
old days, and given by it to creditors of the Crown, to soldiers and to the 
King’s servants for payment of their wages. ( Parliamentary Rolls. :t 
Henry V. 1415.)

The word is used in the same sense in the Pasten letters in 145fi 
“debentur made to the said Falstaff with him remaining.” The word was 
employed to describe an instrument under seal evidencing a debt.

The essence of a debenture was an admission of indebtedness, and thi> 
is still "its essential characteristic.

Edmonds v. Blaina Company I 1887). 36 C'h.D. 219, gives this definition 
“The term itself imports a debt—an acknowledgment of a debt—and speak 
ing of the numerous and various forms of instruments which have been 
called debentures, without anyone being able to say that.the term is in 
correctly used. I find that generally—if not always, the instrument im 
ports an obligation or covenant to pay. This obligation or covenant is in 
most cases at the present day. accompanied by some charge or security."

The authorities appear to agree in the view that any instrument other 
than a covering deed, which either creates or agrees to create a debt in 
favour of one person or corporation, or several persons or corporations, or 
acknowledges such debt, is a debenture.

“Debenture stock," says Lord Lindley, at p. 195, “is merely borrowed 
capital consolidated into one mass for the sake of convenience. Instead 
of each lender having a separate bond or mortgage, he has n certificate 
entitling him to a certain sum, being a portion of a large loan.”

The contract to take up debentures or debenture stock is usually made by 
application followed by allotment. When a subscriber for debentures makes 
default in paying up any instalments, he cannot be compelled specifically to 
perform a contract by paying up the instalments, for the Court will not 
grant specific performance in such a case. ( Palmer’s Company Precedents. 
8th ed., part 3, p. 151.) The company’s remedy is to sue for damages for 
breach of contract and such damage has been held to be the difference lie 
tween the rate of interest payable by the company to the allottee of the 
debentures, and the rate of interest which the company would have to pay 
in order to put the company in the same position as if the contract had 
been performed. Bahamas Sisal Plantation. Ltd. v. Griffin. 14 T.L.R. 139

If the sole reason why the company is unable to raise money, or ia 
compelled to raise money on onerous terms, is that it has fallen into dis
repute and bad financial odour, the company will not be entitled to recover



24 D.L.B.] Dominion Law Reports. 377

Annotation (continued)- Debentures and specific performance
damages from a defaulting subscriber to debentures or debenture stock, 
i Simonson, 3rd ed., p. 66.)

The leading case on this question is South African Territories Limited 
v. Walling ton (1 Q.B. 692, [1898] A.C. 309). In this case the applicant 
for debentures sent his cheque for £80, being a deposit of £5 per debenture 
on 16 debentures of the company, and required it to allot him that number 
of debentures, and agreed to pay the instalments due in accordance with 
the terms of the prospectus. The debentures were duly allotted. The de
fendant never paid any further instalments. The company sued for specific 
performance of the contract and the balance of price of the debentures. 
The Court of Appeal dismissed the action holding that no action for specific 
performance would lie, or to compel the lending of the money contracted 
for. The House of Lords confirmed this judgment, and Halsbury. L.C., 
stated:—

“The forms which have been contrived for the business of Joint Stock 
Companies, and which, when applied to their proper purpose, are con 
venient, are somewhat calculated to mislead when their mere language is 
recorded. The application for debentures on the face of the instrument, 
asks to pay something. Hut the real nature of the whole transaction is an 
agreement of the applicant to lend money at a certain interest, and the 
action in this case was. in truth, mainly, if not altogether, instituted to 
compel the intending lender to perform his contract to lend, which, doubt 
less, he had refused and neglected to do. With respect to the claim for 
specific performance, a long and varied course of decisions has prevented 
the application of any such remedy, and 1 do not think that any Court or 
any member of any Court has entertained a doubt but that the refusal of 
the learned Judge to grant a decree for specific performance was perfectly 
right.” ([1898) A.C. 312.)

See, to the same effect, West Waggon Company v. West ([1892] 1 Ch. 
2711; Parker & Clarke, Company Law, p. 119; Mulvey, p. 94; Masten, 
p. 165.

Art. 1065 of the Civil Code, Que., lays down a similar rule: “Every 
obligation renders the debtor liable in damages in case of a breach of it 
on his part. The creditor may, in cases which admit of it, demand also 
a specific performance of the obligation, and that he be authorized to exe 
cute it at the debtor's expense, or that the contract from which the ohliga 
tion arises be set aside; subject to the special provisions contained in this 
code, and without prejudice, in either case, to his claim for damages.”

It has always been properly held that a plaintiff cannot come into 
Court for the purpose of having the defendant constituted his creditor, 
and this is virtually what a demand to enforce specific performance of a 
contract of loan amounts to. The only remedy, under Quebec law. is an 
action in damages, because, in that event, the plaintiff is properly bring 
ing his claim as creditor of the defendant, who, by his breach of coven 
ant, has become liable in damages, if any result, and therefore has become 
the debtor of the plaintiff.

In England, following the Wallington decision of the House of Lords, 
the law was amended, specifically giving companies the right to enforce 
specific performance of subscriptions for debentures. At the present day

QUE.
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QUE. Annotation (continued) Debentures and specific performance.

Annotation an aeti°n °f the nature of the cane just reported would lie, but. as the law 
has not been changed in Canada, or in the Province of Quebec, such an 
action cannot he recognized.

It may be noted that the different Companies* Acts in this country 
provide for the specific performance of the contract whereby a subscribing 
shareholder agrees to take stock in the company.

Issue or Bonus Stock.
The provisions of the Quebec Companies Act are much more drastic 

than those of the Federal Act.
Art. 9016 H.S.Q. 1909, enacts as follows: "The capital stock of the com 

pany shall consist of that portion of the amount authorized by the charter, 
which shall have been bond fide subscribed for and allotted, and shall he 
paid in cash, unless payment therefor in some other manner has been 
agreed upon by a contract filed with the Provincial Secretary at or before 
the issue of such shares. . . .

No stock shall be issued to represent the increased value of any pro
perty. Any such issue shall be null and void.

The practice commonly known as watering of stock, is prohibited, and 
all stock so issued shall be null and void.

The capitalization of surplus earnings, and the issue of stock to re
present such capitalized surplus are also prohibited, and all stock so issued 
shall be null and void, and the directors consenting to such issue of stock 
shall be jointly and severally liable to the holders thereof for the reim 
bursement of the amount paid for such stock.

Every form and manner of fictitious capitalization of stock in a com 
pany. or the issuing of stock which is not represented by a legitimate and 
necessary expenditure in the interest of such company, and not repre 
sen ted, with the exception mentioned in paragraph 1 of this article, by an 
amount in cash paid into the treasury of the company, which has been ex 
pended for the promotion of the objects of the company, is prohibited, and 
all such stock shall be null and void.”

This legislation is in line with leading English decisions. It is univer 
sally conceded that shares cannot be issued at a discount. Under the Federal 
Act they may la* paid for either in cash or the equivalent of cash, but. 
under the Quebec Act. any payment in manner other than cash, requires 
to be evidenced by contract filed with the Provincial Secretary, at or prior 
to the issue of the shares.

In North Western Electric Co. v. Walsh, 29 Can. S.C.R., Redgew i. k. 
p. 4fi, lays down the general rule, basing himself on the Ooregiiw (Sold 
Mining Co. v. Roper, [18921 A.C. 125, as follows: “It is elementary law 
that no joint stock company can issue stock below par, unless authorized 
to do so by the legislature under whose authority it was created."

The principle laid down by sec. 6036 R.R.Q., has been approved hy the 
Supreme Court in Morris v. Union Rank, 31 Can. S.C.R. 594.

“It is impossible," said the Chief Justice, “in the teeth of the statute 
which requires that when shares are contracted to be paid for. not in 
money, but in money’s worth, there must be an agreement in writing, t ' 
otherwise dismiss this appeal.”
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Annotation (continued) Debentures and specific performance.
The issue of bonus stock by companies lias been condemned in many 

decisions : Eddystonc Marine Inn. Co., \ 1893) 3 Ch. 11. See also Itury v. 
Famatina Development Corp., [ 1910] A.C. 439.

"The public are s unet imes induced to take debentures of a company, 
by an offer on the part of the directors to give to the person advancing 
money on such securities, one or more fully paid up shares in the company, 
by way of bonus, for every debenture which he takes. The holders of 
shares so allotted as fully paid up, will, on the company being wound up, 
lie placed on the list of contributories for the full amount of their shares, 
for the company cannot so allot shares as fully paid up by way of bonus.” 
i Simonson on Debentures, 3rd ed., p. 90.)

Palmer, 7th ed., part 1, p. 808, states that formerly it was not un 
common to offer debentures for subscription on the footing that the com 
pany would give to tip* subscribers not only debentures for the amount 
advanced, but paid up shares of the company by way of bonus; but as this 
in effect amounts to issuing shares at a discount, it is ultra vins.

In Raihcay Time Tables Fublishing Co., 118951 1 Ch. 255, the holder 
of such shares was held liable on winding up. See also Alnuula v. Tirito 
Co. (1888), 38 Ch.D. 415. and Re Weymouth and t'hannel Islands Steam 
Racket Co., [1891] 1 Ch. 00; Re Veuve Monnier et Fils. Ltd., [1890] 2 
Ch. 525.

In Mosely v. Koffyfontein Mines, \ 1904] 2 Ch. 108, it was held that bonus 
certificates issued with debentures and made payable out of profits only, 
could not be made the consideration for the issue of paid up shares.

Apart from the liability of the shareholders who have accepted such 
bonus stock, aa paid up, when, as a matter of fact, no valid consideration 
has lieen given whatever, to be placed upon the list, of contributories in the 
event of winding up, the directors who are party to the allotment of tin- 
bonus shares may be liable to contribute to the assets of the company by 
way of compensation in respect of their breach of trust.

In Hirsehe v. Sims, [1894] A.C. 954. where the directors improperly 
issued shares at a discount, it was held that they were answerable to the 
company for the discount allowed, but that they were not liable lievond tin- 
discount, in the absence of proof of fraud or of further resulting damage.

In Re Wiarton Reel Sugar Co. (1900), 12 O.L.R. 149, a director, party 
to the allotment of bonus shares, was held liable to contribute by way of 
compensation for his breach of trust.

The usual course adopted by careful directors, or financial agents who 
obtain subscriptions for delH-ntures, consists in their obtaining for these, 
from the company, in return and in consideration for their promotion 
services, a certain amount of shares of the company, issued to them as 
fully paid up and non assessable, in accordance with the memorandum of 
agreement and the powers conferred upon the company by the charter. 
Then, in order to facilitate the placing of the bonds, holders of these pro
motion shares, legally issued, give and transfer to the subscribers to the 
bonds, a certain quantity of these shares, proportionate to the amount of 
the subscription. And in this case the holder of the debenture or deben
ture stock becomes, at the same time, a shareholder of the company without 
being in any way liable for calls. fi. ('. P.xpineav-Covtvbk
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JACKSON v. CANADIAN PACIFIC R. CO.
Albert" Supreme Court, Harvey, C.J., Scott. Stuart, and Beck, JJ.

June 25. 1916.
1. Damages (Sill 14—192)—Injury to railway engineer—Permanent 

incapacity—Pain and suffering.
An award of $27,000 to a railway engineer aged 32 and earning a 

yearly income of $2,122 for personal injuries incapacitating him for 
life, such award being based on the pain and suffering and the pecun 
iary loss for the duration of life, was held by a divided court to be a 
fair compensation under the circumstances.

[PhUlips v. L. d B.W. K. Co., 5 Q.H.D. 78. 6 ( .P.D. 280; Johneton \. 
Créât Western H. Co., [1904] 2 K.B. 250; Rowley v. /,. & N.W. If. Co 
L.R. 8 Ex. Ch. 221, applied.]

Appeal from judgment of McCarthy, J.
O. M. Big gar, K.C., for appellant.
Frank Ford, K.C., for respondent.
Harvey, C.J. :—The calculations and computations made by 

my brother Beck appear to me to furnish satisfying reasons 
why the verdict in this ease should not be disturbed. If I were 
sitting as a juror I would not be disposed to take exception to 
the result he reaches as to what would be a fair allowance for 
the pecuniary loss, but sitting as a Judge I feel quite unable to 
say that six reasonable men might not fairly be much more 
liberal.

It is a case where the damage is substantial and the amount 
to be awarded must, therefore, be substantial. I cannot say that 
six reasonable men might not quite properly say that with the 
plaintiff’s mental as well as his physical powers impaired, he 
ought to have sufficient money to bring him in a fair compensa
tion for the remuneration which he will, by reason of the acci
dent, be unable to earn, and that it should be of such an amount 
that he could invest it where it would be absolutely safe without 
the supervision which he is probably incapacitated from exer
cising which might be required in the case of mortgages. If he 
ought to be given the right to purchase an annuity, then he must 
purchase it from those who will sell, and he will have to pay the 
price they charge, which is based on the rate of interest which 
they, as reasonable business men in safeguarding their own 
interests, think proper.

In Johnston v. G.W. R. Co., [1904] 2 K.B. 250 at 257. 
Vaughan Williams, L.J., points out the ground on justifying the 
setting aside of a verdict. He states that the grounds would lx-
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circumstances satisfying the Court that the jury had taken into 
consideration topics which they ought not to have considered, or 
applied a wrong measure of damage, and it could come to that 
conclusion if it found
that the amount of the verdict, after deducting all special damage and all 
damages given for personal pain and suffering was a sum which equalled 
or exceeded the sum which would purchase a life annuity for a person of 
the plaintiff's age equal to the difference
Itctween his prospective earnings before and after the injury.

No exception was taken to the Judge’s charge to the jury 
at the trial or in the notice of appeal, and it appears to me that 
it presents the case to the jury in quite the proper light and pro
tects the defendant in every proper way. Its conciseness in 
certain respects appears to me one of its admirable qualities, as 
being less likely to confuse the jury than more elaboration might 
do. îf ! am right in this there is nothing but the amount of the 
verdict from which we can gather that the jury considered some
thing it should not, or adopted a wrong measure. It cannot be 
said that the jury might not have thought from the evidence and 
their general knowledge that the plaintiff’s prospects would have 
been for continued increasing earning power, which might have 
been quite sufficient to offset the ordinary accidents of life. If 
they did, and I feel difficulty in saying that they could not 
justly do so, and if they might have given a sum based on the 
cost of an annuity as Vaughan Williams, L.J., suggests, then a 
very much larger verdict could have been supported by the evi
dence, and that for pecuniary loss alone without regard to any 
other consideration. The pain and suffering and inconvenience 
both past and to come during the remainder of the plaintiff’s 
life, and which are not merely physical, cannot be considered 
trivial, and there is no measure by which they can be ascertained, 
but the common sense, of reasonable men. If it were a Superior 
Court Judge who lost a leg which would in no way interfere 
with his performance of his regular duties and whose pecuniary 
loss would, therefore, be insignificant, I think that we at least 
would consider a verdict of $10,000 or $15,000 to err if at all on 
the side of being too small. It would not be surprising if lay
men jurors might consider this pain and suffering of equal worth 
to that of Judges, and so long as we recognize the right of juries
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For the reasons stated, while considering the sum awarded 
by the jury very liberal, 1 cannot come to the conclusion that 
it is based on any wrong consideration or measure, or that it is

Harrey. O.J. such that a jury of reasonable men could not give, and I would, 
therefore, dismiss the appeal with costs.

Scott, J. :—The damages awarded to the plaintiff by the 
jury are, in my opinion, unreasonably large. I would, there
fore, allow the appeal with costs and remit the ease to the Court 
below for a new assessment of damages.

The injuries which the plaintiff sustained were undoubtedly 
of a serious nature and such as to render him incapable of re
suming his occupation of a locomotive engineer, but the evidence 
is not by any means conclusive that he will be incapable of 
earning an income in some other employment.

The plaintiff is entitled to compensation for his pain and 
bodily suffering and a fair compensation for his pecuniary loss. 
He is not entitled to a perfect compensation for the latter, not a 
sum sufficient to maintain him for life* The jury should not 
consider the value of existence “as if they were bargaining with 
an annuity office:” Rou'ley v. L. cf* N.W. R. Co., L.R. 8 Ex. Ch. 
at 230, 231.

The income of the plaintiff for the year preceding the acci
dent was $2,122. At that rate the income he lost between that 
time and the trial amounted to $1,685 and the expenses incurred 
by him by reason of the accident to $82. making a total of $1,767. 
The $27,000 which the jury awarded him, if invested by him in 
easily procurable first class securities at the usual rate of interest 
upon such securities, would yield him an annual income for the 
remainder of his life in excess of that which he was in receipt of 
up to the time of the accident and leave the principal intact at 
his death. A reasonable view of the effect of the verdict is that, 
irrespective of whether the plaintiff may recover from his in
juries and become capable of earning an income by other means, 
the defendant company is called upon to pay him a sufficient 
sum to enable him to live in idleness for the rest of his life ami 
to yield him at his death a sum exceeding $25,000 by way of
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compensation for the pain and bodily suffering resulting from 
his injuries. Such being the effect I cannot avoid the conclu
sion that the amount awarded him is greatly in excess of what he 
was entitled to recover.

In Phülips v. L. &' 8.W. R. Co., 5 Q.B.D. 78, 5 C.P.D. 280. 
referred to by my brother Beck in his judgment, the plaintiff 
was a physician in receipt of an income of £5,000 from his pro
fession. The injuries he sustained were such as to render his 
life a burthen, his condition was hopeless, the probabilities being 
that he would never recover. At the first trial the jury awarded 
him £7,000. A new trial was directed on the ground that that 
amount was insufficient. On the second trial he was awarded 
£16,000. The defendants moved against this verdict on the ground 
that the amount was excessive, but the Court of Appeal refused 
a new trial, holding that the amount was not excessive, Lord 
Bramwell expressing a doubt as to whether it was not less than 
the plaintiff was entitled to. He appears to have concluded that 
the jury awarded him £1,000 for bodily suffering and £15,000 for 
three years’ loss of income.

Taking as a basis of comparison the income of the plaintiff 
in that ease and that of the plaintiff in this case which is, in my 
view, a reasonable basis, a proportionate award in that case 
would have been about $65,000. I doubt very much whether 
Lord Bramwell would have considered that such an award would 
not be excessive.

Stuart, J., concurred with Harvey, C.J.
Beck, J. :—This is an appeal from the verdict of the jury at 

a trial of the action and from the judgment of McCarthy, J., the 
presiding Judge, asking for a dismissal of the action or a new 
trial.

No exception is taken to the Judge’s charge to the jury : and 
on the argument before us the question of the jury’s finding of 
negligence was not pressed, leaving as the only grounds of ap
peal. three: 1. That the evidence on behalf of the plaintiff of the 
expectation of life was improperly admitted. 2. That the evi
dence of the cost of purchasing annuities of different amounts 
was improperly admitted. 3. That the damages are excessive.

The accident occurred on March 14. 1914. The action was

ALTA.

8. C. 

Jackson

C.P.R.



384 Dominion Law Reports. 124 D.L.R

ALTA.

8. C.

Jackson

C.P.R

tried on February 1, 1915. The defendant was 32 year» of age 
on June 18, 1914. He was a locomotive engineer; had been since 
1906; previous to that he had for three years been a fireman. 
He was injured, while running his train, by being struck on the 
forehead by the lock of a mail bag suspended from a mail crane. 
The wound was a compound fracture extending into the hair 3 
or 4 inches. He wras promptly taken to a hospital and placed 
under the care of Dr. Oershaw, the defendant company’s divi
sional surgeon. The doctor’s evidence is to the following effect. 
He was lying in bed, his condition seemed quite serious, he was 
completely unconscious, his limbs were flaccid, if one took them 
up they would drop—dead weight; the brain was not controlling 
the limbs; there was a large injury where the skin was torn over 
the forehead—a compound fracture of the skull; the skin was 
broken. His pulse was very slow; his breathing was irregular; 
it was noisy, stertorous, his color very poor. He had all the 
symptoms of a man suffering from compression of the brain. 
The doctor proceeded to operate. He enlarged the injury to get 
a clear view of the injury, raised the depressed and fractured 
parts of bone and removed them. When the depressed parts of 
the bone were raised it was seen that a portion of the man’s 
cap had been forced down into the brain substance. This was 
raised ; the sharp edges of the bone were removed ; and it was 
seen that the brain itself was depressed—the delicate covering of 
the brain (the dura) was also depressed and tom in one place.

The plaintiff remained in an unconscious condition for a 
long time; it was about two months before he became at all 
natural.

The doctor described the plaintiff’s condition at the time of 
the trial. He has double vision ; there is a weakness in the left 
side; the strength of the left side is less than it should be. 
There was during the course of illness marked evidence of sen
sory disturbance; this has improved. His right arm is unsteady, 
particularly at times ; it had a regular muscular twitching. This 
is more marked sometimes. His present condition is not normal. 
The doctor had known the plaintiff for two years or more. He 
says the plaintiff was, before the accident, a very strong man. 
above the average, and very bright mentally. Since the acoi-
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dent his memory is not good; he remembers nothing of the acci
dent or the events immediately preceding the accident, his 
mental processes are slow and there is a certain amount of con
fusion. The plaintiff’s condition generally has improved, hut the 
improvement was more noticeable during the first six months. 
In the doctor’s opinion he will never be able to do work that 
will require quick thinking or automatic action ; he will not be 
able to resume his work as an engineer. The doctor is unable to 
say whether or not serious mental weakness may develop. At the 
present time he is unable to do any work ; he can walk around a 
little. With some training he could learn to make himself of 
some use. He has learned to write a little with his left hand.

Dr. Smythe, another medical practitioner called on the plain
tiff’s behalf, does not take as favourable a view of the plaintiff’s 
condition and thinks it likely that he will become worse.

A witness, Hector Lang, was called. He was an agent for the 
Manufacturers’ Life Ass. Co., which sells annuities and was 
formerly a teacher of mathematics and principal of the Normal 
School at Regina, but was not certificated in any way as an 
actuary nor did he profess to be one.

He produced a set of tables supplied to him by the assur
ance company purporting to give the “Tables of Mortality” of 
the “Institute of Actuaries” shewing the expectancy of life at 
different ages and the price charged by the company for annui
ties based upon these tables and investment at interest at the 
rate of 3l/2%. The witness also made his own calculations of 
the cost on this basis, assuming the correctness of the “Tables 
of Mortality.” This evidence was taken subject to objection.

In dealing with the question of law involved, one of the most 
important cases requiring consideration is Phillips v. L. & 8.W. 
R. Co., in which there were two trials, 5 Q.B.I). 78, 41 L.T. 121, 
28 W.R. 10; and after a new trial, 5 O.P.I). 280, 49 L.J.C.P. 233, 
42 L.T. 6, 44 J.P. 217. The charge to the jury by the trial 
Judges arc important as they were both approved as substan
tially correct. That of Field, J., on the first trial is to be found 
in 5 Q.B.I). at page 78 et seq., in the report of the case on appeal, 
the motion for a new trial being in the preceding volume. The
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1 find that to discuss at length these decisions hearing upon 
the questions of law involved in the appeal before us would 
require many pages and I, therefore, content myself for the
most, part with stating what in my opinion the authority* 
established.

Flint as to the admissibility of the evidence as to the expert 
aney of and the cost of purchasing annuities.

The cost of an annuity depends, of course, upon the probable 
duration of the life; and the probable duration of the life is com
monly taken from tables compiled by persons or institutions of 
more or loss standing based upon statistics drawn from various 
sources more or less reliable. It is impossible to prove to any 
tribunal the truth or correctness of any such tables; ami it 
seems to me that in no case has the attempt been made ; but the 
only use made of them was shewn that life insurance < mies

use of the particular tables in question as the basis upon 
which they did business in selling life annuities. In this view 
the correctness of the tallies is a matter of indifference; tin- im 
portant fact is that the assurance companies, the institutions 
which make a business of selling annuities, accept them as cor
rect. for business purposes and base their prices upon them. So 
that the evidence of Mr. Lang so far as it was founded upon 
the Mortuary Tables to which he referred amounted only to 
this: The Manufacturers’ Life Ass. Co., which I represent, 
sells life annuities. It takes the age of the “life” and accepts 
as his expectancy of life what a book entitled “Mortuary Tables 
of the Institute of Actuaries” says that expectancy is. It then 
calculates the price on the basis of being able to invest the 
amount or the residue and it is reduced by periodical payments, 
at 3i/o per cent, per annum. It is clear that the correctness of 
the tables is not in question. The use of such tallies to this 
extent, at least, is clearly admissible: Ifoicleg v. London <(• .V.W. 
If. Co., L.R. 8 Ex. 221 : Vicksburg, etc.- If. Co. v. Putman, IIS 
V.S. (11 Davis) 545; District of Columbia, 136 V.S. (20 Davis 
450. Furthermore it seems to me that quite apart from any such 
tables being before the Court, it is surely open to the Judge and

1
5
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jury to form by means of their own ordinary experience ami 
the general knowledge which they may Ik* atwumed to have, 
though it may in fact l>e necessary to refresh one'a m<-mory by 
reference to works dealing with matters of general knowledge, 
a sufficiently accurate estimate of the probable life of a healthy 
person of a designated age. and may by applying their experi- 
enec and general knowledge in conjunction with evidence respect
ing the age. health and social condition, habits ami pursuits of 
the plaintiff make a sufficiently accurate estimate of his pro
bable1 life. The matter is dealt with as a matter of general 
knowledge. c.g.t in the Kncye. Brit.. 11th ed.. title “Insurance." 
pp. (»65 ft srq. See Shearman & Red field on Negligence. (1th eel.. 
77fi. n. 359; White’s Personal Injuries on Railroads, veil 1. 192. 
and cases there cited.

In the Kotrlej, case, supra, it was held that cvielcnec elireeled 
to the cost of an annuity, involving as it did. the- acceptance b\ 
the jury of some period as the probable duration of life as the 
basis of the cost, was relevant and admissible

Then comes the (piestiem of whether the damage-s are exces
sive. ami this calls for a consideration of the elements of dam
age which are open for the consideration of the jury.

First, it is important to remember, especially in considering, 
if one wishes to do so. the amounts of verdict, that under what 
is called Lord (’ampbcH’s Act (<’.<>.. 1898, eh. 48. an ordinance 
respecting compensation to the families of persons killed by 
accident) and the damages awanled must be limited to the 
pecuniary loss sustained by the bénéficia ries under the Act : Wake 
v Midland It. Co., 18 Q.R. 93. 21 L.J.Q.B. 233; Itoulcu v. Lon
don <t V.IV. It. Co., supra.

2. In the cases of personal injuries occasioned by negligence, 
exemplary, vindietix’e* retributory, or punitive damages cannot 
be recovered unless then1 was such entire want of care as to raise 
a presumption that the defendant was conscious of the probable 
consequences of his carelessness and was indifferent, or worse, to 
the «langer of the injury to other persona: Shearman & Redfield. 
para. 748: White, para. 173 et scq.: Mayne on Damages. 7th ed., 
pp. 4(>. 47. 48, 448; Emblen v. Me)fers, fi II. & N. 54. 30 L.J. Ex. 
71 : I'hillips v. London if N.W. It. Co., supra. Ami where such
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damages of this kind cannot be recovered, neither the wealth of 
the defendant nor the poverty of the plaintiff is to be taken into 
account in assessing the damages: Shearman & Rcdfield, 762; 
White, 180. There is no suggestion that the present case is one 
for damages of this sort.

3. Subject to what is said above the plaintiff is entitled by 
way of damages to the following.

(1) The expenses reasonably incurred, not necessarily paid 
in consequence of his injuries. (2) The value of his time in 
whole or in part, as the case may be, up to the time of trial, lost 
by reason of his injuries. This is usually a mere mathematical 
calculation of the plaintiff’s wages, salary, or ascertained past 
income for a certain period, but as Brett, L.J., points out in 
Phillips v. London <f- L.W. R. Co., 5 f.P.l). 280 at 291, circum
stances may have existed which would have prevented the plain
tiff earning the same salary, wages or income during the time he 
was disabled.

If (lie nays) the plaintiff had resided in Lancashire and had earned his 
livelihood hv working at the mills there, and if all the mills in Lancs 
shire hail lieen cIosimI from the time of the accident the jury would have 
to weigh that fact and consider whether he could have continued to earn 
his ordinary wages.
(3) A fair compensation for reduction of his probable future 
earnings. (4) A reasonable sum by way of some compensation 
for his bodily and mental suffering caused by the injury and 
the continuous inconvenience arising from the injury : See 
Shearman & Redfield, paras. 758 et seq.; White, para. 183; 
Mayne, pp. 488 et seq., and cases there cited.

No difficulty can arise under the first two heads. There has 
been much discussion with reference to the last two. To take 
up the third item : “A fair compensation for the reduction of his 
probable future earnings.”

As 1 have already pointed out, it is proper to take into 
account the probable duration of the plaintiff’s life and the 
cost of an annuity having regards to his probable earnings, 
but in doing so it is to be remembered with regard to the pro
bable duration of life that tables are, at least those in question 
here were, for the expectancy of an ordinarily healthy man The 
particular man’s health, his habits and his occupation must.
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therefore, be considered. Then with regard to his earnings, it is 
to lie remembered that in most cases his earning power is seldom 
as great in the later years of his life, even if he continues to 
work and that for one reason or another he may voluntarily 
retire from his occupation or be compelled to do so from sickness, 
temporary or permanent, or inability to obtain employment 
owing to change in methods by reason of which he may no 
longer be considered an expert in his occupation. If the plain
tiff were in business, there is the possibility of insolvency or great 
reduction of profits on account, for instance, of “hard times.’’ 
The value of an annuity for the whole of the plaintiff’s life must 
not be given. All such contingencies, “the changes and chances 
of this mortal life,” as can be properly suggested with respect 
to the particular plaintiff must be taken into account both in re
gard to his expectancy of life and with regard to his earning 
capacity, and a jury should be cautioned to this effect. I should 
myself feel bound to caution them strongly with suggestions for 
the purpose of bringing clearly to their minds the contingencies 
not unlikely to arise in the particular case, and I confess to some 
fear that although I think that the learned trial Judge’s charge 
in this particular case was literally correct, yet it was in this 
respect so succinct as to have failed to arouse the minds of the 
jury to a full consideration of all the circumstances to be taken 
into account in reducing, they were bound to reduce them 
greatly, the figures which were presented to them in reference 
to the cost of an annuity.

This. I think, is to the effect of the decisions with reference 
to the question of the pecuniary loss suffered by the plaintiff 
I make some extracts from the case of Phillips v. L. cf- S.W.R. 
Co., in appeal.

James, L.J., says in the course of the judgment of the Court:
iCounsel for the plaintiff) principally go upon the groum! that there 

i« in the summing up an uncertainty which would have the effect of a mis
direction, and that the attention of the jury was not sufficiently drawn 
to the distinction between damages for personal injuries apart from permit 
nrii Ions and damages for pecuniary loss actually resulting from the in-

Counsel for the plaintiff in argument had said:—
It no doubt is the rule that a jury must not attempt to give a man a 

full compensation for bodily injury ; if they were to do so there would he
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no limit to the amount of damages, for no sum would la* an equivalent for 
the loss of a man's eyes; hut full compensation is to be made for pecuni 
ary loss.

James, L.J., interjected :—
The proper direction to the jury as it seems to me would have been to 

tell them to calculate the value of the income as a life annuity and then 
(to) make an allowance for it being subject to the contingencies of the 
plaintiff failing in his practice, and so forth.

Counsel later said:—
What, however, the plaintiff mainly relies on is that the jury ought tv 

have been distinctly told that, although as regards bodily injury apart 
from pecuniary loss, they can go no further than to give what they think 
reasonable, without attempting to make full compensation, yet as to 
pecuniary loss, whatever difficulty there may lie in ascertaining it, when 
it is ascertained the jury must give the full amount of it. without regard 
to the question whether it is of so large an amount as to make it e\ 
tremelv inconvenient to the defendant to pay it. The Judge has mixed the 
two things together in such a way as to lead the jury to treat the whole 
matter according to the rule applicable only to bodily injury and to 
consider that they were not to give full compensation for the pecuniary

In the considered judgment of the Court. James, L.J., goes 
on to say:—

Now, on (this) the first, point, taking the whole of the summing up 
together it seems to me that the ease was put to the jury in the way in 
whieh the plaintiff's counsel contends that it ought to lie put.

Mr. Justice Field says :—
An accident might have taken the plaintiff off within a year. He might 

have lived on the other hand for the next twenty years, and yet many 
things might have happened to prevent his continuing his practice If it 
had been a question of trade or business, bankruptcy might have super
vened, that does not come into account here, and I only give it by way of 
illustration of what must pass through your minds for the purpose of 
seeing what sum is to he given. It is given, recollect, once for all. and 
only once; you must not forget that; and it must bp given in the fairest 
estimate you can make of what the probable continuance of the plaintiffs 
professional income would have lieen. That conies to this, you are to con
sider what his income would probably have been. Imw long that income 
would probably have lasted, and you are to take into consideration all the 
other contingencies to whieh n practice is liable. I do not know how 
otherwise the ease would lie put. ( Again lie says : ) The damages to which 
a man is entitled are the consequences of the wrongful act by which 
he suffers. The consequences of the wrongful act here are undoubtedly that 
Dr. Phillips has lieen and is prevented from earning such a sum of money 
as you think he would bave I wen likely to earn if this accident had not 
happened.
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The case would not have been put more favourably for the ALTA, 

plaintiff than it was thus put up by Field, J. s.C.
In the same ease iu 5 C.P.D. 280, Brett, L.J., said :— Jackson

With regard to subsequent time, if no accident had happened, never- r.
thelese many circumstances might have happened to prevent the plaintiff O.lMt.
from earning his previous income; lie may he disabled by illness, he is sub 
ject to the ordinary accident and vicissitudes of life; and if all these cir
cumstances, of which no evidence can lie given, are looked at, it will be 
impossible to exactly estimate them ; yet. if the jury wholly pass them 
over they will go wrong, because these accidents ami vicissitudes ought 
to be taken into account. It is true that the chances of life cannot lie 
accurately calculated, but the Judge must tell the jury to consider that 
in order that they may give a fair and reasonable compensation. It has 
been objected that the direction was wrong, because Lord Coleridge told 
the jury that the proved income was to be taken as the basis of compcn 
sation. If he had told them that this was the only basis, the direction 
would have been wrong; but Lord Coleridge merely said that the income 
was fl basis, not the basis, of compensation. It is one circumstance, and 
to my mind the chief circumstance, to be taken into account in estimating 
the pecuniary loss.
It was shown that the plaintiff at the time of the accident was 
canting on the-average $178.57 per month, or $2,142.84 a year. 
Among the figures given by the witness Lang is $19,541.20 as 
the sum required to buy an annuity of $1,000 for 33 years on 
the basis of 31/0%.

According to the Tables of Mortality produced, the expect 
aney of life of a healthy person of the plaintiff’s age is 33.21 
years. It is impossible, of course, to tell how the jury looked at 
the question. For myself I should think that considering the 
character of the plaintiff’s occupation and assuming that he 
lived for 33 years or more, making him about fifi years, he 
would have to abandon that occupation some years before reach
ing that age, and take up something which would bring him 
in much less than he was earning at the time of the accident ; 
that the risk of his being incapacitated by disease or that of his 
meeting with a pure accident were more than the ordinary risk. 
Occasional sickness or periods of idleness from indisposition, 
choice or strikes should also be contemplated. Then, it seems to 
me that the cost of an annuity is not necessarily the basis upon 
which an estimate of the plaintiff’s pecuniary loss should be 
based. It seems to me that the conditions existing in this 
country and likely to continue for many years are so different
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from the average conditions on whioh the assurance companies 
take thv rate of 31/2% as the basis of their calculations that that 
rate is too small, so small that I fancy these companies sell few 
if any annuities in this part of Canada and that the plaintiff 
would not be well advised so to invest the damages that he re 
covers in this action, but would be well advised to invest a large 
part of it in mortgages, on which he could no doubt obtain in 
terest, at not less than 8%. If in future years rates of interest 
which have obtained for years past become less, a concurrent re
duction of the cost of living or a depreciation of the value of 
money would, it seems to me, result.

As to the fourth item: “A reasonable sum by way of 
compensation for his bodily and mental suffering caused by the 
accident and the continuous inconvenience arising out of the 
Injury.” It is impossible to lay down any fixed rule to guide 
juries in assessing damages under this head, and no Court has 
attempted to do so. At best they have indicated certain obser
vations which ought to be made to juries both with respect to 
damages for pecuniary loss and especially in respect to attempted 
compensation for pain and suffering. What was said by Parke 
B., in Ainsworth v. C.E. R. Co., 11 Jur. 758, though that was ,i 
case under Lord Campbell’s Act, in which nothing could pro
perly be given for “consolation,” seems especially applicable to 
the case where damages for pain and suffering arc in question.

No sum of money could compensate a child for the loss of its parent, 
and it would be most unjust if whenever an accident occurs juries were 
to visit the unfortunate cause of it with the utmost amount which they 
think an equivalent for the mischief done.

In Phillips v. London S.W. R. Co., 5 Q.B.D. 79, Field- J.. 
said “perfect compensation is hardly possible and would he un
just;” of this and like remarks of Field, J., James, L.J.. in the 
same ease, 4 Q.B.D. 84, said :—

I think that what Field. J., means to say was. so far as the injury 
results in pecuniary loss you must give the plaintiff full compensation for 
that loss hut so far* ns he is entitled to damages for the suffering of living 
made a helpless cripple, you cannot proceed on the principle of making full 
compensation.

In the same case Cockburn, C.J. (4 Q.B.D. 407), said:—
But there are personal injuries for which no amount of pecuniary <lnm 

age would afford adequate compensation, while, on the other hand, thv
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attempt to award full compeneation on damage* might hv attended with 
ruinou* conaequenee* to the defendant*, who cannot always, even by the 
utmost care, protect themselves against carelessness of persona in their 
employ.

In Spawlding v. Pennsylvania Co., 12 L.R.A. 698 (a decision 
of the Supreme Court of Pennsylvania on Appeal), it is said:— 

The true rule is that in addition to the loss of time and expenses 
actually incurred hv the plaintiff by reason of the injury (meaning us I 
think in addition to the pecuniary loss) the jury may consider also the 
nature of the injury (and) the pain and inconvenience reaulting from it; 
and make each allowance therefor aa in view of nil the attending circum 
stance* may seem to be just and reaaonable.

(1) The plaintiff claims in his statement of claim loss of 
wages from March 14. 1914, to September 1. 1914—6 months at 
$200 a month. The evidence shews that his average earnings 
for three years previous to the accident were $178.54 a month. 
He would seem to be entitled to this amount per month from 
March 14, 1914, to February 1, 1915, the date of the trial, say 
$1,875. (2) Expenses, $86.25. (3) Pecuniary loss; $15,000 in
vested at 8% would give the plaintiff $100 a month. $12,000 
would give $80 a month, leaving the principal intact. It seems 
to me that even the latter sum ought to be considered ample 
under this head. These three items amount to $13,961.25. leaving 
approximately ifnder heading. (4) Fair compensation for past 
and future pain and suffering and inconvenience, $13,000.

In this view the question is, is this latter sum so large in view 
of the circumstances proved as to lead this Court to the conclu
sion that the jury applied n wrong measure of damages, but in 
this is involved the correctness of the estimate of $12,000. In 
the absence of any different criterion the answer is difficult and 
will probably be answered differently by different persons. For 
my own part I am convinced that it is more than I should my
self have allowed. I have already stated my fear that owing to 
the conciseness of the Judge’s charge, the jury may not have 
taken into account all the contingencies which they ought to 
have considered in estimating the pecuniary loss. I think, too, 
that it is altogether probable that they looked at that item of 
damage exclusively from the point of view of the costs of an 
annuity. Î fear, too. that they were influenced by the wealth 
of the defendants. In this way I am led to the conclusion that
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in their estimate they did not allow so large a sum as $13,000 
under this head, but allowed an excessive sum for pecuniary 
loss.

It seems to me that an income of approximately $80 a month 
for life, with the principal sum of $12,000 or thereabouts to re
present his probable accumulations at his death is, as I have 
said, ample for pecuniary loss to a man in the plaintiff’s cir
cumstances and that more would be unreasonably large. In the 
considerable number of cases which I have perused it seems to 
me remarkable what little consideration is given, in considering 
the amount of verdicts, to an allowance for pain and suffering. 
They seem to carry with them the idea that pain and suffering 
have no measure in money and that not much more can be 
allowed than such a sum as will provide the necessary expense 
for the alleviation of suffering by means, for instance, of medical 
attendance, medicine, surgical appliances, nursing assistance and 
care, so that a sum of $10,000, for instance, might well he 
awarded exclusively under this head to an injured person of like 
condition of life as the plaintiff who had become so crippled as 
to require a constant attendant. The plaintiff seems, notwith
standing the seriousness of his accident, to have suffered no 
great pain and to have no need of any further attention. I 
judge that he will be able to go about amongst his friends and 
enjoy such amusements as he was accustomed to, and even to do 
light work of some kind, at least by way of distraction and 
probably so as to add to his income. It must not be overlooked 
that whatsoever sum is awarded to the plaintiff for pain and 
suffering, etc., will be at his disposal for investment in addition 
to the amount awarded for pecuniary loss, thus very consider
ably increasing his permanent income as well as his capital. 
Under these circumstances I should think there would he a 
considerable reduction on the verdict. In my opinion, there is 
sufficient ground on which to base the inference* so as to bring the 
case within Johnston v. G.W. ti. Co., [1904] 2 K.R. 250. that 
the jury in estimating the damages took into consideration 
matters which they ought not to have considered or failed to 
take into consideration matters which they ought to have con
sidered.
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We have no power to make the reduction and the question ALTA, 
can only be settled by another assessment. S.C.

With a good deal of hesitation, 1 come to the conclusion that jaTkbo-
the appeal should be allowed and that the ease be directed to be v. 
set down for a new assessment of damages. 1 would give the 
defendants the costs of the appeal. Beek'J'

Appeal dismissed, Court divided.

BALFOUR v BELL TELEPHONE CO. OF CANADA. ONT.
Ontario Nupreme Court, Riddell, Latchford, Kelly and Lennox, JJ. _

June 1, 1915. ”•Ll

1. Master and servant ( ft III A 2—290) —Liability of master for acts
OF SERVANT RECKLESS DRIVING—HIRED TEAM.

A driver furnUbed by a livery man with the hiring of a team who 
assista in the work of the hirer and operates, except as to driving, 
under the latter’s directions, will, in the event of an accident resulting 
from reckless driving, render the liveryman, not the hirer, liable for 
damages resulting therefrom.

[Consolidated Plate Class Co. v. Caston. 29 Can. 8.C.R. 624. fol
lowed.]

Appeal from the judgment of the Senior ,1 udge of the ( 'ounty statement 
of Wentworth.

H. A. Burbidge, for appellants.
C. W. Bell, for plaintiff, respondent.
Latchford, J.î—The defendants appeal on the ground that, utrhf«d.j. 

as between the plaintiff and the defendants, the judgment of His 
Honour Judge Snider is not warranted by the evidence.

The third party was not represented in the appeal.
The finding that the horse which caused the accident to the 

plaintiff was driven recklessly is not disputed. But the appel
lants contend that there is no evidence to warrant the conclusion 
that the driver was so under their control as to make them re
sponsible in law for his negligence.

The finding on the point is as follows: “The man Spera, who 
was driving at the time of the accident, was sent with the horse, 
and employed with the horse and rig to work for the telephone 
company. The man was hired by Temple, and Temple, the 
liveryman, owned the rig, and he sent Spera with the rig each 
morning to be under the supervision and command of the Bell 
Telephone Company’s foreman. While there, it was his duty to 
do just what the foreman might tell him to do as to driving the 
horse, to go where he told him to drive, to load on what he hap-
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pened to be wanting to put in, and to stop when he said to stop. 
and it would have been his duty to stop driving furiously if the 
foreman had seen fit to tell him to do so when he sat beside him, 
before this injury occurred. It is also clear from the evidence 
that his duty was not limited to driving the horse. When the 
horse was standing idle, while work was being done along the 
street in stringing wires or carrying wires into a house, it was 
the duty of this man Spera to make himself useful at the com 
pany’s work in such way as the foreman might direct him to do. 
He helped to string the wires, to hold the ladders, helped to load 
and helped to unload, just as the foreman might order him to do, 
all through the day, and when the horse was standing at any 
point on the street, and it was necessary to move him up to 
another point, if this man Spera happened to be engaged on 
other work under the foreman, other members of the gang, the 
telephone company’s servants, moved the horse up as it might he 
required ; so that it seems, as far as could be so, after he arrived 
at seven o’clock in the morning at the spot where they were to 
go to work, he became to a large extent the general servant of 
the company, under the direction and control absolutely of the 
telephone company’s foreman, as much so as any man they had 
employed ; and it was while so working, and with the foreman 
sitting beside him, to whose command he was bound to conform, 
as is admitted by all, that he did this reckless driving, taking the 
gang and their ladders and so on back to the telephone com
pany’s yard. He undoubtedly would have been bound to stop 
anywhere the foreman had told him to do, because it is said by 
all that he was under the orders and control of the foreman from 
the time he reached their work in the morning until he left 
them again. . . . The driver was not master of his own
movements at all. He was not left to act upon his own judg
ment. During the working hours he had not control over the 
movements of the horse and waggon, nor even over his own move
ments; and certainly Temple, the liveryman, was not in control 
of him. The foreman of the defendant company not only exer
cised the power of control over the driver and horse, but he had 
the right to exercise this power of control ; the driver was to be 
in his hands, to the knowledge of both the defendant company 
and of Temple, for that very purpose ; and, at the time when
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the injury was done to the plaintiff’s automobile, the defendant 
company’s foreman sat beside the driver on the seat, and said 
nothing to stop the recklessness that I am quite certain was 
taking place. It was well understood by both the defendant 
company and the third party that the defendant company’s 
foreman should have entire control of Spera while working for 
him; from the time he arrived on the job each morning and 
began the day’s work under this foreman, Spera became, I think, 
a servant of the defendant company. ' ’

There is evidence that, under the arrangement made.between 
Temple and the defendants, by which he furnished them with 
the horse, waggon, and driver at $3 per day, Spera, like other 
drivers so furnished, was to obey the orders of the defendants' 
foreman, and make himself, as well as his horse and waggon, 
useful to the defendants.
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Temple’s evidence on the crucial point of the control exer
cised by the defendants over Spera’s management of the horse 
he was driving at the time of the accident, is clear and uncon
tradicted. He was asked (p. 84) ;—

“Q. His ( Spera’s) wages were not to be paid by the tele
phone company—you paid his wages? A. I paid his wages.

“Q. The telephone company had nothing to say as to how he 
should manage his horses, or feed them or drive them or harness 
them, or anything of that kind? A. No, I don't know as they 
had.

“Q. He was a competent driver and knew all about the care 
of horses? A. 7 never had considered my horses subject to their 
control.

“Q. When you say ‘subject to their control,’ the only control 
was to tell him where he was to drive to? A. Yes, and what he 
was to do.

“Q. When ho was not driving? A. When he was not driving, 
he was working for them.

“Q. Tell him where he was to go?
“IIis Honour : Q. Where he was to take them? A. Yes.
“Q. And what he was to do for them when he was not driv

ing? A. Yes.
“Q. But as to the conduct or management of the horse, the
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actual driving of the horse, the telephone company had nothing 
to do with! A. No, they had nothing to do with the actual 
driving of the horses.”

I may add that the defendants had no control over the hiring 
of Spera, and could not dismiss him.

Spera was to stop the horse when and where he was told to 
stop it by the defendants’ foremen, and one of such foremen was 
seated beside him at the time of the accident. From these facts 
the learned Judge infers — against the positive evidence of 
Tern pier—that the defendants could have controlled the driving 
of the horse, and, not having controlled it, that they are there
fore liable for Spera’s negligence.

In Jones v. Scullard, [ 1898] 2 Q.B. 565, in which the leading 
decisions on the point involved here are reviewed by Lord Rus 
sell, C.J., it is stated (p. 574) that “the principle . . . to be 
extracted from the cases is that, if the hirer simply applies to 
the livery-stable keeper to drive him between certain points or 
for a certain period of time, and the latter supplies all neces 
sary for that purpose, the hirer is in no sense responsible for any 
negligence on the part of the driver.”

In one of the cases cited by Lord Russell, Donovan v. Laing 
Wharton and Down Construction Syndicate Limited, [18931 1 
Q.B. 629, Bowen, L.J., said (p. 634) : “If a man lets out a car
riage on hire to another, he in no sense places the coachman 
under the control of the hirer, except that the latter may indi
cate the destination to which he wishes to be driven.”

In Consolidated Plate Glass Co. of Canada v. Caston, 29 Can. 
S.C.R. 624, Sir Henry Strong, C.J., said, in delivering the judg
ment of the Court (p. 627) : “A fair and reasonable test to apply 
is this: Could the hirer have himself taken absolute control of 
the vehicle, horse and harness, taking it altogether out of the 
possession of the driver!”

In a recent case in the Supreme Court of the United States 
—Standard OH Co. v. Anderson, 212 U.S. 215, Moody, J., in 
delivering the judgment of the Court says (p. 222), referring to 
cases where horses and a driver are furnished by a liveryman: 
“In such cases the hirer, though he suggests the course of the 
journey and in a certain sense directs it, still does not become the
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master of the driver and responsible for his negligence, unless 
he specifically directs or brings about the negligent act.”

A case very like the present case is Driscoll v. Towle, 181 
Mass. 416, in which the defendant furnished a horse, waggon, 
and driver to the Boston Electric Light Company, and was held 
liable for the driver’s negligence while the driver was carrying 
out orders received from the company.

Had Spera caused the accident while making himself useful 
to the defendant in stringing wires, holding ladders, or loading 
or unloading the waggon—while he was their servant and sub
ject to their control—the defendants would, I think, be liable for 
his negligence. But, in driving the horse as he was driving it at 
the time of the accident, he was the servant, not of the defend
ants, but of Temple.

I therefore think the appeal should be allowed with costs, 
and the action dismissed with costs, exclusive of the costs of 
bringing in the third party.

Riddell, J. :—I agree.
Kelly, J.:—The conditions under which Temple’s horse, 

waggon, and driver were engaged and used by the defendants 
were such as to bring this case within the authority of Consoli
dated Plate Class Co. of Canada v. Caston, 29 Can. S.C.R. 624, 
where the principle on which that Court decided that liability 
is to be determined was laid down.

The evidence is sufficiently clear that, beyond the right to 
tell the driver what to do and where to drive during the working 
hours, the defendants had no right to direct how he should 
manage the horse or drive it, and had no such power or control 
over the driver as gave them the right to discharge him. Temple 
himself says that he never considered his horses subject to the 
defendants’ control.

I am of opinion that the appeal should be allow'ed, and the 
action dismissed, with costs, except such as have been occasioned 
by bringing in the third party.

Lennox, J.. concurred. Appeal allowed.
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B. C. ATKINSON v. PACIFIC STEVEDORING AND CONTRACTING CO.

C. A. British Columbia Court of Appeal, Macdonald, C.J.A ., Irving, Galliher, 
and McPhillips, J J.A. August 10, 1915.

1. Master and servant (§ V—340)—Workmen’s compensation—Awards
—Third parties—Indemnity—douerar
An award for a lump sum under the Workmen’s Compensation Act 

(B.C.) cannot be made under sec. 10. without the acquiescence of nil 
parties in the character of compensation and no award for indemnit\ 
against a third party in respect of the liability may therefore be mad) 
without the latter’s consent.

2. Master and servant (6 V—340)—Workmen’s compensation—Power
to award—Voluntary admission of parties.

Unless the employment is within the purview of the Workmen's 
Compensation Act (B.C.), and properly established, the Court has 
no jurisdiction under the Act to award compensation merely upon 
the voluntary admission of the parties to such award in an action for 
negligence.

3. Master and servant (§V—340)—Workmen’s compensation -In
demnity FOR—HOW ESTABLISHED.

In order to succeed upon a claim for indemnity against an award 
under the Workmen's Compensation Act, it must be established that 
the damages are paid by reason of and for the liabilities enumerated 
in the Act.

Statement Appeal from judgment of Gregory, J., for indemnity under 
an award for workmen’s compensation.

Cassidy, K.C., for appellant.
E. C. Mayers, for respondent.

Macdonald,
C.J.A. Macdonald, C.J.A.:—The defendant, respondent, was under 

contract with the third party, appellant, to lighter the appel
lant’s ship, and the plaintiff, who is not a party to this appeal, 
was employed by the respondent in the work of lightering the ship.

The plaintiff was injured in the said work, and brought this 
action against the respondent, and the respondent brought in 
the third party by notice, and claimed indemnity under the con
tract aforesaid, one of the terms of which was that the appellant 
was to give the respondent the use of the ship’s gear, which 
included a derrick, in the use of which the accident to the plain
tiff happened.

The jury answered questions, and, on these answers, the 
Judge dismissed the action, but, on being requested to award 
compensation under the provisions of the Workmen’s Compensa
tion Act, he proceeded to do so.

There is a good deal of confusion in what was then done. 
The appellant was represented by senior and junior counsel. 
Senior counsel, very properly, I think, declined to make any 
admission concerning the applicability of the Workmen’s Com
pensation Act to the employment in which the plaintiff had been



24 D.L.R.] Dominion Law Reports.

injured. His junior, however, insisted upon making that ad
mission, and, as respondent had brought $1,500 into Court, and 
pleaded that that sum was sufficient to satisfy any claim which 
plaintiff might have under the Workmen's Compensation Act; 
the Judge awarded that sum as compensation, and ordered the 
appellant to indemnify respondent against that liability.

I am bound to say that, in my opinion, the course pursued 
was irregular, and one not to l>e encouraged. The proceedings 
under the Workmen's Compensation Act are no part of the 
action. To begin with, it was improper to plead the bringing 
into Court of the $1,500. The paying into Court of a sum of 
money in satisfaction of the cause of action is quite proper, but 
it is not so to pay in and plead it in satisfaction of a right or claim 
not sued for.

Now, the defendant was sued at common law and under the 
Employers' Liability Act. Those were the causes of action with 
which he had to do in his pleadings. Then, again, the Judge 
had no jurisdiction under the Workmen's Compensation Act, 
unless the employment was within the purview of that Act, and 
he seems to have been of the opinion that the Act did not appl) 
to the plaintiff’s employment, and, without finally adopting that 
opinion, I am inclined to agree with it.

If that view be the right one, the award of compensation was 
not made pursuant to the Act, but was the voluntary submis
sion of the parties founded on the agreement of the plaintiff, 
the respondent’s counsel, and that of the apindlant’s junior 
counsel, but against the protest of his leader. In such a situa
tion I must accept the attitude of the leader as representing 
the true attitude of the client, and hold that the third party 
did not acquiesce in and, hence, is not bound bv the award, if that 
award depends for its sanction upon the agreement aforesaid 
and not upon the Act.

If, on the other hand, the employment was within the scope 
of the Workmen’s Compensation Act, the question is, had the 
Judge power to make an award against the third party, the 
appellant, that it should indemnify the respondent against the 
payment of compensation. It is to he noted, first, that the 
Judge could not award a lump sum of $1,500 without the con
sent of the parties. The Act provides for an award of weekly

401

B. C

C. A.

Atkinson

SrevEDOBixti
<4,.

Mâ'doneM
O.J.A.

20—24 n.i.,1.



402 Dominion Law Reports. (24 D.L.R

B. C.

0 . A.

Atkinson

Strveoobino
Co.

Macdonald.
C. J.A.

payments and not for a lump sum, and, hence, without the con
sent of the third party to that character of compensation, assuming 
for the moment power to make an order against it at all, the 
award of $1,500 could not stand.

But the objection to the judgment as entered against the 
appellant goes deeper even than that. I find only one section 
in the Act which enables a Judge to make an order under the 
Act against a third party, viz., sec. 10. That section deals with 
a case where the employer, being bankrupt, is entitled to a sum 
from insurers; the section has no possible application to the case 
at bar.

Sec. 11 was referred to by Mr. Cassidy as indicating that 
there was no authority given the Judge to make the order agaii at 
the appellant, and I agree with his submission in respect to this 
section. It has nothing to do with indemnity, but provides 
simply for a case where the injured workman is entitled to sue 
a third person for damages as well as to claim compensation 
from his employer. In such case he may elect to sue the third 
person for damages or to proceed against the employer for com
pensation.

The appeal should, therefore, be allowed, and the judgment 
appealed from varied by striking out para. 4 thereof. Costs 
here and below will follow the event as provided by statute.

Irving, J.A.:—I would allow the appeal.
After the plaintiff failed at the trial, the Judge, in my opinion, 

should have dismissed the case against the third party with costs.
The third party was brought in to have their liability deter

mined in the event of the plaintiff succeeding against the defen
dants. Note the recital contained in the third party notice. 
That recital, in my opinion, controls the whole of the notice of 
claim for indemnity. Had the third parties not appeared, they 
would have been in no different position.

I do not think the third parties’ conduct in appearing at the 
arbitration and consenting (as I think, having regard to the 
recital in the order of January 25, 1915, we must hold that the) 
did consent, notwithstanding the attitude of the leading com sel 
at the argument) that the injured man was entitled to recover 
under the statute, and that $1,500 would be a fair settlement 
in lieu of the allowance contemplated by the statute, is a liar
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to this appeal. That consent might preclude them in an action 
properly framed on the indemnity, hut not from appealing in 
this action.

Galliher, J.A.:—I agree with the Chief Justice in allowing 
the appeal.

McPhillips, J.A.:—I agree with the Chief Justice in allowing 
this appeal. I merely wish to add that, as the judgment entered 
by the trial Judge upon the answers of the jury was a judgment 
that the defendants were not guilty of negligence, t.e., whatever 
neglect of duty there was, was not the causa causans accounting 
for the accident (and I may observe that, upon the answers as 
made by the jury, it was quite arguable that negligence was 
sufficiently found), and that judgment not being appealed against 
it is hopeless, quite apart from all the other insuperable difficul
ties in the way, for the judgment as entered under the Work
men's Compensation Act against the appellants, the third party, 
to stand. In this appeal it has to be admitted that no negligence 
was found as against the respondent; that being so, it involves 
this, that the shackle was good and sufficient for the purposes 
intended and the use to which it was put, and this would satisfy 
any warranty, express or implied. That being so, in what way 
can liability be fixed upon the appellant? It would seem to me 
that the mere statement of this concludes the matter. The 
liability under the Workmen’s Compensation Act arises apart 
from negligence; it arises in cases of “personal injury by accident 
arising out of and in the course of the employment ” (sec. (> (1), 
ch. 244, R.S.B.C. 1911); in fact, the workmen may be contra
vening orders and doing his work in the wrong way; still, if he 
was not doing something beyond the sphere of his employment, 
there is the right to compensation. See lilair d' Co. v. Chilton 
(1915), 31 T.L.R. 437.

The respondents could only succeed upon a claim for in
demnity against the appellant, in my opinion, for any damages 
paid by reason of the Workmen’s Compensation Act, if they 
could invoke an express contract entered into by the appellant, 
to be liable therefor, the evidence not establishing that the re
covery under the Workmen’s Compensation Act was because of 
any fault of the ship’s officers, crew or equipment, nor by reason 
of any defective tackle supplied, or by reason of any act or de-
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fault of the appellant; the injury by accident to the plaintif! 
arose out of the employment; and that alone constituted statu
tory liability upon the respondent, the employer, but not upon 
the appellant. Appeal allowed.

Rex ex rel. LA FLECHE v. SHEPPARD
Alberta Supreme (fourt, Scott, Stuart, Heck and Walsh, JJ. June 18, 1915.

1. Officers ( # I A 2—10)- Aldermen—Disqualifications—Intebest in
MUNICIPAL CONTRACTS—(»A8 WORKS— SHAREHOLDER.

A (untiiliutor t«> tin* funtlB of an association interested in gas con
tracts with a municipality, to whom shares are allotted to the extent 
of the amount of his contribution out of the stock of the company 
formed out of the association, without his knowledge or approval, 
does not necessarily prove him a shareholder and hence a party inter 
csted in a contract with the municipality so as to disqualify him from 
the office of alderman, under see. 22(1) of the Kdmonton Charter, 
1913, eh. 2.1.

|He Umpire, tic.. Somernile's Case, L.R. 6 Vh. 266, applied; It. ex 
rel. Coleman v. O’/lare, 2 P.R. (Ont.) 18, referred to.]

2. Officfrh (61 A2—10)—Aldkbmkn—Disqualifications—Indebtedness
to mi xiciPALiTY—Taxes.

Sc. 22(1) of the Edmonton Cliertcr, 191,1, eh. 2.1, disqualifying any 
person for the office of mayor or alderman if such person is indebted 
to the municipality, is intended to apply only to an ordinary indebted
ness, hut not to a debt for taxes, though declared to he a statutory 
debt by sec. 369.

3. Officers i S I A 2—14)—Aidrbmen—Disqualifications—Time of he
TERMINATION.

The disqualifications against the holding of office of mayor or alder 
man prescribed by sec. 22 of the Kdmonton Charter. 1913, ch. 23 are 
limited to the date of election and are not intended to apply to dis 
qualifications from sittings.

4. Ml NICIVAI. CORPORATIONS (§11 FI —174)—WORKS AND UTILITIES—(!AS
works— Interested parties—Members of council.

this works are not the "works" or "utilities" covered by the Edmon
ton Charter, and therefore not within the purview of sec. 470, which 
prohibits any member of council or commissioner from being inter
ested in any contract in connection with the works under the charter

5. Municipal corporations ( 8 II D—143)— Contracts- What constitutes
Resolution of council—Has works.

A resolution by a municipal council authorizing a contract with a 
corporation for gas drilling operations, which, if satisfactory, are later 
lo lie taken over bv the municipality, is a mere expression of willing
ness, but not necessarily in itself a contract.

Appeal from judgment of Harvey, C.J., refusing to oust re
spondent from office as alderman upon an application in the 
nature of a writ of quo warranto. Affirmed.

A. M. Sinclair, for appellant.
E. B. Edwards, K.C., for respondent.
Stvart, J.:—In this case, I feel disposed to follow the line 

of least resistance. I think the appeal should he dismissed for
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the reasons given by my brother Walsh. I am dearly of the 
opinion that the conversation related by the witness, Milne, which 
was given with the qualifications, as I remember the conversa
tion,” and ‘‘so far as I remember,” contained nothing which 
ought to be treated as an admission by the respondent that he 
was a shareholder. He seems to have said ‘‘that any interest 
he might have in the project he was willing and ready to donate 
to any charity institution at any time.” Assuming this to be a 
correct report of which was said, it surely cannot mean any
thing more than this, “i/ I have any interest, etc.” That is 
very far from an admission that he had an interest or was a 
shareholder.

With respect to the questions of the proper interpretation of 
the Edmonton charter and of the propriety of the legislation as 
interpreted, I do not feel it necessary to express an opinion.

Reck, J. :—This is an appeal from the decision of Harvey, 
C.J., on an application in the nature of a quo warranto, by which 
he refused to oust the respondent from his office as an alderman 
of the city of Edmonton.

The grounds upon which it was sought to have the respond
ent declared to be disqualified were: (1) That he was a member 
of an unincorporated association called the Ad. Club and later 
called the Edmonton Industrial Assoc., and that this association 
had a contract with the city. (2) That he was a member of an 
incorporated company, the Edmonton Industrial Drilling Co., 
Ltd., formed by and succeeding to the unincorporated associa 
tion, and by reason thereof interested in the* same contract with 
the city, it being contended that if this is so. he is not saved from 
the effect of sub-sec. 1 of sec. 22 of the Edmonton (’barter, ch. 
23 of 1913, by the force of sub-see. 2, because it is evident that 
the latter sub-section applies only to the time of the election.

I agree with the Chief Justice that disqualification has not 
been established, but I take a somewhat different view of the 
proper interpretation of the sections of the charter which are 
in question. The principal sections calling for interpretation arc 
as follows:—

21. No person shall lie eligible for election as mayor or alderman, un- 
les» lie is a natural born or naturalized subject of His Majesty, is a male
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of the full age of 21 years, is able to read and write tlu* English language, 
is not subject to any disqualification under this Act, is resident within the 
city, and is at the time of the nomination owner of a freehold estate 
within the city of the value of $500 over and above charges, liens and 
encumbrances affeiting the same, and has his name on the last revised 
assessment roll.

22. No Judge of any Court of civil jurisdiction, no sheriff, no deputy 
sheriff, no gaoler, or keeper of any house of correction, no constable, as 
sessor, auditor or other paid official of the city, no bailiff, no inspector of 
licenses, no person having by himself or his partner an interest in any 
contract with or on behalf of the city, or bring indebted to the city, no 
surety for any officer or employee of the city, and no person who has been 
convicted of treason or felony, or who is at the time of the nomination, 
bankrupt or insolvent within the meaning of any Insolvency Act in force 
in the province, shall be qualified to he a member of the council.

(2) No person shall he disqualified from being elected a member of the 
council by reason of his having a contract for the publication of any ad
vertisement for the city in any public newspaper, or by reason of his being 
a shareholder-in any incorporated company having dealings or contracts 
with the city; . . . but no such leaseholder shall vote in the council 
on any question effecting any lease from the city, and no such shareholder 
on any question affecting such company.

In my opinion, sub-sec. 1 of the sec. 22, equally with sec. 21 
and sub-sec. 2 of sec. 22, is directed to the question of qualifica
tion or disqualification for election. In other words, that the 
words “eligible for election” (sec. 21) “qualified to be a mem
ber” (sec. 22, sub-see. 1) and “(not) disqualified from being 
elected a member ” (see. 22, sub-sec. 2) are used equivalently.

Whether or not it is a principle of law that qualification re
quired for election must persist throughout the term of office, 
it is clear, it seems to me, that effect is given to this principle by 
other provisions of the charter.

Sec. 24 provides for resignation. Sec. 25 provides for the 
summary ousting of a member in certain eases by the council it
self, and cases designated as cases or “ forfeiture.” Sec. 25 pro
vides for the case of forfeiture by a member of his office, or “if 
his becoming disqualified to hold his seat or of his seat becoming 
vacant by disqualification or otherwise.” In these cases, the 
member is to resign and on default “proceedings may be taken 
to unseat him as hereinafter provided,” that is, by proceedings 
in the nature of quo u nrranto : sec. 191 et seq.

From this it is clear, it seems to me, that although sees. 21 
and 22 are directed to disqualifications or disqualification for
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election, a member becomes disqualified to continue to hold the 
office if the conditions of qualification for election do not con
tinue.

An apparent difficulty is created by the words of sec. 22, 
“no person . . . being indebted to the city . . . shall be 
qualified to be a member of the council.” If this is applied to 
an indebtedness for taxes owing to the city, then every member 
of the council would become disqualified instantly that his taxes 
become a debt. This result, itself, suggests the solution of the 
apparent difficulty.

It is true that sec. 369 makes it quite clear that taxes due are 
a debt and the section also declares that they constitute “a spe 
cial lien upon the land. ’ ’ But they are a debt solely by force of 
the statute, a fictitious debt, for which no ratepayer, which in 
eludes every person eligible for election as a member of the 
council, can avoid becoming a debtor; a debt, an obligation to 
pay which is common to all ratepayers. From these considera
tions, there seems to me to be no difficulty in holding that such 
an indebtedness is not intended to be included in the indebted
ness referred to in sub-sec. 1 of sec. 22, which, therefore. I 
think, is intended to signify only an ordinary indebtedness in
curred by the particular individual.

Another difficulty is suggested, namely, that sec. 470 pro
vides that no member of the council and no commissioner shall 
personally have or hold any contract in connection with any 
works authorized by or executed under the charter or be directly 
or indirectly interested in the same or any of them and that if 
my interpretation of secs. 21 and 22 is correct, this provision is 
surplusage. This creates no difficulty in my mind. The Chief 
Justice gives the history of Part IX. of the charter, of which the 
sub-title is “Municipal Utilities,” and which begins at sec. 417.

The words referred to in sec. 470 are, as is made clear by sec. 
482, “tramways” (sec. 417 et seq.), “waterworks and sewers” 
(sec. 433 et seq.), “highway heating and power works” (sec. 
451 et seq.), and “all other municipal revenue bearing works or 
utilities, including the municipal telephone system of the city” 
(sec. 482).

Part IX. is in my opinion a special code respecting such
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“works’* or “utilities” and in respect thereto modifies as spe
cial legislation, the general provisions of secs. 21 and 22. Sec. 
470 maintains the general disqualification of persons having or 
holding any contract in connection with such works or being 
directly or indirectly interested therein.

These general words cover the case of a shareholder in a com
pany having such a contract or interest : R. ex rel. Coleman v. 
O’Hare, 2 P R. (Ont.) 18, and the exemption by sec. 22, sub
sec. 2, is not applieahle'in the case of contracts relating to such 
‘‘works’’ or “utilities.” The contract, if there was one, in 
question here, is not a contract of this sort.

On the facts of the present case, the Chief Justice has found 
that the respondent was not a member of the unincorporated 
association. I see no reason to differ from his finding. Whether 
or not the respondent was a shareholder in the incorporated com
pany is immaterial on my interpretation of the provisions of the 
charter; for sec. 2 of sub-sec. 22 expressly declares that no per 
son shall be disqualified by reason of his being a shareholder in 
any incorporated company having dealings or contracts with the 
city, but prohibits him from voting in the council on any ques 
tion affecting such company. For the reasons indicated, I would 
dismiss the appeal with costs.

Waijsh, J. :—The relator in this quo v'nrranto application ap
peals from the judgment of the Chief Justice dismissing his ap
plication which was to remove the respondent from his office 
of alderman of the city of Edmonton. The grounds of disquali
fication urged before us were that the respondent since his 
election has become interested in (a) a contract entered into 
between the city and the Edmonton Ad. Club or the Edmonton 
Industrial Assoc., and (b) a contract entered into between the 
city and the Edmonton Industrial Assoc. Drilling Co., Ltd.

The Chief Justice had found, and I thoroughly agree with 
his finding, that the respondent never was a member of the Ed
monton Ad. Club or the Edmonton Industrial Assoc, by which 
name the Ad. Club was eventually known. He was a subscriber 
to its funds and nothing more. In addition I am satisfied that 
there was not between this club or association and the city any
thing that could be called a contract. What is relied upon and
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the only thing that i* relied upon as siteh is the following resolu
tion of the eity eouneil :—

That the request of the Ad.Club to have an agreement drawn whereby 
it should be allowed to drill for gas he granted, ami that upon gas being 
found in quantities satisfactory to the council, the same will lie taken over 
at coat, reimbursing the Ad. Club what they have put into it and that 
the necessary expenditure be authorized to place an expert inspector or 
whatever may be deemed necessary by the commissioners on behalf of the 
city.

The request mentioned in the resolution was a verbal one. 
of which no record is before us. In my opinion the city did not 
by this resolution bind itself to anything. It amounted to noth 
ing more than an expression of the willingness of the members 
of the council to enter into an agreement with the club upon the 
question with which it deals. It clearly contemplated a formal 
agreement to carry into effect the proposal submitted to the 
council, for it not only expressly says so, but it is so bare of 
detail as to make one absolutely necessary. The same condition 
has often been met in specific performance actions brought upon 
correspondence or informal agreements from which it appears 
that the execution of a more formal contraet was intended. 
While that mere fact will not prevent a document which contains 
all of the terms from being a contract, still,
whenever the concluded nature of the arrangement does not evidently 
appear on the writings, the fact that a subsequent and more formal 
contract was entered into will be strong evidence that the previous nego 
tiations were not intended to amount to a contract. Fry, 5th ed.. p. 2fi0.

The agreement of August 18. 1914 is the contract which 
grew out of this resolution. It contains terms and conditions 
and stipulations which are not even suggested in the resolution. 
It is to me inconceivable, especially in the light, of the concluded 
agreement, that so bald a thing as this resolution could have 
been regarded by any one as a contract, or that the officers of 
the Ad. Club could have thought for a moment that if the 
eouneil had afterwards refused to have anything to do with the 
proposition an action based upon it either for specific perform
ance or for damages would lie against the eity. The respondent 
is, therefore, in my opinion, under no disqualification because 
of this resolution.

The contract of August 18, 1914, is that upon which the
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second ground of disqualification rests. It is between the city 
and the Edmonton Industrial Assoc. Drilling Co., Ltd., and it 
had its origin in the above quoted resolution. The Chief Jus
tice has found that the respondent is a shareholder in this com
pany. This, however, is not a finding based upon contradictory 
evidence, but is an inference or rather, perhaps, a conclusion 
of law drawn from undisputed facts, and 1 feel free, therefore, 
to give expression to the opinion which 1 have formed with re
spect to it. With great deference, I find it impossible to reach 
the conclusion which the Chief Justice reached upon this point. 
This company was an outgrowth of the Ad. Club. The respond
ent was not a member of that club. He was only a contributor 
to its funds to the extent of $200. Upon what terms and under 
what circumstances and conditions he contributed does not ap
pear. The simple fact appeal’s that he not being a member did 
so contribute. Then the company was formed apparently for the 
purpose of entering into the contract contemplated by the above 
quoted resolution. It is not even suggested that the respondent 
was one of the incorporators and it is proved that he never ap
plied for any shares in it. A few days after the incorporation, 
the directors passed a resolution “to allot shares in the pro
portion of one share to each dollar paid in.” Acting upon this 
the secretary allotted 200 shares to the respondent to represent 
the $200 which he, 6 months before, had contributed to the funds 
of the Ad. Club and he prepared a certificate of the same. This 
was not done under the respondent’s instructions nor so far as 
the evidence discloses with his knowledge or consent. This cer
tificate was never issued and the respondent has never asked for 
it. The secretary says that instructions were given to send 
notice of this allotment of shares under this resolution to every 
one who was entitled to the same, but he “could not say that Mr. 
Sheppard’s was sent” and that is all of the evidence of it that 
there is. The only thing there is in the evidence at all suggestive 
of knowledge of this allotment on the part of the respondent ii 
the conversation between him and the secretary of the company 
when in discussing the proceedings for the disqualification of the 
mayor and another alderman, based upon their interest in this 
same contract he said that “he understood that he was the next
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victim, but that any interest he might have in the project he was 
ready and willing to donate to any charity institution at any 
time.” That, to my mind, falls far short of proving knowledge 
on his part that he was a shareholder in this company. He may 
have felt that his contribution of $200 gave him some interest in 
the gas project, but it by no means follows that he was, there
fore, aware of and acquiesced in the action of the directors of 
the company in converting him from a mere contributor to 
the funds of the Ad. Club into a member of the Edmonton In
dustrial Assoc. Drilling Co., Ltd. Re Empire, etc., Somerville's 
Case, L.R. 6 Ch. 266, was a winding up matter. Somerville had 
one hundred shares in the city and county company which en
tered into an agreement with the Empire Company for the trans
fer of its business and assets to the Empire Company upon the 
conditions inter alia that its shareholders should be allotted two 
shares in the Empire for every share in the city and county. 
Certificates for 200 shares in the Empire and a receipt for them 
for signature by him were sent to him accompanied by a letter 
informing him that these shares had been allotted to him and 
asking him to sign and return the receipt. He received this 
letter with its enclosures and retained the certificates, but neither
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signed nor returned the receipt. He attended one meeting of 
the Empire. He was held not liable as a contributory. Hather- 
ley, L.C., at p. 271, says :—

If he had returned the reeeipt, then the receipt alone would lie a suffi- 
cient recognition of the engagement being entered into by him I must take 
him to have known that an arrangement had been come to between the 
companies, under which lie would have been entitled to take these shares, had 
he thought fit. But though he had them sent to him, there was no accept 
a nee by him, and I cannot find a contract by him in any way. The mere 
circumstances of a person’s name being written down on the register has 
never been held to bind him. if he has never taken any step which auth
orized the insertion of his name on the register.

Somerville had not authorized anybody to put his name down to any
thing except the city and county company. Tie knew that he had an 
opportunity of taking shares in the Empire if he thought fit. But he did 
nothing; he remained silent, and did not accept the bargain. He was simply 
told that his name was written down, taking it for granted that he had 
assented to the bargain. But no authority can be found for holding that 
a person, by simply doing nothing, may be rendered liable. The mere fact 
of standing by and being told there is something done which you have not 
authorized cannot fix you with the heavy liabilities which shares in a
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joint stork company would create. We Are all subject to have things sent 
to us at our houses by persons with whom we have nothing whatever t>> 
do, and I think that the mere writing to this gentleman, telling him thst 
something had been done, was not enough to fix him.

In Hals., vol. 5, p. 146, it is said:—
In the absence of any written or verbal contract. . . . Although a 

person's name is entered in the register as the holder of shares allotteil 
to him, no agreement will be implied by reason only of his receiving notice 
of the allotment if he has not acted as the holder of the shares or other 
wise accepted them.
And many authorities, including Somerville's Case, supra, arc 
cited in support of this statement of the law. In Lindley’s 
“Companies,” 6th ed., p. 64, it is said:—

Persons cannot be made members without their consent and if a com
pany or some other person has placed shares in a person's name and 
complied with all the formalities necessary to make him a member, he will 
nevertheless not be a member unless he has by agreement or otherwise 
authorized the acts in question or ratified them ami thereby assented t<i 
take the shares.

The case for membership was much stronger in Simpson’s 
Case than in this, and if upon the facts there proved Simpson 
was rightly held not to be a member of that company, a fortiori 
must the relator’s attempt to attach membership in this com
pany to the respondent fail. In my opinion the relator has not 
established that the respondent has any interest in any contract 
entered into with the city and as that is the only ground of 
attack his effort to unseat the respondent must fail.

In view of the conclusion which I have thus reached, I have 
not considered at all the ground upon which the Chipf Justice 
really rested his judgment, namely, that the disqualifying sec- 
tion of the Edmonton Charter “is limited to the date of election 
and is not intended to apply to disqualification from sitting. ” I 
venture, therefore, no opinion upon this question. I must say. 
though, that it is very startling to know that the Edmonton 
Charter is open to this construction. It means that a man who 
at the time of his election as an alderman is a contractor with 
the city under a contract involving, say $100, is thereby dis
qualified from being a member of the council while one, who at 
the time of his election is free from such disqualification, may 
on the day following his election enter into a contract with the 
city except of a certain expressly prohibited kind, for something
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involving the city in a liability to him of $100,000 without 
thereby forfeiting his right to sit in the council. If that is the 
proper reading of the charter, and 1 am not presuming to say 
that it is not, it is high time that it was amended. I would dis
miss the appeal with costs.

Scott, J., concurred. Appeal dismissed.

DALE v. TORONTO R. CO.
Ontario Supreme Court. Appellate Division. Riddell. Latchford, Middleton 

and Kelly, JJ. May 18. 1915.
1. Nkw triai. (6 I—*2)—Right to—Unfair rkmark of counsel.

Unfair and inllammatory language employed by counsel in the pre
sent action of a case for the plaintiff in an action against a street 
railway for injuries to a woman passenger, unless objected to by counsel 
or stopped by the trial judge, is not of itself ground for a new trial.

[Sornberger v. C.I’.K. Co.. 24 A.R. (Ont) 263, referred to.]
2. Trial (# I D—15)—Statements and arguments of counsel—Inflam

matory LANGUAGE.
The mischievous practice of employing inflammatory language in 

addressing juries, is an abuse of privilege of counsel, and if persisted 
in, a contempt of court.

Appeal from the judgment of Denton, Jun. Co. C.J.
D. L. McCarthy, K.C., for appellants.
V. F. Davidson, K.C., for plaintiff, respondent.
Riddell, J.:—The plaintiff was seriously injured by being 

thrown down on the pavement from a car of the Toronto Railway 
Co. Her story, which is accepted by the jury, is, that the car 
was negligently started “with a jerk” as she was in the act of 
alighting—the jury have also found that there was no contri
butory negligence on her part. Damages were assessed at 
$925—a somewhat large sum, but not excessive in view of the 
serious nature of the plaintiff’s injuries.

The defendants admit that they would have no hope of suc
ceeding in the appeal if the case had been properly conducted 
at the trial. But they say that the whole address of the plain
tiff's counsel “consisted of an impassioned abuse of the defen
dant company and its treatment of the public, in addition to 
a reference to the house of the Baron on the hill ; * * that he “en
tirely confined himself to an appeal to the sympathy of the jury 
on behalf of ‘this poor unfortunate plaintiff,’ picturing her 
on the one side and this wealthy octopus corporation on the 
other.” So says the claims-agent of the railway company, in
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his affidavit. A student-at-law swears that counsel “on behalf 
of the plaintiff referred to the defendants as a huge octopus 
having a stranglehold on the people, spreading its tentacles 
over the city, gathering in the nickels from the poor working 
people,” etc., etc.

The plaintiff files a number of affidavits : the allegation that 
the defendants were referred to as “a wealthy octopus corpora
tion” is specifically denied; and several deponents, including 
the counsel himself, consider the address a fair one. The use 
of the words “octopus and strangle-hold” is admitted : and this 
is what is said by counsel himself :—

“12. In the introduction to my address, I had in mind that 
the company’s explanation of the accident was more remarkable 
than a fairy story.

“13. I accordingly, at the very beginning, before going into 
the evidence, outlined an imaginary fairy story of a giant named 
“Stranglehold,” who had his castle on a hill, to whom his sub
jects had to pay a silver toll for being carried through the city, 
and that his tentacles were spread over the city, and that one 
day a woman travelling in one of the carriages was frightened 
by the apparition of the giant and threw herself off the car
riage, but the giant, repenting, held her up as she fell so that 
her hands were not bruised and she fell straight out from the 
carriage.

“14. It was in this portion of my address that the words 
“octopus” and “stranglehold” were used, and I say that dui- 
ing this portion of my address jurymen were smiling, and I was 
glad when I could get through what I was compelled to finish 
because I had started it, and I was able to proceed to the serious 
examination of the evidence.”

He does not say that he had not in mind when telling this 
“fairy story” the Toronto Railway Company and a gentleman 
very generally identified with it, who has his residence “on the 
hill,” nor does he say that he did not intend and expect that the 
Toronto Railway Company and that well-known gentleman 
would at once be recognised under the allegory. Probably he 
would agree that it would shew quite too much naivete—guile
lessness—for any one who lives in Toronto or its vicinity, or



24 D.L.R.] Dominion Law Reports. 415

even who reads the Toronto newspapers, not at once to identify 
that “Giant named ‘Stranglehold’ ... to whom his sub
jects had to pay a silver toll for being carried through the
city.”

The trial Judge found no difficulty in doing so: in his charge 
he says: (Counsel) “has made a very impassioned appeal to 
you on behalf of this woman, and I would be sorry to say any
thing that would detract from the effect of that appeal ; but, 
gentlemen, you must bear in mind that you have in these caser 
to go by the weight of the evidence you hear. If the truth be 
on this evidence that this woman stepped off that car before it 
came to a standstill, when it was in motion, it does not make a 
particle of difference whether the street railway company is 
an octopus or stranglehold or anything of that sort; does not 
make a bit of difference what they are if, in fact, the truth be 
on the evidence that she stepped off in that way.”

But the learned Judge does not at all support the allegations 
of the defendants’ deponents that the evidence was not dis
cussed : he says in his charge (to which no objection was taken) : 
“Now then, what is the truth about it? I am not going to refer 
to this evidence in any detail at all ; counsel for the plaintiff has 
gone into that in detail.”

No objection was taken by the defendants to the address of 
counsel (in this regard) : the trial Judge was not asked to inter
fere; and the first time any point is sought to be made of the 
alleged misconduct of counsel is on this appeal.

The facts then, as I see them, are that counsel for the plain
tiff (1) “made a very impassioned appeal ... on behalf 
of” his client, (2) and referred in an allegorical but unmis
takable way to the defendant railway company as a “Giant 
called Stranglehold . . . whose subjects had to pay him a 
silver toll” and whose “tentacles were spread over the city;” 
that (3) no objection was taken to these remarks ; (4) the coun
sel discussed the evidence fully and in such a way that the trial 
Judge did not find it necessary to refer to it in any detail ; (5, 
the verdict is not unsatisfactory.

As to the first: counsel has the right to make an impassioned 
address on behalf of his client—nay, in no few eases it may be
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a duty to make an impassioned address—mere earnestness, fer
vour or even passion, is not in itself objectionable—so long as 
counsel does not transgress the decorum which should be ob
served in His Majesty’s Court and does not offend in other 
respects—and Courts do and must give considerable latitude 
even to extravagant declamation.

That the plaintiff was (if she was) described as a “poor un
fortunate” person, and sympathy claimed for her as such, is 
one of the commonest tricks of advocacy, in bad taste perhaps, 
but not ground for a new trial if standing by itself : Dowdell v. 
Wilcox (1884), 64 Iowa 721, 724; Baker v. City of Madison 
(1885), 62 Wis. 137, 147. The trial Judge should stop this 
kind of thing when carried too far: but a jury trial is a fight 
and not an afternoon tea.

“To rigidly require counsel to confine themselves directly 
to the evidence would be a delicate task, both for the trial and 
the appellate courts, and it is far better to commit something to 
the discretion of the trial court than to attempt to lay down 
or enforce a general rule defining the precise limits of the argu
ment. If counsel make material statements outside of the evid
ence which are likely to do” the opposite party “injury, it 
should be deemed an abuse of discretion . . .; but where the 
statement is ... of a character not likely to prejudice the cause 
... in the minds of honest men of fair intelligence, the fail
ure of the court to check counsel should not be deemed such 
an abuse of discretion as to require a reversal:” Combs v. The 
State (1881), 75 Ind. 215.

The allegorical statements are wholly objectionable from any 
point of view, taste (although indeed de gustibus non est dis- 
putandum), ethics, law. The trial Judge, if he thought proper, 
would have been justified, proprio motu, in stopping counsel 
and administering a stern rebuke. This course, however, or any 
other must, within reasonably wide limits, be in the discretion of 
the trial Judge: he sees the jury, sees and hears the counsel, is 
fully cognizant of the whole atmosphere of the case—all. ad
vantages we do not enjoy. But counsel for the opposite party 
has also a duty—he should, if he thinks the remarks injurious
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to his client, object openly and at once. He may think that 
what is said, designed as it is to hurt his client, is really having 
a contrary effect—and in many (1 believe most) cases he will 
be right in so thinking—jurymen are not the compounds of 
ignorance, weakness and prejudice they arc sometimes sup
posed to be; and in many cases in my own observation, I am 
confident that unfair argument and “mud-slinging” hurt rather 
than helped those who indulged in them. If counsel says nothing, 
but allows the objectionable address to proceed without interrup
tion, he should prima facie be considered as waiving all objec
tion and taking his chances of a favourable verdict—so that it 
will be too late to raise the objection as a ground of a motion for 
a new trial. This is in substance what was said in the Court of 
Appeal in Sornberger v. Canadian Pacific U.W. Co. (1R97), 24 
A.It. 263, after a very able and complete argument.

I do not at all say that cases may not arise in which, not
withstanding the omission of counsel to object, an appellate 
Court will grant a new trial—but these cases must be »x 
ceptional, and some injustice must be either apparent or 
strongly suspected. Nothing of that kind is present here: the 
evidence was fully discussed, and there does not seem to be an.i 
reason for suspecti.m injustice.

We should, I the, ., dismiss this appeal: but, to shew om 
disapprobation of the language employed by the plaintiff’s 
counsel, refuse costs.

I should add a general observation:—the mischievous prac
tice of some counsel—few in number as I hope and believe they 
arc—of employing inflammatory language in addressing juries, 
should be checked—it is an abuse of the privileges of counsel, 
and, if persisted in, a contempt of Court. More than one Judge 
has, in such cases, discharged the jury and dealt with the case 
alone. This course is in many cases eminently advisable : and, if 
it were unflinchingly and pitilessly followed, it would lie effec
tive in putting an end, in most instances, to the impropriety—if 
counsel knew that an unfair presentation to the jury would pre
vent the jury being allowed to pass upon his ease, he would be 
careful not to transgress—unless he were a fool: there is no 
known cure for that.
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ONT. I am not to be taken as disapproving the conduct of the
8. C. trial Judge here: no doubt, he did not consider that the rhetoric'
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of counsel had any evil influence on the jury.
Latch ford, Middleton, and Kelly, JJ., agreed in the result.

Appeal dismissed without costs.

ALTA. KENNERLEY v. HEXTALL.

8. C. Alberta Supreme Court. Harvey. C.J., Scott, Beck and Walsh, JJ.
June 15. 1915.

1. Brokers (* II B 1—13b)—Real estate agency—Stipulated commis 
rions—Subdivision lands—Sale en bloc by principal—Rights
OF AGENT.

Where an agency agreement stipulates that the agent is to receive 
his o immissions from the sales of all lands within a subdivision, 
whether sold by the agent, the owner, or any other person, a transfer 
of the unsold residue of the subdivision en blor by the owner in con
sideration of shares of stuck. though constituting a sale, is not such 
a sale as contemplated in the agreement to entitle the agent to the 
stipulated commissions, but the remedy of the agent is to damages 
for breach of an implied obligation on the part of the principal to do 
nothing to prevent the agent from earning his commissions.

|Hurchell v. Coterie if- Co., |1010| A.C. 614; Inchbald v. Western 
etc. Co. (1864). 34 L.J.C.P. 15. followed ; Krnnerlry v. Hextall. 18 
D.L.R. 375 varied.]

Statement Appeal from judgment of Hyndman, J., 18 D.L.R. 375. 
Longheed, Bennett & Co., and W. P. Taylor, for respondent, 

plaintiff.
A. 11. Clarke, K.C., and C. T. Jones, K.C., for defendant, 

appellant.
Beck, J. :—This is an appeal from the decision of Hyndman. 

J.. 18 D.L.R. 375, at the trial without a jury.
The action is one for commissions on sales of land founded 

upon a special agreement under seal, dated April 21, 1911. be
tween the plaintiff and John Hextall, the original defendant, 
who has died since the commencement of the action and who is 
now represented by an administrator ad litem.

One of the clauses in the agreement which is referred to as 
the “agency agreement” is as follows :—

5. The owner (Hextall) will pay the agent (Kennerley) ns ami fnr 
commission and compensation to the agent for his services, time, expenses 
and outlay, ten per cent, of the gross selling price of all «lands which are 
sold within the subdivision of Bowness aforesaid during the continuance of 
tills contract whether the same lie sold by the agent, by the owner or any 
other person, and such payments shall lie made out of the first instalment 
of purchase price when and as the same is received by tfie owner
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The lands comprised in this agreement were listed in a 
schedule, describing them as portions of certain sections and 
making a total of 1,613.67 acres; the defendant reserving, how
ever, the right to withdraw from the operation of the agreement 
portions of the lands for certain purposes limiting as far as I 
can calculate the quantity to about 320 acres.

The agreement expressly contemplated the. subdivision of the 
lands into lots and blocks. This was done and a plan of sub
division was registered in the land titles office.

Certain sales were made by the defendant previously to the 
completion of the sale to a company which I am about to dis
cuss. On these sales it cannot be contended, and, in fact, it is 
not now contended that the plaintiff is not entitled to his full 
commission. These instances are dealt with by the trial Judge 
and I shall, at the conclusion of what I have now to say, make a 
calculation of what the plaintiff is entitled to in respect of these
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sales.
But the only question really in dispute between the parties 

on this appeal is whether a considerable number of lots and 
blocks having been sold in respect of which the agent is ad
mittedly entitled to a commission of 10%, he is entitled to the 
like commission as being fixed by the contract or only to dam
ages for being prevented from earning his commission, in con
sequence of Hextall transferring the whole residue of the lands to 
a joint stock company in which he retained a large proportion 
of the shares.

The story of this latter transaction is given at length by the 
trial Judge. Briefly, Hextall, through the intervention of the 
Canadian Securities, Ltd., transferred the whole residue of the 
land comprised in the agency agreement together with 480 acres 
in addition to the Bow ness Estates,.Ltd., a joint stock company 
incorporated under the Imperial Companies Act for £260.000, to 
be paid as £130,000, by the allotment to Hextall of 130,000 fully 
paid up shares in the capital stock of the Bowness Estates, Ltd.. 
of £1 each and the balance at the option of the directors of the 
latter company either in cash or by allotment to Hextall of fully 
paid up shares or partly in cash and partly in shares. Both 
these companies were organized at the instance of Hextall. In
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the result 11 ex tall received £15,000 in cash and shares in Bowness 
Estates, Ltd., to the amount of £245,000.

This transaction was undoubtedly a sale. The question re
mains, was it a sale within the purpose and intent, that is, within 
the meaning of the agency agreement. If it was, the plaintiff 
would appear to be entitled to a commission of 10% upon such 
portion of the nominal purchase price of £260,000, as is not re
presented by the additional 480 acres. If it was not, the plaintiff 
would appear to be entitled not to commission, but to damages 
resulting from the plaintiff, by putting the property out of his 
sole control, preventing or hindering the plaintiff from earning 
the commission.

It is true that both the Canadian Securities, Ltd., and the 
Bowness Estates, Ltd., undertook to carry out the agency agree
ment, but the plaintiff declined to accept cither of them as the 
party with whom he was to deal instead of the defendant, and 
it is admitted that he had a right to do so. The agreement is 
somewhat lengthy and no portion of it seems to be important in 
deciding the question before us.

After careful consideration I have come to the conclusion that 
the sale to the company of the then unsold residue of the pro
perty en bloc was not such a sale as was contemplated by the 
agency agreement. Briefly the agreement provides as follows.

1. A subdivision into lots and blocks had already been made 
and Hextall was to have the plan approved by the Department 
of Public Works and fum, <h Kennerley with blue print copies 
of the plan within 30 days in such quantities as Kennerley should 
require (par. 2). 2. Hextall was to furnish Kennerley with 
“a schedule of prices for the lots to be sold and as might be 
required by him to furnish his selling priee for any land in the 
sub-division as to whieh inquiry might be made” (par. 2) ; and 
to fumish 1,500 to 2.000 descriptive pamphlets advertising the 
property for sale to others as might be agreed (par. 3). 3. Hex
tall was to approve a form or forms of agreement for sale. 4. If 
the prices placed by Hextall on any portion of the property from 
time to time were so high that the property would not sell in 
sufficient quantities and with sufficient rapidity to pay the 
agent $1,000 per month in commission, provision was made for
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the agent determining the agreement. If “the sale of lands was 
adversely affected not by the price as scheduled by the owner, 
but by the financial condition of the country or city or crop 
failure or such like condition” provision was made for the sus
pension of the agreement. 5. Kcnnerley on his part agreed that 
he would “at his own expense establish and maintain in Calgary 
a suitable office with a sufficient staff to handle the business of 
obtaining purchasers and endeavouring to sell the lands, and at 
his own expense devote an automobile to shewing of lands to 
prospective purchasers and at his expense advertise the property 
for sale, etc. (par. 1). He was not to conclude any sale, but to 
take written applications from the intending purchasers, so that 
sales were to be subject to the owner’s approval (par. 1). 6. The 
clause (par. 5) for the agent’s compensation has already been 
set out. 7. The agreement is declared to be binding upon the 
owner, his executors and administrators, and not to be termin
ated by the death of the owner nor by any incapacity of the 
owner and should only be terminated by the death or incapacity 
of the agent or in the manner provided by this agreement.

To my mind all the various terms of the agreement clearly 
shews that what was and the only thing in the contemplation of 
each of them was the selling of the lands by lots and blocks, an 
undertaking which unlike a sale en bloc would in the ordinary 
course of things require Kcnnerley’s entire time and services and 
a very considerable outlay for expenses on his part for a period 
of several years and both these things are expressly contem
plated in the agreement and the paragraph which I have num
bered 7 emphasizes this view.

1 think that it is evident that this manner of selling so 
exclusively occupied the minds of both as to have excluded from 
their minds and to exclude from the written instrument of 
agreement a sale en bloc of the whole or any considerable residue.

It is not an uncommon thing that agreements fail to meet all 
conditions which subsequently arise and in the event something 
which was not contemplated by the parties and, therefore, not 
provided for occurring or being done by one of the parties, the 
question then arises whether an obligation is raised by implica
tion. Illustrations of this are to be found in such cases as Inch-
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bald v. Western Neilgherry C.P. Co. ( 1864), 34 L.J.C.P. 15; Re 
Patent Floorcloth Co., Dean v. Gilbert’s Claim, 41 L.J. Ch. 475. 
In the present case 1 think there was an implied obligation on 
the part of llextall and by the terms of the agreement on the 
part of his executors or administrators to do nothing to pre
vent the agent from earning his commission. 1 think there would 
be a breach of this implied obligation if, for instance, Hextall 
had leased lots or blocks for long terms of years or his executors 
or adminis' rators in order to wind up the estate had distributed 
the residue of the lots and blocks in specie among the benefi
ciaries.

I think that the sale by Hextall to the company was a breach 
of an implied term of the agreement and that, therefore, the 
plaintiff is entitled to damages.

Obviously there is a difference between a fixed commission 
actually earned and the compensation to be given by way of 
damages for preventing the earning of the commission. In the 
present case the difference must be very great. Actually to gain 
the commission would necessitate the agent keeping an office and 
a staff and devoting his whole time with considerable outlay for 
a number of years, receiving his commission in comparatively 
small sums from time to time. In estimating damages for pre
venting the earnings of such commissions all these considera
tions and perhaps others must, of course, be taken into account.

The case of Burchell v. Goujrie, etc., Collieries, Ltd., [1910] 
A.C. 614, to which we were referred was the case of a single sale 
of property as a totality. The plaintiff was held entitled to re
cover in respect of a sale made by his principals behind his 
back to a company in which the moving spirit was one whom 
the plaintiff had brought into negotiation with the principal who 
sold to the company on terms which the plaintiff was not author
ized to accept and which he recommended should not be accepted. 
What he was held to be entitled to was “damages.” The find
ing of the referee awarding the plaintiff the full stipulated com
mission was sustained on the ground that under the circum
stances of the case, it was quite open to the referee to fix as the 
measure of damages, what would have been Burchell’s commis
sion at the stipulated rate.



24 D.L.R.] Dominion Law Reports. 423

I quote from the judgment, p. 626:—
I lit- uecret wale deprived him of the benefit of that contract. He lost 

his chance of earning this commisaion. In Inckbald v. Western Neilglierry 
C.P. Co., tupra, Willis, J., thus lays down the rule applicable > such 
cases. I apprehend that wherever money is to be paid by one man to 
another upon a given event, the party upon whom is cast the obligation 
to pay is liable to the party who is to receive the money, if he does any 
act which prevents or makes it less probable that he should receive it. 
The negotiations for sale carried on by Burchell extended over two years. 
From the correspondence, it is clear that they cost him much in time 
and labour and something in money. It was quite open to the referee to 
take as the measure of damages what would have been Burchell's commis
sion at the stipulated rate, 10%, on the consideration actually received 
for the sale. This is what he apparently did. In their Lordships' view, 
therefore, the conclusion at which the referee arrived on the nature and 
limit of the appellant's employment, as well as on the amount of damages 
to lie awarded, are not only sustainable upon the evidence, but are in 
themselves right.

The plaintiff does not sue for damages, but there is no rea
son why they should not be ascertained in this action. What 
damages are proper to be allowed plaintiff in respect of this 
portion of his claim, we cannot fix on the material before us.

The sales upon which the plaintiff is entitled to his commis
sion of 109^ seem to be as follows: (1) Sale March 14, 1912, 
93.96 acres for $125,000, commission, $12,500. (2) Other sales
aggregating $4,980, commission, $498 ; total, $12,998.

My opinion, therefore, is that the plaintiff is entitled to judg
ment for $12,998 with interest at the rate of 5% per annum, 
and I think the date fron which this interest should be calcu
lated is March 14, 1912—t.iat is the only date which appears 
to be fixed and it applies to the $12,500 and may be applied with
out injustice, I should judge, to the residue of $498.

The plaintiff is also entitled to damages in respect of the sale 
of the residue of the property. I think the most satisfactory 
way of providing for the ascertaining of the amount of these 
damages is to direct that they be ascertained as on a trial by a 
Judge with or without a jury as a Judge may direct. If the 
parties fail to agree I think the plaintiff is entitled to the costs 
of the trial which has already been had.

As the defendant succeeded, in my view, on the most sub
stantial question involved in the appeal. I would give them the 
costs of the appeal.
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Scott and Walsh, JJ., concurred with Beck, J.
Harvey, C.J., dissented. Judgment varied.

QUEBEC, JACQUES-CARTIER ELECTRIC CO. v. THE KING.
Supreme Court of Canada, Sir Charles Fitzpatrick, CJ., Davies, Idington, 

Duff, Anglin and Urodeur, JJ. June 24. 1916.

1. Interest (III)—36)—Expropriation pboveedinuh—Abandonment.
There can be im allowance of interest under sub-sec. 4 of sec. 23 of 

the Expropriation Act, R.6.C. 1906, eh. 143, either upon the estimated 
value of the lands or upon the amount tendered therefor by the govern 
ment, where before the ascertainment of the indemnity the proceedings 
were abandoned and no special damages sustained.

2. Vobth (11—8)—Solicitor and client—Expropriation proceedings.
In case of an abandonment of expropriation proceedings the owner** 

are entitled to be fully indemnified for their costs as between solicitor 
and client and for all legitimate and reasonable charges and disburse 
inents in consequence of the proceedings.

Appeals by defendants from judgments of the Exchequer 
Court of Canada.

E. A. D. Morgan, for appellants.
Neu combe, K.C., Deputy-Minister of Justice, for respondent 
Sir Charles Fitzpatrick, C.J.. agreed in the judgments dis 

missing the appeals.
Davies, J. :—These two appeals from the Exchequer Court of 

Canada raise for determination the same questions and were 
argued together.

The questions arise out of proceedings having been taken on 
behalf of the Crown for the expropriation of lands of the re
spective defendants and the rights and liabilities of the parties— 
the defendants and the Crown—under those proceedings are to 
be determined by the provisions of the Expropriation Act.

A plan and description of the lands intended to be taken 
under sec. 8 of the Act were duly filed. Subsequently and be
fore compensation was agreed upon or paid the Crown, under 
sec. 23, gave notice to the appellants that their lands were not 
required and were abandoned by the Crown.

The appellants thereupon filed, to the information of the 
Attorney-General claiming a declaration that the amount ten
dered by the Crown was sufficient, a new defence claiming to 
recover interest at 5% upon the sum which should have been 
awarded them for damages in case the Crown had not aban-
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tinned. In the alternative they elaimed interest upon the aunt 
the Crown had tendered as the value of the lands taken.

In my opinion, the eeetion of the Aet relating to interest 
being allowed has reference only to esses where the Crown haa 
retained the lamia taken and doea not extend to or cover cnaea 
where, after filing notice of intention to take lamia, the Crown 
haa subsequently “abandoned” the lamia to the owners under 
the provisions of the Aet. Sub-aec. 4 of see. 23 makes special 
provision for the assessment of damages in the latter ease.

The trial .Judge acting under this sub-section found, ns the 
appellants had always retained “the unlimited user of the lands 
taken” which were enclosed with fences, that they had not sus 
tained any special damage, but, under the circumstances, deter 
mined that they should be allowed the costs of their action to 
be taxed as between attorney and client so as to eover “all the 
legitimate and reasonable charges and disbursements under the 
circumstances.”

Counsel for the appellants admit that no special damages 
were sustained hv his clients, but contends that they were en
titled as of right to interest, as previously stated, whether they 
have sustained special damage or not.

I cannot for the reasons 1 have stated accept this contention 
and am of the opinion that the finding of fact of the learned 
Judge as to the actual user and possession of the land, which was 
fenced in. having continued with the appellants and never hav
ing been interfered with, their rights are confined to the dam
ages which might be awarded them under sub-sec. 4 of sec. 23. 
That sub-section directs “the fact of the abandonment or re
vesting shall be taken into account, in connection with all the 
circumstances of the case.” in assessing the damages to lie 
awarded. This the Judge has done and he has in excluding the 
claim for interest, in my opinion, acted properly.

No doubt, in the taxation of costa, the registrar will follow the 
directions of the Judge as to the basis upon which allowance 
should be made, and the formal judgment so interpreted will 
fully protect the appellants.

The appeals, therefore, fail and must lie dismissed with costs.
Idinoton, J. (after stating the facta):—These appellants
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each claim to be entitled to interest upon at least the amount 
tendered as compensation.

There seems to be rather a curious misconception of legal 
rights arising out of such proceedings.

The statute under which the respective proceedings were 
taken rendered that done legal and furnishes the only remedy 
the appellant can have. It entitled the respondent to withdraw 
when so advised but provides for the assessment of any damages 
sustained in consequences of the proceedings.

The trial Judge has found there were no damages suffered 
save the costs duly awarded.

Each of these appellants, however, contends that it is entitled 
to interest; though frankly admitting there were no damages 
suffered and no change of actual possession.

The statute provides for interest being awarded in the case 
of the proceedings being so continued as to determine a sum due 
for compensation, but makes no provision for interest upon any 
imaginary undetermined sum. There is neither contractual nor 
statutory basis upon which to award interest.

The references to the Code and to the condition of things 
arising between an ordinary vendor and purchaser are all beside 
the question. These would not help appellants much even if 
applicable when he. parting with his ownership in the property, 
had not been deprived of the fruits thereof, but remained in 
undisturbed possession thereof.

Cases may arise where the party whose property has been 
claimed in way of expropriation has by reason of its being tied 
up suffered material damages, but this is not that ease.

The appeal as to costs seems hopeless in view of the costs 
awarded. I agree that the opinion judgment of Mr. Justice 
Audette should be read to interpret the formal judgment issued.

These appeals should be dismissed with costs.
Duff, J. :—The trial Judge has found first, that the appel

lants retained possession, and secondly, that they had suffered 
no loss in consequence of the expropriation proceedings apart 
from the expenses of preparation for trial thrown away.

These findings are fatal to the claim for interest although it is
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better to say nothing on the point which might have arisen had 
possession been taken by the Crown.

The appellants are entitled, however, and I think the 
learned Judge so held, to be indemnified fully in respect of their 
costs as between solicitor and client and all costs, charges and 
expenses properly incurred in preparation for the trial. Tho 
formal judgment does not sufficiently provide for that. As the 
judgment now stands the registrar, bound as he is .to follow' the 
terms of the formal judgment, is required by law to tax the 
costs as between solicitor and client according to the well settled 
rule, and that will be far indeed from affording the appellants 
the indemnity to which they are justly entitled.

The law requires the registrar to follow the formal judgment, 
and it is not open to him to correct it to make it accord with his 
interpretation of the learned trial Judge’s reasons ; and as the 
judgment is perfectly plain and unambiguous in its terms there 
is no room for interpretation. Expressions of opinion by Judges 
of this Court can add nothing to the powers of the registrar who 
is bound by law to act upon the judgment as framed construed 
as the law requires it to be.

These expressions may, however, remove the reluctance the 
learned Judge would probably have felt otherwise in correcting 
the formal judgment (after appeal to the Court) and making it 
conform to the judgment he in fact pronounced.

The judgment ought to have been formally altered by this 
Court ; but nevertheless I think the learned trial Judge in the 
circumstances would be acting within his jurisdiction in making 
the correction this Court ought to have made. See Prévost v. 
Bedard, 51 Can. S.C.R. 629.

A noun and Brodeur, JJ., concurred with Davies. J.
-------- Appeals dismissed.

PEDLAR v. RYDER
Saskatchewan Supreme Court. Lament, J. April 15, 1015.

1. Vendor and purchaser ( # I R—5)—Sale ok land—Judgment direct 
iNO payment—Vendor must first establish title to satisfac
tion OF COURT.

A vendor under an agreement of sale of land is not entitled to 
judgment directing the purchaser to pay the purchase money or any 
instalment thereof until he establishes to the satisfaction of the 
court that he has a good title to the premises sold.

[Cameron v. Carter. 9 O.R. 420, applied.]
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Appeal from a Master’s decision.
T. J. Blain, for plaintiff.
//. Ward, for defendant.
Lamont, J. :—This is an appeal from the decision of the 

Master in Chambers dismissing the plaintiff’s application for 
judgment on admissions made by the defendant Murphy. Tin- 
plain tiff sued for the balance due and owing under an agreement 
for the sale of land. The defendant Murphy filed a statement 
of defence denying the making of the agreement, the alleged de
fault, and any covenant on his part to pay. Subsequently he 
admitted that there was a balance of $4,534.51 remaining un
paid under the agreement. On this admission the plaintiff 
moved for judgment. The application was refused on the ground 
that there was “nothing whatever in the material to shew what 
title, if any, the plaintiff had to the premises in question, neither 
was there any allegation in the pleadings that he can obtain a 
good title.” From the Master’s decision the plaintiff now 
appeals.

In my opinion the application was properly dismissed. A 
vendor under an agreement of sale of land is not entitled to an 
order directing the purchaser to pay the purchase-money or any 
instalment thereof until he establishes to the satisfaction of the 
Court that he has a good title to the premises sold : Landes v. 
Kusch, 24 D.L.R. 136; Cayneron v. Carter, 9 O R. 426; McCall, 
Remedies of Vendors & Purchasers, 2nd ed., 23. If the question 
of title is raised in the statement of defence, title should, strictly 
speaking, be established at the hearing, although for convenience 
the question of title is frequently made the subject of a refer
ence. If the defendant in his pleading does not raise any ques
tion of title, a reference as to title should still be directed before 
an order against the purchaser is made: Fry on Specific Per
formance, 4th ed., 563; 27 Hals., 83 and 84. Had the plaintiff 
applied for leave to amend his pleading and for a reference as 
to title, his application would in all probability have been 
granted. This he did not do, but instead he claimed to be en
titled to judgment on the material as it stood.

The appeal will be dismissed, with costs.
Appeal dismissed.
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Ri LAND REGISTRY ACT AND SHAW.
British Columbia Court of Appeal. Mactlvnulil, CJ.A., Irviny, Martin, 

tlalliher anil McChtllips JJ.A. Avouât 10, 1015.
1. Land titles <fl—10)—Duties ok registrar—Discretion—Legality

OK INSTRUMENTS—APPARENT TITLE.
'1 he statutory duty of the Registrar of Title* in respect of registre 

tion of instruments is not merely ministerial but carries with it a 
certain amount of discretion which lie may exercise in order to ascer
tain the legality of instruments, and the apparent right or title of 
parties seeking their registration.

| Manniny v. Commissioner, etc., 15 App. fas. 195, billowed.J 
1. Land titles i 8 III—30)—'I ran seer ok mortgage—Apparent title —

Power ok attorney.
An assignment of a mortgage to himself by the donee of a power of 

attorney, without proof of acquiescence by the donor, does not estab 
liali a prima facie title, and the registrar of titles will lie justified in not 
receiving anvil instillment for registrati in.

3. Powers <(11—5)—Power ok attorney—Sale and assignment—Exe
Cl TION TO IMINEK. OK POWER.

A power of attorney to sell or assign a mortgage does not authorize 
the donee of the power to exercise that power in favour of himself.

Appeal from judgment of Gregory, J.
II. C. Ilaninytun, for appellant.
E. C. Mayers, for respondent.
Macdonald, V.J.A. :—In my opinion it van not be said that 

the registrar was wrong in refusing to register the instrument 
in question without proof of the acquiescence of the donor in 
the transfer of the mortgage by the donee of the power of attor
ney to himself. The registrar has to be “satisfied after examina
tion of the title deeds produced that a prima facie title has been 
established by the applicant” (R.S. eh. 127, see. 29). Now, 
one of such title deeds is the power of attorney in question. It 
empowers the donee to sell and assign the mortgage in question 
but not to himself, that is to say, it contains no term authorizing 
him to sell to himself.

It would have to be conceded that if the power of attorney 
had in express terms prohibited the donee from selling and trans
ferring the mortgage to himself, the registrar ought to refuse 
registration of the transfer. Now, though the power of attorney 
contains no such express prohibition, the law supplies it: Wil
liams on Vendors and Purchasers, 2nd ed., p. 986; and in equity 
such a transfer could not be upheld except by evidence of full 
disclosure, fair consideration and good faith on the part of the 
donee, the burden of proving which would be upon him : Dunne
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v. English, L.R. 18 Eq. 524. Without such proof the presump
tion must be against the validity of the transfer.

The judgment below however is founded on the view that it 
is not for the registrar to try the question whether the act of 
the agent was valid or not. That view, I think, would be quite 
right if it were not for the fact that the invalidity of the trans
fer, or perhaps more correctly, the voidability of the transfer, 
appears on the face of the documents.

As was pointed out by their Lordships in Manning v. Com
missioner of Titles, 15 App. Cas. 195, an officer in a position 
corresponding to that of the District Registrar is not to be 
deemed a mere machine for making registration even though 
the strict literal construction of the statute in the case before 
them would appear if strictly construed to make him such. I 
would allow the appeal.

Irving, J.A., dissented.
Martin, J.A. :—Under sec. 29 of the Land Registry Act the 

respondent applied for registration of a title to a charge, viz., the 
assignment to himself of a registered mortgage for $2,300 given 
by one Annie McKay to his father Harry T. Shaw. Though 
in this case the title which is sought to be registered relates only 
to the question ot the validity of the assignment of this encum
brance on the property yet it must be borne in mind that a 
question of general and far-reaching importance respecting titles 
to land is thus raised as appears by the following definition of 
“charge” given in sec. 2:—

“Charge” means and shall include any less estate than an absolute fee, 
or any equitable interest whatever in real estate, and shall include any 
incumbrance, Crown debt, judgment, mortgage, or claim to or upon any 
real estate.

The class of title that an applicant for a charge must estab
lish before the title thereto can be registered is a prima faeù 
title and the duty of the registrar is, after receiving the appli
cation in Form D., thus set out, section 29:—

The registrar shall upon being satisfied after examination of the title 
deeds or other evidence (if any) produced that a primâ fade title has liven 
established by the applicant, register the title of such applicant by making 
a memorandum thereof on the register, etc., etc.

I pause here to note that this requirement is the same as it
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was in the corresponding sec. 20 of the original Land Registry 
Ordinance, 1870, with the exception that the registrar must now 
not only in “satisfying” himself take cognizance of the title 
deeds produced by the applicant but also the “other evidence, if 
any,” produced to him, which is an amplification of the original 
sec. 20. And it is also to be noted that by that original section 
the same standard of prima facie title was required, both as to 
charges and fees simple (under sec. 19). At present, in appli
cations for titles to fees absolute and indefeasible (as defined 
by the interpretation sec. 2), under secs. 14 and 16, the registrar 
is to satisfy himself “that a good, safe-holding and marketable 
title” has been established, which indeed is the definition given 
of an “indefeasible fee” in an estate in fee simple so held. But, 
strangely enough, in neither of these sections is there a refer
ence to the production of “other evidence” than that which 
would appear from the “deposit with the registrar (of) all 
title deeds in his (applicant’s) custody, possession or power.” 
Whatever may be thought to be the difference (if any) theoretic
ally between a “prima facie” title and a “good, safe-holding 
and marketable one” in the investigation under secs. 14 and 
29, there is none in the final result and in practice because un
der 23:—

The register'*'! owner of nn absolute fee shall be deemed prim/l facie to 
be the owner oi ..he land described or referred to in the register for such 
an estate of freehold as he legally possesses therein, subject only to such 
registered charges as appear existing thereon and to the right of the Cr wn.

And by sec. 25 the certificate of title that he gets is “re
ceived as prima facie evidence in all Courts of justice in the 
province of the narticulars therein set forth, etc.,, The effect 
of a certificate of indefeasible title is set out in sec. 22. So 
it follows, as shewn by the test of sufficiency when the title to 
an absolute fee is challenged in Court, that there is no real or 
practical distinction in the class of title that is acquired under 
the one section (29) or the other (14), whatever, if any, there 
may be in the words describing them, and it is therefore the 
duty of the registrar to be as careful in “satisfying” himself 
“after examination” that the title has been well “established” 
in the one case as in the other. I have used the words “after 
examination” as though they occurred in this dual relation, but
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in fact, and strangely, they occur only in sec. 29 and not m 
14 or 16, which accentuates the obvious fact that the “satisfac
tion’’ under 29 is no mere casual one, but that there is a judi
cial as well as a ministerial duty imposed on him to “examine" 
both the documentary and ‘‘other evidence produced” to him— 
cf. Ex parte Bond (1880), 1 Hunter’s Tor. Tit. Ca. 257 ; John
son v. Kirk, 30 Can. S.C.R. 344, 350. So the same care should 
be exercised and the same standard required by the examiner 
in passing upon the title to a charge, say mortgage for $500, or 
a lease for 100 years, under sec. 29, as the title to a fee under 
sec. 14.

There have been some judicial expressions on the term 
"prima facie” title in our Courts and others. Thus Crease, J., 
He Shotbolt ( 1888), 1 B.C.R. Pt. II., 337, in an instructive judg
ment on the origin and operation of the statute, points out at 
p. 341, that “clearly the intention of the Act (is) in gradually 
perfecting titles by registration,” and says, p. 341 :—

The ordinary certificate merely shews that the person registered under 
it is the primd facie owner of the land subject to be defeated or otherwise 
disturbed in the possession of it by any claimant who can shew a somewhat 
better title, or in any of the ways in which such ownership may be legally 
divested in favour of some other person, such as informality, error or 
omission in registration, conflicting estate or interest. Both kinds of certi
ficates are subject to all registered charges and the rights of the Crown, 
but these do not affect the title itself.

In Hudson’s Bay Co. v. Kearns (1894), 3 B.C.R. 330, Mc- 
Creight, J., said, p. 343 :—

A prima facie title can only mean a gssl title < ill there is evidence to 
displace it.

And Drake, J., «aid, p. 345 :—
The registrar, even when a charge is intended to be registered, must 

satisfy himself, after examination of the title deeds produced, of a primd 
facie title. If there are no deeds produced, the registrar has to satisfy him
self of the reasons of the non production.

And cf. He Trimble, 1 B.C.R. Pt. II., 321, and He Vancouver 
Improvement Co. (1893), 3 B.C.R. 601.

In Kirk v. Kirkland, 7 B.C.R. 12, a conflict between two cer
tificates if title for absolute fees to the same property, the latter 
being derived under a tax sale deed, Mr. Justice Walkem said, 
P. 17:-

As might lie expected, counsel are agreed as to the proper meaning of 
the term ‘‘primd facie1' as used in the above sections ; but it may not be
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ami** to quotv the following from Mtarkic ( Kv. vol. I. 544»: "I'rimi facie 
evidence is evidence which, not being incoiiHiatent with the falaity of the 
hypothesis, nevertheless raises such a degree of probability in its favour 
that it must prevail if it be accredited unless it be rebutted or the con
trary proved.”

And Drake, J., «aid, p. 23:—
The certificate of title is not u title deed, but it is evidence of a puma 

facie title existing, and the alleged owner may be called upon to establish 
his title in proceedings properly instituted.

And at p. 27 gave certain extract» on the point from judg
ments therein mentioned.

In the same ease the Supreme Court of Canada, sub nom. 
Johnson v. Kirk, supra, considered the point at pp. 351 and 356, 
and held that the second certificate, issued during the existence 
of the first, was null and void, saying, p. 356:—

In fine the whole proceeding in the present case presents so many 
features of the utter absence of bona /idea as to remove all primâ facie evid 
enre of title which the certificate given by the registrar afforded if it 
afforded any.

Later in Carroll v. City of Vancouver, 10 B.C.R. 179, it was 
held that the holder of a certificate of title derived under a tax 
sale deed has “a good prima facie case as against the defendant 
(the former owner) until the latter shews a better title,” which 
he had failed to do either by production of his prior certificate 
or otherwise.

Recently in Howard v. Miller, 22 D.L.R. 75, (1915) A.C. 
318. their Lordships of the Privy Council, at p. 81, consider the 
question in relation to a certain deed which was not, and to cer
tain admissions which were held “sufficient to rebut the prima 
facie title conferred by registration.”

In Pritchard v. Hanover ( 1884), 1 Man. L.R. 72, 79. it was 
decided that a patent from the Crown establishes a prima facie 
title which will prevail unless displaeed, and Stevenson v. Tray- 
tor ( 1886), 12 O.R. 804, is to the same effect.

In proceeding to apply the foregoing observations to the case 
at bar we find that the regular documentary evidence discloses 
on its face the fact that the applicant had under a power of 
attorney from his father (who resided in England) to himself 
assigned to himself the mortgage that his father held from Annie 
McKay. The question therefore is, was the registrar right in
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holding that a title depending merely upon such an act and 
instrument could be deemed to be a judicial “establishment” 
of a “ prima facie” title Y

I shall cite some authorities on the subject in general and 
then apply them to the particular case. First there is the apt 
citation from Bythewood & Jarman given by the registrar in 
support of his ruling, and alternative requisition for ratification, 
and in Crowe v. Ballard (1790), 3 Bro. C.C. 117, 118, therein 
referred to, Lord Chancellor Thurlow said :—

Ballard undertakes to sell the legacy . . . then he buys it himself. 
That is alone sufficient to set aside the transaction. It is impossible, at 
any rate, that the person employed to sell can be permitted to buy.

The matter is very clearly put in Williams on Vendor and 
Purchaser (1911), vol. 2, p. 983, dealing with the capacity to 
exercise powers, which is the specific question in this case and 
is the third class the author is there considering, viz. :—

Where a man’s title to sell or buy some particular piece of land is 
derived, not from his own beneficial ownership of the land or the money 
to be employed in the purchase, but from an authority in that behalf 
given to him either by the act of the beneficial owner of the land or money 
or by statute on such owner’s behalf, then he cannot well exercise the 
authority by selling to or buying from himself, either directly or indirectly, 
unless the instrument or statute conferring the authority otherwise pro
vide. And if such instrument or statute allow of no exception in his fav 
our. and in the transaction in which he purports fct exercise such an nuth 
ority to sell or buy he be himself the purchaser or the vendor, either 
directly or through the mediation of an agent, trustee or nominee for him 
self, or even (in the case of sale) by sub-purchase from a stranger, the 
sale or purchase is voidable in equity at the instance of the beneficial 
owner of the land sold or money paid in purchase. The transaction is, 
moreover, so voidable on the mere proof that the vendor or purchaser was 
acting in exercise of such an authority and in effect sold to or bought from 
himself ; and it is immaterial whether the terms of the bargain so pur 
ported to be made were otherwise fair or were actually advantageous to 
the parties who seek to set it aside.

The special point about that statement of the general rule 
as applied to this case is contained in the latter portion of it 
respecting the “mere proof” and the “immateriality” of fair 
terms which otherwise would sustain the transaction : in other 
words it turns upon the defective way in which the authority is 
exercised, as, in the case at bar, a personal incapacity or dis
qualification ad hoc. The same author goes on at pp. 985-6 to 
explain the rule thus:—
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It appears to rest at bottom on the principle that an authority given 
must lie strictly pursued. Where a man is invested with an authority to 
sell or buy, the mandate is that he shall enter into a contract of sale or 
purchase; that is. a transaction implying a bargain between the person 
authorised and some other person acting independently of him, the result 
of which is, that each incurs obligations to the other. Now, at law. a 
man cannot make a contract with himself, either alone or jointly with 
others, if he purport to do so. the transaction is absolutely void as regards 
him. It is impossible, therefore, for a man to sell ti or purchase from 
himself at law.

And he proceeds to point out that while he may at law evade 
the consequences by employing another as his trustee, yet—

In equity, however, the sulistance of the transaction is regarded; and 
if a man exercising an authority to sell or purchase, in etfect sell to or buy 
from himself, the transaction is not considered to lie a sale at all. ami is 
therefore an improper exercise of the authority.

And again, at p. 988:—
A trustee for sale is no more competent to purchase the trust pro

perty as agent for a stranger to the trust than he is to buy it for himself. 
For to act as agent on liehalf of a pinch» #r would obviously be in direct 
conflict with his duty as a trustee for sale; and. as we have seen, an autli 
ority to sell is not well exercised unless the vendor contract with some 
other person acting independently of him.

And at p. 991 :—
'I lie rules governing the case of a trustee for sale or purchase are 

equally applicable in every instance in which a person exercising an auth 
ority to sell or purchase stands in a fiduciary relation to the person by 
or on whose behalf the authority was conferred; although the former may 
not he a trustee under a formally constituted trust. Thus, an agent cm 
ployed to sell or purchase land such as an auctioneer, an estât • agent, or 
a solicitor, cannot buy the principal's land from himself for his own use 
or purchase his own land from hiniRelf for the principal.

And at p. 992:—
Even in these cases, however, the rule appears to rest, at bottom, on 

the ground that a sale or purchase by the authorized person to or from 
himself is no contract at all, and is therefore no proper exercise of the 
authority. Expressed in this form, the ruk is equally applicable where 
the person exercising the authority does not stand in a fiduciary relation 
to those by whom or on whose liehalf the authority was conferred.

And after remarking on p. 993 that where an authority 
cannot he well exercised in favour of the person possessing it, 
"so also he cannot well exercise it in favour of any agent em
ployed by him to conduct or act in the sale,” and illustrating 
the ease of a solicitor or auctioneer employed to conduct a sale 
of land, who “cannot become the purchaser thereof,” he refera 
on p. 995 to the exception to the rule :—
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If the instrument creating an authority to sell or purchase expressly 
or impliedly permit the person, to whom the authority is given, to be 
himself the purchaser or vendor, the case is taken out of the general rule; 
and he may well sell to or buy from himself in exercise of the power 
. . . (and) Hut, of course, in every case in which a person invested with 
an authority to sell or purchase is specially empowered to be himself the 
purchaser or vendor, the terms of the special power must be strictly oh 
served ; if not, the general rule will prevail.

Tht* consequence# are thuN treated at p. 997 :—
Where one invested with an authority to sell or purchase in effect sells 

to or buys from himself, the persons by or on wuose behalf the authority 
was conferred have the option of affirming or avoiding the transaction ; 
and if they elect to affirm it, the person authorised is firmly bound and 
cannot maintain, as against them, that the purported exercise of his 
authority was void.

And after pointing out that there can be no election with
out notice or knowledge of the facts giving that right, he pro
ceeds to discuss and illustrate the different remedies open to 
the injured party in ease of avoidance. The practical result and 
effect of such transactions upon an investigation of title and the 
duty of a solicitor thereon are thus stated on pp. 1006-7 :—

Where, on a sale of land, the purchaser has notice from the abstract 
or otherwise, that ♦ *»* vendor derives title through a sale or other convey
ance made in favour of one occupying a position, from which undue in 
fluence would be implied, or made of a ceatui-que-trunt’n interest in the 
trust property to his trustee, the purchaser's advisers should point out the 
consequent objection to the title and require the vendor to furnish evid 
ence that the circumstances and terms of the apparently objectionable 
transaction were such as to render it perfectly valid. If the vendor can 
produce such evidence, the purchaser will have to accept the title on that 
point; for when such an objecthm has been so removed, the Court doe* not 
consider the title too doubtful to be forced upon an unwilling purchaser, 
notwithstanding that the evidence offered do not include any testimony 
given by or conclusively binding the persons, who would he entitled to set 
the transaction aside.

And then a cast* like the present is dealt with:—
If, however, a vendor’s title lie derived through a sale made by a 

person, exercising an authority to sell, in his own favour, the nature of 
the objection to the title is entirely different ; as in equity the exercise of 
the authority is void, and the equitable estate authorised to lie conveyed 
has never passed away from the persons by whom and on whose In-half 
the authority was conferred. In this case, therefore, the purchasn can 
not la» obliged to accept the title, without the concurrence of those js»r 
sons or their successors in estate, all being awi juris.

So far back as 1800 in Campbell v. Walker, f> Vcs. 678, where 
a trustee bought at public auction and for a fair price the Master
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of the Holla, after pointing out that the only way a purchasing 
trustee can protect himself ia by obtaining the consent of the 
Court to become a purchaacr, aaid, p. 680:—

The Court would divest him of the character of truatee; and prevent 
all the conaequencea of hia acting both for himeelf ami for the cestui que 
trust; for the reason of the rule ie, that no man ahall aell to himself; a 
case in which it is impossible for the Court to know, that he did not « j 

all he ought to have done. Theee infanta had not the guard they ought 
to have had; that the truatee should not act for hia own benefit, and the 
two character;, should not be united.

Coles v. Trecothick (1804), 9 Ves. 234, was relied upon to the 
contrary, but an examination of the ease shews that it supporta 
Campbell's Case because at p. 247 there is pointed out the neces
sity of “proving that the cestui que trust intended the trustee 
should buy” in order to escape from the rule.

In Lewis v. Ilillman, 3 H.L. Cas. 607, at 629-30, it was said 
by Tottenham, L.C.:—

I have been surprised, I confess, at this matter being puraued, when 
the rules of equity are so clear. No man in a Court of equity ia allowed 
himself to buy and aell the same property. He cannot aell to himself. 
Kvcn in the case of a fair trustee, he cannot sell to himself. If lie haa the 
power or the trust to sell, he must have some one to deal with. Courts of 
equity do not allow a man to assume the double character of seller and 
puichaaer; and it is necessary, in order to preserve the interests of per 
•uns entitled beneficially to property, to maintain that rule. But here 
is a case which goes infinitely beyond that; I should lay it down as a rule, 
my l/irda, that ought never to be departed from, that if an attorney or 
agent can shew he ia entitled to purchase, yet, if instead of iqienly pur 
chasing, he purchases in the name of a trustee or agent, without disclosing 
the fact, no such purchase aa that can stand for a single moment.

Thin shews two thing», the general rule that a man cannot 
ncII to himaelf even in a representative capacity, and that even 
where he has received authority to purchase openly, yet if he 
purchases secretly in the name of another the purchase cannot 
stand.

In McPherson v. Watt, 3 App. ('as. 254 at 266, Lord O’Hagan 
said

An attorney (at law) ia not affected by the absolute disability to pur
chase which attaches to a truatee. But, for manifest reasons, if he be- 
oomes the buyer of hia client's property, he does so at his peril.

And then he goes on to point out what the attorney “must 
be prepared to shew” to justify the transaction, and con
cludes :—
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And, although all these conditions have been fulfilled, though there has 
been the fullest information, the moat disinterested counsel and the fairest 
price, if the purchase be made covertly in the name of another, without 
communication of the fact to the vendor, the law condemns and invalidates 
it utterly.

This is u good illustration of how a title derived through a 
purchase by an attorney from his client might be justified, yet 
if during the investigation of it the fact should be disclosed that 
the attorney had “made the purchase covertly in the name of 
another” then the title could not be established at all because, 
ex facie, it was rooted in a transaction which “the law condemns 
and invalidates utterly.”

The latest illustration of the obstacles to self-contracting 
that I have found is in Napier v. Williams, 11911] 1 Ch. 361, 
where it was held that covenants in a lease made by one person 
with himself and others are void.

I have not overlooked Furnivall v. Hudson, [1893] 1 Ch. 
335, which was cited to us. I merely note that it was a case of 
express authority to do the particular act and therefore has no 
application to the present question.

Many examples might be given of instruments which are 
valid on their face but really void because of incapacity, and 
so soon as the hidden incapacity is detected by the examiner 
the prima facie title becomes a bad one. For example a title 
founded upon a power of attorney given by one discovered to 
be an infant, Zouch v. Parsons (1765), 3 Burr. 1794, at 1804; 
Combes Case, 5 Coke, 135, p. 140, Pt. IX. 766, 77a; a mortgage 
given by an infant contrary to the Infants Relief Act of 1874: 
Re Nottingham Permanent Building Soc. v. Thurstan, [1903] 
A.C. 6 : a lease given by one purporting to act as an agent for 
an infant: Doe d. Thomas v. Roberts (1847), 16 M. & W. 778. 
Nor can a mortgagee buy lands put up for sale under his mort
gage—Hodson v. Deans, [1903] 2 Ch. 647, where it is said at p. 
652 (citing Lindley, L.J., in Farrar v. Farrars' Ltd., 40 Ch.D. 
395, 409) :—

It is perfectly well settled that a mortgagee with a power of sale van 
not sell to himself either alone or with others, nor to a trustee for him 
self . . . nor to anyone employed by him to conduct the sale.
A sale by a person to himself is no sale at all, and a power of sale <loee 
not authorise the donee of the power to take the property subject to it
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at a price fixed by himself, even although such price be the full value of 
the property. Such a transaction is not an exercise of the power.

And a landlord may not buy the goods of his tenant sold 
under his distress as “mischief arises ... by the landlord 
being both buyer and seller:” Moore v. Singer Mfy. Co., [1904] 
1 K.B. 820, 826.

Finally, I refer to Williams v. Scott, [1900] A.C. 499, a de
cision of their Lordships of the Privy Council. That is a case 
of much assistance in determining the present point because as 
the report shews, p. 499:—

The question decided was whether the mortgagor’s title was a good and 
marketable one, he having derived it by purchase from himself as trustee 
for sale.

The mortgagee, the respondent, had, under the power of 
sale, agreed to sell the lands to the appellant who resisted an 
action for specific performance on the ground that the mort
gagor’s title was bad because he had purchased the property 
from his mother’s estate for which he was a trustee for the sale 
thereof. Their Lordships say, p. 503 :—

It is clear, undisputed law that a trustee for the sale of property can 
not himself be the purchaser of it, no man can at the same time fill the 
two opposite characters of vendor and purchaser.

And as this fact had become apparent during the investiga
tion of the title, specific performance was refused, even though 
efforts had been made to overcome the objection by adducing 
evidence to shew that all the beneficiaries had agreed in the sale 
with full knowledge of all the circumstances and an alleged re
lease was submitted as purporting to shew their approval and 
acquiescence. It was urged that in the absence of evidence to 
the contrary, the Court must assume that the release was a pro
per one and that the cestui» que trust were informed of all neces
sary matters.* But it was said, p. 508:—

Their Lordships are unable to agree in this view. The conveyance itself 
ie incapable of any interpretation but one, and that is unfavourable to the 
title. A trustee for sale of trust property cannot sell to himself. If, not
withstanding the form of the conveyance, the trustee (or any person claim
ing under him) seeks to justify the transaction as being really a pur
chase from the eeatuia que truat, it is important to remember upon whom 
the onus of proof falls. It ought not to be assumed, in the absence «if evid
ence to the contrary, that the transaction was a proper one, an<! that the 
cestui* que truat were informed of all necessary matters. The burthen of 
proof that the transaction was a righteous one rests upon the trustee, who
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in bound to product* clear affirmative proof that the parties were at arm's 
length; that the cratuia que trust had the fullest information upon all 
material facts; and that, having this information, they agreed to and 
adopted what was done. . . Under these circumstances, it would be
inequitable to force such a title as this upon the appellant. It is not 
merely that the purchaser would be running the risk of proceedings being 
taken by the ceatuia que truat to re-open the transaction. The purchaser 
would be saddled with a property which he would be unable for many 
years to put upon the market, unless recourse was had to some special 
restrictive condition which might seriously reduce the price a purchaser 
would be willing to pay for it

I make this citation also in support of the action taken by 
the registrar in calling upon the applicant for a ratification 
from his father before the title could be accepted. But the ap
plicant rejected this opportunity “to justify the transaction 
in this manner and stood his ground upon his bare right to sell 
to himself as establishing a prima facie title. In Delvex v. (Iran, 
[1902] 2 Ch. G06, Williams v. Scott, supra, was applied and 
specific performance was refused because the vendor was “not 
able to confer upon (the purchaser) a marketable title” (p. 
(ill), owing to the fact that a trustee for sale had re-purchased 
the property from his own vendee, the Court observing that 
“ Delves (the trustee) was incapable of purchasing under the 
circumstances.” And cf. also He Douglas and Powell*s Con
tract, 11902J 2 Ch. 296, at 313-4.

In the light of the foregoing authorities I am of the opinion 
that when an applicant wishes to “satisfy” an examiner that 
he has a prima facie title he must produce one which does not 
require further evidence, documentary or otherwise, to complete 
it to the full extent of the interest sought to be registered If 
what is produced is only sufficient to shew the examiner that 
something more is wanted to prevent its being defeated, or 
avoided, either by the exercise of an election in its favour, or 
for any cause, then it has not been “established.” It will be 
presumed in favour of it that, e.g., all documents executed and 
attested as required by the Act are valid and that persons who 
have executed them have done so in the professed capacity 
which is essential to due execution, and also that there has been 
no fraud in transactions which are ostensibly bona fide accord
ing to the documents produced. But where, e.g., said evidence



24 D.L.R.] Dominion Law Reports.

<1 incloses the fact that the apparently lawful capacity in which a 
vendor or purchaser acted ia a prohibited one to attain the de
sired object then there ia impressed upon the title such a “pal
pable blot” (Williams v. Scott, supra, p. 507), that it could not 
be forced upon a purchaser nor passed by the examiner as prima 
facie. So soon as it appears, in the course of the examination, 
that a transaction which is presi nably legally effective is not 
so, then the whole aspect of the matter changes. If th< situa
tion disclosed is such that it is inevitable that the document 
relied upon must 1m* supplemented by another or receive some 
further ratification or approval to make it effective, or that some 
active step must be taken to justify it, then there is no prima 
facie title. As the point is not easy to define precisely and as 
the subject is one of such great public importance 1 shall attempt 
to elucidate my meaning by giving some illustrations:

1. Where a title turns upon a duly executed lease or convey
ance from I)oe, the registered owner in fee, to Roe, the applicant, 
the title is prima facie established in the latter and should be 
registered. There is no presumption that the transaction, legal 
on its face, may have been the result of duress or is otherwise 
liable to Ihi avoided: on the contrary it is presumed to bo valid. 
2. lint if the evidence disclosed the fact that Roc was a solicitor 
and had covertly bought the land from one of his clients, then 
it would not Ik* prim à facie because such a transaction could not 
in any circumstances stand, and it would be necessary for the 
applicant to take some active step to cure the defect by getting 
a further conveyance from the client or formal ratification after 
full disclosure. 3. Or if it appeared that Roe was really a trus
tee who had sold trust property to himself, his title would like
wise fail and his grantees with it. 4. If it appeared that a 
power of attorney, ostensibly valid, under which a lease had 
been granted had actually been given by an infant, the title 
which was up to that discovery prima facie, would lie bail, lie- 
cause an infant cannot give letters of attorney. 5. The same 
would happen in the ease of a lease granted by an agent who 
was discovered to be the agent of an infant. 6. Likewise also 
in the ease of a mortgage given by an infant under the Infants’ 
Relief Act. 7. Likewise the same result in the event of a similar
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dieeovcry in the ease of a conveyance by a ward to his guardian 
because that is a void act.

In the case at bar we have an illustration of the same person 
attempting to exercise two capacities at the one time i.e., the 
buyer and the seller of a mortgage covenanting with himself. 
The moment that fact disclosed itself in evidence (here as it 
happens by the production of the power of attorney already re
gistered) it was shewn that the assignee could not buy from him
self as he was in a prohibited capacity, according to the gen
eral principle which 1 am of the opinion extends to this and 
similar cases and therefore the instrument was either void or 
(what in this case has the same effect) of such a nature as to 
be inevitably voidable unless approved of by the assignor and 
such a state of circumstances required the applicant to become 
the actor in obtaining the approval of the donor of his authority, 
otherwise no title could be established.

I am unable to see any distinction in principle between this 
case and several of those cited, c.g., Williams v. Scott, supra, and 
Delves v. (Iray, supra, and, in my opinion, the documents and 
evidence produced to the registrar have failed to establish either 
a “prima facie** or a “good, safe-holding and marketable title,” 
because of the said “palpable blot upon the face of the title” 
which no examiner of titles could safely pass over in the dis
charge of his duty which is well defined in the extract from 
Williams hereinbefore cited.

It follows that the appeal should be allowed.
flALUHE*, J.A.:—The document presented for registration 

was, on its face, contrary to law. That point is covered by the 
eases cited to us by Mr. Hanington.

The respondent’s contention is that it is no part of the duty 
of the registrar to inquire into the legality or illegality of the 
instrument, but his duty is to register same if it conforms to 
the provisions of the Land Registry Act. I cannot take thii 
view. I think the registrar’s duties are not those of a mere 
automaton and the more so in a case like the present where the 
instrument on its face is contrary to law. The appeal should 
be allowed.
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McPhillips, J.A. :—1 am in entire agreement with my bro
ther Martin, and 1 do not propose to add anything further, 
other than to say that 1 concur in allowing the appeal.

Appeal allowed.

Re A SOLICITOR.
Albtrta Supreme Court, Harvey, CJ„ Scott, Stuart amt Heck, 

November 0, 1015.
1. Solicitors (fill!—14)—Misappropriation or kinds—Striking from

roixs—Suspension upon payment—Compromise.
A compromise with his client» on a percentage basis is a sufficient 

compliance with an order of court suspending the disenrnllmcnt of 
a solicitor upon his payment of the claim» misappropriated in another 
jurisdiction.

2. Solicitors (I I R—12)—Striking off roils—Province of court.
A court in dealing with the moral litm-ss of solicitors to retain 

them on the Roll is merely a court of discipline specially charged 
with the duty of guarding the honour of the legal profession and 
judging, not the legal rights, but the moral character of the in
dividual. and is not bound by previous decisions.

[Re Knox, 20 D.L.R. 540. referred to.]

Application to strike a solicitor off the rolls, see 20 D.L.R. 
546.

Charles F. Adams, for the Law Society.
Alex. Stuart, K.C., for the applicant.
Stuart, J. :—1 concur in the views expressed in this mat

ter by my brother Beck.
I think it proper, however, and indeed my duty as a visitor 

of the Law Society, to take this opportunity of repeating and 
emphasizing the views I expressed on the original application. 
When Knox’s defalcations in Aberdeen were reported to the 
Law Society by two solicitors practising in the same small town 
us he on their own account and not as representing the persons 
injured as their clients, the course adopted while undoubtedly 
conscientious and in discharge of what was conceived to be a 
grave, if disagreeable duty was, in my opinion, a mistaken one. 
It was. or ought easily to have been, within the knowledge of the 
discipline committee that Knox had conic from Aberdeen to 
practise his profession in Alberta and had practised it without 
any impropriety for 2 or 3 years. One of the solicitors report
ing him, had in fact done his best to discover dclinquincies here, 
and had failed. Whether, however, the committee should be 
charged with knowledge of this or not may be a question. But
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ALTA. it wae easily within their knowledge that he had gained the eon- 
13, c. fldence of at least a large portion of the community and had

been elected mayor of his town. In these circumstances 1 think 
A Solicitos. the better and the proper course (I do not mean legally proper 

stutrt. j. but proper as in the exercise of a discretionary power in the 
matter of discipline) would have been to call Knox before the 
committee as is done in some cases both in Ontario and in Eng 
land (I have no knowledge of the other provinces) and then to 
say to the solicitor: “Now, Mr. Knox, you have come to Alberta 
and entered this profession, you have practised so far as we can 
ascertain with propriety and honesty for two or three years, 
you have apparently gained the confidence of the community 
in which you live to the extent of being elected mayor of your 
town. But we have been given information of certain delin
quencies of yours some years ago in Aberdeen, Scotland. These 
delinquencies seem to have been very serious. Therefore, while we 
do not feel disposed in these circumstances to launch an appli
cation against you now, after your courso here to have you 
struck off the Rolls and cast out as a pariah, we must insist that 
you give further evidence of your confirmed intention to act 
with honour as becomes one of this profession by repairing the 
wrongs you committed in Aberdeen, even though the • people 
injured have not themselves followed you out here and pro
ceeded against you, which, for many reasons, they may not have 
been able to do. The amount of your defalcations there is not 
a very large sum and you ought, with your apparent success to 
be easily able if you arc not interfered with publicly to make 
everything good. This you must do and we must insist that you 
shew us that you are making the promptest and best efforts you 
can to do so. We must require you therefore to report to us 
soon and continuously as to what you have done and can do in 
this regard. On this condition we shall let the matter rest in the 
meantime.”

This would not have been acting as a collecting agenev be
cause the persons injured had not complained. It would have 
been exhibiting some slight indication of humanity and Christian 
charity. Whether such considerations are entitled to even a 
small place in such matters may be a question, but, for my pur-
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pose, it is indifferent what answer is given, whether the answer ALTA, 
is “yes” or “no,” the reader may make his choice. Even in a s.C. 
criminal Court after a verdict of guilty, these, considerations 
do find a place when the punishment is to be considered. My A Soucitob 

sincere hope is that no one of us will be driven to ask in vain stuut. j. 
of a judge of righteousness to be given a second chance, or 
rather that he will not, after securing a second chance and using 
it well, find it snatched from him after all because his personal 
enemies have discovered and reported that he misused the first.

The course 1 suggest would have had at least this advantage 
that Knox would have been left in a far better position to re
pair the wrongs he committed by the absence of interference 
with his ability to earn the money to pay his obligations than 
he was put in by the course which has been pursued. Of course, 
if the possibility of reparation of the wrong is of vastly less 
importance in these proceedings than the fact that they had 
been committed what 1 say will be proportionately discounted.
I quite agree that the important thing is not the reparation of 
the money but the character of the man and the safety of the 
public. But I am convinced that the course 1 suggest would 
have been ample for the latter purpose in the special circum
stances of this case.

Of course if it be the ease that the aets committed by Knox 
in Aberdeen fix absolutely and permanently his moral char
acter and predestine him to repetition, there is little more to be 
said. But I think sueh a view of the matter reveals a grave mis
conception of the springs of moral conduct, and the psychology 
of wrong-doing. It leaves out altogether the question of sur
roundings and takes no account of the possible effect of a 
change to a new work where renewed hope and opportunity 
exist. And then what are we to say of the case of Laurie who 
was reinstated, or of that of Harris! I am quite conscious that 
the probability is that the Law Society thinks that those de
cisions wore wrong, but, after all, I feel sure that the time will 
certainly conic, if it is not already here, when very few will be 
found to express regret that some leniency was there exercised.
And the case of repeated acts of wrong-doing in this province
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ALTA. under the very eye# of the Court in to be distinguished from 
g. C. the circumstances of the case of Knox, to which 1 have referred.

1 have referred to the cases of Laurie and Harris with hesi-Rs
A Soucitob. tation because the reference to some extent violates a principle 

etuart~j. to which, in these matters of discipline, 1 think we should ad
here, viz., that previous decisions should not be viewed as bind
ing precedents creating an inexorable rule of law as in the case 
of decisions in Court actions on contested claims regarding pro
perty and civil rights. The Court in dealing with these matters 
is merely a Court of discipline specially charged with the duty 
of guarding the honour of the legal profession, and in doing 
so, of judging not of legal rights but of the moral character of 
an individual. To allow Court decisions in these matters to 
assume the same position as judgments on matters of law is to 
misconceive the whole situation. This tendency is natural where 
lawyers are dealing with the matter and where the decisions 
find a place in the Law Reports. 1 doubt, however, if they 
should be inserted there for this very reason, and incline to the 
view that a more proper and sufficient record of them would con
sist in placing them among the documents of the Law Society 
But I do not emphasize this. I have reason to believe that the 
Law Society is disappointed at the course of the decision in 
these matters and with the divergent views that seem to obtain. 
But in view of the established practice in this province there 
need be no surprise. In my view the trouble exists just because 
of the apparent absence of the possibility, according to the pre
sent practice, of adopting in proper cases the course I suggest 
should have been adopted in the case of Knox. My view is that 
a preliminary discretionary supervision should be exercised by 
the discipline committee, and if there is such now, that it should 
go farther than it apparently does. I am led to make this ob
servation partly on aceount of the statement made by counsel 
for the Law Society, on the original application, that he received 
his final instructions to launch that application simply from one 
member of the committee. In my view, there should be a win
nowing of the cases in the first instance by the discipline com
mittee and in some cases, of which the present is on example, an 
exercise of disciplinary power in a milder form before resort
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in had to the Court. There would then be far more ehance of 
unanimity in the Court. It is natural and easier, of course, to 
throw the burden of decision at once upon the Court, but they 
do take this trouble elsewhere and 1 see no reason why the A Solicit»*. 

trouble should not be taken here. Of course there is also a stuirt. j. 
natural craving for a rule and perhaps also a fear of the pos
sibility of the suggestion of unfair discrimination or secret in
fluence in the exercise of such a power by the committee, but 
the possibility of suggestion exists in any cast1 and can easily 
be faced by honourable men conscious of the rectitude of their 
intentions; while the desire for an easy rule tending to become 
a rule of thumb whose application might be unfair in the cir
cumstances of an individual case is just exactly what I desire 
to reject. The argument as to a collecting agency to which I 
have referred is an example of this.

The solicitor Knox is, no doubt, no paragon of virtue, but 
1 only know and ought only to know what is of record here 
against him, while, if my knowledge of things obtained in the 
course of litigation in the Courts reveals other things, all 1 can 
say is, that we excuse even a dog for snapping back viciously at 
those of his own kind who pursue him.

1 conclude by repeating and emphasizing again my conviction 
that the events in Wetaskiwin antecedent and leading up to the 
original application were and are quite proper to be regarded 
either by the discipline committee or by this Court in consider
ing the particular circumstances of Knox's, ease.

I add an observation which I intended to make in the begin
ning If we remember that the order made was the most that a 
majority of the Court thought should be made (without assum
ing that it was right, as to which there was a divergence of 
opinion), then that order simply did what 1 suggest the dis
cipline committee ought to have done in the first instance, and 
then with much greater probability of efficacy as to the result.

Beck, J. ;—At a sitting of the Court at which I was not m. j. 
present, an application to suspend or disqualify the solicitor 
was made. Written reasons for the decision arrived at were 
given. No formal Order was taken out hut the terms of the 
Order were settled between counsel for the Law Society and for
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ALTA. the solicitor. They agreed that the Order should he in a form
S. c. which 1 quote as far as it is material : “This Court doth fur-

ther order and adjudge that the said application to suspend 
A Solicitob. and disqualify the said solicitor, Alexander Knox, be not now 

Bi-ck.j. granted hut that the said solicitor do appear before this Court 
and satisfy it on or before July 1, 1915, that he has settled or 
has done or is doing what is reasonably within his ability to 
satisfy the claims of (1) Joseph Stuart,” etc., setting out some 
details. “(2) The North of Scotland Town and County Bank, 
Ltd., etc., and (3) The British Linen Bank, etc.; and in default 
of the said solicitor settling the said claims or satisfying this 
Court as to his efforts or in default of his applying for and ob
taining an extension of time for the said purpose within the time 
above limited, then this Court doth order and adjudge that the 
name of the said solicitor, Alexander Knox, be struck from off 
the roll of barristers and solicitors of the Law Society of Alberta 
and of the Province of Alberta.”

The solicitor has now shewn to the Court that he has settled 
the three claims against him by arranging with the respective 
claimants a compromise whereby, in consideration of the pay
ment in cash by trustees for his wife of an amount in cash and 
the giving of his own promissory note for sufficient to represent 
a total of 5 shillings on the pound of the claims they discharged 
him.

Personally I should have been much better pleased if the soli
citor had made no attempt to compromise the claims, so as to 
relieve himself as a matter of legal liability in respect of such 
portion of the claims as he found himself unable to pay, inas
much as the moneys in question were received by him in trust 
and his position as a solicitor imposed upon him obligations of 
the highest order. I should have been better pleased with the 
evidence of the solicitor’s full recognition of his moral obliga
tion to make good as soon as reasonably possible the whole 
amount in respect of which he was in default, accompanied, by 
no matter how small a payment on account, according to hie 
financial ability, than the compromise which he made.

I think, however, that the terms of the order as settled be
tween his counsel and counsel for the Law Society as being their
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interpretation of what the written reasons for the Court’s de- ALTA, 
vision meant, led the solicitor and his counsel to suppose that g. C. 
such a settlement of his claims as was in fact made, is that the 
Court expected of him. The very terms of the order seem to A Solicitor. 

me to indicate that at the time both counsel held this view, and b^mTj.
1 think we should not now hold the solicitor himself to anything 
better, though 1 should be much pleased if at some later date 
the solicitor voluntarily came before the Court and shewed us 
that notwithstanding the compromise he had finally discharged 
the moral obligation which still remains upon him of paying the 
residue of the claims.

I would therefore for my part hold that the solicitor has 
complied with the requirements of the order of the Court and 
that the application against him should be dismissed; but under 
the circumstances I think he should pay the costs of the appli
cation.

In dealing thus with the application I am influenced by 
several circumstances to which I will advert. First, the appli
cation is not based upon any misconduct of the solicitor com
mitted while he has been a member of the Bar of this Province.
During that time he has so far as the Court is aware, in no way 
misconducted himself. No doubt this Court may properly dis- 
cnroll a solicitor for misconduct committed in another juris
diction and before admission to this Bar, but I think it should 
be chary of doing so where, as here, he has been in active prac
tice for a considerable number of years, and his conduct during 
that period has not been impeached ; for it seems to be recog
nized that even with reference to misconduct within the juris
diction, honest conduct for a long time is ground for reinstate
ment. Not only has this solicitor’s conduct during his residence 
in this province not been impeached but it has been shewn to 
this Court that he has gained the respect of a great many of 
the business men of the community in which he resides, so much 
so that three or four years ago he was elected the mayor of Wet- 
askiwin, the place in which he has continuously practised his pro
fession. Another circumstance is this: the application against 
the solicitor was undoubtedly set on foot at the instance of a 
rival practitioner who was evidently actuated by no high motives

29—24 D.L.B.
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of righting a wrong but by the strongest feelings of personal 
enmity to the solicitor.

Previously to this none of the creditors had so far as appears 
sought any remedy against or punishment of the solicitor.

I am convinced that the solicitor will not again offend by 
such default as the application is grounded upon, and in my 
opinion, he will have been sufficiently punished for his past 
transgressions in this respect by the publicity of this applies 
tion which has been so long drawn out and the large costs to 
which he, himself, has been put and the costs which he is now 
ordered to pay in connection with the application.

Scott, J., concurred.
Harvey, C.J., dissented. Application dismissed.

GALE v. POWLEY.
British Columbia Court of Appeal. Macdonald, C.J.A., Irving, Martin.

Qalliher, and Mr Phillips. JJ.A. August 10, 1916.
1. Writ axd process (g II D2—45)—Soldiers — Statvtory prelimin

aries—Affidavit—Actions in hem.
Sin;. 144 of the Imperial Army Act 1881, ch. 58, as applied to Can

ada by the Militia Act, ch. 41. R.S.C., sec. 74, which provides that 
no process may issue against a soldier without the preliminary filing 
of an affidavit under sub-sec. 4. applies only to proceedings taken 
against the person of the soldier, but not to an action for the fore 
closure of an agreement for the purchase of lands, in which case it 
may be done by a notice in writing.

2. Vendor and purchaser (§ II—30)—Foreclosure by vendor—Neces
sary allegations—Title—Possession.

In an action for the foreclosure of a contract for the purchase of 
land, the court will not order the recovery of the possession of the 
land and the cancellation of the agreement of sale in the absence of 
any allegations that possession of the land was given to the purchaser, 
or that the agreement of sale, or the vendor’s title, had been registered.

3. Vendor and purchaser (§ II—30)—Remedies of vendor—Purchase
money—Foreclosure of purchaser’s interests.

An unpaid vendor cannot have the land and the instalments of the 
purchase money ; he must elect either remedy.

[Vancouver Land v. Pillsbury, etc. Co., 15 D.L.R. 775, referred to.]
4. Parties (8 II A 8—105)—Sale of land — Foreclosure action —

Necessary parties defendant—Assignee of purchaser.
An assignee of a purchaser to whom the purchaser’s interest under 

the contract had been assigned is a necessary party defendant to an 
action for the foreclosure of the contract for the purchase of the land, 
and his non-joinder will affect the judgment rendered in the action.

5. Pleading (8 IN—119)—Amendment—Nonjoinder of party — As
signees.

The non joinder of an assignee of a purchaser as" a party defendant 
to an action for foreclosure of the contract may be cured by amend-

[tfifig V. Wilson (1904), 11 B.C.R. 109, applied.]
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Appeal from judgment of Lampman, Co.J.

The facts of this case are as follows. The defendant, on 
February 8, 1913, purchased, under an agreement for sale, the 
property in question from one Kenning, and has tiled an affi
davit saying that on the same day he assigned all his right, title 
and interest therein to one Leonore Nicol.

The plaintiff on February 26, 1913, obtained from Kenning, 
the vendor, an assignment of all his right, title and interest in 
the agreement, and in the property in question, and all moneys 
then owing, accruing due, and unpaid under the said agreement. 
The defendant was a party to the assignment of February 26, 
1913, and therein covenanted to pay to the plaintiff said moneys 
and perform all covenants in the agreement of February 8, 
1913, contained.

In the agreement of February 8, the defendant covenanted 
to pay $660 down and four instalments of which the first two 
have been paid and the other two, viz., two sums of $317, and 
$317 payable on February 8, 1914, and August 8. 1914, respec
tively, have not been paid.

On December 16, 1914, the plaintiff brought this action for 
$589.18—an action for cancellation of the contract, as it is 
sometimes called in England : see Lysaght v. Edwards, 2 Ch.D. 
409, 506, seeking to recover the two instalments with interest, 
and in default ef payment for an order declaring the agreement 
of sale cancelled, and foreclosing the defendant’s right there
under, and for possession and forfeiture of the moneys paid.

The defendant did not file a dispute note but, on the return 
of a notice of motion for an order for cancellation and fore
closure, etc., counsel, instructed by him, did appear and took 
the ground that as the defendant was an officer in the 30th Bat
talion C.E.F., and might at any time be called upon to leave 
for the front, the proceedings were void or ought to be set aside 
for non-compliance with sec. 144 (4) of the Imperial Army Act, 
1881, 44-45 Viet. ch. 58. brought into force by the Militia Act, 
1906, ch. 41, sec. 74.

E. C. Mayers, for appellant.
F. J. McDougall, for respondent.
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B. C. Macdonald, (J.J.A.:—I concur with Martin, J., in allowing
C. A. this appeal.
— Martin, J.A. :—With respect to the first point, that under

v. see. 144 of the Imperial Army Act 1881, eh. 58 (applied to Can
POWLET.___ ' ada by the Militia Act, eh. 41, R.S.C. sec. 74) no process can

Martin, j.A. j8HUe against a soldier without the filing of an affidavit under 
sub-sec. (4) as a preliminary step and condition precedent, 1 
am of the opinion that such requirement relates only to proceed 
ings taken against the person of the soldier, and that the case 
at bar is governed by the proviso to said section which only 
requires “due notice in writing” to be given to the soldier in 
causes of action where execution against his person is not sought.

Then, as to the judgment that was pronounced. It is ob
jected that the vendor’s only remedy under this agreement is 
a sale of the property and a judgment against the purchaser 
for the balance, if any, due the vendor after the result of the 
sale is known (cf. Robinson v. Starr, 14 D.L.R. 767), and that 
the practice that has existed for some time in this province of 
granting foreclosure (see, c.g., Bourne v. Phillips, 13 D.L.R 
944, and Essen v. Cook, 18 D.L.R. 51, 20 B.C.R. 213; Davis \. 
Alvensleben, 20 D.L.R. 112, 20 B.C.R. 74), is unwarranted in 
law. But it is clear that there are other remedies, and one of 
them is a right to have the agreement cancelled in an action 
which in some, although not all respects, is in the nature of 
specific performance, and in others akin to one for foreclosure 
of a mortgage, and to possession of the property, retaining the 
sums already paid, pursuant to the stipulation for forfeiture 
thereof—for which the following cases are ample authority : 
Hudsons Bay Co. v. Macdonald, 4 Man. L.R. 237, 480 ; Jackson 
v. Scott, 1 O.L.R. 498, ije English cases cited by Moss, J.A., on 
cancellation and possession, and by Maclennan, J.A., on forfeit
ure of payments; West v. Lynch, 5 Man. L.R. 167; Schurman v. 
Ewing (1908), 7 W.L.R. 610; Canadian Fairbanks Co. v. John
ston, 18 Man. L.R. 589, 601 (considered in Whifla v. Rivervicic 
Realty Co., 19 Man. L.R. 746, 772, 775, 777) ; Pentland v. McKis- 
sock, 9 D.L.R. 572, and the recent decision of the Manitoba ( 'ourt 
of Appeal in Tytler v. Genung, 16 D.L.R. 581. At the same time 
an opportunity will be given to the purchaser to redeem within
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the time to be fixed by the Court, Cameron, J., remarking in 
the Canadian Fairbanks Co. Case, at p. 602:—

1 know that if thin agreement were before me in an action to deter 
mine it, or to enforce apecilic performance of it, 1 would give the defen 
dant an opportunity to remedy her default before her right* were fore
closed. If the action were only to have it declared that a notice of can 
cellation of the agreement, properly framed and served, was operative and 
effective, and she left the action undefended, 1 believe the Court would give 
her an opportunity to redeem in that case also.

This view was followed in the same Court in Fentland v. 
Mi K issuek, supra, and, finally, it has lately been decided by this 
Court that where the purchaser has abandoned the contract 
it will be cancelled and his payments forfeited: Vane. Land d* 
Inv. Co. v. PUlsbury Milling Co., 19 B.C.R. 40, 15 D.L.R. 775.

But I am further of the opinion that there is suffi
cient authority to justify the making of an order for 
foreclosure herein based upon these cases: Hudson’s Bay Co. v. 
Macdonald, and Wei# v. Lynch, above quoted; Great West Lum
ber Co. v. Wilkins, 7 W.L.R. 166, 175, a decision of the Sup
reme Court of Alberta, following the same; Steele v. McCarthy, 
7 W.L.R. 902, 911, a decision of the full Court of Saskatchewan, 
also following the same; Tytler v. Genung, 16 D.L.R. 581, 586, 
a decision of the Court of Appeal of Manitoba (wherein it is 
said that this “very common form of action ... is founded 
upon the analogy between the position, of an unpaid vendor. 
Where the purchase money is payable by instalments extending 
over a period of time, and that of the mortgagee,” though “the 
analogy is not in all respects complete,” p. 338) : Landes v. 
Kusch, 19 D.L.R. 520, (see Landes v. Kusch, 24 D.L.R. 136], and 
lastly by the recent decision of the full Court of Saskatchewan 
in Hargreaves v. Security Investment Co., 19 D.L.R. 677, where
in Jackson v. Scott, supra, was considered, and it was unanim
ously held that cancellation and foreclosure could be granted 
but not an order for personal judgment as well, and that the 
plaintiff must make his election, and an order for foreclosure 
was made, to take effect in default of payment within 6 months, 
the agreement being declared void and at the end, possession to 
lie given to the plaintiff, and the registration vacated.

In Attorney-General v. Sittingbourne, etc. R. Co., L.R. 1 Eq.
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63G, Lord Romilly, M.R., held that proper steps had not been 
taken in the Court to establish the lien (p. 639) and (p. 640) :—

That if the Court is to go beyond that, he (petitioner) must file a 
hill in the usual way to enforce the lien and get the benefit of it, 
but at the same time he pointed out (p. 639) the remedy of a 
vendor for his lien thus:—

It is true that a purchaser (note: obviously meaning vendor) has a 
lien for his unpaid purchase money, but he cannot, if he require the aid 
< f the Court, act differently from a mortgagee or any other person claim 
ing a lien; he must institute a suit and get that lien declared against all 
the persons interested in the estate, or at least all those who are subse 
quent to him in date, and who are foreclosed by his decree.

1 note that it was held by the Chancellor of Upper Canada 
in McMaster v. Noble, 6 Ur. 581, that a judgment creditor was 
there entitled to a decree of foreclosure or a sale of the lands 
of his debtor to satisfy his registered judgment, under the Can
adian statute, and that course had become an established prac
tice: Glass v. Freckelton (1886), 8 Ur. 522. And cf. Rolleston 
v. Morton, 1 Dr. & War. 171, at 195.

But it is further objected that the action fails for want of 
parties because the defendant, the purchaser, had, by writing, 
assigned all his interest in the property to one Leonore Nicol on 
February 8, 1913, the same day upon which he entered into the 
agreement to purchase from Kenning, and Kenning and his 
assignee, the present plaintiffs, had notice of defendant’s assign
ment to Nicol at the time Kenning assigned his agreement to 
the plaintiffs on February 26, 1913, and yet, notwithstanding 
this notice, Nicol has not been made a party to the proceedings, 
nor has even any provision been made in the judgment for fore
closure to bring her before the Court in any way, or to give her 
an opportunity to protect her rights. Though, as has been seen, 
this case is not in all respects the same as one between mortgagor 
and mortgagee, yet, as regards encumbrancers who are sought 
to be foreclosed, the principle is the same, and it is clear, to my 
mind, that this objection is well taken on the following authori
ties: Rolleston v. Morton, 1 Dr. & War. 171,193 ; Adams v. Payn- 
ter, 1 Coll. C.C. 530, 532; Burgess v. Sturges (1851), 14 Beav. 
440; Vankleek v. Tyrrell, 8 Gr. 321 ; Fisher on Mortgages 
(1910), par. 1670. And I note that in West v. Lynch, supra,
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a case very like this, the assignee (Hoare) of the purchaser was 
a party.

If application has been made to the .Judge below under O. 
ii.. rr. 12, 13, this objection would have been met by amendment, 
but no application to amend was made before him or before us.

And, furthermore, and apart from other things, the form 
of the judgment is open to objection because it orders the re
covery of possession of the lands and cancellation of the regis
tration of the agreement for sale in the absence of any allega
tion in the plaint that possession was given to or taken by the 
purchaser or that the agreement for sale, or even the vendor’s 
title had been registered; those remedies are asked for in the 
prayer of the plaint without any facts being alleged to support 
them.

The appeal should be allowed and the judgment set aside, 
but as said r. 12 directs that “no cause or matter shall be de
feated by reason of the misjoinder or non-joinder of parties” I 
think we should give leave to amend as we did in King v. Wilson 
(1904), 11 B.(\R. 109, and that the plaintiff be allowed to do so 
within one week and that the costs of and consequent upon said 
amendment and of the motion and judgment below be allowed 
to the defendant in any event, otherwise the action will be dis
missed.

Galijher, J.A.:—I agree with Martin, J.A., in allowing the 
appeal.

McPhillips, J.A.;—My opinion is that the defendant being 
an officer is not within the meaning of sec. 144 of the Imperial 
Army Act, 1881, ch. 58—an examination of the decisions proved 
this without a question of a doubt—therefore there was no 
necessity for the filing of an affidavit under sub-sec. (4).

I am, however, of the opinion that the judgment is wrong 
and cannot be supported. Firstly, because of want of parties 
—i.e., the defendant had before action assigned the agreement 
of sale and the assignee thereof was a necessary party to the 
action. Secondly, the judgment is wrong in form, in my opinion, 
in that the allegations as contained in the plaint do not support 
the judgment, and I agree with what my brother Martin states
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in this regard, but 1 do not wish to be understood as agreeing 
that foreclosure and forfeiture of instalments of purchase money 
can be decreed, not that it is necessary in the present ease to 
so decide ; 1 am rather inclined as at present advised to hold to 
the contrary, the plaintiff cannot have the land and the instal
ments of purchase money, the forefeiture should be relieved 
against, a power which the Court has and, in my opinion, one 
that should be exercised, see Kilmer v. B.C. Orchard Lands, 10 
D.L.R. 172, [1913] A.C. 319; Snell v. Brickies, 20 D.L.R. 209 
49 Can. S.C.R. 360 ; Bark Fong v. Cooper, 16 D.L.R. 299, 49 
('an. S.C.R. 14; Vancouver Land Etc. Co. Ltd. v. Fillshuni 
Milling Co., 15 D.L.R. 775, 19 B.C.R. 40. If the plaintiff should 
elect to accept a decree for sale, then in the result the instal
ments would be eliminated unless the sale was at a profit and if 
such should be the case the assignee of the agreement of sale 
would be entitled to such profit, the plaintiff will otherwise pos 
sibly only be entitled to the land subject to the lien thereon in 
favour of the assignee of the agreement of sale—for the instal 
ments of purchase money—see Rose v. Watson (1864), 33 L.«l. 
Ch. 385; but see Whitebrew v. Watt (1902), 71 L.J. (C.A.) 424, 
425, also the authorities previously referred to. However, thesi 
are questions which will no doubt have the careful consideration 
of the Court below and the law will be applied to the particular 
facts as adduced at the trial—the judgment as entered cannot 
stand. In the result, in my opinion, the appeal should be al
lowed and the judgment set aside—this will admit of all proper 
parties being added and amendments made—as may be advised.

(dissenting)
Irving, J.A., dissented. Appeal allowed.
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CHAPIN v MATTHEWS.
Alberta Supreme Cmrt, Harvey, C.J.. Scott, Stuart, and Beek, J,l. 

November 4, 1915.
I Salk (1 III—57)—Bkkavii or wabbanty—Ukkkctivk tbavtio.n km,ink 

—Limitation of i.iaiiii.ity—Kkvbkt iikfkctn.
In an action by the seller for the price of a traction engine the 

buyer is entitled to counterclaim for all damage* resulting from a 
failure of the engine to fulfil the purpose for which it ia to be used, 
and such right ia not affected by a condition in the contract against 
liability for secret defect*.

[Ctuipin v. Matlieirs, 22 U.L.II. 96, reversed.]
2. Da MAGIC* (§111 A4—83) — ItBKACII OK WABBANTY—DEFECTIVE TBACTION

KNG1NK—( ORT8 OF KKI’AIBN—E.XVKNMVK CONBVMIHO* OF Fl El.— 
('ONT OF PLOruilING.

Amounts paid Vi experts in an endeavour to make a traction engine 
work properly and for extra oil ami gasoline consumed by the engine 
above the normal consumption, as well as the cost of securing the 
ploughing to Is* done by some one else owing to its defective working, 
are recoverable by way «if damages for a breach of warranty of the 
fitness of the engine.

I Walton v. Ferguson, Iff D.L.K. 816, followed: Hadley v Itaxrndale, 
23 U. Ex. 179, applied.]

3. Statues (fill)—125 )—Fakm Macii in kb y Act—Rktboactivk opkba

The Farm Machinery Act (Alta.). 1913. eh 16. is of retroactive 
operation and applies to agie«*ments entere«| into before the passage 
of the Act.

| Human V. International Hamster Co., h) D.L.I5 351), not followed ; 
H'rsl v. (hrynnr, (1911] 2 Ch. 1, followed.]

Appeal from judgment of Hyndman. J.. 22 D.L.R. 95. 
James Muir, for appellants.
A. II. Clarke, K.C., for respondents.
The judgment of the Court was delivered by 
Stuart, J. :—The plaintiffs sued the defendant for the price 

of certain repairs and supplies furnished to the defendant for 
use in connection with a gasoline traction engine known as a 
Hart Parr Gas Tractor, which had been sold by the plaintiffs 
to the defendant. The defendant had paid in full for the en
gine hut had refusihI to pay for the repairs and supplies. When 
sued for the price of these the defendant counterclaimed for 
damages arising from certain alleged defects in the engine.

The contract of purchase was signed on May 30, 1910, al
though an order had been given the previous fall. The engine 
was delivered shortly after the date mentioned. The damages 
claimed may be divided broadly into three heads. (1) Damages 
suffered during the season of 1910; (2) Damages suffered dur
ing the season of 1912, and thereafter; (3) Damages due to a
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refusal by the plaintiffs to sell certain repairs and supplies to 
the defendant until those already obtained, being those for tin 
price of which the action was brought were paid for.

In my opinion, the claim for damages under the second and 
third heads may be very shortly disposed of. During the diffi 
culties encountered in the operation of the engine in the season 
of 1910, as to which more extended examination of the matter 
is necessary, it appears that it was discovered that a certain 
bolt, called a connecting rod bolt, had been bent. It was im 
possible to secure a new one immediately, and an expert of the 
plaintiffs who was endeavouring to put the machine in success
ful operation, advised that the only thing to do was to take the 
bent bolt to a blacksmith and get it straightened. The defen 
dant, as he himself said, told the expert that he did not think 
this was a very safe thing to do. Nevertheless, it was done and 
the bolt did the work required of it. Other difficulties did arise 
but, so far as this bolt was concerned, there was no further 
trouble that year nor during the whole season of 1911, when all 
the other difficulties having then been removed, the engine 
worked with complete satisfaction. The defendant, however, 
was supplied with a newr bolt by the plaintiffs before the close 
of the season of 1910. But, although he had been suspicious of 
the wisdom of using the bolt which had been bent and repaired, 
and although he had been supplied with a new one he omitted 
to remove the old one and put on the new one. The old one was 
used all through the season of 1911, during which no trouble 
occurred. At the beginning of the work in the spring of 1912, 
however, a serious break in the engine occurred, which, as the 
defendant contended, was due to the old bolt which had been 
bent and repaired. Even when beginning work in the third 
season the defendant, though he had the new bolt in his posses
sion, did not bethink himself of using it. In these circum
stances it is quite impossible, in my opinion, to lay the blame 
for the breakage upon the plaintiffs. If the break was due to 
the mended bolt, then the defendant himself and no one else was 
to blame for its continued use.

With regard to the refusal of the plaintiffs to sell repairs to 
the defendant, it need only be said that no contract or under-
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taking on the part of the plaintiffs to sell these repairs to the ALTA,
defendant was shewn in the evidence. The refusal complained s.C.
of was not given until tin middle of the season of 1911, after the cmatin

engine had been working satisfactorily for some time, and long fl
atter any obligation on the part of the plaintiffs under their A1 r"KU
contract to furnish repairs free, had expired. There was no 8luar,‘J'
breach of any obligation or duty in this respect by the plain
tiffs and the claim for damages under this head can therefore, 
in my opinion, not be sustained.

The contract price for the engine was $3,000, payable $800 
in cash and $2,200 on November 1, 1910, but there was a pro
vision for a discount of $250 if full payment was made within 
15 days. The machine was delivered about June 1. The plain
tiffs agreed verbally through their agent, though there was 
nothing about this in the contract itself, to send out an expert 
with the machine and to give the defendant three days’ instruc
tion in working it. The plaintiffs sent one Stone out with the 
machine to the defendant ’s farm and he began operations. Stone 
operated the machine one day only. During that day the mach
ine did not work satisfactorily. Stone said to the defendant, 
but not in evidence, because he was not called as a witness, that 
the machine was not oiling properly and there was something he 
could not understand. T1 re were frequent stops on this first 
day. At the close of the day Stone gave the defendant some in
structions about oiling telling him to pour every half day a 
bucket of oil into th< ank case or pit. There was, of course, 
another method of oiling the machine. This was an oil tank 
from which, by a regular system of automatic pumps, the oil 
was forced through pipes to the proper parts of the machinery.
The defendant stated that he and his assistants were not at first 
aware of the proper use of this oiling machinery. Stone did not 
work any longer than the first day. A snowstorm came on which 
rendered the soil unfit for ploughing for some days. Stone 
stayed over 3 days and then on the fourth, a Sunday, returned 
to Calgary and never came back. It was more than a week 
before the soil was in fit condition and then the defendant, or 
rather his son and hired man, began to work the engine them
selves. Some complaint was made by the defendant at the trial
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because he had not received the three days’ instruction as agreed. 
But it is rather doubtful how far this failure will assist the 
defendant. The fact that he made this agreement reveals some 
consciousness on his part that he did not know very well how to 
operate the machine. Yet, although he had not received the 3 
days’ instruction and although even the 1 day’s operation by 
Stone had not been a successful one, the defendant neither in
sisted on receiving the full instruction nor looked elsewhere for 
an expert to instruct him. If there was a legal liability for 
failure to give the 3 days’ instruction, the measure of damages 
would certainly be the cost of securing another competent in
structor, and for any delay incurred in securing one. But 
the defendant did not take that course, nor did he shew that it 
was impossible to get another expert promptly. He proceeded 
to put the machine in the hands of his son and his hired man 
for operation. In these circumstances it would seem clear, that 
the omission to furnish the full instruction agreed on can have 
no further bearing on the matter except to render necessary a 
consideration of the question whether any trouble which subse
quently occurred may not have been due to some extent to the 
inexperience of the defendant’s operators.

The first serious trouble occurred after defendant had plowed 
about 60 acres which would be only a few days’ work. It was 
then found that one of the main bearings of the crank shaft had 
burnt out and the defendant went to plaintiff’s office in Cal
gary and got new bearings. He asked Mr. Martin, a leading 
employee of the plaintiffs, what the cause of the burning was 
and was told that it must be due to the engineer in charge not 
attending to his oiling properly. There is some uncertainty as 
to the date of this interview. The invoice rendered the defen
dant for the bearings is dated July 19, but it may be that this 
is not conclusive, although I think it is probably approximately 
correct. It appears that while the trouble about oiling was still 
going on, the defendant paid in full for the machine and got the 
discount, though he may have been late, according to the letter 
of the contract.

The defendant said that his men eventually noticed that some 
of the oil pipes, four out of eight, did not have oil passing
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through them as it should, except for a time after the engine 
would be first started. Then the engine appeared to be losing 
its power and getting weaker and weaker. The defendant came 
into Calgary at different times during this period and com
plained, though this was to some extent denied by the plaintiffs, 
and enquired as to the probable cause of the trouble, but could 
get no explanation except a suggestion as to lack of attention 
to the oiling. Finally, things got so bad that the defendant 
asked the plaintiffs to send out a ma ‘ spect the machine and 
see if they “could tell us whether the engine was at fault or the 
men that were handling it.” A man named Lewis was sent out, 
and after examining the engine, he found grooves cut in the two 
opposite sides of the cylinder so deep that the compression was 
defective as the gas escaped through the grooves. Lewis took 
the cylinder out and found, so the defendant said, that the 
grooves had been caused by the pin or bolt to which the piston 
rod was attached, projecting at both ends into the walls of the 
cylinder, and that the friction of these projections had worn the 
grooves. Lewis, who was not called as a witness, told the de
fendant that the piston was carbonized and that it was necessary 
to get an entirely new cylinder. This event occurred about 
August 22. There is no evidence that Lewis criticized the way 
in which the machine had been operated. The new cylinder had 
to be sent for to Charles City, Iowa, and did not arrive until 
September 1. Then the plaintiffs sent a man named Struble out 
to place the new cylinder and new pistons were also brought. 
Struble, during his work, discovered that certain valves which 
he, according to the defendant’s evidence of what he said, sup
posed to have been in the oil pipes, had never been put in at all. 
Struble also was not called as a witness, but according to the 
defendant he said that the absence of these valves was what 
caused the trouble about the oiling. The defendant came into 
Calgary and got from the plaintiffs the valves referred to. Mar
tin, the plaintiffs’ employee, who gave him the valves, told him 
that although there were eight oil pipes only four valves were 
needed because four of the pipes ran directly down and that it 
was only the four pipes which ran first up and then down which 
needed the valves. The valves were taken out and put in by
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Struble, and thereafter there was no more trouble, so the de
fendant said, about the oiling apparatus. Thereafter it worked 
perfectly. Struble then proceeded to operate the machine when 
a new trouble appeared. The engine began to pre-ignite, that is. 
so the witness expressed it, “instead of the gas being fired in 
the chamber by the spark alternately” it would fire just as 
soon as there was enough gas in the chamber to explode. The 
consequence of this was that the engine worked irregularly and 
would puff and jump in a way which Struble considered dan
gerous. After repeated efforts Struble gave up, saying, “I am 
done, I want another man sent out, and I would like to see the 
man that can stop that thing.” He went away and the plaintiffs 
again sent Lewis out. He began operating the machine when 
the pre-ignition continued and soon the crank shaft broke. A 
new crank shaft had to be obtained from Charles City. It was 
October 1 before it arrived, Lewis then again went out and took 
some days in fixing up the engine. Then, when he began to 
operate it again the same trouble, pre-ignition, appeared. Lewis 
took some of the engine apart and examined it, put it together 
again, and again tried but still the trouble continued. He kept 
at it for two days. Then he said that he was dumbfounded and 
agreed with Struble. Next morning he determined to examine 
the exhaust chamber which would, as I gather, be a new one 
being part of the same casting as the cylinder which had been 
renewed. Upon doing so he found that there were certain pro
jections where the metal, during the process of casting had run 
through a joint in the casting form. These points or projections 
got red hot, naturally much hotter than the body of the casting, 
and so ignited the gas. Lewis got a piece of iron, knocked off 
these projections and smoothed them down. Then when he put 
the engine together it worked quite successfully both for the 
short time that remained that fall and all the next year until 
the break in the spring of 1912 already referred to.

The foregoing is in substance, the account of the matter given 
by the defendant and his sons. None of the experts having been 
called by the plaintiffs, there was little chance of contradictory 
testimony. Two witnesses were called by the plaintiffs who 
added something to the evidence. Martin, the employee of the
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plaintiffs, already referred to, stated that he had gone out to 
defendant’s place, just after Stone left, owing to the snow-storm, 
and had made enquiries as to how they were getting along, that 
the defendant had said that one of the cylinders was not tiring 
properly, that he had taken out the platinum point on a coil and 
finding it a little uneven had smoothed it out and put it back, 
that no complaint was then made about the oiling, that he had 
asked the defendant if he could recommend Stone, who strangely 
enough was plaintiffs’ own expert sent to instruct the ignorant 
defendant, as being a good man, to which defendant replied 
“yes,” that there had then been no complaint about the oiling, 
that the first complaint he heard of was in July, just before 
Lewis went out the first time, the complaint being in regard to 
want of power and compression. He advanced another theory 
as to the cause of the grooves which had been made in the cylin
der. He attributed it to the breaking of the piston pin, and he 
assumed that this was the pin which had been bent, his idea be
ing that when the pin was bent its ends would be tipped sideways 
slightly so that a portion would protrude. This implied, of course 
that the pin which was bent was the pin connecting the piston rod 
with the piston whose ends the defendant said were found to 
have projected beyond the circumference of the piston. Through
out the evidence of Martin it seems to have been always assumed 
that this was the pin which was bent, mended, and ultimately 
broken. But the defendant, in his evidence about the bent pin, 
refers quite plainly to a different pin or bolt altogether. Speak
ing of the visit of Struble, about September 1, when the valves 
were found to be missing, the defendant said, “He also found 
that when he took the engine down, one of the connecting rod 
bolts was bent.” “Q. That bolt holds the collar around the 
crank shaft? A. Yes.” And again, in the evidence of the de
fendant’s son, Charles D. Matthews, when describing the break
age which happened in the spring of 1912, said : “I came to look 
round and I found this broken bolt, that bolt there was broken 
and the other one was bent and was still sticking on to the con
necting rod.” And on being questioned as to how he identified 
the broken bolt produced and made, ex. 5, as the bolt that had 
been bent and then straightened by the blacksmith, he spoke of
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certain battering on it and said: “Well, the other bolt, it takes 
two bolts to hold this thing on there, and the other bolt was 
bent.” This seems to make it clear that the bent bolt was not 
at the piston end of the connecting rod but at the crank shaft 
end, and that when in examining Martin in chief, counsel for the 
plaintiff asked him : “What would cause that pin to break, the 
pin in the piston connecting the rod with the piston f” and 
also, when in other parts of his evidence, reference is made to tin- 
piston pin being broken, there was some misapprehension in 
the mind of both the witness, who had never seen the bending or 
the break at all, and of the examining counsel, as to what had 
actually been broken. The defendant and his son both spoke of 
a bolt being broken, at least that is how the defendant de
scribed it at first but he was led by his counsel later on to speak 
of it as a “ pin. ” It is quite evident that he was referring to a 
bolt all the time. After the renewal of the cylinder, the piston 
was also renewed, though not the piston rings, and I think the 
necessary inference is that the piston pin in the new piston was 
also new and thus the projecting and cutting of grooves would 
not, and in fact did not, occur again. Martin also advanced a 
theory about the lack of compression and escape of gas. The 
piston rings, he said, which go around the piston and by the 
operation of expansion, fit absolutely tight to the walls of the 
cylinder, had become fixed solidly through carbonization, due 
to too much oil, and hence did not expand but allowed an escape 
of gas. He could not deny the making of the grooves but he 
advanced the theory that when the bearings burnt out around the 
crank shaft that shaft got “too much slack” thus causing a 
“pound” which cracked the piston pin, and that the pin being 
broken it would follow that a groove would be made It is 
plain, therefore, that the whole theory advanced on the part of 
the plaintiff to explain the grooves rests upon the false assump
tion that it was the piston pin which was bent. In my opinion, 
upon the evidence, there is no other conclusion of fact possible 
than that the grooves were caused by a projection of the ends 
of the piston pin, and that this was a defect in the construction 
of the machine existing from the beginning.

As to the lack of expansion in the piston rings, which was
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the other explanation given by Martin of the escape of gaa, this, ALT*, 
he said, was due to excessive oil causing carbonization and hard- s.C. 
ening. There is no evidence, however, which suggests any (.”~N
different method of oiling being adopted after the engine began r.

\f ATTHFWKto work properly from that ' before, except the insertion ___
of the valves, and except that a bucket was not used. It seems s,u*rt J 
to me that the proper conclusion to be drawn from the evidence 
is, that the escape of gas was due to the grooves which were worn 
in the cylinder. The evidence of the men who actually worked 
the engine and the statements made by the experts sent out by 
the plaintiffs arc, I think, much to be preferred to a mere hypo
thesis suggested by one who never actually saw the engine work
ing at all. There is no evidence that the piston rings ever did 
in fact become “seated solid” in their grooves, as was suggested 
by Martin, owing to excessive use of oil or owing to any other 
reason. There is no evidence that there ever was excessive 
oiling. There is no evidence that the defendant ever put more 
oil in the crank case than he was told by Stone to put there 
and Martin admits that oil should be kept there “up to a certain 
level.”

It is quite true that the defendant did at one place in his 
evidence speak as follows :—

But the waste of oil was only a minor part of the damage caused by 
putting the oil in the crank case, (,>. Yes, lieeause it carbonized A. Yes, 
that was what ruined the eyUnder, . . .
and again, on cross-examination, he was asked :—

Q. And the next thing was the piston, when Lewis came out and you 
discovered that the pin had broken and was making grooves in the cylinder 
that was the next difficulty? A. Yes.

but he also says, speaking of the first visit of Lewis:—
Yes, he took the cylinder out and he found that the cylinder or piston 

pins, the piston that opened to the connecting rods, projected at the end 
a little and therefore, from there projected into the two walls of the 
cylinder on the opposite sides and that was what had cut the grooves in 
the cylinders, and he could not understand why that piston pin should he 
longer than it should be wnies* it were broken, it should not stand out that 
way in the middle.

There is no denial of these last statements, they furnish a 
more intelligible reason for the existence of the grooves than 
the theory of carbonization, particularly when it is observed

551
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that the grooves were in the opposite walls which would not 
necessarily result from carbonization, but is consistent with the 
projection of the ends of the pin. 1 think his statement that the 
grooves were caused by carbonization is not the correct reason 
and is only a reflection in his mind of a theory afterwards ad
vanced by the experts. The statement of this theory is not as 
acceptable when we are trying to discover the facts and the actual 
cause of them as the precise statement of fact that the piston pin 
projected.

After a careful examination of the evidence I have become 
convinced, as 1 have said, that all the references made by counsel 
for the plaintiff to the breaking of the piston pin arose out of 
the report by the defendant, above quoted, of the explanation 
merely suggested by Lewis of a reason why the pin projected. 
Lewis merely said, “Unless the pin were broken.” But that it 
was found to have been broken in fact was not stated by the 
defendant in his first account of the matter, and his apparent 
admissions afterwards that it had been broken were, I think, 
merely put into his mouth by cross-examining counsel, anxious 
to sustain a theory that improper oiling was really the ultimate 
cause of the grooves, and were made by him without a clear 
apprehension of what he was being induced to admit. And 
even if that were the true theory I think the absence of the valves 
accounted even for the improper oiling. It is indeed difficult 
to follow the theorizing of the plaintiffs on the subject of oiling, 
because at one time absence of oil is suggested as the cause of 
the burning out of the bearings, thus causing a slack and a jerk, 
and at another, excessive oil as a cause of carbonization and 
sticking. Apparently the theory was that not enough oil was 
put in the oil tank or else the pipes stopped up with dirt, which 
last was pure supposition, while too much was poured into the 
crank pot or case.

Whether the trouble, which increased apparently in extent 
as the summer wore on, was due at the start to lack of oil or 
to the immediate wearing of the grooves on the surface of the 
cylinder is a question which is probably impossible to decide de
finitely. There is no doubt that there was a lack of oil passing 
through the pipes whether it was due to an omission by the de-
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fendant to put oil in the oil tank regularly enough or to the 
absence of the valves. Here again, we have the evidence of 
actual facts as against the theories of the experts. The evid
ence of the defendant shews that he told his son at the beginning 
to put oil in the oil tank and repeated to him and the other work
man to be careful to sec to that. There is no evidence that they 
omitted to do so. It is natural, of course, to suggest carelessness 
and omission on their part as an explanation, but it seems hardly 
credible that they should continually wonder why oil was not 
coming through the pipes properly and yet not take the pre
caution to sec that oil was in the oil tank. The plain fact is, that 
after the insertion of the valves by Struble all trouble from oil
ing disappeared. That is the stubborn fact of the situation. 
Certainly, the makers of the engine at one time thought valves 
were, if not a necessary, at least a helpful device. On the other 
side there is nothing but the evidence of the witness Gueffroy, 
who came from Charles City, Iowa, where he was engaged in 
selling automobiles, but who hud been in 1909 and 1910 em
ployed by the manufacturers of the Hart-Parr engine in testing 
engines before they were sent out. He stated that the company 
decided in 1910 to discontinue the insertion of the valves as 
being unnecessary. He explained how the pumps and pipes 
would work quite satisfactorily without them. The omission of 
the valves had therefore been not accidental but due to a deci
sion that they were not necessary. Notwithstanding this 
it seems to me impossible to avoid the conclusion that the 
absence of the valves caused the trouble in the oiling. Struble, 
the plaintiffs’ expert, said so to the defendant, and when they 
were inserted the trouble disappeared.

1 think, therefore, that we ought to find as facts that there 
existed from the beginning two defects in the engine: 1st, the 
projection of the ends of the piston pin causing the grooves to 
he worn, and, 2nd, the absence of the valves causing defective 
oiling.

This long and detailed examination of the evidence has 
been necessary because we have not the advantage of any find
ing by the trial Judge upon the question of defects in the en
gine. He dismissed the defendant’s counterclaim on the ground
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that the damagOH were not such as were contemplated by the 
parties as likely to arise from a breach of the terms of the con
tract of sale applying, apparently, the rule in Hadley v. Baxen 
dale, 23 L.J. Ex. 17!). With much respect 1 think that view was 
wrong. There is ample evidence to shew that the plaintiff knew 
the purpose for which the engine was to be used. Damages re
sulting from a failure of the engine to fulfil that purpose were 
certainly recoverable provided there was, under the terms of the 
contract, a legal liability at all.

The contract contained the following clauses :—
Said engine is purchased upon and subject to the following mutual and 

independent conditions: It is warranted (if new) that it is well made and 
of good materials and workmanship: That if properly operated it will 
develop the rated brake horsepower continuously and easily.

Should any part (except batteries, belting and spark plugs which are 
not warranted) prove defective within six months from date of delivery 
through inferior material or workmanship, the same shall be furnished 
by the Hart Parr Co. on board cars at Charles City, Iowa, the defective 
part to be returned prepaid to the Hart Parr Co. at its factory or nearest 
branch house for inspection, and if found defective the charge made for 
the new part furnished will lie remitted.

If inside of six days from the day of its first use it shall fail to fill the 
warranty with respect to the development of power, notice shall be given 
to the Chapin Company at their office at Calgary, Alta., by registered 
letter or telegram stating wherein it fails to fill the warranty and reason
able time given the said company to send a competent person to remedy 
the defects, if any there be, the purchaser rendering necessary and friendly 
assistance. If the engine cannot be made to develop the guaranteed 
power it shall lie returned by the purchaser free of charge to the shipping 
point where received, and the payments made will be refunded and no 
further claim is to be made on the company. If the purchasers fail to 
make the engine do satisfactory work through improper manage 
ment, inefficient operators or neglect to observe the printed or written 
directions of the manufacturers, then the purchasers are to keep the engine, 
also to pay all necessary expense incurred by any man sent at their re
quest to put the engine in condition for successful operation.

It is further mutually understood and agreed that the use of said en
gine after the expiration of the time named in the above warranty shall lie 
conclusive evidence of the acceptance of the same and full satisfaction to 
the undersigned who agrees thereafter to make no other claim on the 
Chapin company. And further, that if the above engine is delivered to 
the undersigned before settlement is made for the same as herein agreed 
or any alterations or erasures are made in the above warranty or in this 
special understanding and agreement the undersigned waives all claims 
under warranty.

An importnnt question raised in the ease is, whether the
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provisions of the Farm Machinery Act of 1913, ch. 15, sec. 3, 
apply to the agreement in question and to the terms above quoted 
from it. That section reads as follows :—

No covenant, pro vino, stipulation or condition in any agreement 
(whether under »eal, verbal or written) shall be binding upon the pur
chaser of farm machinery, provided a Court or Judge shall decide or de
clare that such covenant, proviso, stipulation or condition is, under all 
the facts and circumstances of the case unreasonable.

The trial Judge held, following the decision of Walsh,
J. , in Henson v. International Harvester Co., 16 D.L.R. 350. that 
the statute did not apply to the agreement in question inasmuch 
as it was passed after the agreement was made. I was at first 
inclined to look upon this view as correct and there are certainly 
general expressions in the text books and some of the cases which 
seem to support it. But upon further consideration, I have con
cluded that the statute does apply to agreements entered into 
before it was passed. The case of West v. (Iu ynne, (1911 ) 2 Ch. 
1, decided by the Court of Appeal in England seems to me to be 
entirely parallel in its facts and the reasoning of that case seems 
to Ik* quite applicable here and to be based upon sound principles. 
I do not need to repeat the arguments there advanced by the 
Judges who decided the case. A perusal of their judgments 
will reveal quite clearly the principle to be applied. The judg
ment of Walsh, J., referred to was given at the close of the argu
ment. and his attention does not seem to have been called to 
West v. G Wynne, supra. He relied mainly upon the case of 
Sidbaek v. Field, 6 W.L R. 309, decided in the Yukon Terri
torial Court and the authorities there collected, also referring to 
Smithies v. National Ass. of Operative Plasterers, ( 19091, 1
K. K. 310. This latter case, however, decides merely that a statute 
declaring that “an action against a trade union (for certain 
things) shall not lie entertained” could not be held to apply so 
as to stop an action already begun before the Act was passed 
as if it read “shall cease to be entertained.” With regard to the 
cases cited in Sidbaek v. Field, supra, we may refer to the words 
of Dr. Lushington in The Ironsides, 6 L.T. 59:—

In the general principle I entirely concur, namely, that a* a general 
rule, all statutes should be construed so as to operate prospectively, and 
especially n"t to take away or affect vested rights. But true as this rule 
is and generally admitted as founded on common justice and ancient auth-
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be what intention has the legislature expressed in the statute to be con 
strued. The presumption is that it is not retrospective, a presumption 
which is more or less strong according to the circumstances of each par
ticular case. The qualification of the general rule seems indeed to have 
operated upon the mind of Parke, B., when he assented to the opinion of 
the majority of the Judges in the case of Moon v. Durden, 2 Ex. 22, and 
one of the circumstances which I think is entitled to much weight depends 
upon the consideration whether the statute is remedial.

In these words Dr. Lushington perhaps did not observe very 
accurately the distinction as to retroepectivity which was made 
by Buckley, L.J., in West v. Gwynne, [1911] 2 Ch. 1, at p. 11, 
and 12. But the remedial character of the statute is, as Dr. 
Lushington says, a very important consideration. The legis
lature found that agreements for the sale of farm machinery 
often had inserted in them most unreasonable conditions, condi
tions which were plainly unfair and unjust, and it therefore 
conferred upon the Court or Judge a power of deciding whether 
any particular condition was unreasonable in all the circum
stances or not and of relieving the purchaser from the burden 
of the condition, if it was found to be unreasonable. It is en
tirely analogous to the power of the Court to relieve against a 
forfeiture. As Buckley, L.J., said in West v. Gwynne, supra, the 
statute docs not speak of “any agreement executed after the 
passing of this Act” but of “any agreement” without limitation. 
When the legislature was confronted with the facts that unrea
sonable conditions were being continually inserted in such agree
ments it seems to me quite contrary to reason to suppose that it 
intended to allow all unreasonable conditions created in the past 
to continue to operate, as they certainly did, with unfairness and 
injustice, and to withhold from the Court the new power of dis
regarding them while not extending the power and jurisdiction 
only to agreements thereafter entered into. The words “any 
agreement” arc quite plain and in their natural meaning in
clude past as well as future agreements and I do not hesitate to 
hold that the intention of the legislature to cover by the enact
ment past as well as future agreements is quite clearly in
dicated. It does not follow that a similar result would be reached
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with respect to the other sections of the Act, particularly section 
5 where the expression ‘ ‘ shall be sold ’ ’ is found.

1 think, therefore, that in considering the effect of the con
ditions and warranties, above recited, the Court may exercise 
the power given by the statute. The first warranty was that the 
engine was “well made and of good materials and workman
ship.” This warranty was, as 1 have shewn, broken in two re
spects. This warranty is expressed to be one of a number of 
“mutual and independent” ones. I take this to mean that it is 
“independent” of the other warranties or conditions. This 
points to the conclusion that the condition as to notice within 
six days has nothing to do with a breach of this warranty. Fur
ther, the provision as to notice within 6 days is expressly limited 
to a non-fulfilment of the warranty with respect to the develop
ment of power. Of course, it may be that non-development of 
power might be due to defective workmanship and construction 
but there might very well be other reasons for the failure to de
velop power. In my opinion, therefore, the provision for notice 
within 6 days is not even upon a proper construction of that 
provision, as it stands applicable to a breach of the first war
ranty. But even if it were, I should not hesitate to hold that 
it is quite unreasonable to impose upon the purchaser the obli
gation of discovering secret defects within 6 days. The real 
defects were not discovered by Stone when he operated it the 
first day and he was the company’s expert.

The provision that defective parts should be returned within 
6 months has no application. As a matter of fact, all defective 
parts were made good within six months and there is nothing 
in the clause which says that a supplying of new and perfect 
parts free within 6 months would relieve the plaintiffs from lia
bility for damages caused previously by the existence of the 
defects. It surely could not have been intended by the plain
tiffs to make a stipulation that, although they had warranted the 
engine to be well made, of good workmanship and materials, and 
although defects in material or workmanship might not appear 
for 6 months they could still, by merely supplying new and per
fect parts and reserving to themselves or the manufacturers the 
sole power of judging whether the part was defective or not
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and of retaining or remitting the payment made for the new 
parts, according to their decision, relieve themselves from any 
damages theretofore suffered by reason of the existence of the de
fect. If such were the true effect of the condition it would, in 
my opinion, be properly described as unreasonable because it 
would amount to destroying largely by an obscure and involved 
provision, the benefit purported in the first place to be given to 
the purchaser under the simple and direct warranty first set out.

With regard to the last condition to the effect that the use 
of the engine “after the time named in the above warranty” 
should be inclusive evidence of acceptance and bar any claim 
against the company, I am of opinion that this cannot assist the 
plaintiffs. The words “the time named in the above warranty” 
refer clearly to the 6 days mentioned in the preceding para
graph which paragraph deals only with a failure to develop 
power generally. It may be that the proper interpretation of 
the clause as it stands is that the purchaser implied acceptance 
and his being barred from making any claim, have reference only 
to a failure to develop power and not to a breach of the first war
ranty which has nothing to do with the 6 days’ notice. If, how
ever, this is not the case and the clause as it stands and in its 
proper meaning really covers secret defects of workmanship, then 
1 hold that it is utterly unreasonable and is not, under the stat
ute, binding upon the purchaser because its effect would be to 
destroy practically the whole benefit of the simple and direct 
warranty previously given, inasmuch as it places upon a pur
chaser, admittedly not an expert, the obligation of discovering 
every secret defect, whose full results might only gradually 
develop, within a period of 6 days or else lose all advantage from 
the first warranty.

Something was also said in the argument respecting the 
clause in the lost condition above recited, which stipulates for 
a waiver of all claims to damages where delivery is made before 
settlement. In my opinion, “settlement” means here the giv
ing of the notes and making the cash payment. I infer from the 
evidence, although there is no direct statement on the point, that 
the cash was paid and the notes given before delivery, so that 
whatever one may think of the reasonableness or unreasonable-
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ness of such a provision it docs not bar a claim for damages.
A good deal was said about the defendant making no com

plaints for a long time and about his saying that the engine was 
working all right. The first matter is, in my opinion, irrelevant, 
and the second, if looked upon as an admission is not conclusive 
against him. There is no possibility of getting past the fact that 
the engine was eventually discovered to be defective in two 
very material particulars and which existed obviously from the 
beginning, which could not be very readily discovered and the 
results of one at least of which could not be expected to develop 
in their full effect except gradually.

The result is that the plaintiffs were guilty of a breach of 
warranty and arc liable in damages.

Inasmuch as this is the first time that the Court has been 
called upon to exercise the power given by the statute to exclude 
certain provisions of an agreement as unreasonable, it may be 
useful to observe that it will appear from what has been said 
that the Court will not be disposed to treat as a reasonable con
dition one which by the unsuspected effect of what I have twice 
and, I think, properly described as obscure and involved lan
guage, destroys almost entirely the benefit of a plain and rea
sonable warranty already expressed in favour of the purchaser. 
There will, no doubt, be difficulties involved in drawing up agree
ments when the parties may not feel sure of what the Court 
will hold to be reasonable or unreasonable, but these difficulties 
will, in my opinion, be largely removed by an earnest endeavour, 
not so much to draw up clauses which will give all protection to 
the vendor and none to the purchaser, but to keep, in the lan
guage of the contract, an even balance of benefit to each con
tracting party.

The damages claimed by the defendant fall under three 
heads. 1st, The sum of $121 which he paid to the experts sent 
out by the plaintiffs to endeavour to make the engine work. This 
he is clearly entitled to recover. 2nd. The sum of $420.33, being 
the cost of extra gasoline and oil consumed by the defendant 
over and above what would normally have been consumed in 
doing the work which was done during 1910 if the engine had 
been working properly. I think, in principle, and aside from the
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exact amount this is a legitimate claim. The defendant was 
cross-examined as to this claim but admitted nothing that would 
reduce the amount and no evidence was given by the plaintiffs 
in contradiction. It may be that the defendant and his em
ployees, through inexperience, may have used more than they 
needed to use, but that would, in my opinion, only be a valid an
swer if they had been given a perfect machine. The machine 
they were attempting to use was defective owing to the default 
of the plaintiffs, and in view of that it would seem to me im
proper to scrutinize too closely their method of consuming oil 
and gasoline. The evidence of the defendants is there and 
stands unweakened so that there would seem no possible ground 
for refusing to allow the claim which he made and proved. 1 
think, therefore, the sum of $420.33 will have to be allowed on 
this ground. The 3rd ground of damage is the loss of profit in 
1911, owing to a loss of a crop on 300 acres, which the defen 
dant had intended to break that summer, owing to the defective 
working of the engine. This ground needs more careful exam 
ination. The principle upon which it was claimed was ex
amined by Walsh. J., in the ease of Walton v. Ferguson, 19 
D.L.R 816. There the plaintiff shewed that she could not get 
another machine nor were horses available and still she was 
confined in the assessment of damages to the cost of securing her 
work to be done by some one else, less what it would have cost 
her in any case to do it herself. Whether or not Walsh, J., was 
right in the application of the rule in Hadley v. Baxendah, 23 
L.J. Ex. 179. to the circumstances of that case it is certainly im
possible to do other in this ease than confine the defendant to 
the measure of damages there adopted because there was no at
tempt on the evidence to shew that the defendant could not 
have got. his 300 acres ploughed during 1910 in some other way. 
Even if there would be in any case, circumstances on which the 
estimated loss of profits ought to be taken as the true measure 
of damage, it is clear in any case that before being able to do 
so the complaining party ought to shew that he has done all he 
could to minimize the damage by getting the work done if pos
sible by some one else, and so getting his profit after all. There 
is, however, in the evidence very little that can assist in cal-
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diluting the damage un the basin 1 refer to. In estimating the 
general eost of $10 as the total for seeding, harvesting and 
threshing an acre of prairie land the sum of $3.50 was mentioned 
as the eost of ploughing, but that is all there is, and 1 am not 
satisfied with that as being a clear enough statement upon 
which to assess damages. 1 think, therefore, upon this 
head there ought to be a reference to the Master at 
Calgary to assess them, if the parties eannot agree as to what 
they would be, upon the basis 1 suggest, viz., the eost of secur
ing the ploughing to Ik- done by some one else, less what it 
would have eost the defendant in any ease to do it himself. This 
reference should be at the expense of the defendant in any event.

The appeal of the defendant will therefore be allowed with 
costs and the judgment below dismissing the defendant’s coun
terclaim will be set aside. After the Master’s report the defen
dant may move before a single Judge in Chambers for judg
ment, which will include the two items of $121 and $420.33 
already dealt with and any sum assessed by the Master and 
confirmed by the Judge as damages under the third head less 
the costs of the reference. If the judgment then entered for 
the defendant on the counterclaim equals or exceeds the sum 
for which the plaintiff has judgment, the defendant will have 
his costs of the action. If it is less, and the plaintiff is still en
titled to recover a portion of his claim the plaintiff should have 
the costs of his claim and the defendant the costs of his counter
claim. The scale upon which the costs of the action are to l>c 
taxed is to be in the discretion of the Judge hearing the motion 
for judgment and judgment below will lie entered finally for 
the party who is fourni to have the largest judgment to the ex
tent of its excess over the judgment for the other. The costs 
of the appeal will be taxed under column 3.

Appeal allowed.

MACKELL v. OTTAWA SEPARATE SCHOOL TRUSTEES.
(tularin Nuprcmr Court. Mrrrditk. CJ.O.. tlarmir. Ma cl ami. Xtaqcr, amI 

Hodgina. JJ.A. July 12. 1015.
I Schools (( III A—5ft)—School hoard — Validity of rkkoi.i tioh — 

Rklkction of tkach erm—Ultra virfs.
Hciotiition* of a “separate school” Imnrd purporting to delegate to 

Hie chairman of the hoard power to dincharge. select and engage 
teachers, are ultra circa.
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2. Constitutional law ( 6 11 A 1—151 )—Separate schools—Ahrihgemkni 
of constitutional right—Interfering with use of French la\

Regulation No. 17 (of 1012 ami 1913) of the Department of Educa 
tion for Ontario providing inter alia the manner of conducting school- 
in districts where the scholars or a majority of them were French 
speaking Canadians and making it compulsory that teachers in such 
schools should understand the English language does not infringe nn\ 
constitutional right which the supporters of such schools have under 
the H.X.A. Act.

[Mackell v. Ottawa Separate School Trustées, 18 D.L.R. 456. n 
ferred to.]
Appeal from the judgment of Lennox, J.
„V. A. Belcourt, K.C., A. C. McMaster, and J. II. Fraser, for 

appellants.
McGregor Young, K.C., for the Minister of Education.
The judgment appealed from was as follows.
Lennox, J. :—There are only two classes of primary 

schools in Ontario—public and separate schools. “Pub
lic school,” or “separate school,” simply, imports an English 
school. For convenience, the Department of Education annu
ally designates certain schools attended by French-speaking 
pupils as English-French, and these may be either public or sep
arate schools. The defendants have under their charge 192 
Roman Catholic separate schools, of which 116 are English- 
French.

The main issue to be determined in this action is the validity 
or invalidity of certain provisions of the School Laws of On
tario, and particularly of Instructions or Regulations numbered 
17 of the Department of Education, issued in June, 1912. and 
August. 1913. I will deal with this issue first.

Under our constitution, the power to make educational laws 
and the control of education are for the most part committed to 
the Provinces. It is not an unfettered power or unlimited con
trol. There is power vested in the Governor-General in Council 
and the Dominion Parliament by which they may, if they will, 
prevent the effective exercise of the jurisdiction conferred upon 
the Provincial Legislatures : sub-sees. 3 and 4 of sec. 93 of the 
British North America Act, 1867. But, notwithstanding the 
strenuous argument of counsel for the defence, these sub-sec
tions in no way affect the issues in this ease, for the manifest rea
son that the jurisdiction of the Dominion is supervisory or re
medial only, and the powers conferred have not been exercised
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or even invoked ; and until invoked and acted upon they in no 
way impair or encroach upon Provincial jurisdiction. Neither, 
on the other hand, is the objection that notice has not been given 
to the Minister of Justice, well taken. There is no Act or action 
of the Dominion Government or Parliament attacked ; no ques
tion arises as to conflicting jurisdiction. If the Ontario Legis
lature had not power to enact the law complained of, the Dom
inion Parliament would be equally powerless so to enact.

The question to be determined, and the only question, is, to 
my mind, a very simple one: Have the constitutional rights and 
privileges guaranteed by sub-sec. 1 of sec. 93 of the British 
North America Act, 1867, been contravened! If they have not, 
there is an end to the defendants’ whole contention, there is no 
other possible argument open to them. If they have, the law is 
ultra vires and nugatory ; for no legislative body in Canada has 
power to make any law which “shall prejudicially affect any 
right or privilege with respect to denominational schools which 
any class of persons have (had) by law in the Province at the 
Union:” sub-sec. 1 of sec. 93 of the British North America Act.

The outstanding difference between this and the provisions 
of sub-secs. 3 and 4 is manifest, even on a casual reading of sec. 
93. This is a distinct and positive limitation upon legislative 
action; and, subject to this, and to this limitation only—and in 
default of the exercise of federal jurisdiction—the unfettered 
direction and control of education within the Province is com
mitted to the Legislature of Ontario.

This is the conclusion I come to upon a close and thoughtful 
reading of the relevant provisions of the British North America 
Act, and, so far as I can judge, it does not conflict with anything 
decided in City of Winnipeg v. Barrett, [1892] A.C. 445, Bro- 
phy v. Attorney-General of Manitoba, [1895] A.C. 202, Maher 
\. Town of Portland (1874), 2 Cart. 486 (note), or any other of 
the cases referred to, or of which I have knowledge, decided un
der the Act.

The defendants must justify under the limitations above 
quoted, if at all. Have they done this!

The Roman Catholic separate schools of Ottawa are un
doubtedly “denominational schools’’ within the meaning of this
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limitation. I am of opinion too that the French-Canadian sup
porters of the separate and public schools of Ontario are a 
“class of persons” within the meaning of that clause ; and, if 
they are not concluded by the Barrett case—and I am sure that 
they are—the defendants may, I think, fairly argue that denial 
of the use of the French language in the way insisted upon by 
the defendants prejudicially affects the French-Canadian sup
porters of these schools. But this, at the most, is all that has 
been shewn, and this is not enough.

I have not overlooked that it was shewn, or attempted to be 
shewn, by verbal testimony and records of the Department, that, 
prior to Confederation, in isolated instances here and there, the 
use of the French language was permitted (or not actively op
posed) to an extent not sanctioned by the law of the Province 
as it now is; but it is not pretended that this right or quasi 
right or privilege or indulgence was secured to any class of per
sons by any law whatever of the then Province of Upper Can
ada at the Union.

The result is, that the defendants have wholly failed to shew 
that Instruction or Regulation 17 of June, 1912, or of August, 
1913, of the Department of Education for Ontario, or the man
ner in which these Instructions have been or are being adminis
tered by the Department, prejudicially affect any right or pri
vilege with respect to denominational schools which the defen
dants as a class of persons had by law in the Province at the 
Union ; and the result is, too, that it does not appear that these 
Instructions or the manner of their administration or the stat
utes upon which they are founded are ultra vires of the Provin
cial Legislature. It follows, as a consequence, of course, that 
they must be obeyed. That they have been flagrantly disre
garded—defiantly and ostentatiously repudiated and set at 
naught—by a majority of the Ottawa Separate School Board, 
is not and could not be denied. It would serve no useful pur
pose to particularise the evidence of this. It is for the Depart
ment, the law being declared, to see that the law is obeyed.

Without, however, attempting or desiring to make an ex
haustive list of violations of the School Law, it may conduce to 
clearness if I mention a few instances in which I find violations 
established by the evidence :—
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1. The use of French as the language of communication and 
instruction beyond Form I., and as a subject of study for more 
than an hour a day in a class-room, without the consent of the 
Chief Inspector.

2. The employment of unqualified teachers.
3. Obstructing the inspectors in the discharge of their duties 

and preventing inspection of the schools.
4. Wilful failure to keep the schools open during the time 

prescribed by law, and in fact closing them and keeping them 
closed at and after the commencement of the school year 1914-15.

5. Wilfully omitting properly to equip and carry on the 
schools by the employment of qualified teachers, and, on the con
trary, dismissing from the schools twenty or more satisfactory, 
competent, and qualified teachers.

Note: Want of means cannot be invoked as a justification. 
The Department specifically agrees to make an adequate sup
plementary grant to meet any difficulty in the case of English- 
French schools: paragraph 15 of Instruction 17, August, 1913. 
This was not applied for.

6. Defiant refusal to conduct the schools according to law or 
submit to the Regulations, and so forfeiting or suspending pay
ment of their share of the Government grant ; and, by publica
tion of their resolutions and declarations, fomenting discontent 
among the school supporters and encouraging the insubordina
tion of the pupils.

The other issues to be dealt with are, in a sense, subordinate 
to the question just disposed of, but not wholly so.

As to the passing of the money by-law and the disposal of de
bentures under it, the defendants urge the need of money, but 
have not shewn any disposition to avail themselves of the sug
gestions I made at the trial to meet and overcome the suggested 
difficulties.

Leaving out of sight, of course, minor derelictions, a Board 
should not be permitted to mortgage the resources of the rate
payers or launch out into heavy capital expenditure while re
fusing to conduct the schools according to law. However much 
may be said, and a great deal can be said, in excuse for men who 
feel, as no doubt some of these defendants conscientiously felt,
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that the use of their mother tongue was being unfairly denied 
them, the weapons they used, the persistent engagement of un
qualified teachers, their attempt to discharge a large body of 
qualified teachers, to the great prejudice of the schools, their 
denial of the right of inspection, their unjustifiable treatment 
of Inspector Summerby—for, although they may not have dir
ectly initiated this flagrant act of insubordination, yet their 
openly declared hostility to the Regulations undoubtedly con
duced to it—that they knew it was contemplated, that they did 
nothing to prevent it, and that they condoned and concurred in 
it, is the least that can be said—their unseemly, unnecessary, 
and wholly unwarranted action in what amounted to “a de
claration of war,” by posting their defiance of the Department 
in the class-rooms to thousands of school children, and finally 
the arbitrary closing of the schools, are entirely different mat
ters, and do not find ready justification or excuse. It is to be 
hoped that before long the Board may recognise the wisdom of 
resuming the exercise of its functions according to law; but in 
the meantime, or for so long as my judgment remains un- 
reversed, the injunction restraining the passing of the by-law 
in question must be continued.

The injunction will also be continued and made perpetual to 
prevent the employment or payment of unqualified teachers or 
any departure from the course or method of instruction pre
scribed by the Department of Education, and from, directly or 
indirectly, preventing the regular and lawful inspection of the 
schools.

I have already, by an interim judgment, declared that the 
Chairman of the Board had no power to discharge teachers as 
he purported to do, and that these teachers were not legally dis
charged. In this connection I gave liberty to the parties to 
amend the pleadings, and this has been done. I was asked at 
the trial—and it was urged again upon the argument—to go 
further, and declare that these teachers arc entitled to be paid 
according to the terms of their contracts res. ctivcly. This I 
cannot do. These men are not parties to this action. Their con
tracts arc not before me. With their salaries I have no concern.

I reaffirm my former judgment, and declare that the résolu-
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lions under which the Chairman purported to act conferred 
upon him no right to dismiss or engage teachers. This is a func
tion of the Board, and cannot be delegated. My former judg
ment, so far as it continues applicable, will be taken as repeated 
here.

In the pleadings the plaintiffs ask that the members of the 
Board who occasioned this action be made personally respon
sible for costs and any loss they have occasioned, with a refer
ence to ascertain the amount; and, though this branch of the 
claim was not referred to upon the argument, 1 should consider 
it, and I have given it a good deal of anxious thought. There 
may be technical or legal objections; but, altogether aside from 
this, I am not disposed to make this somewhat unusual and 
drastic order.

Other issues have grown out of them, but at the beginning the 
controversy centred around two questions naturally regarded 
as transccndently important—language and religious faith; and 
in the attitude the majority assumed they had the support of a 
great many—and it may be a majority—of the ratepayers of 
the separate schools. Over-zealous and injudicious councillors, 
too, were not wanting to spur them on to make extravagant de
mands. One gentleman, whose position would argue wisdom 
ami a moderation, unfortunately not in evidence, modestly 
writes; “As priest of this parish, I have charge of these families 
and their interests, both national and religious. The wish of the 
parents, as is my wish, is that French be taught in our schools 
to our children us heretofore. 1 protest against the unjust and 
outrageous appointment of Protestant inspectors. If need be, 
it will be I myself who will cause the children to leave the school 
if the inspector insists on wishing to make a visit.” The italics 
are mine; the translation is as given and accepted at the trial.

The attachment of the French-Canadian people, including 
the French-speaking trustees, to their mother tongue, is easily 
understood, and is not to be ruthlessly condemned. That in all 
sincerity they should conceive it to be an imperative duty to 
guard what they regard as rights, I can well understand. The 
maintenance of our religious rights is admittedly of paramount 
importance to us all. The tense feeling, inevitably engendered
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by the discussion of a dual language and its evil consequences, 
is unfortunately not a novel phase of our national development. 
I should be careful not to accentuate this unhappy strife. If 
the judgment I have just pronounced is right, the defendants 
had no just ground for complaint, and I have so declared. The 
tactics resorted to were unfortunate and illegal, and I have con
demned them. They cannot be too severely condemned. But, 
except in the matter of closing the schools and attempting to dis
charge the teachers, it has not been shewn that these trustees 
did not act honestly, conscientiously, and in good faith; and, 
short of this, I am not prepared to penalise them by declaring 
a personal liability for costs and damages. I will make no order 
under this prayer of the statement of claim. The plaintiffs may 
withdraw it or have their rights, if any, reserved, if they deem 
it necessary or desire to do so.

There will be judgment for the plaintiffs against the defen
dant Board with costs, declaring :—

1. That the Instructions or Regulations in the pleadings men
tioned and the Acts and proceedings sanctioning them are infra 
vires of the Provincial Legislature, apply to and bind the defen
dants, and have been and are being disobeyed.

2. That the defendants have not been and arc not conducting 
the schools under their charge according to law.

3. That the resolutions of the defendants purporting to 
delegate to the Chairman power to discharge, select, and en
gage teachers, were vitra vires, that the notices to teachers in 
pursuance thereof were unwarranted, and that the agreements 
with these teachers were not thereby terminated.

4. That it is a statutory duty of the defendants to see that 
the schools under their charge are conducted according to the 
provisions of the Separate Schools Act and the Instructions and 
Regulations of the Department of Education, to maintain order 
and discipline in these schools, and to permit and facilitate their 
inspection; and the defendants neglected and violated their 
statutory obligations in this regard.

5. And let judgment also be entered for a permahent injunc
tion, in the terms generally and to the purport and effect of the 
interim injunction granted in this action by the Chief Justice of
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the King’s Bench on the 29th April, 1914. but subject to such 
order as the Court may hereafter see fit to make, upon it being 
shewn that the defendants are then conducting and intend to 
conduct the schools according to law, and, in addition, restrain
ing the defendants from directly or indirectly obstructing or 
preventing, or retaining in their employment or paying the sal
ary subsequently accruing of any teacher who shall obstruct or 
prevent, the inspectors appointed by the Department from visit
ing and inspecting the schools in their charge, and ordering the 
defendants to provide for and facilitate the orderly and efficient 
inspection of the schools in their charge according to law.

6. Reserving to the supporters of the Ottawa Roman Catholic 
separate schools, and each of them, any right they may have to 
bring actions as they may be advised to establish a personal lia
bility of any member or members of the defendants’ Board for 
loss or damage alleged to have been occasioned to these schools 
or their supporters through the misconduct or default of such 
members.

Meredith, C.J.O. :—This is an appeal by the defendants 
from the judgment which was directed to be entered by Lennox, 
,1., after the trial of the action before him, sitting without a 
jury at Ottawa : 32 O.L.R. 245.

The appellants attack the validity of Regulation 17 of the 
Department of Education, upon two grounds: (1) that it is 
ultra, vires the Department of Education; and (2) that, if auth
orised by provincial legislation, the legislation itself is ultra 
vires.

The first objection is no longer open to the appellants, be
cause of the declaratory Act passed at the last session of the 
Provincial Legislature, intituled “An Act respecting the Board 
of Trustees of the Roman Catholic Separate Schools of the City 
of Ottawa,” 5 Geo. V. eh. 45.
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The preamble of the Act recites that : “Whereas an action 
is now pending in the Supreme Court of Ontario in which one 
Mnckell and other supporters of the Separate Schools in tho 
City of Ottawa are plaintiffs, and tho Board of Trustees of tho
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Homan Catholic Separate Schools for the City of Ottawa is 
defendant, in which action the said Board is contending that 
Regulations number 17 of the year 1912 and number 17 of the 
year 1913 made by the Minister of Education were ultra virt 
the Province under the British North America Act, and that 
the Province had no legislative authority under the said Act to 
regulate the use of French as a language of instruction and 
communication in the Public and Separate Schools of the Pro
vince, or the teaching therein of the French language ; and 
whereas the said Board has failed to open the schools under its 
charge at the time appointed by law, and to provide or pay 
qualified teachers for the said schools, and has threatened at 
different times to close the said schools and to dismiss the quali
fied teachers duly engaged for the same.”

And it is enacted by the first section as follows : ”1. It is 
hereby declared that, subject to the said question of the legis
lative authority of the Province under the British North 
America Act, the said regulations were duly made and approved 
under the authority of the Department of Education Act and 
became binding according to their terms and provisions upon 
the said Board and the schools under its control.”

In support of the second ground of objection it was argued 
that the legislation is ultra vires because it prejudicially affects 
a right or privilege of the French-speaking people, contrary to 
the provisions of sec. 93 of the British North America Act.

Prior to the passing of that Act, there had been bitter con
troversies in this Province upon the subject of Roman Catholio 
Separate Schools, and these had been brought to a conclusion 
by the passing in 1863 of an Act intituled ‘‘An Act to restore 
to Roman Catholics in Upper Canada certain rights in respect 
to Separate Schools” (26 Viet. ch. 5).

The preamble to that Act is as follows : “Whereas it is just 
and proper to restore to Roman Catholics in Upper Canada 
certain rights which they formerly enjoyed in respect to Sep
arate Schools, and to bring the provisions of the Law respecting 
Separate Schools more in harmony with the provisions of the 
Law respecting Common Schools.” And, by sec. 1, secs. 18 to
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36 of ch. 65 of the Consolidated Statutes of Upper Canada, 
which dealt with the establishment and maintenance of Roman 
Catholic Separate Schools, were repealed, and certain other pro
visions were substituted for them. By sec. 26, it was provided 
that “the Roman Catholic Separate Schools (with their regis
ters) shall be subject to such inspection as may be directed 
from time to time by the Chief Superintendent of Education, 
and shall be subject also to such regulations as may be imposed 
from time to time by the Council of Public Instruction for 
Upper Canada.”

The appointment of the Council of Public Instruction for 
Upper Canada was provided for by sec. 114 of the Consoli
dated Statutes of Upper Canada, ch. 64, and it exercised its 
duties subject to all lawful orders and directions from time to 
time issued by the Governor.

By 39 Viet. ch. 16, sec. 1, the functions of the Council of 
Public Instruction were suspended, and all the powers and 
duties which it then possessed or might exercise by virtue of 
any Act in that behalf were devolved upon the Education De
partment, which was to consist of the Executive Council, or a 
committee of it appointed by the Lieutenant-Governor ; and all 
the functions and duties of the Chief Superintendent of Educa
tion were vested in one of the Executive Council, to be nom
inated by the Lieutenant-Governor and to be designated “Mini
ster of Education and whenever in any statute, by-law, re
gulation, deed, proceeding, matter or thing, the term “Council 
of Public Instruction,” or “Chief Superintendent of Educa
tion” (as the case might be), or to the like signification, respec
tively occurred, the same were to be construed and have effect 
as if the term “Education Department” or “Minister of Educa
tion” was substituted therefor respectively ; and the law has 
so remained down to the present time.

When the Separate Schools Act was revised in 1877, by ch. 
206, R.S.O. 1877, the provisions of the Act of 1863 were re
enacted with the changes rendered necessary by 39 Viet. ch. 16.

When the British North America Act was passed, the law 
which provided for the establishment and maintenance of
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Roman Catholic Separate Schools was the Act of 1803, and the 
rights and privileges of the Roman Catholics of the Province 
with respect to Separate Schools were those, and in my opinion 
those only, which they possessed under the Act of 1803 ; and 
the purpose of sub-sec. 1 of sec. 93 was to prevent, so far as 
the Province of Ontario was concerned, the enactment of any 
law relating to education which would prejudicially affect these 
rights or privileges.

The Separate Schools Act, besides providing for the estab
lishment and maintenance of Roman Catholic Separate Schools, 
also provided for the establishment and maintenance of Sep
arate Schools for coloured people and of Separate Schools for 
Protestants, and the principle applied in all cases was that 
these Separate Schools were to be brought into existence by the 
voluntary action of the respective classes, Protestants, Roman 
Catholics, and coloured people, which desired that they should 
be established.

Save only in the case of schools for coloured people, there 
is not to be found in the legislation prior to Confederation any 
recognition of the right to Separate Schools based upon lin
guistic or racial differences, or upon anything but religious 
differences.

The basic principle upon which the Separate Schools were 
founded was that Roman Catholics should not be required to 
contribute to the support of Common or Public Schools if they 
chose to establish Separate Schools for the education of Roman 
Catholic children, and that, in the event of their doing so, these 
schools should share in the legislative grants for Common or 
Public School education, and that for their support the trustees 
of the schools should have power to impose, levy, and collect 
school rates or subscriptions from persons sending children to 
or subscribing towards the support of the schools, and that they 
should have all the powers in respect of their schools that trus
tees of Common Schools have and possess under the Acts re
lating to Common Schools. It was only persons who gave 
notice that they were Roman Catholics and supporters of Sep
arate Schools that were exempted from the payment of rates
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imposed for the support of Common Schools, and the right to 
withdraw their support from the Separate Schools was given 
to persons who had given this notice but desired to withdraw 
their support.

It seems to me quite plain, therefore, that the effect of sub
sec. 1 of sec. 93, which provides that “nothing in any such law” 
(i.e., a Provincial law in relation to education) “shall prejudici
ally affect any right or privilege with respect to denominational 
schools which any class of persons have by la v in the Province 
at the Union,” is, as far as the Province of Ontario is concerned, 
to restrict the exclusive authority to make laws in relation to 
education to the extent of prohibiting the making of any such 
law which would prejudicially affect the rights or privileges 
with respect to denominational schools which are conferred by 
the Act of 1863, and to that extent only ; and that, subject to 
that limitation, the legislative authority of the Province as to 
education is “as plenary and as ample ... as the Imperial 
Parliament in the plenitude of its power possessed and could 
bestow :” per Sir Barnes Peacock in Hodge v. The Queen ( 1883), 
9 App. Cas. 117, 132.
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That it is only rights or privileges which exist as legal rights 
or privileges (“have by law”) that are preserved is plain, and 
it was so held by the Judicial Committee in City of Winnipeg v. 
Barrett, [1892] A.C. 445. See also Brophy v. Attorney-General 
of Manitoba, [1895] A.C. 202.

I am unable to find anything which supports the contention 
of the learned counsel for the appellants that the right to use 
the French language in the Separate Schools of the Province 
was guaranteed by treaty or otherwise to the French-speaking 
people, nor am 1 able to appreciate the contention that that is 
a natural right pertaining to them which the Legislature is 
powerless to impair or destroy.

However, even if it had been shewn that, by the terms of the 
treaty which resulted in the cession of Quebec to Great Britain, 
this right had been guaranteed to the French-speaking people 
of the ceded territory, the new constitution for Canada which 
was provided by the British North America Act w'ould have



488 Dominion Law Reports. |24 D.L.R,

ONT.

Mackku.

Ottawa 
Sevakate 

School 
Trustees.

Merrdith, C.J.O.

abrogated those lights except in so far, if at all, as they are 
granted by it.

The British North America Act was the result of long deliber
ation and careful consideration by representatives of the vari
ous Provinces which were by it united into one Dominion, and 
great care was taken to provide for preserving the rights which 
religious minorities then possessed in matters relating to educa
tion. The use of the French language was also a question con
sidered and dealt with ; and, by sec. 133, the right was given to 
use that language in the debates of the Houses of the Parliament 
of Canada and of the Houses of the Legislature of Quebec, and 
by any person or in any pleading or process in or issuing from 
any Court of Canada established under “this Act and in or 
from all or any of the Courts of Quebec.”

It is inconceivable to me that the framers of the resolutions 
on which the Act was based would have embodied in them these 
provisions if they had any idea that the French-speaking people 
already enjoyed the greater rights which, according to the con
tention of the appellants* counsel, they possessed.

It was argued by counsel for the appellants that sec. 133 
supports his contention ; but that is clearly not so, I think. So 
far from supporting it, an intention in indicated that, except as 
to the matters dealt with by the section, the plenary power of 
the Legislature, within the ambit of its legislative authority, was 
to be unlimited as to what it should ordain as to the use of the 
French language.

The judgment of the learned trial Judge is, in my opinion, 
right, and should be affirmed, and the appeal should be dismissed 
with costs.

o.rrow.j.A. Garrow, J.A. Appeal by the defendants from the judg
ment of Lennox, J., in favour of the plaintiffs.

The action is brought by the plaintiff Mackell, suing on be
half of himself and other ratepayers of the City of Ottawa, 
supporters of Separate Schools for Roman Catholics, against 
the defendant, for an injunction restraining the defendant from 
employing and paying unqualified teachers, and from otherwise 
disregarding, in the management of the schools under its eon-
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trol, the regulations of the Department of Education applicable 
to such schools.

No serious attempt was made before us to uphold or justify 
the conduct of the defendant as to the great bulk of the matters 
complained of. The address of the learned counsel for the de
fendant was devoted almost entirely to maintaining an alleged 
right to the use in the Separate Schools of the Province of the 
French language, and to an attack upon the “Circular of In
structions” which regulates and limits the use of that language 
as a language of instruction and communication in such schools, 
because, as they contended, it prejudicially affects the rights 
and privileges which the French-speaking inhabitants have by 
law, with respect to denominational schools, guaranteed by sec. 
93 of the British North America Act, and that it is therefore 
ultra vires.

With questions of policy we have here nothing to do. Nor 
do we sit to determine cases based only upon natural justice, to 
which the learned counsel appealed. This is a Court of law : 
and a right asserted and claimed before us, as before any other 
of our Courts of law, must shew for its supporting foundation 
something in the substantive law of the Province, or the claim 
must fail.

These questions of language, like questions of religion, are 
always delicate to handle. Susceptibilities as to them are keen. 
Temper is easily aroused, and reason and logie too often are 
left far behind. It is a perfectly natural thing that those of 
French descent should love their noble language, and even pas
sionately desire to promote, as far as reasonably possible, its 
perpetuation here. One may even respect a similar sentiment 
on the part of the Germans, the Italians, and the others settled 
among us to whom the English is a foreign tongue. But it is 
not to be ignored or forgotten that, while all arc tolerated, the 
official language of this Province, as of the Empire, is English, 
and that the official use of any other language is in the nature 
of a concession and not of a right. This is, I think, well, and 
indeed in my opinion conclusively, illustrated by the provisions 
of sec. 133 of the British North America Act, which says:
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“Either the English or the French language may be used by 
any person in the debates of the Houses of the Parliament of 
Canada and of the Houses of the Legislature of Quebec ; and 
both these languages shall be used in the respective records and 
journals of those Houses ; and either of those languages may be 
used by any person or in any pleading or process in or issuing 
from any Court of Canada established under this Act, and in 
or from all or any of the Courts of Quebec.”

The statute contains no provision upon the subject of the 
language to be used in any of the other Provinces which were 
united under that Act. Evidently none was considered neces- 
sary, because, in the absence of a special provision to the con
trary, English, the language of the Empire, would naturally be 
the official language of the Province. And, if this conclusion 
is contested, the maxim “expressio unius est exclusio alterius” 
may be, I think, successfully invoked upon the question of con
struction, to exclude as a right the official use of French in the 
Province of Ontario.

The “Circular of Instructions,” it will be observed, applies 
in terms to both Public and Separate Schools. No complaint is 
made concerning its application to the former—a weakness, it 
seems to me, in the argument for the use of French, if the right 
is, as was practically claimed, an inherent one. Both classes of 
schools have much in common. Both arc supported by rates and 
receive grants from the public purse, and both are subject to 
visitation, to inspection, and to regulation by the Department ; 
the only really substantial distinguishing characteristic being 
that in the Separate School there is the “right or privilege" of 
having religious instruction, while the public school is non- 
sectarian.

The general control of the Department, including the power 
to pass regulations affecting Separate Schools, cannot be suc
cessfully disputed. The Roman Catholic Separate Schools Act 
of 1863, the foundation although not the origin of such schools, 
is intituled “An Act to restore to Roman Catholics in Upper 
Canada” (now Ontario) “certain rights in respect to Separata 
Schools.” The preamble is: “Whereas it is just and proper to 
restore to Roman Catholics in Upper Canada certain rights
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which they formerly enjoyed in respect to Separate Schools, and 
to bring the provisions of the Law respecting Separate Schools 
more in harmony with the provisions of the Law respecting 
Common Schools.” Section 13 provides that teachers under the 
Separate Schools Act shall be subject to the same examinations 
and receive their certificates of qualification in the same manner 
as Common School teachers generally ; provided that persons 
qualified by law as teachers, either in Upper or Lower Canada, 
should be considered qualified teachers for the purposes of the 
Act. See Brothers of the Christian Schools v. Minister of Edu
cation for Ontario, [1907J A.C. 69, where a question arising 
upon this proviso was considered. Section 22 provides that a 
return shall be made to the Chief Superintendent of the names 
of the children attending the school, and the average attendance 
during the next preceding six months. By sec. 23, Judges, 
Members of the Legislature, heads of municipal councils, the 
Chief Superintendent and Local Superintendent of Common 
Schools, and Clergymen of the Roman Catholic Church, shall 
be visitors. And finally sec. 26, which declares that ‘ ‘ the Roman 
Catholic Separate Schools (with their registers) shall be sub
jest to such inspection as may be directed from time to time by 
the Chief Superintendent of Education, and shall be subject 
also to such regulations as may be imposed from time to time 
by the Council of Public Instruction for Upper Canada.”

Now, while it is doubtless true that many of the supporters 
of such schools are of French origin, there are also large num
bers of other supporters of whom French is not the natural 
language. And, as far as I can see, neither the one class nor the 
other has or ever had any “right or privilege” concerning the 
use in such schools of any language other than English. In 
other words, the “right or privilege” protected by the law is 
not one concerning language, but to have what the general com
munity has not, namely, religious instruction imparted in such 
schools. I therefore quite fail to see how the circular in ques
tion, which deals only with language, prejudicially or in any 
way at all affects that right or privilege, which apparently is 
left exactly as it was established in 1863.

We were, it is true, referred to some rather hazy instances
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Annotation

in the early days when a more extensive use of the French lan
guage may perhaps have been customary in schools in French 
settlements, just as German was used in German settlements 
at about the same time. These instances, however, fall very far 
short of proving or establishing “a right or privilege which any 
class of persons have by law” in respect of these languages as 
against the general use of English. They were evidently in 
every case mere temporary tolerations, as clearly appears from 
a perusal of the little work by the late Dr. Hodgins, so long the 
Deputy Superintendent of Education. What is a “right or 
privilege” in a similar matter was considered in City of Winni
peg v. Barrett, [1892] A.C. 445.

I would dismiss the appeal with costs.
Maclaren, Magee, and Hodgins, JJ.A., concurred.

Appeal dismissed.

Annotation—Schools—Denominational privileges—Constitutional guaran-

We have here an outcome of the bi-lingual controversy which has 
agitated the Province of Ontario to some considerable extent during the 
last few years. We may or may not approve of the spirit which seems 
to animate a large section of the English-speaking inhabitants of the 
province with respect to the free enjoyment of the use of their own lan
guage by those who are French-speaking. We may or may not agree with 
the framers of the Report of the Commission on Schools in Prescott and 
Russell of 1897 (p. 17), where it says:—

“As was stated in our former report, when all classes of the French 
people are not only willing but desirous that their children shall learn 
the English language, they, at the same time, wish them to retain the use 
of their own language, and there is no reason why they should not do so. 
To prove the knowledge of both languages is an advantage to them, and 
their use of the English language instead of their own, if such a change 
should ever take place, must be brought about by the operation of the 
same influences which are making it all over the continent the language 
of other nationalities as tenacious of their native tongue as the French. 
It is a change that cannot he forced. To attempt to deprive a people of 
the use of their native tongue, would be as unwise as it would be unjust, 
even if it were possible.”

Primâ facie to seek to interfere in any way by compulsion with the 
free use and maintenance by French-speaking Canadians of their own Ian 
guage—a noble language, as Garrow, ,T„ very truly calls it—has an unduly 
drastic and German flavour to those who have within their breasts the 
true spirit of British freedom, which certainly does not seek to deny to 
others the same liberty which Englishmen, Irishmen, and Scotchmen
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claim for themselves. With all this, however, we have nothing to do here, 
any more than the Court had, or than the Judicial Committee of the Privy 
Council will have when the case reaches them, as we understand it is 
destined to do. Here, we are concerned only with the dry legal question 
involved in the principal case, which essentially, and put in its concisest 
form, seems to he this: —

Does clause 3(11 of Regulation 17 of 1912, and 1913, made by the 
Minister of Education, prejudicially affect any right or privilege with 
respect to denominational schools which French-speaking Roman Catholics 
in Ontario, had by law in the Union in 18ti7 ?

The clause in question reads as follows: “3. Subject in the case of each 
school to the direction and approval of the chief insjiector, the following 
modifications shall be made in the course of the study of the public and 
separate schools: (1) When necessary in the case of French-speaking 
pupils, French may Is* used as the language of instruction and oommuni 
cation, but such use of French shall not be continued beyond form 1, ex
cepting that, on the approval of the chief inspector, it may also be used 
as the language of instruction and communication of pupils beyond form 
1, who are unable to speak and understand the English language."

It is contended by the defendants that this Regulation, under the pre
tence of regulating, actually prohibits, perhaps not immediately, but 
ultimately, in all Separate Schools, the use of the French language as a 
means of instruction, and that it imposes an inspection which is different 
from the inspection to which the Separate Schools were subjected at the 
time of Confederation. For our present purposes, we will assume that this 
is so. There also seems no doubt whatever that the right to teach in the 
French language in the Roman Catholic Separate Schools of Ontario, was 
enjoyed, not only without opposition, but with the co-operation and assist
ance of the Department of Education, given in various ways, as, for ex
ample, by the granting of certificates to teachers to teach exclusively in 
French, and by the establishment and maintenance of French schools and 
French English schools, the latter both before and after Confederation.

It is strange what ambiguity may underlie apparently simple words 
in a statute. We have an example in that clause of sec. 92 of the Federa
tion Act, which we may hope is shortly t> receive its quietus at the hands 
of the Judicial Committee, where provincial legislatures are given exclu
sive power to make laws in relation to “the incorporation of companies 
with provincial objecta." So, with regard to sub-sec. 1 of sec. 93, which 
et,acts that in and for each province the legislature may exclusively make 
law* in relation to education, subject to this, that—“( 1 ) Nothing in any 
such law shall prejudicially affect any right or privilege with respect to 
denominational schools which any class of persons have by law in the pro
vince at the time of Union."

A right which such persons had by law at the time of Union might 
conceivably mean some right which they actually exercised at that time, 
and which was not in itself illegal. Such an interpretation would make
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mere surplusage of the additional words “or practice,” which are added 
after the words “by law” in the section of the Manitoba Act which corres 
ponds to sec. 93 of the B.N.A. Act; and the judgment of the Privy Council 
in City of Winnipeg v. Barrett, [1892] A.C. 445, at 452-3, seems to preclude 
the contention, that that is the meaning, because, dealing with the section 
of the Manitoba Act, they say: “It is not, perhaps, very easy to define 
precisely the meaning of such an expression as ‘having a right or privilege 
by practice,’ but the object of the enactment is tolerably clear. Evidently 
the word ‘practice’ is not to be considered as equivalent to ‘custom having 
the force of law.’ ”

The implication, therefore, seems clearly to be that the words “right 
or privilege by law” in sub-sec. 1, of sec. 93 of the Federation Act. must 
at least mean a right by "custom having the force of law,” and not merely 
an actual practice which was not at the time positively illegal.

It might, also, if the matter was coming up for the first time bo con 
tended that the words “have by law” in that sub-section were not meant 
to qualify the words “right or privilege” at all, but were intended to 
qualify only the words, “denominational schools;” so that it would be a- 
though the sub section read—“Any right or privilege with respect to such 
denominational schools as any class of persons have by law in the pro
vince at the Union.” But the construction which the Privy Council have 
placed upon the clause in City of Winnipeg v. Barrett, nupra. and in 
Brophy v. Attorney-General of Manitoba, [1895] A.C. 202, seems quite to 
preclude such a contention now.

There is, however, another contention which is not specifically dealt 
with in the judgments, either of Lennox, J., or of the Appellate Division, 
although no doubt it was duly considered by their Lordships. It is this: 
In the Ontario Sessional Papers for 1890 (vol. XXII. pt. 2, No. 7). we 
read as follows:—

“The Examination and Training of Teachers, 1851.”
“At a meeting of the Council of Public Instruction, April 25th. at 

which the Rev. Henry .Tame* Orasett, A.M.. Chairman pro tempore, James 
Scott Howard, Esq., the Rev. John Jennings, and the Rev. Adam Lillie 
were present, the following minute was adopted :—

“In reference to the programme of the examination and classification 
of teachers, and the letter of the secretary of the Board of Public In
struction for the County of Essex, submitted to the council as regards the 
granting of a certificate to a French teacher, who is not conversant with 
the English grammar, it was,

“Ordered, that there be added to that programme the following
“8. In regard to teachers of French or German, that a knowledge of 

French or German grammar be substituted for a knowledge of English 
grammar, and that the certificate to the teachers be limited accordingly.

Ordered further, that the above be communicated to the several County 
Boards of Public Instruction in Upper Canada,”

This Order in Council, it would appear, was in full force and effect at
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Confederation. Now, assuming that this Order in Council can be construed 
as authoritatively and generally recognizing the eligibility as teachers of 
those who spoke only French, and no English (which would certainly be put 
ting a strained construction upon it), it might perhaps be contended that 
Roman Catholic French-speaking Separate Schools had a right by law at 
Confederation, that their teachers should not be objected to because they 
could, or did, only teach in French. Supposing the B.N.A. Act was passed 
in this year of grace instead of having been passed in 1867, and supposing 
that in conferring upon the provincial legislatures exclusive power to 
make laws in relation to procedure in civil matters in the provincial 
Courts, it had added—“subject to the following provision that nothing 
in any such law shall prejudicially affect any right or privilege which 
any persons have by law in respect to procedure in the provincial Courts 
at the Union,”—it could scarcely be contended that the rights as to pro
cedure which exist under the Judicature Rules of Court, made by the 
Judges, were not rights existing by law; for the rules, being made by the 
Judges under the authority of the Judicature Act, have the force of stat 
ute. So, it might be, perhaps, successfully contended that the regulation 
made in 1861 by the Council of Public Instruction, duly authorized by 
law in that behalf, had the effect of statute.

Nevertheless, however much our sympathies may be with them in 
their fight for their own language, it seems clear that this would not 
avail the defendants in this action. What sub sec. 1, of sec. 93, preserves 
to the defendants is “any right or privilege with respect to denominational 
schools.” But, surely, a school is only denominational in respect to its 
religious teaching; and it is a fact that so far as the course pursued 
during the time devoted to religious instruction goes, the Public School 
Regulations, including clause 3(1) of regulation 17 of 1912 and 1913, have 
no application whatever. This being so, it would not seem that it pre
judices the defendants at all in respect to any right or privilege which 
they had at Confederation qua denominational schools.

The defendants, also, it seems, seek to find a right or privilege exist
ing by law at Confederation to use their own French language in their 
Separate Schools, in that clause which the 2nd and 3rd Charters of Henry 
III. added to Magna C'harta. (1) The famous clause in Magna Charte 
runs—“No freeman shall be arrested or detained in prison, or disseised 
of his freehold, or outlawed, or banished, or in any way molested; 
and we will not set forth against him, nor send against him, unless 
by the lawful judgment of his peers and by the law of the land.” 
The two Charters of Henry III. add after the words “disseised of his 
freehold,” the words “or of his liberties or free customs.”( 1 ) The suggestion 
is that French-speaking Roman Catholic Canadians in Ontario had at the

11 ) Curiously enough in reproducing this clause in R.8.O. 1897, ch. 
322. no reference is made to the Charters of Henry III., where alone the 
words which are material to our present purpose are to be found.
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Union, a free custom to teach in French in their Separate Schools in tin- 
province—and that it was thus a right or privilege existing by law by 
virtue of the above Charters. And if “liberties and free customs” mean 
what Mr. Taswell Langmead says the words mean, in his Constitutional 
History, (4th ed., p. 138), namely, “such franchises or free customs as 
belong to a man of his free birthright,” possibly the contention might hold 
good. ....................................

But Thomson on Magna Charta (p. 18<$), says: “Free customs are libei 
ties enjoyed by custom or usage, which in its legal sense signifies a law not 
written but established by long use, and the consent of ancestry. The 
antiquity of a custom should be so great, as that the memory of man can 
not shew its contrary, and legal memory is with the first year of King 
Richard I„ 1189.” In the same way McKechnie on Magna Charta (p. 445) 
says it probably refers to such rights as those of levying tolls and tallages.

The defendants, also, it would appear, rely upon section VIII. of the 
Quebec Act, 1774, which provides that the religious Orders and Commuai 
ties in Quebec may continue to “hold and enjoy their property and posses 
sions, together with all customs and usages relative therto, and all 
other civil rights." Quebec, at that time, of course, included what is 
now Ontario, and although it certainly would seem to be going a long way 
to contend that a right to use the French language as the medium for in 
struction in the Roman Catholic Separate Schools was a custom or usage 
relative to their property or possessions, one does not feel so sure that it 
may not be held to have been a civil right enjoyed by them at that time. 
The < uurts would surely have protected them in the enjoyment nf such right, 
unless and until interfered with by lawful authority ; and I have never been 
able to make out what a civil right is, except a right which the Courts 
will protect. If, therefore, that section of the Quebec Act is to be con 
sidered as having been still in force at the time of the Union in 1807, as 
to which I do not desire to be considered as expressing an opinion, the 
defendants might seem to have a case here.

There is one more point I would like to refer to very briefly. Mere 
dith, C.J.O., says in his judgment in the principal case, that even if 
it had been shewn that by the terms of the treaty which resulted in the 
cession of Quebec to Great Britain, the right to use the French language 
in the Separate Schools of the province was guaranteed by treaty to the 
French-speaking people of the ceded territory, the B.N.A. Act would have 
abrogated those rights, except in so far, if at all, as they are granted 
by it. As appears on the face of it, the dictum is obiter, and, with great 
deference, I would submit that in the first place, the B.N.A. Act does 
not purport to interfere with any treaties and that, therefore, treaties 
with foreign States must be taken to be incorporated with it, and if 
necessary, to limit its operation: Regina v. Wilson (1878), 3 Q.B.D. 432. 
Moreover, statutes which affect status or personal privileges must l>o ex
pressed in clear, unambiguous language: Hals. Laws of England, vol. 
27, pp. 149, 151, 154. The only reference to treaties in the B.N.A. Act
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is in section 132 which expressly gives the Parliament and Government of 
Canada all powers necessary or proper for performing the obligations of 
Canada or of any province thereof, as part of the British Empire, towards 
foreign countries, arising under treaties between the Empire and such 
foreign countries.

In the second place. 1 submit, no legislative jurisdiction conferred upon 
either the Dominion parliament or the provincial legislature empowers them 
to abrogate the provisions of an Imperial treaty existing at Confederation. 
It is true that the French-speaking Canadians after the cession liecame 
Canadian British subjects, and as such subject to the powers of Can
adian legislatures. But the Treaty of Cession was not made with the 
French Canadians; it was made with the French King and the French 
nation, and any Act of a Canadian legislature purporting to affect it would,
I submit, lie void for extra territoriality.

It will be seen by the case the judgment in which follows this annotation 
that the position of the Roman Catholic Separate Schools in this province 
has, since the principal case, again come up in Hoard of Separate School 
Trustees. Ottawa v. City of Ottawa, before Chief Justice R. M. Mere 
dith, who gave judgment of November 18th last. The question there, as 

will be seen, was whether the Ontario Act, 5 Ueo. V. eh. 45, providing 
for the suspension of the |towers of the Ottawa Roman Catholic School 
Board was intra id res or not. The judgment upholds the Act, and sjienks 
for itself. Special attention, however, may be called to the generalized 
conclusion at which the learned Chief Justice arrives, where he says: — 

“The right and privilege which the Separate Schods Act conferred 
when the Imperial enactment” (se. the B.N.A. Act) “became law, and 
which the Separate Schools Acts have ever since conferred, and still confer, 
was, and is, a right to separation,—separate public schools of the like 
character and maintained in the like manner, as the general public schools.

The machinery may lie altered, the educational methods may be changed, 
from time to time, to keep pace with advanced educational systems. It 
was never meant that the separate schools, or any other schools, should 
he left forever in the educational wilderness of the enactments in force in 
18117. Educational methods and machinery may ami must change, but 
separation, and equal rights regarding public schools, must remain as 
long as provincial public schools last, unless the federal or imperial par 
liament. which ever may have the power, decrees otherwise.”

A. H. F. Lefroy.

OTTAWA SEPARATE SCHOOL TRUSTEES v. CITY OF OTTAWA 
OTTAWA SEPARATE SCHOOL TRUSTEES v QUEBEC BANK
Ontario Supreme Court, Meredith, CJ.C.P, Xovembcr 18, 1915.

1. Constitutional law (8 11 A 1—154)—Denominational hciiooi.8— Pro
vincial REGULATION—CREATION OF COMMISSION—ARRIDOMKNT OF 
CONSTITUTIONAL I‘HI\ II.EOK.

Ch. 45 of the Statutes of Ontario. 5 Oeo. V., providing for the sus
pension of the powers of a denominational school board and for con
ferring such powers upon a commission, is within the legislative powers
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of the province and doe» not prejudicially affect any right or privilege
with respect 1 <» denominational schools guaranteed by sec. ti.'f, of the
H.X.A. Act, IHU7.

Action for a declaration that the provisions of 5 Geo. V. 
eh. 45, are beyond the powers of the legislature of Ontario.

A’. A. Belcourt, K.U., J. A. Ritchie, and E. R. E. Chevrier, 
for plaintiffs.

b\ Ji. Proctor, for defendants, the City of Ottawa.
Mciiregor Young, K.C., for the Attorney-General for On 

tario.
Meredith, C.J.C.P. The single question involved in these 

actions is: Whether the legislation in question, which provides 
for the suspension of the powers of the Ottawa Roman Catholic 
School Hoard, and for conferring such powers upon a commis
sion, is within the legislative power of this province; and that 
question has been, in argument, further confined to the single 
point: Whether such legislation “prejudicially affects any right 
or privilege with respect to denominational schools” which 
Roman Catholics had in Upper Canada, at the time of the pass 
ing of the B.N.A. Act, 1867.

The plaintiffs, the School Board and some separate school 
supporters, bring these actions to recover control of these sep
arate schools of Ottawa, of which, under the. provisions of the 
enactment in question, the trustees have been deprived ; and they 
base their claims upon the one ground: That that enactment 
docs prejudicially affect the right of the supporters of such 
schools; but they have given no evidence of any such prejudicial 
effect; and have successfully opposed the admission of any 
evidence, on the part of the defendants, in support of their con
tention that, not only is there no such prejudicial effect, hut 
that the effect is beneficial, and was necessary.

Besides adducing no evidence of any such prejudicial effect, 
the plaintiffs admitted, for the purpose of these actions, the 
truth of the statements contained in the preamble to the enact
ment which they nttnek; some of whieh statements are: That 
the Board had failed to open the sehools under its charge, at 
the time appointed by law, and had threatened, at different times, 
to close such schools, and to dismiss the qualified teachers en-
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gaged to teach therein. In these circumstances the actions fail, 0NT
at the threshold, for want of evidence of any such prejudice, s. v.
without which the power of the legislature, to enact such legis- Ottawa 
lation, is unrestrained. Skparatr

Hut it was urged that the legislation in question deprived ■]«' stkkn 
Roman Catholic Separate School supporters, of Ottawa, of (1) 
their elective public school franchise, and (2) of their own Ottawa.

school moneys, and so must necessarily, and unanswerably, pre M^dith
judicially affect them. c.j.c.p.

The fallacies of this contention seem to me to be obvious : 
the restrictions upon the power to legislate is not in favour of 
these plaintiffs nor of those who elected them ; but is in favour of 
the whole class, a class which comprises all the adherents of the 
Church of Rome throughout this province, of whom those in 
Ottawa, concerned in these actions, form but a very small part ; 
and it may well be that that which might prejudicially affect 
the one might not so affect the other ; and, in easily imagined 
circumstances, it even might be for the good of an individual 
himself, or of a community itself, to be deprived of an elective 
right -for one instance, if such right were used for illegal and 
punishable purposes ; and the ratepayers have not been de
prived of their money, the trustees of it have been changed 
only ; the money must be devoted to the same purposes whoso
ever may be the trustees.

So that, in the absence of evidence, of any kind, of prejudi
cial effect of the whole class, or even any objection to the legis
lation in question, except by these few plaintiffs, out of the hun
dreds of thousands of persons who comprise that class, the ac
tions as I have said, fail, and must be dismissed ; and the suc
cessful parties should have their costs from the unsuccessful.

But the learned and elaborated manner in which these cases 
were argued, calls for more than a mere nonsuit, as it were, and 
therefore, I proceed to deal with the matters discussed more 
fully.

The position for which the plaintiffs contend is, ns it seems 
to me, the result of a misconception of the purposes, as well as 
of the effect, of the legislation under which the trustees hold 
office. The creation of the office of Minister of Education, and
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the enactment of all the elaborate legislative provisions of this 
province, respecting education—covering over 250 pages of its 
statute books—were not for the mere benefit of parent or child ; 
the paramount purpose, the dominant intention, was the public 
interests of the province, the making of true and efficient sub
jects of all its children—loyal and efficient subjects and citi
zens, the best assets of every state.

For such purpose, publie schools and compulsory education 
arc essential ; and so public schools were established long ago, 
and have been, and are, maintained; and compulsory laws are 
in force.

In consequence of the religious desires or duties of some 
classes of the community, separation in schooling is permitted ; 
and special separate school provisions were made for that great 
class of residents of the province described in the legislation 
upon the subject as Roman Catholics. But such separation in 
no wise affects the public purposes of the schools, or makes the 
one, any more than the other, the less a public school in the 
sense and for the purpose I have mentioned. The trustees of 
all are, alike, public officers, having the like duties and powers, 
and subject to the like pains and penalties for misconduct in 
office, and the schools arc all subject to control of provincial 
educational authorities; and are all alike entitled to share 
equally in the provincial grants of money made for public school 
purposes.

This, as it seems to me, would be plain, in regard to the two 
subjects—inspection and languages—which are said to be the 
bones of contention from which this legislation has sprung, us 
well as, speaking generally, in all things, plain if there had been 
no expressed words upon the subject; but there arc such words, 
and were at the time of the passing of the B.N.A. Act. 18G7 
The words now in force upon the subject contained in the Sep
arate Schools Act are: “The schools and their registers shall 
be subject to such inspection as may be directed by the Minister 
of Education, and shall be subject also to the regulations.” 
And the word “regulations” means: “regulations made under 
the Department of Education Act,” the wide character of which 
is set out in that enactment ; so that that which would have been
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plain without them is put beyond controversy by these plain 
words.

If, as it was contended, the right of parent or child should 
be paramount, why make any l^ws interfering with the liberty 
of either to be educated or uneducated as he or she saw fit; 
and why compel men and women without children to pay equally 
with those who have, that is to pay for the education of their 
neighbours' children? And if the separate school system were 
to be anything more than one of the branches of the whole pub
lic school system, why should the former be left without any 
council or general representative body—a vast number of schools 
without cohesion, head or representative body?

The public school system of Ontario is not one of separate 
independent schools in all the school sections of the province 
each one of which may be “a law unto itself," or as careless as 
it pleases; but is one comprehensive and symmetrical system em
bracing everyone, from the Minister of Education to the young
est infant in the kindergarten, whether in the common or the 
separate school, and all alike arc subject to the laws of the pro
vince and all valid regulations made under them.

The narrow view that the Imperial enactment made all the 
provisions of the Separate Schools Act in force at the time of 
the passing of the Imperial Act, unalterable, is without any kind 
of substantial support, as the great many changes since made, 
and made apparently without any kind of objection, shew ; im
portant changes turning an Act of 28 sections covering less than 
a half dozen pages of the statute-book, into one of 92 sections, 
covering 32 pages.

The right and privilege which the Separate Schools Act con
ferred when the Imperial enactment became law, and which 
the Separate Schools Acts have ever since conferred, and still 
confer, was and is a right to separation, separate public schools 
of the like character, and maintained in the like manner, as the 
general public schools. The machinery may be altered, the 
educational methods may be changed, from time to time, to 
keep pace with advanced educational systems. It was never 
meant that the separate schools, or any other schools, should be 
left forever in the educational wilderness of the enactments in
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force in 18G7. Educational methods and machinery may and 
must change, but separation, and equal rights regarding pub
lic schools, must remain as long as provincial public schools 
last, unless the federal or imperial parliament, which ever may 
have the power, decrees otherwise.

Modern fashion of applying the short name “public schools' 
to the general public schools, which were in earlier days called 
the common or union schools, and more appropriately so called, 
and of applying the short name “separate schools’’ to the par
ticular public schools separated from the general ones under 
the Separate Schools Act, is no excuse for misunderstanding 
their true character of, all alike, public schools, maintained in 
the public interests and for the public welfare.

The rocks upon which it was said that the Ottawa Separate 
Schools came near to foundering are said to be: The appointment 
of an inspector who was not a Roman Catholic, and an over 
ruling of the Board’s desires as to the language to be used in 
teaching. Whether these things were necessary or unnecessary 
gracious or ungracious, is a matter that does not in any way 
affect the legal question involved in these actions ; if they were 
lawful, the plaintiffs’ appeal should not be to those who ex
pound the law, but to those who make it, or to those who elect 
the makers in regard to any grievance they may feel that the> 
have. That these things were not unlawful, the main purpose 
of public schools, and the very words of the Separate Schools 
Act which 1 have read, seem to me to make very plain ; and lie- 
side that the judgment of the highest Court of this province 
has decreed that they were lawful.

The removal of trustees who fail or refuse to perform the 
duties of their office, and especially so when they do so eontumaei 
ously, is but a familiar, appropriate, and sometimes necessary 
legal method ; and for a high Court of parliament, provincial 
or federal, to remove trustees filling a public office, even though 
elected to that office, and the more so if elected with a view to 
continuing to refuse or fail to perform such duties in the face 
of a judgment of a Court of competent jurisdiction making 
those duties plain, could not bo an infringement upon any legal 
right, but must be an endeavour to maintain and enforce it;
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and the mere fact that an appeal may be taken, or is contem
plated against such judgment, is no kind of excuse for dis
regarding it, unless its effect is suspended, during the appeal, 
by law, or by a competent Court ; the only legal and proper 
course, especially for a public oflicer, is to yield obedience to 
that judgment until it is reversed, if ever it should be; and 
that the plaintiffs should have done, and in doing would have 
remained in office.

I am quite in accord with Mr. Bclcourt, in his contention 
that no case, that was cited, governs this case; and in regard 
to the observations attributed to Mcllish, L.J., when sitting in 
our ultimate appellate tribunal, read by Mr. Young from 
Wheeler’s Confederation Law of Canada, at p. 366, to the effect 
that he could find nothing in the first sub-section of sec. 93 of 
the Imperial enactment preventing the abolition of separate 
schools in this province, it ought hardly to be necessary to point 
out that the word “first” is but a misprint for the word 
“second.”

There could hardly be an expression of such an opinion as 
long as public schools exist, tiecuusc it would be in the teeth of 
the first sub section, but it seems to me to be quite plain too, that 
the legislature of this province has power to abolish all "e 
schools, and so abolish separate schools, for then there would be 
nothing to be separated from, and so no right or privilege of 
separation ; but that is out of the question ; it is not the aboli
tion of public schools, but it is their increase, at enormous cost, 
that is likely to trouble future generations, as it does 
some of them who are of the present generation.

Action dismissed.

JOLLYMORE v. ACKER
\orn Scotia Supreme Court. (Ira ham. C.J., KimsrU. Drysdalr. and 

honyley. 77. May 15. 1015.
1 Boundaries (5 II A—6)—Conventional link—Estoppel.

Whilst land cannot he conveyed by parol, a conventional line estab
lished by parol agreement between adjoining landowners, and acted 
upon by the erection of a fence, constitutes an estoppel as to the 
agreed boundary line, and is binding on the successors in title.

[M'oodbrrry v. Gate». 2 Thom. 255; l.airrrncr v. McDowell. Rer. 
[442| 283; Derry v. Dattrraon. 2 Vug. 367; l.ra*k v. Scott. 3 Q.R.D. 
382. followed : Graxrtt v. Carter. 10 Can. S.C.R. 105, considered.)
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Uryedale, J.

Appeal from judgment in favour of plaintiff in action to 
recover damages for tearing down a fence on a disputed bound
ary line.

W. E. Roscoe, K.C., for defendant, appellant.
J. A. McLean, K.C., for plaintiff, respondent.
Drysdale, J.:—This appeal depends upon whether or not a 

conventional line was established between the properties of 
plaintiff and defendant. The trial Judge has held that there was 
a conventional line between the properties and found for the 
plaintiff; this finding is challenged. 1 do not think it is now 
open to dispute that in order to establish a conventional line 
apart from the true line there must be circumstances that will 
estop the parties from questioning the true line. I accept the 
statements of Bliss, J., in Woodberry v. (Hates, 2 Thom. 255, as 
to the true doctrine on the subject. This being so, what are the 
elements of estoppel in this ease? Former owners (adjoining 
owners) agreed upon and built a line fence dividing the pro
perties. This wras built upon the line of surveyor’s stakes, 
indicating clearly that the adjoining owners being uncertain of 
the line, had a surveyor run it out, and by mutual consent built 
the dividing fence on the uncertain line indicated by the sur
veyor’s stakes. Afterwards this fence was renewed between 
the present owners, or those under whom they claim, and the 
fence so made and renewed has been treated as the dividing line 
until the present dispute. Defendant now contends that the 
fence is not on the true line and asserts his right to remove 
parts of it. I think ample evidence of estoppel is found in the 
case to prevent defendant from asserting that the old fence is 
not the dividing line between the properties. The fence was 
lived up to as such dividing line and plaintiff’s well, built by 
reason of such conventional line. The now contention of defen
dant would destroy and obliterate the well of plaintiff, built, 
I have no doubt, by reason of what was considered the original 
dividing line between the properties. Whilst land cannot be 
conveyed by parol, and I accept the argument of appellant’s 
counsel that there must be estoppel in order that the true line 
cannot be set up, I am of opinion, that there is every element of 
estoppel in this case on the facts to prevent defendant from
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asserting that the old line rebuilt is not the true dividing line N s- 
between the properties. s. <-.

1 would dismiss the appeal. - .7“" ,
Russell, J.:—The trial Judge has decided this case in fav- fl

our of the plaintiff on the finding that there was a conventional __ 1
boundary line established by the predecessors of the present "w ' 
owners between the properties of the plaintiff and defendant,
by which the defendant was bound. One of the contentions 
made by the defendant is, that there is no proof of anything 
done or suffered by the plaintiff’s predecessor on the strength 
of the agreement, if any, establishing the boundary, and that 
as the doctrine of conventional boundary is based on the prin
ciple of estoppel, the conventional line cannot be sustained with
out proof of prejudice. In Woodbcrry v. dates, 2 Thom. 255, 
which is the leading case on the subject in this province, the 
only facts that were proved were that the plaintiff and defen
dant had disputed over their line and after some warm conversa
tion between them, plaintiff said to the defendant: “Mr. dates, 
we have both been wrong; you want to come too far down and 
I have wanted to go too far up. Hero is the stake that was 
settled between your father and me, and if you are willing to 
abide by it, I am.” After some further dispute they both went 
to the stake; dates agreed that that should be the bound and 
Woodbcrry, giving the witness a stroke with his whip, said:

Recollect, you blockhead, that is the boundary between your 
father and me, and don’t let me catch you over it.” The charge 
of the Chief Justice to the jury in that ease was to the effect 
that although the deed from Oldham Gate* would authorize the 
purchaser to go to the rear of the grant, yet if another line at 
one and three-quarter miles or thereabouts from the river had 
been agreed upon and settled between the parties, both would 
be bound by it and that if they were satisfied that such a line 
had been established, they should find for the defendant. This 
charge was sustained and the verdict for the defendant was 
affirmed by the Court without any proof of anything whatever 
done by either of the parties on the strength of the line having 
been so established.

In the subsequent ease of Davison v. Kinsman (1853), James
33—24 D.I..1
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Rep. 1, there was also no proof whatever of anything having 
been done hy either party on the strength of the conventional 
line established between their properties. As was correctly 
stated by the learned trial J udge in the present ease, it had been 
left to the jury in Davison v. Kinsman, supra, to say whether 
any such line was made and acquiesced in or not. Of course in 
both eases, the Judges who sustained the conventional line anil 
the doctrine on which it is founded, illustrated the necessity for 
the doctrine by reference to the consequences that would fol 
low if such a settlement could be disturbed. Buildings might 
be erected, expenditures incurred and great prejudice suffered. 
It must also be conceded that the reasoning and the analogies by 
which Bliss, J., supported his conclusion in Woodberry v. Gales, 
supra, point to the principle of estoppel as the basis of his con
clusion, although lie distinctly declines to use the term in pre
sence of his black-letter brethren. But I do not find that in 
either of these cases the binding character of the convention was 
made to depend upon the circumstances of such expenditures 
having been incurred or of anything having been done or 
suffered beyond the deliberate settlement of the division line 
by the parties on the ground.

In the New Brunswick case of Lawrence v. McDowall, Ber. 
[442] 283, there was nothing to shew that any act had been 
done or suffered by the plaintiff to enable him to sustain the 
conventional line on the principle of estoppel. In that case the 
effect of the convention was to give the plaintiff a piece of land 
which the defendant had actually occupied iccording to a bound
ary which had existed for a number of years between the plain
tiff and the defendant. The objection of the statute of frauds 
was disposed of by Chipman, C.J., by reasoning which would 
be exactly applicable to the present action, namely that,

There was no question of title between the parties, but merely a question 
of boundary. Each party acknowledged the title of the other to the lot of 
which he was in possession and the intent of running the new line, and of 
setting marks upon it, was to designate by mutual agreement the limit 
to which the title of each party extended. There was ito intent in either 
party to pass or transfer any estate or interest in the land, and the de
fendant, by consenting to Hatheway’s line (that is the conventional line 
run by the surveyor), did no more than acknowledge that his right and 
title did not extend beyond that line; and the conclusion to which the
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jury came, that this consent of the defendant to this line was. in point 
of fact, a relinquishment and transfer of his pre-existing possession in the 
locus in quo to the plaintiffs does not convey with it an implication that 
any estate, even a tenancy at will, thereby passed from the defendants to 
the plaintiffs. It was a delivery to the plaintiffs of the possession of what 
was acknowledged to be their own, simultaneous with the acknowledgment 
of their right to it.

The opinion of Botsford, J., proceeds upon a different 
ground. It was put on the broad and rational consideration 
that

Public policy as well as private convenience require that every facility 
should be given to the settlement and adjustment of such boundaries. 
It appears to me, therefore, that when a dividing line which was before 
uncertain and undetermined has been established and mutually agreed 
upon by the owners us the boundary line between the respective lots, with
out fraud or circumvention by either of the parties, that such line 
should be conclusive and binding.

In Perry v. Patterson, 2 Pugs. 367, the direction to the 
jury was that if a division line was in dispute between parties, 
and they agreed to establish a line and did so, and acted upon 
it by putting up their fences and by severally occupying the 
land on each side, they were bound by their agreement whether 
the line was right or wrong and could not repudiate it, though 
they had not held under it for a period of 20 years, so as to gain 
a title by possession. This ruling was sustained and it seems 
to me to be sufficient so far as the element of prejudice neces
sary to constitute an estoppel is concerned, to be decisive of 
this case. A fence and an occupation of the land on either side 
of it are shewn by the evidence in the present case just as in 
the New Brunswick case last cited.

1 am not aware of any case decided by the Supreme Court 
of Canada or the Privy Council that prevents us from acting 
on the doctrine of conventional boundary as understood in Nova 
Scotia and New Brunswick and applied in the cases 1 have cited. 
In ease of Grasett v. Carter, 10 Can. S.C.R. 105, a building had 
been erected on the line agreed upon. There was, therefore, 
clear evidence of prejudice to support an estoppel. It was un
necessary to say what the law would have been had not such cir
cumstance existed, and whatever was said on that point was, 
therefore, obiter dictum. But I cannot find that anything was said 
that would tend to weaken the authority of Woodberry v. Gates,

N. S.

8. C.

Jolly Moer.
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supra, excepting, perhaps, that Ritchie, C.J., in stating the prin
ciple as established in the lower provinces throws in the circum
stance of one of the parties building to the line so established. 
No doubt, he was speaking with a view to the facts of the par
ticular case then before the Court. He did not certainly mean 
that nothing else but a building would serve the purpose of an 
estoppel and he did not say whether there might or might not be 
a sufficient estoppel, if such an element were necessary, aris
ing out of the very fact of a deliberate convention and the im
plied agreement on both sides to abandon the right to have the 
true line established. No doubt there are well reasoned Ameri
can decisions, the application of which would overturn the well 
settled jurisprudence of this province on the subject. Rut we 
are not bound by those decisions and the indiscriminate use of 
such decisions can only tend to produce chaos in the juris
prudence of this country.

There is a limitation of the principle which I enturc to 
suggest as a probable explanation of some of the ca < s in which 
the defence of a conventional line was not sustained. If one 
of the parties should, within a reasonable time after making 
the agreement, discover that he had made a mistake and should 
w ish to rectify the error, it would be material to inquire whether 
the other had been prejudiced to such a decree as to make it 
inequitable that the mistake should be corrected. In the absence 
of such an appeal to equitable principles for the correction of a 
mistake I greatly doubt if there be any need for evidence of 
anything done or suffered by either party on the strength of 
the line having been established, to render the agreement bind
ing. No such facts were shewn in cither of the leading cases in 
this province, there was no evidence before the Court other than 
that of the deliberate adoption of the conventional line.

If, however, considerations of public and private convenience 
are not sufficient support for the doctrine of our Nova Scotian 
and New Brunswick Courts, and some element of prejudice 
must be found to support the conventional line on the principle 
of an estoppel, I think we should be fully justified in adopting 
reasoning analogous to that of Brain well, then Lord Justice, in 
Leash v. Scott, 3 Q.B.D. 382, and say that there always must be
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some degree of prejudice—some alteration of the position of N.S.
the parties who enter into such a convention. * Each of them s. o.
relies upon the line so established and abandons his right to .

B .luLLYMOBE
have the true line established. In the present case a fence was v. 
erected on the division line which would not have been con- AcKKB
«trueted if it had not been for the agreement. The legal rights R,lweUi Jm 
of the parties cannot depend on the question of more or less.
If the erection of a building on the conventional line would 
be such an element of prejudice as to make the convention a 
binding one on the principle of estoppel 1 see no reason why 
the construction of a line fence would not answer the same pur
pose. If there must be some prejudice to constitute the estoppel 
which is an essential to the binding obligation to abide by the 
convention, I do not see why any consideration whatever should 
not be sufficient unless it should be such as to come within the 
maxim “de minimis non curat lex.”

It was further contended by the defendant’s counsel that in 
order to the establishment of a conventional line there must have 
been some dispute or some uncertainty as to the true line. As 
to the necessity for a dispute I really cannot see why a line 
agreed upon for the purpose of preventing future disputes 
should not be as effectual as a line agreed upon because of an 
existing dispute. But with reference to what I regard as the 
essence of this contention I fully agree with the counsel for the 
defendant. A clear distinction must be made. If two neigh
bours agree between themselves that one shall give the other a 
slice of his property by establishing a boundary line other than 
the true division line between them, no such agreement will be 
available without a writing to satisfy the statute of frauds. 
But if those two neighbours meet upon the property and mutu
ally agree that a line marked out or in some way definitely in
dicated upon the land is in fact the boundary between them, the 
line so defined becomes for all purposes the conventional bound
ary of their respective properties.

But the question is asked,—arc you going tu transfer land 
merely by the building of a fence or the repair of an old fence? 
It may have been built with no such intention as that of cstab-
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lishing a line. It may be merely a fence to keep cattle out of 
a cabbage-patch. The answer is that you must look at the facts 
of every case as they appear to be. In the present case we have 
evidence of a fence built with the concurrence of both parties 
coincident at one point with what is now claimed as the true 
division line of the properties, departing slightly from it as it 
runs along the division and leaving a thin wedge of land be 
tween the fence and the boundary claimed to be the true one 
What else docs common sense suggest but that it was being 
agreed upon and adopted as the boundary between the pro
perties. Actions speak louder than words. If this fact stood 
alone 1 should be satisfied. But it does not stand alone, I think 
we have a right, for the purpose of determining what it was 
that Elliot and Refuse were doing when the old pole fence was 
being replaced by the new fence of logs and slabs, to view their 
action in the light of the fact that, long before this, a fence 
had been erected which was obviously regarded and treated by 
the owners as the division line of the property, that a well had 
been sunk which is between the alleged conventional line and 
the new line, as claimed by the defendant, and that the effect 
of ignoring the conventional line must be to separate the plain
tiff’s house from his well and place the latter on the defen
dant’s property. The fact, I have no doubt, is that the bound
ary between the properties had been settled many years before 
the building of the new fence, that plaintiff’s predecessor had 
sunk his well beyond what is now claimed to be the true line 
but within his property as defined by the conventional line, and 
that he had done this on the strength of an agreement defining 
the line between the properties. The agreement relied on in 
the present case is none the less an agreement because it confirms 
a previously established convention and it should be, to my 
mind, none the less, but all the more binding because it is in 
accord with the line by which the predecessors of the parties 
thus agreeing had held their properties.

I base my judgment in this case on what I understand to be 
the doctrine of conventional boundary as established in this 
province. I have an impression that this doctrine will sooner 
or later be modified by the later currents of opinion, but I
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have no regrets that it should be serviceable in doing justice 
ween the parties in the present case before it fades out of 

the jurisprudence of this country.
Lonoley, J., concurred with Russell and Drykdale, Jd. 
Graham, C.J., dissented. Appeal dismissed.

N.&
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RIOPELLE v. CITY OF MONTREAL QÜE
Quebec Court of King’s Bench, Appeal Hide, Sir Horace Archambcault, CJ., ——

Trenholme, Lavergne, Cross and Carroll, JJ. February 26, 1016. K. B.
1. Appeal (| I B—18)—Finality or decision—Homologation or arbitra 

tors' report.
A judgment of the Superior Court homologating an arbitrators’ 

report of the amount of damages caused to property by a municipality 
is interlocutory from which no appeal "de piano” lies to the Supreme 
Court of King’s Bench without leave.

Appeal from judgment of Charbonneau, J., Superior Court, statement 
ordering the homologation of arbitrators’ report and refusing 
motion for annulment of same. Affirmed.

On September 30, 1913, J. Sawyer, architect, was appointed 
arbitrator to value the damages caused to the property of the 
plaintiff. That appointment had been made following a judg
ment of the Supreme Court of July 4, 1911, returning the re
cord to the Superior Court to proceed to determine the amount 
of such damages.

The arbitrator made his report which was opened on Feb
ruary 18, 1914.

On May 4, the plaintiff made a motion to have the report 
declared irregular and null, and for the appointment of a new 
arbitrator. On the other hand, the defendant asked for the 
homologation of the report. The Superior Court has granted 
the latter motion. It has homologated the report and dismissed 
the motion of the appellant :—

“Considering that the expert seems to have exactly followed 
the questions submitted to him by the judgment of Dugas, J., 
and to have answered them, and that he had not to go beyond 
that: for him as for me the questions asked therein must re
produce the judgment of the Superior Court.

The appellant has lodged his appeal “de piano.” The re
spondent moved to have such appeal dismissed on the principle 
that the judgment of the Superior Court was not a final judg-
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meut, but was only an interlocutory judgment, and that the 
appellant had not obtained special leave to appeal.

The Court of Appeal granted the motion and dismissed the 
appeal.

Jean Charbonneau, for appellant.
Laurendeau & Archambeault, for respondent.
Cross, J.:—The appellant says that that adjudication has 

decided the cause and is final, and he cites Scott v. Payette, 2 
L.N. 335, and Chantcloup v. Dominion Oil Cloth Co., 2 L.N. 314.

The respondent says that the judgment makes the arbitra
tor’s report valid proof in the cause, but that the action remains 
to be decided on the merits, and that this judgment is conse
quently merely interlocutory.

In the ease of a report of experts, accountants or practi
tioners, the rule is that, if the report is free from irregulari
ties or causes of nullity, it forms part of the evidence in the 
case (art. 416), but the Court is not bound to adopt the findings 
(arts. 409, 410).

In case of award in arbitration, the rule is that the party 
intending to avail himself of it may apply for its homologation 
and for judgment in conformity with it. The other party can
not oppose it, except by an application, to have the report dr 
dared inadmissible on the ground of irregularity or of some 
other cause of nullity (art. 417). Experts, accountants and 
practitioners make findings and report them. Arbitrators give 
decisions.

The respondent’s motion asked for one of the two things 
mentioned in art. 417. namely, homologation, but did not ask 
for the other, namely, judgment in accordance with the award.

I consider that the respondent’s motion is well-founded.
The decision in Scott v. Payette and Chanteloup v. Dominion 

Oil Cloth Co., turned upon the difference between an arbitra
tor’s award and an expert’s report, the latter of which, it was 
held, merely amounts to so much evidence in the case and leaves 
the parties free to make further evidence, whereas an arbitrator’s 
award is a decision. That has already been pointed out, and. 
for the present purpose, it may be taken that it is no longer 
open to cither party to tender further evidence at the final trial.
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Nevertheless there in an yet no final judgment for or against 
either party in the eause.

No doubt the judgment appealed against is one whieh in 
part deeides the issues. But judgments whieh in part deeidc 
the issues are treated of as being interloeutory in art. 40 C.P. 
whieh provides for appeal.

In that sense, I consider that this is to be considered an in
terlocutory judgment and that leave to appeal should have been 
applied for.

Speaking in this particular for myself, 1 would further say 
that, when the action comes before the Superior Court for final 
hearing, the appellant can renew his objections and ask the 
Court to revise the order of homologation.

The .Judge in pronouncing final judgment on the merits can 
revise and reverse judgments previously given upon incidents 
in the action: Perrault v. Grand Trunk R. Go., 14 Que. K.B. 
245; Archer v. Lortie, 3 Q.L.R. 159; Crum v. Mdlum, 4 Que. 
S.C. 331.

And, in the event of a final judgment adverse to the plaintiff 
and an appeal therefrom, the appellant would be entitled to 
open up the merits of this order of homologation: llayard v. 
Dinelle, 7 Q.B. 480; Wilson v. Shatvinigan Carbide Co., 37 Sup. 
C.R. 535.

I would grant the motion and (plash the appeal.
A ppcal dism issed.

QUE.

K. B.
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CLARK v. THE SAINT CROIX PAPER CO. N B
\eir Urunswick Supreme Court, McLeod, ('■!.. and White and MeKrown, JJ. ------

April 25. 11115. S.C.
1 Appeal (8 VII I—375)—Wiiat rkvikwahlk—Disc retion or covrt—

(Irantiro triai, iiy jvry.
Where the pleadings ami facts disclosed hy the allidavits Itefore the 

trial judge vest in him jurisdiction to consider and divide whether the 
action can lie most conveniently tried with or without a jury under O.
30. r. 4 (N.B.), and he exercises his discretion and determines the 
question, the Supreme Court on appeal will not interfere with that 
discretion exeept in ease of gross error.

Appeal from a judgment of Barry, J. Statement
V. G. Teed, K.C., for defendant, appellant.
IV. ,/. Richardson, for plaintiff, respondent.
McLeod, C.J. (Oral):—The defendant company appealed MeLeod CJ-
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from an Order of Barry, J., directing that the issues in this 
action be tried with a jury. It is claimed that under O. 36, r. 
4, which provides:—

The Court or a Judge may direct the trial without a jury of any cause, 
matter or issue requiring any prolonged examination of documents or ac 
counts or any scientific or local investigation, which cannot in their 
or his opinion conveniently be made with a jury, 
the Order should have directed a trial without a jury. While 
we think the authorities arc to the effect that there is an appeal 
from an order made under 0. 36, regulating the mode of trial, 
nevertheless, assuming (as we think is the case here), that the 
pleadings and the facts disclosed by the affidavits before the 
Judge, vest in him jurisdiction to consider and decide whether 
the action can be most conveniently tried with or without a jury, 
and he does exercise his discretion and determine the question, 
this Court will not interfere with that discretion on appeal 
even though they might have come to a different conclusion on 
the facts. It was argued that r. 5 of 0. 36, is controlled and 
limited by rr. 2 and 4, where the pleadings and facts involve 
an issue requiring a prolonged investigation or any scientific 
or local investigation. Admitting this contention to be correct 
it is, after all, a question for the Judge directing the mode of 
trial to determine whether the issue does involve the considera
tion of facts that can be more conveniently tried by a Judge 
without a jury than with a jury, and if he does exercise a legal 
discretion and determine the question the Court on appeal, 
except in case of gross error, should not interfere.

There is this further to be said. R. 6 provides, 
notwithstanding anything in r. 5 contained, the Judge presiding at the trial 
may, in his discretion, direct that the action or issues shall be tried or 
the damages assessed by a jury.

So that no matter what the judgment of this Court might 
lie, the trial Judge would have the right to direct the issues to 
be tried with a jury—at least that is my opinion—I understand 
my brother White does not concur in the last proposition I 
think the appeal should be dismissed with costs.

White, J. (Oral) :—I agree that Barry, J., on the pleadings 
and on the facts presented to him, had jurisdiction to exercise 
a legal discretion as to the most convenient mode of trial, and 
having exercised it on proper and sufficient material, his order
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should not be interfered with on appeal. 13ut 1 am not prepared 
to hold that if the Court or a Judge thereof, after solemn con
sideration and mature deliberation, has come to the conclusion 
that the issue is one that should be tried without a jury under 
r. 4, of O. 3ti, a Judge on the trial would have a right to dis
regard the order and order a trial with a jury.

McKeown, J. :—I agree with the Chief Justice.
Appeal dismissed.

BLACK DIAMOND OIL FIELDS v. CARPENTER. DIST. CT. J
Alberta /Supreme Court, Harvey, C.J., Nhiart. Ileelc ami Simmons, «/,/.

October 5, 1916.
Corporations and cum vanikn (6 1 E—102)—Governmental regula

tion—Investigation of oil companies—Scope of statute.
Chapter 2 of the Statutes of Alberta, 1908, authorizing the appoint

ment of commission for the purpose of inquiries into matters con 
nected with the good government of the province or the conduct of the 
public business thereof, does not permit any investigations into the 
private affairs and operations of private oil corporations.

Motion for injunction against inquiry commission.
A. A. McGillivray, for plaintiff.
Frank Ford, K.C., for defendant.
Harvey, C.J. :—Ch. 2 of the Statutes of 1908 provides by 

sec. 1, that:—
the Lieutcnant-Govvrnor-in Council may, when he deems it expedient to 
cause inquiry to be made into and concerning any matter within the juris
diction of the Legislative Assembly and connected with the gin id government 
of the province or the conduct of the public business thereof, appoint com 
missioners to make such inquiry and to report thereon.

The second section provides that the com lissioners may be 
givm power to summon witnesses and require them to give 
evidence under oath, and to produce documents with the power 
of a Court of Record to enforce their attendance and compel 
them to give evidence. These sections are a re-enactment of two 
sections of ch. 12 of the Consolidated Ordinances, 1898.

On July 5, 1915, an Order in Council was passed whieh re
cited that it was—
expedient that ii quiry he made into and concerning the promotion, incor
poration, management and operation of the various companies incorporated 
by and under the authority of the Companies Ordinance, being ch. 20 of the 
Ordinances of 1901 a- amended, whose objects in whole or in part are the 
acquiring, managing, ti, veinping, working or selling of mines, mineral 
claims, and mining properties including petroleum oil or natural gas claims

N. B.
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St. Croix
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McKeown, J.
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or propurtii-a, or any of tin-in, ami into ami concerning Llie operation and 
nianagi-incnt of the vnriou* Htock cxcliangv» in the province, or any of them, 
including for greater certainly, hut ho uh in no way to restrict tin- genei 
ality «if the foregoing, the ex|ienses of niaiiageiuent, investment of funds, 
nature of properties or claims lielil, tin- manner ami cost of any sale m 
dis|iosal of atock ami «ither allied questions.

The Order then directed the appointment under the author
ity of the above-mentioned statute of the defendant, who is a 
.Judge of the District Court at Calgary as commissioner, “to 
make such inquiry and report thereon,” and further directed 
that there be conferred upon him, “the power of summoning 
witnesses before him and of requiring such witnesses to give 
evidenec on oath,—and to produce such documents as the said 
Arthur Allan Carpenter may deem requisite to the full in 
vestigation of the matters into which he is appointed to in
quire,” and also, “the same power to enforce the attendance 
of witnesses and to compel them to give evidence as is vested in 
any Court of Record in civil matters.”

Pursuant to the Order in Council, a commission was issued 
to the defendant which purported to confer on him the powers 
specified in the order for the specified purposes.

The plaintiff by its statement of claim alleges that it is one 
of the companies referred to in the Order in Council and com
mission, and that it has been notified by counsel for the defen 
dant that its affairs will be inquired into and its officers required 
to attend and give evidence.

It now applies for an injunction to restrain the defendant 
from making such inquiry and from summoning its officers to 
give evidence and produce documents, which inquiry it alleges 
will he prejudicial to it in respect of certain pending litiga
tion.

The motion was made to my brother Stuart, who directed 
that it be referred to the Appellate Division.

A number of objections were taken to the validity of the 
commission but I do not find it necessary to consider more than 
one which appears to me to be fatal.

I am of opinion, that an inquiry such as the one proposed 
docs not come within the terms of the statute under which it 
is directed. The title of the statute is, “An Act respecting in-
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quince concerning Public Mattcre." The Ordinance from which 
it is taken which had 1 lie same title, contained another section 
making provision for the appointment of inspectors to inspect 
the affairs of clerks of the Court, sheriffs and registration clerks.

Mr. Ford argues in support of the Order in Council and the 
commission that the Act intends to give power wide enough to 
include inquiries into any matter which may be the subject of 
legislation by the legislature. It does not appear to me to be 
necessary to determine the exact scope of the Act though there 
seems much room for argument that it is intended to refer to 
matters affecting the administration, rather than the enactment, 
of the laws. The commission is to be issued at the instance of, 
and by, the Lieutenant-Governer in Council who is charged with 
the administration of the laws under our constitutional system. 
The information to Ik- gained is not for the use of the legisla
ture, but for the use of the executive. The fact that in practice 
the Ministers of the Crown do frame and propose to the legis
lature much of what becomes public legislation, docs not, in my 
opinion, weaken the argument because it is not in their cap
acity as administrators but rather in that of legislators that this 
is done. If, as in the United States of America, they had no 
seats on the legislature their control of legislation, if any, 
could oidy be indirect.

And even if the words are wide enough to support Mr. Ford’s 
contention it may be that the general scope of the Act and other 
considerations require them to be restricted as was pointed out 
in a somewhat similar ease by Middleton,•!., in lie City of Berlin 
ct CoJ. of Waterloo, 2*2 U.L.R. ‘291). In Maxwell on Interpreta
tion of Statutes (5th ed., p. 132), it is stated that:—
general word* and phrases, however wide mid comprehensive in their liti-rul 
sense, must. iiHtmlly lie construed as limited to the actual object* of the 
Act and ns not altering the law beyond.

For this ease, however, it is not necessary to decide which 
is the true view, because a reading of the Order in Council and 
the commission furnishes not the slightest suggestion that the 
information to be gained from the inquiry is to be used for any 
legislative or any other publie purpose. It does disclose, how
ever. that the inquiry is limited almost entirely to the private
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affairs of the companies and stock exchanges, and the commis
sioner is given the power to compel the production of evidence, 
even by tine and imprisonment. Maxwell (p. 461), points out 
that it is a recognized rule that statutes should be interpreted, 
if possible, so as to respect private rights, and states :—

It is presumed, where the objects of the Act do not obviously imply such 
an intention, that the legislature does not desire to confiscate the property 
or to encroach upon the rights of persons, and it is, therefore, expected if 
such be its intentions it will manifest it plainly, if not in express words, at 
least by clear implication, and 1 yond reasonable doubt.

The title of the Act indicates that it is “Public Matters’’ 
that are to be inquired into, llow can it be said that the pri
vate affairs of a company is a public matter. It may well be 
that some members of the public arc affected by them but that 
does not make them a public matter.

The private affairs of a provincial company may be in
vestigated, however, by the authority of the Lieutenant-Gover
nor in Council under sec. 125 of the Companies Ordinance of 
1901. If they could have been investigated already by the auth
ority of the Ordinance Respecting Inquiries Concerning Public 
Matters which was in the statute books when the Companies 
Ordinance was passed, there would appear to have been no neces
sity for making the provision contained in sec. 125 ; moreover, 
if they could have been so investigated under the general ordin
ances without restriction, the limitation imposed by sec. 125 
wmuld seem impliedly to have cut down the general power to 
make such investigation and limited it to the conditions specified 
in the section, namely, upon the application of some of the 
shareholders, that is to say, upon the application of those whose 
private affairs arc to be investigated.

It is unnecessary to consider the question of the prerogative 
right of the Crown to issue a commission of inquiry, both be
cause the commission is expressly declared to be issued under 
the authority of the Act, and because, as is expressly stated by 
the Judicial Committee in A.-G. for Australia v. Colonial Suqar 
Refining Co., [1914] A.C. at 257 :—

A Royal Commission lias not. by the laws of England, any title t" com 
pel answers from witnesses, and such a title is. therefore, not incidental to 
the executior of its power under the common law



24 D .L .R .] Dominion Law Reports. 519

For the reasons stated, 1 am of opinion that the Lieutenant- 
Governor in Council had not authority to direct the issue of 
the commission in question, and that therefore the defendant 
is without authority to proceed with the inquiry in the manner 
proposed. It follows, therefore, that the plaintiff is entitled to 
the injunction asked for. It should have the costs of the ap
plication.

Stuart, J.:—In my opinion, this application may be dis
posed of very shortly, and upon plain and simple grounds. The 
statute under which the commission to the defendant was issued 
is entitled, “An Act respecting Inquiries concerning Public Mat
ters.” It is now well settled that the full title of an Act of 
Parliament may be read in order to assist the Court in arriving 
at its meaning. See cases cited in Craie’s Hardcastlc, p. 180. 
The first section of the Act authorizes the Lieutenant-Governor 
in Council to appoint commissioners to enquire “into and con
cerning any matter within the jurisdiction of the legislative 
assembly and connected with the good government of the pro
vince or the conduct of the public business thereof.” The second 
section authorizes the Lieutenant-Governor to confer upon the 
commissioners the power of summoning witnesses and com
pelling them to give evidence on oath.

The Order-in-Council appointing the defendant, authorizes 
him—
to enquire into and concerning the promotion incorporation, and operation 
of companies incorporated under the Companies Ordinance whose objects in 
whole or in part are the acquiring, managing, developing, working or selling 
mine*, mineral claims and mining properties including |>etroleum oil or 
natural gas claims or properties and into and concerning the operations 
and management of the various stock exchanges in the province or any of 
them including for greater certainty but so as in no way to restrict the 
generality of the foregoing. The expenses of management, investment of 
funds, nature of properties or claims held, the manner and cost of any 
eale or other disposal of stock and other allied questions.

The question is whether the authority thus conferred upon 
the commissioner, the defendant, was within the terms of the 
statute. In this particular case it is shewn that the plaintiff 
company was notified, that on a certain date an “investigation” 
would be made “into its affairs,” and there is no doubt that it
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was intended to make sueh enquiries in regard to that company 
aa were indicated in the Order-in-tiouncil. 1 liave no hesitation 
in saying that the statute docs not authorize such an enquiry. 
Heading the title and the hint section all together, as we must do 
where the meaning is doubtful, it seems to me to be plain that 
the meaning of the Act is that an enquiry may be made into 
any matter connected with the public affairs of the province. 
I am not at present prepared to deny that, under sueh an auth
ority, the operation of any statute of the legislature might pro 
perly be enquired into. Assuming this to be so, witnesses eon 
sidered competent to express an opinion upon the question 
whether the statute or any clause thereof worked satisfactorily 
or otherwise might, no douht, be called, and their opinion oh 
tallied, and they might no doubt even be requested to state 
whether they knew of any particular case or instance in which 
evil or good effects or results had followed. Hut all that would 
be of the nature of a general enquiry. When, howcv< r, it is 
proposed to institute an “investigation into the affairs” of a 
particular company it seems to me to lie perfectly plain that 
authority given by the statute is exceeded. It may, no doubt, 
be possible by a scries of logical concatenations to shew that 
any matter of any kind is a matter “connected with the good 
government of the province." But the words of a statute are 
often so general that they may receive sutnc limitation (Clai/ton 
v. Fenwick, (I El. & HI. 114, 131), and the whole of the statute 
and the general purport of it must be looked at to find what 
that limitation is. For myself, the very use of the word “pub
lie," first in the title and again in see. 1, in the phrase, “the 
public business thereof," suggests a very obvious and sensible 
limitation. The point where an enquiry limited as I suggest 
would pass beyond the limitation and into the details of private 
affairs might in some eases be uncertain, but that docs not re
move the necessity of fixing and drawing the line.

In Craie’s llardcastle, p. 173, it is said that, “it is a rule as 
to the limitation of the meaning of general words used in a 
statute that they are to be if possible, construed so as not to 
alter the common law." In .Volait v. Clifford, 1 Australian 
C.L.R. 420. Griffith, C.J., said:—
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It is always necessary in dealing with any law that alters the common 
law and especially where the common law rights of the liberty of the sub 
ject or relating to property are concerned to consider what was the previ 
ous law and what were the apparent reasons for the alteration made and 
then to see what the legislature has done to remedy what it conceived to be 
defects in the law.

There is no doubt that while under his prerogative which is 
part of the common law, the sovereign might cause an enquiry 
to be made into private affairs of any man, he had, under the 
common law, no power to authorize witnesses to be summoned 
and to force them to give evidence upon oath upon such an 
enquiry. In my view, therefore, if it was intended to give the 
Lieutenant-Governor-in-Couneil power to enquire into the pri
vate affairs of a company and to authorize commissioners to 
summon witnesses and force the giving of evidence upon oath, it 
was necessary for the legislature to say so specifically : Arthur 
v. Bokenham, 11 Mod. 150.

Something, of course, might be said for the view that a com
pany incorporated under the Companies Ordinance, is not en
titled to be treated as a mere private and single individual. 
This view was not, as far as I recall, referred to on the argu
ment, at any rate not in this exact form. Our Ordinance makes 
no such definite distinction between public and private com
panies, at least these distinctive terms are not used, as is now 
the case, I believe, in the English Companies Act. I should in
cline to the opinion that the affairs of the company arc the pri
vate affairs of the shareholders and the officers, and certainly 
have nothing to do with the “Public business of the Province.” 
In any case there is nothing before us to indicate that the plain
tiff company may not be a company of the class which, under 
the English Act, is termed a private company. Moreover, as 
the Chief Justice has pointed out, the Companies Ordinance 
itself makes provision for an official investigation under oath 
of the affairs of any company incorporated under it upon the 
application of a minority of the shareholders, and while what is 
called the “parliamentary' exposition” of a former Act by a 
later Act is not, per se, conclusive, the Courts can properly look 
at a later Act for some slight assistance at least in interpreting 
a former one. I think, therefore, that there is a very plain and
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tending the wide general term, “good government of the pro- 
v nee” so very far as to cover an enquiry such as was pro
posed to be made into the affairs of the plaintiff company. I

( arpenter, think, therefore, the injunction prayed for should be granted 
Duct Ct. J.___" with costs, to be paid by the defendant, which I assume he per-

StUAJt, J. sonally will not be allowed by the executive to bear.

Himmoni, J. Beck, and Simmons, JJ., concurred with Harvey, C.J.
Injunction granted.

QUE. LA VERY v. GRAND TRUNK R. CO.

C. R
Quebec Court of Review, Tellier, Greenshield* and Pannoton, JJ.

May 7, 1915.
1. Mastkh and servant ( | V—340)—Workmen’s compensation—Injuries

IN COURSE OF EMPLOYMENT.
An accident cannot be said to have happened by reason of or in the 

course of his work, so as to make a claim under the Workmen’s Com 
pensation Act ( Que. ), where the employee, without the knowledge or 
permission of the employer, goes to a place where he is forbidden to 
go, and meets with an accident while there.

Statement Appeal from judgment of Fortin, J., Superior Court, in fav
our of plaintiff in action under the Workmen’s Compensation 
Act. Reversed.

On January 11, 1913, the plaintiff’s husband was in the em
ploy of the company defendant, as a working foreman carpen
ter. He was at work at the roundhouse of the company defen
dant, situated at Turcot. The roundhouse appears to be sur
rounded with tracks, which arc used as a shunting yard for the 
making up of trains. January 11 was a Saturday. About 8 
o’clock in the morning, the paymaster arrived at the works to 
deliver to the men their pay cheques. Dean received his about 
that hour in the morning. At some distance from the round
house, there is a branch of the Molsons Bank. The bank can 
be reached without crossing the tracks, but a man leaving the 
place where Dean was working, with the intention of going to 
the bank, and without crossing the tracks, would have to pass 
before the office—and could be easily seen. At half-past eleven 
that morning, Dean left his work in company with a fellow- 
workman, Naylor, to cross the tracks for the purpose of getting 
his pay cheque cashed at the bank and returning to his work.
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A train of cars was being made up. There was a space between QÜE- 
two cars of from two to four feet, and Dean, who was in ad- c. R. 
vance of his companion, started to pass between these two cars,

O.T.R.
when an engine at one end of the line of cars brought the two 
together, and he was caught between the couplers and killed. 
Hence, the action by the widow for $2,025. Statement

The defendant pleads in substance : First, that the accident 
did not happen in the course of or on the occasion of his work, 
and, secondly, that his death was due, if not to the intentional, 
to the inexcusable fault of the deceased.

The Superior Court maintained the plaintiff's action, but 
held that the deceased was guilty of inexcusable fault, and re
duced the plaintiff's claim by one-half, that is, $1.025, the Court 
citing a judgment from Sirey, 1904-1-177.

Meagher tf* Coulin, for plaintiff.
Henri Jodoin, K.C., for defendant.
Greenshields, J. :—Both parties arc dissatisfied with the J-

judgment and each party has inscribed before this Court,—the 
defendant for the purpose of obtaining a reversal and dismissal 
of the plaintiff’s action, and the plaintiff with a view of increas
ing the condemnation.

In my opinion, the whole question to be decided is, whether 
the accident happened by reason of or in the course of the work 
of the deceased?

The principle underlying the Workmen’s Compensation 
Act, is, that the employer is practically the insurer of his em
ployee against risks of accidents which may happen in the course 
of his work, and while he is under the control and orders of his 
employer, and while his time is being used for the benefit of 
his employer.

I should say that if an employee leaves his work without 
the knowledge, and, therefore, without instructions from his 
employer and goes to a place where he is not told to go, but, on 
the contrary, is told not to go, and thereby increases the danger 
or risk and meets with an accident, it is not an accident which 

med in the course of, or by reason of his employment.
As a general statement of the common law. it can be said, 

that an employee while in the pay of his employer, and while

5
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his time is his employer’s time, has no right to leave his work 
to attend to his own private affairs, even in the absence of any 
special prohibition to that effect.

In the present case the deceased owed his whole time to his 
employer : his employment did not necessitate him crossing this 
dangerous place : when crossing, he was not under the orders 
of, nor doing the work of his employers ; in fact, it is in proof 
that there was a special prohibition insisted upon by the defen
dant, that these tracks should not be crossed, and that men 
should not leave their work, and particularly should not leave 
their work in order to obtain money on their pay cheques. The 
reason of this prohibition is stated in the proof, and it is found 
in the proof that some men at least did more than cash their 
cheques : they spent some of the proceeds in drink.

I should state this briefly as follows : The deceased left his 
employment against instructions: he went, for no reason con
nected with Vs work, into a dangerous locality for his own 
private purposes. He exposed himself to a danger which was 
not incident to his employment and in no way connected with 
it: he met with an accident, because he left his work and placed 
himself in a dangerous position ; and for that reason, I should 
say, his widow must be denied the relief sought under the 
Act.

I should dismiss the plaintiff’s inscription with costs. Upon 
the defendant’s inscription I should reverse the judgment and 
dismiss the plaintiff’s action with costs.

Panneton, J.:—The first question to solve is: Did the acci
dent in which the plaintiff’s husband lost his life occur by rea
son of or in the course of his employment f The employer is 
bound to protect his employees quoad all that is connected with 
the performance of his work. The moment the employee is on 
the premises of his employer going to or coming from the special 
place where he is working or on any part of the premises where 
he may reasonably be expected to be, the employer is responsible 
for any accident, unless intentionally caused, which may befall 
to him, even if the employer is not guilty of any fault.

In this case a special way was used to give access to the 
place where the plaintiff’s husband was working, so that the time
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checker would know of his coining in and of his going out. But 
there was another part of the defendant’s yard where the shunt
ing of trains was being done, which rendered it dangerous, 
where the plaintiff’s husband had no business whatever to go, 
and upon which it was prohibited to pass.

The plaintiff’s husband knowing all that, to avoid being seen 
by the time checker, leaves his employment about half an hour 
before he should go to get his cheque cashed, chooses to pass on 
that forbidden part of the yard and is killed.

Is it reasonable and legal to hold the employer liable in dam
ages for that accident! I think not. He was not there by rea
son of or in the course of his employment. The forbidden part 
of his employer’s premises was to him the same as the premises 
of a third party.

I am of opinion to reverse the judgment, and to dismiss the 
plaintiff’s action. Judgment reversed.

ROYAL BANK v HICKNEY.
Saskatchewan Supreme Court, Lamont, J. September 13, 1915.

1. Bills and notes <|VB3—147)—Holoeb in due coubhb—Collatebal 
to bank—Non-existence or debt—Defences or makeb—Failure 
to make title to land.

A promissory note indorsed over to a bank by the payee named in 
the note, even as a collateral, does not necessarily constitute the bank 
a holder in due course, where there is no existing indebtedness on the 
part of the payee to the bank and is, therefore, not subject to sum
mary judgment in face of a plea that the note was given to the payee 
on account of a sale of land to which no title oould be made.

[Bank of B.W.4. v. McComb, 21 Man. L.R. 58, applied.]

Application for summary judgment on a promissory note. 
C. M. Johnson, for plaintiff.
L. B. King, for defendant.
Lamont, J. :—This application will be dismissed.
To entitle a plaintiff, under Rule 135, tv an order, striking 

out an appearance and giving leave to sign summary judgment, 
someone who can swear positively to the facts must make an 
affidavit verifying the cause of action, the amount claimed, and 
stating that, in his belief, there is no defence to the action.

The action is brought on a promissory note for $1,013, made 
by the defendant to N. Q. Boggs and endorsed by him to the 
bank.

The defence is that the note was given to Boggs on account
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of an instalment of purchase-money due under an agreement 
for the sale of land, and that Boggs cannot make title to the 
land. In her affidavit, the defendant also sets up that the note 
was given to Boggs on his assurance that he would not use 
the note, and she further states that she intends to amend her 
defence by setting up this and other matters, which she has 
been advised will constitute a complete defence to the action.

If Boggs cannot make title to the land sold, this defence 
as against him is good ; for a purchaser cannot be compelled to 
pay the purchase-price of land unless the vendor can make title, 
except in those cases where such purchaser has covenanted to 
pay irrespective of title. If Boggs took the note under an 
agreement not to use it until he could make title, his endorsing 
of it to the bank, without being able to make title, constitutes 
a fraud upon the defendant.

If these defences are available against the plaintiffs, they 
are not entitled to judgment.

The plaintiffs allege that the note was endorsed to them and 
that it is their property. The.defendant denies these allega
tions, and alleges that, if the plaintiffs are the holders of the 
note, they took it without giving any consideration therefor.

In his affidavit, the manager of the plaintiff bank at Saska
toon stated that the plaintiffs were the holders ot the note in due 
course, and that the bank had no notice or knowledge of the 
matters referred to by the defendant in her statement of de
fence. On being cross-examined on his affidavit, however, he 
admitted that he had no knowledge of the circumstances under 
which the bank became the holders of the note, as it had boon 
taken by his predecessor, and that it was not clear to him 
whether the bank obtained it as discount, as collateral, or merely 
as a collection. The note was turned over to the bank under a 
hypothecation agreement, which recited that it was held by the 
bank as collateral security for the present and future indebted
ness of the customer. There is no evidence that Boggs was or 
is indebted to the bank, except such inference as may be drawn 
from the hypothecation agreement. In the face of the admis
sion of the plaintiffs’ manager, that it was not clear whether 
the note was taken as collateral or for collection, it cannot he
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conclusively inferred that Boggs was, at the time, indebted to 
the bank. Assuming, however, that the note was taken as col
lateral security to Boggs’ account, the plaintiffs are still not 
entitled to judgment, as they have not shewn that at the time 
they took the note there was an indebtedness on the part of 
Boggs then due.

In Bank of B.N.A. v. McComb, 21 Man. L.R. 58, it was held 
by the Court of Appeal of Manitoba that:—

1. The mere existence of a liability of a customer to a hank on a 
promissory note not yet due is not a sufficient consideration, under see. 
53 of the Bills of Exchange Act, for the transfer by the customer to the 
hank of the promissory note of a third party as collateral security so as to 
constitute the hank the holder in due course of such promissory note or to 
give the bank a better title to it than the customer had as against the 
maker, unless there is evidence that such note was transferred pursuant to 
a previous agreement to give security.

There being no evidence of any debt due from Boggs, or of 
any previous agreement to give security, the plaintiffs are not 
entitled to summary judgment. Motion dismissed.

FORT GEORGE LUMBER CO. v. GRAND TRUNK PACIFIC R. CO.
Itritish Columbia Supreme Court. Clement, ./. Auyuet 26, 1015.

1. Waters ( 8 I C 5—52)—Non tidal stream—Obstruction of navigation
—Railway bridge—Liability.

The Fraser River in its upper waters, although non-tidal, is a common 
and public highway, which the public has the right to freely use the 
watercourses thereof for the purpose of navigation, an obstruction of 
which by the erection of a bridge by a railway company will render 
the latter liable in damages.

2. Waters ( 6 I B—10)—Navigation—Dominion control—Extent of.
The grant to the federal Parliament of legislative power over the 

subject-matter of navigation and shipping in no way implies f- deral 
ownership of the rivers, lakes, and sea-coast waters upon which ships 
may ply, or in regard to which there may exist rights of navigation, 
either on the part of the public or on the part of private owners.

Action for damages for obstructing navigation.
C. W. Craig, for plaintiffs.
W. B. A. Ritchie, K.C., for defendants.
Clement, J. ?—In this ease the plaintiff company claimed 

damages, said to have been caused to them by the acts of the 
defendant company, in obstructing the navigation of the Upper 
Fraser river, during the construction of their railway bridge 
over the river in the immediate vicinity of Prince George—to 
use the present name—above the plaintiff company’s mill, be
tween them and their sources of supply.

SASK.
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Some weeks ago I gave judgment for the plaintiff company, 
intimating, however, that I would put in writing my reasons 
for rejecting the contention of the defendant company that their 
exists no right in the public, including the plaintiff company, 
to “navigate” the waters, admittedly and manifestly non-tidal, 
of the Upper Fraser. The question is one of the greatest im
portance, about which much legal literature has been written 
without, I think, any decision which, in strict law, binds this 
Court.

The grant to the federal parliament of legislative power over 
the subject-matter of navigation and shipping in no way im
plies federal ownership of the rivers, lakes, and sea-coast waters 
upon which ships may ply, or in regard to which there may exist 
rights of navigation either on the part of the public or on the 
part of private owners. While there can be little doubt that 
the Parliament of Canada may, as against private persons, and 
with or without making compensation, take and establish as 
public highways of navigation, such waterways as it sees fit, 
there is apparently as little doubt that it cannot create a public 
right of navigation over provincial Crown lands covered by 
water where no public right of navigation novr exists. As a 
matter of fact there is no federal Act which purports to create 
a right of navigation, either public or private, even over pri
vately owned land covered by water ; and certainly none as to 
provincial Crown lands so covered. Federal legislation, in other 
words, deals with the exercise of the public right of way by 
water known as the right of navigation : (Orr Ewing v. Col- 
quhoun, 2 App. Cas. 839), aiding and safe-guarding it as may 
be thought proper. And wherever ships ply, whether lawfully 
or as trespassers, those in control must conform to the laws of 
navigation as laid down in federal enactment. The question, 
however, as to the existence or non-existence of a public right to 
navigate all Canadian waterways which are in fact capable of 
being used for purposes of travel or transportation is not 
touched by any federal legislation, although it is open to argu
ment that all such legislation is based upon the assumption that 
a public right exists to navigate all waters which in fact are 
capable of user as above indicated.
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The Crown's ownership of the bed or soil underlying tidal 
waters is subject to a paramount right in the public to navigate 
such waters and to fish therein otherwise than by contrivances 
fixed in the soil: He B.C. Fisheries, 15 Ü.L.R. 308, [ 1914J A.C. 
153, 83 L.J.P.C. 169, and the Crown without parliament can
not derogate from such public rights. Legislative power in 
Canada in respect to them rests exclusively with the federal 
parliament. But, in regard to non-tidal waters, the rule of the 
common law is that there can be no public right of fishing there
in: Johnston v. O'Heill, [ 1911 ] A.C. 552, and in the H.C. Fish
eries Case, it was held by the Privy Council that the English 
common law rule was in force in British Columbia, the rule 
being thus stated:—

The fishing in navigable nun tidal waters is the subject of property, 
and, according to English law, must have an owner, and cannot be vested 
in the public generally.

As to navigation, the rule of the common law was also clear, 
it would seem, that in the case of non-tidal waters there was no 
paramount right in the public to use them for purposes of 
navigation or as highways for travel and transportation. As 
against the Crown’s grantee and his successors in title—that is 
to say, as against a private owner—a right of way by water 
might be acquired by the public just as a right of way might 
be acquired by land: Orr-Ewing v. Colquhoun, 2 App. ('as. 839; 
Keruatin Power Co. v. Krnora, 13 O.L.R. 237, 16 O.L.R. 184, 
but there is, it is conceived, no case in England in which it has 
been held that such a right had been acquired in respect of 
waters, navigable in fact, flowing over Crown lands. There is, 
however, a strong current of authority in Canadian cases that 
the rule of the common law of England denying the existence 
of a public right of navigation in non-tidal waters is not the law 
of Canada even in those provinces which have adopted the com
mon law of England as the basis of their jurisprudence. The 
authorities are all collected in the elaborate judgment of Ang
lin, J., in the Kenora case, above cited, 13 O.L.R. 237. It has 
been considered that either jure naturer or by a species of dedica
tion by the Crown evidenced by throwing open the colonics for 
settlement, a public right, paramount to the title of any private
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grantee of the Crown if not the Crown’s title itself, has always 
existed to make such use as was possible of the natural water
ways, non-tidal as well as tidal, as a means of travel and trans 
portation in other words, that such waterways arc public high
ways. The same view has obtained to some extent as to the 
existence of a right in the public to fish in such non-tidal water
ways. How far the denial of this latter right by the Privy 
Council in the B.C. Fisheries Case 15 D.L.R. 308, may affect 
the question as to the existence of a public right of navigation 
upon non-tidal waters may be a question. In the Supreme Court 
of Canada upon the same reference, Duff, J., made use of this 
language :—

It does not appear to me to be necessary for the purpose of dealing with 
this argument ( namely, that under the statutory transfer to the Dominion 
of the "Railway Belt” in British Columbia only such rights were intended 
to pass as in the ordinary course would be granted to settlers) to express 
any opinion upon the very important question of how far and upon what 
principle public rights of navigation are recognized by the law of British 
Columbia as existing in non-tidal waters capable of being navigated. Cer
tain rivers and lakes in that province, which from the first settlement of 
it have been used as public highways are, one cannot doubt, subject to a 
public easement of passage. Such rights can, in the case of such waters, 
lie maintained upon grounds which involve no straining of the principles 
of English law. See Re B.C. Fisheries, 11 D.L.R. at 263.

Sir Charles Fitzpatrick, C.J., Davies, and Brodeur, JJ., 
concur simpliciter in the judgment of Duff, J. The judgment 
of Idington, J., does not touch this point; while Anglin, J., ad
hered to the views he had expressed in the Kenora Case in 
affirmance of the public right. And in a recent case in the Ex
chequer Court of Canada, Audctte, J., expressed the view 
that, under the law of Quebec, such a public right exists in that 
province: Leamy v. The King, 23 D.L.R. 249, 15 Can. Ex. 177.

In delivering the judgment of the Privy Council, Viscount 
Haldane, L.C., speaking of the right of the public to fish in tidal 
waters, says (15 D.L.R. 315, 317, 318) :—

The legal character of this right is not easy to define. It is probably 
a right enjoyed so far as the high seas are concerned by common practice 
from time immemorial, and it was probably in very early times extended 
by the subject without challenge to the fore shore and tidab waters, which 
were continuous with the ocean, if indeed it did not in fact first take riee 
in them. The right into which this practice has crystallised resembles 
in some res fleets the right to navigate the seas or the right to use a navig
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a bit» river as u highway and its origin ia not more obaeurv than that of 
these rights of navigation. Finding ita subjects exercising this right aa 
from immemorial antiquity, the Crown, as pun tut put rut no doubt, re
garded itself bound to protect the subject in exercising it, and the origin 
and extent of the right as legally cognizable are probably attributable to 
that protection, a protection which gradually came to lie recognized as 
establishing a legal right enforceable in the Courts. . . . Neither in
18117. nor at, the date when British Columbia liecame a member of the 
Federation was fishing in tidal waters a matter of property. It was a 
right open equally to all the public; and, therefore, when by section hi. 
“sea coast anil inland fisheries'’ were placed under the exclusive legislative 
authority of the Dominion Parliament, there was in the case of the fishing 
in tidal waters nothing left within the domain of the provincial legisla 
lure. The right lieing a public one, all that could Is* done was to regulate 
its exercise, and the exclusive power of regulation was placed in the 
Dominion Parliament. 'Inking this in connection with the similar provision 
with regard to "navigation and shipping." their l/irdahipn have no doubt 
that the object and the effect of these legislative provisions were to place 
the management and protection of the cognate public rights of navigation 
and fishing in the sea and tidal waters exclusively in the Dominion Par 
liament and to leave to the province no right of property or control in 
them. It was most natural that this should lie done, seeing that these 
rights are the rights of the public in general and in no way special to the 
inhabitants of the province.
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Clement, J.

Later on, speaking of the waters within the “Railway Belt,” 
ho says:—

So far as the waters are tidal, the right of fishing in them is n public 
right, subject only to regulation by the Dominion Parliament. So far as 
the waters are not tidal, they are matters of private property, and all 
these proprietory rights passed with the grant of the railway belt and 
became thereby vested in the Crown in right of the Dominion. The ques 
tion whether the non tidal waters are navigable or not has no Is-aring on 
the question. The fishing in navigable non tidal waters is the subject of 
property and according to Knglish law, must have an owner, and cannot 
be vested in the public generally.

The guarded language of the above extracts in reference to 
the public right, of navigation is noticeable. There is really no 
expression of opinion as to existence or non-existence of such 
a ? right in the case of non-tidal waterways which are 
navigable in fact. But 1 think that the views expressed, even 
upon a reference, by a majority of the Supreme Court of Canada 
as above indicated should be followed, at least by a Court of first 
instance. Accordingly 1 hold that the Fraser river in its upper 
waters is a common and * highway, taking judicial notice 
of the fact that, apart from recent and unchallenged commercial

2
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user by steamboats and for the floating of logs, it had been from 
the earliest days of the colony a well-known highway for the 
traders of the Hudson Bay Co. and for early explorers.

I may add that this is in entire accord with my own opinion. 
It seems to me—to put it very shortly—that the ease is governed 
by the principle laid down in reference to the binding effect 
upon the Crown of the inducements held out in the proclama
tion which followed upon the Treaty of Paris in 1763, and laid 
down by Lord Mansfield in the celebrated case of Campbell v. 
Hall, Cowp. 204. The Crown’s invitation to all and sundry to 
“resort” to the British colonies in North America carried with 
it, I think, that without which the bread offered would have 
proved a stone, namely, the free use of the waterways as the 
only available highways for exploration and settlement ; and, 
after settlement, for travel and transportation. And the con
duct of the early governors was uniformly along the same line 
of invitation to “come up and possess the land.”

Judgment for plaintiff.

QUE. LARIVIERE ▼. GIROUARD.
~~ ‘ (Jtiebee Court of King's Itrnch Appeal Sitle. Nir Horace .4rehambeault.
K- B- Trenholme. Laver g ne. Cross, aiul Carroll >1,1. February 28, 11)15.

1. MaHTK.II AM) SKRVANT ( I V—340)—WORKMEN'S COMPENSATION—MODE
ok vari ation—Permanent axi> partial disability.

Iii determining the «piestion of permanent incapacity under the 
Workmen's Compensation Act (Que.), whether partial or total, it must 
lie taken in consideration what the injured could earn before the am 
dent and the earning capacity after the accident, but the fact that the 
injured’s earnings since the accident are as much as before is not con 
elusive on his ability to do the work, if his work is intermittent and 
the rate of his earnings varies according to the kinds of work he i* 
engaged in.

statement Appeal from judgment of Bruneau, J., Superior Court, in 
favour of plaintiff in an action under the Workmen’s Compen
sation Act. Affirmed.

./. B. Brou seau, K.C., for appellant.
Cardin & Allard, for respondent.

Lament,j. Laverone, J.:—The accident is admitted; the respondent 
lost his right eye. It is admitted also that the respondent was 
then in the course of his employment and that the accident hap
pened in the course of and during his work for the appellant. 
The permanent partial incapacity consists in a dimunition of
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his capacity for work, which diminution is deemed to be in
curable.

According to the words of the Act, the respondent would 
be entitled to an annuity equal to half the reduction of hie 
ability to work. He was earning about $475 a year. The re
spondent was practising several trades, between other things 
he was the chauffeur of an automobile, a mechanician repairing 
automobiles, a carpenter, a day labourer and farm hand.

The doctors are of opinion that the loss of his right eye en
tails a decrease of ability which is fixed at 30 per cent. Accord
ing to the terms ol the Act, he would therefore be entitled to a 
life annuity of about $72; the Court granted him $59.37.

The fault charged against the respondent is not very satis
factorily proved, the evidence is contradictory. The workmen's 
foreman for the appellant was the son of the appellant and re
spondent was working in sight of that foreman. The foreman 
himself was doing the work in the same way as respondent.

1 do not think there was any inexcusable fault on the part 
of the respondent. Nevertheless, the Judge, weighing the evid
ence, has reduced, in a certain measure, the claim of respon
dent. It seems to me beyond question that the loss of an eye 
for u workman, especially for the performance of some kinds 
of work, is a material diminution of his capacity for work. The 
respondent, according to the doctors, can no more be the chauf
feur of an automobile, he can no more, with advantage, work as 
a carpenter; those two kinds of work were the most profitable 
he could perform; he was the holder of a chauffeur's license. 
He has little more left than the faculty to work as day labourer 
or farm hand.

The fact that since he has recovered from his wound he may 
have earned for some time as much as he had formerly earned 
as a day labourer, cannot be considered as a decisive reason for 
fixing his earnings at the minimum. That incurable infirmity 
of which he suffers, will always be prejudicial to him. Those 
facts have been taken into consideration by the tribunal of first 
instance. The annuity granted is absolutely small and I am of 
opinion that there is no reason for interfering with the judg
ment.
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I therefore conclude that the appeal should be dismissed with 
costa.

('Ross, J.:—The effect of the Workmen’s Compensation for 
Accidents law is to relieve the employer from responsibility in 
damages and to substitute, instead, responsibility in the shape 
of liability to pay “compensation.”

The amount of the compensation payable, though dependent 
upon “incapacity,” varies in proportion to the extent to which 
“wages” are reduced by the accident.

Incapacity means incapacity to earn and is consequently a 
thing different from disfigurement. If the respondent’s earn 
ing capacity at present is as great as it was before the acci
dent, no compensation is payable.

In other words, if his incapacity has come to an end, his 
right to compensation no longer exists, because it is measured 
by “a rent equal to half the sum by which his wages have been 
reduced in consequence of the accident:” Art. '<u22.

Under the operation of Workmen’s Compensation Acts, num
erous decisions are to be found in cases of workmen putting an 
end to the weekly compensation, when it has been proved that 
the man could command wages equal to those earned by him 
before the accident : Dempsey v. Caldwell eft Co., [1914] 8.C. 28: 
Jones v. Anderson, 31 T.L.R. 76. And in some cases where, not
withstanding proof of the re-established earning power, it re
mains doubtful if there will not be a future recidivation of 
partial incapacity, the compensation has been reduced to a nom
inal rate so as to preserve a right to apply later on for an in
crease: Taylor v. London eft N.W.R. Co., [1912] A.C. 242.

The appellant contends that the proof shews that the re
spondent’s “wages” since the accident are not lower that they 
were before it ; that in fact they are higher.

The respondent’s work has been intermittent. It is true 
that, in one or two instances since the date of the accident, hie 
rate of earnings has been greater than his average rate of earn
ings before the injury. That, however, is not conclusive

It is true that it can be said, on the one hand, that:—
any damage besides the reduction in the ability to work does not give 
any right to indemnity. Such are the damages resulting, in a moral or 
social point of view, from the diminution of the generator, faculties or cor
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pur a I (lamagr, or diafigurement, etc. (Beaudry. Lacantinerie et Wahl. I»u QUE. 
age, No. 2168). 1

But, on the other Hand, when it comes to be a question of — 
ascertaining what the extent of the incapacity is, it can be said Lab,J,kb* 
that:— (Iuouabd.

to determine the reduction that the accident charges on the salary, the Croaa. j
former salary of the workman must be compared not to his new salary, 
hut to the salary he could get owing to his intelligence and aptitudes. < No.
2170.)

It is wrongly objected that the law bases the indemnity upon the diminu 
tinn in the salary: the law means the salary to which the workman might 
aspire. It does not even matter if the salary of the workman lie superior 
to its former rate. (No. 2171.)

The questions to be kept in view are therefore. Having re
gard to the workmen's powers and faculties, what wages can be 
earned, and by how much, if at all, are they less than what he 
was in fact earning before the date of the accident!

It is fallacious to reason, as docs the respondent, that the 
loss of an eye means a permanent partial loss of earning cap
acity. It may or it may not mean that. It is a question of fact 
to be decided in each case, and it is a mistake for a Court to 
give effect to generalizations made by physicians or statisticians, 
such as have been put forward in this case, to the effect that the 
loss of an eye is a loss of from twenty to forty per cent, of earn
ing capacity.

What these experts have in mind is, on the one hand, a 
measure of potential capacity to which a workman, if unin
jured, cun attain, and, on the other hand, his potential capacity 
as he stands affected by the injury, and they call the difference a 
difference in capacity (capacité).

It is clear that that difference is not the difference of wages 
which the statute has in view. It is probably a difference or 
impairment which a Court might have allowed for in an action 
in recovery of damages at common law or under art. 1053 C.C., 
but is not a proper measure to apply under the statute.

The opinions of such experts may be of assistance to the 
Court in the determination of the particular question of fact, 
namely, what wages can the workman now command, but be
yond that they are irrelevant matter.
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QUE. I have considered it very appropriate to make these observa
it. b. tions, because with all deference, I cannot but regard it as an

. error to lay down, as is done in the judgment before us, a gen-Labiviebe .
v. oral proposition to the effect, “que Ton doit consi-considérer la

[»ibquabd. perte (j’un œji comme entraînant une incapacité permanente
Cnml- partielle.”

The question in this case is, how much less can the respon
dent earn now, having lost his right eye, than he was earning 
annually before he was injured, not, how much less than the 
potential maximum to which he might have developed his earn 
ing capacity but for the accident, because the injury is to deter 
mine how much the wages have been “reduced” and there can 
be no reduction from a rate or scale which has never been 
attained. The old rate is the rate* actually earned, not the rate 
which might have been earned. The new rate is the rate which 
the workman, having regard to his aptitude, can command, and 
it may be less or more than what, for the time being, he may 
happen to be earning.

Notwithstanding the criticism upon which I have just ven
tured. however, I do not find that the learned Judge proceeded 
upon any wrong principle when he came actually to measure 
the reduction of the wages.

Having regard to the difficulty, which must present itself in 
these cases of partial disability, of determining what is the pre
sent rate of wages which the injured man can command, the 
Judge must often find himself in the necessity of proceeding 
upon slight data, and I take it that his discretion is correspond
ingly large. The Act seems to have been framed in that view : 
Jones v. Anderson, supra.

In the ease before us, I consider that there are facts from 
which the Superior Court could conclude that the reduction in 
wages amounts to twice the yearly compensation adjudged to 
the respondent. That being so, it cannot be said that there is 
error in the judgment.

I would dismiss the appeal. Appeal dismissed
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CONNORS v. MYATT.
S'ova Scotia Supreme Court, Graham, C.J., ItuHHelt, l.onyley and 

Dryndalc. J.l. July 27. 1915.
1. ADVERSE POSSESSION ( 6 I fi—.11 )—LlFB TENANT AUAI.NNT REMAINDERMAN

—Failure to make entry.
Where a devise of land may be rendered inoperative by the subec 

quent execution of a deed to the same property still where the grantee 
elects to take under the will instead of making entry under the deed, a 
person holding a life estate to the land cannot set up the Statute of 
Limitations as against the remainderman for his failure to make 
entry under the deed within the statutory period 

[Hoard v. Hoard, L.R. 9 Q.B. 48, followed.]

Appeal from judgment of Ritchie, J., in favour of plaintiff 
in action of ejectment.

K. E. Finn, for appellant.
W. //. Covert, K.C., for respondent.
Graham, C.J. :—This is an action to recover a lot of land 

at Porter’s Lake, in the county of Halifax. The land was owned 
by the plaintiff’s father. William Connors in his lifetime, and 
he was also the father of the defendant’s wife. Mary. William 
Connors and his wife were rather aged and helpless and took 
this defendant in to help support them. After a few months, on 
March 9, 1891, he married Mary, the daughter, and they con
tinued to live on the premises all together. William died May 
17, 1892. His widow. Bridget remained, and died February 
10, 1894.

Mary died in June, 1908, and the defendant remained in 
possession, but the plaintiff claimed the possession after Mary’s 
death. Turning to the writings, on July 21. 1883. this instru
ment, under seal, was executed by William and Bridget Con
nors and was registered in the Registry of Deeds on October 3,

This agreement made July 21 in the year of our Lord one thousand 
eight hundred and eighty-three, between William Connors, of Porter's Lake 
in the county of Halifax of the one part, and Bridget Connors, his wife, of 
Porter’s Lake aforesaid of the other part, witnessetli that the said William 
Connors hath covenanted and agreed and by these presents doth covenant 
and agree to make over to the said Bridget Connors, his wife, the half of 
hi* real and personal estate, situate, lying and being at Porter’s Lake 
aforesaid, viz., half of all the land as specified in deed held by him to
gether with all improvements, half of the house, half «if the burn, half 
of the stock and implements and all other property held by him up to the 
dab* of his agreement to lie by her held, owned and enjoyed by her during 
her life time and after her demise she to have full power to will and lie-
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N. S. queath the aaniv t. » her daughter, Mary, and in case of lier death to 1e r 

------- son, John Connors, residing in Cleveland, Ohio, United States and In-
®' heirs forever. his

res ROM William x Connor..

Mtatt. her
Bridget x Connors 

mark

On October 3. 1889, William Connors, made a will in the 
following terms, and it was probated on May 23, 1892. That 
is to say :—

This is the last will and testament of me, William Connors, of Porter’s 
Lake in the o unity of Halifax, Inlsmrer, made and executed this third day 
of October, one thousand eight hundred and eighty-nine.

1. I appoint my said son, Thomas Connors, of the city and county of 
Halifax, plumber, as sole executor of this my last will and testament ami 
hereby revoke all former wills heretofore made by me.

2. I give, devise and bequeath unto my said aon, Thomas Connors, and 
his heirs all the real estate owned by me and situate at Porter’s Lake
aforesaid.

3. I give, devise and bequeath to my said son, Thomas Connors, the 
real estate in which my said daughter, Mary Connors, of Porter’s Lake, 
spinstei, holds a life interest, the said property to go to my said son. 
Thomas at the date of the decease of my said daughter, Mary, or should 
he sooner die then the same V> go to his heirs.

4. 1 give, devise and bequeath to my said son, Thomas Connors, all the 
personal property of every kind and description owned by me and whereso
ever situate.

5. Lastly, 1 direct my said executor out of my said property to pay
all my just, debts and funeral expenses. his

William x Connors.

But on the name day, apparently, lie made an ordinary deed 

of gift, i.p., without valuable eonsidera ion to the plaintiff of 

the name property, and the deed and will were afterwards, in 
the aame year, both left at the plaintiff's holme at Halifax, and 
when he returned he received them. lie never entered or 
claimed under the deed. The action was brought February 
14, 1913.

The defendant relies on hie posaesaion under the Statute of 

Limitations, as follows, that is:—
Twenty years next after the time at which the right to make such entry 

or distress or to bring such action first accrued to the persons milking or 
bringing the same.

And he contends the deed was effective and that the time
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began to run immediately this deed wuh made or at least N S.
after the father’s death. There is nothing to indicate that the r q

plaintiff accepted or even intended during the twenty years to 
aeecpt the gift in the deed. Surely his aceeptancc would have r. 
to he indicated to his father during the father's lifetime—20 Myatt'
Cyc. 1209. The whole course of conduct and particularly his c.j.
dealings with the Myatts, indicated that he elected to take ur ’er 
the will, not under the deed, and leaving them in possession un
der the will for Mary’s life, llis proving the will which was 
void if the deed was effective, indicated his election. The pos
session of Mary with her husband would be tortious uidess she 
had a life interest, and there is a presumption against it being 
tortious. The defendant himself says, that about 19 years be
fore the trial he knew of this will, and, presumably, of the recital 
in it of his wife’s life interest. At the time of the funeral of 
William Connors, who died May 17, 1892, the plaintiff says— 
and the Judge believed him—this occurred:—

Q. Was any mention made of a will, and if ho who started it? A. Yes,
Undertaker Snow asked the question if there was a will, and Mvatt’s wife 
answered no, not that she knew of. 1 spoke up and said there was a will 
and that she was left a life interest in the property ami that when she died 
it was to eome to me, and that I was satisfied that they should remain on 
the property until such time as she died, as my father wanted, and that 
when she died the property would come to me. Also that the furniture in 
the house and what was about the place she could make use of. Q. You 
knew that your sister, Mary Myatt. was left an interest under the will!
A. Yes. Q. And you were content! A. Yes. Q. And you knew that under 
the will she had the right to the possession of the property until her death?
A. Yes. that is the way I understood it. Q. Why did you seek to impress 
upon the Court that you made a demise to her of the property when you 
knew that she had a life interest under the will! A. He seemed to he dis 
appointed and I put it that way to satisfy him.

Hut even if the deed was effective and the will ineffective, 1 
think, under the case of Hoard v. Hoard, L.R. 9 Q.B. 48, cited 
by the Judge below, that the defendant is estopped as against 
the plaintiff from setting up the Statute of Limitations, and 
saying that he was holding tortiously during Mary’s lifetime.
In that ease there was a will by a person who was tenant by the 
curtesy, and he made a will disposing of it to a Rebecca Board 
for life remainder over in fee which was, of course, invalid.
She had possession for more than 20 years. It was held that
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the defendant elaiming through her was estopped as against 
those in remainder from disputing the validity of the will. Tin- 
Judges speak of her as having entered under the will, but that 
meant that she was holding under the will. For, at p. 50, this 
appears :—

At the death of the testator llebeeva and William Board were residing 
with him u|M>n the disputed premises and after the death of the testator. 
Rebecca and William Board continued to remain in the actual enjoyment 
and occupation of the same.

That was the ease here. In Anstee v. Nelms, 1 H. & N. 225 
at 232, Martin, B., says:—

His entry must be considered ns having been lawful if the facts are not 
inconsistent with that contruction. Further, my impression is (if it wen- 
necessary to decide the point) that the (Statute of Limitations can never lie 
so construed that a person claiming a life estate under a will shall enter 
and then say that such possession was unlawful so as to give him a right 
against the remainderman. I think that no Court would so construe it.

This dictum wan affirmed in the decision first mentioned. 
It appears that in 1904 or 1905, the house that the Myatts lived 
in was burned by fire, and the defendant asked the plaintiff for 
permission to rebuild. This is admission that the defendant 
was not elaiming tortiously but under the life estate under the 
will. For these reasons I think the judgment must be affirmed 
and the appeal dismissed.

Russell, and Lonüley, JJ., concurred.
Drysdalk, J., dissented. Appeal dismissed

SMART HARDWARE A CONTRACTING CO. v. TOWN OF MELFORT
Snjtkntchncan Supreme Court. McKay. J. July 20. 1915.

I |\.M NCTION 111 K—90)—SKIZI'HK FOR TAXK8—1‘ROPKRTY OF ANOTIII K 
Adkqvate RKMKDY FOR UAMAGF.a.

The court will not continue an interim injunction restraining the 
seizure for taxes of property claimed by another where there is an 
adequate remedy at law.

[Dominion Exprnm Co. v. City of Hramton. 10 Man. L.R. 257. f«>| 
lowed. ]

Application to continue an interim injunction.
C. K. (Iregory, K.C., for plaintiffs.
W. A. Goetz, for defendant.
McKay, J.:—This is an application on behalf of the plain

tiff company to continue, until the trial of the action, an in
terim injunction granted by the local Master.
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It appears from the material used on the application that 
the defendant caused a seizure to be made of certain property, 
alleged to belong to the plaintiff Smart, for the satisfaction of 
certain taxes due by him to the defendant, and which property 
is now claimed by the plaintiff company as its property, and 
not liable to seizure for said taxes.

It is also claimed, that even if the property belongs to the 
plaintiff Smart, it is not liable to seizure, because the claim for 
taxes has been satisfied by reason of the defendant having ob
tained an order from a Judge confirming tax enforcement re
turns for about half of the taxes claimed as due from Smart.

It is not necessary for me, in an application of this nature, 
to go exhaustively into the merits of the contentions of the 
parties to the action, as it is not incumbent upon me to decide 
whether the plaintiffs or the defendant will succeed at the trial. 
The general principles on which Courts act in interlocutory in
junctions are thus stated in Kerr, on Injunctions, 5th ed , 16 
and 17 :—

In exercising the jurisdiction, the Court does not pretend to determine 
legsl right* tn property, hut merely keeps the property in its actual condi 
tion until the legal title can be established. The Oourt interferes on the 
assumption that the party who seeks its interference has the legal right 
which he asserts, hut needs the aid of the Court for the protection of the 
property in question until the legal right can be ascertained. The office of 
the Court to interfere 1 icing founded on the existence of the legal right, 
a man who seeks the aid of the (tourt must be able to shew a fair primâ 
facie case in support of the title which he aaserts. He is not required to 
make out a clear legal title, but he must satisfy the Court that lie has 
a fair question to raise as to the existence of the legal right which he sets 
up. and that there are substantial grounds for doubting the existence of the 
alleged legal right, the exercise of which he seeks to prevent.

The same author, however, also states as follows, at 20:—
The jurisdiction of the Court to interfere by way of interlocutory in 

junction in support of a legal title being purely equitable, it is governed 
upon strict equitable principles. The Oourt, where its summary interfer 
ence is invoked, always looks to the conduct of the party who makes the 
application, and will refuse to interfere, even in cases where it acknowledges 
s right, unless his conduct in the matter has been fair and honest, and free 
from any taint of fraud or illegality,
and cites a number of English eases in support of this proposi
tion.

When we look at the conduct of the applicants in the case
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under consideration, as disclosed by the material tiled, 1 do not 
think it comes within the principles above laid down. 1 refer 
to the actions of plaintiff Smart, who is the president and man
ager of the plaintiff' company, in transferring the stock of his 
hardware business to the plaintiff company on May 14, after 
giving his undertaking to Mayor llatton that by no act of his 
would the said stock or the title thereto be meddled with, or 
the defendant be prejudiced in regard to its then rights against 
him, in consideration of getting an extension of time of four 
days from May 10, within which to get a statement, from the 
secretary-treasurer of the defendant town, of the amount of 
taxes and penalties claimed.

But apart from this, 1 think this case conies within the prin
ciples followed in Dominion Express Co. v. City of Brandon, 19 
Man. L.R. 257, wherein the application of the plaintiff for an 
interim injunction was refused by Mathers, J., under similar 
facts as exist in the present case.

In that case the Judge stated:—
A court of equity should not grant an injunction to restrain the action 

of the taxing power, except where it may he necessary to protect the rights 
of the citizens whose property is taxed, and he has no remedy hv tin- 
ordinary process of law: Joyce on Injunctions, sec. 1180.

In Doirs v. City of Chicago, 11 Wall. 108. Field, .T.. said: “It is upon 
taxation that the several States chiefly rely to obtain the means to carry 
on their respective governments, and it is of the utmost importance to all 
of them that the modes adopted to enforce the taxes levied should bo inter 
fered with as little as possible. Any delay in the proceedings of the officers 
upon whom the duty is devolved of collecting the taxes may derange the 
operations of the government, and thereby cause serious detriment to the 
government. No court of equity will, therefore, allow its injunction t 
issue to restrain their action, except where it may be necessary to protect 
the rights of the citizen whose property is taxed, and he has no remedy l>\ 
the ordinary process of law.”

That seems to me to lie sound doctrine.
In the present case the plaintiffs have brought this action for a de 

duration of right, and for an injunction. If the declaration is made in 
their favour, they will, as a matter of course, be entitled to an injunction 
to restrain the defendants from levying the tax if they attempt to do s - 
The plaintiffs could have got exactly the same relief in a properly framed 
action after paying the money demanded under protest.

Before the action has been tried however, the plaintiffs ask for an in 
terim injunction to restrain the defendants from, in the meantime, collect 
ing a tax apparently regularly assessed against them. The plaintiffs are 
only entitled to this relief if they would have no adequate remedy for tin
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recovery of the money in the ewnt of the Court devilling that the tux was 
illegal. ... In Heard v. AahviUe, *24 8.K.R. 73H, it wu* held that an 
injunction will not go to rentra in the collection of tuxea where there in un 
adequate remedy at law to recover the money back.

The present application is for an injunction to restrain 
the defendant from exercising its power to collect its taxes, 
and for the reasons above quoted 1 do not think 1 should grunt 
it. If the plaintiffs succeed in their action 1 think they will be 
able to collect from the defendant whatever damages are allowed 
them.

I therefore dismiss the application, costs to be costs in the 
cause, unless the trial Judge shall otherwise order.

Application dismissed.

BOLAND v. SKEAD.

Quebec Court of Review, Archibald, St. Pierre ami Rrutirau. 77.
June 19 1915.

1. Hvrband and wins ( * I A 2—16)—Liability fob necessaries—Credit.
The liability for necessaries furnished is determined by the question

whether credit was given to the husband or the wife and when credit is
extended to one of them, it cannot later be altered by varying the
heading of the account.

Appeal from judgment of Chauvin, J., Superior Court, in 
favour of plaintiff in action for necessaries furnished. Affirmed.

T. P. Foran, K.C., for plaintiff.
A. McConnell, for defendant.
Archibaij), J. :—This was an action for the sum of $2511, 

for necessaries of life sold to Dame Annie Moore, in her lifetime, 
wife of the defendant Skead, Skead being the executor of her 
will.

The defence was, that credit was given to the defendant him
self personally, and that neither the wife, during her lifetime, 
nor her estate, was liable.

Judgment found the wife’s estate liable and condemned the 
defendant, in his quality, to pay the whole sum demanded.

The defendant, in his factum, cites a judgment of my own 
in which I hold that liability between husband and wife for 
necessaries for the family was not joint and several, but was in 
fact such as resulted from the contracts between the merchant 
and the consorts, and that the question usually to be deter-
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QUE. mined was to whom the merchant gave credit, whether to the 
U H husband or the wife.

u In this instance, the account was opened originally in theHOLA ND
©. name of Mrs. Skead, and was continued from time to time on

skkai) different pages of the book. The question never appears to
Archibald, j. havc been raised as to whom credit had been given, that is to 

say: after the opening of the account in the first instance. 
The first opening of the account may well be considered as hav
ing been a credit given to the person in whose name the account 
was opened. After that it was continued in the books simply 
by the book-keeper writing down sometimes, at the head of the 
page, Mrs. Skead, and sometimes Mr. Skead. The goods were 
ordered sometimes by Mr. Skead and sometimes by both to
gether.

1 quite agi • that the deciding point as to the responsibility 
of the husband or wife is to whom was given credit, as I pre
viously decided, and as was decided by the judgment of the 
Court of Appeals. Rut t think that in this case credit was 
given to Mrs. Skead. 1 think that that fact is not altered by 
the varying headings in the account at later dates, which were 
not put there by the plaintiff at all. but by the book-keeper. 
I am to confirm. Judgment affirmed.

ONT.

a. c.
LESLIE v STEVENSON.

Ontario Supreme Court. Meredith, C.J.O., O arrow, Maclaren and 
Magee, JJ.A., and Kelly, J. October 12, 1915.

1. ( ontbacts ( * I V 2—37)—Consideration—Forbearance to rct aside

A forbearance from proceeding to set aside a judicial sale of land 
is sufficient consideration to sustain a promise by the highest bidder 
to pay the difference between what the land will bring at a future sale 
and what he paid for it.

2. Contracts ( 6 I E4—80)—Statute ok Frauds—Interest in lanik—
Agreement for future profits.

A parol agreement to pay the difference between what land will 
bring at a future sale and what was paid for it does not relate to an 
interest in land and is not within the Statute of Frauds.

[Sfuort v. Mott, 23 Can. S.C.R. 153, 384, followed.)
3. Contracts (fi II D 1—156)—Foreclosure sale—Threatening to set

aside—Agreement to pay profit at re-sale—Construction of.
An agreement by a bidder at a foreclosure sale to pay a lien

holder threatening to set aside the sale the excess of the cost of the 
property realized at a re-sale purports an intention that the lien 
holder should receive only to the extent of the balance remaining due 
on his claim and not the whole surplus realized upon the re-sale.

[Leslie v. Stevenson, 23 D.L.R. 776, varied.)
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Appeal by the defendant from the judgment of Boyd, 23 
D.L.R. 776, in favour of plaintiff.

//. J. Scott, K.C., for appellant.
li. 8. Robertson, for plaintiffH, respondents.
G arrow, J.A. :—The plaintiffs in the action arc Leslie and 

McNeil, contractors, of the Town of St. Mary’s, who on May 11, 
1909, recovered judgment in a mechanic’s lien proceeding against 
the ('anadian Small wares Limited, for $2,508.44, including costs 
to judgment. The property subject to the lien was subsequently, 
after one or more abortive attempts, sold by tender, for $2.100. 
to the defendant, who on the 11th October, 190!), obtained an 
order vesting the same in him for all the estate, right, title, and 
interest therein of the plaintiffs and the defendants in that 
proceeding.

The property was first offered for sale by auction, at which 
one McCrimmon bid $2.000. but no sale was made. Next, ap
parently, an attempt was made to sell at private sale, which also 
proved abortive. The property was then finally advertised 
again for sale, this time by tender, in pursuance of which the 
defendant tendered and became the purchaser. Before the sale, 
and with a view to it. the plaintiffs and one Brown, who was a 
creditor of the debtor company for about the sum of $200. but 
who had no lien, agreed that they would attempt to buy in the 
property and hold it for resale, with the expressed hope of rea
lising enough to pay the plaintiffs’ claim, and also after such 
payment paying the claim of the creditor Mr. Brown.

In pursuance of this agreement, a maximum price in the 
nature of a reserved bid was fixed, namely, $2,050, beyond which 
they did not intend to go. Accordingly, a tender was prepared 
by Mr. Ford, the plaintiffs’ solicitor, and sent in to the Master, 
but only for $1,650, the amount having been filled in at the last 
moment, after it had become apparent that Mr. McCrimmon, the 
former bidder had not appeared. At about the same moment 
the defendant appeared upon the scene. He was informed in 
part of what had been done, and, claiming that something 
crooked was going on, hurriedly prepared and submitted his 
tender of $2,100.

The defendant was at that time the manager of a bank in the
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town of St. Mary’s, at which the plaintiffs had dealings. He was 
also connected by marriage with the plaintiff McNeil ; and. 
although the families afterwards fell out. they were at this tim
on very good terms.

The indebtedness of the plaintiffs to the bank was consul» i 
able, nearly “up to the limit,” as the plaintiff McNeil himself 
admits. He had, he says, been previously advised by the d« 
fendant to obtain the lien and to prosecute the matter dili 
gently so as to reduce the indebtedness to the bank as soon as 
possible.

Whether or not the defendant attended the sale in the inti i 
ests of the bank does not appear. It is several years ago, and 
the exact reason may not be easy to recall. But he was then 
and he was interested as described, and at the last moment 
put in his tender. The plaintiff McNeil and his solicitor wne 
at the Master’s office, and objected to the defendant’s tender 
being received, contending that it was too late, and afterwards 
that the defendant had acted in bad faith. The learned Master, 
however, overruled the objection as to time, and, it is said, ex 
pressed his very natural difficulty in understanding why tlu-y 
wished a tender of $1,650 to be accepted, and objected to one of 
$2,100.

On the same day, on the way back to St. Mary’s, Mr. Ford, 
the solicitor, had a conversation on the train with the defendant 
of a somewhat heated character, in which the defendant said, 
according to Mr. Ford : “I bought in the property to protect the 
boys ; your tender was too late.” Ford said, “I have been in 
structed to take proceedings to set aside the sale.” The defend 
ant said : “I don’t intend to make any profit out of this trans
action ; when I sell the property I will hand over the difference 
between the cost price and what I sell it for ; let matters remain 
as they are.” Ford said: “Well, if I understand you, it is this 
way : if proceedings are dropped, you will hand over any profits 
you make out of this transaction to Leslie and McNeil when you 
sell the property?” He said : “Yes, that is it; I have the pro
perty practically sold now. ’ ’

The plaintiff McNeil said that he had an interview with the 
defendant at the bank next day, when this transpired: “1 said,
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‘You have got me into a nice mess ; Leslie and Brown are in
sisting on going along with those proceedings’ ” (to set aside the 
sale) “ ‘and 1 told them to go ahead ; ' and he said: ‘ Well 
now, don’t get in such a big hurry ; 1 have bought this property 
in to protect you ; if it got into the hands of these lawyers you 
don’t know what might happen ; 1 am a little suspicions; 1 sup 
pose you would be satisfied if you got what is coming to you out 
of this business?’ And 1 said I would, and he said : 1 If you 
will have these proceedings dropped that you are going to take, 
when I sell my property whatever the difference is between 
what I get for it and what it cost me and my expenses I will 
hand over to you, will that satisfy you?’ And I said, ‘That 
will satisfy me,’ and he said, ‘Will we shake hands on it?’ And 
I said. ‘Yes’; and we " up beside the desk and we shook 
hands, and I told Ford, I said. ‘I think we had better drop these 
proceedings;’ " and they were dropped.

Mr. Brown was not called, but Mr. Ford says that, when he 
told Brown of the defendant’s offer made in the train, Brown 
said he would not trust to the defendant, and suggested report
ing him to his head office.

Mrs. McNeil, wife of the plaintiff McNeil, said that, within 
about a month, as near as she could tell, after the sale, she was 
in the bank one day, and had a conversation with the defendant, 
in which he said. “I suppose you have heard that I have bought 
the Smallwarcs?” I said, “Yes.” He said : “Now you keep 
that man of yours quiet because I did this to help the boys out. ”

All these conversations were explicitly denied by the defend
ant. He claimed to have made the purchase solely for himself, 
and denied that he had ever in any way offered or agreed to 
share the proceeds upon a sale, with the plaintiffs or with any 
one else. Unfortunately for him, however, the learned Chancel
lor. who saw the witnesses—an advantage which we have not- 
did not believe the defendant, but did believe the plaintiff Mc
Neil and his witnesses. And by that conclusion, upon the ques
tion of credibility, wc are in this Court necessarily 
There are, no doubt, weaknesses and discrepancies in th evi
dence, more or less cogent, which it is easy to point out : such 
as the circumstance that Leslie, the co-plaintiff, as he says, had
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0NT never even heard of the threatened proceedings to set aside the 
8.c. sale to the defendant; that Mr. Ford, the solicitor, although

iÊslîk warned by Mr. Brown that the defendant’s promise could not
v. be relied on, did not take or even advise the ordinary business 

‘K-KNM,V precaution of having what was agreed upon put in writing; ami 
narrow, j.A. that, although, according to the evidence of the plaintiff Mc

Neil, the arrangement made was perfected the day after the sale 
to everybody’s satisfaction, his wife was advised probably a 
month later to “keep her husband quiet,” etc., as if he was still 
objecting. These circumstances, however, must, it is to be as
sumed, have been present to the mind of the learned Chancellor, 
and have had accorded to them their due weight in arriving at 
his conclusion upon the question of fact.

All that, therefore, remains is to consider: (1) the effect of 
the evidence, or, in other words, what is the contract therein 
created ; and (2) the question of the Statute of Frauds as a 
defence.

The learned Chancellor apparently dealt with both questions 
at pp. 779-80 of 23 D.L.R., where he says: “The agreement is 
that, in consideration of the abandonment of the proceedings to 
set aside the tender, the defendant was. upon and after sale of the 
land, to recoup himself his outlay and pay over the residue of 
the proceeds of sale to the plaintiff. No land or interest in land 
was involved, but merely the money which would result from a 
sale of the land. There was no trust impressed upon the land, 
and the purchaser was not bound to sell at all, but, when he did 
sell, his promise was, for good consideration, to pay the profits 
to the plaintiff. The money, doubtless, was derived from the 
sale of land, but the bargain was about the money alone, and 
may well stand outside of the Statute of Frauds. The plaintiff ’s 
right of action arose upon and after the sale at $3,000. .
The apparent profit was $900, and for this the plaintiff was and 
is willing to accept judgment.” And, if the defendant is dis
satisfied, a reference is directed in which an account is to be 
taken of the rents and profits received, and the expenditure, 
with interest properly allowable ; in other words, practically the 
account of a mortgagee in possession.

It is apparent that the only agreement made was the one
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made between the plaintiff McNeil and the defendant, the morn- 0NT 
ing after the sale by tender ; and the only value of Ford's and s. v.
Mrs. McNeil’s evidence is as corroboration of McNeil's evidence.
And McNeil tells us that, after preliminaries, “the defendant ». 
said, */ suppose you uould be satisfied if you got uhat is coming 8xE'EI,aoî 
to you out of this business,’ and / said l would, and he said, ‘I °"TOW,,-A* 
will tell what I will do . . / ” And upon what he told him 
he would do they shook hands as upon a final agreement. Noth
ing was expressly said about what should be done in the un
expected case of their being a surplus; no one, I dare say, then 
anticipated any such too fortunate result. But, in any event, 
it is abundantly clear, from the evidence which I have quoted, 
that all that was demanded by McNeil was the balance of the 
plaintiffs’ claim in the lien proceedings, and that that was all 
that the defendant in any event agreed to give.

The learned Chancellor evidently regarded the surplus upon 
the sale for $3,000 as if it all belonged to the plaintiffs—a view 
with which, for the reasons I have stated, I do not agree.

Upon the question of the Statute of Frauds as a defence, not 
much, 1 think, need be said ; because, even if it was clear that 
the agreement offends against its provisions, the plaintiffs, upon 
the authorities by which we are, I think, bound, are upon the 
facts entitled to relief.

The case is not in principle unlike the ease in our Courts of 
Ross v. Scott, 21 Or. 391, and, on rehearing, 22 Or. 29. The head- 
note in the latter report briefly expresses what was determined, 
as follows: “Where it was shewn by evidence that the defendant 
had agreed to attend and buy in a property, offered for sale by 
auction, as the agent of the plaintiff and for his benefit : Held, 
notwithstanding the Statute of Frauds had been set up as a de
fence and there was no writing evidencing the agreement, that 
the plaintiff was entitled to a decree to carry out the agree
ment.” The decision rests upon the ground that the defendant, 
in denying the agreement and claiming the land as owner, had 
acted fraudulently.

In a later case in the English Court of Appeal, of Rochefou
cauld v. Boustead, [1897] 1 Ch. 196, a ease of high authority, 
the head note (in part) even more explicitly says: “The Statute
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of Frauds does not prevent proof of a fraud, and it is a fraud 
for a person to whom land is conveyed as a trustee, and who 
knows it was so conveyed, to deny the trust and claim the land 
as his own. Therefore a person claiming land conveyed 1" 
another may prove by parol evidence that it was so conveyed 
on trust for the claimant, and may obtain a declaration that the 
grantee is a trustee for him.”

See also McCormick v. Grogan (1809), L.R. 4 H.L. 82, where 
the same principle was very fully discussed, although upon the 
facts not applied.

It docs not seem to me to be of importance that in this cast 
the agreement relied on was not made before the defendant’s 
tender was put in. It was made while the matter was still under 
control and reconsideration by the Court at the instance of the 
plaintiffs; and it was only in consequence of and in relianc 
upon the agreement that the threatened attack upon the sale t 
the defendant was abandoned.

For these reasons, to the extent indicated, I would allow the 
appeal. The amount owing to the plaintiffs and for which tin; 
should have judgment may be ascertained by the Registrar. Ami 
there should, I think, be no costs of this appeal to either party

Maclarek, J.A., agreed with Garrow, J.A.
Kelly, J.:—This appeal is by the defendant from the judi* 

ment of the Chancellor of the 8th May, 1915. The reasons i i 
judgment set out the following facts: ‘‘Land covered by modi 
anics’ liens was sold under the direction of the Court to satisfy 
these liens. After an abortive sale, it was again offered for sal- 
by tender. The plaintiff, who had the conduct of the sale, put in 
a tender in the name of one of the subsequent lien-holders, and 
the defendant put in a higher, and in fact the highest, tender, 
at $2,100, and was declared to be the purchaser. This defendant 
had been in confidential communication with the lien-holders, 
and so obtained the information which he used, as alleged, to 
their detriment, in his tender. Next day, the present plaintiff 
(the chief lien-holder) instructed his lawyer to take proceedings 
to set aside the sale upon the highest tender; and, this being 
communicated to the defendant, he said: ‘If you drop the pro
ceedings, when I sell the land whatever difference is between
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what 1 get for it and what I pay I’ll hand over to the lien
holders.’ The promise, in other words, was just this: ‘Let the 
sale be carried out by the Court, and when 1 sell the property 
and recoup my own expenditure, I’ll give the balance of the 
proceeds of the sale to the lien-holders. ’ ”

Rarely is there such direct conflict in testimony as is found 
in this case. Three witnesses, one of whom is a practising 
solicitor, are directly and positively contradicted by the de
fendant on matters of vital importance to the issue. The 
learned Chancellor in his reasons says : “The result of the evi
dence, though contradictory, was, to my mind, abundantly clear 
in affirmance of the position taken by the plaintiff.”

The one circumstance which more than any other is difficult 
to understand, if the view of the learned < 'haneellor is to be 
adopted in its entirety, is why the defendant should agree to 
continue a relationship to the property which under the agree
ment set up could in no event be of profit or gain to him, but 
would involve him in loss if he failed to resell at a price suffi
cient to repay him his outlay. It is quite within reasonable 
possibility, however, that, when strenuous objection developed to 
his having tendered, accompanied by a threat of action to set 
aside his tender, he may have considered it the wiser course to 
quiet these objections by entering into the agreement which, in 
my opinion, he did make, rather than run the risk of the ex
pense and publicity consequent upon the institution of legal 
proceedings, undesirable in the position he held. The course he 
took after the threats of action does not exclude the possibility 
of an intention at the outset to purchase on his own behalf, as he 
says he did ; his change of attitude may well be accounted for 
by an unwillingness to be involved in a law-suit, and a desire 
that his superior officers in the bank should not become aware of 
the part he had taken in the transaction. The Chancellor seems 
to have thought it was of importance to the defendant that his 
making the tender should not then be the subject of public in
quiry. True, he has denied that any such bargain was made or 
that anything whatever happened between him and any of the 
three witnesses whom he flatly contradicts, from which any de
duction can be made that it was ever suggested or even con-
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8. C. eceds of the sale in the event of his reselling. That such a bar
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gain from his standpoint is unthinkable is the position taken by 
his counsel; the same was urged before the trial Judge. From 
whatever view-point one examines it, the evidence reveals an

Kelly. J. extraordinary condition of things; but, sitting in review, it is 
difficult to say that the conclusion as to the credibility of the 
witnesses arrived at by the learned Chancellor, who had oppor 
tunitivs of forming an opinion which arc not present to us, is not 
the correct one.

The evidence of the bargain which the defendant is found 
to have made with the plaintiff McNeil, after a careful examina
tion, is quite susceptible of the interpretation that what McNeil 
desired was that the plaintiffs be protected to the full extent 
of their claim, and what the defendant was willing and promised 
to do was, as he said, “to protect the boys” (meaning the plain 
tiffs), which he carried out by agreeing with McNeil to give 
them out of the proceeds of a resale what was coming to them 
to the extent of any surplus remaining after recouping him his 
outlay; and thereupon it was agreed that the proceedings or 
contemplated proceedings to set aside the tender and sale should 
be abandoned. The reference to paying over the difference be
tween what the defendant would get on a resale and what the 
property cost him and his expenses is, I think, explainable by the 
fact that it does not appear to have been in, contemplation of 
any one that there was a prospect of a sale being made which 
would yield a surplus over what the defendant paid and the 
balance coming to the plaintiffs on their claim. I am of opinion, 
on a consideration of the whole case, that the real intention of 
the defendant and McNeil was that on a resale the defendant 
would pay the plaintiffs the excess over what the property cost 
him and his expenses, up to but not exceeding the balance un
paid the plaintiffs on their claim.

Assuming, therefore, that there was a promise or agreement, 
and that it was based on the plaintiffs’ immediate forbearance 
to commence or prosecute against the defendant proceedings to 
set aside his tender, that forbearance constituted a sufficient con
sideration to support the promise.
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It is further objected that, even if the facts he as found, the ont.
case falls within the operation of the Statute of Frauds, in that s. <
the agreement related to or conferred an interest in land. What

or an interest in land, though the money arose from the sale of 
land. The defendant did not agree to convey tin- land or any 
part of it to the plaintiffs, but only that he would, when he sold 
it, pay to the plaintiffs certain moneys out of the proceeds of 
the sale. The agreement did not entitle the plaintiffs to interfere 
with the land, or to make sale of it, or to take part in or direct 
the sale. They could make no claim until the lands had lieen 
sold ; and only when a surplus of money remained in excess of 
what was necessary to recoup the defendant, were they in a 
position to enforce their right—a right, not to tin- land or an 
interest in it, but to the moneys it was agreed they should re 
ceive. The action is not one to enforce a trust or for the per 
formance of a contract to sell, but simply for the payment of 
moneys which have now reached the defendant's hands, and 
which he agreed to pay.

I have been unable to find any express authority holding the 
statute to apply unless by the terms of the contract a sale of 
land or some interest in land or concerning land dealt with 
as a part of the contract ; but there are authorities • support the 
view against the necessity of the agreement 1 iig in writing 
where the circumstances are such as are n « fore us.

The case in the Canadian Courts which In* most direct bear
ing upon it is Stuart v. Mott, 23 S.C.R. 384. where it was held 
that a contract for a share of the proceeds (of a mine when sold) 
was not one for a sale of an interest in land within the Statute 
of Frauds. In his judgment Strong, C.J., refers to a number of 
cases decided by Courts in the United States in support of that 
view, in one of which, Trowbridge v. Wetberbee (1865), 93 Mass. 
(11 Allen) 361, which he cites with approval, it was held that a 
parol promise to pay to another a portion of the profits made by 
the promisor in a purchase and sale of real estate is not within 
the statute.

There arc also decisions of the English Courts, which, though

3(1—24 D.I..B.
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not treating directly of the question in the form before us, in
dicate the views entertained by Judges of high authority.

In Smith v. Watson (1824), 2 B. & C. 401, it was held that 
the right to share in the profits of a particular adventure did 
not confer any interest in the property itself, which was the 
subject of the adventure.

In Boston v. Boston, [1904] 1 K.B. 124, Mathew, J., at pp. 
127 and 128, said: “In this case the contract created no obliga
tion to acquire an interest in land, it did not affect the owner 
of the land mentioned, nor did it create or deal with the interest 
of any one in it. The contract only dealt with a sum of money 
which was to be applied to indemnify the husband in respect of 
the amount of the purchase-money if he bought the house;” 
and the Court held that the Statute of Frauds had no applica
tion, and dismissed the plaintiff's appeal from a judgment in 
favour of the defendant on his counterclaim for the purchase- 
money of the residue of the lease of a particular house, which he 
paid at his wife’s request and on her verbal promise that if he 
would purchase she would pay to him the amount of the pur
chase-money.

I do not think it necessary to go beyond the reasons for judg 
ment in Stuart v. Mott for sufficient authority that the present 
case docs not fall within the Statute of Frauds.

The appeal should, to the extent I have intimated, be allowed 
and the judgment varied accordingly, but without costs.

Meredith, C.J.O.. with whom concurred Magee, J.A., dis
sented, would allow the appeal, reversing the judgment appealed 
from and dismiss the action.

Appeal allowed; judgment varied.

px l STEWART t. LEPAGE.
------ Prince Edward Island Court of Appeal in Equity, Sir W. W. Sullivan. CJ.,
C. A. Fitzgerald and Haszard, JJ. June 6, 1015.

1. CORPOBATION8 AND COMPANIES ( 8 VI C—332)—VVlNDINO-UP OF TBUST 
company—Rights of cestuis que trust—Proceedings unde* 
provincial Trustee Act—Leave of court.

Where in pursuance of the Winding-up Act, cli. 14£, R.S.C. 1000. a 
liquidator is appointed to take charge of the assets of an insolvent 
trust company, the holders of trust certificates, the funds and securities 
of which are by statute required to be separately kept from mixing 
with the general assets of the company, are regarded as cestuis que 
trust and not as creditors, and are not required to obtain leave of the
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court having charge of the winding up under sec. 22 of the Winding 
up Act for the purpose of proceeding under a provincial Trustee Act 
to preserve the administration of the trust.

Appeal from a decision of the Vice-Chancellor overruling 
an application on behalf of appellant for dismissal of a bill of 
complaint filed at the instance of respondents.

A. A. McDonald, K.C., for appellant.
Gilbert Gaudet, K.C., and J. J. Johnston, K.C., for respon

dents.
Sullivan, C.J. :—It appears that the Dominion Trust Co. 

was incorporated by the Parliament of Canada in the year 
1912, by an A et which empowered it to transact certain kinds 
of business and to exercise certain functions, among which were 
to receive moneys in trust and invest the same, and to guarantee 
re-payment of the principal, or payment of the interest, or both, 
of any moneys entrusted to the company for investment ; and 
the Act provided that the head office of the company should be 
in Vancouver, 13.C.

In the year 1913, the legislature of Prince Edward Islam* 
passed an Act authorizing the Dominion Trust Co. to carry on 
business and to exercise its corporate powers and functions in 
this province, which Act provided that the head office of the 
company for the Province of Prince Edward Island should 
he in Charlottetown. In the year 1913, the company opened 
an office in Charlottetown and commenced the transaction of 
business in this province.

It appears that the company having become insolvent, a 
winding-up order of the Supreme Court of British Columbia 
was made by the Chief Justice of that Court on November 9, 
1914, in pursuance of the Winding-up Act, eh. 144, R.S.C.

It is alleged in the bill of complaint that the company re
ceived from the complainants and others in this province, sums 
of money upon trust for investment ; and it is prayed that it be 
declared by the Court that the moneys received from the com
plainants and others, holders of guaranteed first mortgage in
vestment certificates of the company, arc trust moneys for the 
use of the holders of such certificates; that the company be de
clared trustee; that the company, now insolvent and in course 
of being wound up, be removed from its office of trustee ; that
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a trustee bv appointed in its stead, and that an order be made 
vesting such mortgages in sueh trustee.

At the hearing of the application it was moved on behalf 
of the company that the bill of complaint be dismissed on tin 
ground that the leave of the ( ourt having charge of the winding 
up had not been obtained before the commencement of the pro
ceedings in accordance with sec. 22 of the Winding-up Act. The 
Court, after argument, overruled the motion, holding that such 
leave was not necessary. The question for our decision now 
is, whether the Court was right in so holding.

The winding-up is for the purpose of collecting the assets 
of the company, and distributing them ratably among the com
pany’s creditors; and in order to conserve the assets the Court 
in which the company is being wound-up, is empowered to re
strain adverse proceedings in certain cases. But the proceed
ings which may be restrained, or as to which leave to commence, 
or proceed, is to lie obtained, must be against the company or 
its liquidator in that capacity, by a person capable of proving 
in the winding-up, to enforce a debt of the company. See 5 
Hals. 538, and cases there cited.

The liquidator is not vested with control over trust funds, 
nor is he liquidator as to them. This is recognized by the Court 
which has charge of the liquidation, in whose order it is pro
vided that the liquidator have power to deliver to the party 
entitled property held in trust, with the approval of his soli
citor. The trust department was, or ought to have been, a dis
tinct and separate branch of the company’s business, and the 
moneys received by it form no part of the company's assets 
with which only the liquidator has power to deal.

See. 8 of the Act of the legislature of P.E.I., incorporating 
the company, provides, that—
the moneys ami securities of each trust shall Ik* kept in separate are Mints 
distinct from those belonging to the company and shall lie so entered in 
the bonks of the company that each particular trust shall always lie readily 
distinguishable from any others in the registers or other books of ac
counts kept by the ounpany, and at no time shall trust money form part 
of or Ik* mixed with the general assets of the company.

There is nothing before us which shews that the complainants 
are proceeding as creditors of the company to recover debts due
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to them by the company. On the contrary, what is before us 
shews that they are proceeding as cestuis que trust in regard 
to transactions between them and the company in the com
pany's capacity as their trustee, and in respect of trust pro
perty in this province, within the jurisdiction of the Court. 
Their application is made under the provincial Trustee Act, 
which enacts that the Court of Chancery may appoint a new 
trustee or new trustees either in substitution for or in addition 
to any existing trustee or trustees, among other instances, where 
an existing trustee, or existing trustees shall have become bank
rupt or insolvent, and may order that the trust property be 
vested in such new trustee or trustees.

As the proceeding on the complainant’s bill does not appear 
to be in any way directed against the assets of the company, 
but is simply for the protection of their interests as cestuis que 
trust under the authority of the provincial Trustee Act, in a 
matter outside, so far as appears, what is involved in the wind- 
hig-up of the company, I see no sufficient reason, as the cause 
stands at present, for interfering with its progress. Indeed, 
it appears to me that the action on behalf of the appellant is 
premature, and that it would be more advantageously adopted 
after the disposal of the ease upon its merits by the Court 
below, if the result should then render such course necessary. 
The appeal is dismissed with costs.

Haszard, J.:—The Dominion Trust Co. was incorporated by 
special Act of the Parliament of Canada, 2 Geo. V. ch. 89.

Also by an Act of the legislature of the Province of Prince 
Edward Island, 3 Geo. V. eh. 36, and by the latter Act the com
pany was authorized to carry on business in Prince Edward 
Island and to accept the office of trustee within the said pro
vince.

Sec. 8 of the said Act provided that:—
The moneys and securities of each trust shall be kept in separate ac

counts distinct from those belonging to the company, and shall be so entered 
in the books of the company that each particular trust shall always be 
readily distinguishable from any others in the registers or other books of 
accounts kept by the company, and at no time shall trust moneys form 
part of or be mixed with the general assets of the company.

Sec. 9 provided that:—
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All trust moneys received by the company under the authority of this 
Act and requiring to be invested in the Province of Prince Kdwavd. shall 
be invested according to the provision of the deed, will or other instru 
ment of trust, under and in respect of which the company shall be nctinp. 
or according to the laws of the Province of Prince Edward Island regu 
lating investments of such trust moneys.

The company it is alleged accepted the office of trustee for 
the respondents and received from them various sums of money 
upon certain trust.

Having become insolvent, an order was, on November 9 
last, made in the Supreme Court of British Columbia, for the 
winding-up of the company under the provisions of the Wind
ing-up Act, R.S.C. ch. 144.

The bill filed on December 23, 1914, before the Vice-Chan
cellor by the complainants was, on behalf of themselves and all 
other holders of Dominion Trust Co., guaranteed first mort
gage certificates, who should come in and contribute to the costs 
of the suit for the appointment of a new trustee.

Application was made in the said Vice-Chancellor’s Court 
to set aside the bill on the ground that leave of the Winding 
up Court in British Columbia, to bring the action, was not 
first obtained as required by sec. 22 of the Winding-up Act, 
R.S.C. ch. 144.

On the hearing before the Vice-Chancellor the application to 
dismiss was refused, and from his judgment therein this appeal 
is taken.

The bill filed upon its face discloses a prima facie cause of 
action over which it is undoubted that the Court of Chancery 
in this province has original jurisdiction. The Court liquidat
ing the above company has unquestioned jurisdiction over the 
assets of that company. If the funds referred to in the bill 
arc trust funds and not assets, the Winding-up Court has no 
control over them. We are without evidence in this matter, 
having to take the statements in the bill as correct.

The application was, therefore, in my opinion, premature, 
and should not be entertained. As to what might be the result 
after evidence is heard, and the fact fully developed, I express 
no opinion.

T think the judgment of the Vice-Chancellor dismissing the
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application was right. 1 would therefore dismiss the appeal 
with costs.

Appeal being from judgment of Hon. R. R. Fitzgerald, sit
ting as Vice-Chancellor, he took no part. Appeal dismissed.

WALL v. CAPE
Quebec Court of King's Bench, Appeal Side, Sir Horace Archambeault, C.J., 

Trenholme, Lavergne, Cross and Carroll. JJ. January 21, 1915.
1. Master and servant (8 II B3—139)—Injury to servant—Dangerous 

scaffold—Servant’s assumption of risk.
It is not inexcusable fault for an employer to order his workmen to 

build a scaffold on which they are to work if the workmen are reason 
ably competent and know the danger to which they will be exposed 
and consent to build and use the scaffold without having it examined 
by a carpenter.

Appeal from judgment of Guerin, J., Superior Court, in 
favour of plaintiff in action under Workmen’s Compensation 
Act. Affirmed.

J. M. Ferguson, K.C., for appellant.
McLennan, Howard & Aylmer, for respondent.
The judgment of the Court was delivered by 
Carroll, J. :—The plaintiff has obtained judgment for 

$268.60 damages in addition to an annual rent of $193.75, on 
account of an accident which happened to him in the course of 
his work. The Court of first instance has found that there was 
no inexcusable fault on the part of the employer as alleged by 
the incidental demand. It is practically admitted that the 
judgment is well founded if the employer was not guilty of 
inexcusable fault, and it is upon this question that the appeal 
depends.

The plaintiff worked as a cement finisher on a building of 
eight storeys at the corner of St. Antoine and St. Cecile sts. 
This building was 99 ft. in front of St. Antoine st. and 40 ft. 
in depth along St. Cecile st. It was to be constructed of cement. 
The plaintiff had first commenced to work in the basement of 
the building and had there constructed with his fellow workmen 
the necessary scaffolding. It appeared that Castleman, the sup
erintendent of the works, would have caused these scaffolds 
or platforms to be constructed by carpenters, but allowed the 
cement workers to construct them themselves. It does not ap
pear that there was any great inconvenience in their doing so,
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seeing that the scaffolds were only a few feet from the ground 
and that there was no fear of a serious accident. Two days after 
the permission by Castleman for the workmen to build them, 
Wall was working on the first storey along tit. Cecile st., at a 
height of from 16 to 18 ft. from the ground, lie had himself 
constructed the scaffold which permitted him to work at tin 
fourth support of the first storey. The scaffold gave way and 
Wall in falling upon the ground was injured; he suffered after 
wards from a partially permanent incapacity to work.

Wall has affirmed that Castleman ordered him to make this 
scaffold. Castleman denies it. The deposition of Wall states 
that he had required the services of carpenters two days before 
in the basement, not because there was danger but because 
Castleman complained that the work on the supports was cost 
ing too much. Castleman had, on that day, directed him to 
make the scaffolding; that the carpenters were busy, and that 
their services could be had later. It is not proved that on 
the morning of the accident Castleman had ordered Wall t> 
build the scaffolding himself, but it is sufficiently established, 1 
believe, that Castleman saw Wall working at the fourth support 
upon the scaffold that Wall had erected. It is proved that a 
scaffold constructed at this place should be carefully built. 
The greatest danger of disrupting the parts of the scaffold 
comes from the vibration of the building. For this reason a 
man in the business should have been employed for this con
struction. But the plaintiff was a competent man as cement 
finisher and plasterer and he should have known the danger as 
well as, if not better than, anybody else, tiince he had built 
the scaffold himself and had worked on it without asking a car
penter if it was solidly built, he must have deemed it to 
be so as he would not have deliberately exposed his life.

There cannot be an inexcusable fault on the part of the 
employer in these circumstances. The plaintiff is a competent 
employee and did not himself consider that there was sufii- 
cient danger to cause him to take additional precautions.

It would be difficult to give an exact definition of inexcus
able fault. Sachet likens it to gross fault and gives it a defini
tion which has been cited in Poirier v. Legrand, 9 D.L.R. 2f>9.
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The facts differ ill each ease, and taking into account the gen- QUE.
eral principles, the decision whether or not in such a ease there k. R.
is inexcusable fault is left to the discretion of the Court.

J udgment affirmed. r.
_______  Cape.

HOLMESTED v. CORPORATION OF THE COUNTY OF HURON. QNT
Ontario Supreme Court, Falconbrùlge, C.J., and Riddell, Latckford, and -----

Kelly, JJ. November 2, 11115. 8. C.

1. Municipal corporations ( g II A—31)—Police station—Equipment ok
—Furn iture—Stationery.

Under R.S.O. 11114 ch. 88, sec. 23, the county council shall furnish a 
police magistrate for the county with a proper office, together with 
fuel, light and furniture (and following Xeicsome v. County of Oxford,
28 O.R. 442), furniture shall include stationery for such office, and it 
is immaterial whether the appointment of such magistrate is made 
under sec. 13 or sec. 14 of the said Act. or that such magistrate may 
have a private office of his own as a barrister or solicitor in such 
township.

2. Municipal corporations (8 II G G—264»)—Claims against—Liability
in COUNTY "it TOU N8HIP.

Where under secs. 352 and 353, sub-sec. 5. cli. 192, R.S.O. 1914, the 
council of a city or town shall establish and maintain a police office, 
etc., and where by by-law a police office is provided by that coun 
oil, a claim for stationery and furniture should be brought against the 
town and not against the corporation of the county.

Appeal by defendant from a judgment of Holt, Co.J., Statement 
Huron.

M. G. Cameron, K.U., for appellant.
W. Proudfoot, K.C., for respondent.
The judgment appealed from was as follows.'
Holt, Co.Ct.J. :—At the trial, plaintiff asked to amend his Holt. co.ct..i. 

claim by adding after the word Tuekersmith, “and the Town of 
Sea forth,” and this amendment 1 allowed, so that now the plain
tiff’s claim is as police magistrate for the township of MeKil- 
lop and Tuekersmith and the Town of Sea forth in the County 
of Huron.

The plaintiff was appointed such police magistrate on June 
21, 1907, and still holds this office and claims in this action from 
the defendant for rent of office, fuel, light and furniture, the 
sum of $100 a year for the years 1910, 1911, 1912, 1913 and 
1914, in all the sum of $500. According to the evidence, and 
it was not contended otherwise, the defendant has not, during 
these years provided the plaintiff with a proper office, together 
with fuel, light and furniture.
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Under see. 499 of ch. 223, R.S.O. 1897, the Municipal Act, 
the council of every city and town shall establish and maintain 
therein a police office and the police magistrate shall attend 
at the police office daily for such period as may be necessary 
for the disposal of the business to be done, and by sub-sec. 2 
of this section, it is further provided that the council shall pro
vide all necessary and proper accommodation, fuel, light, 
stationery and furniture for the police office, and for all officers 
connected with it,—these provisions are also contained almost 
word for word in the present Municipal Act, ch. 192, R.S.O. 
1914, see secs. 352 and 353, and sub-sec. 5 of the latter section.

Now, according to by-law No. 249 of the Town of Seaforth, 
a police office is provided by that municipality, although I 
very much doubt if stationery and furniture were supplied at 
any time, but as I road the statute, the plaintiff’s claim (if any) 
for these items would be against the Town of Seaforth, and not 
against the defendant. I therefore find that the plaintiff, as 
police magistrate, for the Town of Seaforth has no claim against 
the defendant for any of the items sued for or any part thereof.

The question then resolves itself into this, is the plaintiff 
as police magistrate for the Townships of McKillop and Tuekcv- 
sL.ith, in the county of Huron, entitled to any remedy against 
the defendant.

By ch. 17, 48 Viet, sec. 4, part (1885), it was provided that 
the county council should provide a proper office, together with 
fuel, light and furniture for every County police magistrate, 
this apparently remained the law until 1910, as we find prac
tically the same provisions in eh. 72, sec. 17 of R.S.O. 1887, and 
again in ch. 87, sec. 26 R S.O. 1897.

In 1910. it was enacted by ch. 36, sec. 23, 10 Edw. VII. “that 
the county council shall provide a proper office, together with 
fuel, light and furniture, for the police magistrate for the county 
or for any part thereof,” and the same language is used in sec. 
23, ch. 88, R.S.O. 1914. It is true that the plaintiff was ap
pointed prior to 1910, and before the passing of ch. 36, 10 Edw. 
VII., but I take it that any benefit conferred on police magis
trates under sec. 23 of that Act would enure to the plaintiff.

The defendant contends that the county is only liable where
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the police magistrate is a salaried officer and appointed under 
sec. 13, eh. 26, Edw. VII. now eh. 88, see. 13, R.S.O. 1914, and 
where the expediency of his appointment has, by resolution of 
the county council been affirmed, and that the legislature never 
intended that a county should be liable under see. 23, and that 
this section should be so read.

I don’t see how I can give effect to this contention, the sec
tion is plain, and its language is in no way limited to an ap
pointment under see. 13, and, to my mind, is imperative, and 
must be read as applying to a police magistrate appointed un
der either see. 13 or see. 14 of 10 Edw. VII., eh. 36, the con
tention, in short, being that see. 23 only applies to a police mag
istrate appointed under see. 13—and this is the defence set up 
in the pleadings as shewn in par. 2 of the affidavit, filed in lieu 
of statement of defence, and made by the clerk of the defendant. 
Naturally one would conclude that the unsalaried officer would 
be better entitled to the benefits accruing under see. 23 than the 
salaried officer.

ONT.

8.C.

Holmkmted 

County of

Holt. Co.Ct.J.

It it quite true that the plaintiff is a barrister and solicitor 
in the town of Seaforth, and as such has now and has had for 
many years an office in the town of Seaforth for his own use, 
and it is now contended that having such an office there is no 
need of the defendant supplying him with an office, furniture, 
fuel and light as a police magistrate for the townships of Tucker- 
smith and McKillop. 1 am of opinion that the defendant can
not escape its statutory liability under sec. 23, ch. 36, 10 Edw. 
VII. by reason of the plaintiff having an office of his own as a 
solicitor.

I have made every effort, but in vain, to find some decision 
relating to this sec. 23, and my impression is, that the section 
has not received any judicial interpretation. The cases cited 
of Mitchell v. Town of Pembroke, 31 O.R. 348, p. 354; Lees v. 
Carleton, 33 U.C.R. 409, deal more particularly with the Muni
cipal Act, but the principle laid down in the Lees case is some
what in point.

The plaintiff, in January last, made a demand on the defen
dant for the moneys now sued for, but apparently the matter
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was not considered, or if considered by the defendant, the plain 
tiff was not notified.

I am of opinion, that the plaintiff as police magistrate for 
the townships of Tuekersnrith and McKillop, in the county of 
Huron, is entitled to receive from the defendant the benefit 
enumerated in see. 23, eh. 36, 10 Edw. VII., now eh. 88. see 
23, R.S.O. 1914, namely, “a proper office, with fuel, light and 
furniture,” and, as decided by the lute Rose, J., in Newsome v 
County of Oxford, 28 O.R. 442, in which he cites Ex parte Tur 
quand, 14 Q.B.l). 636 (1885), he would also under the word 
furniture, be entitled to stationery.

The evidence is clear that the defendant did not, during tin 
five years mention, supply a proper office, fuel, light and fur 
niture for the plaintiff as police magistrate of the townships of 
Tuckersmith and McKillop, and that the plaintiff had to and did 
supply them himself, and at his own expense and seeks to re 
cover this expense from the defendant. I may say that the evid 
cnee as to how this expense is made up is not of a very satisfae- 
tory nature.

Having arrived at the conclusion that the plaintiff, as police 
magistrate for the townships of Tuckersmith and McKillop. 
part of tfie county of Huron, is entitled to recover, I assess the 
amount to which the plaintiff is entitled at $315, made up as 
follows : P'or office rent per year, $30—$150; For stationery, per 
year, $10—$50; For light, per year, $3—$15; For fuel, per 
year, $15—$75, and for furniture, $25—$315.

And I direct that after the expiration of 30 days, judgment 
be entered for the plaintiff for $315, and costs on the County 
Court scale.

Falconbridue, C.J., delivered judgment of Court, dis
missing appeal with costs, and stating that the Court saw no 
reason for differing from the learned trial Judge, to do so 
would be to read into the statute words not in the enactment.

Appeal dismissed.
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BERGKLINT v. WESTERN CANADA POWER CO.
Itritiah Columbia Court of Appeal, Macdonald, C.J.A., Irving and 

Martin, JJ.A. November 2, 1916.
1. Mastkb and h kb va.nt (8 11 A4—05)—Safety as to place a .id a ppi.i 

ancks—Excavation wobk—Duty to kbbct babkikbs.
Failure of a matter to erect permanent barriers for the safe pro tec 

tion of workmen engaged in excavation work at a sloping hillside is 
actionable negligence, notwithstanding the master’s adoption of means 
of removing the loose rock and material likely to come down.

[ll’ttaon v. Merry, L.R. 1 H.L. Sc. 320, distinguished; tteryklint 
v. West. Can. Cower Co.. 60 Can. S.V.R. 39, referred to.]

Appeal from the judgment at the second trial of this action. 
Sir Charles llibbcrt Tapper, K.C., for appellant, defendant. 
S. S. Tat/lor, K.C., for respondent, plaintiff.
Macdonald, C.J.A. ;—The judgment at the first trial was ap

pealed and by the judgment of the Supreme Court of Canada a 
new trial was ordered, 50 Can. S.C.R. 39. The evidence on be
half of the plaintiff has not been weakened but has, I think, 
been strengthened at the second trial, though the defendants 
have endeavoured to make out a better case for the application 
of the doctrine of Wilson v. Merry, L.R. 1 ll.L. (Sc.) 326. Apart 
from this defence, I think I should be only giving effect to the 
views of the learned Judges of the Supreme Court of Canada by 
holding that the evidence is sufficient to justify the verdict of 
negligence on the part of defendants or their servants.

The only question remaining then is that depending upon 
the defence above referred to. In my opinion the defendants 
must fail. The work which was being done was an excavation in 
rock, 400 ft. in length and 100 ft. in width. Rut it is only neces
sary to deal with the portion which consisted of the excavation for 
the power house, namely, about 200 ft. in length and 100 in 
width. This involved the removal of rock to a depth of over 100 
ft. from the highest point or crest of the rock excavation. About 
that point was a hillside extending back for some distance and 
covered with a deposit of earth, boulders and small stones. The 
work had been in progress for about a year. The plaintiff was 
injured while working in the rock cut, by a stone which appears 
to have rolled down the hillside and fallen over the brink of the 
rock cut and struck him when at work. It was contended that 
the appellants had not furnished a safe place for the plaintiff

B C.
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to work in. The jury found a general verdict in favour of the 
plaintiff which involves a general finding of all facts necessary 
to be found in plaintiff’s favour to support it. The plaintiff's 
contention was that there should have been a barrier at the crest 
of the rock cut above him to protect him from falling missiles. 
The appellants contend that they had adopted proper means for 
his safety by having the loose rock and any material likely to 
come down removed by the plaintiff and two other workmen 
before he started the work at the point at which he was injured. 
There was evidence that that was not sufficient protection—that 
in addition there should have been a barrier.

It appears to me that the conclusion to be drawn from the 
remarks of the learned Judges in the Supreme Court of Canada 
is that the jury might reasonably find that the barrier should 
have been erected, and that their difficulty was to say whether 
its non-erection was the fault of the company, or of their super
intendent or foreman. In my opinion it was not the fault of the 
fellow-workmen.

I think it was open to the jury to find that the barrier ought 
to have been erected in the beginning. That the workmen were 
being employed for a year underneath this sloping hillside with
out proper protection. The jury could reasonably find that the 
protection should have been of a permanent nature, and was not 
necessarily such as a foreman or superintendent had to provide 
from time to time as the work progressed.

In this view of the case Wilson v. Merry, supra, has no appli 
cation, and the appeal should be dismissed. I do not think 1 
should interfere on the ground that the damages awarded were 
excessive.

Irving, J.A., would dismiss appeal.
Martin, J.A. :—Whatever may have been said by others about 

the insufficiency of evidence at the former trial to prove a lack 
of system, or failure to provide a safe place to work in the first 
instance, it is quite clear to me that that deficiency has been 
supplied at the second trial, and the verdict is fully warranted 
by the evidence.

The appeal, therefore, should be dismissed.
Appeal dismissed.
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MONTREAL TRAMWAYS CO. v. CROWE.
Quebec Court of King's Bench, Appeal Hide, Hir Horace Archambeault, CJ., 

Trenholme, Laver g ne. Cross and Carroll, JJ. February 26, 1915.
1. Jury (8 II A—50)—Sklkction of—Mixed language.

The pluintitr has not the right to obtain a mixed jury or a jury “de 
medietate linguae" if the defendant, a corporation, is opposed to it, 
although the latter can itself demand it.

Appeal from judgment of Bruneau, J., ordering a jury “cle 
medietate linguaReversed.

Meredith & Macpherson, for appellant.
Charles Champoux, for respondent.
Cross, J. :—The appeal, in this case, is by the defendant and 

it is directed against an order that the jury to be summoned to 
try the case shall be composed one-half of persons speaking the 
French language and one-half of persons speaking the English 
language. The appellant makes a two-fold contention. It con
tends, in the first place, that the circumstances were not such as 
warranted the Superior Court in making an order to have the 
jury constituted de medietate lingua'. It. also makes a further 
contention that the jury should have been composed entirely of 
persons speaking the English language, and, although it did not 
make a special written application to that effect, it contends that 
the question of its right to have the jury so composed was open 
upon the plaintiff’s application.

It may be observed that no ground is set forth in the re
spondent’s motion to indicate why the jury should be composed 
in any particular way. Indeed, it would seem as if it had been 
considered that the general rule in the formation of juries was 
that one-half of them should be of persons speaking the French 
language, and one-half of persons speaking the English language, 
and that the only special cases were cases in which that propor
tion was sought to be departed from. That, however, is a mis
conception.

In art. 430, C.P., provision is made for a general list of 
persons qualified to serve as jurors in civil cases. In art. 433, 
C.P., provision is made for the giving of a Judge’s order for 
the summoning of a jury ; that is the general course. The law, 
however, provides for juries to be specially constituted in three 
cases :—

QUE.
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QÜE. 1. In actions of a commercial nature, art. 435, (MV 2. In
K B. actions where the parties are of different languages. 3. In ac

Monterai.
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tions to which one or both of the parties is a corporation. The 
second and third cases arc provided for, in art. 436, ('.I'., as 
amended by sec. 2 of 8 Edw. VII., ch. 77.

That article reads as follows: [citation).
After art. 436. there comes art. 437, which is to this effect 

| citation].
This last article shews how the prothonotary is to proceed in 

making up the panel, and it shews that, in the special cases, 
regard is to be had to the qualifications required according to 
the order of the Judge.

The main question upon this appeal is whether or not this is 
a case in which the law gave to the Judge authority to direct 
that the jury should be composed in a special way, in other 
words, whether it is one of the special case above enumerated. 
The record does not shew whether the language of the respond
ent is French or English. The respondent bases his argument 
in support of the judgment upon art. 436, and we may take up 
the different cases provided for in that article.

The first cases provided for are those in which the jury may 
be ordered to be composed wholly of persons speaking one Ian 
guage. An order to that effect may be made when the language 
of all the parties is the French language or the English lan
guage, or when one of the parties speaks the French language or 
the Englsh language and the mother tongue of the other is 
neither French nor English.

The present case is not one of those just enumerated for. 
although one of the parties speaks the French language or the 
English language, the other party being a corporation, has no 
mother tongue.

The next case provided for in the article is that where one 
of the parties speaks the French and the other English language, 
and one of them demands the jury dr medietnte lingua.

Now, it may be argued if the language of the respondent he 
taken to be French (as he argues that it should) the appellant 
speaks the English language for the reason that according to 
our bilingual system a corporation should be held to speak both
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languages. That construction, however, cannot prevail because, 
in the same clause, the Code specially provides for the ease of a 
corporation and enacts that if the corporation so demand it, the 
jury is to be composed of one-half of persons speaking the 
French language and one-half of persons speaking the English 
language.

It follows that this is not a case where one of the parties 
speaks the French and the other the English language. It is a 
case where one of the parties may be taken to speak the French 
language and where the other party is a corporation. But the 
eosporntion has not asked for the jury to be composed by halves, 
according to language1. It follows that the present case does not 
come within any of those in which the law authorizes the Judge 
to order that the jury be composed in a special way. This con
clusion was already arrived at by this Court in Les frères de St.- 
Vincent de Paid v. Martin, 10 Q.P.R. 194. and in Canadian 
Rubber Co. v. Karavokiris, 12 Q.P.R. 122. There is, therefore, 
error in the order appealed against and it should be set aside.

The other contention of the appellant is, as already men
tioned, that the jury should be composed exclusively of persons 
speaking the English language. It argues that the plaintiff. 
Joseph Crowe, is to be taken as a person speaking the English 
language, and also argues that the mother tongue of the other 
party (that is of itself) is neither French nor English, and that 
the case is the one provided for in the first part of art. 436. 
Effect cannot, however, be given to that contention, because the 
respondent contends that his language is French and there is no 
proof as to what it really is.

In the result. 1 would say that the part of the judgment ap
pealed against, by which it is ordered that jury be composed of 
oncdmlf of persons speaking the French language and one half 
of persons speaking the English language, should be set aside 
and that that part of the respondent s motion should be dis
missed.

Carroll, J.:—The interlocutory judgment which is submitted 
to us granted a mixed jury to the plaintiff.

The appellant corporation objects to that judgment and 
claims that itself was the only one that could, in that case, ask
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for a mixed jury and that the plaintiff being English-speaking 
the jury should have been composed of English-speaking persons.

Our art. 43G, C.P.Q., has been replaced by an amendment*8 
Edw. VII., ch. 77, par. 2 of which reads as follows:—

If «me of the parties speaks the French and the other the English Ian 
gnage, and one of them demands a jury de medietate linguae, or if such 
demand is made by a corporation party to the suit, the Judge shall cause 
the jury to be composed, one half of persons speaking the French language 
and one-half of persons speaking the English language.

The respondent declaring in his factum that he is French- 
speaking could have asked by his motion that the jury be ex
clusively composed of French-speaking persons. The appellant 
corporation alone could object to such a motion and demand a 
mixed jury.

Par. 1 of the amendment is to prevent the increase of costs 
owing to the translation in two languages of the evidence of the 
witnesses.

Strangers who speak neither French nor English cannot be 
prejudiced because of a jury exclusively composed of persons 
speaking the same language.

Par. 2 provides for the case where one party is French- 
speaking and the other party English-speaking. In such a case, 
each party is entitled to six jurymen of his own tongue.

But when the question is about a corporation, which has no 
particular language, the privilege to ask for a mixed jury is 
given to the corporation only. For those reasons the judgment 
must be reversed. Judgment reversed.

ONT. Re STANDARD LIFE ASSURANCE CO AND KEEFER.
Q ' Ontario Supreme Court, Falconbridgc, C.J.K.B., Riddell, Latchford ami 
8l L- Kelly, JJ. October 4, 1916.

1. Insurance (| VI D2—376)—Lins insurance—Intervrt in frocefds-
Rtatutory regulation.

Life insurance policies effected in 1850 and 1851, the insured dying 
in 1915, are subject to the provisions of the Insurance Act, R.S.O. 
1914, ch. 183.

2. Insurance (| VI D 2—380)—Lire insurance—Beneficiaries—Or tnd
children—Statutory designation.

Where life insurance policies had been declared by the insured to In
for the benefit of his wife and children under sec. 178(7) of the In 
suranoe Act, R.S.O. 1914, ch. 183, the children of deceased children are 
entitled to share, and not merely the survivor of the original class, 
who would be alone entitled under sec. 171(9).

Statement Appeal from the judgment of Middleton, J.
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II. M. Mowat, K.C., for appellant.
F. IV. Harcourt, K.t\, for infant grandchildren.
G. L. Smith, for adult grandchildren.
The judgment appealed from was as follows :—
Middleton, J. The late Thomas C. Keefer, who died 

on the 7th January, 1915, effected an insurance upon his 
life for £1,000 sterling in 1850, and a second policy of the like 
amount in 1851. The Act enabling policies to be declared to be 
for the benefit of the wife and children of the insured was passed 
in 1865.* In 1866, and within the period of one year limited by 
that Act, Mr. Keefer declared each of the policies to be for the 
benefit of his wife and children, without naming them.

Mr. Keefer was twice married; his first wife died in 1870, his 
second wife in 1906. He left him surviving only one son, the 
applicant, Charles H. Keefer, and four grandchildren, the in
fants, children of his youngest daughter, who died in 1903, and 
Mr. E. C. Keefer and Miss A. E. M. Keefer, children of Ralph 
Keefer, a son who died in 1884.

The insurance company paid to Mr. C. II. Keefer one-third of 
the insurance money ; and as to this there can be no question 
about his title. The other two-thirds were paid into Court, it 
being suggested that under the Insurance Act as it now stands 
the children of deceased children are entitled to take the shares 
their parents would have received had they survived.

If the Insurance Act as it is now found is alone to be looked 
at, I do not think that there can be any question as to the right 
of the grandchildren. By sec. 170, the Act, R.S.O. 1914, ch. 183, 
is made to “apply to all contracts of insurance of the person 
and declarations whether made before or after the passing of this 
Act.” As I read the Act, sec. 171 makes provision for the case of 
beneficiaries other than preferred beneficiaries, and sec. 178 deals 
with the rights of preferred bénéficiaries.t The provisions arc 
by no means identical ; and unless this is kept in mind the Act 
cannot be understood.
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eAn Act to secure to Wives and Children the benefit of Assurances on 
the lives of their Husbands and Parents. 29 Viet. ch. 17.

tBy sub-see. 1 of sec. 178, "preferred beneficiaries shall constitute a 
class and shall include the husband, wife, children, grandchildren and 
mother of the assured, and the provisions of this and the following three 
sections shall apply to contracts of insurance for the benefit of preferred 
beneficiaries."
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ONT. Section 171(9), upon which Mr. Mowat relies, undoubtedly
8. c. provides that where there is more than one beneficiary, and some 

beneficiaries predecease the insured, the surviving beneficiaries 
standard take; but a totally different provision is found in the section 

Assurance relating to preferred beneficiaries. By that section, 178(7), in 
( ° the events that have here happened, the grandchildren take, be-

Keefer. cause it is provided that if the beneficiary predeceasing the in-
Middïëtôâ j. 8Ure^ “i8 a child of the assured, and leaves a child or children 

surviving him,” his share “shall be for the benefit of his child or 
children, in equal shares.”

The one point of difficulty, as the matter presents itself to 
me, is the singular situation arising from the fact that the provi
sion which I have quoted was first enacted in the revision of the 
statute in 1912 (2 Geo. V. eh. 33, see. 178(7)) ; so that, if the in
sured had died in 1912, the grandchildren would have taken 
nothing. The. trust created by the statute and the declaration 
had become a trust for the benefit of the sole surviving child, 
and the operation of the statute is certainly most drastic when it 
has the effect of admitting others to take the place of those de
ceased members of the original class who had then, by reason of 
death, no further interest.

Considering the matter as best I can, I cannot in this find 
any good reason for not giving to the statute its full effect. It is 
retrospective legislation of the most radical and drastic kind; 
but throughout the whole history of this statute retrospective 
amendments have been the rule rather than the exception. Ap
parently the Legislature has kept a watchful eye upon the 
statute and its operation ; and, whenever an effect was found to 
result from its provisions which did not accord with the views of 
the Legislature, an amendment was promptly made, governing 
not only future policies and future declarations, but applicable 
to all then existing policies and declarations.

Bearing in mind the wide power of re-apportionment that 
has always existed, it may well be that the insured chose to rely 
upon the law as it was declared in 1912. This, however, cannot 
affect my decision, which must rest upon the statute as it stands.

In Re Stewart Estate, 8 D.L.R. 165, my brother Sutherland 
gave similar effect to sec. 170.
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The order will therefore go for payment out of the money ONT.
in Court to the grandchildren; the shares of the adults to be g c'
paid forthwith, the shares of the infants as they attain majority.

Thc costs of the motion may well be paid out of the fund. Standabd

LireThe judgment of the Court was delivered by Assurance

Falconbridoe, C.J.K.B. :—For the reasons assigned in the Co-
and

judgment of Mr. .Justice Middleton, which reasons have been Keeper. 

amplified in the discussion before us, we consider that the order in Fglronbride«, 
appeal is right, and that the appeal should be dismissed.

In view of the fact that the learned Judge directed costs to
be paid out of the insurance fund, the appellant might have* 
rested content ; and so, we think, he should pay the costs of this 
appeal. Appeal dismissed.

BECK v. THE “KOBE.- CAN
Exchequer Court of Canada ( British Columbia Admiralty District), lion. — 

Mr. Justice Martin, Local Judge in Admiralty. September 17, 1015. Ex. C.
1. Admiralty (§I—46)—Seamen’s wages—Jurisdictional amount —

Wages ok master—Right against ship.
Since under sec. 104 of the Canada Shipping Act, cli. 113, R.S.C., a 

master of a ship is put upon the same basis as a seaman in respect of 
recovery and remedy as well as of substantive rights, a claim of a 
master for wages less than the jurisdictional amount is within the 
restriction of sec. 101, which the Admiralty Court has no jurisdiction 
to enforce against the ship of the defendant.

Motion to set aside warrant for arrest of ship to satisfy statement 
claim of seaman’s wages.

C. M. Woodworth, for motion.
W. F. Hansford, contra.
Martin, L.J.A.:—This is a motion by the defendant to set Martin, l.j.a. 

aside the writ and warrant of arrest for lack of jurisdiction.
The defendant ship, of Canadian registry, is under arrest to 
satisfy a claim of the master for wages amounting to $190, an 
amount, which, on the face of the proceedings, is too small to 
give this Court jurisdiction under sec. 191 of the Canada Ship
ping Act, eh. 113, R.S.C., in the case “of any seaman or appren
tice,’’ according to the recent decision of this Court in Cowan 
v. The St. Alice (July 17, 1915).

Rut it is submitted that a master is not within the scope or 
prohibition of that section, and reliance is placed upon the fol-
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lowing definition of “seaman” in interpretation sec. 126 of Part 
VIII. of the said Act dealing with “seamen,” in the group of 
sections from 126 to 325 inclusive :—

126(d) “Seaman” includes every person employed or engaged in any 
capacity on board any ship, except masters, pilots and apprentices duh 
indentured and registered.

This is essentially the same as the definition in the Imperial 
Merchant Shipping Act of 1854, sec. 2.

It is also pointed out that sec. 215 of the same eh. 113, rc 
lating to expenses for injuries, draws a distinction between 
“the master or any seaman or apprentice.” And in see. 10 of 
the Admiralty Act, 1861, a like distinction is drawn between 
the claims of seamen and masters for wages and disbursements, 
the High Court of Admiralty being given jurisdiction over both, 
which this Court possesses. The history of various Imperial 
enactments on the point is considered in, e.g, The Sara, 14 App. 
Cas. 209 (particularly Lord Macnaghten’s judgment), Morgan 
v. Ccustlegate Shipping Co., [1893] A.C. 38, at 46-8, 51 ; and 
The Arina, 12 P.I). 118, wherein, at 127, it is said by Brett, J., 
that the master “ez hypothesi is not a seaman.”

It is urged that while the “same rights, liens and remedies’’ 
as a seaman arc given a master under sec. 194 “for the recovery 
of his wages, and for the recovery of disbursements properly 
made by him,” yet these arc in addition to and not in derogation 
of his other pre-existing rights. But it is submitted for the de
fendant that even though a master would, in general, be ex
cepted from said sec. 191, yet because of sec. 194 he can be in no 
better position than a seaman or apprentice when he resorts to 
the “Mode of Recovering Wages,” as the significant heading 
runs to this particular group of secs. 187-195. Sec. 194 is as 
follows :—

Every master of a ship registered in any of the provinces shall, «" far 
as the case permits, have the same rights, liens and remedies for the re
covery of his wages and for the recovery of disbursements properly made 
by him on aceount of the ship and for liabilities properly incurred by him 
on account of the ship, which, by this Part or by any law or custom. any 
seaman, not being a master, has for the recovery of his wages.

And cf. the similar sec. 167 (2) of the Imperial Merchant 
Shipping Act, 1894, eh. 66, which is in substance the same as 
sec. 1 of the Imperial Merchant Shipping Act 1889, 52 & 53
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Viet. eh. 46, under whieh a lien for disbursements was first given 
the master—Morgan v. Castle g aie S.S. Co., supra, p. 51. After 
a eareful consideration of the various statutes and authorities 
cited, ejj., Abbott on Shipping (1901) 185, 296, 1130; Tem- 
perley’s Merchant Shipping Act, 2nd ed., 89; Maclachlan on 
Shipping (1911) 218-9, 237n., 258 ; 26 Hals. 53; Maude and 
Pollock on Merchant Shipping Act (1881), 122, 240, and Wil
liams & Bruce’s Admiralty Prac. (1902) 208-10, 216; I can 
only bring myself to hold that it is the clear intention of the 
legislature in the enactment of this little group of nine sections 
dealing with one subject-matter and which ought to be read to
gether, to put the master upon the same basis as a seaman in 
respect of recovery and remedy as well as of substantive rights. 
There is nothing in*the circumstances which renders it impro
per to apply the statutory restriction to the facts before me, as 
“the case permits” it, to quote the words of the statute, which 
expression has been considered in two of the English cases 1 
have cited. The master is, in short, given valuable rights but 
they must be asserted in the same way as others are required to 
assert them who possess the same rights, or some of them. The 
reason which actuated parliament to place by sec. 191 such a re
striction upon these actions for wages, and which I have alluded 
to in Cowan v. The St. Alice, applies with even greater force to 
the claim of a master than to that of a seaman or apprentice.

It follows that this Court has no jurisdiction to entertain 
this action and therefore it must be dismissed, and the war
rant for arrest set aside. I see no good reason why the usual 
order for costs should not be made in favour of the successful 
party. Motion granted.

CAN
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BERGE v. MACKENZIE, MANN A CO ALTA.
Alberta Bupreme Court, Beck, J. July 30. 1916. ------

1. Limitation or actions ( f III F—131)—Workmen’s compensation— S'C' 
Action for negligence—Delay in bringing—Statvtory effect.

Where in an action for negligence it is found that the damages 
therein are to be fixed as a compensation under sec. 3(4) of the 
Workmen’s Compensation Act (Alta.), 1908, ch. 12. the Court will 
not allow any compensation under the Act where the original action 
is not commenced within the statutory period of 6 months.

[Bmolik v. Walter», 1 D.L.R. 891, followed.]
Application for compensation under Workmen’s Compensa- statement 

tion Act. Dismissed.



576 Dominion Law Reports. [24 D.L.R

ALTA.

6. C.

Mackenzie, 
Mann A 

Co.

B. Pratt, for plaintiff.
O. M. Biygar, K.C., for defendants.
Beck, J. :—This action was tried before me without a jury 

1 gave a hesitating decision in favour of the plaintiff assessing 
the damage for negligence as $3,500. The Appellate Division. 
20 D.L.R. 1, reversed my decision and referred to me the question 
of fixing the compensation payable to the plaintiff under tin 
Workmen’s Compensation Act (ch. 12 of 1908).

It is now objected that I have no power to do this because the 
action was not commenced within 6 months of the accident. The
accident occurred on February 22, 1912 ; the action was not com 
menced until September 19, 1913. Sec. 3(4) says :—

If, loithin the time hereinafter in this Act limited for taking proceed 
ini7#. an action is brought to recover damages independently of this Act fur 
injury caused by any accident, and it is determined in each action that 
the injury is one for which the employer is not liable in such action, but 
that he would have been liable to pay compensation under the provisions 
of this Act, the action shall be dismissed; but the Court in which the 
action is tried shall, if the plaintiff so choose, proceed to assess such com 
pensation, etc.

I have to determine whether the plaintiff’s right to compensa
tion is barred by reason of the words “within the time herein 
after in this Act limited for taking proceedings. * ’ See. 4 says 

Proceedings for the recovery under this Act of compensation for an injury 
shall not be maintainable unless ... the claim for compensation . . 
has been made within 6 months from the occurrence of the accident 
provided always that ... (6) The failure to make a claim within the
period above specified shall not be a bar to the maintenance of such pro 
ceedings if it is found that the failure was occasioned by mistake, absence 
from the province or other reasonable cause.

I am concluded by the decision in Smolik v. Walters, 1 D.L.R 
891. from holding otherwise than that the words quoted from 
sec. 3(4) meant the period of 6 months without qualification, 
that is, these words are not subject to the proviso in see. 4. 
That was a decision of the Court en banc, in which I expressed 
my acceptance of this view to be with hesitation. It is supported 
by English and Scotch decisions. I regret to have to hold that 
the plaintiff is without remedy in this action merely on the 
ground of delay for which he seems not blameable.

It seems too that by exercising his option (sec. 3(2) (b) ) of 
proceedings by way of an action for negligence independently
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of the Act he has deprived himself of his right to revert to pro
ceedings for compensation under the Act. although, as I should 
judge from the evidence, he could excuse himself from the delay. 
See the cases collected in Stone’s Insurance (and Workmen’s 
Compensation) cases vol. 2, pp. 935 et seq.

1 sec no sufficient reason why the Act should have been so 
drawn as to have this effect; but in view of the judicial decisions, 
no other interpretation of the Act is now open and a change can 
be looked for only from the Legislature. There will be no costs 
of this application. Application dismissed.

ALTA.

S.C.

Mackenzie. 
Mann a 

( u.

Beck, J.

EVANGELINE FRUIT CO. v. PROVINCIAL FIRE INSURANCE CO. CAN
Supreme Court of Canada. Sir Charles Fitzpatrick, C.J.. Dories, Idingtov. -----

Duff and Anglin, JJ. dune 24, 1916. S. ( '.
1. Insurance (8 III K—92)—Prohibited keeping of uakdi.ine—Distant 

location—Materiality to risk.
Keeping a barrel of gasoline, about 10 feet from the building, is 

not a breach of condition in a lire insurance policy that the policy 
shall become void if more than 5 gallons of gasoline were “kept and 
stored” at one time in the building containing the insured goods; nor 
is it a circumstance material to the risk, non-disclosure of which 
would avoid the policy, where the insurance company at the time of 
issuing the policy had knowledge of the circumstances and the gasoline 
so stored is required for daily use.

[Evangeline Fruit Co. v. Provincial Fire Ins. Co.. 17 D.L.R. 378, 48 
N.8.R. 39. reversed.]

Appeal from u decision of the Supreme Court of Nova statement 
Scotia, 17 D.L.R. 378.

Uoscoe, K.C., for the appellants.
Xewcombe, K.C., for the respondents.
Sir Charles Fitzpatrick, C.J., concurred in the judgment eirchsri*.

Fitzpatrick. C.J
allowing the appeal with costs.

Davies, J. :—This appeal is from the judgment of the Sup- narics. j. 
reme Court of Nova Scotia which reversed a judgment of the 
trial Judge in favour of the plaintiff for the amount insured 
by its policy in the defendants’ company on its stock of apples 
and general stores contained in a two-and-a-half storey frame 
and cement building 60 by 94 and addition 20 by 20, situate 
in Windsor.

All kinds of defences were pleaded to the claim of the plain
tiff. hut they were either dropped or disposed of at the trial 
and the only two relied on by the Court below and at the argu
ment at bar were (1) the omission on plaintiff’s part to com-
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CAN muuicate to the defendant* before or at the time the policy 
s. v. issued what was alleged to be a material circumatanee under 

condition 1 of the policy, namely, the presence of a barrel of 
Fruit co. gasoline under a broad platform running up to the building 

Provincial and about 15 or 16 ft. from the building from which the daily 
Kibe Ins. supply of gasoline (about 5 gallons) for the gasoline engine in

__L use in the building for evaporating apples was obtained, and
condition 11 which prohibited the storing or keeping of 

more than 5 gallons of, amongst other oils, gasoline “in the 
building insured" unless permission in writing from the in
surer was first obtained.

The Court below did not rely upon this condition for their 
judgment. On the contrary, I gather that they were of the 
opinion that the keeping of the gasoline in a barrel outside of 
the building and some 15 or 16 ft. away from it for the purpose 
of obtaining the daily supply of 5 gallons for the running of the 
gasoline engine within the building was not in contravention 
of this eleventh condition.

In that conclusion I fully concur and with respect to the 
true meaning of that eleventh condition I would call attention 
to the observations of the Judicial Committee of the Privy Coun
cil in the ease of Thompson v. Equity Fire Ins. Co., [1910] 
A.C. 592, at 596 and 597.

The ground upon which the Court below based its judgment 
reversing that of the trial Judge was the omission on the part 
of the insured company to communicate the fact of the presence 
of the barrel of gasoline some 15 or 16 ft. away from the build
ing under the platform leading to the building from which the 
supply for the gasoline engine was daily obtained.

They held that was a material fact affecting the risk which it 
was the duty of the party insured to have disclosed to the insur
ance company at or before the date when the policy issued and 
that the failure to make the disclosure vitiated the policy.

The information given to the general agents of the defen
dant company and on which the policy sued on was issued, was 
that the goods, etc., upon which insurance was sought were con
tained in a factory, the machinery of which was operated by an
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engine for which gasoline furnished the power and in which 
factory were furnaces, piping, etc., besides the engine.

This information must have salislicd the insurance company 
that gasoline was used in the engine and the protection they re
quired and the prohibition they provided for in consequence 
were provided for in the eleventh condition of the policy, pro
hibiting the keeping or storing of gasoline exceeding live gallons 
in quantity “in the building insured or containing the property 
insured.” There was, as all the Courts have held, and as this 
Court holds, no violation of that condition.

If with the knowledge the insurance company possessed 
when issuing the policy sued on of the facts that gasoline sup
plied the power which operated the engine in the factory or 
building, the goods in which they were insuring, and that such 
supply of gasoline had to be daily obtained from some outside 
source as it was prohibited from being kept or stored in the 
building or believed so to be; then, if they desired further 
security and to know where the source of supply was kept or 
obtained, they should surely have asked for the information.

1 am of the opinion that under the facts and circumstances 
proved in this case and in view of the knowledge of these facts 
possessed by the insurance company, the keeping of the barrel 
of gasoline under the platform some 15 or 10 ft. away from the 
building for the purpose of furnishing the daily supply required 
for t ie running of the engine, was neither a breach of the 
eleventh condition nor such a material circumstance within 
condition 1 as it was the duty of the insured company volun
tarily and without being asked to communicate to the insurance 
company.

1 would allow the appeal with costs in this Court and in 
the Court of Appeal and restore the judgment of the trial 
Judge.

IniNGTON, J.:—This is an action brought by appellant 
against respondent on a fire insurance policy, dated January 7, 
1912, for a year from that date, upon stock contained in a build
ing in Windsor, Nova Scotia, for $2,500, to recover losses caused 
by fire on March 21, 1912.

The numerous defences pleaded were at the trial practically
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CAN. reduced to 3 in number, each resting upon one of the statutory
S. c. conditions. That upon the condition No. 1 is relative to the

alleged omission of the insured to communicate a circumstance 
Fruit Co. material to the risk. Another was rested upon condition No. 9, 

Provincial relative to prior and subsequent insurances. And the third is 
Fire Ins. dependent upon condition No. 11, so far as relative to the quan-

__L tity of gasoline stored or kept in the building.
idington, j. The jU(igc, held none of these defences established and 

entered judgment for the appellant for the amount claimed.
On appeal therefrom the Supreme Court of Nova Scotia 

docs not seem to have been asked to pass upon anything arising 
out of condition No. 9 as only that raised by the others of said 
conditions is dealt with.

Of these that Court maintained only the defence raised upon 
condition No. 1. We are not favoured by a copy of the reasons 
of appeal (if any) presented to that Court.

It may be observed that, if no objection was raised in that 
Court to the ruling of the trial Judge relative to condition No. 
9, and hence assented to or accepted by respondent, it should 
not now be entertained here.

The validity of the defence maintained by the Court of Ap
peal must depend on how we look at the circumstances under 
which the insurance was effected, and the facts which are alleged 
to have materially increased the risk.

The authority of the local agency which accepted the risk 
and issued the policy sued upon may also have to be considered.

The risk had been presented to these local agents in October, 
accepted by them and a policy issued accordingly by them but 
rejected by the head office under a misapprehension of the 
nature of the building in which the stock was.

The head office, on explanations, desired to retain the risk, 
but were too late on that occasion as another company had 
(upon such rejection) meantime taken it for 3 months. This 
is only material in considering the knowledge they, in said head 
office, must have acquired in course of that dealing; and its 
bearing upon the authority these local agents had relative to 
such matters as arc involved in this defence.

The insurance now in question was asked for by Mr. Rian-
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chard, another insurance agent, asking the local provincial 
agents of respondent over the phone when the 3 months' policy 
already referred to had expired, or was about to expire, to take 
the risk.

It is not disputed now that said firm must have known, and, 
I should suspect, the head office of respondent must also have 
known unless it neglected to pay attention to that which had 
previously been before it that a gasoline engine was in use in 
the building containing the stock in question.

It turned out that instead of the supply cask from which 
5 gallons of gasoline were daily drawn to keep the engine run
ning being in the building, it was kept under a platform run
ning at right angles to the building and used for delivery of 
goods from or to waggons unloading or loading in the adjacent 
yard. 1 should infer the end of this platform touched or at 
least came very near to the building. I understand any one in
specting in the most casual way could see this cask.

When insurers know that a gasoline engine is in use in the 
building regarding which they are concerned as insurers, I con
nût think they should be heard to say that they were ignorant 
of the fact which common sense tells them, that a reasonable 
quantity of gasoline is kept in or near by for purposes of keep
ing that engine running. No one has ventured to say that the 
quantity so kept was unreasonable under such circumstances.

It is not stated exactly what the size of the cask or barrel 
as it is sometimes referred to, really was, but if of an unusual 
capacity I think we would have heard of it.

It is shewn that in the case of a gasoline engine on the pre
mises, an extra charge is made for the insurance on account of 
its use, but it is not shewn or pretended that the mere keeping 
of what is reasonably necessary to its use is still further taxed 
by any further increased rate. We have had in the case of 
Anglo-American Fire Ins. Co. v. Morton, 8 D.L.R. 802, 46 Can. 
S.C.R. 653, an insurance company setting up this defence and 
claiming change of occupation whereby gasoline came in use 
and for other reasons policy voided. The appeal failed. The 
Prairie City Oil Co. v. The Standard Mutual Fire Ins. Co., 
44 Can. S.C.R. 40, though turning upon a condition similar to
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No. II in this cam* hcoiiih in principle adverse to respondent's 
contention herein. 1, therefore, conclude this defence is not 
open to the respondent.

The defence under condition No. II has, if possible, still 
less to he said for it. It only applies to the keeping or storing 
in the building, and what was done here < come within tin 
language used. Resides that the case of Thompson \. The Equity 
Fire Ins. Co., 11910] A.(\ 592, reversing the decision of this 
Court, 41 Can. S.V.R. 491, seems to make the point hardly argu 
able, and, indeed, was not pressed on argument.

The remaining defence under < No. 1), though ap
discarded in the Court of Appeal, was strongly pressed 

upon us by counsel for respondent. Rut for the decision of this 
Court in Parsons v. Standard Fire Ins. Co., 5 Can. S.C.R. 2 5:!, 
1 should be inclined to think it much more arguable than tin- 
other foregoing defences. I cannot, however, distinguish it in 
principle from that case and decision. There is, to my mind, 
just one notable fact that might, but for what I am about to 
refer to, enable us to distinguish it. That is this: In that ease 
the total of the other insurance in question would seem to hn\ 
been noted upon the policy sued upon and the only change wits 
in substituting one subsequent policy for part of said total. 
That decision related only to a subsequent insurance and Mr. 
Neweombc has quite properly put forward this as one where 
there was also a prior insurance without express notice in writ
ing or written waiver. I hardly think there is sufficient therein 
to distinguish this from that unless the fact, to which I have 
already adverted, that in that ease the total of the existing in
surance having been noted on the policy sued upon would bring 
the matter of the subsequent insurance more directly to the 
mind of the insurer than the knowledge I am about to refer to 
in this case. Roth the questions of prior and subsequent insur
ance are involved herein.

The question raised must, therefore, turn upon the effect 
of tin* knowledge of the local agents who were provincial agents 
for transacting the business of the respondent. It certainly 
was competent for tin* head office to waive this condition. If 
the management there, possessed of actual knowledge of the

4

2733
B8C
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exiiitcnce of a prior insurance, chose to accept in face of such 
knowledge, payment of thv insurance prvmiuiiiH, ainl deliver as 
valid a policy of insurance, and thereby induce the insured to 
accept same, surely such insurers could not be heard to set up 
the omission on their part to make the necessary entries as an 
answer to the insured after the loss.

Now, it seems to me that it is clearly established the pro
vincial agents of respondent were authorized not merely to solicit 
business and give an interim receipt, but to make the contract 
ami issue the policy. Those agents, as shewn by the evidence 
already quoted, knew of the existence of the prior insurance 
and that it should have been shewn upon the policy. That, how
ever, and the omission to enter a record thereof upon the policy 
ami knowledge of the substitutionary subsequent policy on the 
property arc exhibited in their true light by the further evid
ence of Mr. Pryor os follows:—

Q Di«l you know that the prior insurance should have been mentioned 
on the policy? A. t did not we the policy when it wan sent out of the 
office. Had I checked it, Ï would probably have noticed it ami made the 
correction. Q. Tell me what you intended in reference to thin prior Ineur 
ance with regard to your policy? A. 1 intended to put it on the indicv, in 
addition to other concurrent insurance. It was simply a mistake it was 
not there. It was mv intention to have it on. As 1 said before. 1 did not 
see the policy before it went out of the office. Q. Was the policy signed by 
you? A. No. Q. It was sent out without you having an opportunity of 
seeing it? A. Yea. Q. You say at the time there was what other insur
ance. to your knowledge, on the stock? A. $2,600 in the Dominion and 
$1,000 in the Nova Scotia. Q. Win» were the agents for the Dominion? 
A. Mr. Renwick. Q. What became of the Dominion policy, was it ever re 
placed? When it expired what happened? A. It was replaced by the 
Provincial. Q. By a policy in the Provincial? A. Yes. Q. Ami was this 
the policy L.B./8 by which that was replaced? A. Yes. sir. Q. Do you 
know am thing about a policy in the I/m«l<m Mutual? A. Yes. Q What 
was that on? A. On stock. Q. The same stock? A. Yes. Q. Did that 
expire? A. Yes, sir. Q. What became of that? A. 1 think that was 
placed on the property. Q. How much was the insurance on this property 
in the I/ondon Mutual? A. I think it was $2,600. I would not ««rear to it. 
Q. You knew that was outstanding at the time this policy was prepared? 
A. Yes. (j. And you say the same about that as of the other policies that 
were outstanding, that they should have been inserted in here, and would 
have been except for your mistakes? A. Yes. if I hail seen the policy, no 
doubt it would have been done.

It seems to me that under the foregoing NtatementH of fact 
and having regard to the authority of such agents who received

CAN.

8.C.

Kvanijkunk 
Fkiit Co.

Provincial
I nti I n§

« <>.

Idmgtnn J.



584 Dominion Law Reports. 124 DLR

CAN. the premium, the respondent cannot be heard to net up as dé
fi. c. fence the result of its own neglect to note on the policy the facts.

„ eee And as to the subsequent substitution of a policy in the Provin-ftVANGEI.INE
Fruit Co. eial Company for that in the London Mutual which had expired.

Provincial un*v objection thereto is met by Parsons v. Standard Fire Ins.
Fire Ins. Co., 5 Can. 8.C.R. 233, already referred to. where we find the

__L responsibility for failure to note the latter on the policy is shewn
Mington. j. have 1V8tC(j with the respondent.

There is not so far as I have been able to see any English 
case exactly covering the questions raised by this defence under 
condition No. 9. This, no doubt, arises from the fact that Eng
lish companies do not habitually use such like conditions.

There arc many eases in the American Courts and in our 
Canadian Courts which are not binding upon us but amply 
cover this case. The many text books referred to by Mr. Roseoe 
on the law of insurance deal with ami refer to waiver of such a 
condition as set up by the conduct of the insurers. Resides the 
case already referred to in this Court there is the case of Billina- 
ton v. Provincial Inn. Co., 3 Can. S.C.R. 182. which seems clearly 
distinguishable and shews how the promise of an agent who had 
merely power to issue an interim receipt, would not bind his 
company. The ease of Richard v. Springfield Fire and Marine 
Ins. Co., 108 Am. St. Rep. 359, shews the distinction observed 
between the authority of such an agent and the authority of 
such agents as respondent’s provincial managi: g and contract
ing agents in question herein.

I think the principle observed in the numerous cases cited in 
the text-books referred to and in which the facts fit this case 
should be followed; though not binding upon us, they seem in 
line with the Parsons v. Standard Fire Ins. Co., 5 Can. S.C.R. 
233 case, which does bind us. The appeal should, therefore, be 
allowed with the costs throughout.

niiff.j. Duff, J.:—I see no reason why the policy upon which the
action was brought should not be construed according to the 
usual rule contra proferentem. 1 think the insurance of a going 
factory where the motor power is supplied by a gasoline engine 
must be taken to contemplate the keeping of a reasonable supply 
of gasoline for the engine and the keeping of it in a reasonably
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convenient way. 1 think, therefore, that the condition of the 
policy prohibiting the storing of the gasoline in larger quan
tities than five gallons does not apply to gasoline kept for that 
purpose. I think, moreover, that the language of Lord Mae- 
naghten in Thompson v. Equity Fire Ins. Co., [1910] A.(\ 
592 at 590, is applicable and that “stored or kept” imports a 
notion of warehousing or depositing for safe custody or keep
ing in stock for trade purposes: Lord Macnaghten’s illustration 
of the keeping of it for domestic uses seems to eover the ground.

As to non-disclosure; as the keeping of a reasonable quantity 
of gasoline must be taken to have been within the eontem- 
plation of the parties to the contract, I do not think there was 
any change of conditions of which the appellants were under 
any obligation to notify the insurance company.

Anglin, J. :—I am, with great respect for the Supreme 
Court of Nova Scotia, of the opinion that this appeal should 
be allowed and the judgment of Drysdale. J.. who tried tJic 
action, restored.

Because the insurers were referred to a former policy with 
another company for a description of the property to be insured 
they seek to incorporate the terms of that policy with regard 
to the presence of gasoline into the risk assumed. In their 
policy, however, they saw fit to substitute for the special provi
sions of the former policy dealing with gasoline the usual statu
tory condition, and, in my opinion, they are thereby precluded 
from contending that the risk was subject to any other condi
tion in that particular.

By the statutory condition in the defendants’ policy it is 
provided that, the insurer shall not Ik* liable for loss or damage 
occurring while gasoline is “stored or kept” in the building 
containing the property insured unless permission in writing is 
given bv the insurer. I doubt whether the supply of gasoline 
which the plaintiffs had on hand in order to furnish fuel for a 
gasoline engine known by the insurers to he in use in the build
ingcontaining the stock insured, and which consumed five gallons 
of gasoline per diem, can properly be said to have been “stored 
or kept” within the meaning of this condition. Thompson v. 
Equity Fire Ins. Co., f 1910] A.0. 592. But if it was otherwise
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within it, i am satisfied that the gasoline was not in the build 
ing which contained the insured property. It was in fact oui 
side the building and under an adjacent platform used for put 
poses of loading and unloading wagons. There is no reason why 
the word “building” should here be given a meaning other than 
that which it ordinarily bears: Moir v. Williams, [ 1892] 1 Q.B. 
364

Neither do 1 think that the policy is avoided because of non
disclosure of the proximity of this supply of gasoline to the 
building under the condition requiring communication by the 
insured of all circumstances material to the risk. Being aware 
that the insured were using the gasoline engine in the building 
for manufacturing purposes, the insurers must be taken to 
have had knowledge that a reasonable supply of gasoline for 
fuel would be kept close at hand. Having this knowledge, they 
saw fit to stipulate expressly against this supply being kept in 
the building and did not see fit to inquire at what distance from 
the building it was placed, although they must have known 
that convenience required that it should be reasonably close. 
They can scarcely be heard to say that its precise location was so 
material to the risk that the insured must have specially com
municated it at the peril of the policy being avoided by his 
failure to do so.

The defence that subsequent assurance was effected without 
notice to the company in breach of the 9th statutory condition, 
is not referred to in the judgment in the full Court, and I am 
of opinion that it is satisfactorily dealt with by Drysdalc. J. 
The general agents of the insurers who issued the policy in 
question were fully apprised of the amount of the plaintiffs’ 
concurrent insurance when the defendants’ risk was assumed. 
Their knowledge was that of the defendants, and I think the 
latter cannot set up their failure to note their assent in or upon 
the policy as a defence. The subsequent transfer of one of the 
policies from one company to another was immaterial, there 
having been no increase in the amount of the concurrent insur
ance: Parsons v. Standard Fire Ins. Co., 5 Can. S.C.R. 233 I 
would, for these reasons, allow this appeal with costs.

Appeal allowed.
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MUNICIPALITY OF BOW VALLEY v. McLEAN.
Afbcrta Supreme Court, Walsh, ./. September 23, 1016.

1. Taxes (6 111 A—105)—Subdivision i.ots—Mode of levy.
Each lot us it appears on the registered plan of u subdivision is a 

“lot or portion of land” within the meaning of sub-secs. 2 and 3 of 
see. 207 of the HuraI Municipality Act (Alta.), as amended hv sees. 23 
and 24 of ch. 21 of the Acts 1013, and subject to the tax imposed 
thereby upon each lot and not to the rate of the aggregate assessed 
value of the land.

2. Taxes (6 It—21)—Muniuival taxation—Tax on land loth—Uni
formity—Minimum rate.

Where a uniform rate of taxes is imposed upon each lot of land, 
the fact that the statute provides for a minimum rate, in the event the 
tax payable on any lot or portion of land amounts to less than the re 
cpiired rate, does not violate the rule of uniformity.

Action for the recovery of taxes.
A. II. Clarke, K.C., for plaintiff.
W. E. Ilroad, for defendant.
Walsh, J. :—The defendant was assessed for the year 1914 

as the owner of 158 lots, according to a registered plan of sub
division, of a part of a quarter section within the limits of the 
plaintiff municipality. A separate assessment of each of these 
lots was made, that is to say each lot was described by itself in 
the roll, and a distinct assessed value given to it. The aggregate 
assessed value of these lots is $4,125. The tax rate fixed by the 
council for the year 1914 was three mills on the dollar. If that 
rate is applicable to the defendant ’s lands, the taxes for which he 
is liable amount to only $12.37. The plaintiff contends, however, 
that it is entitled to exact from him the sum of $3Hi, being $2 
per lot for each of these lots. It bases its right to payment of 
this sum upon sub-secs. 2 and 3 of sec. 297 of the Rural Munici
pality Act as amended by secs. 23 and 24 of ch. 21 of the Acts 
passed in the second session of 1913. These sub-sections, as so 
amended, read as follows :—

2. In the event of the tax payable on any lot or portion of land under 
this section for the purposes of the municipality 1 icing less than $1, the 
tax to lie entered in the roll as payable for such purposes shall lie $1.

3 In the event of the tax payable on any lot or portion of land under 
this section for school purposes lieing less than $1 the tax to lie entered 
in the roll as payable for such purposes shall lie $1.

The simple question for determination appears to me to be 
this, is or is not each of these lots “a lot or portion of land” 
within the meaning of these sub-sections. If it is, the claim

ALTA.
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of the plaintiff must be upheld, for each of these sub-sections 
plainly justifies the imposition of a minimum tax of $1 or an 
aggregate of $2 on each lot or portion of land. If it is not, the 
defendant’s liability must be limited to the amount represented 
by the tax rate on his aggregate assessment.

In this country each of the parcels of land resulting from the 
final cutting up by a plan of sub-division of the larger area of 
which it once formed a part is popularly known as a lot. This 
word is given legislative recognition within this meaning In 
many of the provisions of the Land Titles Act, cjj., see. 124. The 
defendant’s plan of sub-division was undoubtedly registered 
under this section. A blue print of it is before me. The land 
comprised in it is divided into blocks and each block is divided 
into lots. Streets separate the blocks from each other and lanes 
bisect the blocks. 1 have no doubt but that each of these lots 
is a lot within the meaning of the sub-section of the Rural Muni
cipality Act here in question. If each of them was owned by a 
different man it surely could not be argued by any one of them 
that his land was not a lot. What difference can it make in the 
interpretation of the sub-sections that the ownership of many 
of the lots in the sub-division is in one man. Surely a lot is 
just as much a lot if the man who owns it owns as well others 
adjoining it as it is if it constitutes the sole holding of its owner. 
Under the sub-sections as originally enacted, the minimum tax 
was made payable by every person whose total tax was less than 
the minimum. As amended it is made payable on any lot or por
tion of land the tax upon which is less than the minimum. This 
transferring of the tax from the person to the land, if I may so 
speak of it, prevents a ratepayer from escaping it by bulking 
his entire taxation in the municipality in one sum and thus 
afford, to my mind, some further proof of the intention of the 
legislature that each lot owned by a man should, for the pur
pose of these sub-sections be treated as a separate and distinct 
holding. Secs. 44, 45 and 46 make provision for land within 
the limits of the municipality “which has been sub-divided into 
building lots or as a town-site and a plan which has been re
gistered in the Land Titles office.” The legislature therefore 
had in mind in the framing of this Act the possibility of just
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such a thing as is found here. It is doing no violence to the lan
guage of the Act to say that the lot referred to, in these 
sub-sections can only be a lot shewn on such a registered plan 
for there is no other parcel of land within a Rural Municipality 
to which that term could be applied.

Mr. Broad argued that these sub-sections of sec. 297 arc so 
at variance with the provisions of sec. 293, that effect cannot 
be given to them. That section provides for levying such a tax 
at a uniform rate on the dollar as shall be deemed sufficient to 
meet the estimated expenditure. This minimum tax is, of course, 
not imposed in accordance with the provisions of that section, 
for it is not levied at a uniform rate on the dollar. I see no diffi
culty, however, in reading the two sections together, as I think 
the legislature intended that they should be. And so read they 
mean, in my opinion, that the uniform rate is to be levied upon 
all lands, but that if the tax at this uniform rate upon any lot 
or portion of land amounts to less than one dollar there shall be 
added to it an amount sufficient to bring it up to that sum. It 
surely was within the competence of the legislature to so enact, 
and there is, to my mind, no obscurity or ambiguity in the lan
guage of those sections. 1 am, therefore, unable to apply to it 
the canon of construction which several authorities, cited to me 
by Mr. Broad, say should be applied to statutes imposing taxa
tion the language of which is obscure or ambiguous, viz., that 
they should be construed in favour of the person taxed.

In my opinion, the defendant is liable to the plaintiff for the 
taxes thus charged against his lands and there will be judg
ment against him accordingly. The money paid into Court to 
abide the result of this action may be paid out to the plaintiff. 
It was stated by counsel that this was a test case, by the judg
ment in which several other similar disputes would be disposed 
of, and that for this reason the action was brought by consent 
in this Court though within the competence of the District Court. 
Under these circumstances the plaintiff will tax its costs under 
column 2 of the schedule without set-off.

Judgment for plaintiff.
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Re HUNT AND BELL.
Ontario Supreme Court, Appellate Division, Meredith, CJ.Ü., Harrow, 

Marlaren and Magee JJ.A., and Kelly, J. July 12, 1015.
1. Taxes (Sill F—147)—Sale for—Rights of purchaser—Restrictive 

BUILDING COVENANT—EXTINGUISHMENT.
A restrictive building covenant contained in a deed to the land is 

extinguished upon a tax sale of the property, and will convey it to the 
tax purchaser free from any claim under the covenant.

[Tomlinson v. Hill, 5 (ir. 231; Super v. Windsor, 22 D.L.R. 478, fol 
lowed ; Essay v. Hell, 18 U.L.R. 70. considered; London County Council 
v. Allen, [1014] 3 K.IJ. 042; He Kisbit, etc., [1W)5] 1 I'll. 3!>1 ; 
[1000] 1 t h. 380. applied.]

Appeal by the vendors from the order of Middleton, J., sus
taining certain objections to the title made by the purchaser. 

Merritt A. Brown, for appellants.
./. //. Bone, for respondent.
G arrow, J.A. :—The land in question is part of lot No. 32 on 

the east side of High Park avenue, in the City of Toronto. This 
land with other adjoining lands was all at one time owned by 
Daniel ( ’lendemain On May 2(i, 1891, by a conveyance duly n 
gistered, Clendennan, his wife joining to bar dower, sold and con
veyed the parcel in question, in fee simple, to Harriet E. Wash
ington. The consideration expressed is $1,200. The deed con
tained a restrictive covenant in the terms following: “It is 
hereby covenanted that every house, building or erection at any 
time placed on said lands on High Park avenue, or any part 
thereof, shall be so placed at a distance of not less than 30 feet 
back from the street-line of High Park avenue, and shall cost 
not less than $1,500 exclusive of lands; and it is further coven 
anted that a covenant similar hereto shall be inserted in all 
deeds and conveyances of the said lands made and executed by 
the said Harriet E. Washington, her heirs, executors, adminis
trators, or assigns.”

Whether Clendennan had, at the date of that conveyance, 
disposed of or still retained the adjoining lands, or any part 
thereof, does not clearly appear ; nor does it clearly appear that 
in the case of other sales made by him he obtained similar coven
ants from the purchasers.

The lands now in question were subsequently sold for taxes 
—the conveyance, duly registered, bearing date the 26th Novem
ber, 1898. The vendors’ title is derived solely through the tax 
deed. The house erected upon the land does not comply with
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the covenant, if in force. The non-compliance is not, appar
ently, extensive, but is substantial, as is in effect conceded.

The vendors contend that the effect of the sale and convey
ance for taxes was wholly to eliminate the before-mentioned 
restrictive covenant as in any way affecting the title. They also 
claim the benefit of the curative effect of the statute 8 Edw. 
VII. eh. 118, sec. 18.

Middleton, J., in his judgment, said : “Turning to the sta
tute” (the Assessment Act), “which must be the foundation. I 
find that the Legislature has given to the lien for taxes priority 
to every claim, privilege, lien, or incumbrance ; and, as priority 
is given, the tax sale must defeat every claim, privilege, lien, or 
incumbrance of every person except the Crown. 1 do not 
think that these words should Ik* extended beyond their literal 
meaning; and it seems to me that the right based upon the re
strictive covenant is certainly not a lien or incumbrance upon 
the land, nor do I think it is a claim or privilege, within the 
meaning of the statute. It is not a claim or privilege quoad 
the land, but it is a personal right against the owner of the 
land.” And, after referring to several cases, he reached the 
conclusion that the objection based upon the covenant was a 
valid and sufficient objection to the title.

With that conclusion 1 am, with deference, quite unable to 
agree. The nature and effect of restrictive covenants have been 
under consideration in many recent cases. One of the latest 
is London County Council v. Allen, [1914] 3 K.B. 642. where 
such a covenant is spoken of as creating something in the nature 
of a negative easement, requiring for its creation and continu
ance a dominant and a servient tenement as in the case of ordin
ary casements ; or, as put by Scrutton. J., at p. 672. it is “an 
equitable interest analogous to a negative easement.” See also 
Inre Nisbet d; Potts' Contract, [1905] 1 Ch. 391, and, in appeal. 
[1906] 1 Ch. 386; Mübourn v. Lyons, [1914] 1 Ch. 34, and in 
appeal, [1914] 2 Ch. 231.

Under these authorities it is clear that, if there is a domin
ant tenement, the owner, and he alone, can claim the benefit of 
the covenant. If there is not such a tenement, the claim upon 
the covenant, as against subsequent assignees or purchasers, en-
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tirely ceases, although the personal claim between the original 
covenantor and covenantee may still exist. And, if the claim 
has become a mere personal claim against the owner, as the 
learned Judge seemed to think this is, it cannot, in my opinion, 
form the basis of a valid objection to the title.

The matter must, however, in the absence of definite infor 
mation as to the ownership of the adjoining lands, be considered 
from the other view-point, that there may be lands in the posi 
tion of a dominant tenement entitled to claim the benefit of the 
covenant, as, in the language of the cases to which 1 have re
ferred, creating an “equitable interest analogous to a negative 
easement” in the vendors’ lands, which would, 1 think, be a 
valid objection ; and the effect upon such a claim of the sale and 
conveyance for taxes.

The case is unaffected, 1 think, by the statute 8 Edw. VI1 
ch. 118, sec. 18, which was intended mainly to cure defects in 
procedure.

With reference to the main question, my opinion is, that the 
sale and conveyance for taxes had the effect of conveying to 
the purchaser the land free from any claim under the covenant. 
The effect of such a sale was declared, in brief but explicit 
terms, as long ago as 1855, in Tomlinson v. Hill, 5 Ur. 231, 
quoted and followed, as recently as last year, by a Divisional 
Court of the Appellate Division, in Soper v. City of Windsor, 
22 D.L.R. 478. The language of the Chancellor is: “It is quite 
clear, 1 think, that the land tax is made a charge upon the pro
perty itself, to the payment of which all persons having any 
interest in the land are bound to look; and it follows that a con
veyance by the sheriff in pursuance of a sale for arrears of taxes 
operates as an extinguishment of every claim upon the land 
and confers a perfect title under the Act of Parliament.”

Remarks in part of somewhat similar purport were made 
by me in In re ./. I). Shier Lumber Co. Assessment (1907), 14 
O.L.R. 210, at p. 221. Sec, also, as an expression of legislative 
policy upon the subject, sec. 178 of the Assessment Act, R.S.O. 
1914, ch. 195, which, although recently re-enacted, is not new: 
it declares that the sale, followed by the conveyance, “shall be 
valid and binding, to all intents and purposes, except as against
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the Crown, unices questioned before some Court of competent ONT. 
jurisdiction within two years from the time of sale.” s.c.

In Essery v. Bell, 18 O.L.R. 76, the learned Chancellor, in "TT-
Re

the case of a legal casement, while deciding the case upon an- Hi nt 

other ground, seemed to be inclined to the opinion that the title 
to an easement cannot be extinguished by a sale for taxes of the (,err^"j 
servient tenement, without notice to the person who uses it and 
without opportunity for him to exorenate the land by payment 
of the taxes.

In the recent ease, before referred to, of Soper v. City of 
Windsor, 32 O.L.R. 352, Riddell, «1., at p. 370, says that any 
argument based upon the learned Chancellor’s view is fully met 
by sec. 178, to which the learned Chancellor docs not refer, 
although it was then in force. However that may be, it is diffi
cult to see in the legislation any intention, directly or even in
directly, especially to benefit or protect persons entitled to ease
ments, or to place them on a higher footing as to notice of 
assessment or otherwise, than the wife of an owner in respect 
to her dower, or his creditor claiming under judgment and exe
cution, or even under a direct charge by way of mortgage 
created by him, all of which would, without any notice of assess
ment or otherwise, have been concluded by a completed tax sale 
at the time that the sale in question was made.

In 1904, by see. 165 of the Assessment Act, 4 Edw. VII. ch. 
23. see. 165, for the first time, notice to mortgagees or other 
direct incumbrancers was provided for—but notice, it will be 
observed, not of the assessment proceedings, but simply of the 
opportunity, within 30 days, to redeem.

For these reasons, I am of opinion that the objection on 
which the purchaser relies is not a valid objection, and that the 
appeal should be allowed.

I understand that we are not required, owing to an agree
ment between the parties, to deal with the question of costs.

Mkrkdith, C.J.O., and Maclaren and Magee, JJ.A., con
curred.

Kelly, J. The vendors claim title to the land in question 
—part of lot 32 on the east side of High Park avenue, in Tor
onto—under a tax deed of the 26th November, 1898. A for-

Meredlth. O.J.O.
Me. lerrn J. A.
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ont. mer owner of this and other land adjoining it, by conveyance
g. C. of the 6th May, 1891, conveyed this land to Harriet E. Wasli-
“jjjp ington, the conveyance containing a restrictive covenant “that
Hunt every house, building or erection at any time placed on said
Bell lands on High Park avenue, or any part thereof, shall be so
----  placed at a distance of not less than 30 feet back from the street-Kelly, J. r

line of High Park avenue, and shall cost not less than $1,500 
exclusive of lands ; and it is further covenanted that a covenant 
similar hereto shall be inserted in all deeds and conveyances of 
the said lands made and executed by the said Harriet E. Wash
ington, her heirs, executors, administrators, or assigns. ’ ’ The 
house now upon this land is so situated as to constitute a viola
tion of this covenant.

The position of the present parties is this: the purchaser 
sets up non-observance of the restrictive covenant as a sub
stantial objection to the title ; the vendors contend that the sale 
for taxes and the tax deed discharge the lands from its opera
tion and effect. The appeal is by the vendors from an order of 
Mr. Justice Middleton, who held in favour of the purchaser

The appellants invoke the provision of the Assessment Act 
(in force at the time of the tax sale) by which the taxes on a in
land arc a special lien upon it having priority to every claim, 
privilege, lien, or incumbrance of every person except the 
Crown. A sale to realise the taxes in respect to which such 
special lien exists must be taken to defeat every claim, privilege, 
lien, or incumbrance over which that lien has priority.

Mr. Justice Middleton proceeded on the ground that the 
right based on a restrictive covenant is not a lien, incumbrance, 
claim, or privilege, within the meaning of the statute. With 
this view I am, after mature deliberation, unable to agree. What 
is sold at the tax sale is the land itself, and not the interest of 
the person in default for taxes. The language of the statute ia 
comprehensive ; and, to uphold the order appealed from, it 
would require some expression of authority that this restrictive 
covenant and any right or privilege based upon it are to be 
excepted from the claims, privileges, liens, or incumbrances 
over which the special lien for taxes takes priority. The trend
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of the Canadian cases is against a narrow meaning being given 0NT- 
to the words of the statute. s.C.

In Tomlinson v. Hill, 5 Gr. 231, it is stated that “the land Re"
tax is made a charge upon the property itself, to the payment Hunt
of which all persons having any interest in the land arc bound kkll.
to look ; and it follows that a conveyance by the sheriff in pursu
ance of a sale for arrears of taxes is an extinguishment of every 
claim upon the land and confers a perfect title under the Act 
of Parliament.” No exception is there made in favour of the 
claim or rights of any other person. The statute in force when 
the tax deed now in question was made, R.S.O. 1897, ch. 224 
(sec. 149), was substantially the same as that in effect when 
Tomlinnon v. Jlill was decided. The claim there held to have 
been extinguished was an inchoate right to dower.

In the recent case of Soper v. City of Windsor, 22 D.L.R. 
478, the views expressed by members of the Court are in accord 
with the decision in Tomlinson v. Hill, and they put no such 
restricted meaning on the statute as is contended for by the 
respondent. I can find no case going the length of holding 
that a restrictive covenant such as this forms an exception to 
or is not included in the rights or interests (claim, privilege, 
lien, or incumbrance) over which the special lien is given prior
ity. There are, on the other hand, authorities to the effect that 
such a covenant is within what is made subject to that priority.

In In re Nisbet & Potts9 Contract, [1905] 1 Ch. 391, Far- 
well, J. (at p. 396), speaking of covenants restricting the en
joyment of land, said : “If the covenant be negative, so as to 
restrict the mode of use and enjoyment of the land, then there 
is called into existence an equity attached to the property of 
such a nature that it is annexed to and runs with it in equity: 
Tulk v. Moxhay, 2 Ph. 774. This equity, although created by 
covenant or contract, cannot be sued on as such, but stands on 
the same footing with and is completely analogous to an equit
able charge on real estate created by some predecessor in title 
of the present owner of the land charged.”

If this be a correct opinion, then the claim based on the 
covenant now under consideration is brought within the class 
of claims or privileges over which the lien for taxes takes prior-
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ity. Accepting this as the correct view, it is easy to conceive 
of a case of apparent hardship in this inode of extinguishing 
the operation and effect of a covenant which is or may be of 
material benefit to an owner of lands adjacent to or in the 
vicinity of the lands to which such covenant attaches; but, on 
consideration, that hardship will be found apparent rather than 
real. The Assessment Act in force at the time of the tax sale 
and tax deed made it necessary (as the present Act now makes 
it necessary) that, before a sale, a list of lands liable to be sold 
for taxes shall be published, by various means therein specified, 
with the object of ensuring the protection which such publica
tion gives by way of notice to those in any way interested in 
the lands to be sold. The tax being a charge upon the property 
itself, to the payment of which all persons having any interest 
in the land are, as was said in Tomlinson v. Hill, bound to look, 
they are not exonerated from exercising vigilance in protect
ing their rights.

After a very careful consideration of that part of the stat
ute by which the special lien for taxes is given priority over 
other charges, I have concluded—contrary to my inclination 
during the progress of the argument—that the effect of the tax 
deed was to extinguish the rights based upon this restrictive 
covenant.

The regularity of the sale is not attacked, nor could any 
attack after such a lapse of time be hopefùl of success, in view 
of sec. 209 of the Act (R.S.O. 1897, ch. 224.)

In my judgment, the appellants are entitled to succeed.
Appeal allowed.

ST. JOHN R. CO. V. CITY OF ST JOHN.
Veic ft ru tun pick Nuprrmc Court. McLeod. CJ„ and White and Grimmer. ././.

June 20. 1015.

1. Street railways (I HI A—22)—Tracks—Alteration or crade—Mix 
1CIPAL RE0VI.AT1ON—HlOlIT TO—SPECIFICATION.

Where the pattern of rails laid by a street railway company is 
approved hy the municipal authorities, a removal of the track'» by 
the municipality for the purpose of altering the grade of the street 
does not give it authority to order the company to replace them with 
rails of a different pattern, but it may require the company to keep 
its tracks level with the altered grade on a sufficient foundation n! 
though it cannot require the use of any particular foundation.
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Stated case by street railway company and municipality 
for a declaration of rights as to use of tracks.

./. B. M. Barter, K.C., for city.
F. B. Taylor, K.C., and II. A. Powell, K.C., for plaintiff 

company.
The judgment of the Court was delivered by
McLeod, C.J. :—This is an action in which the plaintiff claims 

damages for an interruption of its line of street railway and 
the service thereon, and for preventing the plaintiff from relay
ing its tracks, and for a declaration as to its rights where those 
tracks have been taken up by the city in changing the grade of 
the street, and for an injunction restraining the defendant from 
interrupting or interfering with its line of street railway.

After the action was commenced the parties agreed on a 
special case, and the following questions were submitted for the 
opinion of this Court :—

(a) When the city removes rails under sec. 11 of 50 Viet, 
eh. 33, can the city require a grooved rail to Ik* used instead of 
a “T” rail!

(b) When the city lays a pavement of either bitulithic, tar, 
or waterbound macadam or granite, can it require the company 
to provide a foundation for its rails of concrete or other un
yielding material f

(c) Can the city require the company to provide a founda
tion for its tracks which will keep the rails at the grade deter
mined by the city!

(d) Can the city require the company from time to time to 
restore its tracks to grades which have been established by the 
city at the time of laying the tracks, or to grades which, from 
time to time, may be established by the city!

The plaintiff company was incorporated by an Act of the 
General Assembly of New Brunswick, in 1894. By that Act the 
plaintiff company was given all the rights, powers, privileges, 
franchises and immunities that had previously been vested in 
certain com panics that had been formerly incorporated for the 
purposes of constructing and operating a line of street railway 
in the city of St. John, and in what was formerly known as the 
city of Portland.
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The answer to these questions depends upon the construction 
that is to be given to secs. 7, 8, 9, and 11 of eh. 33 of the Acts 
of 1887, entitled “An Act in Amendment of the Several Acts 
Relating to The Peoples Street Railway Company,” the plaintiff 
company having acquired by its Act of incorporation all the 
rights given the Peoples Street Railway Company by this Act. 
I may say that at the time this Act was passed the railway was 
to be operated with horses ; subsequently the plaintiff company 
obtained power from the legislature to operate it by electricity. 
Sec. 7 of the Act of 1887 empowered the company to construct, 
maintain and use a railway or railways with single or double 
tracks over and upon such of the streets, highways and bridges 
of the city of St. John as might be agreed upon between the 
said company and the mayor, aldermen and commonalty of 
the city of St. John, in common council, and also over the streets, 
roads, highways and bridges in the city of Portland. Subse
quently the city of Portland and the city of St. John were united, 
and constituted the city of St. John, and hereafter I will speak 
of them as the city of St. John.

Sec. 8 of the Act is as follows :—
The position, placing and laying down of the several railway tracks shall 

he done so as not to interfere with the ordinary traffic upon and over the 
streets anil highways where the same may be laid, the rails to be of such 
pattern and description as the Common Council may from time to time 
approve, and Ik* laid level with the surface of the street, and shall be laid 
and placed to the satisfaction of the city engineer for the time being np 
pointed by the Common Council, or other authorized authority in charge of 
the streets of said city ; so far as such tracks shall be laid in the street* 
of the said city and in the City of Portland and the Municipality of the 
City and County of St. John, the position, placing and laying of the 
several railway tracks shall be done so as not to interfere with the ordinary 
traffic upon and over the streets and highways where the same may be 
laid, the rails to lie of such pattern and description as the respective 
councils of the said City of Portland and the Municipality of the City 
and County of St. John may from time to time approve, and be laid level 
with the surface of the streets, and shall be laid and placed to the satis
faction of the supervisor or commissioner of roads for the time being ap
pointed by the said respective councils or other authorized authority in 
charge of the streets of the said City of Portland or Municipality of the 
City and County of St. John.

See. 9 of the Act provides that the company in the construc
tion of the said railway track or tracks shall from time to time
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conform to the grades of the various streets and highways 
through which the said tracks or any of them shall run, and shall 
not change or alter such grades without the consent of the com
mon council, the city council of the city of Portland and the 
council of the municipality of the city and county of St. John 
within their respective jurisdictions.

Sec. 11 of the Act is as follows:—
The Common 1 ouncil of the ( ity of St. John, ami the City Council of 

the City of Purtlaml, and the Commiaaioners of Road* in the aex'cral 
pariahea through which auch railway or railwaya may paaa. shall have the 
right to take up and open the atreete traveraed by the raila either for the 
purpose of altering the grade» thereof or for any other purpose; and any 
commissioner or commissioners, corporation, or person or persons authorized 
by law to carry on any public or private works, as the laying down of pipes 
for gas or water drains, sewers or other works whatsoever, may also re
move auch raila or any part thereof for any necessary purpose* within their 
power and authority, subject to rulea and regulations to lie established by 
the city engineer or supervisor of streets, or other person appointed for 
such purpose by the said respective councils, and such removal of the raila 
to lie made in a manner to cause as little interference as possible with the 
operations of the road of the said railway company; provided always, that 
in case such work* lie disturbed by any private corporation, such corpora
tion so disturbing the rails and road of the said railway company shall 
relay the rails in as good a condition as they were before such disturbance 
took place, and with the least possible delay. It is hereby declared that 
neither of the said cities, nor the City ami County of St. John, nor any 
Commissioner» >f Sewerage and Water Supply or other public corporation 
shall lie liable to make compensation to the said company for anything 
done under the authority of this Act.

It will be seen that by sec. 8, the position, placing ami laying 
down of the railway tracks is to be done so as not to interfere 
with the ordinary traffic upon and over the streets and high
ways, and the vails arc to be of such pattern and description 
as the common council may from time to time approve, and are 
to be laid level with the surface of the street, and they must be 
laid and placed to the satisfaction of the city engineer for the 
time being appointed by the common council. These words are 
very plain and clear. The rails must be laid level with the sur
face of the street, and placed to the satisfaction of the city en
gineer. This applies to the construction of the railway. Further, 
the track or tracks must, from time to time, conform to the 
grades of the various streets and highways through which the 
tracks or any of them shall run. When the plaintiff company
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constructed this line of railway the rails were of the pattern and 
description approved by the common council, and that pattern 
and description is what is known as a “T” rail, and the “T” 
rail has since been used by the company in the city of St. John.

Dealing now with the first question submitted : Sec. 11 gives 
the city the right to take up and open the streets traversed by 
the rails, either for the purpose of altering the grades thereof, 
or for any other purpose. It also gives to any commission or 
commissioners, corporation or person or persons authorized by 
law to carry on any public and private works, the laying down 
of pipes, etc., permission to remove the rails or any part thereof 
for any necessary purpose within their power and authority, 
but such commissioner, corporation or person or persons so re
moving the rails must replace them. If, however, the city re
moves the rails it is not obliged to replace them ; that must be 
done by the plaintiff company.

The question submitted is when the city for any purpose 
takes up the rails, can it require the plaintiff company, when it 
relays the rails, to use a different pattern, in the present case a 
groove rail? If the plaintiff company desires to extend its 
lines and lay down a new line of railway it has to get the city 
to approve of the pattern of rail it so lays down, and the city 
can, in that case, prescribe any pattern of rail that it deems 
best, and it may be that if the rails arc worn out and it becomes 
necessary to lay new rails that the city could prescribe a diffe 
ent pattern from those that had previously been used. It is not, 
however, necessary in this case to decide that question. This is 
not the laying of new rails ; the city, for its own purposes, has 
removed the rails, and when the work for which the city removed 
them has been completed, the plaintiff company can replace the 
rails so removed. The city having, under the power it has 
under the Act, removed the rails for a specific but temporary 
purpose cannot compel the plaintiff company to throw aside the 
rails so removed, and replace them with others of a different 
pattern. The only difference between the city removing the rails 
and another corporation removing them is. that where the city 
itself removes the rails for its own purpose the plaintiff com
pany must replace them ; where another corporation removes
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the rails (having a right to do so), that corporation must replace 
them. The Court is of the opinion that when the city removes 
the rails under sec. 11 for a certain specific purpose of its own it 
cannot compel the plaintiff company to change the rails and lay 
down rails of a different pattern. The answer to the first ques
tion must be “no.”

In answer to the second question : The company is obliged 
to have a proper foundation for its rails. The Act does not 
authorize the city to stipulate or say what that foundation shall 
lie. The onus is on the company to have a sufficient foundation 
for its rails, and the rails as I have said, at all events in the first 
instance, must be laid to the satisfaction of the city engineer for 
the time being, and they must be laid level with the surface of the 
street. We do not, however, think the city can call on the com
pany to use any particular class of foundation. It is sufficient 
that the foundation laid be suitable and sufficient to keep the 
rails at the prescribed level. The answer to the second question 
must be “no.”

As to the third and fourth questions: They seem to be an
swered by the provisions of the Act itself. The company must 
keep its rails at the grade determined by the city, and to do so 
it must provide a foundation sufficient for that purpose. The 
city has a right to alter the grades of the streets, and when the 
city does alter the grades the company must restore its tracks 
to a level with the grade so fixed by the city, and it must supply 
a foundation sufficient to keep its tracks at the grade fixed by 
the city. The Act on these matters seems to be plain and clear. 
It provides distinctly that the company must lay its tracks 
level with the surface of the street; that it must from time to 
time conform to the grades of the various streets, and to do 
that it must of course have a foundation sufficient to keep it 
level with the grades of the street, but we do not think the city 
itself can determine what that foundation will be; it is enough 
if the foundation provided by the plaintiff company is sufficient 
to keep the rails level with the street, whatever the grade of the 
street may be.

The stated case makes reference to the contract entered into 
between the city and the company having date April 1 1908,
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and authorized by the Act, 58 Viet. eh. 72, sec. 6. But as that 
contract does not, we think, affect in any way the answer to be 
given to the questions submitted, we do not discuss its provisions.

Nothing is said in the stated case as to costs, nor was the 
question of costs mentioned on the argument. We therefore 
make no order as to costs. Judgment accordingly.

STEWART v. HORNE.
Prince Edward Inland Supreme Court, Sir IV. IV. Sullivan, CJ., Fitzgerald 

ami Hansard, Jd. November 14, 1014.

1. Contempt (SIC—10)—Attachment fob—Failure ok sheriff to ex
EL'UTK WHIT OF REPLEVIN—DEFENCES.

The neglect or refusal of a sheriff to execute a writ of replevin after 
he had been furnished the statutory indemnity renders him subject to 
attachment for contempt of court; and it is no defence that at the 
time the writ was issued the animal therein mentioned was dead or that 
it was ferir natura• and consequently not recoverable.

Application to set aside writ of attachment for contempt of 
Court.

J. J. Johnston, K.C., for John Alexander Stewart.
A. A. McLean, K.C., for the sheriff.
The judgment of the Court was delivered by 
Sullivan, C.J. ;—This is an application on behalf of the 

defendant Frederick 11. Horne, to set aside a writ of attachment 
issued against him as sheriff of Queen’s County because of his 
contempt of Court in refusing to execute a writ of replevin 
issued out of this Court against John Horne at the suit of John 
Alexander Stewart.

The writ of replevin was issued on April 28, 1914, by Mr. 
George S. Inman, as attorney of John Alexander Stewart, and 
wras on the same day about 3 o’clock in the afternoon delivered 
to the sheriff by Mr. James J. Johnston, Mr. Inman’s law part
ner, who, at or about the same time, also delivered to the sheriff 
a bond of indemnity for double the amount claimed as the value 
of the fox, which bond was in accordance with the requirements 
of the statute on the subject and was approved and accepted by 
the sheriff as a good and sufficient indemnity.

The writ of replevin commanded the sheriff to replevy to 
the plaintiff one cross fox, alleged to be detained by the defen
dant, John Horne, and to summon the defendant to appear in
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this Court within 8 days after service of a copy of the writ of 
replevin upon him. The defendant, John Horne, resides a few 
miles from Charlottetown, and is, it appears, a brother of the 
sheriff. The sheriff was instructed by Mr. Johnston to proceed 
at once to the premises of John llorne and execute the writ of 
replevin, and he undertook to do so that afternoon. He did not 
however do so that afternoon, nor has he at any time since exe
cuted it.

On April 21), 1914, the sheriff informed Mr. Johnston that 
he would not execute the writ of replevin unless he received 
an additional bond of indemnity, to the amount of $50,000, as 
sworn to by Mr. Johnston, and the plaintiff Stewart, but to the 
amount of between $25,000 and $30,000 as sworn to by the sher
iff and his deputy, Bernard Kiggins.

On May 5. 1914, Mr. Johnston on behalf of the plaintiff 
applied to this Court on affidavits, and obtained a rule nisi, call
ing upon the sheriff to shew cause why a writ of attachment 
should not issue against him for his contempt of Court in refus
ing to execute the writ of replevin. The grounds relied upon 
by the sheriff’s counsel, Mr. W. S. Stewart, in the argument of 
the rule, were that the property to be replevied was not suffi
ciently described in the writ of replevin, and that the additional 
bond of indemnity the sheriff had demanded had not been fur
nished to him. The rule for the writ of attachment was made 
absolute by the Court, and a writ of attachment issued accord
ingly on June 8, 1914.

Interrogatories were subsequently submitted to and answered 
by the sheriff before the prothonotary and clerk of the Crown, 
who, on November 7, 1914, filed his report which is as follows:—

Pursuant Vi nn order of tliis honourable Court made in the above 
matter on July 15. 1014. whereby it was referred to me to take the 
answers of the slier iff of Queen’s County to certain interrogatories, then 
on file, to be exhibited to the said sheriff, and to examine the matter of 
said interrogatories and answers, and report thereon to this honourable 
Court. 1 have the honour to report that, on July 17. 1014. Frederick II. 
Horne, the sheriff of Queen’s County appeared before me. to whom I ex
hibited the said interrogatories, ami to which said interrogatories the 
said Frederick IT. Horne then made answer before me, which said inter
rogatories and answers are herewith returned.

1 have further to report that, having examined the matter of such inter
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rogatories ami the anawers made thereto by the said Frederick II. II irui 
I find and report, that the said Frederick 11. Horne is guilty of a contempt 
of this honourable Court in neglecting or refusing to execute the writ of 
replevin referred to in the third of said interrogatories and which writ 
had l>een delivered to him for execution; that Ilia demand of an indemnity 
of $25.000 before executing said writ was unreasonable, and, that he acted 
in such refusal upon the advice of his counsel, affords no excuse for his 
neglect, to perform the duties required of him hy the delivery to hint of 
such writ. (Sgd.) W. A. O. Morson,
To the Chief Justice and Prothonotary of the Supreme Court

Judges of the Supreme Court. and Clerk of the Crown.
On November 7, 1914, after the filing of the report of the 

prothonotary and clerk of the Drown, the present application 
was made on behalf of the sheriff and a rule nisi was obtained 
calling upon the plaintiff John Alexander Stewart to shew cause 
why the writ of attachment should not be set aside. The grounds 
relied upon, apart from those of the same kind disposed of by 
the ( 'ourt on the application for the writ of attachment, may be 
resolved into these two, namely : First, that at the time the writ 
of replevin was issued the cross fox mentioned therein was dead, 
and secondly, that the fox was an animal fera- naturœ and con
sequently not repleviable.

It is unnecessary to consider the evidence and the conten
tions of counsel in regard to these two grounds, because we are 
clearly of opinion that it was not the province of the sheriff to 
constitute himself a Court and jury to tleeidc before executing 
the writ, whether the plaintiff had a good cause of action; that 
was a question to be subsequently determined by the trial tri
bunal. The sheriff’s duty in regard to the writ of replevin was 
clear, plain, simple and easy of performance. It was to pro
ceed to the premises of John Horne—which it appears were not 
situated in a fox ranch—and replevy the property mentioned in 
the writ if he could find it, and then make his return to the 
Court as to what he had done.

It appears by the report of the clerk of the Crown that the 
sheriff seeks to excuse his conduct by saying that he acted on 
the advice of his attorney. We agree with the finding of the 
prothonotary that that reliance is not available to him. The 
recognition of such a principle would be wholly subversive of 
the due and proper administration of justice, as it would deprive
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suitor* of the protec ion of the Court and place them at the 
absolute mercy of aiv attorney whom the sheriff, for reasons 
peculiar to himself, might select to advise him.

It is of vital consequence in the administration of justice 
that the officers of the Courts should be kept to the strict per
formance of the duties which the law casts upon them, and which 
the interests of the public require should be observed.

The rule will be discharged with costs.
Application refused.

NORTHERN ELEVATORS v. WESTERN JOBBERS
Manitoba Court of Appeal, Howell, Richards, Perdue, Cameron

and Haggart, JJ.A. November 1, 1915.

1. Bailment (fill—18)—Degree or cahe—Open safe—Destruction bt 
fire—Liability.

It is not negligence on the part of a bailee, whether his relation
ship is that for a reward or that of a paid agent entrusted with the 
moneys of his principal, t> leave unlocked the door of a safe where 
the money was kept, while he was using a book which was to be re
stored to the safe, where after the fire broke out lie made such efforts 
to rescue the money as a reasonable man might In* expected to make.

[NorfAern Elevator Co. v. Wet tern Jobbers, 20 D.L.R. 889, affirmed.]

Appeal from judgment for defendant in action for money 
lost by fire, 20 D.L.R. 889.

C. P. Wilson, K.C., for appellant, plaintiff.
A. E. Iloskin, K.C., and Thorson, for respondent, defendant. 
Howell, C.J.M., Richards, and Cameron, JJ.A., concur 

with Perdue, J.A.
Perdue, J.A. :—This action is brought to obtain a declaration 

that the plaintiffs are entitled to rank on the estate of Hyde for 
the amount of the moneys of the plaintiffs which were lost in 
the burning of Hyde’s building. The defendants, who are the 
assignees for the benefit of Hyde’s creditors, cannot allow the 
plaintiffs to rank as creditors unless Hyde himself was liable 
for the money. The trial Judge has made a finding that the 
fire was accidental and that Hyde, when he discovered the build
ing to be on fire tried to save the money, but found it impossible 
to do so. Hyde lost in the fire money of his own, besides insur
ance policies, cheques, drafts, etc., all of which were in the safe 
along with the plaintiffs’ money.

Whether the relationship of Hyde to the plaintiffs was that
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of bailee for a reward or that of a paid agent entrusted witli 
moneys of his principal, he was not liable for the loss unless he 
was guilty of negligence. The obligation of a custodian for a 
reward is thus defined by Lord Holt:—

He is only to do the best he can. And if he be robbed it is a good ac
count. If he receives money and keeps it locked up with reasonable care he 
shall not be answerable for it, though it be stolen : Cogga v. Bernard, 2 I.d 
Raym. 909, 918.

See also Searle v. Laverick, L.R. 9 Q.B. 122 ; Brabant v 
King, [1895] A.C. 632, 640.

According to the trial Judge’s finding, which I see no reason 
to dispute, Hyde was not guilty of negligence in leaving un 
locked the door of the safe where the money was, while he was 
using a book which was to be restored to the safe. After the 
fire broke out he made such efforts to rescue the money as a 
reasonable man might be expected to make. If in the excite
ment he failed to take the best course, it would be a mere error 
in judgment for which he would not be responsible.

1 think the appeal should be dismissed with costs.

Haooart, J.A. :—Whether you consider the relationship be
tween the plaintiffs and Hyde as that of principal and agent, 
trustee and beneficiary or bailor and bailee, the money in the 
envelope deposited in the safe was the property of the plaintiffs 
and at their risk, and the parties were in the same position as if 
the money had been deposited in trust by Hyde in a chartered 
bank to be drawn against in payment of wheat tickets.

Negligence is a fact to be proved. The plaintiffs challenge 
the trial Judge’s finding that Hyde failed to establish the de
fence that the money was destroyed by fire without any fault or 
negligence on the part of Hyde.

Under the existing conditions and surrounding circum
stances, I think that Hyde was not guilty of actionable negli
gence. The evidence I think justifies the conclusions of the trial 
Judge. I would affirm his judgment and dismiss the appeal.

Appeal dismissal.
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PENNOYER CO. v. WILLIAMS MACHINERY CO.. Ltd. ONT

Ontario Supreme Court, Meredith, CJ.O., and Oarrow, Maclaren, Magee, H. C. 
and liodgins, JJ.A. October 12, 1915.

1. Bills and notes (I V B 1—130)—Holdeb in due course—Note marked
"renewable"—Bankable note.

A promissory note marked "renewable" and endorsed to a bond fide 
transferee before its maturity does not prevent such transferee from 
being a holder in due course because of his failure to make inquiries 
to ascertain the title of the transferor, particularly where the note 
was originally given as "bankable paper" with power of discounting it.

2. Bills and notes ( | VI B—158)—Agreement for renewal—Scope or.
A promissory note given in payment of merchandise under an agree

ment that it is to lie renewed after maturity for any portion of the 
goods unsold entitles the maker to but one renewal.

[innee v. Munro, 1 Ex. 473, followed.]

Appeal from the judgment of Clute, J. statement

E. F. B. Johnston, K.C., and Gideon Grant, for appellant.
G. F. Sheplcy, K.C., and G. W. Mason, for defendant, re

spondent.

Meredith, C.J.O. :—The action is brought by the appellant M«wdith. <u.o. 
as endorsee of a promissory note dated December 8, 1913, made 
by the respondent, payable to the order of the Rates Machine 
Company, and endorsed by that company in blank and by Joseph 
Wintcrbotham to the appellant.

The defence is that the note is a renewal of a previous one 
given to the Bates Machine Company for the price of a car-load 
of heaters, the property of the Bates Machine Company, which 
the respondent permitted to be delivered at its warehouse in 
Toronto, upon the terms that the respondent should endeavour to 
sell them and should pay that company for them the prices which 
had been agreed upon, but only when and as the respondent 
should succeed in selling them; and that it was part of the arrange
ment upon which the respondent accepted the heaters and agreed 
to endeavour to sell them that in the meantime, and for the 
accommodation of the Bates Machine Company, the respondent 
should give to that company the respondent's promissory note 
at 4 months for the agreed price of the heaters, and that upon the 
maturity of the note, upon the respondent remitting the agreed
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price in respect of the heaters before then sold by the respondent, 
the note should be renewed for the balance for another period of 
4 months, and so on from time to time until all the heaters should 
be sold or disposed of; and that nothing is now payable under the 
terms of this agreement, all the heaters that have not been paid 
for being still unsold and undisposed of; that the appellant is 
bound by the terms of this arrangement, and is not entitled to 
recover upon the promissory note because the appellant is not a 
holder of it in due course.

The arrangement under which the heaters were delivered to the 
respondent, and the original promissory note was given, was made 
by correspondence, from which the nature and effect of the agree
ment must be gathered.

The dealings between the Bates Machine Company and the 
respondent began by the respondent giving an order for one of the 
300 horse power heaters, and asking if the company would consider 
“consigning a line of heaters” of the different sizes “on con
signment” (letter of the 23rd February, 1907). To this letter 
the company replied on the 27th February, 1907, declining t - 
send the heaters “on consignment,” and saying that the company 
“had cut out all the consignment business on heaters,” but that, 
if the respondent so desired, the company would ship to it a car
load and be willing to accept negotiable paper for the amount, 
at 6 months. On the tith March following, the respondent wrute 
to the company asking if it would be willing to accept the re
spondent’s “paper” for G months and payment at the maturity 
of the note for the heaters that had then been sold, and to renew 
for the balance at 6 months, and saying that, if the company was 
willing to do this, the respondent “would put in a car-load” 
This offer the company declined, by letter of the 15t h March say
ing that the terms that had been previously mentioned, “cash 
60 days or 2 per cent, off in ten days,” was the best the company 
could do. This letter concludes with the following passage 
“Your proposition to pay for what you have sold at the end of 
six months and renew for the balance strikes the manager ns not 
being much different from a consignment basis.” The next 
letter is from the respondent to the Bates company, dated the 
18th April following, saying: “You remember we suggested you 
putting in a line of these heaters in our warehouse on consignment.
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and we think it would pay you well to do it.” This letter was 
replied to on the 22nd of the same month, and the company in its 
reply repeated its former statement that it had given up the con
signment business on heaters, and said that it never had a con
signment stock “across the border,” and asked the respondent to 
suggest some way that would meet its wishes so that the company 
might ship the respondent “quite a stock of heaters.” This letter 
concludes with the statement: “If we had bankable paper, that 
we could get discounted and use t he proceeds, it would help us 
out just the same as cash, and by you having the stock there you 
could turn that into money much quicker than to await delivery.” 
In reply to this letter the respondent wrote on the 24th of the same 
month suggesting that the company should ship to the respondent 
a car-load of heaters on consignment and take its note at 4 months, 
at the end of which time the respondent would give a cheque for 
whatever had been sold and renew for the balance, which would 
give the company “bankable paper,” and saying that the re
spondent would of course “pay tin* duty and freight on the 
heaters.” On the 26th April, the company answered, acknow
ledging the respondent’s offer, and saying that the notes ‘‘must 
bear interest in order for us to get them discounted at the bank so 
that we can use the paper,” and adding: “We have discontinued 
consignment accounts of every sort, so would not bill this as a 
consignment account, but we trust with the arrangement as out
lined we can meet your wishes and satisfy our management at the 
same time.” On the 29th, the respondent wrote to the company, 
saying: “We do not understand that the intention was that we 
would pay interest on the note. We might just as well pay you 
the cash if it comes down to that. That is the real point at issue, 
viz., carrying the stock. We thought it was a fair division if we 
supplied the warehouse show-room, did the handling in and out, 
and paid the duty and freight as against your carrying the goods 
here. We would give you our 4 months’ paper and remit you at 
maturity for the goods sold. We could not consider paying you 
interest on the notes, as this would be unfair to us.” To this 
letter the company replied on the 2nd May abandoning its claim 
to interest, and saying: “So your an. ngement to give usa 4 
months’ paper and remit us at maturity tor the goods sold will be 
satisfactory.”

The arrangement which this correspondence evidences was
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that under which the heaters were delivered to the respondent ami 
the original note was given. The note was for $1,902, and was 
sent to the Bates Machine Company with a letter dated the 29th 
July, 1907, in which the respondent says: “We have marked tin- 
note renewable, as it is given on the understanding that we an- to 
pay you for the heaters sold and renew the balance at maturity, 
per your letter of May 2nd, 1907.” On the 31st of the same 
mont h, the company wrote acknowledging the receipt of the note, 
and saying: “This is in accordance with our understanding, that 
you will remit for the heaters sold at the end of 4 months and make 
note for balance due as per our letter of May 2nd, 1907.”

I am unable to draw from this correspondence the conclusion 
that the agreement which it evidences is one by which the re
spondent was merely a consignee of the heaters, holding them for 
the Bates company. On the contrary, it evidences, I think, an 
out and out sale to the respondent, and an agreement that the 
company will accept for the price of the heaters the respondent’s 
promissory note at 4 months, and renew at maturity for the 
amount of the price of the heaters then unsold.

According to the terms of this arrangement, in my opinion, the 
respondent was entitled to but one renewal. There is nothing 
in the correspondence to indicate an agreement to renew from 
time to time until all the heaters should be disposed of. As 1 lam- 
said, it is impossible, in my judgment, to conclude from the 
correspondence that the respondent was a mere consignee of the 
heaters, holding them as the property of the Bates company, and 
accounting for the agreed prices only as they should be sold. 'Un- 
Bates company distinctly refused to send them on consignment, 
and reiterated their refusal when it was a second time proposed 
by the respondent. The payment by the respondent of tin- 
freight and duty is a circumstance strengthening the conclusion 
that the transact ion was an out and out sale and not a shipment 
“on consignment.”

It is, no doubt, the fact that the promissory note was renewed 
every 4 months down to the time of the giving of the note sued 
on, but that fact cannot alter or affect the agreement as evidenced 
by the correspondence, if, as I think they are, the terms of it tire 
unambiguous.

In Inncs v. Munro (1847), Ex. 473, promissory notes had
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been given, and the agreement was that, if the crops of estates, 
from the proceeds of the sale of which it was intended that the 
notes should bo paid, should not “come forward" in time to 
provide for the notes, they were to be renewed for such period as 
might lie “ necessary from the ion of the properties."
The crops did not come forward, and the notes were renewed 
three times; and, after the maturity of the third renewal, an 
action was brought upon it, which was defended on the ground 
that the agreement was for a renwal of the notes from time to 
time until there should be procmls from the estates to provide 
for the renewal. At the trial it was held that the agreement 
provided for one renewal only, and a verdict for the plaintiff was 
rendered. A motion for a rule nisi to set aside this verdict and 
enter a verdict for the defendant was refused by the Court in 
banc; the Court agreeing with the trial Judge that the agreement 
provided for one renewal only.

That case, which is treated in all the text-books as good law. is 
not unlike the present in the circumstance that effect was given to 
the agreement according to the true construction of it, although 
the parties had apparently acted upon the view that their bargain 
was that the note was to be renewed from time to time.

1 am also r , if I am wrong in this view, and the
Bates company was bound to renew from time to time for the 
price of the unsold heaters, the ap|)cliunt is cut it Ini to recover 
even if not a holder in due course. It is manifest from the eorres- 
|M>ndenee that the notes which were to Is* given were to be “bank
able paper," and that it was intended by the Bates company to 
discount them so that the company could use the proceeds of 
them. Surely this is inconsistent with the idea that, if that course 
were tak'm, the bank or jmtsoh who discounted them, taking 
them with notice of the agreement, would be bound by it to renew, 
and therefore in the position that nothing could he recovered 
unless or until the rs should l>e sold. If that were the case, 
the notes would not be bankable paper, and practically of little 
or no use for the purimsc for which they were given and intended 
to be used; and 1 see no reason why the company was not at 
perfect liberty, instead of discounting the notes and paying over 
the proceeds to W interbot ham in satisfaction of the company’s 

sa to him, to hand over the note to him in satisfaction

(ill

ONT.

s.r.

PKMKOTRR
Co.

Wll.MAMs 
Macii i nrr Y

I (V

Meredith, O.J.O.

4

77

2

451936

^06965



612 Dominion Law Rki-orts. 124 D.LR

ONT.

8.C.

Pknnoykr
Co.

William»
Machinery

Co.
IjIMITEU. 

Meredith, O.J.O.

of the claim he had, and was pressing, for the overdue interest on 
the bonds of the company which he and his relatives owned; or 
why, if a banker who discounted the notes would not be affected 
by notice of the agreement, Winterbotham should be in any 
worse position.

Apart from these considerations, the defence fails, I think, 
because the appellant is a holder in due course, even if, in the 
circumstances, the proper conclusion were that there was, within 
the meaning of the Bills of Exchange Act, a defect in the Bates 
company's title to the promissory note.

The note was endorsed to Winterbotham, and by him to the 
appellant, before its maturity, and in each case for value, and 
the appellant has, in my opinion, satisfactorily proved this, and 
that neither it nor Winterbotham had notice of the defect of 
title, if defect there were.

There is no reason for questioning the testimony of Winter
botham and Mott that the note was transferred by the Bates 
company to Winterbotham in settlement of the overdue interest 
on the bonds held by him and his relations. The interest had 
been overdue for some time, and he was pressing for payment of 
it, and was the more anxious to have the interest paid because he 
was negotiating a sale of the bonds, and, if the interest were un
paid, it would materially affect his ability to dispose of them satis
factorily. Having, so far as appears, no knowledge of the existence 
of the note, he sent his attorney to collect the interest on the 
bonds. The company was unable to pay in cash, and offered to 
give in payment the respondent’s promissory note. This Mott 
took, subject to Winterbotham’s acceptance of it, by whom it 
was accepted after he had satisfied himself of the financial standing 
of the respondent.

It was argued that the transaction was an unlikely one to have 
been entered into, but I cannot see why. In the circumstances, 
there was, I think, nothing strange in Winterbotham’s accepting 
in payment of the interest the promissory note of a perfectly 
solvent company, even though it happened to have its place of 
business in what counsel tenned a foreign country; and it was 
not the first time, according to the evidence, that he had taken a 
promissory note—not the company’s—from it in payment, when 
the company was not in a position to pay in cash.
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What is there to shew or even to suggest that Winterbotham 
had any knowledge or reason to suspect the existence of any 
agreement qualifying the obligation of the rcs|>ondent which the 
promissory note imports? Nothing whatever, in my opinion. 
Winterbotham was, no doubt, president of the Hates company 
when the arrangement between it and the respondent was entered 
into, but had ceased to hold that }>osition or to be a stockholder 
in the company upwards of six years before the note came into 
his hands. According to the uncontradicted testimony, when 
president, Winterbotham hail nothing to do with the ordinary 
business of the company; and, even if he had had, I know of no 
reason why, from the circumstances alone, any inference can l>e 
drawn that he had knowledge of the agreement between the 
company and respondent, especially when that knowledge is 
denied by him.

It was argued, however, that WinterUitham had notice of the 
alleged defect through his attorney, Mott; but 1 am unable to 
accede to the argument. What was there in what took place 
between Bates and Mott, when the note was handed to him, to 
raise even a suspicion that there was any ulterior motive for the 
note l>eing parted with or that there was any defect in the title 
of the Bates company to it? Nothing that 1 can see. He asked 
for payment of the interest, was told by Bates, the manager of 
the company, that the company had no money to pay, but that 
he had a note he could give for the coupons; that it was a note of a 
Canadian firm—producing the respondent's promissory note. 
Mott then asked him if he was sure it was all right; to which 
Bates replied that they (i.e,. the respondent) were not selling 
the heaters as fast as they expected, but that they had no “de
fence on the note." Why should this have put Mott on inquiry? 
It was, I think, calculated to have the opposite effect, and would 
probably indicate to him at the most that on account of the slow 
sale the makers of the note might ask for more time to pay it. 
It is now well settled that mere negligence on the part of a trans
feree of a bill or note to make inquiries which would have resulted 
in his ascertaining that the t'tle of the transferor was defective 
is not enough to prevent him from l>eing a holder in due course; 
but that the negligence must be such as to amount to the wilfully 
shutting of his eyes: By les on Bills, 17th ed., pp. 147, 185, and 
cases there cited; Maclaren on Bills, Notes and Cheques, pp. 29,
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30, 184; Ross v. Chandler (1909), 19 O.L.R. 584; sec. 3 of the Rills 
of Exchange Act.

It was contended that the fact that no credit was given in the 
appellant’s books to the Winterbotham company for the note 
throws doubt upon the reality of the transfer to the appellant 
but that was, I think, satisfactorily explained by Nervig, th- 
appellant’s treasurer, who testified that the bookkeeper was 
directed to give the credit, but omitted to do so through forget
fulness.

It was contended also that It was a suspicious circumstance 
that Winterbotham should have transferred the note to tlx 
appellant; but a satisfactory explanation of this was given by 
Winterbotham, who said that he transferred it because he feared 
that, if he retained it, and the Rates company should become 
bankrupt within 4 months after he had received it, the transfer 
would be set aside as a preferential payment.

Something was also attempted to be made of the fact that 
Rates wras not called us-a witness by the appellant. No point 
appears to have been made of this at the trial, although attention 
was called to the fact that Mott had not been called, and the triai 
was adjourned to enable the appellant to procure, as it did. his 
attendance.

Other circumstances, to which I shall afterwards refer in dealing 
with the reasons for judgment of the learned trial Judge, wen- 
relied upon by counsel for the respondent.

The learned trial Judge seems to have fonned very early in 
the course of the trial a strong opinion against the appellant's 
case; for, during the examination of the witness Hollinrake, when 
the letter of the Rates company to the respondent of the 29th 
April, 1914, was read, the learned Judge made the observation, 
“It looks like an unmitigated fraud” (p. 24 of the notes of evi
dence, line 27).

The learned Judge also thought it incredible that the business 
between the Rates company and the respondent, during the one 
or two years that Winterbotham was president of the company, 
could have been carried on without his knowing it, which I under
stand to mean, knowing the nature of the arrangement between 
them (p. 74 of the notes of evidence, lines 14 to 18 inclusive); 
and in his reasons for judgment he says that it is a fair inference
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that he had that knowledge. Why it should l>e thought incred
ible, or why such an inference should be drawn, I do not under
stand, especially in view of the fact that during that period Winter- 
botham had nothing to do with the active management of the 
business, and was at the company’s place of business only once 
a year “at the inventory.”

The learned Judge also drew the inference from the facts 
proven that “it was a scheme on the part of the plaintiff, the 
third party (i.e., the Bates company), and Winterbotham to 
obtain payment from the defendant of the note in question, in 
disregard of the terms of the agreement under which it was 
given.” Whatever may l>e said as to the proper inference in this 
regard as to the Bates company, 1 am unable to find any evidence 
to warrant the conclusion that either the appellant or Winter
botham was a party to any such scheme.

Nor am I able to agree with the finding of the learned trial 
Judge that it was not shewn that at the time of the transfer of the 
note to the appellant the Winterbotham company was indebted 
to the api>ellant. He appears to have come to that conclusion 
because a trial balance which shewed the indebtedness was not 
admitted as evidence, and he apparently overlooked the fact that 
the indebtedness was proved by Nervig, as well as testified to by 
Winterbotham. Nervig’s credibility was not impeached, and 
there is nothing which would justify the rejection of his evidence 
on the point.

The learned Judge also laid stress on the fact that notice of 
dishonour of the note was not given to the Bates company or to 
Winterbotham, and that no action was taken against either of 
them, but the maker of the note alone was procmled against. 
The note, when it was alwut to fall due, was left by the appellant 
with its bankers for collection, and was sent forward by them for 
presentation. The failure to give notice of dishonour would 
appear to have been due to the neglect of the bankers, because, 
according to Nervig’s testimony, they were not told not to take 
the usual course of giving notice of dishonour if payment oft he 
note were refused. Not having given notice of dishonour to the 
endorsers would appear to be a sufficient reason, if it In* nece ssary 
to give a reason, for not suing them; but, apart from this con
sideration, the relations between the parties to which the learned 
Judge refers may have led the appellant to endeavour to collect
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from the respondent, trusting that if there should he failure to 
recover there would he no difficulty in adjusting matters with the 
endorsers.

Altogether too much is, I think, made by the learned trial 
Judge of the fact that in the letter of Mott’s firm to the appellant 
of the 24th April, 1914, the writers say that “their clients are 
purchasers of this note for value before maturity without notice.” 
I can see nothing strange or suspicious in this. The note had 
been presented for payment, and payment had been refused, and 
it was a most natural thing for the attorneys to say, “Whatever 
objection there is to paying the note, that is not a matter that 
affects our clients, because they are holders in due course.” The 
note has endorsed upon it in pencil the words “payment stopped " 
which were probably put there by the person who presented the 
note at the bank at which it was pay bale, as a memorandum of 
the answer he received from the bank officer to whom it was 
presented, and the letter itself probably indicates this, because 
it is said in it that the writers are informed that, when presented, 
“payment was refused on account of some dispute between you 
and the Bates Machine Company.”

The learned Judge refers to the statement, in an affidavit 
made by Nervig to support an application for the issue of a com
mission to take his evidence and that of Winterbotham in the 
State of Illinois, that he was advised by his solicitor and verily 
believed that the plaintiff could not proceed to trial without the 
evidence of himself “and one Joseph Winterbotham, who was the 
party who conducted the negotiations with the Bates Machine 
Company when the plaintiff obtained the promissory note.” 
This affidavit was drawn up in the office of Mott’s firm, and the 
suggestion of counsel for the respondent is that it indicates that 
the note was not, as Winterbotham and Mott testified, transferred 
by the Bates company to Winterbotham, but directly to the 
appellant. A slip like this in the preparation of an affidavit 
ought not, 1 think, to cause one to discredit the account given by 
Winterbotham and Mott of the transfer of the note to the former. 
It is impossible, I think, as I have already indicated, to come to 
the conclusion that the story told by these two men as to the cir
cumstances under which the note came into the possession of 
Winterbotham is a pure fabrication; and indeed the learned Judge



24 D.L.R.] Dominion Law Reports. 617

does not so find, nor does he indicate what hearing the affidavit 
had in leading him to the conclusion to which he came.

Upon the whole, I am of opinion that the onus of proving that 
the appellant or Winterhotham was a holder in due course was 
satisfied, and that the trial Judge should have so found; and 1 
would allow the apj>eal with costs, reverse the judgment appealed 
from, and direct that judgment be entered for the appellant for 
the amount of the note and interest, with costs.

Gahrow, Maoee, and Hodgins, JJ.A., concurred.
Maciarkn, «I.A.. dissented. Appeal allowed.

WEST v. SHUN.

Saskatchewan Hu/nr un four#. I.amont. liroirn. KIuihhI mmt Hr Huy, .1.1. 
Xovrmbrr 20, 1916.

1. I.AMHORI) AMI TKXAVr (I II K—80»—ASSIGNMENT Of LEASE—XVlIAT
PASSES TO ASSIGNEE—ÜVARANTY OK BENT.

An assignment of a lease camp* with it tin- iM-nvfit of ■ guaranty by 
a third per hi in for the payment of rent by the leasee.

2. Principal ami hi rkty i< I B—13)—Discharge—Assignment ok lease
—Loss ok ihktrkrh.

A surety for the payment of rent is not di*cliarged because by an 
assignment of the lease the right of distress is lost.

[Hr. HushcII, 29 Ch. I). 264, followed.]
3. Assignment (Sill—29)—Assignee ok lease—Right to svb in own

name—Necessity ok “beneficial interest."
In order to entitle the assign»...... . a lease to sue in his own name

he must prove, apart from the written Instrument of assignment, his 
entire lieneflcial interest in the claim sued fir.

[John Deere Plow Co. v. T irmly, 13 D.L.R. 51S. followed.]

Appeal by defendant in an action for rent.
./. A. Allan, K.(\, for appellant.
./. C. Martin, for respondent.
La mont, J.:—By a lease dated May 16, 1911. one West leased 

certain premises to Lee Soon for a term of three years from Sep
tember 1, 1911, at a monthly rental of $40 per month. That 
lease contained the following covenant:—

And I, Ian* Shun of Yellow tiras-», caterer, in consideration of the sum 
of #1 paid to me by the less ir. guarantee the payment of all rents that may 
fall due by virtue of this lease.

The lease was executed by both defendants. On February 12, 
1913, West assigned the said lease to the plaint HT. The assign
ment recited that a lease had been entered into between West as 
leesor. and Lee Soon as lessee, and set out the terms of the least1. 
It contained this clause:—

40-24 D.L.R.
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SASK. Now this indenture wituesseth that in consideration of the sum of #1 
• now paid by the assignee to the assignor (the receipt whereof is hereby 

acknowledged), the assignor doth hereby transfer, grant, and assign unto 
VVkst the assignee all his right, powers, title and interest in the above described 

v. lease together with the residue unexpired of the said term of years, with
Shun. all benefit and advantage to be derived therefrom.

Lemontlj. At the date of the assignment, Lee Soon was some $63 in 
arrears with his rent. Subsequently he paid to the plaintiff in 
all the sum of $590 and then made default. The plaintiff’s claim 
is for $273, being the rent for the balance of the term, and he 
claims this from both defendants.

In his statement of defence, Lee Shun set up that the plain 
tiff’s statement of claim disclosed no cause of action against him, 
in that the plaintiff did not allege that he had any interest in 
the guarantee of the defendant, At the trial, the plaintiff 
amended his statement of claim by alleging that he was possessed 
of the entire beneficial interest in the lease and guarantee. This 
the defendant denied.

The trial Judge found that at a certain date before the ex
piration of the term, the plaintiff, by his servants, had taken pos
session of the premises. He gave judgment in favour of the 
plaintiff for the amount due up to the time the plaintiff took 
possession. Prom that judgment the defendant Lee Shun now 
appealed.

On his behalf, the following grounds were urged for revers
ing the judgment:—

1. That the guarantee wan not part of the lease, but a distinct and 
separate contract, ami only the lease was assigned. 2. That the guar 
antee was not assignable. 3. That, if assignable, it was not in fact as
signed, as apt words to assign it had not been used. 4. That the plaintiff 
did not prove that he was entitled to the entire and beneficial interest in 
the rent assigned. 5. That by the assignment the right to distrain on the 
goods of Lee Soon had been Inst, and this prejudiced the guarantor to that 
extent and he was thereby discharged.

It is quite true, as contended by Mr. Allan, that the guar
antee of Lee Shun is a separate and distinct contract to that 
entered into by the lessee: 15 Hals., sec. 864. But that is of 
importance only when considering whether the language of the 
assignment should be construed as including the right of the 
assignor under the guarantee.

That the guarantee is assignable seems beyond question.
In 15 Hals., sec. 951, the learned author says:—
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The person to whom a guarantee i* given may u-nign the guaranteetl SASK. 
debt ami the securities for the same. — ■

The right of West to both rent and guarantee being assign- S ( '
able, was the guarantee in faet assigned? This depends on the Wkmt

meaning to be given to the, word “lease” in the assignment. shun.

The assignment transferred to the plaintiff “all the rights, T
powers, title and interest ” of the lessor in the said lease, with 
“all the benefit and advantage to be derived therefrom.” By 
the term “lease” as used, 1 think it is reasonably clear that what 
the parties meant was the indenture of lease referred to in the 
recital. That indenture contained not only the lessee’s coven
ant to pay the rent, but also the appellant's guarantee of the 
same. These are separate contracts, but they arc both made 
with the lessor. He had the entire beneficial interest under both.
It is admitted that an assignment of all his interest in the lease 
would give the assignee the benefit of the lessee’s covenant to 
pay the rent. 1 cannot see any reason why it would not be just 
as appropriate to transfer the lessor’s interest in the guarantee.
If the draftsman had used the word “document” or “indenture” 
instead of the word “lease.” it would not, to my mind, have 
been arguable that the benefit of the guarantee did not pass.
To hold that the word “lease” as there used was confined to the 
term granted or to the letting, would be giving it a meaning more 
restricted than it is ordinarily entitled to have.

In my opinion, the assignment is sufficient to transfer the 
benefit of the guarantee. The argument that the appellant is dis
charged because, by the assignment, the right of distress is lost, 
is disposed of by the ease of In re Russell, 29 Ch. D. 254, where 
the Court of Appeal held that a surety was not discharged be
cause a creditor, by his conduct, destroyed a right of distress for 
arrears of rent, as such distress was not a security held by a 
creditor in respect of the debt.

The only remaining question is: Was the plaintiff entitled to 
sue in his own name?

By see. 1 of the Act Respecting Choses in Action, every’ debt 
and any chose in action referring to debt or contract is assign
able if it shew by any form of writing using apt words on 
that behalf. The section also provides that the “assignee” there
of may bring an action thereon in his own name.
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Sec. 2 defines the term “assignee” as follows:—
(2) The term “assignee” in the next preceding section shall include an\ 

person now being or hereafter becoming entitled U» any first or subsequent 
assignment or transfer, or any derivative title to a debt or chose in action 
and possessing, at the time of the suit or action being instituted, the whole 
and entire beneficial interest therein, and the right to receive the sub
ject or proceeds thereof and to give effectual discharge therefor.

To bring an action in his own name, therefore, the plaintiff 
must have (1) an assignment in writing of the money falling 
due under the lease, and (2) at the time he instituted the action 
he must have possessed the “whole and entire beneficial interest ” 
in the debt sued for under the assignment. These arc the statu 
tory conditions, without compliance with which the assignee can
not sue in his own name.

In John Deere Co. v. Tweedy, 15 D.L.R. 518, my brother 
Elwood said:—

Following the decision in Wood x. Mc Alpine, I A.R. (Ont.) 234, l am 
of opinion that the plaintiff, not having alleged in its pleadings ami not 
having proved at the trial that it was at the time of the trial entitled to 
the whole and entire beneficial interest in the debt assigned, its action 
must fail.

Has the plaintiff complied with these conditions precedent! 
Although he was a witness at the trial, no evidence whatever was 
given to shew who was beneficially entitled to the rent; whether 
it was the plaintiff’s own, or whether he was collecting it for his 
brother. Counsel for the plaintiff contended that the production 
of an assignment absolute on its face was prima facie evidence 
of the plaintiff’s beneficial interest therein at the time he began 
his action.

The statute casts the onus on the plaintiff of proving the 
assignment in writing, and also, that at the date he brought his 
action (which must necessarily be a time subsequent to the 
assignment) he had the beneficial interest. Where the statute 
easts on the plaintiff the onus of proving beneficial ownership 
at a date subsequent to the taking of the assignment, the mere 
production of the assignment is not, in my opinion, evidence that 
the plaintiff was entitled to the entire benefit at such subsequent 
date. The onus is on the plaintiff to prove this affirmatively 
at the trial.

This case differs entirely from that of an executor or adminis-
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trator bringing an action ; because, when an executor or adminis
trator receives probate or letter* of administration, he can only 
bring an action on behalf of the estate. No question can arise 
as to whether the beneficial interest at any particular time be
longs to him or some one else.

1 am, therefore, of opinion the plaintiff has not established 
his right to bring the action in his own name.

The appeal of Lee Shun should, therefore, be allowed with 
costs.

Elwood and McKay, JJ., concurred with Lamont, J. 
Brown, J., dissented. Appeal allowed.

Re VULCAN TRADE-MARK
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, 

Idinyton, Duff, Anglin ami Brodeur JJ. May 4. 1915.

1. Courts ( i III C—210)— .Jurisdiction of Exchbqueb Voubt—Tbade 
marks—Rectification of bkoibtbs.

The Exchequer Court of Canada has jurisdiction, under the Trade 
Mark and Design Act. R.8.C. 19011, eh. 71. and sec. 23 of the Exchequer 
Court Act. R.S.C. 1900, eh. 140, to order the rectification of the 
register of trade marks notwithstanding that the matter has not been 
referred to the court by the Minister under the provisions of the Trade 
Mark and Design Act.

[f?c Vulcan Trade Mark, 22 D.L.R. 214, 15 Can. Ex. 265. affirmed.]

Appeal from the judgment of the Exchequer Court of Can
ada, 22 D.L.R. 214, 15 Can. Ex. 265, granting the petition.

St. Germain, K.C., and J. A. Ritchie, for appellants.
J. F. Edfjar, for respondents.
Sir Charles Fitzpatrick, I am of opinion that this

appeal should be dismissed with costs.
Davies, J.:—The only doubt I have entertained in this case 

arises out of the contention of Mr. Ritchie that the Exchequer 
Court has not jurisdiction to hear and determine it. That con
tention was based upon the limited construction placed by him 
upon the sections of the Trade Marks and Designs Act (R.S.C., 
eh. 71) applicable, namely, secs. 11, 12 and 13, and sec. 42.

An application had been made by the respondent company 
to the Minister for the registration of the trade mark “Vulcan” 
to be used in conneetion with the sale of their matches.

The application was refused on the ground that the word 
“Vulcan” had been registered as a trade mark in January, 1894.
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CAN. in the name of Quintal & Sons and now stood in the name of ap- 
g q pellants, Bergeron, Whissell & Co., and that without their eon 

sent further action could not be taken by the department.
Vulcan The appellants’ contention on this branch of the case was

Tbape-Mabk ^hat n wag absolutely in the power of the Minister under sec.
DariM.x. 12 of the Act to refer, or decline to refer, the matter of such an 

application to the Exchequer Court of Canada and that unless 
and until such reference was made that Court had no jurisdie 
tion to deal with the matter.

Sec. 42 of the Act is as follows :—
42. The Exchequer Court of Canada may. on the information of tlx- 

Attorney-General, or at the au it of any person aggrieved by any omission, 
without sutlicient cause, to make any entry, in the register of trade marks 
or in the register of industrial designs, or by any entry made without 
sufficient cause in any such register, make such order for making, ex 
punging or varying any entry in any such register as the Court thinks lit 
or the Court may refuse the application.

3. The Court may, in any proceedings under this section, decide any 
question that may he necessary or expedient to decide for the rectification 
of any such register.

It was contended that this section was only for the correction 
of errors in the registry and that it does not extend to errors 
made by the authority of the Minister, but, if 1 understood 
the argument correctly, is limited to clerical errors, or errors 
which had crept in without the Minister’s authority. As In 
clerical errors, the section clearly does not refer to them. They 
are provided for by sec. 40. As to the limitation upon the sec
tion that the errors are to be confined to those made without tin 
Minister's authority, 1 cannot see any justification for it in rea
son or in the statute.

The error complained of in this case was in the making of 
an entry of the trade mark “Vulcan” in the name of Quintal & 
Sons in an unlimited form, which covered “matches,” ns to 
which the plaintiffs had acquired a right to a trade mark, as 
well as other articles about which there is no contention. It 
was a substantial and not a technical or clerical error and was 
made, as the decision in this ease shews, “without sufficient 
cause,” within my construction of those words in the section.

The effect of the decisions under the English Act is that the
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words “any person aggrieved” used in both statutes embrace 
any one who may possibly be injured by the continuance of the 
mark on the register in the form and to the extent it is so 
registered: Re Riviere's Trade Mark, 26 Ch. D. 48. and on 
further hearing. 53 L.T. 237; lie Apottinaris Co.'s Trade Mark, 
[1891] 2 Ch. 186; lie Trade Mark of Wright, Crossly & Co., 15 
Cut. Pat. Cas. 131, 377. Quite apart from these decisions I 
should have been prepared to hold that the plaintiffs are quite 
within the words of the section “any person aggrieved.” and 
are not, as suggested by Mr. Ritchie, mere “outlaws” not within 
the purview of the Act at all.

Then it was contended on the authority of an observation 
made by Lindley, L.J., in Re Trade Mark “Normal," 35 Ch. D. 
231, at p. 245, that the words “without sufficient cause” in the 
sections of both Acts are the controlling words and do not cover 
the error or mistake the plaintiff in his action seeks to have recti
fied. But it seems to me the observation of the Lord Justice had 
reference only to the question before him in the case and under 
the English statute he was then dealing with, namely, whether 
a person whose application to register a trade mark had been 
refused by the comptroller, could appeal direct to the Court 
from such refusal as a person aggrieved by the omission of his 
name from the register under sec. 90 of the Patents. Designs 
and Trade Marks Act, 1883, or must take the special course pre
scribed by sec. 62 of appealing to the Board of Trade from the 
comptroller's decision. The Court held that the latter was his 
proper remedy, and that an appeal did not. lie to the Court.

The sections in the English Act and in the Dominion Act 
are not at all the same. Nor is the scheme for the registration 
and control of trade marks in the Dominion analogous to that 
in Great Britain. Under the English Act an appeal lies from 
the decision of the comptroller to the Board of Trade and that 
body may, if they think fit, hear it themselves or may refer it to 
the Court for hearing and in the ease of such reference the 
Court has jurisdiction to enter upon and determine all questions 
arising upon the objections, including, in a case where the comp
troller has already registered the mark, the question whether the 
mark has been rightly admitted on the register: Re Arbenz' Ap-
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plication, 35 Ch. D. 248. An observation made by Lindlcy, L.J. 
at 264, of that ease, is in point as applicable to the argument 
here. He says, dealing with the argument of want of jurisdic
tion :—

'Hip consequence of adopting that conclusion, as waa candidly admitted 
would be that we shall be precluded from doing what ia right upon evi 
dencc, «imply because the comptroller had done what he thought was right 
without evidence, a state of thinga which would lie utterly int# 'table. I 
have no doubt whatever that on the true construction of sec. (lb the whole 
case ia properly before the Court, and that being so, and the conclusion at 
which I have arrived from the evidence being wluit it is, I have no hésita 
tion in saying that, in my opinion, this appeal ought to he allowed.

Under the Dominion Act there is no appeal from the Minis
ter’s decision and counsel for the appellants conceded that, if 
the Minister refused an application to register a trade mark 
under sec. 11 of the Dominion Act and did not choose to refer 
to the Exchequer (’ourt the matter of the application, the appli
cant, no matter how much aggrieved he might be, would be with 
out any remedy. Lindley, L.J., simply held that sec. 90 of tin 
English Act did
not apply to the case which was for the comptroller subject to the superior 
control of the Board of Trade to determine.
Ilis reasoning would not apply to our statute which does nut 
give any appeal from the registration of the trade mark or from 
the refusal to register, and if the Court was without jurisdiction 
to give an aggrieved party a remedy there would arise what 
Lord Lindlcy calls “a state of things which would be utterly 
intolerable.”

Secs. 11 and 42 of the Trade Marks Act must be read ill 
conjunction with see. 23 of the Exchequer Court Act. which 
conferred jurisdiction upon that Court inter alia, 
in all cases in which it is sought . . . to have any entry in any
registry of copyrights, trade marks or industrial designs made, expunged, 
varied or rectified.

The jurisdiction conferred by the words of this section is 
broad and general, quite sufficiently so to cover the case now 
before us ami 1 decline to read a limitation into the li»iiiru;«ir«* 
of parliament which would confine that jurisdiction either to 
references made to the Court by the Minister under sec. of 
the Trade Marks Act. or to omissions in entries, or entries made 
without sufficient cause in the register of trade marks unde
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sir. 42, if any such limited meaning is to he given to the words CAN.
without suflicicnt cause,” aa counsel suggest. Such a suggested s , 

limitation would in a large measure operate to defeat the object 
and purpose of the Trade Marks Act and the jurisdiction see \ i i.can 
lion of the Exchequer Court Act above quoted.

The two statutes were passed at the same session of par- ihom. j 

liament. The plaintiA* in this ease is clearly a “pers<m ag
grievedM within the words of see. 42. as appears by the decisions 
1 have referred to above and in my opinion the Court had juris
diction either under it or under see. 24 of the Exchequer Court 
Act, to hear and determine plaintiffs’ application to have tin 
register of the appellants’ trade mark rectified by limiting it in 
the manner it has done.

In Canada Foundry Co. v. liucyrus Co., K D.L.R. 020. 10 
D.L.R. 513, 14 Kx. C.R. 35, 47 Can. K.C.R. 4K4. a ease similar 
to that now at bar, both in the Exchequer Court a <1 in this 
Court, jurisdiction was entertained without doubt or question.

As to the facts and merits of the case. I have only to say that 
1 concur in the disposition of the ease made by the learned 
Judge of the Exchequer Court and with his reasoning. The ap
peal should be dismissed with costs.

Ini noton, .1. :—If we observe the historical development of idmgt..n j 

the Exchequer Court jurisdiction relative to registration of 
trade marks I think no difficulty in regard thereto exists in 
this ease. Originally the Minister had been entrusted with ab
solute discretion free from other judicial supervision of what 
he might do in the course of granting or refusing registration.
This was continued down to the time of tin* R.S.C., in 1S86. eh.
63. Itv see. 11 of the said chapter, formerly see. 15 of 42 Viet, 
eh. 22. the Minister of Agriculture and his deputy were given 
limited judicial powers of determining the rights of rival 
claimants.

Evidently this, after some years’ experience in its use. had 
been found unsatisfactory and was repealed by 53 Viet. eh. 14, 
see 1. which substituted therefor a section giving the Minister 
power in such eases to defer his decision till the matter in ques
tion had been passed upon by the Exchequer Court, which was 
empowered, by see. 2. to hear such eases as the Minister had
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found u difficulty in dealing with. The Minister was to In 
guided by the order of the Exchequer Court. As a precaution 
ary measure it was declared this new section should not be held 
to take away or affect the jurisdiction of any other Court.

The scheme provided thereby in a rather clumsy manner 
seems to have been found unsatisfactory. The next step was 
taken, in 1891, by the enactment of 54 & 55 Viet. ch. 35, sec. I 
which repealed secs. 11, 12 and 32 of the R.S.C., ch. 63, as it 
then stood amended by the foregoing Act. In substitution there
for there was enacted a judicial code, as it were, for dealing 
with the whole matter.

It is quite clear to my mind that there was provided by this 
later statute just what it enacts, that the Minister if he thought 
fit might refer the matter of what he is entrusted with by the 
first sub-section, to the Exchequer Court which in such case was 
empowered to hear and determine any matter so referred.

In any case so falling under that sub-section of this lastly 
amending Act or of the entire provision above referred to of the 
previous session, the argument addressed to us relative to the 
jurisdiction of the Exchequer Court should have been entitled to 
prevail.

But over and above all that, sec. 12 of the Act thus amended 
created an entirely new and independent jurisdiction in the 
Exchequer Court.

That ace. 12 is now, slightly amended, by sec. 42 of the Act 
as in the R.S.C., 1906, and reads as follows:—

42. The Exchequer Court of Canada may, on the information of the 
Attorney ■'Genera!, or at the suit of any person aggrieved by any omission, 
without sufficient cause, to make any entry in the register of trade marks 
or in the register of industrial designs, or by any entry made without 
sufficient cause in any such register, make such order for making, ex 
punging or varying any entry in any such register as the Court thinks fit 
or the Court may refuse the application.

2. In either case, the Court may make such order with respect to the 
costs of the proceedings ns the Court thinks fit.

3. The Court may, in any proceedings under this section, decide any 
question that may lie necessary or expedient to decide for the rectification 
of any such register.

There does not seem to me any room for floubt as to the 
intention to ereatc thus a jurisdiction wholly independent of 
the will of the Minister and that thereunder the Exchequer
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Court has the power to make such an order as made herein, 
provided always, the evidence warrants such an order being 
made and that from such order an appeal will lie here.

1 can understand the contention that the facts do not war
rant such an order as made herein, but I cannot quite under
stand any one appealing here trying to deny the jurisdiction 
of the Court and yet appealing here.

If the contention is right, appellants need not concern them
selves with the result. Resides there has been in such ease no 
final judgment. There may be an obvious fallacy in this sug 
gestion, but 1 think it is quite as arguable as that there is no 
independent jurisdiction created.

On the merits of this ease there seems to me to be but one 
rather serious difficulty, and that is that the predecessor in 
title of the appellant got without fraud a general trade mark 
registered and that the respondents failed to question it for 
at least sixteen years thereafter.

The effect of this under ordinary circumstances would per
haps be fatal to such a suit us this. For usually any business 
firm having adopted a trade mark uses it. But if we accept the 
learned Judge's view of the facts of this firm, which registered 
what appellants now claim, they never used the mark in connec
tion with their dealings in matches. Nor did appellants until 
three or four years before this action.

It was so easy, if this finding is not correct, to have put the 
matter beyond the shadow of doubt that the finding must stand 
so far as 1 am concerned.

The match manufacturer who departs from the use of his 
own trade mark and tills orders for a wholesale grocer to put up 
mutches under the latter's trade mark 1 imagine does so reluc
tantly and only under well guarded stipulations relative thereto 
and tempted by better profit than he can make by adhering 
to his own trade mark. Such a dealing is not an ordinary every
day transaction such as a housewife ordering home a few bunches 
or boxes of matches in a way liable to be forgotten.

That no further proof of actual use of the trade mark was 
attempted than this record shews is most suggestive. That was 
the crucial point of this case. In it appellants fail. If they
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CAN. or their prcdeccssoro ever ho habitually lined, in relation to tin
8. r. selling of matehvH, thin trade mark, they could have proved il
~Re uI> to the hilt and thereby invoked the authorities which might

Vulcan have maintained in a case no made out the abandonment of all
Trai)k Mark (l|aj||lM on t|lc j)al^ uf respondent to interfere therewith.

The term *"general trade mark" is ho indefinite that 1 am not 
quite fully prepared to accept what seems to be the view of tin 
trial Judge that because the dealing in a particular article may 
properly fall within the ordinary course of a business classified 
as. for example, “wholesale grocers,” therefore, every possibh 
article within that class must, for the purposes of this Act. In 
held covered by the trade mark adopted and used by a whole 
sale grocer. The wholesale grocer may, in fact, confine his trade 
to a few articles; and he may expand or contract his list just ;is 
his capital and facilities for and perhaps necessities of business 
may demand.

Without going further than this to illustrate my meaning I 
think the course of dealing and of use of a general trade mark in 
relation thereto for a number of yeai-s after registration of such 
a trade mark may well lie looked at as the measure of what was 
claimed and intended to lie registered. If a firm having régis 
terni as herein such a general trade mark for 10 or 12 or mon 
years, never used it but for limited purposes and then assigned 
to another, 1 think that other got nothing lieyond that which its 
assignor by use and mode of dealing had thus and thereby n n 
dered definite.

If it had been shewn that the firm registering had prior 
thereto in fact used the trade mark more extensively, in the 
sense of covering a greater variety of kinds of articles and deal
ings. than it chose to apply it to later than the registration 1 
by no means think it would have lost its property therein. It 
is to lose by abandonment property of any kind. But it
is not the case of abandonment by the firm registering we have 
to deal with so much as the finding of what the firm really in 
tended to register.

I would measure that in such a vague and uncertain notice of 
registration as in evidence here and. no evidence being given of

59
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the use of such trade mark anterior thereto, by the conduct of 
those registering.

So looked at 1 cannot tiiul the appellants ever had in law 
that which they claim herein. There is another and probably 
much more powerful reason for holding they never had that 
which they claim.

The respondent had beyond any doubt used most extensively 
the said trade mark all over the world, including Canada. The 
use thereof in Canada was not extensive, but clearly anterior to 
the registration, and such as to preclude the claim of the pre
decessor of appellants to register as regards matches, or by terms 
comprehensive of that which they had no legal property in or 
right to use.

It certainly was the property of respondent when the ap
pellants’ predecessors appropriated it to describe what they 
wanted in way of a general trade maik, ami any such claim as 
made thereby must be limited accordingly.

The registration is of that and only that which at the time 
of registration was the property of him registering. Clearly this 
registration if to be interpreted as covering tin- selling of 
matches was void, for the property therein was then in respond
ent and, to use the language of sec. 42. the entry was 
“without sufficient cause.”

I must wholly dissent from the view urged so well by Mr. 
Ritchie that this registration creates a right not only akin to 
but also identical in kind with that created by a patent. The 
right of property always existed in a trade mark and was after 
much difference of opinion in regard to its being property fimdiy 
so recognized about the time when our Act relative to trade 
marks was first passed. See the case of Leather Cloth Co. v. The 
American Leather Cloth Co., 4 DoG. ,1. & S. 137.

It is the purpose of procuring a system of registration of 
such property that is the design of the Act now in question and 
for the convenience and security of business men is enforced 
by restricting, as sec. 20 of the Act does, the right in law to 
assert the right of protecting such property.

It is just there that the necessity exists for an 
authoritative jurisdiction such as see. 42 creates in order to pro-
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tect those who may inadvertently have been thus primé facie 
deprived of the protection in the enjoyment of their property.

1 conclude that the respondent in a party thus aggrieved by 
the registration of something which appears to deny its right 
and hence entitled to invoke the powers given in said section.

The use of the trade mark by the respondent may not have 
been extensive, but it was continuous from 1882 down to 189ti 
and cannot within the principles upon which the case of Mouson 
d' Co. v. Boehm, 26 Ch. I). 398, proceeded, be held to have been 
abandoned by non-use in Canada in later years.

The appeal should, therefore, be dismissed with costs.
Durr, J., dissented.
Anglin, J. :—I concur in the judgment of Mr. Justice Davies
Brodeur, J. :—The respondents are manufacturers, in Swe

den, of matches on which they have been using since 1870. 
throughout the world, the trade mark “Vulcan.” From that 
period to 1894 they have shipped to Canada some cases of their 
goods bearing that trade mark.

In 1894, the assignors of the appellants, Quintal & Sons, 
wholesale grocers in Montreal, had the trade mark “Vulcan" 
registered in connection with their business and they have been 
using extensively that trade mark since. Later on the firm of 
Quintal & Sons was dissolved and the appellants acquired the 
assets of that firm, including that trade mark.

The respondents, in 1910, sought to secure registration of their 
trade mark in Canada to be used in connection with the sale 
of matches. This was refused by the Minister of Agriculture 
because there had already been such a trade mark registered for 
the appellants.

The Swedish manufacturers then applied to the Exchequer 
Court, under sec. 42, to have their trade mark registered as far 
as matches arc concerned and to expunge and vary the trade 
mark registered in favour of the appellants. The Exchequer 
Court maintained the petition and ordered that the trade mark 
“Vulcan” should be registered in favour of the Swedish manu
facturers as far as matches were concerned and prevented the 
appellants using their general trade mark on matches.

The main contention of appellants is that the Exchequer
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Court had no jurisdiction to deal with the matter and they rely 
on sec. 42 of the Trade Mark and Designs Act. . . .

I am unable to agree with that proposition that the Exche
quer Court was without jurisdiction.

Formerly, the Minister of Agriculture was the only auth
ority that could decide whether a trade mark should be regis
tered or not. (R.S.C., 1886, ch. 63, sec. 11.) Provision was 
made also that if there was any contest as to the rights of 
parties to use a trade mark, the matter could be settled by the 
Minister.

It was found evident that the exercise of such judicial func
tions was more or less advisable to be made by the Minister and. 
in 1890, the law was amended and it was provided that if the 
Minister was not satisfied that the person was entitled to the ex
clusive use of the trade mark, he should cause all persons inter
ested to be notified that the question should be decided by the 
Exchequer Court and the entry should be subsequently made in 
the register after the decision of that Court. Then the matter 
could be brought up before the Exchequer Court upon informa
tion of the Attorney-General of Canada and at the relation of 
any party interested (53 Viet., ch. 14, secs. 1 and 2).

The same Act of 1890 provided also that if there were errors 
in registering a trade mark and oversight in regard to conflict
ing registration, that could be remedied and corrected by the 
Exchequer Court.

In 1891, parliament dealt again with that question of juris
diction. In proceeding to amend the Exchequer Court Act, it 
was stated that that Court had jurisdiction in all cases of con
flicting applications for any trade mark, or in which it was 
sought to impeach or annul any entry in any register of trade 
marks, or in cases of infringement (54 & 55 Viet., ch. 26, sec. 4).

In the same year, by the Act of 54 & 55 Viet., ch. 35, sees. 
1 and 2, it was at first provided that the Minister could refuse 
a trade mark and then power was given to him to refer the 
matter to the Exchequer Court and, then, a section was enacted 
corresponding word for word with the above sec. 42 that we find 
in the Revised Statutes of 1906.

The history of that legislation convinces me very conclusively
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CAN. that the matter which was at first exclusively in the hands 
g q of the Minister and under his judicial control could now be dealt 

with by the Exchequer Court. The Minister can register any 
Vulcan trade mark, or refuse registration, but that would not prevent 

rsADE-MAsn l|le Exchequer Court deciding whether the trade mark had 
Brodeur,j. been properly registered or whether the omission of registra

tion had been properly decided by the administrative authority.
I am, therefore, of opinion that the Exchequer Court had 

jurisdiction in the premises and could give the order which 
has been given.

Now the evidence shews that the trade mark “Vulcan” had 
been used in Canada by the Swedish manufacturers before the 
general trade mark of the appellants was registered. Then, 
when Quintal & Sons applied for the registration of a general 
trade mark, if all the facts had been known, the Department 
would have rejected their application.

For those reasons, the judgment a quo should be confirmed 
with costs. Appeal ditmisned.

ALTA.

8. C.

Statement

INTERNATIONAL HARVESTER CO. v. JACOBSEN
iIberia Supreme Court, Stuart. ./. September 22. 1916.

1. pAKTNKKNinr ( 6 I—31—What constitutes—Joint interest in croi*-
Money advances.

An agreement whereby one is to receive one-third of the grain for 
money advanced for raising the crop, does not create a partnership, 
hut merely a joint ownership of the crop.

2. Levy and seizure III A—IK»—Seizure or vrov—Joint interesi roe
MONEY ADVANCES- ItlOIITR Of CLAIMANT.

A crop cannot he seized under execution as against the right* of n 
claimant to a share of the crop for money advances.

3. Bills ok sale (III—61—Agreement eoh orowino crop—Mon > ah
vancek—Future delivery—Applicability ok statute.

Nee. fl of the Hills of Sale Act l Alta, i has no application u> an 
agreement for the delivery of a portion of a growing crop for nionet 
advances, where the agreement is not. intended as a security

Interpleader between execution creditors nnd claimant of 
part of crop. Judgment for claimant.

F. .S'. Albright, for plaintiff.
Paul, for defendant.
Stuart, J. :—The sheriff seized some grain, still unharvested, 

under executions against Jacobsen. Weitzer claims that he is 
entitled to one third of the grain under an agreement entered 
into between himself and Jacobsen before the seed was sown
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Jacobsen oxuied the la ml untl was about to put ill t ht* spring 
crop. He needed Home money and appealed to Weitzer. Weitzer 
gave him $400 in cohIi, and. according to the evidence given by 
both of them, Weitzer was to get in return one-third of the grain 
but won to bear no other expense in connection with the crop, and 
as between the two of them Jacobsen was to lx* liable for all 
debts. It is contended by Weitzer that he was a partner in the 
enterprise of seeding and harvesting the crop ami that therefore 
the crop could not be seized under an execution against Jacobsen 

. Both Jacobsen and Weitzer stated that the word “part
ner” was used when the bargain was made. Kven if 1 assume, 
as I did. at the hearing that they were correct in their account 
of the conversation, it is well settled that the mere use of the 
word would not necessarily constitute a The t’ourt
must look at the essence of the agreement. If the two were 
really partners, if a partnership had really been constituted, 
one consequence would have been that Weitzer would have been 
liable, as between himself and third parties who had claims 
against Jacobsen in connection with the crop. a:< a partner for 
these claims. 1 imagine that nothing was further from the in
tention of the parties, particularly of Weitzer. than this, and 
that if such claim had been he would have
to place an entirely different legal construction upon the effect 
of his agreement with Jacobsen. I think it cannot be contended 
therefore that Weitzer was a partner.

It. however, does not follow that he was not a joint owner 
of the crop.

It is clear that sec. If» of the Bills of Sale Ordinance does 
not apply liecausc upon the evidence there was no question of a 
security.

The essence of the transaction seems to me to have been a 
sale by Jacobsen to Weitzer of a one-third interest in the pro
perty to come into existence in the future. It was of course im
possible to make actual physical delivery of this at the time the 
sale was made. It therefore follows that sec. !) of the Bills of 
Sale Act cannot apply because that section clearly contemplates 
only a case where it is possible (hat the sale can be.
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aient had been made after the crop had begun to grow: Barron 
& O’Brien, 461 ; Hamilton v. Harrison, 46 U.C.Q.B. 127, I II 

lira atom v. Griffith, 2 (MM). 212. Still more must it In* included 
where the agreement was made before the crop was sown at all.

I think therefore that Weitzer is entitled to his one-third 
crop, and as the sheriff has been directed not to dispose of the 
crop until this decision is given I think the proper order should 
be that he deliver one-third of the crop to Weitzer. The re
mainder, belonging to Jacobsen, may be held by the sheriff to 
satisfy the executions against Jacobsen not subject to the pro
visions as to exemptions.

Weitzer must have his costs of the application and the 
hearing. Judgment for claimant

If.S. JAMES v. TOWN OF BRIDGEWATER
Vo m Seul in Supreme Court, Russell, Lonqley, Drysdale and Ritehir. /./

8.0. May 22, 1916.

1. Ml Xll li'.XI. CORPORATIONS (« 1103—241)—Release ok lake watkk 
Overflow of lands—Liability.

A municipality is answerable for the damages caused by an overflow 
of lands, where it permits the accumulation of water in a lake aftci 
h heavy rainfall, and later, at. the end of the rain, releases the wutei 
in large volumes on the lands of riparian owners. (Court divided 

[James v. Town of Bridgewater. 20 D.L.R. 790, affirmed. )

Statement Appeal from the judgment of Graham, C.J., 20 D.L.R. 799. 
in favour of plaintiff in an action for overflowing lands and in 
junction.

F. //. Hell, K.<\, and A. Roberts, K.C., for defendant, appel

lant.
,/. A. McLean, K.C., for plaintiff, respondent.
Lonoley, J.:—The question involved in this case is an ex

ceedingly narrow one. The defendant claims that the 5 days 
rain and the placing of water on the plaintiff’s land was a mere 
inevitable accident. The plaintiff claims that by stopping the 
water until the end of the rain and then letting it out by taking 
off 5 inches of boards at the top caused the water to overflow 
his land, doing it great damage and it remained on the land for
9 days. The Privy Council thus defines the law upon the sub-
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ject of water: (Sue extract from Miner v. (îilmuur, 12 Moo. N. S. 
IM’. 131, given in judgment of Ritchie, J.J. s. c.

In this cuhc the Judge lias found that the trouble seemed ,
James

to be caused by the superintendent commencing late to release y. 
the water at the lower dam and not raising the upper dam earlier 
and in not releasing the water more gradually.

While it is possible that another Judge in trying this cause 
may have reached the conclusion that the offence committed by 
the defendant did not go to the extent of a damage or injury, 1 
aiu inclined to accept the verdict of the Judge on this point 
and to regard his finding of $30 damages as correct, and 1 re 
fuse, therefore, to interfere with the case.

In the order for judgment, in addition to the sum of $30 
awarded by the judgment, an injunction is awarded by which 
the town and its officers, etc., arc perpetually restrained and en
joined from overflowing with water any lot of land or premises 
described in par. 1 of the statement of claim. I do not regard 
the circumstances of the case as warranting such a definite and 
sweeping judgment of injunction and 1 think it would lie better 
in upholding the verdict to set aside the order for injunction.

RVssell, J.:—The trial Judge has found on sufficient evid- r«wii > 

enee that the water was accumulated for some days in the lake 
before any splash boards were removed. If the lake had emptied 
itself during the earlier days of the rain according to the course 
of nature and in the absence of any artificial structure, it is con
ceivable that a large quantity of the water thus held back would 
have flowed by without damaging the plaintiff’s property, and 
it seems not only conceivable but probable that it would at 
least have escaped doing less damage to the plaintiff than that 
caused by the artificial conditions for which the defendants are 
responsible. When the accumulated volume was permitted to 
escape and overflow the land it seems to me, therefore, probable, 
if it was not inevitable, that it should remain a longer time on 
the land than if a large quantity had been allowed to escape b\ 
an earlier removal of the splash hoards. In other words, part 
at least of the mischief that has been done would probably not 
have been done if the water-course had been left in its natural 
state It is for this injury that damages have been awarded.
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N. S. 'l’hv amount is wry moderate and 1 do not think there is any
s.c. good reason for reversing the finding. The appeal should be

Briixikwatkr

dismissed with costs, hut the order 1 think should be varied. It 
requires the defendant to absolutely prevent the overflowing of 
the land during the months named. It is not clear that the land

Russell, J.
would nof In- overflowed in the natural course of things even 
if there were no artificial conditions. The order should be 
varied in such a manner as to restrain the defendant from caus
ing any overflow greater than that which the plaintiff would in 
any ease be bound to suffer. It may be difficult to draft an order 
to accomplish this end which will not leave the whole question 
1o be again tried out on a motion for attachment, but I think it is 
not impossible.

Ritrhte, J. Ritcihk, J. (after setting out the facts as stated in 20 D.L.R. 
800) :—There is no statutory authority under which the defen
dant town can justify injury to the plaintiff’s land resulting 
from the damming back and releasing of the water. This being 
so the law is. I think, clear. This town has the right to build 
its dam and store and release the water if such action does not 
have flic result of inflicting injury upon the plaintiff. In Miner 
v. Gflmour, 12 Moo. P.(\ 131, Lord Kingsdown. dealing with this 
question said :—

By tin» general law applicable to running streams every riparian pro 
prietor lias a right to what may be called the ordinary use of the water 
Mowing past his land; for instance, to the reasonable use of the water ror 
his domestic purposes and for his cattle, and this without regard to the 
effect which such use may have, in case of a deficiency." upon proprietors 
lower down tiie stream. But further he has a right to the use of it for any 
purpose or what may Ik- deemed the extraordinary use of it. provided that 
he does not thereby interfere with the rights of other proprietors, either 
above or below him. Subject to this condition he may dam up the stream 
for the purpose of a mill, or divert the water for the purpose of Irrigation 
But he has no right to interrupt the regular flow of the stream, if he 
thereby interferes with the lawful use of the water hy other proprietor* 
and inflicts upon them a sensible injury.

The law' being as stated in the foregoing quotation, only 
questions of fact remain for consideration. I think those ques
tions arc: Was the water by the action of the defendant com
pany thrown upon the plaintiff’s land in larger quantities than 
it otherwise would have been? Did the water remain in conse
quence of the aetion of the defendant towrn longer than it other-
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wise* would have done upon the land of the plaintiff? If both N. S.
or either of these questions is answered in the affirmative, then s c.
another question of fact remains, namely : Was “sensible in- ,.Iamksjury” caused thereby to the plaintiff’s land? r.

In respect to the first question, Melvin James, the husband hsiwkwat*
of the plaintiff, has given an answer in the negative. 1 quote | ----
from his evidence:—

1 want to know what your claim in, how far that went over? A. I ha vi
no claim. Q. How far over do you claim the overflow was in thin suit:
Imw many feet past what it slviuhl have been? A. I don't claim it any 
more at all. I claim the water would have come up as high anyhow. I 
can’t ne fairer than that : they could not keep the water from coming up: 
it would have come up as high but it would not have stayed on nine day».

There is other evidence that no greater quantity of water was 
cast upon the land, but James, who is the husband of the plain
tiff, 1 think, can be relied on not to misstate the fact against the 
plaintiff. He has answered the question in the negative, and as 
I have said, there is other evidence to the same effect. Under 
these circumstances I cannot give an affirmative answer. On 
this first question of fact the plaintiff must fail. I may add that 
Mr. McLean seemed quite content to rest his ease upon the sec
ond question of fact, viz.: Did the water remain longer than it 
would have done but for the action of the defendant town? He 
urged that there was a finding to this effect and that the finding 
had support in the evidence. Mr. Bell, on the other hand, con
tended that there was no such finding, and no evidence upon 
which the Court could make it. The finding of the trial Judge 
is us follows: (See 20 D.L.R. 802-3).

I do not think it can be said that there is any such specific 
finding and after reading and re-reading the evidence 1 cannot 
find that there is any evidence upon which I can find that the 
water remained longer on the plaintiff’s land in consequence of 
the action of the defendant town. The plaintiff must make out 
her ease by proof that the defendants caused the water to re
main longer on the land. It cannot be done by pointing to the 
fact that it did remain longer. The rainfall may not have been 
“unprecedented” but I think it was unusual. I have no doubt 
there was more water than usual on the land, because there was 
more rain than usual, and there being more water it follows that
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it would take a longer time to run off. It is, 1 think, not going 
too far to say that in this ease it was clearly admitted by the 
evidence of James, and practically admitted at the argument, 
that the defendants did not cause more water to go on the plain
tiff’s land than would have gone there in ordinary course. This 
being so, 1 am unable to see how it can be fastened upon the 
defendants that they caused it to remain longer than it other
wise would have done. The outlet was small and consequently 
the water went off' slowly, but 1 do not know how the defendants 
van be held liable for this if they did not cause more water to 
go on the land than would go in ordinary course, and as to this 
the defendant’s case is proved by the plaintiff’s witnesses.

In my opinion, the appeal should be allowed with costs, and 
the action dismissed with costs.

Drysdale, J., concurred with Ritchie, J.
Appeal dismissed (Order varied).

MILLS v. PORTER

) ukou Territorial Court, Macaulay, ,/. September 27, 1016.

1. Minks ani> minerals (#1 It—10)—Working or claims—Représenta 
tion work—Scope or authority.

Aii authority given one to do representation work on a mining 
vlaim for gold in order to obtain a renewal of the grant does not 
until irire the donee of such power to give a lay to work the claim 
without the previous authority or subséquent ratification of the owner, 
and constitutes an act of trespass on the part of any one to work the 
claim in excess of such right.

[i.Ihcii v. DenjarlaiM. 16 VV.L.R. 72.)

Action for trespass to mining claim.
F. T. Congdon, for plaintiff.
C. IV. C. Tnbor, and ./. A. W. 0Weill, for defendants. 
Macaulay, J.:—The plaintiff is the owner of Hillside Lower 

Half Right Limit. No. 10. below A. Mack’s Discovery on Quartz 
Creek, in the Dawson mining district of the Yukon Territory; 
Fractional Hillside adjoining Right Limit No. 10, below A 
Mack’s Discovery on Quartz Creek aforesaid, and Hill Upper 
Half Right Limit No. 10, below A. Mack’s Discovery on Quartz 
(’reek aforesaid. On March 4. 1913. the boundaries of said Hill 
side Lower Half Right Limit No. 10 were extended so as to in
clude such portion of Fractional Hillside adjoining Right Limit
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No. 10, uvlow A. Mack's Discovery, as to make the claim, so ex
tended, five hundred feet in length.

The said claims were grouped for representation by an Order 
of the Gold Commissioner of the Yukon Territory for 5 years 
from December 23, 1908.

In the summer of 1911 the plaintiff left the Yukon Territory 
and went to Iditarod, Alaska, having first done the représenta 
tion work to entitle him to renewal certificates upon his said 
claims but not having taken out the said renewal certificates. 
In a letter written by him to the defendant Porter from Iditarod 
and dated January 6, 1912, ex. No. 4, he states that he had ex
pected to be back to Dawson in time to renew said claims but 
had missed the last boat, and had then wired the defendant 
Porter to renew the claims, and not hearing from him had sent 
another wire to one McMillan of Quartz Creek to renew the 
claims, and had received a reply from McMillan that the said 
claims had been renewed. He now writes asking the defendant 
Porter if he would do the representation work upon Fractional 
10, which must be done before July, 1912, and asks to be in
formed at once if the defendant Porter is willing to do the work, 
and promises to send the money to pay for the said work by 
July 1, 1912.

The plaintiff had previously written the defendant Porter 
on August 21, 1911, ex. No. 6, enclosing $110, and instructing 
said defendant to pay $100 to one Roal and the $10 was to pay 
said defendant for examining the workings on No. 9 Quartz 
Creek to see if Hunt & Co. (being the defendants Hunt and 
Albertson in this action) had been trespassing upon his, the 
plaintiff’s ground, and asking for a reply giving particulars of 
such investigation.

On March 7, 1912, the defendant Porter wrote to the plain
tiff, ex. No. 7, stating among other things that he would see that 
the plaintiff’s claim was represented provided the plaintiff did 
not get home. On April 15, 1912, the plaintiff sent another letter 
to said defendant Porter, ex. No. 5, giving him instructions as 
to enlargement of boundaries and the time for making appli
cation therefor, and stating that he would write later.

The defendant Porter did the representation work, but did
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not apply l'or the extent ion of boundaries and obtain renewal 
grant as requested, and on December 10, 11112, the said Frac 
tional Hillside Right Limit No. 10, below A. Mack's Discovery 
Quart/ < reek, was staked by one Margaret Mitchell, who applied 
for a grant therefor on December 12, 1912.

On September 12. 1912, the plaintiff wrote said defendant 
Porter, ex. No. h, enclosing $290 to pay for representation worl. 
and other matters mentioned in said letter, and instructed sai 
defendant to apply for enlargement of boundaries and described 
the manner in which lie wished the boundaries extended.

This letter did not reach the defendant Porter until sonic 
time in the month of December, 1912, and after the said stakiii" 
by the said Margaret Mitchell, and the said defendant was un 
able to extend the said boundaries and renew the lower half of 
No. 10, which fell due in January, 1913, by such extension of 
boundaries, on account of the said staking by the said Margaret 
Mitchell, but he applied for and obtained a renewal of said Fink 
tional Hill. Right Limit No. 10, as he was entitled to do unde 
the provisions of the Yukon Placer Mining Act, thereby pr< 
serving the said claim for the plaintiff". Previous, however, to 
the said time, and in the month of October, 1912, the defendant 
Porter, as he states in his evidence, not having heard from the 
plaintiff and not having received the money for said représenta 
tion work which the plaintiff had promised should reach the said 
defendant by July 1, 1912, and not being in possession of tlv 
necessary funds with which to obtain the renewal grant for the 
claim he had represented, or to obtain the extension of bound 
a ries as requested, and knowing that the representation work 
had to be done upon the lower half of said claim No. 10 befon 
January. 1913. approached the defendants Hunt and Albertson 
and asked them to take a lay upon said lower half of said claim 
No. 10. to represent the same, and told the said defendants 
Hunt and Albertson, that they would have a lien for their work 
if the pi did not return to Quartz (’reek that fall.

The said defendants Hunt and Albertson refused to take a 
lay to do said representation work but offered to take a lay to 
work said claim, and the defendant Porter then told his Raid co- 
defendants that he had no authority to give such a lay and that

91
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.111\ lax agreement lie might give them would not he worth tin YUKON 
paper it wan written ti|xm. y.T.<

Kurt her negotiations took place hetueen the Haiti parties. >lu is 

nul. notwithstamliiig tin knowledge that was in the possession ( ^
• >t all. an agreement was entered into between them that tin
defendants limit and Albertson should work the said grin ml 
upon an K.'i per cent. lay. and in ease the proceeds did not 
pay wages and expenses the said defendants should have a 1HI 
per cent. lay. but in no event should the plaintiff receive less 
than 10 per cent, of the gross output from said working as 
aforesaid.

The said defendants Hunt and Albertson thereupon com 
meiiccd operations and continued same until the fall of 1913, 
and although the alleged lay was upon the lower half of the 
said claim No. 10. the evidence shews that most of the work was 
done upon the said upper half of said claim No. 10, and the 
total amount of money received for the gold won from the said 
ground was $9,088.60. of which 10 per cent, was retained by the 
defendant Porter and paid by him to the plaintiff, and the ha I 
aiice retained by the defendants Hunt and Albertson.

The defendant Porter says he wrote two letters to plaintiff 
m the fall of 1912, explaining what he had done with the plain
tiff's ground. The plaintiff admits receiving a letter from said 
defendant in April, 1913, saying he had let a lay to represent 
lower half of No. 10, and he also admits receiving a letter from 
Mr. Oberfeldt in July, 1913, saying that Porter had let a lay 
"ii his ground, but he states he thought it was for representation 
purposes only, and that it was too late when he got the letter to 
make any protest.

In the month of September, 1913, the plaintiff wired from 
Iditarod to said defendant Porter as follows: “What have you 
lone on my ground”—to which the defendant Porter replied on 
October 2. 1913, “Let lay. Have money on hand. Will write 
NNin." The plaintiff in answer to the telegram of October 2 
1913. wired the said defendant Porter as follows : “fan you 
telegraph me money and renew my ground”—and on December 
11. the Rank of R.N.A.. Dawson, telegraphed $989 to plaintiff
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at hiilarod, being percentage of proceeds of gold and price of 
wood belonging to plaintiff which was sold by defendant Porter

On September 3U, 11113, and after receipt of a telegram from 
plaintiff asking him what he had done with his ground, the de
fendant Porter wrote plaintiff a letter, ex. No. 10, explaining 
the terms of the lay, and within a few days after the receipt 
of this letter the plaintiff started for Dawson which place he 
reached about February 18, 11)14, and went to Quartz Creek 
about March 4 following, where he met all the defendants and 
made a protest about the working of his ground, and demanded 
a larger percentage of the gold won from the ground than had 
been paid to him by the defendant Porter.

The defendants Hunt and Albertson refused to hand over 
to the plaintiff any further percentage of the gold received by 
them as aforesaid, and finally, on September 1, 1914, the plain
tiff launched this action asking for damages for trespass, for an 
accounting and for costs.

The defendants deny the allegations in the statement of 
claim, and state that the defendant Porter was the authorized 
agent of the plaintiff to let the aforesaid lay, and that the said 
lay was let with the knowledge and consent of the plaintiff, and 
that he acquiesced in the same, and that at all events the de 
fendant Porter was the agent by necessity of the plaintiff and 
if the said lay had not been given to the defendants Hunt and 
Albertson and the representation work performed by them upon 
the ground the plaintiff would have lost his claims for want of 
representation, and the same would have reverted to the Crown

They further claim that the work was performed in a miner- 
like manner; that the plaintiff’s shafts and tunnels were not in
jured by the defendants’ workings, and a full accounting was 
made, and ask that the plaintiff’s action should be dismissed 
with costs.

The only direct authority given by the plaintiff to the de
fendant Porter as agent was the authority to do the représenta 
tion work upon the plaintiff’s claims and renew the same.

Upon a careful examination of the evidence I am unable to 
find that the plaintiff was aware until the fall of 1913 that a 
lay had been given upon his ground other than for purposes of
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representation, and that when he did discover that a lay had 
been let and the ground worked, that he never acquiesced in the 
name. 11 is whole eonduet and attitude would lead to the oppo
site conclusion.

From the time he left Dawson until his return he was anxious 
that his claims should be kept in good standing. He was also 
anxious that Hunt & Company should not trespass upon his 
ground from their operations upon No. 9, and sent money to 
Porter to pay him for an examination of the ground to find if 
any trespass hail been committed.

The term ‘acquiescence” which has been applied to his con
duct is one which is said by Lord Cottenham in Duke of Leeds 
v. Lari of Amherst, 41 K.R. 880 at 888, and cited by Thesiger, 
L.J., in DeBussche v. Alt., L.R. 8 Ch.D. 280, 314, ought not to 
be used. In other words it does not accurately express any 
known legal defence, but if used at all it must have attached to 
it a very different signification, according to whether the acquies
cence alleged occurs while the act acquiesced in is in progress, 
or only after it is completed.

If a person having a right, and seeing another person about 
to commit, or in the course of committing, an act infringing 
upon that right, stands by in such a manner as really to induce 
the person committing the act. and who might have otherwise 
abstained from it. to believe that he assents to its being com
mitted, he cannot afterwards be- heard to complain of the act. 
This, as Lord Cottenham said in the case already cited, is the 
proper sense of the term “acquiescence,” and in that sense may 
lie defined as “quiescence,” and under such circumstances as 
that assent may be reasonably inferred from it, and is no more 
than an instance of the law of estoppel by words or conduct. But 
when once the act is completed without any knowledge or assent 
upon the part of the person whose right is infringed, the matter 
is to be determined on very different legal eonsiderations. A 
right of action has then vested in him which at all events, as a 
general rule, cannot be divested without accord and satisfaction, 
or release under seal. Mere submission to the injury for any 
time short of the period limited by statute for the enforcement 
of the right of action, cannot take away such right, although
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umlvr lliv name of “laches” it may afford a ground for refusing 
rvlivf undvv some particular circumstances; and it is clear that 
• veil an express promise by the person injured that he would 
not take any legal proceedings to redress the injury done t< 
him could not by itself constitute a bar to such proceedings 
for the promise would be without consideration, and therefore 
not binding.

Applying the principles above enumerated to the present 
case, it is clear that there was no acquiescence on the part of tin 
plaintiff in the defendants’ Hunt ami Albertson working tin 
ground in the manner in which it was worked by them.

Neither am I of opinion that the defendant Porter becaim 
an agent by necessity upon extraordinary emergencies arising 
as was urged upon the authority of Storey on Agency; and that 
the plaintiff's claims would have reverted to the Crown if th« 
lay had not been given upon them, and that, under such eir 
cumstances. he was justified in giving the lay.

Shortly after the lay was given and before more than suffi 
vient work to cover the representation had been done, the defen 
dant Porter received sufficient money to pay for the représenta 
tion work that had been already done, and to pay for the n 
newals of the claims, and in the letter containing said money tin 
plaintiff advised the defendant Porter if there was not suffi 
vient money to advise him and he would send any further 
amount required. The defendant Porter was in a position to 
then protect the plaintiff’s ground without having any further 
work done upon it, and he should not have permitted further 
work to have been done without the consent of the plaintiff.

1 am of opinion, as I' was in the ease of Olsen v. Desjarlais, 
15 W.L.R. 72. that though the defendant Porter had a right to 
let a lay to his co-defendants Hunt and Albertson to perform 
the representation work, and they had a right to enter for that 
purpose, they became trespassers the moment they continued 
the working of the claim after a sufficient amount of work had 
been done thereon for the necessary representation ; and at no 
time had they any right to work the upper half of claim No. 10

The plaintiff endeavoured to prove special damages for in-
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juries to the shaft and tunnel on his ground, alleging that the 
said defendants Hunt and Albertson, in the course of their 
operations, destroyed the plaintiff's shaft and tunnel lie also 
asked for the price of a vice that disap pea red from the premises 
and for a balance for wood belonging to him which was used by 
said defendants Hunt and Albertson in their said operations.
I am of opinion on the evidence submitted that the shaft and 
tunnel were not injured as alleged, or at all. and consequently 
no special damage in that respect was suffered. The vice was 
taken by one Wiekman who claims ownership thereto, and the 
<h fendants were not responsible for its disappearance. The 
wood was sold at a fair valuation according to the evidence, and 
the defendant Porter accounted to the plaint iff* for the value of 
the wood ; consequently there will be no special damages allowed.

Having fourni trespass to the plaintiff’s ground the question 
for me to decide is, whether the harsher or the milder rule should 
lie applied in the assessment of the damages. The defendants 
Hunt and Albertson, when they entered upon the plaintiff’s 
ground, did so at the request of the plaintiff ’s agent, who, of 
course, had no authority to give a lay anil so advised said Hunt 
and Albertson, but they undoubtedly expected Porter would 
communicate with plaintiff" and that the agreement would be 
ratified, and at the time they entered upon the said ground it 
was necessary that representation work should be done upon 
the said claims. They stand in a somewhat different position 
from a wilful trespasser who enters upon ground knowing that 
his action is entirely wrong. The defendants worked the ground 
in a minerlike manner, and the plaintiff could not have worked 
it in any better manner, if as well, himself.

After an examination of the leading authorities on the ques
tion of damages for trespass: Je</on v. Vivian, L.R. 6 Ch. 742; 
Lamb v. Kincaid, .'$8 Can. S.C.R. 516; Trotter v. McLean, 13 
f'h.I). 574; Kirkpatrick v. McSamee, 3ti Can. 8.C.R. 152,—I am 
of opinion that the milder rule as to the assessment of damages 
should be followed in this case, and the defendants should be 
allowed the cost of recovering the gold.

There will therefore bo a reference to the clerk of this Court 
to fix the cost of recovering the gold upon the usual scale of
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damages will be the total value of the gold recovered, less the 
cost of recovering the same.

The plaintiff will be entitled to his costs of the action.
Macaulay, J. Judgment for plaintiff.

ALTA SHEPPARD v. GODFREY.

8. C.
Alberta Hupri on Court, Haney, C.J., Senti. Stuart ami Meek, JJ.

November 6, 1915.

1. Vendor and pihciianeb (8 1 A—3b)—Sale of ki imivieiON lots—Non 
HBOISTBATIOX OF PLAN—ILLEGALITY—VENDEE’S LIEN.

A Hale of lot* according to a plan purporting to be a subdivision 
plan, which is not registered at the lime of the sale, is illegal under a 
statute forbidding the sale of 1 >ts liefue the registration of the plan, 
although the agreement covers the whole block and is not a sale ot 
any particular lot, and the purchaser may recover the purchase price 
paid there n and is entitled to a lien on the land until same is paid 

[Yeilleux v. Houle rard Height*. 20 D.L.U. 858: Abbott v. Midge inn/
H A.L.R. 315. followed.]

Statement Appeal from judgment of Walsh, .1.. dismissing action for 
enforcement of agreement for sale of land.

E. I). Eduards, K.C., for plaintiff'.
Frank Ford, K.C., for defendants.
The judgment appealed from was as follows:—
Walsh, J. :—If the plan according to which this sale was 

made was a plan of sub-division and the defendants were not 
aware of its non-registration until after action brought, the case 
is within Veilleux v. Boulevard Heights, 20 D.L.R. 858. md must 
be decided against the plaintiff for the legislation of st session 
does not help him, inasmuch as the plan is still uni tered, and
it was not the defendant’s duty to register it «■ plaintiff's
contention is, that though this sale may be in form, it is not. in 
substance, a sale of lots according to a sub division plan as the 
plan was a mere tentative thing, made in anticipation of a sur
vey of his land into the blocks and lots delimited upon it, which 
survey was to the defendants knowledge stopped and abandoned 
before the making of this agreement and the land was so de
scribed solely for convenience. If that is so I do not think that 
this sale is within the prohibition of the statute. It is true that 
the blue print which is referred to in and is attached to and 
forms part of the agreement is in appearance such a thing as
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a sub-division artist would prepare as a sub-division plan, but ALTA
it is the substance of it as gathered from the facts anti the sur- g.C.
rounding circumstances rather than the precise form of it that shevpa, 
should be looked at in determining whether or not that is what r. 
it really is. Many a thing which the parties concerned call by (*”l>|lHK 
one name the Courts call by another. An instrument which on WRleh 1 
its face is an absolute deed the Courts do not hesitate to call a 
mortgage upon proof of facts justifying that designation. What 
the parties to a contract call liquidated damages the Courts 
often say is a penalty and vice versa. There are facts in this 
case to justify a finding either way upon this point, and I have 
had a great deal of difficulty in deciding upon which side they 
preponderate. My conclusion, however, after most careful con
sideration is that this was a sale according to a plan of sub
division, and the plaintiff's case therefore stands to be decided 
by the judgment in the Veilleux case.

The description of the land in the agreement is “all of block 
9 in the east half of the north-west quarter of sec. 22. tp. 52. 
r. 24. west of the 4th as the same is shewn upon a map or plan 
of the said quarter section prepared by B. J. Mitchell. D.L.S.. 
of the city of Edmonton, copy of which said plan is annexed to 
a duplicate copy of this agreement and deposited in the office 
of Rutherford, Jamieson and Grant in the city of Edmonton, 
said plan being marked as schedule A to this agreement.” The 
plan itself is labelled “Chislchurst Park, being a sub-division 
of part of,” etc. It consists of two parts on the same sheet. One 
of these is a key map shewing the location of this property with 
reference to the surrounding sub-divisions and well-known 
points in the city such as the post office and railway stations.
The other is a plan of the property itself divided into blocks 
and lots, all of which are given numbers and intersected by 
avenues and a street. On its face, this is a sub-division plan.
I think that the onus is on the plaintiff of shewing that it is not 
what it purports to be and this he has failed, in my opinion, to 
do The plan covers 80 acres. After it was prepared and whilst 
the work on the ground was being carried on the plaintiff sold 
50 acres of it. He thereupon stopped the work of staking out 
the lots in the blocks in the remaining thirty acres, of which the
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ALTA. block in question forms a part. The corner stakes of the blocks
8. C. or of some of them had then been planted but that is all. and no
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•taking has since been done. This abandonment of the work of 
survey appealed to me as being the strongest proof offered in 
support of the contention that this plan was not " to be
and in fact never became an effective scheme for the sub-division 
of this property. The most that can be said for that, however, 
is that that is the idea which was present to the plaintiff's mind 
for 1 < find that it was ever communicated to the defen
dants, and it seems to me that 1 <• hold that this plan is
other than what it < to be simply because one of the
parties to the transaction held that idea. 1 think that the defen
dants* purchase was largely i "re. The then present use
to be made of the land was undoubtedly for dairying purposes, 
but 1 am unable to think that the defendants would have agreed 
to pay such a price as this agreement calls for if that was their 
only purpose in buying it. 1 have not figured it out accurately 
but the purchase price is approximately $3,000 per acre. Tim 
experience of the past few years in this country has taught us 
that in that period, farm land, when blue printed under some 
high-sounding name, took on by that fact alone an immensely 
increased selling value entirely out of proportion to its actual 
value for farming purposes. 1 am satisfied from the discussions 
as to the possibility of the street railway system being c* 
to this neighbourhood, the number of lots there were in the 
block, the price that each lot would bring, and other evidence 
of this character, that the parties looked upon the transaction 
as one involving the purchase and sale of sub-divided property 
rather than of property of value for use by the defendants in 
their business as , that was the immediate
use for which it was intended. The statement of the plaintiff 
that no one but the city could compel the removal of the barn 
which stands partly upon what is shewn upon the plan as a street 
is suggestive rather of the carrying out than of the abandonment 
of the scheme of sub-division, for the city’s rights under this 
plan could be called into being only by its registration. The 
statute forbids a sale of lots before the registration of the plan. 
Mr. Edwards argues that this is a sale, not of lots, but of a block
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and that it is for this reason not within the prohibition of the 
statute. 1 am unable to concur in this view. The plan shews 
block 9 divided into 3ti lots. The agreement for the sale of the 
block was in effect for the sale of the 30 lots of which it con
sists. 1 can sec no difference between a sale of block 9 and a 
sale of lots 1 to 30 inclusive in block 9. Under either descrip
tion the 30 lots into which the block is laid out would pass, and 
so a sale of lots would be effected.

The plaintiff's action which is for the specific performance 
of this illegal contract must be dismissed.

The defendants counterclaim for the return of the money 
paid by them under this contract. The only ground of differ
ence between the Veillcux case and this in that respect is that 
here the defendants knew when the agreement was entered into, 
as 1 find, that the plan was not registered although I do not think 
that they knew or were concerned in the reason for its non
registration. The parties differ in their stories as to this, but 
the evidence of Mi1. Grant, the solicitor in whose office the agree
ment was prepared, settles the controversy, in my opinion, in 
the plaintiff’s favour. After stating that the plaintiff and one 
of the defendants came to his office for the purpose of having the 
agreement drawn, he says:—

With regard to the plan 1 do not remember just how it was produced 
in the first instance, but I asked if it was to Ik* put on record; it was not 
to be and I suggested that it should he attached to the agreement and the 
agreement made in duplicate and one copy left in my office and the agree
ment was drawn in accordance with that.

I do not think, however, that that fact makes any difference 
in the defendants’ right to the return of their money. The cases 
cited by me in the Veillcux case, 20 D.L.R. 8f>8, in support of the 
view that as the statute was meant for the protection of a class 
of whom the purchaser was one, he was entitled to get his money 
back, notwithstanding the illegality of the contract, justify the 
view that in such a ease as this knowledge of such illegality on 
the part of the purchaser cannot avail to allow the vendor to 
retain the purchase money come to his hands.

The defendants were in the use and occupation of the lands 
for a considerable time and counsel admitted the plaintiff’s 
right to the payment of a proper sum in this respect. I think
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that the sums paid by the defendants as interest on the pur
chase money might fairly be retained by the plaintiff as com 
pensation for their use and occupation of the land. He is also 
entitled to the sum of $208 which it will cost, according to the evi
dence of his witness to restore the buildings to the condition in 
which they were when the defendants went into possession. There 
will be judgment for the defendants on their counterclaim for 
$3,100, being the principal money paid by them with interest at 5 
per cent, on each payment from its date, less the above sum of 
$208, and the defendants will have a lien on the land until this 
payment is made. The plaintiff will pay the defendants’ costs of 
defence and counterclaim.

So that my findings of fact upon all the issues raised may 
be before the Appellate Division in the event of an appeal, I 
add that, in my opinion, the other two grounds of defence and 
counterclaim fail. I am satisfied that no such arrangement as 
the defendants contend for, namely, that they could put an end 
to the agreement at any time during its life and thereupon be
come entitled to a return of all sums paid by them on account 
of the purchase price, the plaintiff retaining the sums paid for 
interest as a rental, was ever entered into. I have given no con
sideration to the legal difficulties in the defendants’ way in 
having their contention in this respect given effect to. On the 
surface they appear formidable, even if my finding of fact had 
been otherwise than it is. I practically found at the trial against 
the defendants’ contention that the plaintiff’s title is defective 
and I cannot usefully add to what I then said in this respect.

The judgment of the Court was delivered by
Harvey, C.J.:—In June, 1912, by agreement in writing, the 

plaintiff agreed to sell and defendants to buy certain lands de
scribed as “All of block nine (9) in the east half of the north
east quarter of section twenty-two (22), tp. fifty-two (52). rgc. 
twenty-four (24), west of the fourth meridian in the Province of 
Alberta as the same is shewn upon a map or plan of the said 
quarter section prepared by B. J. Mitchell, D.L.S., of the city 
of Edmonton, said plan being marked as schedule ‘A’ to this 
agreement.” In June, 1914, default was made by the defen
dants, and action was thereafter brought against them by the 
plaintiff to enforce his rights under the agreement. The action
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came to trial before Walsh, J., without a jury, when he dismissed 
the action on the ground that the contract was illegal by reason 
of the fact that the land was sold according to a plan which 
was and is unregistered, contrary to the provisions of sub-sec. 
7 of sec. 124, of the Land Titles Act as enacted in 1911-12 (eh. 
4, sec. 15).

This Court has twice held that an agreement coming within 
the terms of that section is illegal and therefore void, in Abbott 
v. Ridgeway Park, 8 A.L.R. 315, and VeÜleux v. Boulevard 
Heights, adopting the reasoning of Walsh, J., in giving judg
ment at the trial in the last mentioned case, 20 D.L.R. 858. 
Consequently much of the argument of counsel for the appel
lant based on the view that it was open to argue that the agree
ment was voidable only is beside the point. It is urged, however, 
that this is not a sale according to a plan, but of a particular 
piece of land pointed out and physically inspected, the defen
dants knowing that the plan was not to be registered, and that 
it was merely referred to for convenience of description. It is 
apparent that this involves questions of fact, and on these points 
there was conflicting testimony, and the trial Judge has found 
in favour of the defendants. It is .impossible to say that he was 
wrong. There is no doubt that the land was inspected by the 
defendants, and its boundaries pointed out, but the defendants 
say that the boundaries were indicated by reference to posts 
which were stated to be the boundaries of intersecting streets 
on the plan. If this is true it was quite clearly a sale according 
to a plan with streets and lanes, with respect to which the pur
chasers would acquire rights and no conveyance of the land alone 
by metes and bounds would give these rights. Owing to the con
clusion of the Judge on the facts the argument appears to me 
to be without force.

It is true that the agreement describes the land sold as a 
“block,” and the statute says no “lots” shall bo sold. I am of 
opinion, however, that the word “lots” in the statute is used in 
a general sense, intending to include any sub-divided portion. 
If it were not so, all that would be necessary to escape the con
sequences of the Act would be to discard the use of the word 
“lot” and use some other appropriate word, such as “block”
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McKeown, J.

or “parcel/’ and in this way the effect of the Act would be en
tirely nullified. The right of the defendant to receive back the 
moneys paid was also determined by this Court in the cases re
ferred to, and the only difference in this case is that the defeii 
dants at the time of the agreement knew the plan was not then 
registered. It docs not, however, appear that they were aware 
that it had not been approved by the Minister of Public Works, 
which would have excused the non-registration, though in the 
authorities cited in the Veüleux case at the trial it would appear 
that knowledge would not deprive the purchaser of the right to 
receive back his money.

1 see no ground for complaint by the plaintiff against the 
allowances made by the learned trial Judge in his favour for use 
and occupation, and for damages to the building. If they erred 
at all it was on the side of generosity towards the plaintiff.

I would dismiss the appeal with costs. Appeal dismissed.

WINDSOR v. YOUNG.

Sow Brumu'iek Supreme Court. Appeal Division, McLeod. C.J., McKeotcn 
and (Iriturner. ././, May 0, 1015.

1. Courts (6 II A3—M4)—County Court — Jurisdictionai. amount —
I'i.ea of set-off—Kxceedi.no jurisdiction.

The County Court of New Brunswick lias no jurisdiction to enter 
tain a set-oil' where the amount claimed by the defendant is in excess 
of the jurisdiction of the Court, unless part of the claim is abandonci! 
so ns to bring the claim within the jurisdictional amount.

2. Set-off and counterclaim 18 I—1 )—Accrual of rhüit after action.
A defence by way of set-oil', which accrued after the writ was issued 

in the original action, can not be set up as an answer to such aeti m.

Appeal from judgment of MeLatchy, J.
James P. Byrne, for plaintiff, appellant.
(Icorge (Hilbert, K.C., for defendant, respondent.
The judgment of the Court was delivered by 
McKeown, J.:—This is an appeal from a judgment of the 

Gloucester County Court. An action was brought therein by 
Windsor, the present appellant, against the respondent Young 
upon a promissory note for the sum of three hundred dollars 
made by Young, in favour of Windsor, and then overdue and 
unpaid. A set-off, much larger than the original claim, was 
pleaded in defence, and the case was tried before the Judge of 
the County Court of said county without a jury, the result
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being that a verdict waa found for the defendant for the sum of 
$400.

The facts are that in the year 1906, Windsor and Young 
became partners in a fishing venture managed by Young, who 
resides at (,'araquet, in Gloucester county. Two fishing schooners 
were bought on joint account and considerable capital was put 
into the business by both parties, but the operation was unsuc
cessful, a good deal of money was lost, and at the close of the 
year 1908 the business was discontinued. In 1909 the schooners 
and gear were disposed of, and the whole matter was ended as 
far as carrying on any operation was concerned.

The note sued on took its rise from these transactions, it 
being given by Young to Windsor at the conclusion of the nego
tiations between them incident to the winding up of this unsat
isfactory business venture. Without detailing these negotiations, 
it may be said that, although operations were discontinued at 
the close of 1908, no winding up or settlement of accounts be
tween them was had until January, 1913, when, after some 
examination of the accounts which were kept by Young, who 
seems to have managed the entire affair, and for the purpose 
of settling and closing up the whole transaction, on January 
30, 1913, Young gave to Windsor eight promissory notes, made 
by him (Young) in Windsor’s favour. The notes were all 
dated January 30, 1913, the first being payable on September 
1, 1913, and the others on July 15, in each succeeding year up to, 
and including, the year 1920. Each was for the sum of $300 
except the one last to mature, it being for the sum of $400. A 
receipt was given to Young by Windsor at the time these notes 
were taken. Inasmuch as the parties arc in dispute concerning 
its import, it may be well to set it out in full. It reads thus:— 

Caraquet, N.B., January 30th. 1013.
Received from F. T. It. Young eight promissory notes, dated and pay

able as under at the Bank of Montreal, Bathurst, N.B.:—
No. 1 note dated Jan. 30/13, payable Sept. 1st, 1013 for $300.00
No. 2 July 15/14 " 300 00
No. 3 15/15 “ 300.00
No. 4 15/16 “ 300.00
No. 5 15/17 “ 300.00
No. fi 15/18 “ 300.00
No. 7 15/10 “ 300.00
No. 8 15/20 1......'H

N. B.

8. C. 

Windsor

McKeown, J.
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N. B. without internat, in full settlement of all accounts and notes between

8. C.
the said F. T. B. Young and the undersigned. Geo. Windsor.

This action is brought upon the first of the above scries of
Windsor notes, namely, the one payable on September 1, 1913. It was 

overdue and unpaid when suit was commenced, and at the trial
McKeown, J. all formal proof necessary to establish plaintiff’s right to re

cover was duly and properly made.
The answer which defendant makes grows out of another 

incident of their joint business. It appears that in the last year 
of their operation Young was lacking funds to pay the crews of 
the fishing schooners, and, after making an unsuccessful attempt 
to raise the money at the Bank of Montreal at Bathurst on his 
own credit, Young explained the circumstances to Windsor and 
secured the use of Windsor’s name in negotiating a loan of 
$4,500 from the said bank. Before or at the time Windsor as
sumed this liability, it is not denied that Young told him that 
the proceeds of the fish then on hand should be sufficient to pay 
this note. Although Young docs not admit that he gave his word 
that the note would be paid from such proceeds, Windsor, on the 
contrary, states positively that Young assured him that the note' 
would be so paid. At the time of the settlement between tin- 
parties on January 30, 1913, this $4,500 note had not been fully 
paid. Young Had paid various sums from time to time upon it, 
and several renewals had been made, both being parties thereto, 
but the last renewal was then lying overdue and unpaid at the 
bank, Windsor having refused to put his name to it. I gather 
from the evidence that Young had gone to the bank and signed 
a renewal note, and left it there for Windsor to sign, but he 
(Windsor) up to that time had declined to do so. After the 
settlement on January 30, 1913, and, as Young says, in con
formity with it, Windsor went to the bank and signed the re
newal note.

When this renewal note matured, Windsor declined to sign 
anything more, taking the position that, as part of their settle
ment, Young was to retire this note, while, on the other hand 
Young maintained that, as between them, the obligation had 
been assumed by Windsor, and relied on*the wording of the 
above quoted receipt in confirmation of his position.
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The note in suit matured on September 4, 1913, and on that N. B.
date the joint note was lying in the bank, overdue and unpaid. g c
On November 18, following, the writ in this ease was issued, and windsob 
the service effected, or accepted, in the same month. Early in r. 
the year 1914, it is evident that the manager of the bank was *°UW0, 
insisting that the joint note should be provided for in some way, MrKeown- *• 
and it is equally clear that each party recognized his individual 
liability to the bank. In January, 1914—before appearance was 
entered or defence filed or served in this suit—the manager of 
the bank procured the attendance of Young and Windsor to
gether at the office of the bank, and after some conversation, the 
joint note, then amounting to $3,008 and some interest, was re
newed for $2,200, both Young and Windsor becoming parties to 
the renewal, and each paying at the time $490.26 in reduction of 
the note. It was very clear that the parties were at total vari
ance as to who had assumed the burden of retiring this joint 
note. Some suggestion was made of an arbitration between 
Young and Windsor to enquire into and settle the dispute be
tween them, but nothing came of it. In the meantime this action 
was proceeding, an appearance and plea for defendant were 
overdue. Appearance was put in and defence delivered by Mr.
Gilbert on January 6, 1914, a few days after plaintiff and de
fendant had met in the bank. It seems to be established that 
after service of the writ in this cause (or after acceptance there
of by Mr. Gilbert for the defendant), and before appearance and 
plea were put in on defendant’s behalf, Young paid to the bank, 
on account of the joint note in question, the sum of $490.26, 
and the evidence further discloses that afterwards, and before 
this cause was tried, viz., on June 25, 1914, Young paid to the 
bank, on account of said joint note, the further sum of $412.25, 
so that, on the day when the cause was tried in the Court below,
Young had lessened the $2,200 joint note by payment of the 
above $412.25, wherefore he claimed that Windsor owed him the 
last named sum, as well as the sum of $490.26 paid by him on 
account of the said note in January, 1914, as above set out. It 
is hardly necessary to say that the question whether Windsor 
actually owes these amounts to Young depends on what was the
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N. B. real bargain between them on their settlement of partnership
S.C. affairs, on January 30, 1913.

Windsor
Besides pleading the general issue in answer to plaintiff's 

claim, the following notice of defence was given :—
That before action brought the plaint iff and defendant made a general

McKeown, J, settlement of all accounts lietwcen the pluintilf and defendant, whereby the 
defendant gave to the plaintiff the note mentioned in the writ in this 
action, togther with certain other notes in full settlement of all account- 
and notes outstanding with and between the said Frederick T. B. Young 
and the said George Windsor, but the plaintiff failed to provide for and 
pay certain other notes outstanding between the plaintiff and defendant 
whereby and by reason whereof the defendant was obliged to pay the samv 
while the plaintiff was liable to pay the same under the terms of said 
settlement ; and the said plaintiff, by reason of said failure to provide for 
and pay said notes which the defendant afterwards paid, is indebted to 
the defendant for money paid by the defendant to the use of the plaintiff 
in an amount greater and larger than the amount of plaintiff’s alleged 
claim in this action, and the defendant is willing to set off so much of said 
sum so paid by him in payment of said large note, as will amount to the 
amount of plaintiff's alleged claim in this action, and the defendant claims 
judgment for so much of said payment made by him in addition to the 
amount which is equal to the plaintiff’s alleged claim, and in addition 
thereto, as is within the jurisdiction of this honourable Court, and claims 
judgment therefor in the sum of $400.

The Judge gave full effect to the defence. He found, as a 
matter of fact, that, by the terms of the settle n?nt of January 
30, 1913, Windsor undertook and agreed to pay the joint note in 
the Bank of Montreal, that Young had paid over $900 on it. 
and that he, therefore, had a just claim against plaintiff for that 
amount, and his verdict is expressed in the following words:

I find that the defendant paid on this note in question to the Bank of 
Montreal the sum of $002.25, and ns the plaintiff’s claim against the de 
fendant upon the note sued on herein is only $300, and interest thereon, 
since the maturity of said note on the first day of September, 1013. the 
verdict for the defendant is for $400.

It is claimed first that the County Court Judge exceeded his 
jurisdiction in giving effect to the defence embodied in the notice 
above referred to. It is apparent that in arriving at the verdict 
complained of, the learned Judge adjudicated upon the question 
of a liability claimed by defendant against plaintiff amounting 
to some $900. Had such claim been presented to the County 
Court in an independent action unquestionably it would not have 
been entertained, and the question, therefore, is: Does said Court
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boeome neistil with such enlarged jurisdiction when such claim is N. B.
presented in the form of a set-off ? The Court can go no further g L
in this matter than the statute authorizes. No separate section —

WlXUSOK
is contained in the County Courts Act regulating set-off, but v. 
sec. 78 of said Act which makes certain provisions of law applic- *9VS0-
able to County Courts enacts that :— McKw»™. j

All laws of this province relating to the examination or depositions of 
witnesses to set-off, and for the amendment of the law in anv
way as to practice ... or any other matter or thing whatever con 
nee ted with the administration of justice in the Supreme Court shall, when 
applicable and not inconsistent with the provisions of this chapter, apply 
to each County Court.

Sec. 10 of said chapter, which deals with the jurisdiction of 
these Courts, enacts, inter alia, that
the County Courts shall have jurisdiction and hold plea in all personal 
actions of debt, covenant and assumpsit when the debt or damages do not 
exceed the sum of $400.

The practice regarding set-off is provided by sees. 117 and 118 
of eh. Ill, (\S. 1903, as follows:—

117. A defendant in any action may set off against the claim of the 
plaintiff any right or claim whether such set-off sound in damages or not.

118. Such set-off shall have the same effect as if relief were sought in a 
cross action, and so as to enable the Court to pronounce a final judgment 
in the same action both on the original and on the cross claims.

In applying to the County Courts the statutory provisions 
relating to set-off contained in the Supreme Court Act, regard 
must be had to see. 10 of the County Courts Act above in part 
quoted. In my view it would be both inapplicable and incon
sistent to hold that, because set-off can be pleaded in the County 
Courts, therefore, the jurisdiction of such Courts is enlarged.
I do not think such meaning is involved in, or attributable to, 
sec. 78 above referred to. To so interpret the section there 
should be language apt and precise to that effect, for I think the 
law as to set-off and counterclaim in inferior Courts is that
no Court has jurisdiction to entertain a defence of set-off unless the 
subject of the set-off is in its nature such that it might have been made 
the subject of a cross action or counterclaim in that Court (and also that) 
a counterclaim may be set up only in respect of claims as to which the 
party could bring an independent action in the Court, in which the counter
claim is brought.
See Hals. Laws of England, vol. 25, pp. 484 and 504, also Bow 
Me Lachlan t(- Co. v. Ship Camcsun, [1909] A.C. 597. In this
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N. B. latter case an action in rem was brought in the Vico:Admiralty
8.C. Court of B.C. to enforce i>aymcnt on a balance due on a mort

WlNDHOB gage of a ship, to which action a defence of set-off was sought to

You»».
be pleaded to the effect that the vessel was defective, and not 
built in accordance with the contract. Lord Govcll in delivering
the judgment of the Judicial Committee of the Privy Council, at 
p. 613 of the report, after alluding to the convenience of decid
ing cross claims when the Court has jurisdiction over both the 
action and the set-off or counterclaim, says:—

But a totally different position arises, when the Court in which the 
action to recover the debt is brought, has no jurisdiction to entertain a 
cross action by the defendant to recover from the plaintiff damages for the 
breach of the contract. In such a ease the matter cannot be treated as 
one of mere convenience. This is the position in the present case. The 
real contest between the parties is with regard to a matter which is not a 
defence proper, and over which, if put forward as a claim, the Exchequer 
Court had no jurisdiction, whether the claim were against the ship or the 
plaintiffs. This contest should be left to be settled by a cross action in a 
Court having jurisdiction to entertain it.

1, therefore, think that when a defendant, who ia sued in the 
County Court, has a claim against the plaintiff in an amount ex
ceeding the jurisdiction of such Court, it is open to such de
fendant to abandon so much of his said claim as exceeds the 
jurisdiction of said Court, and plead in answer to plaintiff a set
off within such jurisdiction ; and, if he be unwilling to make such 
abandonment he must enforce his claim in a Court which has 
jurisdiction over the amount to which defendant considers him
self entitled.

But it was further contended by Mr. Byrne that this defence 
should not prevail, because a set-off, which did not exist at the 
time of the original action was brought, is no answer to such 
action. A set-off is a plea; herein it differs from a counterclaim 
which is in the nature of a cross action. Recognizing this dis
tinction, it is easy to see why a defendant can counterclaim 
involving matters arising since the beginning of the action, while 
his pleas should be more closely confined. Fry, J., discusses this 
in Beddall v. Maitland, 17 Ch. D. 174, 180, in which case he ex
pressly holds that a defendant can counterclaim in respect to a 
cause of action accruing subsequent to the issue of the writ in 
the original suit, differing therein from the opinion expressed
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by the M.R., in Original Hartlepool Collieries Co. v. Gibb, 5 Ch. 
D. 713. See also McGowan v. Middleton, 11 (j.B.D. 464.

In Stookc v. Taylor, 5 Q.B.l). 569, Cockburn, C.J., in dis 
cussing this matter, says, at 576 :—

In a ease of set off the claim being for liquidated damages, its existence 
and its amount must lie taken to be known to the plaintiff, who should 
have given credit for it in his action against the defendant. This reasoning 
does nut apply to a counterclaim, the effect of which, as distinguished from 
a mere set off, is altogether different. . . . Rut the most striking dif 
ference is that the counterclaim operates not merely as a defence, as does 
the set-off, but in all respects as an independent action by the defendant 
against the plaintiff. To the extent to which the damages accruing to tin- 
defendant on the counterclaim may Ik» in excess of those accruing to the 
plaintiff on his claim, the defendant becomes entitled to judgment. . . . 
And there is this further essential difference between these two forms of 
procedure, that when the defendant's claim is for liquidated damages, in 
other words, one of set-off, the plaintiff in his claim can give credit for the 
amount, and so avoid the costs of the set-off, whereas, when the claim is for 
unliquidated damages he is unable so to protect himself

Sec Richards v. James, 2 Kxeh. 471 ; Hals. Laws of England, 
vol. 25, p. 492, and cases there cited, also McDonough v. The 
Telegraph Publishing Co., 39 N.B.R. 515.

At the time this suit was brought neither of the payments 
included in defendant’s set-off had been made. The evidence is 
undisputed upon that point. Now the authorities above referred 
to arc, 1 think, decisive in shewing that to be properly made the 
subject of a set-off, defendant’s claim must exist at the time 
plaintiff brings this action, and it, therefore, follows that de
fendant is not entitled to set up his claim of $902.25, or any 
part thereof, as an answer to plaintiff’s action upon the promis
sory note here sued on, and defendant must seek his remedy in 
another way. Apart from the scLoff sought to lie established 
by defendant, there is no defence to the note upon which this 
action is brought and plaintiff is, therefore, entitled to recover, 
and it is, of course, open to defendant to bring an action against 
plaintiff in the Supreme Court for the sum of $902.25 which he 
claims plaintiff owes him.

The verdict for $400 for defendant in the Court below must 
be set aside, and judgment entered for the plaintiff for the 
amount of the note sued upon and whatever interest he is en
titled to recover, with costs of suit in said Court. The defend
ant must pay the costs of this appeal. Appeal allowed.

N. B.

8.C.

WlNIlHOB
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MAN. ATTORNEY-GENERAL v. KELLY.

C.A. Manitoba Court of Appeal, Howell, V.J.M., Hiehanls, 1‘erdue, Cameron ami 
Nayyart, 1* November 8, 1915.

1. Stay ok pbockbdinuh (81—21)—Pending cbiminal cboskcltion—Fuo
ITIVK KBOM JU8T1CK.

A stay of prucmlings of a civil action until after a trial for a 
criminal oflence arising out of the same transaction will nut be granted 
when the defendant is a fugitive from the jurisdiction and resists 
every attempt to bring him back.

Statement Appeal from judgment of Curran, J., refusing motion to stay 
proceedings.

E. Anderson, K.C., and .1/. .1/. Perdue, for appellant, defen
dant.

Howell, C.J.ll.

II. J. Symington, for respondent, plaintiff.
Howell, C.J.M. :—I see no reason for interfering with the 

judgment of Curran, J., in this matter.
The law on this subject has recently come up for review by 

the Court of Appeal in England in Smith v. Selwyn, [1914) 3 
K.B. 98. Kennedy, L.J., at 103, uses the following language :— 

The ground of the appeal is that the statement of claim on its face 
alleges facts which, if true, constitute a felony on the part of the defend 
ant, that the claim to damages is based upon that alleged felony, and that, 
as the defendant has not been prosecuted, or a reasonable excuse shewn for 
his not having been prosecuted, as, for instance, his being out of tin- 
country, it is not open to the plaintiffs to claim damages in a civil action 
in respect of the felony.

Swinfen Eady, and Vhillimore, L.JJ., agree with this state
ment of the law.

Extradition proceedings have been commenced for the sur
render of the defendant on criminal charges arising out of the 
monetary dealings, the subject-matter of this action, and the 
defendant is contesting the extradition proceedings actively, and 
at present public justice cannot be vindicated by a prosecution 
of the defendant. The chief allegations in the statement of 
claim point to a criminal conspiracy to defraud, and this crime 
not being within the extradition treaty, the defendant can re
main, so far as this charge is concerned, beyond the jurisdiction 
as long as he chooses, and it could scarcely be urged that the 
civil suit should be held up if it charged no more than this 
crime.

It must not be lost sight of that this motion, urged by the
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defendant, is not one of the rights to which he is entitled, but 
rather a public matter which, if brought to the attention of the 
Court, proceedings will be stayed until some one prosecutes. If 
it was a right, particularly of the defendant, it might well be 
urged that, because of his evading the criminal prosecution, he 
is estopped from making this motion. I have assumed that the 
allegations in the statement of claim necessarily involve a crime, 
which might be open to question.

If see. 13 of the Criminal Code is infra vires, the old law on 
this subject is entirely changed, but, without considering this, 
and without considering whether when, as in this case, the Attor
ney^-General is plaintiff, the Court can stay proceedings: (see 
Key. v. Keiffenstein, 5 P.R. (Ont.), 175), it seems to me the 
motion should be refused. I think a reasonable excuse has been 
shewn for not prosecuting the defendant.

Mr. Anderson also urged that the proceedings by way of dis
covery should be stayed because if he is prosecuted it would be 
unfair to the defendant to compel him to discover and disclose 
facts in the civil suit which could be used against him on the 
criminal prosecution. The ready answer to this claim is that 
his client is the sole cause of the delay. If he had not left the 
country, or if he appeared here and facilitated the prosecution, 
he might very well then ask the indulgence of the Court. I see 
no reason for delaying discovery. The appeal is dismissed with 
costs.

Richards, J.A.:—The defendant applied to Curran, J., for 
an order striking out the plaintiff’s statement of claim. or sus
pending proceedings in the action, on the ground that the state
ment of claim, on its face, purports to disclose the commission 
of a crime by one of the defendants; and on the further ground 
that proceedings of a criminal nature, arising out of the same 
transaction as that dealt with in the statement of claim, have 
actually been instituted against the said defendant, and that it 
is contrary to the principles of British justice that the defen
dant should, in the civil suit, be required to make production, or 
he examined for discovery, when such production or examina
tion might, and doubtless would, be used against him in the

MAN.

C. A.

Attobney-
(tENEBAL

Howell. C.J.M.

Richards. J.A.
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criminal prosecution. The Judge dismissed the application and 
the defendant has appealed to this (k>urt.

The first point seems to turn, not on any right of the defen
dant, but on the rule of law that it is the right of the Crown to 
proceed first and that it is a matter of public policy that the 
criminal proceedings should first be dealt with and disposed of. 
1 take that to be the reason, although in a number of the cases 
the grounds given arc somewhat confusing.

1 have not been able to find any decision on the point in a 
ease where the accused was out of the jurisdiction and resisting 
attempts to bring him back within the jurisdiction, as the present 
defendant is. It is stated, however, in the judgment of Bag 
gallay, L.J., in Ex parte Ball, Re Shepherd, L.R. 10 Ch.l). 667, 
that the rule restraining the plaintiff from proceeding until the 
criminal charge has been disposed of has no application t,o cases 
in which prosecution of the criminal charge is impossible by 
i*cason of the escape of the defendant from the jurisdiction be
fore a prosecution could have been commenced by the exercise 
of reasonable diligence. On careful consideration, 1 am of opin
ion that the learned Lord Justice’s statement of the law is cor

Whether the defendant did escape from the jurisdiction, or 
not, he at any rate, is out of the jurisdiction, and is resisting 
extradition proceedings, taken by the Government of Manitoba 
to bring him within the jurisdiction. If this Court were to order 
the civil proceedings to be stayed until after the criminal charge 
is tried, then, if the defendant should succeed in resisting the 
attempt to extradite him, the result would be that he could stay 
out of Canada indefinitely and the present civil action could not 
be proceeded with. For that reason, I think that we must look 
upon the circumstances of this case as subject to the same law 
as if the defendant had escaped from the jurisdiction as above.

As to the second ground, it is difficult to find precedents, be
cause the matter of production and discovery in common law 
suits, is of comparatively recent origin. The question, therefore, 
of the injustice that might be done under such circumstances has 
not received much judicial consideration.
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If the defendant were within the jurisdiction, and willing to 
be tried by the Courts, in the regular way, on the criminal 
charge, it might be proper to restrain the civil action, at least 
to the extent of not compelling the defendant to make produc
tion or be examined .for discovery. Hut, again, it seems to me 
that, while the defendant chooses to stay out of the jurisdiction 
and resist extradition and defy the process of the Courts of this 
province, we should not stay the proceedings in the civil action, 
or even stay the question of production, though I arrive at the 
latter part of this conclusion with some hesitation.

MAH.

C. A.

Attorney

Kdxt.
Richards, J.a.

It is argued for the defence that because of the different in
quiries and commissions, dealing with the matter, and the great 
publicity the matter has had in the newspapers of the province, 
the defendant has reasonable cause to fear that at present he 
might not get an impartial trial before a jury, and that he is, 
therefore, to some extent, justified in resisting extradition at 
the present time.

I cannot concur in this view of the matter. It is possible 
that the public mind has been so inflamed that for the present 
it would be better that the defendant’s trial on a criminal mat
ter of this kind should be postponed. As to that I express no 
opinion. Hut we arc not at liberty to consider that point, I 
think, while the defendant stays outside of the jurisdiction ask
ing that the discretion of the Court be exercised in his behalf, 
and at the same time resisting the attempts to bring him to 
trial within the jurisdiction. It seems to me, again, that his 
proper course would be to come within the jurisdiction and then 
apply to the proper Court for a postponement of the trial of the 
criminal charge, if he can shew that there is reasonable ground 
to believe that, at present, he might not be fairly tried. There 
is no reason to doubt that, if he could so shew, the Court would 
act upon this and see that he did not get his trial while such 
trial might for any reason be an unfair one. On the best con
sideration I can give the matter, I think the appeal should be 
dismissed.

I have not dealt, in this judgment, with the question of 
whether the statement of claim does, or docs not, in fact dis-
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dose a criminal charge, but have, for the purpose of the judg
ment only, assumed that it does. 1 have also not considered the 
effect of sec. 13 of the Criminal Code, which the respondent sets 
up, and which the appellant claims is ultra vires.

Perdue, Cameron, and Haggart, JJ.A., concurred with 
Howell, C.J.M. Appeal dismissed.

N B The KING v. GEROW; ex parte GROSS.
----- New Brunswick Supreme Court, Appellate Division, McLeod, C.J., White and
S. 0. Grimmer, JJ. June 10, 1915.

1. Costs (§ 1—14)—Seci iuty for on appeal—Delay in asking.
Where it appears that the appellant is unable to pay the costs in the 

event of a dismissal of the appeal, an application for security of such 
costs must be made promptly, and where the application is delayed 
until after the appellant had prepared and filed his factum, the Court 
will refuse to entertain same.

statement Application for security for costs of appeal. Refused.
John F. II. Teed, in support of the application.
H. W. Robertson, for appellant.
Dr. Wallace, K.C., contra.
The judgment of the Court was delivered by 

whit*, j. White, J.:—The authorities are clear that the Court max- 
order security for the costs of an appeal, but the application must 
be made promptly, and promptness is strictly enforced where 
the ground of the application is the inability of the appellant to 
respond in costs if the appeal is dismissed with costs. In this case, 
while application was made at the first opportunity (,for it had to be 
made to this Court), notice of the application might have and 
should have been given promptly after the notice of appeal. The 
notice of motion was not given until the second of the present 
month. Before that the appellant had, as he was obliged to do 
if he intended to prosecute his appeal, gone on and prepared and 
filed his factum and the respondent had prepared and filed his 
factum. Cotton, L.J., says, in Re Clough, Bradjord Commercial 
Bank v. Cure, 35 Ch.D. 7 :—

As a general rule the Court will not order security for costs if the appli
cation comes on when the appeal is in the paper or very nearly in the paper, 
it being considered unreasonable to order it when the application is delayed 
until the expenses of the appeal have been incurred.
We think the delay in giving the appellant notice of the intended 
application is sufficient to justify us in refusing this application, 
but under the circumstances without costs.

Application rejused.
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MONTREAL LIGHT, HEAT & POWER CO. v. VILLAGE OF CHAMBLY 
BASIN.

Quebec Circuit Court, District of Montreal, Purcell, J. June 30, 1015.
1. Judgment (811 A—«0)—Hen judicata—Annual taxation.

Where municipal taxes are imposed on a separate valuation roll 
each year, judgment on one year’s tax does not constitute chose 
jugee (res judicata) as regards the action for the tax of a subsequent

2. Taxes (81 El—48a)—Real estate—Buildings and improvements—
Poles mid « uu s.

Under the Municipal ( «nie of the Province of Quebec, buildings and 
improvements, including poles and wires atlixed to land, cannot la- 
taxed as real estate apart from the land to which they are attached. 
Appeal from tax assessment.
(j. 11. Montgomery, K.C., and W. F. Chipman, for peti

tioners.
G. Lamothe, K.C., for respondents.
Purcell, J. :—The question of chose jugee, raised at the hear

ing, was objected to, on the ground that, while the cause and 
the parties arc the same as in a previous case, between the same 
parties, the object which is the tax claimed for a subsequent year 
is not the same and that hence the three identities necessary to 
constitute chose jugee are wanting here. In the Stevenson ease,* 
it was held that there was chose jugee because the second case 
sought to have decided anew the same question as that already 
decided, in the first case, to wit : whether White's property was 
on a public or private street. Moreover, the second ease con
cerned a later instalment of a special tax, for improvements 
imposed in virtue of the same by-law. ( Vide also see. 1831-1-4). 
The tax, which here concerns us, is that of a subsequent year, 
based on a subsequent valuation roll duly homologated and is a 
distinct and independent debt from that already adjudicated 
on. Where taxes arc imposed on a separate roll each year, it is 
commonly held in France that a judgment on one year’s tax, 
does not constitute chose jugee as regards the action for the tax 
of a subsequent year. (S. 52, 2, 90; S. 85, 3, 60; S. 97, 3, 70.)

A decision of the Court of Cassation takes the opposite view 
of the question of an indirect tax on the revenue: S. & P. 99, 
1-97. The decision appears to be an isolated one and has been 
criticized because the indirect tax on the revenue is an annual 
one. (Lacoste, Chose Jugee, p. 454.) 1 hold, therefore, that the 
objection of chose jugee does not apply.

"27 Cud. S.C.R. 187. 503.

QUE.

C.C.

Statement

Purcell, J.

43- *4 n i w
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QUE. Respondents wish to tax wires and poles erected by appel-
C. c. lants :—

Mon the ai 1- On the streets of the Village of Chambly Basin under legis-
Poweb Oo. lativc authority, but without municipal sanction. 2. On tin 
Village of property Terrain Simard, in virtue of an agreement with the 
Chambly proprietor, giving them a right of passage or servitude thereon

---- for that purpose. 3. On the right of way of the Montreal and
lurceii.j. provjuce Lilie Railway in virtue of the lease passed on Octo

ber 30, 1897 ; 4. Respondents also seek to tax the towers and 
pillars erected by appellants on the Chambly Canal reserve 
land, who were granted this privilege by the Dominion Govern 
ment, as appears by lease of April 8, 1902. The valuation is 
fixed at the sum of $18,670.

It is admitted that the appellants do not own any land in 
the limits of the municipality. Appellants ask that the de
cision of the municipal council homologating the valuation roll, 
be set aside, claiming in brief : 1. That as they are not the owners 
of any real estate, or taxable property in the limits of the muni
cipality respondent, that their names should not appear on the 
valuation roll. 2. That as regards the towers and pillars, they 
are erected on government property and with the government 
consent. 3. That in any case the valuation is excessive.

The question then resolves itself into this: Can the respon
dents tax the wires, poles, pillars and towers erected by appel
lants on the right of way and land of third parties? The res
pondents’ right to tax is based on arts. 709, 714, and 719 of the 
Municipal Code, and among these articles, chiefly art. 709 and 
719, sec. 24 M.C.

By art. 709 they have the right to tax all lands and real 
estate (terrains ou bienfonds) as therein mentioned; art. 19, 
sec. 24, defines terrains ou bienfonds as all lands or parcels of 
land in a municipality possessed or occupied by one person or 
by several persons conjointly, and include the buildings and im
provements thereon. Now does this mean that the respondents 
have only the right to tax the land, or parcels of lands with the 
improvements and buildings thereon; or does it mean more! 
Can it be assumed that art. 19, sec. 24, when it uses the word 
“and” includes the buildings and improvements thereon—
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meant that the words "terrain and bienfonds” signified—1. all QUE-
lands; 2. all parcels of landsf The ordinary signification of the c.C.
words “terrains or bienfonds,” us given in art. 19, sec. 24, would Montreal 
seem to be all lands and parcels of lands, and that these lands Power Oo. 
and parcels of land include the buildings and improvements on village or 

these lands and parcels of lands. This view seems to be con- 
firmed by art. 719 M.C. which says, when speaking of the value ----

Purcell, J.
of taxable property : “That the actual value of the taxable real 
estate, “indudes the value of the buildings, etc., thereon.” Sup
pose, however, that the words “terraim, or bienfonds” besides 
meaning lands and parcels of lands, also meant the buildings 
and improvements on the lands and parcels of lands—the law 
does not say that these buildings and improvements on lands 
can be taxed separately from the land, but it does say that what 
is taxable is the land including the buildings and improvements 
thereon. In a case of McGee v. City of Salem, 149 Mass. R. 428, 
where the statute provided that real estate for the purpose of 
taxation “shall include all lands, within the estate and all build
ings and other things erected on, or affixed on the same”—it 
was held that “a building affixed to land cannot be taxed as 
real estate, apart from the land to which it is attached.”

The wires and poles in question here, cannot be justly termed 
buildings or improvements and when one calls to mind that this 
definition of “terrains or bienfonds” dates back to 1870 and 
further, considerably prior to the advent of electricity as a 
motor power, it is difficult to think that the municipal Code, 
when speaking of “buildings and improvements thereon,” in
tended to include in the words “wires and poles, pillars and 
towers” for the purpose of sustaining electric wires such as 
those in question here.

Here the respondents have not taxed the land and if the 
legislature intended them to have the power to tax the build
ings and improvements separately and independently from the 
land, it should have said so, in clear terms. Vide remarks <
Sir Charles Fitzpatrick in the Westmount v. Montreal L.H. <&
Power case, 44 Can. S.C.R. 364, 367 and 368. Vide also remarks 
of Sir Horace Archambeault when the same case was before the 
Court of Appeal here, 20 Que. K.B. 244, 252, 253.
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QUE. To be liable to taxation the tax payer must be within the
C. C. strict letter of the law interpreted according to its natural 

Montreal and so interpreting art. 19, sec. 24 M.C. ; it seems to
Power Co. the Court that it is the lands along with the buildings and im- 
Village of provenants (if there happen to be any such on the lands) that 
c™ the respondents are given the right to tax. Here the wires,

---- poles, pillars and towers alone are taxed, and they taken alone,
lurceii.j. not come under the designation of terrains or bienfonds, and 

hence, are not taxable.
In so far as the pillars and towers are concerned can the 

appellants be held liable as tenants or occupants? It would 
appear not, since under art. 19 sec. 19 and 19a, the tenant or 
occupant is one “qt« tient feu et lieu” which appellants do not 
and moreover arts. 948 and 949 M.C. indicate that where the 
occupant or the possessor of the land is called upon to pay taxes, 
it is because the tax is imposed on the land.

The question as to whether the wires, poles, pillars and towers 
through being attached to the soil, become immoveable (and 
here it must not be forgotten that appellants do not own any 
land in the municipality) the Courts do not propose to enter on, 
as the taxing articles provide solely to the taxing of terrains or 
bienfonds as defined by art. 19, sec. 24; moreover, not being so 
extensive as art. 2521, see. 15 R.S.Q. 1909 (School law).

Under the circumstances then, it does not seem to the Court 
that the existing articles of the Municipal Code are broad 
enough to justify the taxation here imposed by respondents or 
appellants and the appeal is in consequence maintained—the 
decision of the municipal council of respondents homologating 
the said valuation roll, is hereby set aside, in so far as appel
lants are concerned, and it is further ordered that the name of 
appellants be erased from said roll, together with the entries 
thereon affecting them, it being hereby declared that appellants 
have no property within the limits of the municipality respon
dents which should properly be inscribed on such roll ; the whole 
with costs to Brown, Montgomery & MeMiehacl, attorneys for 
appellants.

(This judgment applies to the two appeals, Nos. 155 and 179, 
submitted together.) Appeal allowed.



24 D.L.R.J Dominion Law Reports.

Annotation—Taxes—Taxation of poles and wires. QUB.
In 1801, in the case of Sherbrooke Gas and Water Co. v. City of Sher■ Annotation 

broukc, 16 L.N. 22, it was held that poles placed in the streets of a city by 
a company supplying water and gas to the inhabitants form part of the 
immoveables of the company and are subject to taxation as such.

The Supreme Court of Canada in the year 1897, in the case of the 
Waterous Engine Works Co. v. Ilovhelaga Bank, 27 Can. S.C.R. 400. Q.J.R.
5 Q.B. 126, laid down the more general principle that, in order to give move
able property the character of immoveables by destination it is necessary 
that the person incorporating the moveables with the immoveables, should 
be at the time, owner of the moveables and of the real property with which 
they are so incorporated.

In the year 1809, White, J., in the case of Bell Telephone Co. of Canada 
v. Township of Ascot, R.J.Q., 16 Que. S.C. 436, held that the poles, wires, 
etc., of a telephone company are immoveable by nature and as such are 
taxable property within the meaning of art. 700 of the Municipal Code.

The two cases of the Sherbrooke Gas and Water Co. v. City of Sher
brooke, and the Bell Telephone Co. v. Township of Asoot, above mentioned, 
have since been overruled, and it now oppears to be well settled law that 
poles and wires, etc., erected upon a public highway remain moveable pro
perty. It is true that the Superior Court (Delorimier, J.), in the one case 
of the Montreal Light, Heat »C Bower Co. v. Town of Wcafniount, decided 
to the contrary, but this judgment was reversed on appeal by the Court of 
King’s Bench, 20 Que. K.B. 244. See remarks of ArchamlM-ault, J.. at p.
249 et seg., and of Sir louis Jette, C.J., who, at p. 253, said: “There is 
perhaps this additional reason. It is said that all which is incorporated 
with the soil liecomes immoveable, but this is so upon one condition only, 
namely, that the owner of the ground be a person subject to taxation.
Now, if the poles belong to the company, the ground Moiigs to the cor 
{Miration itself and the corporation cannot tax its own property.”

This judgment of the Court of King’s Bench was maintained on appeal 
by the Supreme Court (44 Can. S.C.R. 304), where it was held that neither 
poles carrying electric wires nor gas mains and their respective equipment 
placed on or under the public streets, etc., of the town can be deemed tax
able as real estate within the meaning of the word "terrain” used in the 
French version, nor the word “lot” used in the English version of the pro
visions made by sec. 100 of the statute, 50 Viet. ch. 54, (Que.).

In the case of La Municipalité Scolaire de la Cité de Ste. Cunegondc de 
Montreal v. Montreal Light, Heat A Bower Co. 4 D.L.R. 770, 41 Que. S.C.
500, Mr. Justice l^aurendeau in an exhaustive judgment decided that water 
mains placed under the public streets are not real estate within the mean
ing of R.S.Q. (1009), art. 2521, sub-secs. 15-10, and are not subject to 
taxation as such.

These decisions were followed in an unreported case of the City of IFest- 
mount v. Montreal Light, Heat A Bower Co., decided by the Superior Court,
Montreal, No. S.C. 3803 (Greenshields, J.), on 0th April, 1012. Here, 
amongst other things the city sought to impose taxes upon certain poles, 
wires and pipes belonging to the company defendant. Among the 
considérants of the Judge, are the following:—
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QUE. Annotation (continued)—Taxes—Taxation of poles and wires.

Annotation “Considering that the defendant owns no land or immoveables within the 
limits of the plaintiffs municipality.

“Considering that the property sought to he taxed by the plaintiff is 
moveable by its nature.

“Considering that by law, property moveable by its nature can acquire 
the character of immoveable only by being placed as a permanency, or 
attached to, as a permanency, immoveable property owned by the owner 
of the moveable ;

"Considering that the plaintiff has power to tax only immoveables 
within its limits;—

“Considering that the property sought to be taxed is not ‘immoveable’ 
situated within the limits of the municipality, plaintiff.”

Doth maintain the defendant’s plea and doth dismiss the plaintiff's 
action with costs.

On May 14. Iff 13, the ( irenit Court for the District of St. Francis, 
presided over by Hutchinson. .1. (of the Superior Court), decided in the 
case of the Town of Cookshire v. Canadian Telephone Co., that poles and 
wires of the company defendant erected on the public highway are not real 
estate or immoveable property, but are moveable by their nature, and that 
property moveable by its nature can acquire the character of an immove 
able only by lieing placed as a permanency or attached to in .vi
able property owned by the owner of the moveable. This case has not 
been reported, but bears the number 31, of the records of the Circuit Court 
for the District of St. Francis, for the year 1913.

Another unreported case decided in the same sense as the last mentioned 
is that of the School Commissioners of Montmagny v. Hid Telephone Co. 
of Canada, Circuit Court, District of Montmagny, No. 1173. Judgment 
rendered March 13, 1914, by Cimon, J., of the Superior Court.

See also Village of Tierreville v. Hell Telephone Co., 23 D.L.R., p. 635.

B.C. Re DOMINION TRUST AND HARPER.
British Columbia Court of Appeal, Macdonald, C.J.A., Irvinq, Martin, anil

O.A. McPhillips, JJ.A. November 2, 1915.
1. Corporations and companies (8 VIC—332)—Winding-up of tkvst

COMPANY—HlGIITS OF C'EST LI QUE TRUST—RECOVERY OF SECURI
TIES—Assets of estate.

The right of a trust company, to retain as its remuneration, part 
of the profits realized from investments, creates a trust coupled with 
an interest, which, upon the winding-up of the corporation passes to 
the liquidator as an asset for the general benefit of creditors, and the 
court will not compel the liquidator, before the final wind-up. to 
surrender such securities to the cestui que trust, nor appoint a special 
trustee to carry it into effect.

Statement Appeal from judgment in action against liquidator.
Sir Charles Ilibbert Tapper, K.C., for appellant, claimant. 
Joseph. Martin, K.C., for respondent, Trust Co.

Macdonald,
C.I.A.

Macdonald, O.J.A.:—I do not find it necessary to discuss 
at length the rights of the liquidator to carry on the business of
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the Trust Company for the beneficial winding-up thereof. There 
is nothing in the evidence to shew the impropriety of his doing 
so, and there is ample in the provisions of the Winding-up Act 
to authorize him to do so perhaps without, but certainly with 
the approval of the Court.

The Trust Company undertook to invest £1,000 of appel
lant’s money in a mortgage security. The mortgage was taken 
to the company who agreed to hold it in trust for the appellant 
to the extent of appellant’s interest therein, and here arises the 
only point in the ease. The trust was one coupled with an in
terest. The appellant was to find £1,000 and the company was 
to find the investment and guarantee the repayment of the same 
with interest at 4V2 per cent, per annum, and to retain as its 
remuneration for the management of the transaction the differ
ence between 4^ per cent, and the 7 per cent, reserved in the 
mortgage.

It is quite apparent that the company was not a bare trustee 
and that the appellant at least while the company’s affairs were 
normal was not entitled to call upon the company to hand over 
to her the mortgage security. The company is now in liquida
tion. The liquidator was appointed by the Court. The prin
cipal sum will not be due until 1917. The liquidator resists the 
demand of the appellant to hand over the mortgage to her and 
claims the right to carry through, to the end, the transaction 
entered into between her and the company, collecting and pay
ing the appellant her interest from time to time. Now, it is of 
importance to note what it is that the appellant demands. It 
is not the removal of a dishonest or bankrupt trustee, and the 
appointment of another in its stead, nor yet the appointment of 
a receiver to protect the interests of both parties, but it is that 
the liquidator shall be ordered to deliver to the appellant, or 
what is the same thing, to the appellant ’s solicitors, the mortgage 
and other securities and execute an assignment thereof to her.

Apart altogether from the question to which I have referred, 
of the right of the liquidator to carry on the business, I think 
the appellant’s claim to the relief sought is not well founded. 
The liquidator has a very substantial interest in the mortgage 
which, in the interest of the bankrupt estate he is bound to pro-

B. C
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He
Dominion

Trust

Macdonald,
O.J.A.
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lect and make the most of. If, for any reason, it were right to 
determine his control of the mortgage, it would, in my opinion, 
be manifestly wrong to do so by compelling him to assign the 
mortgage and the control thereof unconditionally to the appel
lant without regard to the estate's interest therein.

We were told from the Bar that this is one of a large number 
of cases involving in the aggregate a very large sum of money, 
which would become available to the creditors of the insolvent 
company by reason of that company’s interests in mortgages 
and transactions of the kind in question. The winding-up may 
take years; in these circumstances, with a competent and honest 
liquidator, as 1 must assume him to be, and with the protection 
afforded by the Court, it would, it seems to me, be in the in
terests of none, and greatly to the detriment of all, if instead 
of one agent or trustee charged with the carrying to completion 
of all the very numerous transactions of this class involved in 
the liquidation, and thereby protecting at a minimum expense 
the interests of the estate, each transaction should become the 
subject of a special trusteeship. I would dismiss the appeal.

Martin, J.A. :—In my opinion, sec. 20 is sufficient authority 
lor the Order appealed from. There was no fraud in the orig
inal transaction and the security was admitted before us to be 
sufficient, so no danger arises from the inadequacy of the guar
antee, which, in any event would only partly fail as some divid
end will be paid. No good reason has been adduced for depriv
ing the creditors of the benefits of the large profits, about $14,0(10 
per annum, which the estate will derive from this and similar 
arrangements being safely carried out by the liquidator, an 
officer of this Court, whatever may be said of the state of affairs 
which existed before his appointment.

Irving, J.A. :—I would dismiss appeal.
McPhilups, J.A., dissented. Appeal dismissed.

WILLETT MARTIN CO v. FULL.
Prince Edward Island Supreme Court, Sir IV. IV. Sullivan, (Fit'.unvI'L 

and llaszard, .1,1. Map 14. 1916.
1. Corporations and companies (8 VII R—373)—Foreion corporation 

Non-compliance with statutory requirements — Effect on 
validity of contract.

A contract entered into by a foreign corporation in violation < f Hip 
Extra-Provincial Companies Act 1913 (P.E.I.), prohibiting, under
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penalties, foreign corporations from carrying on business unless a 
sworn statement, required by the statute, is transmitted to the Provin
cial authorities, is illegal and unenforceable by the corporation.

2. Constitutional law i # 11 A 2—194?)—Provincial powers—Regula
tion OF EXTRA-PROVINCIAL CORPORATIONS.

The Extra-Provincial Companies Act 191.1 (P.E.I.), intended for 
the regulation of foreign or extra-provincial corporations is within 
the powers of a province comprised under the head of “Civil rights in 
the Province” in the B.N.A. Act, 1867.

The plaintiffs, a body corporate constituted in the State of 
New York, seek to recover from the defendant a sum of money 
upon a contract made in this province.

W. E. Bentley, K.C., for plaintiffs.
N. McQuarrie, K.C., and J. J. Johnston, K.C., for defendant. 
Sir W. W. Sullivan, C.J. :—The case comes before us by way 

of demurrer to the defendant’s fourth plea to the plaintiffs’ de
claration. The question raised by the demurrer is based on the 
allegation contained in the aforesaid plea, that the debt was con
tracted after the passing by the legislature of this province, in 
the year 1913, of a statute, intituled : An Act respecting Extra- 
Provincial Companies, and that the contract on which it has 
arisen was entered into in contravention of that statute. The 
relevant provisions of the Act are as follows :—

1. Every company, not incorporated by or under the authority of an 
Act of the Legislature of P.E.T.. which carries on business in Prince Ed
ward Island, having gain for its purpose or object, for the carrying on of 
which a company might be incorporated under the Prince Edward Island 
Joint Stock Companies’ Act, or an Act of the Legislature of Prince Edward 
Island, shall, before beginning business in the province, make out and 
transmit to the provincial secretary a statement under oath shewing: 
(a) The corporate name of the company ; (ft) How, and under what special 
or general Act. the company was incorporated ; (c) Where the head office 
of the company is situated ; (d) The amount of the authorized capital 
stock; (e) The amount of stock subscribed or issued, and the amount 
paid up thereon ; (/) The nature of each kind of business the company is 
empowered to carry on, and what kind or kinds of business is or are carried 
on in Prince Edward Island ; (g) The names of the directors and officers 
of the company, and its agent or agents in this Province.

2. Such company shall also transmit to the provincial secretary in the 
month of January in each year, a statement shewing all changes in the 
directors, officers and agents of such company that have taken place during 
the preceding year.

3. Every company which fails to comply with the provisions of this 
section shall be liable to a penalty of $10 for every day during which such 
default continues, and every director, manager, secretary, agent, traveller 
or salesman of such company, who, with notice of default transacts within

P.B.I.

8. C.

Willett 
Martin Co.

Statement

BulllTan, C.J.



<>74 Dominion Law Reports. [24 D.L.R

P.E.I.

S. C.

Willett 
Martin Co.

Sulllfin, C.J.

Prince Edward Island any business whatever for such company, shall, for 
each day on which he so transacts such business, be liable to a penalty of 
ten dollars, to be recovered as a private debt by any person or corporation 
suing therefor.

In thu argument at the Bar there was much discussion n 
garding the construction of the Act, and, especially as to the 
application of its penalties. On the face of it, as it appears in 
the Statute Book, the whole Act comprises 5 clauses, or para
graphs, numbered 1, 2, 3, 4, 5. The clauses quoted above are 
numbered 1, 2 and 3, and the question raised as to whether the 
penalty named in the first part of clause number 3 applies to 
clause number 1 and to clause number 2.

It must be said that the Act is most inartistically, indeed 
most carelessly drawn, but it involves upon the Court to ascer
tain from its language, if possible, what the legislature intended, 
and to give the enactment that meaning if the language will 
warrant such a construction.

In Maxwell on Interpretation of Statutes, 3rd ed., p. 319, the 
principle of construction is laid down in these terms :—

Where the language of a statute, in its otdinary meaning and grammati 
cal construction, leads to a manifest contradiction of the apparent purpose 
of the enactment, or to some inconvenience or absurdity, hardship or in 
justice, presumably not intended, a construction may be put upon it which 
modifies the meaning of the words, and even the structure of the sentence.

In Salmon v. Dnncombe, 11 App. Cas. 627, Lord Hobhousc, 
in delivering the judgment of the Privy Council, says:—

It is, however, a very serious matter to hold that when the main object 
of a statute is clear, it shall In; reduced to a nullity by the draftsman's 
unskilfulness or ignorance of law. It may In* necessary for a Court of 
Justice to come to such a conclusion, but their Lordships hold that nothing 
can justify it except necessity or the absolute intractability of the Ian 
guago used.

The application of these principles to the present case, justi
fies, it seems to me, construing the words “this section” in the 
first part of clause number 3, in order to give proper effect to 
them, as including and referring to clauses numbered 1 and 2. 
This construction would constitute the three clauses, one section, 
numbers 2 and 3, as their wording indicates, being merely sub
sections. This would make the enactment uniform and give 
effect to all its language. It would moreover render every com
pany which failed to comply with all the provisions of the Act
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liable to the penalties mentioned, which is, 1 have no doubt, 
what the legislature intended.

The plaintiff's are an extra-provincial corporation which, 
according to the pleadings, as already stated, carried on business 
in this province having gain for its purpose or object, and before 
beginning such business, namely, before entering into the con
tract in question, did not make out and transmit to the provincial 
secretary a statement under oath containing the information re
quired by the Act respecting Extra-Provincial Corporations. The 
question is, whether in the circumstances, the plaintiffs can main
tain an action in this Court to enforce such contract.

It is obvious that the object which the legislature had in 
view in requiring the information mentioned was the protection 
of the public, and that protection is sought to be secured by 
the enactment which requires that, before beginning such busi
ness a company shall make out and transmit to the provincial 
secretary a statement under oath as mentioned in the Act, in 
other words the statute prohibits an extra-provincial company 
from commencing business in this province of the kind men
tioned unless and until such statement is so made out and trans
mitted. Numerous cases decide that contracts entered into in 
violation of statutory provisions arc void and " of en
forcement in a ( 'ourt of law : Bensley v. Bignold, 5 B. & Aid. 335 ; 
Cope v. Howlands, 2 M. & W. 149 ; Feryusson v. Norman, 5 Bing. 
(N.C.) 76, and Mcllis v. Shirley Local Board, 16 Q.B.D. 446. arc 
leading examples of this class; and the later ease of Victorian 
Daylesford Syndicate v. Doit, [1905] 2 Ch.D. 624, is to the like 
effect. In that ease Buckley, J., says:—

There is no question that a contract which is prohibited, whether ex 
pressly or by implication, by a statute is illegal and cannot he enforced. 
. . . If (he says), I arrive at the conclusion that one of the objects is 
the protection of the public, then the act is impliedly prohibited by 
the statute, and is illegal. . . . The purpose is a public purpose, and 
therefore upon all the authorities the act for the doing of which penalty 
is imposed is an act which is impliedly prohibited by the statute, and is 
consequently illegal.

In the ease of Bonnard v. Dott, [1906] 1 Ch.D. 740, the ease 
<>f Victorian Daylesford Syndicate v. Dott, supra, is approved 
and followed by the Court of Appeal. In line with those auth
orities is the case of Brown v. Moore, 32 Can. S.C.R. 93.

P.E.I.

8.C.

Willett 
Martin Co.

Full.

Sullivan, C.J.

D33D



676 Dominion Law Reports. [24 D.L.R

P.E.I.

8. C.

Willett 
Mabtin Co. 

».

SuUlTtn. C.J.

As the whole, indeed the sole, purpose of the Act in question 
in this case is the protection of the public, and as the contract 
sued upon was made in violation of the Act, 1 am led to the con
clusion, warranted, in my opinion, by ample authority, that the 
contract was an illegal contract on which the plaintiff company 
cannot maintain an action in a Court of law.

An additional point stated on behalf of the plaintiff is that 
the provincial legislature had not power to pass the Act respect 
ing Extra-Provincial Companies. In my opinion, the Act deals 
with that class of subjects comprised under the head of Civil 
rights in the Province in the B.N.A. Act, 1867, which is infra 
vires a provincial legislature. The decisions of the Privy Coun
cil in Citizens Insurance Co. v. Parsons, 7 App. Cas. 96, and 
Atty.-Qen. (Ontario) v. Atty.-Gen. (Dominion of Canada), 
[1896] A.C. 348, lead to this conclusion, which is supported by 
the view expressed by Lord Haldane, L.C., in the recent case of 
John Deere Plow Company, Ltd. v. Wharton, 18 D.L.R. 353, 
[1915] A.C. 330, wherein he says:—

It might have been competent to that legislature (a provincial legiti 
lature) to pass laws applying to companies without distinction, and re
quiring those that were not incorporated within the province to register 
for certain limited purposes, such as the furnishing of information.

The result is that judgment be for the defendant on the de
murrer with costs.

Fitzgerald, J. :—I have had the advantage of reading over 
the judgment of the Chief Justice, in which I entirely concur.

I desire shortly to add, that in construing the third section 
of this statute I see no difficulty in reading the unskilful lan
guage used therein, so as to make it sensible and intelligible, 
and so that the manifest intention of the Act be not defeated 
by too literal an adhesion to its precise language.

Under the authority of the Duke of Buccleueh, 15 P.D. 86, 
Salmon v. Duncombe, 11 App. Cas. 627, and Rex v. Vascy, 
[1905] 2 K.B. 748, I read this statute as imposing a penalty on 
any breach of its provisions.

Under such an interpretation the single question remains, did 
the legislature intend to prohibit an extra-provincial company 
from doing business in this province, unless and until it had 
first transmitted to the provincial secretary a sworn statement
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shewing its corporate name, how and where incorporated, its 
authorized capital stock—subscribed and unsubscribed, the 
amount paid up thereon, the nature of its business, and the 
names of its directors and officers, etc., or was it oidy intended 
that certain penalties should follow as a consequence of any 
infraction of the ActT

It must be borne in mind that in deciding this question in 
this suit, we are dealing with a demurrer which admits that the 
plaintiff company was an extra-provincial company, and that 
the alleged indebtedness of the defendant to the plaintiff arose 
from and in respect to business begun by plaintiff in the pro
vince, without and before making and transmitting the required 
statement.

Simple and concise are the words used in the statute.
Every company . . . which carries on business . . . shall before 

beginning business in the province make out and transmit to, etc., a 
statement under oath, etc., 
and their meaning cannot be doubted.

They are imperative, and convey, I think, a clear intention 
to prohibit any act of business within the province of extra
provincial companies, until they have a legal status here, until 
they become an entity here, in a sense are re-incorporated here.

The penalties subsequently inflicted do not detract from 
the force of these words. Their amount is so small that they 
would be wholly inadequate to accomplish the object the legis
lature had in view.

The object of the statute, its whole purpose, is the protection 
of the public. It requires companies seeking to do business here 
to disclose their authority, their nature, their capital, and their 
directorate, so that the public may have at least some knowledge 
of what, and with whom they are dealing.

If the Act is prohibitive, with a public purpose, the prin
cipal of law is clear that no man can recover in an action 
founded on a breach of its provisions: Mellis v. Shirley Local 
Board, 16 Q.B.D. 446; Brown v. Moore, 32 Can. S.C.R. 93.

I concur with the Chief Justice that there be judgment for 
the defendant on this demurrer with costs.

Haszard, J. :—The question here is fairly raised as to whether 
the provisions of the statute are prohibitory and prevent the
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enforcement of a contract entered into in this province by a for
eign corporation without first complying with its provisions.

The wording of sec. 1 :—
Shall before beginning business in this province make out and transmit 

to the provincial secretary a statement under oath shewing, etc., 
is clear and emphatic.

Sec. 3 (which, with sec. 2, in my opinion, should be read as 
part of sec. 1) provides that every company which fails to com 
ply with the provisions of this section shall be liable to a penalty 
of $10 for every day during which such default (failure to 
transmit the required statement) continues. In MeUis v. Shirley 
Local Board, 16 Q.B.D. 446, at 453-4, Bowen, L.J., said :—

The established rule of law is and always has been that no action 
can be maintained on a contract which is prohibited either by the common 
law or by statute.

The rule was so stated he says, by Lord Ellenborough in 
Law v. Hod son, 11 East 300, and it was repeated by other Judges 
in Taylor v. Crowland Gas & Coke Co., 10 Ex. 288, 293, and in 
further discussing the question, he says:—

If you can find out that the Act is prohibited, then the principle is 
that no man can recover in an action founded on that which is a breach 
of the provisions of a statute.

This same doctrine has both before and since been laid down 
in a number of cases, and more recently by the Supreme Court 
of Canada in Brown v. Moore, 32 Can. S.C.R. 0?, and by the 
Court of Appeal of British Columbia in the North Western Con
struction Co. v. Young, 13 B.C.R. 297, and is without doubt the 
settled law to-day.

Is therefore our statute prohibitory? On a full considera
tion of the whole Act and of the intention of the legislature 
and of the words used, “shall before beginning business in this 
province make out,” etc., it is difficult to imagine what stronger 
or more apt words could well have been used.

I am of opinion, that the statute is prohibitory in its terms, 
and consequently that a contract entered into in this province 
is in contravention of its provisions, and is illegal and void. I 
also concur with the judgment of the Chief Justice that there 
will be judgment for the defendant in this demurrer with costs.

Judgment for defendant.
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CHISHOLM v. CHISHOLM
Xova Scotia Supreme Court, Graham, C.J., atul Russell, Drysdale and

Uitekie, /./ I Up 88 ISIS
1. Specific performance (8 IE—30 ) —Sale of land uy co trustee 

Binding effect on others—Directions.
An agreement for .the sale of land made by one of the trustees 

named in a will is not binding upon the other, and cannot lie specif! 
cally enforced against him, regardless of a direction in the will of the 
deceased trustee that the agreement made by him should be carried out.

Appeal by defendant from the judgment of Longley, J., in an 
action for specific performance.

W. A. Henry, K.C., and D. C. Chisholm, for appellant. 
William Chisholm, K.C., and J. L. Ralston, K.C., for re

spondent.
Graham, C.J. :—This is an action for specific performance 

of an alleged contract to sell to the plaintiff a farm known as 
the Stone House farm, and for alternative relief.

This farm was devised by will dated November 5, 1906, by 
one Duncan A. Chisholm under the residuary clause of the 
will as follows :—

All the rest and residue of my estate, real, personal and mixed of which 
I shall die seised and possessed, or to which I shall be entitled at my 
decease, I give, devise and bequeath to my uncles, Rev. John J. Chisholm 
and Rev. Archibald Chisholm, of Judique, to be by them used for spiritual 
purposes for the benefit of my late father, my mother, myself and other 
members of the family.

On November 3, 1907, the alleged contract for the sale of the 
farm was made with the plaintiff as follows :—

I hereby agree to sell the Stone House farm and stock to Colin V. 
Chisholm for the sum of $4,000, his aunt Elizabeth Chisholm (nee Fraser) 
to have her home and support as hitherto in her old home till death, her 
interest in the estate to lie deducted from the sum of $4,000 agreed upon. 
Heatherton, October 3, 1907. ( Sgd. ) J. J. Chisholm.

It will be noticed at once that it is signed by only one of 
the devisees and that the action is brought against the other. 
In the meantime the one who did sign departed this life having 
made a will, a codicil to which contains this clause :—

I give and devise to my brother, the Rev. Archibald Chisholm, of Judi
que, in the county of Inverness, Province of Nova Scotia, all my right, title 
and interest in the property real, personal and mixed, devised and be
queathed to me and the said Rev. Archibald Chisholm by my late nephew, 
Duncan A. Chisholm, of Heatherton, in the said county of Antigonish by 
will 1 fearing date of November 5, 1906, and recorded in the registry of 
deeds, for the county of Antigonish aforesaid, at Antigonish, in book 67, 
at p. 199 et seq., and I direct that my said brother the said Rev. Archi-

679

N. S.

S.C.

Statement

(îraham, C.J.



680 Dominion Law Reports. [24 D.L.B

N. S. bald Chisholm, shall for me and on my behalf carry out the intentions of
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the said will of the said late Duncan A. Chisholm with respect to said 
property. I also further order and direct that the said Rev. Archibald

Chisholm

Chisholm.

Chisholm shall carry out the agreement with my nephew Colin V. Chisholm, 
of Heatherton, aforesaid, for the purchase of the Stone House property (so 
called) at Heatherton aforesaid, and devised to us by the said late Duncan

Graham, C.J. A. Chisholm and shall give the said Colin V. Chisholm a good and sufli 
vient deed of said property upon payment of the purchase price agreed

Whether the clause in the will of Duncan A. Chisholm 
created a trust in respect to this farm, my own opinion is that 
it did not, or whether it is to be regarded as a gift to the two 
clergymen, or whether it is uncertain and cannot be enforced 
and, therefore, the property reverts to the donor, it is clear, I 
think, that the alleged contract did not bind the defendant, the 
Rev. Archibald Chisholm in any way. He did not sign it or 
authorize or ratify it. The clause in the codicil is ineffectual to 
bind him. The defendant has done nothing whereby he is bound 
to execute a deed of the land. There cannot be given to the 
plaintiff a good title to this farm.

The action is really brought against defendant as trustee 
under the will of Rev. John J. Chisholm.

But assuming there was a valid trust created under the will 
of Duncan A. Chisholm, the Rev. John J. Chisholm could not 
delegate its performance to his brother in that way, and if this 
is not a valid trust but a mere contract, signed by only the Rev. 
J. J. Chisholm, then, as I have already said, a good title to the 
land cannot be made in that way. The plaintiff cannot succeed 
in this action for specific performance and the appeal must be 
allowed.

Meanwhile the plaintiff has been living on the land. The 
title having failed, money paid to the Rev. J. J. Chisholm, or 
credits made on account of the price must be returned to the 
plaintiff by the estate of the former, for which purpose the 
other two executors besides the Rev. Archibald Chisholm may be 
added as defendants.

The cost of the support of Mrs. Eliza Chisholm must be 
allowed to the plaintiff. The estate will not be allowed for the 
profits of the land as against the plaintiff during his occupancy, 
the title having failed: Temple v. McDonald, 2 Old. 155; Dart
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on Vendors and Purchasers, 299. He will he allowed for his 
improvements: Park hurst v. Van Court land, 1 Johns. Ch. 274.

The accounts will be taken accordingly by the referee.
The defendant should have the costs of the appeal. The costs 

of the action will be apportioned between the parties relatively 
to the claim for specific performance and the alternative re
lief. Necessary amendments will be made in the statement of 
claim to give the remedies mentioned in this opinion.

Dryrdaiæ, J. : -By the will of Duncan A. Chisholm directions 
were given that his debts and funei.d expenses should be paid. 
Then a number of bequests in money were given. And lastly, 
the rest and residue of the estate, real, personal and mixed, was 
given and bequeathed to the Rev. J. J. Chisholm and Rev. Archi
bald Chisholm to lie by them used for spiritual purposes. Rev. 
J. J. Chisholm ami the plaintiff were nominated executors, took 
probate and accepted the trust. The estate consisted of real 
estate valued at $2,500 and personalty appraised at $790. The 
controversy here arises over a contract of sale made respecting 
the real estate by the Rev, J. J. Chisholm to the plaintiff and 
the action is for specific performance of the agreement.

1 am of opinion the first point taken by Mr. Henry is con
clusive as against this action prevailing. The sale purports to 
he made by the Rev. J. J. Chisholm os one of the residuary 
legatees. The reverend gentleman did not specifically get the 
property in question. He with another reverend gentleman only 
got the rest and residue of the estate after all other things in 
the will were provided for. It was the duty of the plaintiff and 
the Rev. J. J. Chisholm, as executors, to dispose of all the estate, 
attend to the specific directions and then hand over the residue 
as directed. The executors here have a power of sale which they 
are obliged to exercise. The plaintiff is one of the executors and 
he cannot buy from himself, no matter what form the contract 
takes. The attempt to buy from the Rev. J. J. Chisholm is 
nothing short of a contract with himself, a thing a trustee can
not enter into, much less specifically enforce.

I do not purpose discussing the many nice questions raised by 
counsel and discussed on the argument on the assumption that 
the contract is good, because such a discussion was, I think,
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fruitless. The one point I have dealt with 1 take to be conclusive 
against plaintiff. I would allow the appeal and dismiss the 
action.

Ritchie, J. :—This is an action for specific performance. The 
Stone House property at Antigonish, in respect of which the 
action is brought was part of the estate of Duncan A. Chisholm, 
and is included in the residuary clause of his will, which is as 
follows : (the clause is set out in full in the judgment of *11 is 
Lordship the Chief Justice).

The Rev. J. J. Chisholm is dead. He and the plaintiff were 
the executors under the will. The residuary clause creates a 
trust. The trust is in very vague and general terms, but no 
question was raised, either in the pleadings or at the bar, as to 
its validity and, therefore, no such question arises for the con
sideration of the Court.

The Rev. J. J. Chisholm entered into a contract with the 
plaintiff for the sale to him of the Stone House property and 
this contract the plaintiff seeks in this action to have specifi
cally enforced. Specific performance is resisted by the surviving 
trustee, the Rev. Archibald Chisholm. That which must be re
garded as the contract is in writing and in the following terms:—

(The contract is set out in full in the judgment of His Lord- 
ship the Chief Justice.)

The plaintiff has tendered the sum of $2,667. This is the 
correct amount provided that $1,333 is the correct amount to de
duct from the purchase price, and this cannot be ascertained 
from the written contract.

The evidence is clear and uncontradictcd that a short time 
before the written contract was executed the Rev. J. J. Chis
holm agreed that the amount of the deduction was to be $1,333. 
As to this question of fact there is no doubt whatever. The trial 
Judge has made a distinct and positive finding and it finds ample 
support in the evidence. But the question is whether the evi
dence as to the $1,333 having been agreed upon by the Rev. J. J. 
Chisholm and the plaintiff as the amount to be deducted was 
properly received. It is familiar law that what Scotch lawyers, 
call the Communings, and English lawyers, call the negotiations, 
cannot be received to change the terms of a written contract, but



24 D.L.R.] Dominion Law Reports. 683

interpreting the contract in the light of surround in g eireum- w 5 
stances is another matter. The interpretation of a written con* s. v. 
tract by extrinsic evidence of surrounding facts means that the 
Court, in getting at the meaning of the words used in a contract v. 
has regard to the particular facts, acts and circumstances in ' IIIWHOf 
respect of which the words are used, or, in other words, sur- Rltrbi' ' 
rounding circumstances arc given effect to. As an aid to con
struction, of course, such evidence is not received if the written 
contract is clear and complete on its face. Extrinsic evidence 
is resorted to for the purpose of finding out what the contract is; 
not for the purpose of adding to or detracting from the terms 
of the contract.

The contract in question is complete and clear on its face 
except in one important particular in respect to part of the 
subject-matter of the contract, namely, which amount was to be 
deducted from the purchase price. But by ealling in aid extrin
sic evidence of the fact that the parties had agreed that $1,333 
was the amount to be deducted, there is no difficulty in ascer
taining the meaning and intention of the written contract. This 
explanatory fact does not in any way alter or vary the contract, 
but simply makes clear and complete what the parties meant by 
the words they used in the contract. It is merely a source of 
interpretation, an aid in ascertaining what the written contract 
is. The Rev. J. J. Chisholm, when the $1,333 was agreed on as 
the amount of the deduction, wrote it in a book. I go to this act 
and the verbal agreement to find out what was intended by the 
use of the word “deducted” in the contract and in that way 1 
identify the amount which under the contract was to constitute 
the deduction. In 2 Taylor on Evidence, p. 856, it is said ;—

It may be said broadly that extrinsic evidence of every material fact 
that will enable the Court to ascertain the nature and qualities of an in
strument, or in other words to identify the persons to whom and the 
things to which the instrument refers, must of necessity be received. To 
discover the intention of the writer of an instrument, as evidenced hv the 
words he has used, is always the object and the Judge must put himself 
in the writer’s place and then see how the terms of the instrument alTeet 
the property or subject-matter. With this view extrinsic evidence of all 
the circumstances surrounding the writer of the instrument is admissible.

And at 857 it is said :—
If the terms be vague and general, or have divers meanings, parol evi-
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In this case I have, in order to give effect to the contract, to 
find what the deduction really was. The contract is explicit

Ritchie, J. that there is to he a deduction. I think that Macdonald v. Long- 
bottom, 1 El. & El. 977, is in point. At 985 Earle, J., said :—

The contract here is most explicit; it is to purchase of the plaintiffs* 
‘‘vour wool” at Ids. a stone to Im> delivered in Jnverpool. The oral evi
dence is undoubtedly admissible to identify the subject- matter of tin- 
contract and to shew what “your wool” really was. The Judge who has to 
construe the written document cannot have judicial knowledge of the subject- 
matter, and evidence has been invariably allowed to identify it. The pre 
vious conversation, therefore, between one of the plaintiffs and the de 
fondant's agent is admissible for that purpose.

1 am of opinion that extrinsic evidence was admissible to 
shew what the deduction to be made under the contract really 
was. Apart from the question as to the admissibility of the ex
trinsic evidence three objections to the plaintiff’s right to re
cover were urged: (1) Because the plaintiff did not, before 
action, tender a deed to the defendant for execution. (2) Be 
cause the plaintiff could not legally purchase the property from 
his co-executor, the Rev. J. J. Chisholm. (3) Because the Rev. 
J. J. Chisholm could not make a valid contract for the sale 
of the trust property apart from his co-trustee, the defendant.

As to objection 1 (assuming but not deciding that it is neces
sary in this province to tender a deed before bringing an action 
for specific performance), I think the short and complete an
swer is that the defendant told the plaintiff in terms that he 
would not carry out the agreement. This was notice by clear 
implication that tendering a deed would be of no avail.

In my opinion it is not now open to the defendant to take 
this objection. I may add that this point is not raised by the 
pleadings; it is a case in which an amendment to raise this 
technical point would be refused.

As to objection 2, it goes without saying that executors or 
trustees acting as such cannot sell to each other. But this case, 
in my opinion, does not come within the rule. Under the residu
ary clause in the will the title to the stone house property be
came vested in the Rev. J. J. Chisholm and the defendant as
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trustees. They had by implication a power to sell because, other
wise, the trust could not be carried out. The plaintiff as execu
tor had no interest whatever in this real estate; the title was 
wholly in the trustees. There was no power of sale to the execu
tors in the will which would enable them to sell real estate. In 
no way could the executor have anything to do with the sale of 
real estate, except in the ease of an insolvent estate, under license 
to sell from the probate Court. That position does not arise 
here. There is no conflict of interest and the objection cannot 
prevail.

Objection 3, in my opinion, is the serious one for the plain
tiff. On this branch of the case the first question which pre
sents itself is :—

Is the contract made by the Rev. J. J. Chisholm (apart from 
the point as to ratification by the defendant) an enforceable 
contract?

I am of opinion that it is not because the defendant, who was 
a co-trustee, was not a party to it. The trustees under the will 
were joint trustees and, therefore, must execute the duties of 
their office in their joint capacity. As to this the law is cor
rectly laid down in 28 Am. & Eng. En. at Î186, where it is said

The general doctrine does not appear to admit of dispute that when 
the administration of a trust is vested in several trustees they all form 
hut. one collective trustee and must exercise the powers of the office in 
their joint capacity. Their interests and authority being equal and un
divided they cannot act separately hut all must join. Thus one trustee 
alone has no power to convey, lease or hind the trust property or to per
form any act resting in the sound discretion of the trustees as a body.

There is no evidence of any authority from the defendant to 
the Rev. J. J. Chisholm to make a sale of the property, but 
even if there had been the selling of a property involves the 
exercise of discretion and a trustee cannot delegate to his co
trustee the exercise of a discretion which he should himself 
exercise. The duty which trustees owe to the trust involves the 
exercise of the discretion of all the trustees. It follows that the 
contract made with the Rev. J.J. Chisholm was not an enforce
able contract, ami the question is, has anything happened since 
which has the legal effect of turning a contract that was not 
enforceable into one that is? At the time of the death of the 
Rev. J. J. Chisholm there was no enforceable contract. If the
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defendant could verbally ratify the action of his co-trustee he 
did ratify it. Speaking of the defendant the plaintiff says:—

He came up and asked me to take the place as 1 understood it on the 
agreement that I made with Father John, $4,000 and one-third to C 
deducted and I said I would take it at that.

This evidence is without contradiction, but the question as to 

its legal effect remains. In my opinion it cannot operate by way 
of ratification. The Rev. J. J. Chisholm was not professing to 
act for his co-trustee; he was professing to act only for himself. 
The words of the contract arc: “I hereby agree to sell, etc.” In 
Vere v. Ashley, 10 B. & C. 298, Parke, J., said:—

The rule as to ratification applies only to the acts of one who professes 
to act ns the agent of a person who afterwards ratifies.

In Fry on Specific Performance, 5th ed., at 271, it is said :
A contract made by a man purporting and professing to act on his own 

behalf alone and not on behalf of a principal, but having an undisclosed 
intention to give the benefit of the contract to a third party, cannot be 
ratified by that third party so as to render him able to sue or liable to 
be sued on the contract. The hypothesis of ratification is that, the rah1 r 
is already in appearance the contractor and that by ratifying lie holds as 
done for him what already purported or professed to be done for him.

The above text is absolutely supported by the case of Kdyh 
ley, Maxsted d* Co. v. Durant, [1901] AX’. 240. If the plaintiff 
could make out a case of ratification he would probably be able 
to escape the objection of the Statute of Frauds. But if, as I 
think, there can be no ratification then it comes down to a mere 
verbal agreement between the plaintiff and the defendant and 
that is, in consequence of the Statute of Frauds, an unenforce
able agreement. The defendant is the executor of the Rev. ,1. J. 
Chisholm and took probate of his will. A codicil to this will 
contains a direction that the defendant shall carry out the con
tract of sale and convey the Stone House property to the plain
tiff. This is a nugatory direction and cannot possibly have any 
effect. I think I need not elaborate as to this. Of course, the 
powers of the Rev. J. J. Chisholm as trustee ceased at his death. 
It is urged that because the defendant took out probate of this 
will he is bound to carry out this direction which the Rev. .1. J. 
Chisholm had no power or right to make. I do not think so.

Authorities were cited to shew that taking probate of a will 
is an acceptance of the trusts. I quite agree, but T am very con
fident that no authority can be found for the proposition that
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this doctrine applies where as here the testator had no kind of 
power or authority to deal by his will with the trust.

This objection, last considered, is fatal to the plaintiff’s case, 
and I, therefore, am of opinion that the appeal must be allowed. 
1 come to this conclusion with regret.

Kvhkkll, J., concurred with Ritchie, J.
Appeal allowed.

CHINIQUY v. BEGIN
(Quebec Court of King's Bench, Appeal Slide. Sir Horace Archambcault, C.J.,

Trenholme, Cross, Carroll and Pelletier, ,/,/. April 24, 1015.
1. Libel and hlandeb (I II B—18)—Charge of illegal marriage—Right

OF ACTION BY CHILDREN.
A charge that a man and hi* wife lived in a state of concubinage 

presupposes the illegitimacy of their children and will entitle such 
children to maintain an action for libel regardless whether it is true

2. Evidence ( | IV V—401 )—Documentary evidence—Certificates of
MARRIAGE AND BIRTH.

A certificate of marriage attested by the clerk oef a court in the 
Vnited States and the certificate of birth by a pastor are primd facie 
evidence of marriage and birth.

3. Damages (ft III S—355»—Kxcenhivexehh—Reduction on appeal.
Where the amount of damages awarded appears excessive the Court 

of Appeal will reduce the amount even where there is no cross-appeal.
4. Appeal (§ I B—5)—Finality of judgment—Remitting case for want

or AUTHORITY TO HUE.
A judgment which without deciding the mérita remits the case to the 

court of first instance for the production of authority to the wife by 
the husband for the purpose of prosecuting the action is final in its 
nature from which an appeal will lie.

[CAt'ni'çut/ v. Begin, 20 D.L.R. 347, reversed; 7 D.L.R. 65, varied.] 
Appeal from judgment of Court of Review, 20 D.L.R. 347, 

which reversed judgment for plaintiff in 7 D.L.R. 65. 
Dexaulniers rf* Vallée, for appellant.
Lamothe, St. Jacques tV Lamothe, for respondent.
Sir Horace Archambeavlt, C.J. :—The ease submitted to 

us by the two parties is whether or not the judgment of the 
Court of Review was an interlocutory judgment and not a final 
judgment, but we have come to the conclusion that it is a defini
tive judgment and have ordered that the ease shall be heard on 
the merits. As I have at times explained, the judgment of the 
Court of Review is not final as to the cause itself, since it remits 
the record to the Superior Court to be proceeded with anew, but 
it is definitive in this sense, that the Court of Review has set 
aside the judgment that was before it and is not now seised of 
the appeal.
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The ease has since been heard on the merits before us and w< 
have now to give our decision.

The first point to be decided is that on which the Court of 
Review returned the ease to the Court of first instance, that is 
to say, the point relating to the marital authorization.

The appellant is described as follows in the writ of summons
Rebecca Chiniquy, a wife separated us to property from Joseph 1 

Morin, professor in the city and district of Montreal duly authorized hv 
her husband for the purposes of the present case.

Art. Ill, C.P.Q., provides that every fact alleged by the ad 
verse party, the existence or truth of which is not expressh 
denied, or which is not declared to be beyond his knowledge, is 
deemed to be admitted. This provision of the law applies i« 
the facts alleged in the writ as well as to those mentioned in tin 
written pleadings of the parties.

It has already been decided by this < 'ourt and by the Supn 
Court in the chse of Powers v. Marl indale, Q.R. 1 Q.B. 144. 
Can. 8.C.R. 597, that the status taken by a party in the writ of 
summons is deemed to be admitted if it is not expressly denied 
(Cites at length from the remarks of Alexandre Lacoste, p 
148; of Sir Henry Strong, p. 604; of Fournier and Taschereau 
JJ„ pp. 607, 610.)

As can be seen, it is because the mention of -he status is an 
allegation of fact that such status is deemed admitted if not 
expressly denied. A fortiori should it be so here when it is tin 
mention of the fact of marital authorization. The respondent 
has not expressly denied the fact alleged by the appellant in tin 
writ of summons that she was duly authorized by her husband t» 
bring the present action; this fact is then deemed to be admitted 
and the appellant is not obliged to prove it.

The. respondent claims that lie has expressly denied the fact 
of the marital authorization evoked by the appellant and he relics 
upon liar. 13 of his plea to support this claim. This paragraph 
reads as follows:—

The plaintiff suing alone lias no right to complain of the said article: 
she has no right to claim the damages that she lias claimed; her claim is 
not only ill-founded but it is also irregular.

This allegation does not amount to a denial of the fact of 
the marital authorization. It is an affirmation by the respondent
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that the appellant cannot bring the present action in her own 
name even with the authorization of her husband and that it 
would be necessary for the latter himself to be a party as plain
tiff to assist his wife. The respondent has himself in his factum 
on the appeal interpreted in this sense par. 13 of this plea. He 
says (p. 2) that this allegation relates to the fact that the hus
band is not a party in the case to assist his wife and that the 
wife is suing alone contenting herself with alleging that she was 
duly authorized by her husband for the purposes of this action.

This claim that the husband of the appellant should have 
been a party to the action is formally answered by art. 176, C.C., 
which provides that the wife can sue with the authorization or 
assistance of her husband. Either position is sufficient. Gener
ally the authorization suffices. When the husband is himself a 
party to the action to assist his wife there is evident authoriza
tion on his part; but this assistance of the husband is not neces
sary, and it suffices that he authorizes his wife to act.

The respondent invokes art. 183, C.C., which provides that 
default of authorization by the husband in the ease where it is 
required involves a nullity which nothing can cure. This article 
has no application in this case. Here it is merely a question of 
evidence. We are not faced with a question of failure of auth
orization; on the contrary the authorization is deemed to be 
admitted by the respondent. This provision of art. 183 then 
cannot be evoked against the appellant.

In deciding as we do we do not in any manner enter into the 
jurisprudence established upon the question of the necessity of 
marital authorization to enable a married woman to sue.

This question of marital authorization being settled, it is 
necessary to examine another question of procedure before com
ing to the merits of the case. This question is whether or not 
we should remit the reeord to the Court of Review in order that 
that Court may decide the cause, that is to say, give the judg
ment that it should have given, or if we can decide the cause 
ourselves.

I have come to the conclusion that we should dispose our
selves of the litigation. The Court of Review has given an 
erroneous judgment and it is for us to say what is the judgment
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they should have given and to decide it ourselves. The respond
ent claims that the two parties having considered the judgment 
of the Court of Review to be an interlocutory judgment we can 
only set aside this interlocutory judgment and remit the case to 
the Court of Review in order that that Court shall itself give a 
final judgment. I am not prepared to say that we could not do 
so; but 1 believe that this procedure would not be in the interest 
of the parties; that it would have the effect of unnecessarily in 
creasing the costs, as the judgment that the Court of Review 
might, give would be susceptible of appeal to us and that it is 
better that we should decide at once the matters in litigation.

Another question which has much embarrassed me is whether 
or not we can reduce the amount of damages given by the judg 
ment of the Court of first instance. The difficulty arises from 
the fact that it is the party who succeeded at first instance who 
appeals to this Court from the judgment of the Court of Review 
and that there is no cross-appeal on the part of the respondent.

I believe, however, that we can restore the judgment of the 
Court of first instance for a part only. It is true that it is tin- 
plaintiff in the Court of first instance who has inscribed in ap 
peal from the judgment of the Court of Review. But this judg 
ment has quashed and annulled the judgment of the first Court 
Consequently if we restore the first judgment in part the posi
tion of the appellant will be bettered and she cannot claim that 
the respondent should have taken a cross-appeal for reduction 
of the amount of damages awarded by the judgment given 
against him by the Court of first instance. Moreover, the re
spondent complains of the judgment of this latter Court by 
inscribing in review. The Court of Review could properly have 
given him relief by reversing in toto the first judgment or re
versing it in part by diminishing the amount of the condemn» 
tion. Now the appellant asks us to give the judgment that the 
Court of Review should have given. We can then, as the latter 
Court could have, entirely reverse the judgment of the Court of 
first instance or modify it by reducing the amount of the con
demnation. The only thing which we cannot do is to award to 
the appellant an amount greater than that given to him by the 
Court of first instance. The appellant herself does not complain
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of this judgment; we cannot then increase the amount of her 
damages. 1 come now to the merits of the ease.

1 do not hesitate to say that the article complained of is 
libellous. There is no doubt that, from the point of view of the 
doctrine of the Roman Catholic Church, a priest cannot contract 
a valid marriage. Is it the same from the point, of view of the 
civil law? The respondent submits the affirmative, relying upon 
the provision of art. 127, C.C., which declares that the hindrances 
to marriage which arc admitted according to the different re
ligious beliefs remain subject to the rules followed by the dif
ferent churches and religious societies. The appellant says on his 
part that the marriage of Charles Chiniquy and Euphcmic Al
lard is valid, first, because; Chiniquy renounced the Roman Cath
olic religion to embrace another at the time the marriage was 
contracted; and in the second place, because the marriage was 
celebrated in the United States, where the rule of our art. 127 
has no application.

My personal opinion is that art. 127 does not apply in this 
case because the marriage was celebrated in the United States 
between two parties who then resided there and had the inten
tion of remaining there and that it is the American law which 
should be followed.

But it is not necessary to decide this point of law. The article 
of which the appellant complains is libellous even if the mar
riage of Charles Chiniquy and Euphcmic Allard has no legal 
existence. It is in vain for the respondent to summon the public 
interest to his aid. No one has the right to accuse another of 
living in a state of concubinage, even though that may be the 
fact. The respondent has received no mission to expose in his 
journal the faults, the offences, the crimes of which his fellow 
citizens may have become guilty or are accused and suspected 
of having committed i—

Any truth that may be the cause of inury when it is maile otherwise 
than in the course of justice, made with the intention to cause injury, is 
punishable even when it brings to light a crime which it would In* well to 
have punished in the public interest, ('ass, April 20, 1810; Pandectes 
Françaises, vo. Diffamation; Injure No. 30.

Anything which a person says, writes or does of malice of forethought 
with the intention to give offence to. or affront another may Ik* culled in
jurious. Ibidem, No. 25.
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I have no hesitation in saying that the article complained of 
was injurious. The respondent claims that the appellant was 
not herself attacked in the article and that she could not main
tain the conclusions of her action because she could not prove 
that she is the legitimate daughter of the persons aimed at by 
this article. In other words, the respondent claims that the ap
pellant has not legally established the fact of the marriage of 
Charles Chiniquy and Euphémie Allard, and the fact that she 
was born of such marriage.

There are on the record two certificates to establish the facts 
in question. The first is a certificate of marriage license signed 
of John B. Flageole, clerk of the County Court at Kankakee. 
It attests that the Rev. Charles Chiniquy and Miss Euphémie 
Allard were married on January 10, 1864, by R. P. DesRoches. 
Christian minister.

The production of this document is prima facie evidence of 
the marriage of Charles Chiniquy and Euphémie Allard, and the 
respondent was bound if he wished to destroy this presumption 
to disprove the contents of the certificate. Art. 1220, C.C., de
clares that certain documents and certain copies of documents 
made outside of Lower Canada are primâ facie evidence of their 
contents without the necessity of proving the seal or the signa
ture placed by the officer on such religional or copy or the auth
ority of such officer ; and among the documents which the 
article enumerates as establishing this presumption are extracts 
from marriage registries certified by the public officer who has 
the legal custody of them.

The certificate of marriage filed in this cause is attested by 
the Clerk of the County Court. It is not necessary to prove 
the authority of this officer. We have then primâ facie evidence 
of the marriage in question.

It is the same with the respect to the birth of the appellant. 
The latter has filed an extract from the register of births of the 
Presbyterian Church at St. Anne in Illinois. This extract reads 
as follows :—

On the 18th October, 1866, we baptized Rebecca, born on the 18th of 
July, of the marriage of Charles Chiniquy and Euphémie Allard. Signeil, 
Charles Chiniquy, pastor.

Here again we have prima facie evidence of the birth and
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baptism of the appellant. The fact that the latter was baptized 
by her father and that it is he who attests to it in the register 
does not deprive the document of the evidential authority re
cognized by the law. Thus we have prima facie evidence of the 
marriage of Charles Chiniquy and Euphémie Allard and of the 
filiation of the appellant.

However, this proof was not necessary. On default of title 
the possession of status was sufficient to give the appellant a 
right to her present claim for damages against the respondent. 
This possession of statue is established beyond all doubt in the 
present case. The appellant has always lived with her father 
and mother as their legitimate child from the day of her birth 
until she was married. No one ever doubted her legitimacy and 
her relations to Charles Chiniquy and Euphémie Allard give her 
a right to vindicate their memory.

Moreover, she is herself personally attacked by the accusa
tory article. If her father and mother were not legally mar
ried, if they had lived in concubinage, she is an illegitimate 
child, and the article published by the respondent denounces 
her as such to the public. She has then been personally injured 
and has the right to take action against the respondent for 
damages.

I come now to the question of the amount of the damages 
which the Court of first instance awarded to the appellant. As 
I have already said, the respondent was condemned to pay the 
appellant the sum of $3,000. We are of opinion that this amount 
is much too large.

I am aware that our jurisprudence for a number of years is 
to the effect that Courts of appeal should not in an action of 
this nature interfere with the original estimation of the damages.

However, where there is no proportions between the fault 
committed and the compensation granted if the amount awarded 
shocks the sense of justice it is the duty of Courts of appeal to 
interfere. As Sourdat has so well said,
the conscience revolts as well against the idea of a punishment too severe 
ss against that of an injustice which is not remedied.

I do not wish it to be thought that I do not realize the grave 
nature of the injury which has been caused to the appellant. 
Her sorrow must have been great when she read in the journal
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of the respondent, this outrageous article in which the epithet 
of concubine was coupled with the revered name of her mother, 
who had held a high place in her affection, and whose ashes were 
not yet cold. Does there exist in the world a more sacred 
memory than that of the woman who has given us life, who has 
rocked us as an infant in her arms and who has shared the greater 
part of our joys and sorrows? This filial feeling is so much tin 
more intense when the torture of the separation is more recent 
So I understand the appellant when she tells us in her evidence 
that no sum of .money could compensate the sorrow caused to 
her by the publication of the accusatory article.

On the other, hand the appellant has suffered no real dam
age ; she has been injured in her honour, in her feelings, in her 
filial affections, but not in her property. The damages the 
respondent is entitled to are merely punitive. Now, in such a 
case the compensation is measured by the fault from which the 
prejudice results. It is necessary to take into account the means 
and the intentions of the guilty person, the manner in which the 
accusation was made, the more or less publicity of the injury, the 
consequences of the punishment inflicted, in fact all the circum
stances which surround the litigation.

The journal published by the respondent is not one of the 
great dailies. It is a weekly journal which has customers the 
great majority of which, if not all, hold the opinion of the re
spondent upon the validity of Chiniquy’s marriage. The injury 
against Chiniquy and his wife is considerable. They are not in 
an absolute manner accused of having lived in a state of con
cubinage. It is rather as resulting from a point of doctrine that 
it is said that Madame Chiniquy was the concubine of her hus
band. It was because the latter was a Catholic priest that he 
could not contract marriage, and it is thus that the marriage that 
he did contract is void and non-existent. Those who do not 
share in this opinion from the religious or civil point of view 
persist in believing that the marriage is valid and that the ap
pellant is a legitimate issue of this marriage. Another circum
stance of which we should not lose sight is that the name and 
history of Chiniquy have been before the public of our country 
for a great number of years. The facts in the article published



24 D.L.R.] Dominion Law Reports.

by the respondent have not been a relevât ion to those who have 
read the accusatory article. This article was, without doubt, the 
object of great commendation by a portion of the readers of the 
journal and was severely blamed by another portion. Discus
sion, even violent, is not prohibited. That which is forbidden 
and which should be punished is the injury. But it seems to me 
that the injury which glides off the breast from a violent discus
sion is less grave than that which strikes without cause or 
reason.

One other circumstance which it is necessary to take into ac
count in the estimation of the compensation is the fortune of the 
respondent. The latter is not rich ; he gains a bare living by the 
publication of his journal. The condemnation for $3,000 and 
costs would probably mean for him ruin or imprisonment. The 
punishment would be disproportionate to the fault committed. 
So we believe that it would be just and equitable to condemn the 
respondent to pay to the appellant by way of damages the sum 
of $200 with interest from this day. As to the costs the re
spondent should pay them in the three Courts. It would be un
just to compel the appellant to pay any part of them whatever. 
The amount which is awarded to her should remain with her 
as a whole, as a slight indemnity for the injury that she re
ceived. The respondent then is condemned to pay in the Court 
of first instance, the Court of Review, and in appeal the costs of 
the action as brought, that is to say, of an action for $10,000.

Cross, J. :—In the Court of Review, the respondent (defend
ant) assumed that the plaintiff, a married woman, was litigating 
without the authorization of her husband. Proceeding upon that 
assumption and upon the rule that want of marital authorization 
is a matter of public order, the respondent’s contention was that 
the action should be dismissed. If a married woman pleads with
out her husband’s authorization, she violates public order and 
is not to be heard. If, on the contrary, she is authorized in fact, 
no question of public order arises. Here, the attorneys who ap
peared for the appellant (plaintiff), say, in their appearance, 
that she is authorized. Arc they not to be believed when they 
say so? If the appellant had so described herself as to shew 
that she was taking the action exclusively on her individual
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responsibility and without pretending to be authorized by her 
husband, then considerations of public order might have made 
it the duty of the Court, at any stage, to consider the validity 
of the summons, but here the plaintiff so described herself as 
to put herself in conformity with the law. That made it neces
sary for the defendant to become an attacking party by pre
liminary exception : Dalloz, Rep. V. “Inscription de non rece
voir/' Nos. 262, 268 et 271.

The respondent’s argument—a narrowly technical one—is 
that the wife should either be accompanied (assistée) by her 
husband or should produce affirmative evidence of the authoriza
tion by authentic deed anterior in date to the summons. I con
sider that the latter pretension is erroneous. I would regard the 
question—if it had been duly raised—as one of the attorney’s 
mandate and would say that the attorney is to be taken to have 
the mandate which he announces and that, when, as in the case, 
the attorneys have said that the wife appears as duly authorized 
by her husband, they are speaking for the husband as regards the 
authorization. But the decisive ground against the respondent 
is, as already above indicated, that the description or quality of 
the appellant, as recited in the appearance and writ, has not 
been attacked or questioned by preliminary exception and is 
consequently to be taken to be what is recited : Powers v. Mar- 
tindale, 1 Q.B. 144. Legal incapacity and absence of quality in a 
plaintiff or defendant are expressly made matters of exception 
to the form by art. 174, C.P. Under our present system, even an 
averment of a pleading is taken as proved or admitted if not 
denied, and the same must a fortiori be so of matter of descrip
tion in the summons.

It may be added that there is authority to the effect that 
an appeal taken by a wife, without her husband’s authority, 
could be validated by an authorization given by the husband 
subsequently but before contestation : Pouzeolle v. Lamarselle, 
Rennes, 17 Nov., 1819. The averment of the plea to the merits 
relied upon by the respondent, to the effect that the plaintiff 
suing in her own right (poursuivant seule), cannot claim the 
damages and that her demand is not only unfounded, but irregu
lar and illegal, does not raise an issue of want of marital auth-
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orization. It is an objection to the title to the damages or a com
plaint that the demand is irregular and illegal without mention 
of the irregularity or illegality.

I, therefore, consider that no question of public order arises, 
but merely a question of pleading and proof. That being so, 
it is clear that the respondent is without grievance and without 
a particle of interest to raise the point relied on. The case is 
like Printe v. Stevenson, where the defendant objected that the 
signature to the copy of the plaintiff's declaration was not in the 
handwriting of the plaintiff's attorneys: 2 Q.B. 158; Endlich, 
Interpretation of Statutes (1888), § 445.

I would maintain the appeal as regards the objection of 
absence of marital authorization and hear the parties on the 
merits.

Since the foregoing note was written, the appeal has been 
heard upon all the issues and is now open for decision.

The respondent has reiterated the formal objection above 
spoken of and has also taken the ground that the cause is not 
open in appeal for a pronouncement on the merits. That ground 
was unsuccessfully taken in the Supreme Court in The Johnsons 
Co. v. Wilson, and judgment was rendered in the Supreme Court 
on the merits in an action in which this Court had not gone be
yond ordering a further expertise. Special leave to appeal to 
the Privy Council was refused in the same case sub nom. Ameri
can Asbestos Co. v. Johnsons Co., 34 Que. S.C. 185. It is for 
this Court to give the judgment which the Court of Review 
should have given. The respondent has questioned the suffici
ency of the proof of the marriage of Euphcmie Allard and 
Charles Chiniquy and of the filiation of the plaintiff. The ex
tracts of marriage and of birth, however, satisfy the require
ments of the ('ode and besides constitute proof such as a Court 
in applying principles of private international law would hold 
sufficient. We are thus brought to a consideration of the real 
merits of the action as a demand in damages or reparation for a 
published defamation.

The publication complained of is worded as follows: (see
above).
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The immediate casion of this publication was the appear
ance of announcements of the death of the appellant's mother. 
Charles Chiniquy himself has been dead for years.

The defendant undertook serious responsibility in formu
lating the kind of defence which he has pleaded, and which he 
characterizes in his factum by saying : “Le défendeur allègue 
justification, vérité et intérêt public et aussi provocation.”

H is main proposition is that the publication was made “au 
point de vue catholique” and should be so interpreted and re
garded. What that means is explained in substance as follows :

The respondent is the publisher of La Croix, a paper which 
promotes the interests of the religious society familiarly known 
as the Roman Catholic Church. It is a rule of the Latin branch 
of that Society that a priest is incapable of contracting mar
riage and it appears also to be held that a priest cannot cease to 
be a priest even by withdrawing from the society, and a mar
riage contracted even after such a withdrawal can still be called 
no marriage.

Charles Chiniquy was a priest of that Church and conse
quently—respondent says—his marriage to Euphémie Allard 
wras no marriage and the respondent has the right to say that 
Euphémie Allard was simply Chiniquy’s concubine.

“On appelle un chat un chat.” I am loth to think that the 
advocacy of any form of Christianity can render expedient a re
sort to scurrility of the sort manifested in this publication, and 
indeed it is shewn by the testimony of a person skilled in ecclesi
astical law brought forward by the respondent himself that such 
violent offensiveness of expression was not called for. The re
spondent has published a filthy affront of the appellant.

In his plea he says that he did not know that Charles Chini
quy left any descendants. That is true. But, in the same plea, 
which he styles a plea of justification and of truth, he marks an 
averment to this effect.

“12. C’est au point de vue particulier où se placent (sir) 
ledit journal la Croix ainsi que ses lecteurs que l’article men
tionné dans la déclaration de la demanderesse a été publié de 
bonne foi et dans l’intérêt publie. Le ton dudit article, ses ex
pressions et le caractère du journal où ledit article a été publié
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ont fait comprendre h iuutt les lecteurs que le mariage dudit 
Charles Chiniquy, contracté en dehors du pays, d’après les 
allégations de la déclaration, est un mariage entaché d’irrégu
larité au point de vue catholique et au point de vue des lois qui 
régissent cette province. Ledit article n’a pas d’autre sens.”

That amounts to a pretension on the part of the respondent 
that persons not of his religious persuasion must submit to have 
it published that the marriage of their parents is not marriage, 
but concubinage, if the father had one time been a priest, and 
it is said that that is not only canon law, but the law of the 
country also. To take up such an attitude is to deny and dis
regard liberty of religious profession. The respondent persisted 
in the libel till the last hour of the trial and still persists in his 
plea.

The Judge who tried the action gave judgment for $3.000 in 
favour of the appellant. With much deference I consider that 
greater allowance should have been made for the fact that the 
respondent did not know that Charles Chiniquy had left a 
family and also some slight allowance for the narrowness of 
view manifest on the face of the libel itself. I would give judg
ment for $1,000 in favour of the appellant, but as a majority of 
us are not agreed upon that amount, I do not dissen: There 
is a reason to say that individual good repute and civ unless 
of pedigree arc things which are somewhat lightly esteemed 
in Canada.

Then holme, J., dissented as to the amount of damages.
Carroll, J., dissented upon the question of the authorization 

by the husband. Judgment reversed.

CAMPBELL V. ARNDT.
Saskatchewan Supreme Court, MeKay, ,/. August 5, 1915.

1. Appeal (§ I V F—135)— Proceedings before master—Receiver's fees
—Fresii evidence—Affidavits of proceedings.

Aii appeal under rule (122 (Snsk.) is n re hearing. <>n which fresh- 
aflidavits purporting to establish the proceedings before a Master re
specting compensation to a receiver may la- used on an appeal from 
the Master to a Judge in Chambers.

2. Receivers (§V—42)—Compensation to—Com missions—Collections
AXD SECURITIES.

An allowance of 5 per cent, of the total cash receipts and securities 
is a fair remuneration to a receiver, and though the receiver paid 10 
per cent, commission on collections out of the estate, he is neverthe
less entitled to remuneration on those collections.
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SASK. Appeal ( 6 VI115—372)—Discharge ok receiver—Ex parte order—
KEMANDINU FOR CORRECTION.

8. C. An ex parie order releasing and discharging a receiver and his 
sureties will not be interfered with on appeal before an opportunity

Campbell is given to the judge to amend the order after hearing both sides.
1 Day v. Vinson, 9 L.T. 054, 723, followed.]

Appeal from order of Local Master, allowing receiver’s fees.
Statement Varied.

Ward, for appellant, plaintiff.
Johnston, for respondent, defendant.
McKay, J.:—This is an appeal from two orders made by 

the Local Master, one dated February 13, 1915, allowing the sum 
of $2,500 as salary to the receiver herein, and the other an 
ex parte order dated February, 1915, releasing and discharging 
the receiver and his sureties.

At the passing of the receiver’s accounts, when the allow
ance of $2,500 was made by the Local Master, he heard viva voce 
evidence of the receiver, Frederick C. B. Wilson, R. W. Eyre, 
and Mrs. Campbell, wife of the plaintiff.

When the appeal came up for hearing, before a Judge in 
Chambers, other than myself, the Local Master’s notes were not 
produced, and an affidavit of the receiver and three affidavits 
of Mrs. Campbell, an affidavit of plaintiff and an affidavit of 
Arthur Burnett, plaintiff’s solicitor, which had been filed, or at 
any rate some of them, were referred to the Local Master with 
a request to give his certificate as to what evidence was given 
before him.

When the appeal was heard before me, the certificate of the 
Local Master was read, and objection was taken by counsel for 
the receiver to the reading of the affidavits produced by the 
respondent on the ground that it was fresh evidence. I was at 
first of the opinion that this objection was correct, but came to 
the conclusion that they could be read and so notified both par
ties, in order to give counsel for the receiver an opportunity to 
file new affidavits in reply if he so desired. He, however, de
clined to do so and asked to advance further arguments in sup
port of his objection. I allowed further argument, but I am still 
of the opinion that these affidavits can be read on this appeal.

Our r. 622, under which this appeal is taken, is the same as 
English r. 754. In discussing this rule, at p. 1417, Chitty’s
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Archbold’s Practice, the learned author there states: “The 
appeal is a re-hearing, and fresh evidence may be used,” and 
quotes judgments of Quain, J., Lindley, J., and Lush, J., as his 
authorities. And in Holmested & Langton, 2nd ed. Ont. Judi
cature Act, p. 951, it is stated as follows:—

Under the Engliah Judicature Act an appeal i« in all cases a re hearing 
and fresh facts may be gone into.

Anon per Lush, J., 60 L.T. Jour. 67, 1 Chari. Ch. Ca. 128.
Every appeal is now a re hearing, and therefore fresh affidavits may 

be used on all appeals from a Master to a Judge in Chambers. Per Quain, J.
Anon W..Y ( 1876), HO, 1 Chari. Ch. Ca. 129.
This ruling has been held by other Judges, and confirmed by the 

Court. Coe’s Practice in the Judges’ Chambers, p. U.
Chitty, at p. 1417, also says: “but when such fresh evidence 

is sought to be used, the Judge will frequently refer the matter 
back to the Master to re-hear it.”

At the hearing, however, both parties expressed their desire 
that I should dispose of the appeal as to the objection to the 
allowance of $2,500; hence I will not refer this back to the Local 
Master.

The certificate of the Local Master states that the affidavit of 
the receiver Wilson, dated April 3, 1915, correctly sets forth the 
evidence given by the said Wilson before him at the passing of 
his accounts, and that par. 9 of the same affdavit correctly sets 
forth the evidence given before him by R. W. Eyre. On this 
affidavit and the other material filed, particularly, the affidavit 
of the receiver dated December 7, 1914, and the order dated 
February 13, 1915, shewing the securities held by the receiver, 
apart altogether from the affidavits objected to, I have come to 
the conclusion that the Local Master allowed more than the re
ceiver was entitled to.

The receiver’s affidavit and the order shews that the receiver 
collected altogether $17,906.50. The securities in his hands at 
the passing of accounts amounted to $11,333.65, making a total 
of $29,240.15 coming into his hands.

Of the $17,906,50 actually collected, most of it was proceeds 
of the auction sale and collections made by Eyre, payment for 
which was made out of the estate by the receiver.

All the securities, with the exception of three or four, date
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back from before the receiver was appointed, they are therefore 
apparently not securities he himself took to straighten up old 
accounts, but no doubt he expended some time and labour in 
looking after them, keeping them renewed and trying to collect 
them, etc.

The receiver states that he was appointed in December 1912; 
that until April 1, 1913, Ca and Arndt, plaintiff and de
fendant, remained in charge of the stock ; that from April I 
1913 to June, 1913, he took over the active management of the 
ranches and prepared for the auction sale, which took place in 
June, 1913, when practically all of the partnership property 
was sold. In January, 1914, he appears to have left Maple Creek 
for Edmonton, and, apparently, Eyre, who was paid 10 per cent 
commission on collections, was doing most of the collections after 
this. Of course Wilson swears he was still looking after col 
lections and renewing of the securities and took several trips to 
his lawyers in connection with these matters, and no doubt hr 
was still spending some time on this work.

There does not appear to be any fixed rate at which a receiver 
and manager should be paid, and it was urged by counsel for 
plaintiff that the Assignment Act, ch. 142, R.S.S., sec. 57, which 
allows not more than 5 per cent, of the cash receipts might In 
followed as a guide. See also the Companies Winding-up Act. 
R.S.S., ch. 78, sec. 20, which allows 5 per cent., 21/o per cent, 
and 1V4 per cent, on net proceeds of estate, on a sliding scale. 
But, in view of the authority hereinafter referred to (Prior v. 
Bagster), I do not think I should follow these Acts too closely.

In 24 Hals., p. 404, it is there stated :—
A receiver of annual rents and profits or the receiver and manager of 

a business is generally paid by a commission on the gross amount of his 
receipts, the rate varying from about 2 to 5 per cent, in proportion to the 
care and trouble involved.

And in Prior v. Bagster, 57 L.T. 760, Stirling, J., said ;
The memorandum appointing the receiver affords no means of estimât 

ing his remuneration, which is therefore only a quantum meruit. It is sup 
grated that the scale laid down for the guidance of Judges as to the n- 
numeration of official liquidators applies; but this is not so. Official 
liquidators have to wind up companies engaged in numerous and heavy- 
transactions, and the scale in question was ft med on these considerations. 
The assets and liabilities of this partnership ai comparatively small. The

10
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question of the remuneration of a receiver was discussed by Lord I^angdale 
in Day v. Croft, 2 Beav. 488, where it is suggested that primâ facie such 
remuneration should be 5 per cent But I have made inquiry as to the 
present practice, and 1 find that the rule mentioned by Lord Langdale no 
longer exists. A chief clerk of great experience has informed me that 3 per 
cent, is the common amount, or 5 per cent, in cases of difficulty; if there 
were a scale 3 per cent, would 1m* nearer the amount than 5 per cent. ; 10 
l>er cent, has been allowed, but only in very rare cases. Where there is a 
manager there is no scale, but each case is decided on its merits.

There do not appear to have been any very exceptional diffi
culties connected with this case under consideration which would 
entitle the receiver to exceptionally large fees, but I cannot 
overlook the fact that he must have spent considerable time and 
trouble over it.

Notwithstanding that he paid Eyre 10 per cent, commission 
on collections out of the estate, I think that he would be en
titled to some remuneration for these collections.

See lie Prit tie Trusts, 13 P.R. (Ont.) 19, 20.
I come to the conclusion that a fair remuneration will be 5 

per cent, on $29,240.15, which would be $1,462. The Local Mas
ter’s order will, therefore, be varied by reducing the allowance 
for salary of the receiver and manager from $2,500 to $1,462.

With regard to the appeal from the ex parte order dated 
February 16, 1915, I do not think I should deal with this order 
without giving the Local Master an opportunity of dealing with 
it himself.

We cannot entertain an application to review or set aside an order 
made by a Judge on an ex parte statement, before an opportunity has been 
given to the Judge, by an application to him for that purpose, to amend his 
own order if he thinks fit so to do, after hearing both sides. Pollock. C.B., 
in Day v. I'tnson, 0 L.T. 654, 723.

I therefore refer back to the Local Master at Moose Jaw that 
portion of this appeal referring to the said ex paite order.

The receiver will pay the costs of the appeal.
Judgment varied.

LINDE CANADIAN REFRIGERATOR CO. v. SASK CREAMERY CO.
Supreme Court of Canada. Sir Charles Fitzpatrick. C.J., Idington, Duff, 

Anglin, and Brodeur, «/,/. March 15, 1915.
1. < ORPORATIONS AND COMPANIES (8 VII C—376)—FOREIGN COMPANIES — 

actions by — Non registration — Carrying on business — 
What is.

The mere setting up and starting the working of machinery sold by 
an extra provincial company does not constitute a carrying on cf busi-
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ness in another province within the meaning «if the Foreign Companiea 
Act, lt.S. Saak. 11109, cli. 73, depriving foreign companiea of tlie right 
of action in the event of their non-compliance with the requirements as 
to registration.

2. Constitutional law ( § 11 A 2—164» ) —Foreign companies — Dom
INION INCOBPOHATION—REGULATION IIY PROVINCE—ULTRA VIBES.

A provincial Act which deprives, upon a non-compliance with the 
registration requirements, an extra-provincial company, incorporated 
under a Dominion statute, of its right to maintain actions in the 
courts of the other province is ultra vires of the provincial legiala 
ture. and inoperative.

[John Deere I'low Co. v. Wharton, 18 D.L.R. 353, 11916] A.C. 330, 
applied; Linde Van. Refrigeration Vo. v. Sank. Creamery Vo., 7 S. 
L.R. 246, reversed.]

Statement Appkal from the judgment of the Supreme Court of Sask 
atchewan, 7 S.L.R. 245.

Atwater, K.C., for the appellants.
The respondent* were not represented at the hearing of the 

appeal.
Sir Charles 

flUpatrick, 0.J, Sir Charles Fitzpatrick, CJ.:—I am of opinion that thin 
appeal should be allowed without costs.

idinston.j. Idington, J.:—The appellant is a company incorporated 
under a Dominion charter and carrying on its business in Mon 
treal. The respondent is, or was, carrying on business at Moose 
Jaw, in the Province of Saskatchewan, in succession to another 
company which had a contract with appellant to supply it with 
a refrigerating plant, on the “Linde System,” a .d erect salm
on the foundation prepared by the company receiving it.

The appellant did so and the respondent, I infer, became, in 
some way not dear, the company that is to pay therefor.

The statement of defence alleged us follows:—
2. The defendant says that the plaintitr corporation is a foreign cm 

poration and was at the time the alleged cause of action arose and still is 
unregistered in the Province of Saskatchewan under the Foreign Companies 
Ordinance, and that the plaintiff is, therefore, not entitled to bring this

The learned trial Judge held that the appellant, though 
otherwise entitled to recover, was barred thereunder by sec. 3 
of the Foreign Companies Act of Saskatchewan.

That section is in its first sub-section as follows :—
3. Unless otherwise provided by any Act, no foreign company, having 

gain for Its object or a part of its object, shall carry on any part of its 
business in Saskatchewan unless it is duly registered under this Act 

The only pleading on the record upon which such defence
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is rested is the second paragraph of the statement of defence 
which is <inoted above.

This docs not appear to me to raise such a defence as is con
templated by sec. 10 of said Act which reads as follows :—

10. Any foreign company required by ttiiu Act to become registered 
aha.ll not, while unregiatered, he capable of maintaining any action or other 
proceeding in any Court in respect of any contract, made in whole or in 
part, in Saskatchewan in the course of or in connection with buaineaa 
carried on without registration contrary to the provisions of section 3

The plea does not bring the appellant within this section, 
and, therefore, the defence as pleaded should not be held a bar 
to the action. This may be technical and amendable, but no one 
is here to ask therefor and there arc no merits in the defence.

The third sub-section of said sec. 3 relied upon below is as 
follows:—

(3) 'the taking orders by travellers for goods, wares or merchandise 
to Is- subsequently imported into Saskatchewan to till such orders, or the 
buying or selling of such goods, wares or mochandise by correspondence, 
if the company has no resident agent or representatives and no warehouse, 
ollice or place of business in Saskatchewan, the onus of proving which 
shall in any prosecution under this section rest on the accused, shall not 
Ik* deemed to be carrying on business within the meaning of this Act. 
( 1903, ch. 14, sec. 3; 11103 (2), ell. 10. sec. 1.)

The respondent has filed no factum and has not appeared 
by counsel on this appeal. Counsel for appellant relied upon 
the recent ease of the John Deere Dime Co. v. Wharton, 18 D.L.R. 
353, 11915] A.C. 330, decided since this ease was heard below, 
and seeks some amendment to bring this case within that.

As there are many features of the Act upon which that ease 
was decided, and the Act here in question, and the respective 
facts relevant respectively to said Acts, which may distinguish 
the two cases, it would be most unfortunate to have the decision 
turn thereon without argument.

I do not think it is necessary to deal with the appeal from 
that point of view. The contract seems to be one which may well 
fall within the exception provided by said sub-section 3 of sec
tion 3.

The appellant proved that it had no resident agent or repre
sentative and no office or place of business in Saskatchewan. 
The goods and machinery contracted for and other goods were
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shipped from Montreal and, on such reading and understand 
ing of the contract as 1 am enabled to give it, 1 do not think tin 
mere installation of the machinery so ordered, shipped and de 
livercd, fairly falls within the meaning of the carrying on busi 
ness in Saskatchewan. I cannot think it was intended to appl 
to the mere setting up and starting of machinery by a company 
doing no more in way of carrying on business than such acts 
involve. And if it did, that has been paid for, I imagine, or 
might be severable if we knew and understood the facts. Tin- 
application of this Act made by the Courts below would apply 
to many cases of mere agricultural machines and implements 
which arc very commonly sold on terms of thus testing by 
starting them satisfactorily as we have found by experience in 
this Court. The view of this Court in the case of John Detrc 
Plow Co. v. Agnew, 10 D.L.R. 576, 48 Can. S.C.R. 208, does not 
seem to have been presented to the Courts below.

It is also to be observed that the company’s contract provided 
as follows:—

Taxation:—All local or provincial taxes liable to be levied on outside 
companies or their employees to be paid by the purchaser.

The appellant, in any way one can look at it. was entitled to 
have within the Act (when acting in violation thereof) become 
licensed and then to proceed to recover from respondent whnt 
the trial Judge found was justly due. The respondent would 
have had to pay, under the clause just quoted, the taxes; and 
the incidental expenses of procuring registration, is all that 
would have been involved.

If the words “maintaining any action’’ in the above quoted 
section were liberally interpreted, in any case the action would 
not have to be dismissed in such a way as to put an end to the 
appellant’s rights as it might if the legislation in question ran 
be upheld by distinguishing it from the British Columbia legis
lation which certainly is of a more objectionable character than 
that involved in this ease.

I think the appeal should be allowed, but, as directed at the 
argument, without costs.

Durr, J.:—I concur in allowing this appeal.
Anoun, J.:—The plaintiffs are a company incorporated by
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the Dominion of Canada with power to trade and carry on their 
business throughout the Dominion. Although the definition of 
' foreign company” in the Foreign Companies Act, Il.S.S. 
(1909), ch. 73, is not as clear or precise as could be desired, 
doubtless it was meant to include, and probably does cover any 
Dominion corporation. This action is brought to enforce pay
ment under a contract made with the plaintiffs in Saskatchewan.

The provincial Courts, in my opinion properly, have held 
that the installation by the plaintiffs, pursuant to the provisions 
of the contract sued upon, of the refrigerator plant which they 
sold to the defendants was a carrying on of a part of the plain
tiffs’ business in Saskatchewan within the meaning of sec. 3, 
and, therefore, brought the contract itself within the purview of 
sec. 10 of the Foreign Companies Act, because* it was a contract 
made in Saskatchewan in connection with business carried on 
without registration contrary to the requirements of section 3. 
I am, with deference, unable to read the statute as affecting 
only the contracts of companies which have resident agents or 
representatives, or warehouses, offices or places of business in 
Saskatchewan (section 3, sub-section 3). Companies not hav
ing resident agents or representatives, or warehouses, offices or 
places of business in Saskatchewan may, no doubt, though not 
registered, fill orders taken in Saskatchewan by travellers for 
goods, wares and merchandise to be subsequently imported into 
that province, or may make contracts by correspondence for the 
buying or selling of such goods, wares, or merchandise without 
rendering themselves subject to the provisions of the statute. 
Hut even such companies may not enforce, by action in the Sask
atchewan Courts, any contract made in whole or in part in 
Saskatchewan in connection with business carried on without 
registration contrary to the provision which requires that no 
foreign company having gain for its object shall carry on any 
part of its business in Saskatchewan unless registered. Although 
the installing of the plant may, in the present %ase, have been 
a comparatively insignificant part of that which the plaintiffs 
contracted to do, it was a substantial part of the consideration 
which they agreed to give to the defendants in return for their 
money. That installation they undertook to carry ou', and it
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was in fact carried out, by their engineer. As put by Haultain, 
C.J.

It in nut a matter of contract by correspondence ; it is not purely a 
matter of an order for goods to be made or to be taken by a travelling 
salesman. It is a contract for work as well as for material—for work to 
be done within the province that is subsequently done within the province 
by the plaintiff company, through their engineers who took charge of the 
installation of the plant.

An pointed out by Mr. Justice Elwood, the installing of re
frigerator plants sold by them was admittedly a part of the 
plaintiffs’ ordinary business. Nor was the installation here in 
question a solitary act of business done in Saskatchewan not 
indicating a purpose to carry on business in that province. 
Oakland Sugar Mill Co. v. Wolf Co., 118 Fed. Rep. 239, at 
245-6 ; Cooper Man. Co. x. Ferguson, 113 U.S. Rep. 727, at 
733-5. There was evidence that other plants had been installed 
by the plaintiffs in the province, and I cannot think that this 
evidence should be ignored, as is suggested by Elwood, J., merely 
because the defendants had failed to prove that the plaintiff com
pany was not “registered” when these other transactions took 
place. Taking all the evidence into account, I think it suffi
ciently appears that what the plaintiffs did in this case was 
with the purpose and in the course of pursuing or carrying on 
such business as it could obtain in the Province of Saskatchewan 
and was not an isolated act, such as has in some cases been held 
to be insufficient to warrant a conclusion that busincsN was being 
carried on. It should be noted that what is prohibited by the 
Saskatchewan statute is not the carrying on of the business of 
the company, but the carrying on of any part of its business 
while it remains unregistered. I respectfully concur in the 
view of the learned (’hief Justice that there was in connection 
with the contract sued upon a carrying on of a part of the busi
ness of the plaintiff company in contravention of the provisions 
of the Foreign Companies Act.

The question is therefore directly presented for decision 
whether it is intra vires of a provincial legislature to enact that, 
as a penalty for, or consequence of, non-compliance with a pro
vincial statute requiring it to become registered, a Dominion 
company shall be denied the right to maintain actions in the
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provincial Courts upon contracts made by it in the exercise of 
the powers conferred on it by its Dominion charter. In the 
John Deere Plow Co. v. Wharton, 18 D.L.R. 353, [1915] A.C. 
330, the Judicial Committee categorically decided that it is not, 
when it held (at p. 361) that—
those provisions of the Companies Act of British Columbia which are re
lied on in the present case as compelling the appellant company ... to 
be registered in the province as a condition of exercising its powers or of 
suing in the Courts, are inoperative for these purposes.

Their Lordships had already said (p. 360) :—
The province cannot legislate so as to deprive a Dominion compa'ny of 

its status and powers.
Further on they say (p. 363) :—
It might have been competent to that legislature to pass laws applying 

to companies without distinction and requiring those that were not incur 
porated within the province to register for certain limited purposes such 
as the furnishing of information. It might also have been competent to 
enact that any company which had not an office and assets within the 
province, should, under a statute of general application regulating pro
cedure, give security for costs. But their Jxmlships think that the pro
visions in question must lie taken to be of quite a different character, and 
to have been directed to interfering with the status of Dominion companies, 
and to preventing them from exercising the powers conferred on them by 
the Parliament of Canada, dealing with a matter which was not entrusted 
under section 92 to the provincial legislature. The analogy of the decision 
of this Board in Union Colliery Co. v. Brydrn, 11890] A.C. 580. therefore 
applies. They are unable to place the limited construction upon the word 
“incorporation” occurring in that section which was contended for by the 
respondents and by the learned counsel who argued the case for the pro
vince. They think that the legislation in question really strikes at capaci
ties which are the natural and logical consequences of the incorporation 
by the Dominion Government of -companies with other than provincial 
objects.

No doubt the British Columbia statute contained objection
able provisions not found in the Saskatchewan Act, such as that 
requiring a foreign company to submit to a change in its cor
porate name as a condition of securing registration should the 
registrar deem it proper to demand such a change. But the 
sections of the Saskatchewan Act which are invoked by the de
fendants in this case I am unable to distinguish on any sub
stantial ground from the corresponding provisions of the British 
Columbia legislation which were under consideration in the 
John Deere Plow Co. Case, 18 D.L.R. 353, [1915] A.C. 330. 
Legislation excluding Dominion corporations, because thev are
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not registered in conformity with the requirements of the pro
vincial statute, from access to the provincial Courts for the pur
pose of enforcing contracts made by them in the exercise of 
their charter powers is something which, as 1 understand the 
opinion delivered by the Lord Chancellor, the Privy Council 
has explicitly declared to be ultra vires of a provincial legis
lature, because it—
really strikes at capacities which are the natural and logical consequences 
of the incorporation by the Dominion Government, and the status and 
powers of a Dominion company as such cannot be destroyed by a provincial 
legislation.

1 am, for this reason, of the opinion that this appeal should 
be allowed.

Brodeur, J. :—1 am of opinion that this appeal should be 
allowed with costs. Appeal allowed without costs.

CANADIAN PACIFIC R. CO. v. FLORE.
Quebec Court of King’s Bench, Appeal Side, Sir Horace Archambeault, C.J 

Trenholme, Lavergne, Cross, and Carroll, JJ. January 28, 1915.
1. Master and servant (5 V—340)—Workmen’s compensation—Com

munication of disease—Removing cinder from fellow- 
servant’s eye—Course of employment.

Where an infectious disease is communicated to a workman by his 
fellow workmen while trying to remove a piece of cinder which had got 
into hie eye while he was at work, and such disease results in blindness, 
the accident may be said to have happened in the course of his employ
ment so as to entitle him to compensation under art. 7321, R.8.Q. 1909.

2. Master and servant (5 V—340)—Workmen’s compensation—Capital
RENT.

Where under the Workmen’s Compensation Act (art. 7321, R.S.Q. 
1909) a workman who has been injured does not ask for the deposit of 
the capital sum, he is entitled to a rent the capital of which may exceed 
12,000.

Appeal from judgment of Archer, J., Superior Court, in favour 
of plaintiff in an action under the Workmen’s Compensation Act. 
Affirmed.

On May 14, 1913, the plaintiff was working in one of the yards 
of the appellant company when a locomotive passed several feet 
away from him and a spark therefrom penetrated his left eye. 
A companion who was passing hastened towards him and re
moved the spark with a piece of cotton. Later another fellow 
workman passed and seeing that the plaintiff was suffering took 
a piece of cotton that he had about him, dipped it in water, and 
washed the left eye. The plaintiff went to the General Hospital 
on May 15. On the following day he was examined by Dr.
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Matthewson who stated that the two eyes were infected with a 
venereal microbe, the left eye being worse than the right and 
having an ulcer. In the opinion of the doctor the infection of the 
left eye was at least 2 days old when he examined it. The third 
day about the same hour the doctor stated that the right eye 
was ulcerated. Eventually the plaintiff lost his sight com
pletely. He sued the company for an annual rent, to wit, the 
half of his wages, equivalent to the sum of $300.

The defendant company pleaded that the condition of the 
plaintiff’s eye was due to a disease which existed before the acci
dent; that the condition in which the plaintiff’s eye was found 
was not due to an accident which happened in the course of his 
employment.

The plaintiff in reply to these pleas denied the allegations con
tained therein and added that if the blindness from which he 
suffered was due to a disease as alleged in the defence this disease 
was the result of the act set out in the declaration of his fellow 
workmen who in attempting to take out of his eye the spark 
which had lodged there deposited in his eye the germ of the said 
disease.

The Superior Court maintained the action and granted the 
plaintiff a rent equal to 50 per cent of his annual wages computed 
from the day of the accident, making the sum of $300 per year 
payable quarterly.

Meredith & Macpherson, for appellant.
Geoffrion & Cusson, for respondent.
The judgment of the Court was delivered by
Lavergne, J.:—An analysis of the discharge of the left eye 

made at the hospital shews that the injured person suffered from 
gonorrhoea of the eye. An examination of the urine of the patient 
has been made and it has been shown that the respondent had not 
the gonorrhoea and that he was perfectly sound. The respondent 
remained at the hospital about 15 days. His eyes were nearly 
cicatrised but the ulcers had rendered him blind.

The claim of the respondent which was adopted by the 
Superior Court is that the disease was communicated to him by 
the workmen who attempted to remove the piece of coal or 
cinder, or by the one who afterwards washed the eye.

It is proved that the respondent lived under proper hygienic
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conditions, his wife was perfectly healthy just as himself, he had 
a child eighteen months old. He lived alone with his wife and 
child in an apartment . After his daily work he never went away 
from home.

The doctors are of opinion that a direct contact of the venereal 
microbe and the globe of the eye is necessary to inoculate it with 
the disease, but that the contact of the microbe with the eyelid 
could not cause the contagion that is necessary for an accident 
such as this to infect the eye of a healthy person. The symptoms 
indicate that the contagion took place at midday of the 14th 
The period of incubation in the eye varies from some hours to 
three days according to the virulence of the microbe and to tin- 
resistance of the patient. The ulcer can develop almost imme
diately in a case where there is a rupture of the cornea of the eye. 
a rupture which could easily be produeed by a particle of coal or 
a cinder being lodged in the eye. On the evening of the next 
day the left eye already shewed ulceration. The doctors also 
tell us that contagion may take place from an infected eye to a 
healthy eye by the- fingers of the diseased person carrying it by 
rubbing the eye. The ulcer which first appeared was in tin- 
left eye, that is the eye in which the particle of coal or cinder 
fell into it.

The same symptoms in the right eye appeared on midday of 
the 17th, that is three days after respondent had received this 
injury to the left eye.

The evidence shews that an injury such as this can accelerate 
the incubation of the microbe and produce the ulcer. The 
appellant cannot claim that this period of incubation is not less 
than 4 days; it is longer or shorter according to the circumstances 
of each particular case. In this case the doctors admit unhesi
tatingly that after the injury the ulcer in the left eye could be 
produced almost instantly and no general rule can be laid down fur 
all cases. It is true that this incubation sometimes takes 3 or 4 
days but none of the doctors examined were surprised that in 
this case it took a much shorter time.

For myself I believe, after a careful examination of the evi
dence that the respondent has proved his case and that the acci
dent from which he suffered happened in the course of his employ
ment and gives him a right to an indemnity under the terms of 
art. 7121 of RJ3.Q. 1909.
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The appellant has raised the question as to the amount, 
claiming that an annual rent of $300 is too much as the rent 
cannot be greater than that which would be produced by a capital 
of $2,(MX). We decided in the cases of McDonald v. C.I'.R. Co., 7 
D.L.R. 138, 22 Que. K.B. 207, and in (IT.It. Co. v. Macdonell, 
5 D.L.R. 65, 21 Que. K.B. 532, that when the workman docs not 
ask for the deposit of the capital sum by the defendant he is 
entitled to a rent the capital of which can exceed $2,IMX). These 
decisions have not yet lieen reversed by any higher Court and 
we should maintain this jurisprudence.

For these reasons I believe that there is no error in the judg
ment rendered by the Superior Court, and 1 am of opinion that 
it should be affirmed and the appeal dismissed with costs.

The respondent in his factum does not refer to the authorities 
cited by the Judge who gave judgment at first instance so 1 think 
I should mention them here.

Judgment affirmed.

STANDARD TRUST CO. v. LITTLE.
Suskatchriean Supreme Court. Haultain, C.J., Lamont and McKay, JJ. 

July 15. 1015
1. Vendor and purchaser (6 II—30)—Remedies of vendor—Specific

PERFORMANCE—FORECLOSURE—lllUHT TO PERSO.NAI. JUDGMENT.
The remedies of specific (icrfonnance and an action for the purchase 

price arc inconsistent, since one operates as an affirmance while the other 
as a rescission of the contract ; and where a vendor elects to proceed with 
the remedy of specific performance or foreclosure of the purchaser’s 
interest under an agreement for the sale of land, a judgment for an 
unpaid instalment is thereafter no longer enforceable except as to the

[Ijcc v. Sheer, 10 D.L.R. 36, distinguished; Hargreaves v. Security Inv. 
Co., 19 D.L.R. 677, followed; Jackson v. Scott, 1 O.L.R. 488, applied.)

-■ Vendor and purchaser (§ II—30)—Remedies of vendor—Action for 
PURCHASE MONEY—INSTALMENTS—NECESSITY OF CONVEYANCE.

An o|ien contract, or any contract under which a purchaser is entitled 
to ii conveyance upon payment of the purchase money, the vendor 
cannot maintain an action at law for the purchase price unless he has 
actually conveyed the land, or unless the action is for an intermediate 
instalment.

|Landes v. Kusch, 24 D.L.R. 136; Clcrgue v. Vivian, 41 Can. S.C.R. 
607; East London Union v. Metropolitan II., L.R. 4 Ex. 309; Laird v. 
Pirn, 7 M. & W. 474, applied.)

Appeal from judgment of El wood, J., confirming Order of 
Master dismissing motion to vacate execution.

Russell Hartney, for appellants.
J. Milden, for respondent.
The judgment of the Court was delivered by
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Lamont, J.:—This is an action to recover an instalment of 
purchase money under an agreement of sale.

The statement of claim sets out that, by an agreement dated 
July 25, 1912, the defendants agreed to purchase from the plaintiff 
company the south half of s.w. 18-37-5-W 3rd. for $17,280, pay
able $2,100 cash and the balance in seven equal annual consecutive 
payments with interest at 8%. It also set out that the plaintiff 
company was the registered owner of the said land, and was, and 
had always been able and willing to perform the agreement on 
its part.

The defendant paid the cash payment, but did not pay tin- 
instalment falling due July 25, 1913. For that instalment, and 
the sum of $1,341 interest, the plaintiff company brought this 
action and claimed:—1. Payment of $3,501.60. 2. To have the 
agreement specifically performed and, for that purpose, that all 
proper directions may be given. 3. Foreclosure of the defendants' 
interest.

The defendants did not file any defence to the action, and, on 
June 12, 1914, the plaintiff applied for and obtained from the 
local master the following Order:—

It is ordered that the plaintiffs do recover from the defendants the sum of 
$3,501.60 and interest on $3,260.60 at 8% per annum from January 31. 1914

It is hereby further ordered and decreed that the amount due for principal 
and interest under the agreement sued on in this action between the Standard 
Trust Co., administrators of the estate of Alexander Reid, deceased, as plain
tiffs, and David Wood Little, Roecoe R. Durham, and Robert Charles Baker, 
as defendants, dated January 21, 1914, and covering the south half of the 
southwest quarter of section 18, township 37, range 5, W. 3rd meridian, in 
the Province of Saskatchewan, on January 21, 1914, is $3,501.60.

And it is further ordered and decreed that the defendants pay into Court 
to the credit of this cause on or before December 12, 1914, the said sum <if 
$3,501.60 and interest on $3,269.60 at 8% per annum from January 21, 1914, 
together with the costs of action to be taxed.

And it is further ordered and decreed that in default of payment as afore
said, by the said defendants, there will be a foreclosure absolute, the title of 
the said premises to vest and remain in the plaintiff absolutely free from all 
right, title, ami interest of the said defendants therein and of all persons 
claiming through or under them, said defendants and all persons in possession 
of the said premises to give up possession thereof to the plaintiff within 
twenty days after service upon them of a copy of such final order.

On obtaining thin Order, the plaintiff company, on June 19, 
issued execution for amount of its claim and placed the same in the 
sheriff’s hands.

The material before us shows that an automobile belonging to
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the defendant was seized under the execution, hut at the time the 
affidavits were made, January 9, 1915, nothing had been realized 
therefrom.

The defendants did not pay any money into Court as directed 
by the 3rd par. of the Order.

On January 9, 1915, the defendants made a motion before the 
Local Master for an order vreating the execution issued by the 
plaintiff, and that it be directed that the agreement for salt' had 
l>ecn rescinded, and that the land In* now vested in the plaintiff 
company. The Local Master dismissed the appeal, and his Order 
was upheld by my brother El wood on appeal. From that deci
sion this appeal is brought.

For the defendants, it is contended that the taking out of an 
Order nisi foreclosure was an election by the plaintiff to rescind 
the contract and take back the land in case the defendants did 
not pay into Court the amount declared to be due, as directed by 
the order, and that, as the defendants did not pay in any amount 
at all, the plaintiffs have now a judgment vesting in them the title 
to the premises, “free from all right, title and interest of the 
defendants and of all persons claiming through or under them.” 
The contention is that this is a rescission of the contract and, 
consequently, no part of the purchase money remaining unpaid 
can now be collected.

To ascertain the rights of the plaintiff company under the 
order of June 12, it may not be inadvisable to consider shortly the 
rights of vendors suing for purchase money of land under an 
agreement of sale.

To lx‘gin with: I think it is established law that on an ojien 
contract, or any contract under which the purchaser is entitled to 
a conveyance upon payment of the purchase money, the vendor 
cannot maintain an action at law for purchase money unless he 
has actually conveyed the land, or tendered a conveyance thereof. 
Laird v. Pirn, 7 M. & W. 474; East London Union v. Metropolitan 
R. Co., L.R. 4 Ex. 309; Landes v. Kusch, 24 D.L.R. 13G.

This rule, however, has no applicaton to an intermediate 
instalment where the agreement provided that such instalment 
shall be payable- on a day certain, and that tb' purchaser is not 
entitled to a conveyance until payment of the final instalment. 
Clergue v. Vivian, 41 Can. S.C.R. 007 ; Hargreaves v. Security Inv. 
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The principle applicable to an intermediate instalment is that 
laid down in Norton on Deeds, 2nd ed., p. 524, which is as 
follows:—

If a day is appointed for the payment of money, or a part of it, and tin 
day is to happen before the thing which is a consideration of the money is to 
be performed, an action may be brought for the money.

A vendor, therefore, to whom an intermediate instalment is 
due, may bring either an action at law for the instalment, or an 
equitable action for specific performance of the contract. If hr 
proceeds by way of a common law action for the instalment, he 
is, upon proving that he has a good title to the land, entitled to 
a judgment for the money due on which he can issue immédiat « 
execution; but he is not entitled to any other remedy, at least 
unless leave is reserved to him in the judgment to apply for some 
other remedy in case he failed to obtain payment under his 
execution, as was done in Jackson v. Scott, 1 O.L.R. 488.

If he proceeds by way of specific performance, he is not enti
tled to a personal judgment against the purchaser, as well as a 
decree for specific performance. By the decree for specific per
formance, the purchaser would be directed to perform his contrat t, 
an account would be directed to be taken as to the amount due, 
and a time fixed within which he must pay that sum, and leave 
would be given to the vendor to apply further. If the purchaser 
did not pay within the time fixed, the vendor could apply to the 
Court and make his election as to the remedy he then desires. 
He may, if he wishes, obtain leave to issue execution for the 
amount found due. If he has asked for a vendor's lien, and it 
has been given to him by the decree, he may have a sale of the 
land under the lien, or, if he prefers to take the land back, he can 
have the contract rescinded and retain the purchase money already 
paid to him. The failure of the purchaser to obey the decree ami 
pay the money found to be due, is a sufficient abandonment or 
repudiation of the contract by him to justify rescission without 
restitution. Dunn v. Vere, 19 W.R. 151; Hcnty v. Schroder, 12 
Ch. D. 666.

The case of Lee v. Sheer, 19 D.L.R. 86, was referred to as 
authority for the proposition that a vendor was entitled to lx>th 
specific performance and judgment for the purchase money. 
The Court en banc of Alberta so held, but it will be noted that, 
in the judgment on that case, the Court expressly held that on
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such judgment execution could not be issued, but that a subse
quent application would iave to be made for an absolute order 
for payment before a vendor-plaintiff could issue execution.

If the personal judgment granted in that case was one on which 
the vendor had no right to issue execution until aftei the expira
tion of the time limited by the Court for payment, and then only 
upon an order of the Court, the difference between the view there 
expressed and the one I hold is one of language, rather than one 
of substance. What I mean by a “personal judgment" is one 
on which the vendor may, under our rules, issue immediate 
execution unless execution is stayed by the Court.

In the ease at bar, in addition to personal judgment and spe
cific performance, the plaintiff also called foreclosure.

Since the Judicature Act, a vendor has a right to bring an 
action for all the relief to which he may be entitled in the facts of 
his particular case; he may even, in his statement of claim, ask 
in the alternative for inconsistent remedies, but, as he cannot be 
given two inconsistent remedies, he must elect which he will 
take. The time to make his election is, generally, when he asks 
for his judgment or order. If, however, he asks to have the 
contract specifically performed, and the defendant does not pay 
within the time fixed by the Court, the plaintiff has, on such 
default, as I have already stated, a right to elect the remedy he 
will then pursue, and he need not elect until that time. He, 
however, is not bound to postpone his election until the defendant 
has made default. If, at the trial, he knows what remedy he 
will select in the event of the defendant making default in pay
ment as directed, I see no good reason why he may not in the 
judgment, or order, have specified what result is to follow such 
default. This is just what happened here; a time was given to 
the defendants within which they were to pay into Court the 
instalment sued for, and, in the event of their not doing so, the 
plaintiff elected to foreclose the interest of the defendants in the 
land. Foreclosure of a purchaser’s interest under an agreement 
of sale is rescission of the contract.

In Lysaght v. Edwards, 2 Ch. D. 499, at p. 506, the Master of 
the Rolls said :—

The unpaid mortgagee has a right to foreclose, that is to say, he has a right 
to say to the mortgagor, “Either pay me within a limited time, or you lose 
your estate,” and in default of payment he becomes absolute owner of it.
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So, although there has been a vali<l contract of sale, the vendor has a similar 
right in a Court of Equity; he has a right to say to the purchaser, “Either 
pay me the purchase-money, or lose the estate." Such a decree has sometimes 
been culled a decree for cancellation of the contract ; time is given by a decree 
of the Court of Equity, or now by a judgment of the High Court of Justice; 
and if the time expires without the money Is-ing paid, the contract is can
celled by the decret» or judgment of the Court, and the vendor becomes again 
the owner of the estate.

By taking out the order of June 12, the plaintiffs took both 
foreclosure and personal judgment; they had no right to both 
these remedies. Hargreaves v. Security Inv. Co., supra.

The one is based on an affirmance of the contract, the other 
upon its rescission; they cannot stand together. If the order had 
been appealed from it would have been set aside, or one of tin- 
remedies struck out. It was not appealed from, and the de
fendants to not now object to it; what they say is: If we consider 
that the plaintiffs properly included both remedies in the order 
the personal judgment is not now enforceable and the execution 
thereon should be vacated. I am of opinion that this contention 
is correct.

In Jackson v. Scott, supra, before referred to, the plaintiff 
sued for an intermediate instalment and obtained judgment and 
issued execution. Nothing was realized on the execution, and tin- 
plaintiff subsequently rescinded the agreement under a provision 
to that effect contained therein for nonpayment of a further 
instalment. The defendant then moved to vacate the judgment. 
It was held that he was not entitled to have the judgment va
cated, but that equity would restrain its enforcement, except as 
to costs.

In that case, Maclennan, J.A., at p. 493, says:—
Ah decided iu Cameron v. Hradbury, 9 Cirant (17, the effect of rêne Union 

after a judgment recovered for the purchase money or part of it, is that tin- 
obligation to pay the purchase money bus been terminated, and ho, to tbut 
extent, the judgment cannot Ik» enforced. It is still good at law, but equity 
will real rain its enforcement, on the ground that, having taken back tin- land, 
the vendor ought not to Im- permitted to recover any more of the purcha.-r 
money. That principle, however, does not apply to the costs.

And Moss, J.A., said:—
The judgment would not Ik» set aside anil vacated and matters brought 

back to the same (Kxiition as if it had never existed, but it would Ik- deemed 
satisfied, except as to costs.

The taking out of the order of June 12 by the plaintiff was an 
election on their part to rescind the contract if the defendant > did
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not pay within the time prescribed, and such election is, in my 
opinion, to he given the same effect aw if at the expiration of the 
time limited for payment the plaintiff had gone to the Court 
and asked for foreclosure.

Where a party, with full knowledge of all the facts, elects to 
rescind the contract in default of payment and asks the Court 
to give effect to that election and the Court grants his request, he 
is hound by his election and cannot, by neglecting or refusing to 
take the necessary steps to give complete effect to the Court’s 
decree, obtain the right to re-elect.

In McCaul’s Vendors and Purchasers, 1915 ed., 192, the author 
quotes with approval the case of Zimmerman v. liobinson, 128 
Iowa 72, in which the Court said:—

Let us first consider what is meant in law by “and election of remedies." 
It not infrequently happens that for the redress of a given wrong, or the 
enforcement of a given right, the law affords two or more remedies. Where 
these remedies are so inconsistent that the pursuit of one necessarily involves 
or implies the negation of ihe other, the party who deliberately and with 
full knowledge of the facts, invokes one of such remedies, is said to have 
made his election, and cannot, thereafter, have the lienefit of the other.

The plaintiff company is entitled to its foreclosure, hut it is 
hound by all that legally results therefrom. One of the results 
thereof is that they cannot collect any more of the purchase- 
money.

The judgment for the instalment is, therefore, no longer 
enforceable except as to costs. If the costs of the e et ion were 
included in the execution, the execution to the extent o* the costs 
is valid. If they were not so included, the execution thould lx- 
set aside, as it would then he a process for the enforcement of 
payment of the purchase-money only. Whether or not the costs 
were included therein d<x‘s not appear.

As the whole contention was as to whether or not the plaintiffs 
could still enforce their judgment for the purchase price, and as 
they fail in that contention, they should pay the costs of the 
appeal. The appeal should he allowed, and the execution, in so 
far as it relates to the purchase-money, should he vacated.
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Trust Co. 
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A ppeal allowed.
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PYKE v. SOVEREIGN BANK OF CANADA.
Quebec Court of King’s Bench, Appeal Side, Sir h or ace Archarnbcaull, C.J

Trenholme, Lavergne, Cross, and Carroll, JJ. March 17, 1915.
1. Bills and notes (§ V A 2—116)—Accommodation cheque—Rights of

BONA FIDE HOLDER—Bank.
A person is not relieved from liability on his .iceommodation cheque 

given to the manager of a bank to enable him to buy shares of the bank 
which the bank paid in good faith; nor will the manager's promise In 
reimburse the maker of the cheque for moneys so advanced affect such 
liability, where the transaction was carried on without the knowledge 
or authority of the bank.

2. Evidence (§ XII H—960)—Weight of—Book entries—How over

Credit entries in a bank account are only j/rimd facie evidence which 
may be contradicted by parol evidence to shew that the amount credited 
was not in fact received.

[Sovereign Bank v. Fyke, 14 D.L.R. 383, affirmed.)

Appeal from judgment, of Dunlop, J., 14 D.L.R. 383, Superior 
Court, in favour of plaintiff in an action on cheques. Affirmed 

Greenshields, Greenshields & Ijanguedoc, for appellant.
Caegrain & Mitchell, for respondent.
Sir Horace Archambeault, C.J., remarked that there could 

be no ratification nor acquiescense without full knowledge1 of the 
agreement ; and that no such proof was made in this case.

Trenholme, J., concurred in the reasons of the Superior Court 
condemning the appellant to pay his cheques.

Carroll, J.:—Pyke refuses to pay because he says in sub
stance he never agreed to become owner of these shares; that the 
bank had credited to his account the entire amount of the cost of 
purchase of the shares and that these cheques had l>een returned 
to him. He adds that he never acted as intermediary and he 
declines all responsibility.

It is true that in what is called in the English language the 
pass-ix)ok, the employee of the bank credited Pyke with the 
amount of his cheques. Is this fact conclusive and does it pre
vent the bank from claiming the amount? These entries are 
most frequently made by inferior employees without any authority 
and it would be very dangerous to make the validity of a trans
action depend upon an entry which could constitute a certain 
presumption but which is not conclusive and does not prevent 
oral testimony of an agreement contrary to this entry. As to 
the remission of the cheques we have no evidence which shows us 
by whose intervention Pyke liecame possessor of them; we must 
presume that it was in the ordinary course. The local manager 
was requested to send him these cheques in order to adjust his
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account and Pyke had them sent to him. Does this remission 
of the cheques by the hank to Pyke constitute an abandonment 
by the bank of its right to recover the amount? If the bank 
committed an error in remitting them and has succeeded in pro
curing again these instruments nothing prevents it from suing to 
recover it. The conduct of the party sometimes constitutes an 
estoppel but it is necessary that this conduct should imply the 
abandonment of a right.

In this case it is proved that a change took place in the staff. 
New employees succeeded to former ones and it has been well 
explained how the errors were caused.

The appellant in his factum points out how the mandate given 
for the transfer of the shares in his name also authorized the 
agent to re-transfer them to third parties and consequently the 
contract between Stewart and himself was not entirely executed. 
If the contract had been entirely executed it could only have been 
by the fault of Stewart who abused the confidence of Pyke and 
of the imprudence of the latter, if we can call imprudent the fact 
of an honest man trusting himself to a swindler who has every 
appearance of honesty and who occupies a position of great con
fidence.

Stewart in proposing this transaction to Pyke did not act for 
the bank, but spoke in the name of third parties real or assumed 
purchasers. Pyke tolls us that he relied upon Stewart. He 
gives his cheques to the order of Meeker and the latter obtains 
the money from the bank which pays the amount represented by 
the cheques. The transaction between Stewart and Pyke does 
not affect the bank, which has a right to be reimbursed.

The judgment cannot be attacked. All the same 1 regret not 
to be able to come to the aid of the appellant, a victim of the 
dishonesty of Stewart.

Lavergne, J., dissented.
Judgment uffirmed.

QUE.

K. B.
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(diewnting)

GORDON v. VIOLETTE. ALTA.
Alberta Supreme Court, Seott, J. September 28, 1915. is'o’

I. .IriMiMENT ($ VII V—282)—By bEFAVi.r—Setting aside—Delay—In
ability TO H RNIHII COSTS.

A judgment obtained in default of appearance will In- set aside on 
an application made one year «ubsequent to the entry of the judgment 
when it appears that the delay was due to the defendant’s inability 
to secure the costs of the application.
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Violette.

Appeal from order Netting abide judgment by default of ap
pearance, and permitting defendant to enter a defence to the 
action.

S. E. Holton, for plaintiff, appellant.
(i. C. Valent, for defendant, respondent.
Scott, J.:—The action is upon a judgment obtained by the 

plaintiff against the defendant in the Supreme Court of British 
Columbia. It was stated by defendant’s counsel upon the hear 
ing of the appeal and it was not disputed by plaintiff’s counsel 
that that judgment also was obtained by default of appearance 
and the defendant in his affidavit filed on this application states 
that he was never served with any process in that action.

The affidavit of service of the writ in this action was made 
by one Patrick, a bailiff of the sheriff of the Edmonton Judicial 
District, who states therein that he served the defendant at 
Edmonton on June 5, 1914, and in his affidavit filed on this ap 
plication he states positively that he served the defendant not 
only with the writ in this action, but also at the same time served 
him with a writ in another action against him.

The defendant in his affidavit states that he was never served 
with the writ of summons in this action, that he was in Chicago 
on June 5, 1914, and did not return to Edmonton until about 
the 20th of that month, that upon his return he found the writ 
upon his desk, and that he then instructed his solicitors to enter 
a defence for the action. It is true that upon his eross-examina 
tion upon the affidavit, he apparently states that he did not so 
instruct them, but his subsequent statements upon the examina 
tion shew that he did not intend to deny that he had done so. 
and that the denial was an error either on his part or that of 
the stenographer. He also stated that he has a good defence to 
the action on the merits, but he did not in his affidavit disclose 
the grounds of his defence.

The defendant’s application to set aside the judgment was 
not made until on or about July 19, 1915, more than a year after 
it was obtained. He states that the delay was occasioned by the 
fact that he did not have the money necessary to pay the costs 
thereof.

It is shewn that the defendant was aware in the month of
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November last that judgment had been obtained against him in 
this action, and that he then entered into negotiations with the 
plaintiff's solicitors for a settlement thereof, ami offered to 
transfer to them certain property in satisfaction thereof. He 
states that he entered into them without the knowledge of his 
solicitors and because he thought the settlement he offered was 
a cheaper and a more expeditious means of removing the judg
ment and execution than taking proceedings to set them aside.

The order appealed against provided that the judgment 
should be set aside upon the defendant's giving security to the 
amount of $1,600, which was admitted to lie the balance remain
ing unpaid upon the judgment, n portion thereof having been 
satisfied by the proceeds of the sale of the boat, the price of 
which was the subject of the British Columbia action. This 
security has been furnished by the defendant.

Although the defendant did not in his affidavit, filed on the 
application, disclose any grounds of defence to the action, it 
appears to me. that the uneontradicted statement of his counsel 
that the judgment sued upon was obtained by default of appear
ance discloses a reasonable defence, as it is, in my view, open to 
serious doubt whether that judgment is binding upon him out
side the Province of British Columbia. Mis statement that he 
was not served with any process in that action may not alone con
stitute a ground of defence to an action upon a judgment ob
tained in it, but it is a circumstance which, 1 think, should be 
considered in disposing of this application.

In my opinion the delay of the defendant in making the ap
plication should not disentitle him to the order he obtained. In 
Atwood v. Chichester, 3 Q.B.I). 722; Davis v. Ballenden, 46 
L.T. 797; Watt v. Harnett, 3 Q.B.D. 183 ami 363. and Huile v. 
MavCreqor, 2 T.L.R. 311, a delay of many years in making such 
an application was held not. to be such as to disentitle the defen
dants upon similar applications. In Hradq v. Keenan, 14 Hr. 
214. the inability of a suitor to pay the costs of taking proceed
ings at an earlier date was held a sufficient excuse for the delay.

By reason of the defendant having given security for the 
payment of any judgment which the plaintiff can obtain in the 
action the latter cannot be prejudiced by the former being let
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in to defend the action. It in shewn that the sheriff of the Ed
monton district, upon an execution being issued to him upon 
the judgment in this action, reported to the plaintiff’s solicitors, 
that the plaintiff had nothing upon which he could levy and 
this points to the conclusion that the letting in of the defendant 
to defend the action will place the plaintiff in a better position 
to recover the amount of the judgment he is found to be en
titled to.

1 dismiss the appeal with costs. Appeal dismissed.

SAWYER MASSEY v. TOHMS.
Manitoba Court of Appeal, Howell, Itichards, Perdue, Cam emu.

and Haygart, JJ.A. October 12, 1915.
1. Sale (J1IIB—66)—Thbeshino outfit—Acceptance of notes—Lia

1111.II'Y OK JOINT MAKES.
I’romiitHory note» jointly signed by father and son, which are given 

in payment of a threshing outfit sold to the son under an agreement 
signed by the father as co-purchaser, will render the latter primarily 
liable as a joint purchaser and not as surety.

Appeal from judgment of Metcalfe, J., setting aside con
veyance as fraudulent against creditors.

J. C. Collinson, and G. Coulter, for appellant, defendant.
C. P. Fullerton, K.C., for respondent, plaintiff.
Cameron, J.A. :—This action is brought against the defen

dants Auguste Tohms and Ludwig Tohms to enforce an agree
ment for the sale of a traction engine and separator at and for 
the price and sum of $3,865, less $200 allowances payable at the 
times and with interest, viz.: purchaser’s promissory notes as 
set out therein and in the statement of claims, being four notes 
for $760 each, payable November 15, 1913, 1914, 1915 and 1916, 
and a note for $660 payable November 15, 1917. The statement 
of claim further alleges the delivery of the goods to and their ac
ceptance by the above defendants, that default was made in pay
ment of the notes except as to the sum of $360 paid on account 
of the first mentioned note, and that by reason of such default 
the whole amount of the purchase money remaining unpaid has 
become due. It is further alleged that the defendant Ludwig 
Tohms fraudulently conveyed to his wife the defendant Louisa 
Tohms certain lands and goods and chattels for the purpose of 
defeating, defrauding and delaying the creditors of the said
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Ludwig Tohms. The statement of claim asks for payment of 
the purchase money in accordance with the terms of the agree
ment and that the conveyances of the lands and of the goods 
and chattels to Louisa Tohms be declared null and void and set 
aside.

In his defence Ludwig Tohms denies all, except the formal, 
allegations of the statement of claim and says that he has no 
knowledge of the English language, is unable to read or write, 
and, in substance, that he did not understand what he was doing 
when he signed the agreement and notes. It is further stated 
that he signed the notes and agreement on the understanding 
that he was merely guaranteeing the payment of the notes by 
Auguste Tohms, and that he was not made aware of the contents 
of the agreement, particularly of the clauses referred to in the 
statement of claim, viz.: the acceleration clause, and that pur
porting to give a lien upon his lands mentioned in the agree
ment. He also denies that he and his wife entered into any 
fraudulent scheme to defeat his creditors as alleged. In this 
denial Louisa Tohms joins in her defence. A statement of de
fence by Auguste Tohms, setting up specific denials of the plain
tiff's allegations so far as they affect him, was also tiled.

The action came on for trial before Metcalfe. J.. who set 
aside the conveyances impeached by the plaintiff and entered 
judgment against the defendants Auguste and Ludwig Tohms 
for $390.93. At the trial the plaintiffs did not seek to hold Lud
wig Tohms bound by the mortgage clause in the agreement and 
the Judge states in his judgment: “I do not think he is bound 
by the acceleration clause.” This appeal against the judgment 
entered by the trial Judge is taken on behalf of Ludwig and 
Louisa Tohms. Auguste Tohms does not appeal.

It was not contended before us or at the trial that Ludwig 
Tohms did not understand the meaning and effect of the‘pro
missory notes which he signed. But it was and is contended 
that important clauses of the agreement were not read and ex
plained to him by the plaintiff's agents at the time they pro
cured his signature thereto. It is urged that, on the evidence 
and in the circumstances disclosed, the position of Ludwig 
Tohms was not that of a maker of the notes primarily liable
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726 Dominion Law Kurorts. 124 D.L.B

MAH

C. A.

Massey

Cameron, J.A.

thereon, but that of a guarantor or surety, and that the effect 
of the non-disclosure to him of important terms of the agree
ment is to release him from any liability under the agreement 
and notes.

Mr. Collinson, for Ludwig Tohms, holding that the surety
ship of his client was established by the evidence, made a strong 
argument on this point. Amongst other authorities, Burner v. 
Cor, 4 Beav. 379, and ti Beav. 110 ; Hailton v. Mathews, 10 Cl. & 
F. 934, and Davies v. London and Provincial Ins. Co., 8 Ch.D. 
4G9, were referred to. In the last mentioned case, Fry, J., said, 
at p. 475 : that very little said which ought not to have been said 
and very little left unsaid which ought to have been said will 
suffice to avoid a contract of suretyship.

But this argument is based upon the assumption that Ludwig 
Tohms’ liability rests upon a contract of guarantee. It is con
tended, on the other hand, that such was not the contract, but 
that he was a co-purehascr of the engine and separator with his 
son, and that he became primarily liable with him upon the 
notes which he signed with full knowledge of their meaning 
That Ludwig Tohms so signed with knowledge is not disputed. 
It was plainly the intention of the plaintiffs, who considered 
Auguste Tohms financial standing not sufficiently strong fin
ancially for them to take his sole liability, to procure Ludwig 
Tohms as joint purchaser, as appears by the cross-examina
tion of Fuller, the plaintiffs’ manager. The agent, Baldwin, was 
sent down to Dominion City with those instructions and there 
is nothing in the evidence given on behalf of the plaintiff, in
consistent with the intention so expressed. Nor can I discover 
anything inconsistent with it in the evidence of Ludwig Tohms. 
At p. 77 he is asked the question :—

“Q. Who told you that you would not have to pay anything 
for the machine, but the man who bought it would have to pay 
for it?” to which he gave the answer: ‘‘A. Mr. Baldwin told my 
wife and my wife told me.” But he did not know, nor could 
he have known, what Baldwin told his wife, and, in any event, 
the understanding that he is trying to set forth does not dis
close a suretyship or guarantee but something entirely different, 
that although he had signed the documents he was not to be
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liable. Mm. Tohms says, p. 51, that her husband was not at 
any time requested to guarantee her son, and (p. 53), she knew 
they (the agents) wanted her husband to sign for the outfit.”

Now, the faet is, that Ludwig Tohms signed the promissory 
notes, with knowledge of their meaning. On the faee of them 
he is primarily liable, and to establish any other liability than 
that would require convincing evidence. He appears therefore, 
on the notes as a co-purchaser. That he and the others expected 
that Auguste would be able to pay the notes from his earnings 
in operating the engine and separator was undoubtedly the case, 
but that would not and '«oes not modify his liability as a co
maker of the notes with his son. Moreover, it appears that the 
engine and separator were to be used in threshing grain on the 
farm in question, which was owned by Ludwig Tohms and his 
wife.

Mr. Collinson's contention, on this branch, really came to 
this: that while there was no direct evidence of a contract of 
guarantee, nevertheless it must be inferred from the situation 
of the parties and the circumstances of the case. But it does 
not appear to me that these outweigh the evidence pointing to 
a direct liability on the part of Ludwig Tohms. intended to be 
assumed by him. On the whole, 1 am of opinion that Ludwig 
Tohms must be held to be bound to his direct liability as the 
same appears on the face of the notes.

Objection was taken that the action is founded on the agree
ment and not on the notes, and that the plaintiffs must there
fore fail. But the notes are fully set forth in the statement of 
claim, and the whole transaction, including the making and de
livery of the notes, was gone into at the trial. There is a prayer 
for general relief in the statement of claim and, in any event, 
if an amendment were necessary, to complete the plaintiffs’ 
title to relief, it would seem to me impossible to refuse it.

No real question is raised as to the other parts of the judg
ment, and I think the appeal must be dismissed with costs.

Hagoart, J.A. :—On July 25, 1913, the defendant Auguste 
Tohms proposed to purchase a threshing outfit from the plain
tiffs. He signed an order for the same which, if accepted by the 
plaintiffs, would become the contract setting forth the price and
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terms. This order was forwarded by one Baldwin, an employee 
or agent of the plaintiffs at Dominion City, to the head office at 
Winnipeg. The proposal to purchase was considered, and, in 
the words of one of the witnesses, was “turned down,” because 
it was considered that the financial standing of Auguste Tohms 
was not sufficiently strong to give him a credit to the amount of 
$3,365.

Some further negotiations took place between Baldwin and 
the defendants. At the request of Baldwin, one Fuller, a Winni
peg official of the plaintiffs, went to Dominion City when he and 
Baldwin, the defendants Ludwig and Louisa Tohms, the 
father and mother of Auguste Tohms, motored out to 
the farm of Auguste Tohms. As a result of the interview 
between the three defendants and the two employees of the 
plaintiffs Auguste Tohms, the son, and Ludwig Tohms, the 
father, signed and sealed another order which is the document 
sued on, and also signed the promissory notes representing the 
instalments of the purchase money.

Default having been made in the payment of the first in
stalment represented by one of the notes, the trial Judge entered 
a verdict for the plaintiffs for $390, being the balance owing 
on the promissory note first falling due.

The defendant Ludwig Tohms contended that he was only 
liable ns a surety and that by reason of the actions of the plain
tiffs he was released from his suretyship. The writing says that 
he is a co-purchaser. Fuller and Baldwin corroborate that 
document, and, in my view, the defendant Ludwig Tohms. upon 
whom is the burden of proof, has not given evidence sufficient 
to establish his contention. I would hold that he is a joint pur
chaser, and that in any event he is liable on the note represent
ing the instalment sued upon.

The defendant Ludwig Tohms, the father, does not read or 
write, but the son, Auguste Tohms, both reads and writes. The 
defendant Ludwig Tohms claims that it was never explained to 
him that there was in the order an agreement to give a mort
gage upon his land as security, nor was he aware of the fact 
that there was an acceleration clause in the agreement as to the 
future payments. The father, mother and son were all there
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when the agreement was prepared, and they were talking it over, 
and it was no doubt present to their minds that the liability of 
the father had to be given before they could procure the mach
inery. In any event the plaintiffs have not asked for the benefit 
of the mortgage clause or the acceleration clause, and the trial 
.Judge’s verdict only gives a judgment for the balance due on the 
first note.

I do not think that we ought to set aside the agreement and 
notes and declare them void as against the father. Ludwig 
Tohms, on the ground that he never understood the effect of the 
documents he was signing. The son was refused credit and the 
father was the only one of substance. The machinery was de
livered to the defendants who have possession of it yet, and 
whether there was an agreement in writing or not, or whether 
there were promissory notes or not, there was a liability for the 
amount of the verdict rendered by the trial Judge, that is, the 
balance due upon the first instalment.

As to the conveyances by the defendant Ludwig Tohms, made 
to his wife Louisa Tohms shortly before the commencement of 
this action. 1 agree with the finding of the trial Judge that the 
same should be set aside. Ludwig Tohms was indebted for a 
large sum to these plaintiff's, and the effect of these convey
ances has been to denude him of all the property to which his 
creditors could look for the payment of their claims.

I would dismiss the appeal.
Howell, C.J.M., and Perdue, J.A.. concurred. Richards, 

J.A., dissented. Appeal dismissed
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CARRUTHERS v. SCHMIDT. QUE.
(jurbec Court of May's Hcneh. A ppm I Si>h\ Sir Horace Archamhcaiill, ------

Trenholmc, l.avery nr, Crons, ami Carroll. .1.1. February 25, 1015. K. It.

I Contracts (| I E 1—«17)—Sai.es at stock kxciiamoe—How proven—
Whitinu—Statute of Frauds.

The mandate <>f a broker in stoek exchange transactions may 
lie proved by parol evidence; hut the sale and purchase of grain 
under that mandate is considered as goods, ami if the sale exceeds 
the amount of $50. it must lie established by a writing in accordance 
with art. 1235 unless admitted bv the party charged.

Appeal from judgment of Weir, J.. Superior Court, from statement 
judgment for defendant in an action for price of goods sold at 
Stock Exchange. Affirmed.

47—24 D.I..R.
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, The judgment of the Court was delivered by
f’ABBUTHKRN

r. Sir Horace Archambeault, C.J.:—This ease arises out of a
ScuMMir. eiajin jn connection with certain speculations. The appellants,

Archonjbeeul1' exchange brokers, claim they have bought and resold a certain 
quantity of oats for the respondent under the instructions of 
the latter ; and that the net result of those transactions was a 
loss of $24,317.63, which appellants claim from respondent.

The respondent admits some of those transactions and denies 
the others : he claims that the purchases and sales which he had 
instructed the appellants to make for him have resulted in a 
gain instead of a loss.

The question to be decided is, if in the present ease the testi 
monial evidence was admissible. The ( ’ourt of first instance has 
decided that such evidence could not be admitted, and the ap 
pellants have found themselves limited to the admissions of the 
respondent, which admissions are not sufficient to justify thcii 
claim.

The judgment of the Court of first instance contains a de 
tailed and complete account of the different transactions al 
leged by the appellant as well as of the. admissions of the re 
spondent, and of his denials in connection with those different 
transactions; and it comes to the conclusion that the claim of the 
appellants is not proved.

So as to avoid useless repetition, I will not go into those de 
tails; and I will content myself with giving the reasons for 
which I am of opinion that that judgment is well founded.

Art. 1235 C.C., which is taken from the Statute of Frauds 
enacts that in commercial matters where the value in question 
exceeds $50, no action or exception can be maintained against ;i 
person without a writing signed by him, in some eases therein 
enumerated. One of those cases, the fourth one, is the one of 
contracts for the sale of goods, unless the purchaser has accepte 1 
or received part of them, or has given some earnest-money.

The present case is about a commercial matter whose value 
exceeds $50, and about contracts for the purchase or the sale 
of goods. Therefore the rule laid down in art. 1235 properly
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applies and the proof of the contract could not be had except QUE- 
through a writing signed by the party to be charged. k. b.

The appellants claim that it is a contract of mandate and cabbuthfbh 
not a contract of purchase or of sale of goods, and that they v

Sell MUM
can bring in testimonial evidence since the question relates to a — 
commercial affair. o.j.

This Court has already pronounced on that point in a case of 
Trenholmc v. McLennan, 24 L.C. Jur. 305. It was decided in 
that case that a broker may very well prove through witnesses 
the mandate he has received from his client to buy or to sell, 
but that he may prove the purchase or the sale only by a writ
ing signed by the party, according to art. 1235.

The plaintiff, as a broker, said the late Cross, J., could, by 
a written contract, made out and evidenced by his own signa
ture, bind two parties to a sale by the one to the other through 
him, but when he attempts to bind one of the parties to himself, 
he requires, besides the verbal testimony as to his instructions, 
written evidence to establish the purchase, and this he cannot 
make for himself as against the party who instructed him to 
effect the purchase.

The appellants invoke in their favour the judgment of the 
Privy Council in the. case of Forget v. Baxter, [ 1900] A.C.
467. That case was about the purchase and the sale of railway 
shares and not the sale of grain as in the present case. But 
railway shares are not considered as goods by the Statute of 
Frauds and do not fall under the provisions of that statute.
Benjamin on Sales, 5th ed., 173: “It is necessary to inquire pre
cisely what is meant by the term ‘ goods. ’ ’ ’

By sec. 62 of the Code, in that Act, “goods” include all 
chattels personal, other than things in action and money. Things 
in action include all personal chattels that are not in possession 
—stock, shares in companies, policies of insurance and debts, arc 
therefore not “goods.”

So in that case of Forget v. Baxter, supra, art. 1235 is not at 
all in question in the judgment. The only support for that 
judgment is art. 1233 and Sir Henry Strong, speaking for the 
Lords of the Privy Council, says that testimonial evidence was
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admissible, even without the beginning of proof by writing, be
cause the matter was a commercial one.

The transactions in question in the present case are in con
nection with goods, for the word “goods” certainly includes 
grain. Then, there is no writing between the parties. The ap
pellants have not even given to the respondent any bought and 
sold notes, as is usually done in such cases. Therefore the ap
pellants had no other way of proving than through the admis
sions of the respondent. Then, those admissions, as 1 already 
said, do not countenance the claim of the appellants.

But if the respondent’s admissions do not completely prove 
the pretensions of the appellants, do they at least constitute a 
beginning of proof in writing, justifying the testimonial evid
ence?

This < *ourt has already decided in two cases that the writ
ing required by art. 1235 may well be replaced by an admission 
of the party, but that no beginning of proof in writing can be 
taken from such admission. It is the case of Charest v. Murphy, 
3 Que. K.B. 370. and the case of Masse v. McEvilla, 4 Que. 
K.B. 197.

So appellants could not invoke the admissions of the respon 
dent as a beginning of evidence in writing capable of allow ing 
a testimonial evidence to complete it.

I am therefore of opinion that the judgment of first instance 
should be confirmed. Judgment affirmed.

SASK. GARTSIDE v. LELAND.
Saskatchewan Sujrreme Court. Haultain, C.J.. Lamont and McKay. JJ.

July 15, 1915.
1. Sale (6 111 C -70) — Re-possession and resale—Assertion ok owneh

ship—Rescission.
Where a vendor re-jMwsesses an article sold under an agreement which 

provides for re-[Mwsession and re-sale, and acts in reference to the article 
in a manner not provided for in the agreement, the purchaser may treat 
the contract as rescinded, if the acts of the vendor amount to an assertion 
<>f unqualified ownership of the article or if, as a result of such acts, tin 
value of the article is depreciated.

2. Sale ( § III ( '—70)-Re-possession and resale—Rescission—Return
ok payments.

The re-possession of animals by a vendor in the exercise of his lien 
under a conditional sale and their subsequent re-sale subject to the 
ratification of the defaulting vendee, without exercising any rights of 
ownership over them by the vendor, does not operate as a rescission of 
the contract as to entitle to a return of the payments in restitution 
of statu quo.
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Appeal from judgment for defendants in an net ion for the 
recovery of payments upon a rescission of sale.

The judgment of the Court was delivered by
Lamont, J.:—On July 18, 1012. the defendants sold to the 

plaintiff a team of horses and a cow for $410.20, and took a lien 
note for the price payable on November 1. 1012.

The note contained the usual provision, that:— 
if default were made in payment, the defendants might take possession of the 
said gcMxls and hold the same, or any renewal or renewals thereof as paid 
with interest, or sell them at public or private sale.

The plaintiff made certain payments on the note, but did not 
pay it in full. On October 11, 1013, while tin- plaintiff was absent 
at Brandon, the defendants took possession of the animals sold 
under their lien. On Oetolier 14 they sold them to one Barrett 
for $350, which amount was about the balance remaining unpaid 
under the defendants’ lien. The defendants say this sale was 
conditional upon Gartside being satisfied with an informal sale, 
and making no objection thereto; but that, if Gartside was not 
satisfied, Barrett was to let them have the animals back, so that 
they could be returned to Gartside if he paid up; or, if not, that 
they might be sold by the sheriff.

A short time afterwards Gartside returned and was not 
satisfied, and demanded the return of the payments which he 
had made on the note. This the defendants refused, and later 
they obtained the animals back and put them up for sale at 
auction, after giving the notice required by the Act Respecting 
Lien Notes and Conditional Sales of Goods, and they sold the 
horses back to Barrett for $100 and the cow to another farmer 
for $50.

Gartside then assigned to the Bank of Commerce his claim to a 
return of the payments, and Gartside and the bank as plaintiffs 
now bring this action for a return by the defendants of the pay
ments made on the animals, on the ground that the first sale to 
Barrett not being in accordance with the provisions of the Act 
Respecting Lien Notes and Conditional Sales of Goods was a 
rescission of the contract, which entitled Gartside to have re
turned to him the payments he had made.

It was also contended that the defendants had agreed to 
extend the time for payment in consideration for getting a quan-

SASK.
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Lamont, J.
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SASK. tity of Hax, but this extension was not, in my opinion, sufficiently 
s.c. proven. The whole question here is:—Did the conditional sale 

r- ,TZr,ni, to Barrett have the effect of rescinding the contract?
v. Where, under an agreement of sale, the property in goods sold

[.eland. an(j tjM, right to rc-possess and again sell them is reserved, to the 
umont, j. vendor, a re-possession and subsequent sale by him, if made in 

accordance with the terms of the agreement and the provisions of 
the above-mentioned statute, is not a rescission of the contract 
but an exercise of the rights expressly given to him by the agree
ment; but if such re-possession or sale is not one provided for 
in the agreement, or is not carried out in accordance with the 
statutory provisions, and the purchaser is in possession of the 
goods, the re-possession and sale is to be interpreted as an 
exercise by the vendor of his common law right to rescind the 
contract upon the purchaser’s default in payment, which rescission 
carries with it the right to the purchaser to be restored to his 
original position. Fairchild v. Hammond, 7 Terr. L.R. 20; 
Sawyer-Massey v. Bouchard, 13 W.L.R. 394.

The same result follows a re-possession without a re-sale if 
the vendor, although entitled to rc-possess the goods, deals with 
them in such a way as to justify the purchaser in considering that 
he has rescinded the contract.

In Long v. Preston, 7 L.J.C.P. (O.S.) 14, the plaintiff purchased 
from the defendant a horse. Thinking the horse not to be as 
warranted he returned it to the defendant ; the defendant sent 
it back, but the plaintiff again returned it. The defendant then 
used the horse, and offered it for sale to a third person. It was 
held that, by using the horse and offering it for sale, the defendant 
had rescinded the contract. In giving the judgment the Court 
said:—

Although the defendant might have said that the horse was to be accepted 
without prejudice after the second return, yet it could not be so, as he 
actually used it and offered it for sale.

In Sawyer-Masse y v. Pringle, 18 A.R. (Ont.) 218, the vendors 
under the agreement of sale retained the ownership of the machine 
until payment of the price, but the vendees had the right to 
possession and use. The agreement did not provide for a re-sale 
or re-possession. The vendors re-possessed the machine and re
sold it; it was held that the plaintiffs by the re-sale put it out of 
their power to fulfil their contract with the defendant. and that
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on such se lu being made the defendant was entitled to treat the SASK. 
contract as being rescinded. S.C.

In Harris v. Dustin, 1 Terr. L R. 404, the agent of the plaintiff gabtside 
company re-possessed the machinery, with the intention of re- >'■ 
selling it, to other parties. He did not make a sale, but he used '*'LANL>
it in his own farming operations and loaned the reaper to one um«it,j.
Fowler, who cut 35 acres of crop with it. The machines were 
subsequently brought back to Moose Jaw, but were not properly 
taken care of. Three years later the defendant was notified that
he could have the machines. He did not pay the balance due 
thereon, and plaintiffs sued him. In giving the judgment of the 
Court en banc, Wetmore, J., said:—

I am not prepared to hold that the mere fact, that the vendor, when he re
possessed himself of the article, did so with the intention of selling it, in itself 
would amount to a rescission of the contract or would justify the buyer in 
treating it as a rescission; nor am I prepared to hold that the additional fact, 
that he offered it for sale or attempted to sell it, would amount to a rescission. 
It is possible that, if he afterwards changed his mind ami concluded to hold 
the buyer to his bargain, he might do so if the machine was in the same con
dition that it was when he took it from the buyer, or he had done nothing that 
would justify the buyer in treating his acts as amounting to a rescission. It is 
not, however, necessary to decide these questions. It seems to me the ques
tion is not whether the vendor has rescinded the contract, or whether or not 
he had any such intention. The question is—has the vendor so dealt with 
the article as to justify the buyer in considering that the vendor had rescinded 
the contract and in treating it accordingly. If the vendor wishes to hold the 
buyer to his agreement and enforce his claim against him foi the price, he has 
simply the right to hold the article and he is bound to take care of it. The 
buyer has a right to insist that he shall not use it, and that he shall not allow 
other iiersons to do so, and that he shall take care of it. If he has got to take 
it back, he has a right, to receive it just in the same condition as it was when 
taken out of his possession. Of course I would not now hold that putting 
necessary repairs upon it would put it out of the vendor’s [tower to insist on 
the balance of the orice being paid; but apart from that the buyer could insist 
upon its being kept in the condition it was when taken away. If not kept in 
that condition, or if used by the vendor or allowed by him to be used, the 
buyer would have the right to say:—You have by your conduct rescinded 
the agreement and I will not pay you the balance of the price.

In North-West Thresher Co. v. Bates, 13 W.L.R. G57, the 
agreement of sale provided for the re-possession and re-sale of the 
machine. The plaintiffs re-possessed and hired the machine to 
one Dolan. It was held that the plaintiffs had no right to hire 
it out, and that by so doing they had given the defendant the 
right to treat the contract as rescinded, as he was entitled to have 
the machine sold in as good condition as when taken out of his
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possession, and that although there was no evidence that Dolan 
had injured the machine, the mere use of it would depreciate its 
value to a greater or less extent.

From these authorities 1 draw the conclusion that, where a 
vendor re-possesses an article sold under an agreement which 
provides for re-possession and re-sale, and acts in reference to the 
article in a manner not provided for in the agreement, the pur
chaser may treat the contract as rescinded, if the acts of the 
vendor amount to an assertion of unqualified ownership of the 
article or if, as a result of such acts, the value of the article is 
depreciated.

In the case at bar, the defendants re-possessed the animals sold 
as they had a right to do under their lien. They delivered them 
to Barrett under an arrangement by which* they were to become 
his property if Gartsidc were satisfied. There is no evidence that 
Barrett ever used the animals, or did anything in respect of them 
except take care of them; neither is there any evidence that by 
reason of the arrangement or Barrett’s possession the animals 
were depreciated in value. The arrangement with Barrett was 
not an act of unqualified ownership; on the contrary, the arrange
ment showed that they were not dealing with the animals as 
owners, but were making the sale on condition only that Gartsid* 
would ratify it. When Gartside returned and refused to ratify it 
the defendants offered to deliver back to him the animals if In 
paid the balance due. I cannot see any act on the part of the 
defendants that would justify Gartside in considering that they 
had rescinded the contract. The defendants were therefore justi
fied in putting the animals up for sale after complying with tie 
statutory requirements. They were, however, not justified in 
selling the horses for $100, when they knew Barrett would give 
$300 for them, which was their reasonable value, and if questioned 
this sale might be liable to be set aside or the defendants held 
liable to account for the full value.

The appeal should be dismissed with costs.

Appeal dismissed.
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DAVIES v. DAVIES.
Alberta Supreme Court, Stuart, J. March 17, 1915.

ALTA

1. Conflict of laws (§ I J—147)—Foreign will—Effect of Marriage.
A will made in a foreign jurisdiction in which the testator was 

domiciled, and which under the foreign iaw was not revoked by the subse
quent marriage of the testator, is valid as to lands in Alberta subsequently 
acquired if made in the form required by Albert a law. notwithstanding 
the subsequent marriage in the foreign jurisdiction in which he was 
domiciled ; and, semble, the result would be the same even had he owned 
the real estate in Alberta at the date of the marriage.

[Re Martin, ]1000| P. 211, referred to. 1

Case stated by agreement of the parties interested for the statement 
opinion of the Court. The facts as agreed upon are as follows:—
1. John Vernon Davies, the above named deceased, was born in 
the State of Ohio, one of the United States of America. He was 
married in Montana and was divorced from his first wife, Isabel 
Davies, in 1901. Hv the said marriage he had four children, 
namely:—John Linden Davies, of Conrad, Montana; Lottie Da
vies Hoover, of Great Falls, Montana, now of 5 Cray St., Spring- 
field, Mass.; Verna Isabel Davies Hurley, deceased, who left three* 
children her surviving; Ernest Vernon Davies, of Conrad, Mon
tana. 2. The said John Vernon Davies made a will bearing date 
August 5,1903. 3. In October, 1903, the said John Vernon Davies 
married one Nora Asplin, in the State of Montana, and on June 
15, 1904, he was divorced in Montana from the said Nora Asplin, 
and a certified copy of the said decree of divorce is annexed hereto.
4. At the time of the making of the said will and of the second 
marriage of the said John Vernon Davies, and subsequent divorce, 
the said John Vernon Davies was resident and domiciled in the 
State of Montana. 5. (The statements in this paragraph are 
immaterial.) 6. On or alniut August 10, 1900, the said John 
Vernon Davies, having removed to the Province of Alberta, 
entered for a homestead in the said Province of Alberta near 
Nanton, being the northwest quarter of section six (6) in township 
fifteen (15) range one (1) west of the fifth meridian, where he 
resided until his death. 7. On August 7, 1908, the testator died 
at Nanton, in the Province of Alberta, about 4 months before the 
completion of the term necessary to obtain patent for his home
stead. 8. The said John Vernon Davies was never naturalized 
in the Dominion of Canada. 9. By letters of administration with 
will annexed, dated August 0, 1909, granted by the District Court 
of the District of MacLeod, administration with will annexed of
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ALTA. all and singular the property of the said John Vernon Davies was
S.C. granted to the Trusts A; (iuarantee Vo., Ltd., a certified copy of

pAV|R| the said letters, setting out the said will, being hereto annexed.
Da^". 10. Annexed hereto is a true copy of the inventory of the property 

of the said John Vernon Davies coining into the hands of tin
Statement said administrator. 11. The question for the determination of 

the Court is whether the said will was revoked by the second 
marriage of the said John Vernon Davies or whether the will is a 
valid will.

Patterson <£• McDonald, for Trusts and Guarantee Co.
Clarke, Carson &' McLeod, for Ernest V. Davies.
Hums & Mavor, for next of kin.
Stuart, J.:—-The initial question is whether, in determining 

whether the marriage revoked the will, recourse should be had to 
the law of Alberta or to the law of the State of Montana. 
The two grounds upon which it was contended that the law of 
Alberta should be applied in determining the question were, 
first, that the chief property passing by the will was real estate 
within Alberta; and second (though I did not understand this to 
be very much pressed), that the testator died domiciled in 
Alberta.

In my opinion the law of Montana is the proper law to apply. 
The deceased was domiciled there at the date of his first mar
riage, at the date of his will and at the date of his second marriage. 
Neither at the date of the will nor at that of the second marriage 
did he apparently have any real estate in Alberta. I am quite 
unable to see what possible relation to the question of the effect 
upon the will of his subsequent marriage, the fact that long 
afterwards he acquired some real estate in Alberta can have. If 
the marriage revoked the will, then it did so when it took plan. 
If it did not revoke the will, then the will continued to be a good 
one if otherwise valid.

The exact point invoked seems to be dealt with in a note in 
Dicey, Conflict of Laws, 2nd ed., at pp. 505-0, where it is said:

The applicability to a will of English land of the rule that marriage is u 
revocation thereof may well appear to deoend on the lex situs, but that 
matter is (semble) governed by the law to which husband and wife become 
subject at the time of the marriage, i. e., generally shaking the law of the 
matrimonial domicile.

The author refers to Re Martin, Loustalan v. Loustalan, [1000]
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Pr. 211. The case is not very directly in point, hut on p. 240 ALTA 
Vaughan Williams, L.J., says:— s.C.

The rule of the English law which makes a woman's will null and void on 
her mairiage is part of the matrimonial law and not of the testamentary law. A^lhK 

This statement may seem strange when it is on the Wills Act Davikr.

that the direct enactment is made that marriage revokes a will. 
But 1 rather incline to the view that the explanation of what was 
in the Judge's mind is to he found in the circumstances that in 
that cast1 the Court was enquiring into the question whether in 
an English Court the law of France or the law of England should 
he applied and that the law affecting the marriage might well he 
that of France and the law affecting the will might he that of 
England or vice versa. What he meant was, 1 think, that for the 
law relating to the effect of marriage upon a will an English Court 
must go to the law of the matrimonial domicile and not to the 
law of the place where the property affected by the will is situated.

It no doubt is true that when the validity of a will is in question 
with respect to the requisites of form and execution, this matter 
will he determined with respect to realty in Alberta according 
to Alberta law and that it may be held had in respect to that 
and yet be a good will as to personality if validly made according 
to the law of the testator's domicile. Pepin v. Bruyère, [1902) 1 
Ch. 24. But tin1 question of validity in respect of form as well 
as questions of interpretations are very different from the question 
whether a will, perfectly valid as to form even when it is to he 
applied to real estate in Alberta, was revoked by a subsequent 
marriage. As Vaughan Williams, L.J., says, that it is a matter 
not of testamentary law but of matrimonial law.

It is easy to misunderstand the decision in Loustalan v. Lous- 
talan, [1900] P. 211. The main contest was over the question of 
the domicile of the testatrix and her husband. The controlling 
opinion upon appeal was that the domicile was English at the 
time of the marriage and the majority therefore held that even 
with regard to moveables, the marriage revoked the will. Find
ley, M.R., in his dissenting opinion held the will not to lave 
been revoked with respect to moveables because he thought the 
matrimonial domicile was French and by French law the will was 
not revoked by marriage. But he expressly said tp. 234) that in 
bis opinion the will could not be held good as to the leaseholds 
which were real estate and to which the lex domicilii did not apply.
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The majority on account of the view they took of the question of 
domicile did not need to take much notice of the distinction 
lietween moveables and immoveables. It would seem to me, 
however, that Dicey is right in the suggestion he makes in tin 
note referring to the ease which I have quoted, if the rule as to 
revocation of a will by marriage is part of the matrimonial law 
and not of the testanientary law, it is difficult to see why or how 
there can be any distinction in this respect between moveables 
and immoveables. It is true that in a sense the rule as applied 
to a woman’s will may be looked upon as more peculiarly part of 
the matrimonial law than as applied to a man's will because at 
common law it was only a woman’s will, but not a man’s will 
which was revoked by marriage. The revocation of a man’s will 
by marriage is statutory law. Marriage had not such effect upon 
a man’s will prior to the Wills Act. But in my opinion the exten
sion of the rule to a man’s will by statute which deals with tin 
requisites of a proper will does not prevent the rule as applied to 
a man’s will from also being looked upon as part of the matri
monial law.

I am bound to say that there would appear to me to be some
thing exceedingly illogical if not fatuous in saying that although a 
will may continue to be perfectly good after marriage, because at 
the time of marriage no real estate in this province was possessed 
by the testator, yet the very moment he takes some of his money, 
his personal property, and turns it into real estate in Alberta, 
then in respect to that the will was revoked. Even though tin 
testator living and domiciled in Montana may not have had tin 
slightest intention at the date of his marriage of acquiring Alberta 
real estate, yet the Alberta Court must hold that with respect to 
any property which he might in future there acquire the will 
was revoked by the marriage. Of course if he had owned real 
estate in Alberta at the date of the marriage then the absurdity 
would not be so great; but even in that case 1 think the only 
reasonable rule to apply is the rule prevailing in the matrimonial 
domicile. This case seems to furnish an opportunity for the Court 
to depart somewhat from the rigid rules which a reverence1 bo
real estate and everything connected with it has introduced in 
England. Of course English law prevails here by virtue of the 
statute, but when there is no direct precedent to be found as
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there appears not to he, I think it safe to adopt the suggestion ALTA, 
of such an authority as Dicey, particularly when the suggestion s. c. 
appeals to one as conformable to reason, convenience, and common davie»

I hold therefore that to decide whether the marriage revoked )AUI'8' 
the will we ought to look to the law of Montana. It was part of 8tuert-J- 
the stated case not quoted above that the parties agreed that I 
should take the revised Code of Montana of 1907 as sufficient 
proof of the law of Montana; sec. 4747 of that Code reads as 
follows:—

If after making a will the testator manies and the wife survives the 
testator the will is revoked unless provision has been made for her by marriage 
contract or unless she is provided for in the will or in such way mentioned 
therein as to show an intention not to make such provision, and no other 
evidence to rebut the presumption of revocation must be received.

By clause 4 of this will the testator said :—
If I should again marry, as it is now my purpose to do, and if no children 

should be horn to me as a result of said contemplated marriage, then and in 
that event I give, devise, and bequeath unto my proposed wife and unto my 
son by my divorced wife, Ernest Vernon Davies, all the said rest, residue and 
remainder of my estate, share and share alike.

The disposition already made only amounted to the sum of 
$16 in all, so that he practically devised one-half of his estate to 
his intended wife.

Upon the argument two things were taken for granted. First, 
that there were no children of the second marriage, and second, 
that the testator in fact married the person to whom lie was refer
ring in the above-quoted clause from the will. He does not 
mention her name in the will. Kven if there had been issue, 
provision is made for them in the will and a preceding clause of 
the Montana Code saves the will in such a case. The will was 
made on August 5, 1903, and the marriage was in October, 1903.
Vpon the assumption that he married the person intended, the 
effect of the section quoted is clearly to save the will and prevent 
its revocation by the marriage.

With regard to a possible change of domicile to Alberta, I 
think the effect of sec. 33 of the old North West Territories Act, 
which is still in force here, is that a change of domicile will not 
revoke a will. Recourse to Lord Kingsdown’s Act is quite unnec
essary upon that point.

The administrator with the will amended is therefore advised
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ALTA. that the will and letters of administration still stand good. The
Davies

Davies.

costs of all parties will be paid out of the (‘state.
Order accordingly.

SASK NATIONAL TRUST CO. v. NADON.

8 C. Saska(chacun Supreme Court, Ilaultain, C.J., hamont, /frown and
El wood, ,1,1. January 11, 11115.

1. Assignments for creditors (fi III B—25)—Official assignee—Actions
ijy—Accrual of actions.

An oilieial assignee under the Bulk Sales Act, Bask., is not entitled 
to sue for money or property until it lias actually Been transferred 
or assigned to him.

2. Assignments for creditors (§ 111 H—25)—General assignee—Ac
tions iiv—Debtor's contract— Privity—Joinder.

In an action by the approved assignee for creditors under the 
Assignments Act, Bask., to recover on the debtor’s contract with » 
third party where there has been no assignment to raise a privity of 
contract with the third party in favour of the plaintiff, leave may Is- 
given to add the debtor as a party to obviate the objection of want of

E. H. Edwards, K.C., for appellant.

El wood, J.
The judgment of the Court was delivered by
El wood, J. :—The agreement under which this cause of ac

tion a rises was one entered into between the St. Regis Hotel Co. 
Ltd., as vendor, and Joseph Paquette, as purchaser, but was 
executed by the St. Regis, Ltd., at vendor, and the evidence 
shews that the correct name of the vendor is The St. Regis, Ltd. 
At meetings of the. directors and shareholders of the St. Regis, 
Ltd., the sale was ratified. The evidence also rhewg that in 
rigning the above agreement the said Joseph Paquette was acting 
for and on the authority of the defendant. The transfer of the 
land covered by the agreement was made to the defendant, the 
liquor license for the hotel situated on the said land was assigned 
to the defendant, the defendant executed a mortgage and signed 
promissory notes given to secure the purchase-price of the 
property covered by the agreement, and the defendant entered 
into possession of the property covered by the agreement and 
thereafter continued to treat the same as his own. There can 
be no doubt, from all of the evidence, that Paquette, in signing 
the agreement, did so as agent for the defendant, and that the 
intention was that the agreement was to be the agreement of the 
defendant. The agreement was one which did not require to bl
under seal, and in such case the appointment of Paquette did not
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require to be under Heal, or in fact in writing, and in ray opin
ion the defendant van be nued under the agreement. Sec liais., 
vol. 1, par. 339; Hunter v. Parker, 7 M. & XV. 322, at 344; liais., 
vol. 1, para. 439 and 440. The agreement above referred to inter 
alia provides as follows;—

The vendor agree# to furnish the purchaser with all declarations re
quired under the Bulk Rules Act of the Province of Saskatchewan not later 
than August 27, 101.1. and further to satisfy the purchaser that all the 
requirements of the Bulk Sales Act have been fully complied with, ami 
that all mortgagees or other parties having encumbrances or claims against 
the property hereby sold are provided for and have been satisfied to the 
extent that the sale hereby agreed upon cannot be annulled.

It was contended that the St. Regis, Ltd., had not satisfied the 
purchaser that all the requirements of the Bulk Sales Act had 
been fully complied with. The property agreed to be sold by 
the agreement was lot 6 in block P in a siilnlivision of Prince 
Albert, together with the buildings erected thereon and all 
furniture, furnishings and fittings then in or used in connection 
with the hotel erected on the said ground, and the license for the 
hotel, and the goodwill of the said hotel, and all the interest of 
the vendor in a party-wall agreement; and the purchaser 
further agreed to take over the stock of wines, liquors, etc., and 
supplies then in the hotel at invoice price. The money which is 
now being sued for does not cover any portion of the said stock 
of wines, liquors or supplies, and no question arises with respect 
to them. The Bulk Sales Act sets forth what would be covered 
by that Act, and in my opinion none of the property sold, with 
the exception of the liquor license1, would be covered by the Act, 
and, therefore, with the exception of the money to l>e received 
for the transfer of the liquor license, it would l>e unnecessary to 
furnish the purchaser with any evidence that the bulk sides Act 
had been complied with. The price that was to be paid for the 
transfer of the liquor license was unascertained, but in any event 
the price, I apprehend, would not be more than the sum which 
would represent the proportionate cost of obtaining a license for 
the unexpired portion of the then current term rf the license. 
This amount would be very much less than the portion of the 
purchase-price which had been transferred to the plaintiff by 
the above mortgage and notes. The evidence shewed that the 
defendant had been furnished with the declaration required by
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the Bulk Sales Act, and that on September 8, 1913, 60% of the 
creditors of the St. Regis, Ltd., executed a consent to the sale 
of the property. Objection, however, was made that that eon 
sent was not to a sale in the exact terms of the agreement of 
sale; that the agreement of sale provided for payment of one 
or two accounts in full, and that the consent did not specify that 
these accounts were to be paid in full. 1 do not, however, en 
tirely agree that that is the effect of the consent ; but. whether it 
is or not, the sum which would be required to pay these particu
lar claims in full would still leave in the hands of the plaintiff a 
sum much in excess of the money which would be payable under 
the Bulk Sales Act ; and in fact the agreement provided that the 
sums which were to be applied in payment in full of the above 
creditors were to be retained out of the purchase-price by the 
purchaser, and the mortgage and promissory notes above r< 
ferred to were in addition to the sums which were retained to 
pay these other creditors in full. It seems to me, also, that the 
defendant cannot now raise the question of non-compliance with 
the Bulk Sales Act. He obtained a transfer to the property, 
registered the transfer, executed the mortgage and promissory 
notes, entered into possession of the property, made very mater
ial alterations in the building, took a transfer of the license, and 
has since occupied the property. Under these circumstances it 
seems to me that in any event he has waived his right to insist 
upon any further compliance with the Act. There was a further 
objection that there were a number of encumbrances on the 
property, and these had not been removed. The mortgage which 
the defendant, executed expressly provides that the mortgager 
will, out of the proceeds of the mortgage, pay off the existing 
mortgages, liens and encumbrances ; and it was certainly the 
intention of the parties that these encumbrances should not he 
paid off except out of the mortgage. The evidence shews that 
Mr. Adam, who was acting for all parties, had arranged with the 
holders of the various mortgages and liens for extensions until 
the moneys could be collected in. It was objected further that 
there could be no right of action with respect to the commission 
and the various sums payable to the Banque d’Hoehelaga, Dan 
gcrficld & Sons, and Dangerfield. because they were to be re-
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taincd out of the payment now sued for. So far as the commis
sion is concerned, it has been paid, one-half of it by a promissory 
note given by the defendant, and the other by moneys paid by 
the plaintiff with the knowledge of the defendant. So far as the 
other sums arc concerned, the defendant has paid these sums, 
and the plaintiff, or rather the St. Regis, Ltd., had the right to 
compel the defendant to pay these sums. and. if they were not 
paid within a reasonable time could, it seems to me, bring an 
action for them. It was also objected that there was no pledge, 
charge or lien in favour of the plaintiff of the securities men
tioned in the statement of claim. The evidence shews that the 
defendant, at the time of the assignment of the license, was to 
make the cash payment sued for. At the time of the assignment 
this cash payment was not made, but the defendant informed the 
plaintiff that these securities were in the bank for the purpose of 
raising the money, and that the money would be paid out of these 
securities; and I am satisfied that the assignment of the license 
was made in consideration of that undertaking, and 1 am, there
fore, of the opinion that the St. Regis, Ltd., is entitled to have 
these securities used for the purpose of realizing this sum.

At the trial it was objected that the plaintiffs had no right to 
sue the defendant, that there was no privity of contract, there 
had been no assignment. When this objection was taken, the 
trial Judge expressed the opinion that there did not require to 
be any transfer, that the plaintiff had the right to sue. On the 
bringing of this appeal counsel for the defendant took the above 
objection. I am of opinion that the present plaintiffs have no 
cause of action against the defendant. The contract sued on is 
with the St. Regis, Ltd., and there was no privity of contract 
between the plaintiff and the defendant. The Bulk Sales Act, 
even if it applied to the cause of action, does not give the plain
tiffs the right to sue. The official assignee under that Act is not 
entitled to take or sue for the money or property until it has 
actually been transferred or assigned to him. Counsel for the 
plaintiff asked that if the objection were well taken, leave should 
he given to the plaintiff to amend by adding the St. Regis, Ltd., 
as a party plaintiff. The defendant’s counsel opposed this, and 
among other things stated that while there had been evidence
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offered on behalf of the defendant on various issues raised, yet 
the defendant, having been satisfied that the plaintiff was not 
entitled to sue, may not have offered all the evidence that could 
have been offered on the various issues, and intimated that a 
trial between the St. Regis, Ltd., and the defendant would raise 
issues other than those raised in the present action, and in any 
event the defendant would possibly be able to produce evidence 
in addition to the evidence adduced in the previous action. 1 
am of opinion that this amendment should be allowed. Tin- 
real issue between the parties was not a question of whether or 
not the plaintiff had the right to sue. but was whether or not 
any person was entitled to recover this money from the de
fendant. The pleadings shew that the action was practically 
brought on behalf of the St. Regis. Ltd., and on behalf of the 
creditors of the St. Regis, Ltd., and, therefore, under all the cir
cumstances of this case, the amendment should be allowed. See 
our Rules Nos. 31, 32, 41; Annual Practice (1914), pp. 214-15: 
and the case of Hughes v. Pump House Hofei Co., [19021 ‘«2 K.B. 
485. At p. 487 Collins, M.R., said :—

The plaintill" commenced an action against the defendants, and a ques
tion arose whether the plaintiff had made an absolute assignment of his 
claim against the defendants, or only an assignment by way of charge 
only, and on the decision on that point depended the plaintiff’s right to 
bring an action. Wright. J., took one view of the case, and the Court of 
Appeal took another, and that in itself is evidence that the plaintiff hail 
made a bond fide mistake in commencing the action in his own name. So 
long as the doubt as to who should bring the action was bond fide, there 
could be no question as to the jurisdiction of the Court.

That case seems to me to be directly in point. In view of the 
statement made by counsel for the appellant as to what the de
fendant might be able to prove if the issue were between the St. 
Regis, Ltd., and the defendant, 1 think that there should be a 
new trial of this case, but as, in my opinion, all questions which 
could be raised between the defendant and the St. Regis, Ltd., 
were raised and gone into on the trial between the plaintiff and 
the defendant, and as it might appear at the trial to be had 
between the St. Regis. Ltd., and the defendant that no new 
questions are raised and practically no new evidence had been 
adduced, I would leave it to the Judge on the trial to be had be
tween the St. Regis, Ltd., and the defendant to decide the ques-
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tion of cists of the former trial, of the new trial and of this 
appeal. The tit. Regis, Ltd., should, therefore, be added as a 
party plaintiff, and they should have the right to make such 
amendments to the pleadings as would be rendered necessary in 
consequence of their being added as party plaintiffs. The de
fendant will, of course, also have the right to amend his plead
ings. Judgment accordingly.
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BY-TOWN & AYLMER UNION CO. v. BLACKBURN. que

Quebec Court of King's lietu'h, Sir Horace Archambeault, l',./,, Trenholme, ——
Lavergnc, Cross anil Carroll, .1,1. February 2(1, 1916. R.

1. Tolls and toll roads (SI—9)—Powers ok toll road company—Ex
EMI’TKD VEHICLES—AUTOMOBILES AND TRI CKS 

Toll roads are public roads where anybody has the right to pass, 
provided tolls authorized by law are paid, but a till road company can 
demand a toll only on vehicles and animals mentioned in the Acts 
governing it, and the enumeration of those carriages and animals in 
art. 6380, R.S. 1909, not including automobile trucks and automobiles, 
and a by-law of a toll company imposing a toll on vehicles exempted 
by the Acts is ultra vires and null.

Appeal from judgment of Chauvin, J., Superior Court, statement 
maintaining injunction against collection of tolls. Affirmed.

Aylen d; Duclos, for appellant.
Devlin tf* file. Marie, for respondent.
Sir Horace Archambeault, C.J. :—The appeal is from a Artbjmfcuuu, 

judgment which has maintained a petition for an injunction by 
the respondent against the appellant company. The question 
submitted is as to the right of the appellant, who is the owner of 
a toll road, to impose a toll on automobile trucks and automo-

The tolls that may be imposed by the companies organized 
for the building of roads are regulated by arts 638G cl seq. R.S.
1909. Those articles stipulate, amongst other things, that the 
tolls arc determined by the directors of the company, and that 
the tolls so determined must be approved of and confirmed by the 
Lieut.-Governor in Council. Those provisions arc the repro
duction of old statutes whose origin dates back to 1849. The 
Statutes of United Canada, 12 Viet. ch. 56, contained provisions 
similar to those of the R.S. 1909.

The appellant company was constituted a corporation about 
1849, for the purpose of acquiring, constructing and macadam is-
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ing a public ruad between Ottawa (Ontario) and Aylmer (Que
bec). It haN in fact built that road.

In 1850, a by-law was adopted by the directors of the com
pany to determine the tolls that could be demanded, and that 
by-law was approved by the Governor in Council. At that 
time, automobile trucks and automobiles were unknown. No 
mention of them is made in the by-law. That by-law has never 
been amended or modified since 1850. The company tells us in 
its factum that a by-law has been voted establishing a toll for 
automobiles and automobile trucks which has been submitted 
for approval to the Lieut.-Governor in Council, but that th< 
latter has refused or neglected to confirm it. The reason pro
bably is because the government has not the right to confirm such 
a by-law. It is a franchise that is here in question; the govern
ment can grant it only within the limits laid down in the law. 
Then, arts. (i38(i and 6390 R.8. 1909, permit the toll road com
panies to collect tolls only on carriages drawn by horses or other 
draft animals, and on certain animals, sheep, pigs, horses and 
cattle; those tolls must not exceed a certain rate and they must 
be approved by the Lieut.-Governor in Council. If a by-law im
poses tolls outside those limits, for example on automobiles or 
automobile trucks, as in the present case, it is ultra vires, and 
the government cannot approve it.

So, in the United States, it has been decided that the right 
to impose tolls on carriages does not include the right to impose 
tolls on bicycles. Art. 6386 of our R.S. 1909 would have to be 
modified to properly apply to automobiles.

The company claims, moreover, that it is the owner of the 
road, and that it can prevent automobiles from using such road 
This claim is unfounded. Toll roads are really public roads 
where everybody has the right to traverse, provided authorized 
tolls are paid. The same claim has been raised in the States. 
In a case of Scranton v. Laurel Hun Turnpike Co., 38 Cyc. 364. 
it has been decided that a toll road being a public road, automo
biles cannot rightly be prevented from passing over them 
“Since a turnpike road is a publie highway a turnpike company 
cannot exclude automobiles from passage over its road.”

For those reasons, I am of opinion that the judgment of the 
Court of first instance is well founded and must be confirmed.
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Cross, J. :—It is true, as asserted for the appellants, that it 
is provided in see. ‘22 of the Act that the road “shall be vested 
in such company and their successors.” The effect of that, how
ever, would appear to be that the vesting does not stand in the 
way of the road being a public highway : Mun. Council of Syd
ney v. Young, 67 L.J.P.C. 40.

The same argument was unsuccessfully advanced in Smith 
V. Kynnersley, 11903J 1 K.B. 788.

The question thus comes to be whether or not the appellants 
have shewn a title to enact payment of tolls for passage of re
spondent’s motor vehicle on the road. It is a question of statu
tory construction.

It may be said generally, in regard to such enactments, that 
if the statute indicates that the legislature intended that tolls 
should be exigible for passage of all kinds of vehicles, Courts 
should not be narrow or precise about the particular name by 
which the vehicle may happen to lie known, but will read it as 
applying to any vehicle which is called by a name which corres
ponds in the natural course of meaning to the language used: 
Simpson v. Teiynmouth <(• Sheldon Bridge Co.,11903] 1 K.B. 4()f>.

In favour of the appellant’s ease it can be pointed out that 
as already indicated, the Act provides that the road “shall lie 
vested in the company,” and that the president, directors may 
fix “the tolls to be received from all persons passing and rc- 
passing with horses, carts, carriages and other vehicles.” That 
would be wide enough to take in the respondent’s ease because 
he clearly was a person passing with a carriage or other vehicle. 
But it is also provided that no by-law or regulation fixing rate 
of tolls is to have force or effect until it has been confirmed by 
the Licut.-Oovernor in Council, art. 6290, and in art. 6386, it 
is enacted that the tolls authorized to lie levied aie not to exceed 
the rates there set out. In the list, mention is read of any 
vehicle drawn by two horses or other drought animals, and any 
vehicle drawn by more than two horses or other draught animals 
and a vehicle drawn by one horse or other draught animal, there 
is no mention of vehicles otherwise than in connection with 
hontes or draught animals. Now, in view of these enactments,
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exigible, but the tolls are to be formulated by the president and 
directors and the by-law or rule must be conformed as stated," 
and unless this is done they arc not exigible, so that notwith-

Otom, J. standing the argument of appellant's counsel to the contrary, 
we must see what there is in the way of a tariff of tolls. The 
tariff’s put of record make provision for vehicles drawn by one. 
or by two horses or beasts of burden, and add a rate for every 
additional horse.

In these circumstances 1 do not find any applicable or avail
able provision made for determination of a rate to be collected 
for passage of a vehicle propelled by gasoline.

It appears to me that the appellant's defence fails, more 
because of absence of an applicable tariff* than because the 
law does not authorize the imposition and collection of tolls for 
passage of motor waggons. I would dismiss the appeal.

Judgment affirmed

SASK. ROAF v. G.T.P. TOWN AND DEVELOPMENT CO.

8. U. Saskatchewan Nuprcmr Court, llauliain, C.J., I,amont, Broirn, Eltcood, ami 
Mr Knit. ././. July 16, 1016.

1. Land titi.ks i 6 IV—40)—Caveats—Restrictive building covenants
Discharge of.

A restrictive covenant ns to the use of the property contained in 
an agreement for the sale of lots stipulating its continuance «luring 
the currency of the contract will cease to Ik- effective immediately upon 
the issue of a transfer to the land on the surrender of the contract, 
and a caveat thereof lodged at the land titles' office will l»e discharged.

[Be Jamieson Carrai, 10 D.L.R. 490, followed.]
2. Land titi.es (8 VII—70)—Caveats—Application to discharge—St m

MARY PROCEEDINGS.
An application to discharge a caveat may Ik* proceeded under the 

Land Titles Act in a summary way if no objection to the proceed 
ings is taken before the Lirai Master.

Statement Appeal from an order of the Local Master.
J. J. Fyfe, for appellant.
T. 1). Brown, for respondents.
The judgment of the Court was delivered by

Brown, J. Brown, J. :—The respondents sold the lots above described 
to the appellant under an agreement of sale which provides for 
payment of the purchase-price by instalments. The agreement 
contained, among others, the following provisions:—
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That In* will not use the property or any building therein for the pur 
poses of a livery stable, blacksmith shop or other purposes of that nature, 
or for any use or occupation of an offensive, noisy or objectionable char 
aeter. The land commissioner of the company shall be sole judge of the 
fitness or otherwise of such use or occupation.

If the purchaser or his legal representatives or assigns shall pay the sev 
eral sums of money aforesaid punctually at the several times above fixed 
and shall in like manner strictly and literally perform all and singular the 
aforesaid conditions, then lie. his heirs or assigns approved as hereinafter 
provided, upon request at the office of the land commissioner of the com
pany at the City of Winnipeg, and the surrender of this contract, shall be 
entitled to a deed of transfer conveying the said premises in fee simple 
freed and discharged from all incumbrances but subject to the reservations, 
limitations, provisoes and conditions expressed in the original grant from 
the Crown, and subject to the reservation of mines, minerals, coal or vain 
able stones in or under the said land.

The* company lodged a caveat in the proper land titles’ 
office founded on the restrictive covenant as to user set out as 
aforesaid, and subsequently, upon payment of the purchase- 
price, issued a transfer in the appellant’s favour, subject to the 
caveat aforesaid. The appellant registered this transfer, and 
a certificate of title duly issued in his favour for the lots in 
question, subject to the caveat. The title apparently remained 
in this condition for several years, when eventually the appel
lant took out a summons under see. 129 of the Land Titles Act 
before the Local Master at Saskatoon calling upon the respon
dents to shew cause why the caveat should not be withdrawn. 
The Local Master held that the respondents had, by virtue of the 
restrictive covenant, an equitable interest in the land, that they 
had a right to protect such interest by way of caveat, and that, 
as the transfer and certificate of title were issued subject to 
the caveat, the caveat should not be removed, lie therefore dis
missed the appellant’s application ; and from his decision this 
appeal is taken.

The restrictive covenant in question must be read in the 
light of the other provisions of the contract. Under the con
tract the appellant could not demand his transfer until he sur
rendered the contract, and upon such surrender he became en
titled to a transfer of the lots freed and discharged of all in
cumbrances and subject only to such reservations as were ex
pressed in the original grant from the Crown. In the light of
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these provisions it seems clear that the restrictive covenant was 
to apply only during the currency of the contract, and that 
immediately the contract was surrendered and a transfer issued, 
the restrictive clause was no longer to he effective. To hold 
otherwise is, in my opinion, to contradict the very terms of the 
contract itself. This view is supported l>v the judgment of the 
majority of the Court in the ease of lie Jamieson Caveat, 10 
D.L.R. 490. If this view is correct, then the respondents could 
not extend their rights by the lodging of a caveat in the Land 
Titles office or by issuing a transfer subject to the caveat so 
filed. Nor can the appellant be prejudiced by accepting such 
transfer and having the certificate of title issue thereon. Tin 
caveat, being founded on the contract, must fall with it. If 
the restrictive covenant is effective only up to the time of tin 
issue of the transfer, a caveat founded on such covenant must 
also cease to be effective after that time.

It was contended by counsel for the respondents that tin 
rights of the parties herein should not have been determined in 
this summary way by proceeding under the Land Titles Act. and 
that the judgment of the Local Master in dismissing the appli 
cation should be sustained on that ground. It does not appear 
and it was not contended by counsel, that this objection was 
taken before the Local Master. All parties seem to have been 
quite satisfied that he should deal with it in this t.ummary wav 
For that reason, coupled with the fact that full justice can be 
done between the parties in this ease under such procedure. 1 
tun of opinion that this contention cannot now be given effect to. 
I do not wish to be understood as holding that this is a case 
which in any event should not be dealt with summarily.

In the result the appeal should be " \ the caveat dis
charged, and the appellant should have his costs of appeal and 
of the application to the Local Master. Appeal allowed.

G.T.P. Dkvk!a)I‘Mknt Co. v. Moose Jaw Securities Co.

Brown, J. -In this case a caveat similar to the one referred 
to in the Jioaf appeal was ordered removed by my brother New- 
lands, and. for the reasons given in the Roof case, this appeal 
should Ik* dismissed with costs. Appeal dismissed

D2C
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MASSEY-HARRIS CO. *. BAPTISTE.
Alberta Supreme Court. Harvey, CJ.. Heck a rut Nitti trio tut. ,1.1.

October 5, 1916.
1. Bii.i.8 and notes ( 6 IV A—86)—Joint makers <>t lien note—Default

iiy one—Necessity of notice to other—Liability.
The joint maker of a lion note given for tin- sale of a plow pur

chased by another is not entitled to notice of default of the principal 
obligor in order to hold him liable on the note.

[Hitchcock v. llumfny, 12 L.J.C.P. 235; Carter v. White, 25 t'h. I). 
<160, applied; Black v. Ottoman Hank, 15 Moore P.V. 472. referred to.]

2. Principal and surety (S II—15)—Rioiits of surety—Notice ok de
fault—Failure to stipulate.

A surety is not entitled to notice of the principal debtor's default 
unless there is a contract to that effect express or implied.

Appeal from judgment for defendant in aetion on lien note. 
F. 1). Iiijers, for plaintiff. 
li. Pratt, for defendant.
Harvey, C.J.:—The facts of this ease appear in the reasons 

for judgment of my brother Simmons, and the law applicable to 
them is practically all to be found in the reasons for judgment 
in Carter v. White, 54 L.J. Ch. 138. On pp. 139 and 140, Cot
ton, L.J., says :—

The principle is this, that if there is a contract, express or implied, 
that the creditor shall acquire or preserve any right against the debtor, 
and the creditor deprives himself of the right which he has stipulated to 
acquire, or does anything to release any right which lie has. that dis 
charges the surety ; but when there is no such contract, and lie only has 
a right to perfect what he lias in hand, which he does not do, that does not 
release the surety, unless he can shew that he has received some injury in 
consequence of the creditor’s conduct ... a surety is not discharged 
merely by the negligence of the creditor. If he had required them (*.«., 
the securities) to lie enforced, and the creditor had refused, the sureties 
might have been discharged ; but he is not discharged merely by the laches 
of the creditor—for this reason, that the sureties may at any time pay 
off the debt, and sue the debtor in the name of the creditor or call on him

Continuing lie refers to Hitchcock v. Humfrey, 12 L.J.C.V. 
235, referred to by Lindlcy. L.J., where it was expressly decided 
that the surety for payment of a bill is not discharged though he 
has received no notice of dishonour of the hill. The same 
thing was laid down in Black v. The Ottoman Bank, 15 Moo. 
P.V. 472. It was there said :—

The cases referred to upon bills of exchange turn upon a different prin
ciple. viz., that by mercantile usage a contract is implied by the holder to 
give notice of dishonour within a certain time to the drawer or endorser 
who stand in the situation of surety to liie acceptor.
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The law merchant requires notice to lie given to the drawer or 
endorser, not because he is a surety, but because of the particu
lar form of the mercantile paper evidencing the contract. In the 
present case, in form the defendant is a maker of the note, if 
indeed it is to be considered a note at all, though as between 
himself and the other maker he is only surety. There is noth 
ing to indicate that if the plaintiffs had taken proceedings 
against the principal debtor they could have recovered anything, 
and in consequence that the defendant has been at all damnified 
by their delay, and it is quite clear from the above quotation 
that mere delay in no way relieves the surety. The plaintiffs 
arc in no way to blame because the defendant saw fit to make 
bis inquiries as to the payment of the note from his co-maker 
instead of from them, and if he saw tit to rely on the statements 
of Halbcrg he has only himself to blame. It is clear that h< 
has no legal right to notice of the default, and there appears no 
legal ground, therefore, upon which he can be relieved of his 
liability.

The appeal should be allowed with costs and judgment en
tered for the palintiffs for the amount of the note with interest 
and costs. As there are other notes apparently still unpaid in 
respect of which there may be other sureties no directions can be 
given with respect to the machinery or the appropriation of the 
proceeds of a sale of it.

Reck, J.:—I concur.
Simmons, J.:—1 am of the opinion that this appeal should lx 

allowed.
The facts are briefly that one Halbcrg purchased a gang-plow 

from the plaintiffs and gave therefor lien notes due respectively 
on July 1, August and October, 1912, and October, 1913. The 
note of July 1, 1912. was paid by llalberg, but none of the other 
notes were paid. The note in question was signed by the de
fendant as joint maker with Halbcrg. The plaintiffs under tin- 
terms of the lien providing for repossession in ease of default in 
payment, repossessed the plow and subsequently called upon tin- 
defendant for payment. In the meantime Halbcrg left the 
country, but before leaving Halbcrg told the defendant that tin- 
note in question was paid. The trial Judge held that the de-



24 D.L.R. | Dominion Law Rii'orts. 755

fendant was entitled to notice < f Halberg *s default within a rea
sonable time and that since the plaintiffs had not notified the 
defendant of such default until eleven months had elapsed that 
under the circumstances this was an unreasonable time, and 
judgment was given for the defendant dismissing the plaintiffs' 
claim.

The law as to notice is that the surety is not entitled to 
notice of the principal debtor’s default unless there is a con
tract express or implied that such notice shall be given: Hitch
cock v. Carter, 12 L.«U\1\ 2:15 ; Carhr x. White, 54 L.J. Cli. 
138; (i uardians of Mansfield In ion \. Wright, 9 (j.lt.l). (183.

In the present case the defendant signed the note in question 
as joint maker with llalberg and did so through sympathy for 
Halberg. It is quite clear he was in the position of a guarantor 
generally and there was no contract express or implied limiting 
the suretyship and no obligation upon the plaintiff to give notice 
of default by Halberg.

The lien note in question entitles the plaintiffs in case of de
fault to “take possession of the property and hold it until this 
note is paid or sell the said property at public or private sale, 
the proceeds to be applied in reducing the amount unpaid there 
on.”

There has been no alteration of the contract between the 
plaintiffs and the principal debtor and the case does not come 
within the rule of Pearl v. Deacon, 24 Beav. 18f>. and no part 
of the security has been rendered unavailable : Tin/Ior x. Hank of 
Xew South Wales, 11 A.C. 596. 603. and the surety is not. 
therefore, discharged.

Appeal allowed with costs, and judgment to be entered for 
the plaintiff for the claim and costs. Appeal allowed.

SCHELL v. CITY OF REGINA.
Raskatchnran Supreme Court, La wont, tiro ten, Fhroml ami McKay, .1.1, 

July 15. litI6.

1. Master and servant ( # 11 A 4—04a)—In.mry to comii ctor—Poit
NEAR TRACK—LEAVING CAR TO AIM VST TROLLEY.

In an action by a conductor of a municipal owned street rail wax 
for injuries sustained by colliding with a metal standard close to the 
track while adjusting the trolley pole, the fact, of the close pnximitv 
of the standard otherwise properly constructed, or that because of 
the overcrowding of the vestibule lie is compelled to leave it when ad-
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justing the trolley pole, or the violation of rules of operation which 
are not pleaded, dues not support a jury’s finding of negligence against 
the defendant.

2. New trial (§ I—1 )—Right to—Action for negligence—Insufficient 
EVIDENCE.

Where the evidence of negligence is not convincing and ho intimated 
by the trial judge, or where the jury’s findings inferentially negative 
the existence of negligence, the court will not grant a new trial.

[Cobban V. C.R.R., 23 A.R. (Ont.) 115; tl.T.R. Co. v. McKay. 34 
Can. 8.C.R. HI. 85; Andreas v. C.R.R., 7 Terr. L.R. 327, 37 Can. 
S.C.R. 1, applied.]

Appeal from judgment in favour of plaintiff in action for 
personal injuries.

G. F. Blair, for appellant.
F. M. Anderson, for respondent.
Brown, J. :—On August 21, 1914, and for some time prior 

thereto, the plaintiff was a street car conductor in the employ 
of the defendants, hereinafter called “the city,” who own and 
operate a system of street railways in the city of Regina. The 
car which the plaintiff had charge of was known as a “Blue 
line” car, and was operated on 13th Ave. and Broad St. north 
On Broad St. there is a double track, the cars going north using 
the cast track, and those going south the west track. That por 
tion of Broad St. over which the plaintiff's car operated passed 
under the tracks and yards of the C.P.R. Co., through what is 
known as the Broad St. subway. On the morning of the date in 
question, the plaintiff was informed that, instead of using the 
east track through the subway when going north, he was to 
turn off at a point just about the beginning of the subway and 
use the west track, the reason being that the engineering de
partment of the city was paving that portion of the street where 
the cast track was located. The cars are run by electric motive 
power applied through overhead wires, and on the street in 
question, there being a double track, the wire is supported by 
standards placed in the middle of the street and at equal dis
tance from the street car tracks. The entrance and steps of the 
car arc at the rear right-hand side, so that as the ears are ordin
arily run, this portion of the car would be farthest away from 
the standards. On the date above referred to, in view of the 
temporary change in operation, the entrance and steps of the 
car going north through the subway were on the side next the
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standards. On the evening of this day, as the ear which was 
operated by the plaintiff approached the grade of the subway 
going north, the trolley pole, one end of which rests against tho 
overhead electric wire, left the wire, with the result that the 
car apparently came to a stop. The trolley pole is operated by 
a rope from the rear end or platform of the car, and it is part 
of the work of the conductor, when a car is switching from one 
line to another, to stand on this platform and by means of the 
rope guide the trolley pole along the wire upon which it is re
quired to go, and, if the pole gets off the wire, to place it back 
again. This ordinarily can be done and should be done by the 
conductor while on the platform of the car, there being no 
necessity on his part to get off the car. On this particular trip, 
the car, including the platform referred to, was crowded to cap
acity with passengers who were on the way to witness a baseball 
match. The plaintiff, finding it difficult, because of the crowded 
condition of the car, to approach the rear end of the platform, 
to adjust the trolley pole, took what was apparently a more con
venient method, and got off the car for that purpose. Immedi
ately the pole again came in contact with the wire the car started. 
The plaintiff ran and jumped on the steps, but before he could 
get into the car his head came in contact with one of the stand
ards, and he was thrown to the ground and severely injured. An 
action having been launched to recover damages from the city, 
the same came on for trial before the Chief Justice with a jury, 
and the jury made the following findings:—

1. Was there any negligence on the part of the defendant which caused, 
or helped to cause, the accident? A. Yes.

2. If so, what was the negligence (answer fully) ? A. (1) That, ac
cording to the evidence, "standard construction” consists of 12 ft. centers, 
and that at the point of accident the centers were only 10 ft. 6 in. And 
that the city admit the undesirability of having the post at that point, by 
having it in their programme for removal. (2) Allowing overcrowding 
in the rear vestibule to such an extent as to impede the conductor in the 
discharge of his duty. (3) Because of the disregard of the first clause of 
rule 10, p. 6.

3. Was the plaintiff guilty of contributory negligence? A. Not under 
the circumstances.

4. If so, what was the negligence (answer fully) ? A. We consider the 
plaintiff guilty of a breach of the rules in not ringing the bell when the 
trolley left the wire, but following this the motorman disregarded r. 10, 
p. 6, which, if complied with, would have prevented the accident.
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5. Did the plaintiff fully and voluntarily, with a full knowledge of the 
nature and extent of the risk he ran, impliedly agree to incur the risk*' 
A. Yes. the general dangers, but not the exceptional danger in connection 
with the post in question.

ti. If the Court should, upon your answers, think the plaintiff entitled 
to damages, what sum do you assess: (a) as special damages? A. $7!*n. 
(6) As general damages? A. $1,020, wages at $85 per month for 12 
months. $480. wages at $40 per month for 12 months. $100. future 
medical treatment. $400, suffering, pain and inconvenience: $2,000.

Judgment was enterai in the plaintiff’s favour for the 
amount of damages assessed by the jury, and the city now 
appeals.

The act of negligence as alleged in the pleadings on which the 
first finding against the city is based is as follows:—

(</) By the defendants placing the said metal poles or standards with 
which the plaintiff came into contact so close to the street railway track, 
allowing hut a few inches between the step of the car and the said pole or 
standard, well knowing the same to he dangerous to human life.

In other words, the jury find faulty construction in that the 
standard which caused the accident was placed too close to the 
track. This standard was some nine inches closer tc the track 
than was ordinarily the case, due to the fact that at this point 
the tracks converged. What is proper or safe construction must 
have reference to the normal and ordinary system of operation, 
tinder such system there could be no danger from the proximity 
of the standard, for the simple reason that no one could enter or 
get out of the ear from the side which would be nearest the 
standard, this side of the car being closed. The city could 
scarcely be expected to place a standard with a view to the 
operation of the car on the wrong track under the very excep 
tional circumstances of the case. The jury state in their find
ing that “the city admit the undesirability of having the post 
at the point by having it in their programme for removal.” They 
make this finding on the evidence of Houston, the city’s super
intendent of railways. This evidence shews that the reason tin 
city had this standard in their programme for removal was be
cause they had two cars, the steps of which would not clear this 
standard when occasion demanded the use of the west track for 
north-bound traffic. There was no evidence that would justify 
a finding that the city was removing the standard as being dan
gerous. The mere fact of removal docs not justify such an in
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ference. See Hart v. Lancashire <k Yorkshire li. Co. (18G9), 21 
L.T.R. 20. An to the sceond ground on which the jury finds 
negligence, there is not, in my opinion, any evidence which war
rants the jury in finding that the city allowed overcrowding in 
the rear vestibule to such an extent as to impede the conductor 
in the discharge of his duty, or in fact that they allowed over
crowding at all. There is some evidence that the inspectors 
and superintendents of the city had at different times seen cars 
crowded in this respect and had not interfered, but that is as 
far as the evidence goes. The evidence and the rules with refer
ence to operation indicate that when the trolley leaves the wire 
the proper and customary course is for the conductor to replace 
it by the use of the rope from the rear vestibule of the car, and 
if the conductor in the absence of instructions to that effect 
allows his car to become so overcrowded as to impede or inter
fere with a proper and customary practice, he surely cannot 
impute it as negligence on the part of the city. The third 
ground of negligence as found by the jury cannot be allowed to 
stand for the simple reason that it was not one of the grounds 
set up in the pleadings or urged at the trial and counsel for the 
city states that had it been pleaded he would have brought evi
dence to controvert it, and would have shaped his case differently. 
I can quite see how he might have done so, and therefore do not 
think that an amendment should now be allowed so as to include 
this ground.

The fact that all the rules were put in evidence, and that the 
jury were instructed that they might look at all the rules, does 
not, in my opinion, justify a finding of negligence on a ground 
not raised in the pleadings or referred to by counsel or the trial 
Judge. It could only have the effect of making any and all the 
rules material in so far its the same had a bearing on the acts of 
negligence alleged.

I do not wish to be understood as indicating that, even 
assuming such amendment could be made, the evidence warrants 
this finding of the jury. I express no opinion on that point.

As this disposes of all the acts of negligence as found by the 
jury, the judgment in favour of the plaintiff cannot be allowed 
to stand.
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A number of other acts of negligence are set up in the 
pleadings, and as the jury made no express findings on such 
other alleged acts of negligence, it is contended on behalf of the 
plaintiff that the city should not have judgment, but that there 
should be a new trial. It would appear from a perusal of the 
authorities that in deciding this question, each case must be 
dealt with in the light of its own peculiar circumstances, it being 
difficult to lay down any general principle. In the case of 
Cobban v. C.P.R., 23 A.R. (Ont.) 115, the questions submitted 
to the jury, with answers, were as follows:—

1. Were the defendants guilty of negligence which led to the loss of the 
glass in question? A. Yes. 2. If the defendants were guilty of negligence, 
in what did such negligence consist? A. In running too fast speed for 
the freight train; the improper inspection at last place of inspection.

The verdict of the jury was set aside by the Divisional Court, 
on the ground that there was no evidence which would warrant 
the findings of the jury, but a new trial was ordered as other 
acts of negligence were alleged, on which the jury made no 
specific findings. On appeal tc the Court of Appeal, the major 
ity of the Court held that the finding of the jury inferentiallv 
negatived the existence of other grounds of negligence, and 
would have justified entry of judgment in favour of the defen
dants. They, however, refused to interfere with the discretion 
exercised by the Divisional Court in granting a new trial, Bur
ton, J.A., laying emphasis on the fact that there was very strong 
evidence of negligence which called for a different verdict. In 
G.T.U. Co. v. McKay, 34 Can. S.C.R. 85, the following were the 
questions submitted to the jury and the answers given :—

1. Was the whistle blown before reaching the Main St. crossing, ami if 
so, at what distance from the crossing was it first sounded? A. Yes, at 
the whistling post. 2. If the bell was rung, where did it first commence 
to ring, and was it ringing continuously or at short intervals until the 
engine crossed the street where the accident happened? A. Bell started to 
Ting east of Main St., eight or ten rods, and rang continuously. 3. Is the 
Main St. crossing at Forest in a thickly peopled portion of the village? 
A. Yes. 4. At what rate of speed was the engine running at the time it 
crossed Main St.? A. About 20 miles an hour. 5. Was such rate of speed, 
in your opinion, a dangerous rate of speed for such locality? A. Yes. ti. 
Was the death of Mrs. McKay and the injury to Joseph McKay caused 
in consequence of any neglect or omission of the company? If so, what 
was the neglect or omission, in your opinion, which caused the accident?
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A. (a) Yes. (6) Neglect in running too fast and for the want of a flag
man or gates.

Scdgcwick, J., at p. 86, states:—
It will be observed that the first answer is not in favour of the com

pany ; that the second is against the company, but that is imma
terial, as, assuming the answer to be correct, the failure in starting to ring 
the bell urns not found to be the cause of, or to contribute to, the accident, 
and besides, the evidence, in my judgment, proves to a demonstration that 
the hell rang continuously from the time the train left Toronto until after 
the accident.

And Davies, J., at p. 95, says:—
The question of contributory negligence on the plaintiff's part does not, 

in the view I take of the case, require consideration, and the finding as 
to the time when the bell began to ring, even if sustained by the evi
dence, which I do not stop to inquire, is not material as it is not fourni by 
the jury to have le<l or contributed to the accident, The negligence which 
did cause or lead to the accident was found by the jury to be the speed at 
which the train was running over the street crossing and the absence at 
such crossing of a flagman or gates.

The judgment of Davies, J., was concurred in by the Chief 
Justice and Killam, J. In the ease of Andreas v. C.P.H., 7 Terr. 
L.R. 327, the questions submitted to the jury on the plaintiff’s 
behalf and their answers were as follows :—

1. At what rate of speed was the engine running at the time it crossed 
Albert St? A. 25 miles an hour. A. Was such rate of speed a dangerous 
rate of speed for such locality? A. Yes. 3. Was the death of the deceased 
caused in consequence of any neglect or omission of the company; if so, 
what was the neglect or omission which caused the accident? A. (1) 
Yes. (2) Failure to reduce speed of train as provided in Railway Act.

On appeal to the Full Court of the North-West Territories, 
the verdict was set aside on the ground that there was no duty 
east upon the defendants to reduce the speed of their train at 
the point in question ; and on the question as to whether judg
ment should be entered for the defendants or a new trial ordered, 
Wet more, J., said :—

Inasmuch ns the jury have found that the death of the deceased was 
caused in consequence of the neglect or omission to reduce the speed of 
the train ns provided in the Railway Act. and have not found that it was 
caused in consequence of any other neglect or omission, it is not necessary, 
in view of what was held in Q.T.R. Co. v. McKay, 34 Can. S.C.R. 81, to 
consider the other matters of negligence alleged.

He was therefore of the opinion that judgment should be en
tered in favour of the defendants. Harvey, J., in giving the 
judgment of the majority of the Court, says:—

I entirely agree with the opinion of my brother Wetmorc except as to
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his conclusion that the jury having found that the accident was occa
sioned by the negligence of the defendants' servants in running at too high 
a rate of speed, it must bo assumed that in their opinion that is the 
only negligence contributing directly to the accident.

It is quite true that there are statements in the judgments of both 
Sedgcwick, J., and Davies, ,J„ in G.T.R. Co. v. McKay which, taken in 
their widest significance, would seem to warrant this conclusion, but it 
appears to me that they must be taken in connection with the findings of 
the jury which were being dealt with, and which differentiate the cast 
very materially from the one under review. In the case before us there 
was much evidence of a very conflicting character as to the blowing of the 
whistle and the ringing of the bell, and on that evidence I am distinctly of 
opinion that a finding by the jury that defendants had been negligent in 
not ringing the bell or blowing the whistle as required by statute, and 
that the accident was caused thereby, could not 1m* set aside. The jury, 
however, were not asked any direct question on this, as they were in the 
McKay Case, and consequently there is no express finding on that. In tin 
McKay Case the jury were asked the question and the finding was that 
the whistle had been blown and the bell rung, though not strictly as re 
qui red by the statute, but their attention having been drawn to this by 
the questions asked, and they having answered the questions as they did. 
and in such a way that the Court might very reasonably say that the 
neglect to comply with the law strictly could not reasonably be considered 
to have caused the accident, and having ascribed negligence in another 
respect as the cause of the accident, the Court might reasonably conclude 
that the neglect in that minor respect was immaterial. In the case before 
us. however, it is quite otherwise. There is much evidence of negligence 
not only ns regards the whistling and the ringing of the bell, but also as 
regards the speed of the train, and the Judge in his charge directed the 
jury's attention to both these matters, making no distinction between them 
as to the legal consequences, but their attention was directed to the rate 
of speed by the questions, while there were questions asked on the other

There was evidence to shew that, if the train had been running at the 
rate of speed authorized by law, it could have been stopped after the 
engine driver saw the deceased, without causing the accident. This being 
the case, it appears to me to be most reasonable to assume that the jury 
having come to the conclusion they did, may have left the other question 
of negligence entirely unconsidered. It is an every-day occurrence for a 
Judge, having found one ground on which to base his judgment, to disre
gard altogether other grounds which may be raised, and it seems to me 
unreasonable to say that a jury may not do the same. I am, therefore, 
of opinion that the findings of the jury cannot be said to exclude all other 
negligence than that specifically found, and that defendants, therefore, 
should not be entitled to judgment on that ground, but that a jury 
should have an opportunity of finding specifically, on the point.

This ease was carried to the Supreme Court of Canada, and 
judgments arc reported in 37 Can. S.C.R., p. 1. The Chief Jus
tice, at p. 10, says:—
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Now the jury, with such clear and direct instructions on the point, 
having answered that the cause of the accident was the failure to reduce 
speed under sec. 259 of the Act, must he considered as having negatived all 
the other charges of negligence.

Idington, J., at p. 30, says:—
The Court below, upon contradictory evidence as to the point of ring 

ing of the bell and blowing of the whistle, not passed upon by the jury, 
thought proper to direct a new trial. 1 understand that some of the 
majority of this Court decide that the verdict covers the point because the 
jury gave only one reason and omitted any other. With respect I must 
add, that without the majority of this Court agreeing that such contribu 
tory negligence has been shewn as defeats the action, icc ought not to 
interfere with the discretion of the Court below in granting a new trial 
to clear up the issue upon which no verdict has been given.

The other members of the Court do not expressly deal with 
this point, but dispose of the appeal on other grounds.

In the case at bar, the trial Judge, in his charge to the jury, 
went fully into every act of alleged negligence and intimated 
to the jury that they would have to make a finding on each such 
alleged act. In his questions submitted to the jury, he asks them 
to “answer fully” in what the. negligence consists, assuming 
that they find negligence against the city. I am of opinion that, 
under such circumstances it must be assumed that the jury, in 
giving their answer, did answer fully, and that their finding 
should be regarded as a finding that there was no negligence so 
far as the other alleged grounds arc concerned.

In any event, I am of opinion that in this case, where the 
evidence of negligence against the city in all its phases is any
thing but convincing, and where the trial Judge has so ex
pressed himself with reference to it in his charge to the jury, 
this Court would not lie justified in granting a new trial.

In my opinion, therefore, the appeal should be allowed with 
costs, the judgment set aside, and judgment entered in favour 
of the city on the trial with costs.

Elwood, and McKay, JJ., concurred.
Lamont, J., dissented. Appeal allowed.

BIBLE v. CROASDALE.
Alberta Supreme Court. Scott. Stuart and Simmons. JJ. April 20. 1018.

1. Reformation of inrtrvmexth (#1—1)—Mistake—Evidence in vari
ance WITH CONTRACT—ADMISSIBILITY.

In the absence of a case made out for rectification of a document by
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reason of mistake, evidence is not admissible to shew that the writing
intended to he complete in itself does not express the real agreement.

[Eaton v. Crooks, 3 A.L.R. 1; Carter v. C.K.K. Co., 24 Ü.L.R. 377,
referred to.]

Appeal by the plaintiff from a judgment of Crawford,
Co.CtJ.

/. B. Howatt, for plaintiff, appellant.
John Cormack, for defendant, respondent.
Stuart, J.:—The plaintiff’s action was based upon the fol

lowing document :—
Received from Mr. J. E. Bible, loan of $130.50 (one hundred thirty-six 

dollars fifty cents) for six months, to bear interest at 8% per annum till 
paid, and herewith pledge transfer of lot 4, block 11, Westgrove Park, as 
security for same. Privilege being given to pay off said loan at any tiim- 
before term stated expires.

Dated this 13th February, 1913. Mrs. Ooasdale, per A. Croasdale.
The plaintiff claimed personal judgment against the defen 

dant and also in default, sale or foreclosure and possession of 
the lands referred to.

At the trial, the trial Judge, after objection by counsel for 
the plaintiff, admitted evidence on behalf of the defendant which 
was intended to prove that at the time of the signing of the 
above quoted document there was a verbal agreement made that 
the loan in question should not be repayable until the defendant 
sold the property referred to in the document. This evidence 
was admitted upon the authority of Eaton v. Crooks, 3 A.L.R. 1.

Now, whatever may be said of the effect of incidental expres
sions to be found in the judgment delivered in that case or of 
the effect of the decisions in some of the cases there cited, I am 
of opinion, with much respect, that the actual decision in Eaton 
v. Crooks does not by any means go as far as the Court is asked 
to go here. The verbal agreement which was proven in that case 
was clearly not contradictory of or inconsistent with the written 
agreement between the parties. The written agreement was 
that a certain sum should be paid for the erection of a house, 
and that this sum should be paid by certain instalments at cer
tain times. The verbal agreement set up was that to the extent 
of $1,200, a sum less than the first instalment provided for, the 
payment was to be made by the transfer of certain lots to the con
tractor. The principle of the decision, accurately stated, I think, 
in the headnote of the report, was that an agreement merely
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as to sonic other method of payment, when the written agree-» 
ment did not specifically provide for payment in actual money, 
was not inconsistent with the terms set forth therein. In the 
present case the written document quite clearly expresses an 
agreement that the loan should be repaid in six months. The 
defendant acknowledges receipt of a certain sum as a loan “for 
6 months” and she retains the privilege of repayment “at any 
time before the term stated expires.” In my view, it is im
possible to construe this as anything else than an agreement to 
repay the loan in six months. The real question therefore is, 
whether it was open to the defendant, after executing a written 
agreement with such a term contained therein, to provide that 
she did not make such an agreement but that she only agreed to 
make payment when she had sold the property. There was no 
attempt, cither by pleading or by evidence, to suggest that the 
insertion of the definite term of 6 months in the document was 
due to a mistake of the parties. In Eaton v. Crooks, supra, Beck, 
J., said in his judgment, p. 8, referring to Webb v. Spicer, 19 
L.J.Q.B. 34, affirmed sub nom. Webb v. Salmon, 3 H.L. Cas. 510:

The case ia one of a contemporaneous agreement in writing, but I refer 
to it because it seems to me to bring out the distinction between evidence 
seeking to shew that a writing was never intended to express all the terms 
of the contract,, but signed for the purpose of forming only one element of 
a contract and, therefore, to be given such effect and only such effect as 
it was intended to have, and evidence seeking (in the absence of a case 
made for rectification by reason of mistake) to shew that a writing in
tended to l>e complete in itself does not express the real agreement.

The facts of Eaton v. Crooks were held to bring the evidence 
tendered within the former class, and not within the latter. The 
evidence tendered here obviously falls within the latter class 
which the Court in Eaton v. Crooks, quite clearly intimated 
would not be admissible in the absence of an allegation of mis
take, which, as I say, has not been suggested. If there had been 
an allegation of mistake, the principles laid down in Edmonton 
Securities Ltd., v. Lepage, 14 D.L.R. 66 at 69 might perhaps 
have been applied. As the case stands, however, we have a 
written agreement, which, in my opinion, shews on its face that 
it was intended to contain all the terms of the contract. It is 
not suggested that it does not contain all the terms except with 
respect to the time of payment and even with respect to that

ALTA

8. C.

CWM .DALE.



Dominion Law Reports. [24 D.L.R706

ALTA

8. C.

CboASDALE.

Simmons, J.

the suggestion is not that the written document does not cover 
that point but rather that though it does cover that point com
pletely, it covers it wrongly. For this reason, 1 think * ‘ no ques
tion of an incomplete writing arises” (Carter v. C.N.K. Co., 24 
O.L.ll. 377.) The agreement cannot be looked upon as incom
plete or informal. Admittedly it covers every point upon which 
any agreement was made. The rule, I think, is clear that where 
parties have deliberately put their agreement into formal terms 
so that the Court can infer an intention, that it should contain 
the whole agreement then parol testimony to contradict directly 
an express term of the written agreement is not admissible un 
less some question of a mistake is raised.

Moreover, even if the evidence were admissible, it is clear that 
the trial Judge, perhaps only slightly, misapprehended the evi 
dence, because the plaintiff did, as I read the evidence, expressly 
deny the existence of the alleged verbal agreement, although on 
cross-examination and on discovery, all he said was that he did 
not remember any such agreement. More than that, even it 
such an agreement were provable, and proven, I am of opinion 
that it would necessarily entail the implication that the property 
should be sold within a reasonable time. 1 rather incline to tin 
view that if there was such a verbal agreement, the term of six 
months was considered by the parties as the outside limit of 
time, and that the expectation was that the property would hv 
resold before that time had elapsed. In any case, 1 think a 
reasonable time has not only elapsed now, but had elapsed at tin 
date of the commencement of the action.

For these reasons I think the appeal should be allowed with 
costs, the judgment below set aside and judgment entered by 
the plaintiff for the sum of $136.50 and interest at 8 per cent, 
per annum from February 12, 1913, to the date of entry of tin 
present judgment, and costs of the action. The judgment should 
also contain in the usual order nisi in regard to the interest of 
the defendant in the land or transfer of land referred to in the 
agreement sued upon. The terms of this order, if not agreed 
upon by the parties, are to be referred to the trial Judge for 
settlement.

Scott, and Simmons, JJ., concurred. Appeal allowr<l
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AUGUSTINE AUTOMATIC ROTARY ENGINE CO. v. “SATURDAY 
NIGHT," Ltd.

Ontario Supreme Court. Falconbridge, C.J.K.H., Magee, J.A., and Latchford 
and Kelly, JJ. June 14, 1015.

1. Libel and slandeb « § 111 A—95)—Nkwspapeb libels—Security fob
costs—Sufficiency of affidavit.

An affidavit by the defendant in an action for a newspaper libel 
stating his belief, after diligent inquiry, that the plaintiff is not pus 
«eased of property sufficient to answer the costs of the action, suffi 
ciently meets the onus probandi to establish the negative as to the 
plaintiff’s pecuniary liability under sec. 12 of the Libel and Slander 
Act, R.S.O. 1014, ch. 71, and will entitle him to an order for security 
for costs.

[I’aladino v. (Justin (1897), 17 P.R. (Ont.) 553, distinguished.]
2. Appeal (8 I B—11)—Action fob newspaper libel—Security fob costs

—Orders fob—Appeal from.
By virtue of sub-sec. 4 of sec. 12 of the Libel and Slander Act, 

lt.S.O. 1914, ch. 71, no appeal lies from a substantive order for security 
for costs against a plaintiff in an action for newspaper libel made by 
a .Judge in Chambers in review of the Master’s Order in reference 
thereto.

Appeal from an order of the Master in Chambers dismissing 
the defendant’s motion for an order for security for costs, under 
see. 12 of the Libel and Slander Act, R.S.O. 1914, ch. 71.

(i. M. Clark, for defendant.
W. J. Elliott, for plaintiff.
Middleton, J. :—By see. 12 of the Libel and Slander 

Act, a defendant is entitled to security for costs upon a motion 
based upon “an affidavit . . . shewing the nature of the
action and of the defence, that the plaintiff is not possessed of 
property sufficient to answer the costs of the action in case a 
judgment is given in favour of the defendant, that the defendant 
has a good defence upon the merits, and that the statements com
plained of were published in good faith. . .

The only question is whether the affidavit filed upon this 
motion complies with the requirements of the statute by shewing 
that the plaintiff is not possessed of sufficient property. The 
affidavit filed states : “I am satisfied, after diligent inquiry, that 
the plaintiff is not possessed,” etc., etc. The Master held that 
this was not a compliance with the statute, and that the absence 
of property was not shewn.

With great respect for the learned Master, I am unable to 
agree with his conclusions. The plaintiff, and the plaintiff 
alone, can know what property he possesses. Manifestly, any 
one deposing to the absence of property must speak from inform-
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Middleton, J.

ation and belief; and, while I am most anxious to avoid giving 
any countenance to reckless statements in affidavits or unduly 
expanding the class of cases in which affidavits may be made on 
information and belief, I think I should err in the opposite direc 
tion if I acceded to Mr. Elliott’s contention and compelled an 
affidavit to be made in the form suggested by the Master.

From the earliest time there has been much aiscussion as to 
the onus probandi where the matter to be proved was negative 
and the truth was peculiarly within the knowledge of the other 
party. The earlier cases arc collected in Best on Evidence, para.
274.

In Dickson v. Evans (1794), 6 T.R. 57, the question was, 
whether a defendant to an action brought by the assignees of a 
bankrupt should be allowed to set off certain notes which, it was 
said, came to his hands before bankruptcy. If notice of the 
assignment could be brought home to the defendant before the 
notes were acquired, that would have prevented a set-off. The 
question was as to the onus. The Court held that it lay upon the 
defendant to establish the absence of notice. Ashhurst. J., said 
(pp. 59, 60) : “It is a general rule of evidence that in every case 
the onus probandi lies on the person who wishes to support his 
case by a particular fact, and of which he is supposed to be cog
nizant: but it is said in this case that it was incumbent on the 
assignees to prove the time when the defendant received these 
notes. But the assignees could have no means of knowing that 
fact, whereas it must have been known to the defendant.”

In Hex v. Turner (1816), 5 M. & S. 206, Bayley, J., says (p. 
211) : “I have always understood it to be a general rule, that if 
a negative averment be made by one party, which is peculiarly 
within the knowledge of the other, the party within whose know
ledge it lies, and who asserts the affirmative, is to prove it, and 
not he who avers the negative;” but this statement is regarded .is 
too wide; for in Elkin v. Janson (1845), 13 M. & W. 655, Aider- 
son, B., said (p. 662) : “I doubt, as a general rule, whether those 
expressions arc not too strong. They arc right as to the weight 
of the evidence, but there should be some evidence to start it. in 
order to cast the onus on the other side.” This, I think, must he 
taken to be the rule.
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Although the onus is upon the defendant under the statute 
to establish the negative, it appears to me that he has sufficiently 
shewn the plaintiff’s impecunious condition when he has made 
inquiry. As put in an American case, quoted with approval in 
Wigmorc on Evidence, para. 1623 (Niningcr v. Knox (1863). 8 
Minn. 140, 148), “it would seem that the fact of insolvency, from 
its nature, must usually exclude direct proof, as no one, save ♦he 
person himself, could ordinarily safely swear that a man had no 
property, or insufficient to meet his liabilities, at any given 
time." For this reason, evidence of inquiry and reputation was 
received.
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The whole question was discussed in a case to which I can
not now find the reference, where the point in issue was the exist
ence of property qualification to entitle a voter to retain his 
name upon the list. The particular qualification was shewn not 
to exist. If the voter owned any other property within the 
municipality he was nevertheless entitled to be upon the list.
The evidence was that on search and inquiry the ownership of 
other property could not be ascertained. This, it was held, was 
sufficient to shift the onus. So here, where as the result of in
quiry no property can be found, there is, I think, some evidence ; 
the onus is shifted ; and the plaintiff, who has the knowledge, 
cannot complain if it is found that his insolvency has been shewn.

This being so, the statute has been complied with, and the 
order should be made.

The costs of the application here should be to the defendant 
in any event in the cause, and the costs of the motion before the 
Master should be in the cause.

The plaintiff company moved under Rule 507 for leave to 
appeal to a Divisional Court of the Appellate Division from the 
order made by Middleton, J., which required the plaintiff com
pany to give security for the defendant company’s costs, and 
directed that, in default of such security being given within a 
limited time, the action should be dismissed with costs.

Application for leave to appeal from the order of Middle- 
ton, J.

The motion was heard by Meredith, C.J.C.P.. in Chambers.
Meredith, C.J.V.P. :—The plaintiff company makes this ÿ']^}!1
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Meredith,

application to “a «Judge in Cham be in” for leave to appeal 
from an order of another “Judge in Chambers,” directing that 
this action be dismissed with costs, if the plaintiff company do 
not comply with its terms respecting security for costs.

The application is based upon Rule 507, the provisions of 
which arc extraordinary: made, apparently, to lessen appeals in 
matters of practice merely, it provides for an appeal, in sub
stance, from every kind of order of that character, and an 
appeal of an objectionable character, an appeal from one Judge 
to another, of co-ordinate jurisdiction, though the one Judge may 
be a Judge of very many years’ judicial experience, and the 
others of little or no such experience; and, in addition to that, a 
further appeal to a Court of five Judges, if the inexperienced 
Judge give leave. Why the Judge who hears the matter in the 
first place should not give, or withhold, leave to appeal, it is 
difficult to understand; as also why the whole matter should 
bo gone over again before another .Judge, having precisely the 
same powers, and all to determine only whether leave to appeal, 
in a matter of practice merely, should, or should not, be given, 
if the Judge who first considers the question is not competent 
to give, or withhold, leave to appeal, he is not competent to hear 
and determine the substantial question. And, if there must be 
a motion for leave to appeal to some other Judge, why not to a 
Judge of different jurisdiction, a Judge of the Appellate Divi 
sion? And, to whatever «Judge the application is made, why 
compel him to sit in judgment upon the judgment in the first 
instance, as the Rule in question in effect does; why not permit 
him to give, or withhold, leave without forming any opinion as 
to the soundness, or unsoundness, of the opinion of the Judge 
from whose order or ruling an appeal is sought, not to mention 
discussing and dealing with it as if the second co-ordinate Judge 
were a court of appeal?

But the Rule is now in force, and I am bound to follow it: 
but am at liberty to express the hope, which I am sure is shared 
by litigant and lawyer alike, that, when it has next to be fol
lowed, it may be to its “last resting-place.”

If this matter really comes within the provisions of the sub-
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clauses of Rule 507—and it was not suggested by any one upon ONT.
the argument of this motion that it does not—I would grant g y
leave to appeal, for these reasons :— •—

Augustin k
Because, if the case of Paladino v. (lustin (1807), 17 P.R. Automatic

553, were well decided, the defendant company has not brought enginr*('•>.
itself within the provisions of the enactment upon which alone v- 

.. , „ , Saturday
it relies for security for costs—the Libel and Slander Act. see. Night

12—in not having, upon its application, shewn that it has a good >,IMITKI‘ 
defence on the merits. The case of Paladino arose under a dif- Meredith, 
ferent section of the enactment, but the two sections arc quite 
alike in this respect; and all who are at all familiar with the 
practice of the Courts are familiar with the wide difference be
tween swearing to a good defence upon the merits and shewing 
that there is a good defence on the merits.

Because the defendant company has not shewn that the 
plaintiff company is not possessed of property sufficient to 
answer the costs of the action.

And to settle any question whether the Master in Chambers 
has any jurisdiction under the section of the Act in question ; 
and, if lie have, whether any appeal lies to a Judge in Chambers 
against his order.

The Act in question is, as a Divisional Court has pointed out 
—Kobinson v. Morris (1908), 15 O.L.R. 649—in derogation of 
common law rights, an encroachment, for the benefit of a class, 
upon the right to boast, as of old, that the Courts of law arc 
open to poor and rich alike: and, though it is to be deemed reme
dial, those who seek its class legislation benefits, must bring 
themselves fairly within it, in order to obtain any of such 
special benefits.

One of the things which it was essential that the defendant 
company should have shewn, to entitle it to the order it has ob
tained, is. that the plaintiff company is “not possessed of pro
perty sufficient to answer the costs of the action and the only 
way in which any attempt to shew that was made—if indeed it 
can be called an attempt to do so—is contained in the statement 
of the defendant company’s “managing editor,” in an affidavit 
sworn to by him, that he is satisfied, after diligent inquiry, 
that the plaintiff company is not possessed of property sufficient
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Meredith,

In the enactment in question the Legislature has, undoubt
edly, gone a long way in conferring special benefits upon those 
in the same class as the defendant company, but it has, assuredly, 
stopped short of making them their own judges in a libel action 
brought against them. It is yet for the Courts, and judicial 
officers, not for the defendant, to be “satisfied” that the other 
party to an action is not possessed of sufficient property to 
answer the costs of the action ; and indeed to make diligent in 
vestigation upon legal evidence to enable them to reach a true 
conclusion upon that question.

That which might satisfy an interested litigant is hardly 
likely always to satisfy his judge; indeed, what might satisfy 
an interested litigant might be hardly of any kind of weight with 
his judge: and there is nothing but the judgment of the litigant, 
in his own case and without disclosing even his reasons for that 
judgment, to support this order.

As the learned Judge eventually said, in expressing his rea
sons for making the order in question, nothing is gained by a 
discussion of any question as to the onus of proof in other cases, 
because the enactment in question very plainly puts the onus 
of proof upon the defendant; it is only when the defendant com 
pany has proved all the things required, by the section in ques
tion, to be proved, that it has any right, under it, to security for 
costs. And it must be remembered that this is an action for libel ; 
and, if it be. as I understand, though the pleadings have not been 
placed before me, for libellous publication respecting the plaintiff 
company’s credit or conduct as merchant or trader, that “the 
law guards most carefully” such things; that any imputation of 
insolvency, or any suggestion of pecuniary difficulties, is action
able per se; and that the onus of proof of every plea of justifi
cation is upon the pleader of it ; so that it would be unfair to give 
to any defendant, who has to come into Court under any such cir
cumstances, any reason to believe that that which has been sworn 
to by the defendant company's managing editor, on the appli
cation in question, is anything like admissible evidence of the 
plaintiff company’s insolvency.
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Nor is that onus a very great price to pay fur the special ONT. 
privilege afforded. Property is not a condition of the mind;
indeed it is a thing rather hard to conceal, whether in lands or ----

..... .. , Augustinegoods; it is but a small quantity that can be hidden up one’s auivmatic-
sleevc : and this applies with the greatest force to an incorporated enoin^Co 
company such as the plaintiff company is, whose officers, and t>. 
any other person having any knowledge materially bearing 
upon the subject, may be examined under oath in support of a Limited. 
motion such as that in question: Rule 228. Meredith,

C.J.C.P.
It is not difficult to ascertain from plaintiffs, whose inter

ests lie in shewing how much, not how little, they arc worth, what 
property, if any, they possess, whether in lands, goods, or money 
due for unpaid-for stock—without mentioning other assets: and, 
again, this is especially true of incorporated companies, with 
their statutory obligations. But not a word is vouchsafed by 
the defendant company of any kind of inquiry made by it, or 
in its behalf.

And the matter involved is one of importance, not only to 
the defendant company, but also to others upon whom efforts 
might be made to impose the restriction of this class legislation: 
therefore, if this case be one within the sub-clauses of Rule 507, 
leave to appeal may be taken, if necessary.

If the case be one within the Rule itself, no leave to appeal 
is needed : and there is the right to appeal without leave, neces
sarily, to have the question whether it is within this Rule, or 
within its sub-clauses, considered: see Stewart v. Roxjds (1904),
118 L.T.J. 176. The question under the Rule is: whether an 
order dismissing an action with costs, unless certain security for 
costs is given within a limited period, is an order finally dispos
ing of the action. At first sight my inclination would be to say 
that it is. But that question is not now before me for con
sideration.

So, too, of the question whether there was any power to order 
that the action be dismissed unless security be given as ordered.
The Act itself provides for a stay of proceedings until the 
security is given, and that the security shall be given in accord
ance with the practice in cases of security given by persons re
siding out of the jurisdiction ; but there is no provision for, or



774 Dominion Law Reports. 124 D.L.R

ONT.

Augustin k 
Automatic

Engine Co.

Satubday

Limited.

authorisation of, a dismissal of the action. The Act giving a 
special and limited right, and expressly providing for its effect, 
and even for the manner in which security is to be given, it is 
difficult to see how the provisions of the Rules can add a right to 
dismissal of the action. To the extent, if any, that the order ex
ceeds the power conferred by the law, there may be, of course, an 
appeal.

And, again, if there were no legal evidence adduced upon tin- 
motion shewing that the plaintiff company is not possessed of 
property sufficient to answer the costs of the action, there would, 
I think, be a right of appeal notwithstanding sub-sec. 4, 
though leave to appeal under Rule 507 might be necessary. As 
described by a learned Judge—Robinson v. Mills (1909), 19 
O.L.R. 162—the requirements of the Act arc “pre-requisites" 
upon which power to make an order rests. If no affidavit, no 
power. If no evidence, that is, legal evidence, no power also 
the case is not within the Act.

Sub-section 4 of the section in question—sec. 12 of the 
Libel and Slander Act—provides that an order of the Supreme 
Court as to any one of the “pre-requisites,” under that section, 
shall be final and shall not be subject to appeal. It also gives 
expressly a right of appeal from an order made by a Local Judge 
to a Judge of the Supreme Court sitting in Chambers, whose 
order also shall be final and not subject to appeal.

If, therefore, the application in question had been made in 
the first instance to the Judge in Chambers, it would not, if, and 
in so far as it is, authorised by the Act, be subject to appeal 
but it was not so made, it was made upon an appeal against an 
order made by the Master in Chambers, and so is not, literally at 
all events, within the meaning of sub-sec. 4.

And again the wording of the Act gives rise to the questions 
whether the Master in Chambers has any power to make an order 
under the Act; and, if so, whether there is any appeal from 
such an order. Having regard to the expressed right of appeal, 
to a Judge in Chambers, from a Local Judge, the implication 
may be that there is no such right of appeal from the Master in 
Chambers ; or else that there is no power in the Master in Cham
bers to make any order under the Act, which would not be an
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unreasonable thing, seeing that a Judge in Chambers is as readily 
available as the Master in Chambers, and that the order of a 
Judge in Chambers is to be conclusive; indeed, in such circum
stances, it would seem like needless circumlocution if it were 
made necessary to apply to the Master in Chambers first.

All things considered, it seems to me to be proper that any 
leave to appeal that I may have power to give should be given ; 
and that the costs of this motion should be costs in the action 
to the plaintiff company in any event ; and this application is 
disposed of accordingly.

The plaintiff company’s appeal from the order of Middleton, 
J., was heard by Falconbridge, C.J.K.B., Magee, J.A., Latch- 
ford and Kelly, JJ.

The judgment of the Court was delivered by
Falconbridge, C.J.K.B. :—We are of opinion that the 

order of Mr. Justice Middleton is a substantive order for 
security for costs, and that there is no appeal from it: sub-sec. 
4 of sec. 12 of the Libel and Slander Act, R.S.O. 1914, eh. 71. 
Our view in that respect is confirmed by the defendant com
pany’s notice of appeal from the order of the Master in Cham
bers, which contains a substantive application for an order that 
the plaintiff company give security for costs.

Appeal dismissed.

PATILLO v. CUMMINGS.
A’ova Scotia Supreme Court, Russell, J. July 5, 1915.

1. Religious societies (g VI—45)—Expulsion of member—Property in
terest—Reinstatement iiy court.

The Church possesses material property which gives the court 
jurisdiction to adjudicate upon the civil rights of the members thereof 
as members of a society possessing property, and may therefore review 
the regularity of the expulsion of a member and order the restoration 
of his rights.

[Pinke v. Bomhold, 8 O.L.R. 575, disapproved; Cray v. Christian 
Assn., 137 Mass. 329; Can. R. Assn. v. Commenter, 180 Mass. 418, 
applied.]

Application for a declaration and decree for the restoration 
of applicant to his rights as a member of Immanuel Baptist 
Church.

V. J. Paton, K.C., and C. J. Burchell, K.C., for plaintiff.
T. S. Rogers, K.C., and R. W. McLellan, K.C., for defen

dants.
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N.S. Russell, J.:—The plaintiff was a member of Immanuel
g (j Baptist Church in the town of Truro. The church, like all 

Patillo churches is a voluntary association, independent of all
v. other similar churches, although associated with them, and, gen

et m minos. eraj]yf though, as will shew, not invariably accepting their 
Ruiseii, j. U(lvice when difficulties and dissentions arise.

Sometime in the course of the ministry of a previous pastor, 
a number of the members began to absent themselves from the 
church, and the plaintiff, among others, was notified to attend 
a meeting to shew cause why his name should not be dropped 
on a revision of the roll of membership about to be made. The 
reason assigned for proposing to drop the names of these mem
bers from the list was, that they had not for about eighteen 
months attended the services of the church or contributed to its 
support. A conference, which is a meeting of the members of the 
church, was accordingly held, after some postponements, on July 
3, 1914, and thirteen members, among whom the plaintiff was in
cluded were dropped from the list of members, or in other 
words, were expelled from the church.

With the propriety or expediency of this action on the part 
of the church, this Court, I think has nothing whatever to do, 
it was done in good faith from the motive and for the reason 
assigned. The plaintiff had an opportunity to be heard, and to 
shew cause why his name should not be expunged from the list 
of members, and the action of the majority was within its 
powers.

The matter, however, did not rest there. The aggrieved 
members or some of them asked that a council should be called, 
that is an assembly of delegates from associated churches to 
advise in case of difference or difficulty. They desired that this 
should lie what is called a mutual council, but this was at first 
refused by the authorities of Immanuel Church. The expelled 
members, or one or more of them then arranged for an ex parte 
council, whereupon the church agreed that the council should 
be “mutual” with the seemingly inconsistent proviso, however, 
that they should not be bound to accept its advice, unless it 
suited their own views. A council was accordingly held, com
posed of lending members of the Baptist denomination, men of
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learning and experience, who heard all the interested parties, 
and embodied the results of their deliberations in a series of 
findings, concluding with a recommendation, among others, 
“that the church should rescind the resolution dropping the 
names of the thirteen members from their roll, on duly 3, thus 
restoring them to membership.”

The executive of the church as already stated had anticipated 
this advice, when submitting their case for the consideration of 
the council, by stipulating beforehand that they should not be 
hound by the advice unless it was acceptable to them.

At the meeting of the church $ to the report from
the council, which was held on July 29, 1914, the clerk of the 
conference gave notice, that at the next conference meeting, he 
would move that the motion concerning the dismissal of the 
thirteen members be rescinded. In the minutes of the same con
ference, it is stated that the findings of the council were placed 
before the meeting, and action thereupon was deferred for one 
month. A reference is made in the minutes of this meeting to 
some communication that has passed from a citizen of Truro to 
the clerk of a Baptist church in another part of the Dominion, 
which was said to have falsified the facts, and to have been other
wise objectionable, and the clerk was directed to express to the 
clerk of the church referred to, the regret of the conference 
that such a communication had been sent forward.

Finally, on October *2, 1914. a conference was held, at which 
the matter of the expelled members was dealt with, but no refer
ence was made or rather no reference is made in the minutes 
of the conference, to the findings of the council, otherwise than 
as the same was contained in the minutes of the previous meet
ing. “The clerk stated that there was some difference of opinion 
as to the method adopted of dismissing the thirteen members on 
July 3; that he felt sure the only way in which the matter could 
be amicably settled, and the only right way of procedure, would 
be to declare the vote of July 3, null and void, as it was against 
Baptist usage to vote on more than one name at a time in a case 
of this kind. He, therefore, moved that the vote be rescinded, 
thus reinstating the thirteen members to the same standing as 
they held on the evening of July 3, after the charges had been
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N. S laid against them. ” The motion passed unanimously, and the
8.C. minutes thus continue. “The clerk having stated that he would

PATILIX)

V.
C U M MINUS.

immediately follow this motion with another to dismiss T. IS. 
Patillo, one of the thirteen mentioned (against whom the charges 
of July 3, rested) ; he then moved that the said T. S. Patillo be

Kuuell, J dismissed from membership in Immanuel Baptist Church. This 
motion was duly seconded, and after having been stated from 
the chair, the clerk then, on behalf of the church read a letter 
signed by T. S. Patillo which had been sent (to a person named 
in the minutes, presumably the clerk of the church above re
ferred to), which shewed clearly to all present Mr. Patillo’s 
attitude toward Immanuel Baptist Church, its affairs and its 
late pastor. At the conclusion of the reading of this letter, the 
clerk stated that in his opinion, even the contents contained in 
the same were t uffieient to warrant the dismissal of this man. 
also certain statements that he had made in the report read 
before the ex parte council. On a vote being taken, the motion 
was carried unanimously.”

If the rescission of the resolution expelling the members had 
been followed by a series of motions expelling them one by one, 
I should have been inclined to regard the proceeding as a mere 
formality, having no effect whatever upon the previous action 
of the church, but that was not the course pursued. None of the 
other twelve members have been dealt with. All the thirteen 
were, in point of form, restored to their original standing in the 
church, and all but the plaintiff have thus far been allowed to 
continue as members in good standing. The plaintiff alone has 
been treated to a second expulsion. His ease has been differen
tiated from the others, and if there be, as I conceive there must 
be, a certain depth of odium and humiliation consequent upon 
the exercise of such discipline, the injury done to the plaintiff 
must have been intensified by the mere fact of his having been 
dealt with so differently from the others. It is too clear for 
argument that the cause of his expulsion was different from that 
for which his original expulsion was decreed. It seems very 
clear to me that if there had been nothing to charge up against 
the plaintiff apart from the period of absence and non-support 
which was common in his case and that of all the other culprit*,
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he would have been dealt with in the name maimer a* all the 
others, and would have been restored to his ehureh privileges 
or allowed to withdraw to some other ehureh with good stand
ing, according to the wise and brotherly and ehristianly recom
mendation of the advisory council. The minutes of the council 
leave us in no doubt as to the offence to which the second discip
linary measure was applied. It was the letter written by the 
plaintiff to the clerk of the sister ehureh. and the statements 
made by him before the advisory council. The plaintiff’s second 
expulsion was due to the feelings evoked by these incidents, and 
but for these, it seems reasonable to assume that he would not 
have been a second time expelled. But as to these grounds of 
offence, he has been condemned unheard. He has had no notifi
cation that he was to be held accountable for them, and no oppor
tunity of defending or palliating his conduct. This, of course, 
is contrary to the principles of natural justice, and being thus 
contrary, it must be still more violently in conflict with the prin
ciples and practice of the Baptist Church.

I have been asked to find as a fact that the defendants have 
been actuated in this matter by some malicious and improper 
motives, malice, in the ordinary signification of the term, and 
1 should be very sorry to attribute this to the defendants or 
any of them, but if anything at this or any other stage of the 
case should turn upon my judicial opinion in reference to the 
point suggested, or rather upon my findings as a juror, the plain
tiff has a right to the expression of my judgment that neither 
the original expulsion, nor the confirmation of it by the subse
quent proceeding was due to a bond fide desire to keep the roll 
of membership free from unworthy members or to carry out the 
ostensible object of purging the ehureh of members who were 
unworthy to contribute. The expelled members, if they were 
contributing nothing to the upkeep of the church, were costing 
nothing to the church. The members who carried out the first 
and the second expulsion well knew that the reasons for the 
absence of the thirteen from the church, and their non-support 
of it, were of a temporary nature, and that the cause of the diffi
culty was not only a passing one, but was on the very point of 
being removed. The evidence as to the proceedings before the
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mutual council indicate what was the real grievance against the 
thirteen members, and that the ostensible was not the real motive 
for dropping them from the roll. Other members had with
held their presence and support for considerable periods without 
being subjected to the humiliating ordeal of expulsion, and these 
would not, in my opinion, have been disciplined had it not been 
for their implied or expressed aversion to that of which the 
majority approved. The thirteen were punished in the first 
instance for differing from the majority as to the merits and 
methods of the pastor, and when these differences were con
doned by the rescission of the resolution to expel them, the 
plaintiff was punished for writing what was regarded by the 
majority as an objectionable letter to the clerk of a sister church 
and making statements before the mutual council, of which tin 
majority did not approve.

But 1 do not base my decision wholly or even mainly on 
any finding as to any indirect or improper motive on the part 
of the majority, whatever may have been the motives and ini 
pulses under which the resolutions were passed, the fact remains 
that the plaintiff has been disciplined for an offence as to which 
he has not been heard. There is a decision of an Ontario Judge 
which would oblige me to decline jurisdiction in such a ease. 
1 refer to the decision of MacMahon, J., in Pinke v. Bornlwld, 8 
O.L.R. 575, but I am not bound by this decision, and do not 
agree to the grounds on which it is based. I prefer the reason
ing of the Massachusetts Courts in Gray v. Christian Associa
tion, 137 Mass. 329, and the dictum in Can. R. A.s.sn. v. Com
menter, 180 Mass. 418. The defendants hold the same position 
in the eye of the law and are governed by the same principles 
as the members of an ethical society or any similar association. 
With their spiritual functions, this Court has no concern. The 
Church possesses material property which gives the Court 
jurisdiction to adjudicate upon the civil rights of the members 
as members of a society possessing property. It was debated in 
one case whether, even the possession of property was necessary 
to the jurisdiction, but it is not necessary to consider that ques
tion here. If an injunction had been asked for, I have no doubt
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it would have been granted to prevent the injury, and for the N S. 
Bailie reason, 1 think the plaintiff is entitled to a deelaration Patillo
and decree for the restoration of his right Decree granted. rtmuiwni

MOW AT v. GOODALL.
British Columbia Court of Appeal, Macdonald, CJ.A., Irving, Martin, 

Hallihcr, anti Mcl‘hillipa, JJ.A. June 7, 1915.
1. lNHl HA.\l'E (811)—22)—AdENTS—RlUIlT TO HIE FOB 1‘HEMll MS.

An insurance agent charged by the insurance company for the pre
miums of all policies written by him, may sue, in his own name, for
the recovery of premiums charged by him against his sub agent.

[An/isrpîü1 Bedding Co. V. tlurofaki, 21 D.L.R. 483. referred to.]

Appeal from judgment dismissing action for insurance pre
miums.

F. C. Elliott, for appellant, plaintiff.
J. P. Walls, for respondent, defendant.
Macdonald, ('.J.A., would allow appeal.
Irving, J. :—I would allow this appeal.
The question is, did the defendant ask the plaintiffs to obtain 

for him a policy under such circumstances as a promise to pay 
them (the plaintiffs) would be inferred T I think he did when 
he told the plaintiffs to renew the policy and to send it to him 
by mail. That conversation took place about October 4 or 5, 
and the policy was sent to him about October 7, with the follow
ing letter, p. 49:—
Goodall Bros., folwood. B.C.

Wo have pleasure in enclosing herewith, Policy No. 43733, and would 
point out to you that the rate has been reduced to $2.25, and we have 
much pleasure in protecting you in this amount.

Globe Realty Co.,

J. F. Douse, Manager.

lie kept it until January 21, when he returned it to the 
plaintiffs without any explanation.

I think enough has already been said to justify a finding 
in plaintiffs’ behalf, but the plaintiffs’ case goes further. They 
shew that the defendant was a sub-agent of theirs; that he had 
been instrumental in obtaining policies of insurance; and that 
he knew that the practice in force be tween the company and its 
agent was for the company to allow the agents a 60-day credit# 
and the agents in turn to allow the same length credit to the
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assured (sec letter of August 14, p. 48, written, not with refer
ence to this policy, but as to an outstanding premium for which 
the defendant was responsible to them as sub-agent) ; that on a 
previous occasion he had asked the plaintiffs to pay for him, 
that after he had been handed the policy and within the 60 days 
he spoke about having some alterations made in the policy to 
meet some changes he was about to make, and promised that he 
would pay the premium when those changes were made; that 
after the expiration of the CO days he offered to pay the plain
tiffs the premium now in question, if the plaintiffs would rectify 
a grievance he had against them in respect of work he had done 
for them in obtaining one Southwell’s insurance. It is difficult 
to sec what plainer acknowledgment of a request by the defen
dant to keep him protected could be made, and a request of that 
kind implies a promise to indemnify.

The learned County Court Judge said, that on the facts he 
thought the plaintiffs were entitled to recover, provided that 
they were the proper parties to sue. This finding on the facts 
disposes of the subterfuges set up by the defendant in his state
ment of defence and afterwards persisted in in his testimony. 
I think the plaintiffs’ facts are proved by reliable evidence, and 
the defendant’s denials arc untrue.

The cryptic proviso, I understand, is based on the idea that 
the company and not the plaintiffs were the proper parties to 
bring the action. Hut the company gave the defendant no 
credit. He must know, as everybody else does know, that you 
cannot obtain insurance without paying for it. In his letter to 
the company he takes the ground that he did not want that 
policy—“I refused to pay the premium under such a policy” 
—he says, in writing to the company on January 29, 1914, but 
admits he mentioned the matter of a new policy to the plaintiffs 
who, to his knowledge, were issuing policies in the II. B. Ins. Co.

As to the custom of fire insurance companies and their 
agents, I refer to the following extract from the judgment of 
Meredith, C.J.O., in Antiseptic Bedding Co. v. Gurofski (1915), 
21 D.L.R. 483, an action brought to recover from the defendant 
(by reason of his neglecting to place insurance on the plaintiff’s 
property). . . .
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In many cases it is the course of dealing of agents to treat the insured 
as their debtor for the premium, and themselves as the debtors in respect 
of it to the insurers whom they represent, and that this practice is well 
known to, and recognized and acted on by the insurers.
(21 D.L.U. 490.)

1 am unable to see the application of sec. 21 of the policy to 
the question before us.

Martin, J.A.:—While 1 agree with the learned Judge below 
that, in general, the agent for a fire insurance company cannot 
personally recover premiums from the assured, and also that 
an agent for marine insurance stands on a special footing, yet 
I agree with my brother Qalliher that, in the special circum
stances of this case, the plaintiff must be deemed to be the agent 
of the assured and that he paid the premium at his request. 
So these facts take this ease out of the general rule, founded on 
French v. Backhouse (1771), 5 Burr. 2727, that, in order to re
cover premiums paid for insurance, the plaintiff must have been 
employed as an agent for that purpose either expressly or by 
implication. My attention has been directed to the case of Anti
septic Bedding Co. v. Gurofski (1915), 26 O.W.R. 852. but 1 
am afraid no real assistance can be derived from it, even on 
principle, because the defendant there was found expressly to be 
“not an agent for any of the insurance companies,” p. 854, 
but for the insured, 856-7, and employed by them to effect a 
special and risky insurance, 854. The appeal, therefore, should 
be allowed.

Galliher, J.A. :—The learned trial Judge has found the 
facts in plaintiff’s favour but dismissed the action on the ground 
that they were not the parties to sue.

At the trial, several insurance agents were called, and all 
agree that, as between themselves and the insurers, the custom 
is that the agents are liable to the insurers for premiums on 
all policies written by them, and they in turn look to the insured 
and collect the premiums from them.

My brother Irving has referred me to a ease decided by the 
Court of Appeal for Ontario—Antiseptic Bedding Co. v. Gurof
ski, 21 D.L.R. 483, which deals with the position of insurers, 
agents and insured, but does not meet the exact point raised in 
this case.
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The point to be decided in this case is—was the insured 
aware that the agents were paying his premiums to the insurers, 
looking to the insured to be reimbursed, and was this being 
done with his assent and at his request, express or implied, so 
as to create the relation of principal and agent between them?

In this connection it is worthy of notice that the defendant 
himself was a sub-agent of the plaintiffs for placing insurance. 
This, together with the letter of August 14. 1914, is dealt with 
at p. 21, A.It., as follows:—

(j. Now, you say on August the 14th, 1014, you sent a letter to the 
defendant asking for $25.f>0, what is that fort A. That was a previous 
business he had written for us. Q. For previous business? A. Collected 
for us, and we wanted him to pay it.

11y the Covbt: (j. 'Hint was a premium he had collected; he was a 
sub-agent for you? A. Exactly.

Then, in reading the whole evidence, it appears that thu 
plaintiffs had in previous years paid insurance premiums for tho 
defendant, not being reimbursed for several months after tho 
policy was delivered. The defendant surely did not imagine 
(being an agent himself) that lie was covered by insurance 
unless his premiums had been paid by the plaintiffs.

That might not be sufficient to establish the relationship 
I think necessary here, but if not, I find further evidence at page 
:I8 of the appeal book, where the defendant, in cross examina 
lion, says:—

Q. Anything about n clock? A. No. I asked him one day when 1 was 
in the office, I had an old oak grandfather’s clock and I asked him when 
I was placing the $1,000 on the furniture—my brother died ami 1 removed 
into the house—this clock 1 valued at $300 and 1 asked him if it would 
cost any extra premium for a clock worth $300—have to be quoted apeci 
ally; ho said "Yea, it would,” then I said “l<et it go in and pay the extra 
premium.”

I urn quite satisfied that the defendant knew that the plain 
tiff's were paying his premiums and that they were doing so with 
his assent and at his request.

I quite agree with the learned trial Judge’s remarks regard
ing the non-application of the law governing Marine Insurance 
in England to the ease at bar.

The appeal should be allowed for the reasons above stated.
McPiiillips, J.A., dissented. Appeal allowed.
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Re MULHOLLAND & VAN DEN BERG

Ontario Supreme Court, Sutherland, J. July 0, 1915.

1. Wills (|C—32)— Attempted revocation—Crossing out signature— 
Name legible—Erreur on title to land.

Running a pen through the signature of a will by a testator, but 
leaving his name plainly legible, with a writing below “I hereby revoke 
this will" subscribed with the testator’s initials, dated, and attested 
by his wife in his presence, doe* not constitute an effectual revocation 
of the will under »ecs. 22 and 23 of the Wills Act, R.8.O. 1897, eh. 
128, and will not affect the title to land by the admittance of such will 
to probate.

[lie (loads of (loilfrey, 69 L.T.R. 22, followed; tte John Drury’s Will, 
22 N.B.R. 318; He Hoods of Morton, 12 P.D. 141, referred to.)

Motion by purchaser, under the Vendors and Purchasers 
Act, R.S.O. 1914, ch. 122, for an order determining the validity 
of an objection raised as to the title to certain lots.

I). Urquhart, for the applicant.
Grayson Smith, for the vendor.
Sutherland, J. ;—The sole question on this motion is 

whether the vendor has shewn a good title to the land in ques
tion under the will of John Clark Burnham, who died on or 
about the 6th November, 1901, or whether such will was revoked 
and did not pass the title to the said land to the devisee therein 
named The will is dated the 28th May, 1885. It appears that, 
some time after its execution, the testator, in the presence of his 
wife, Henrietta Burnham, to whom he devised and bequeathed 
all his real and personal property, ran his pen through the 
various letters in his signature thereto affixed and wrote below 
it these words : “Hamilton Tp. Jany. 30th, 1894. I hereby re
voke this will made by me May 28th, 1885;” and wrote, below, 
his initials, “J. C. B.” Below this he wrote “Witness to re
voke,” and his wife signed her name below these words.

Nothing more was done ; and, notwithstanding the partial 
obliteration of the signature of the testator by the ink-marks 
made by his pen, the signature is still plainly legible.

After the death of the testator, application was made for 
letters probate to the will. The facts already stated were dis
closed on such application in an affidavit made by the widow 
of the testator. Letters probate were thereupon issued.

The Act in force at the time of the death of the testator was
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the Wills Act of Ontario, R.S.O. 1897, ch. 128, secs. 22 and 23 
of which are as follows :—

“22. No will or codicil or any part thereof, shall be re
voked otherwise than as aforesaid, or by another will or codicil 
executed in manner hereinbefore required, or by some writing 
declaring an intention to revoke the same, and executed in the 
manner in which a will is hereinbefore required to be executed, 
or by the burning, tearing, or otherwise destroying the same, 
by the testator, or by some person in his presence and by his 
direction, with the intention of revoking the same.

“23. No obliteration, interlineation or other alteration made 
in any will after the execution thereof, shall be valid or have 
any effect, except so far as the words or effect of the will before 
such alteration are not apparent, unless such alteration is exe
cuted in like manner as hereinbefore is required for the execu
tion of the will ; but the will, with such alteration as part thereof, 
shall be deemed to be duly executed, if the signature of the 
testator and the subscription of the witnesses are made in the 
margin or in some other part of the will opposite or near to 
such alteration, or at the foot or end of, or opposite to, a memor
andum referring to such alteration, and written at the end or 
in some other part of the will.”

The expression “otherwise than as aforesaid” in sec. 22 
deals with a revocation by marriage and other matters not 
applicable to this case.

Under sec. 22 it is apparent that the writing suggesting an 
intention to revoke was not executed in the manner in which a 
will is required to be executed, and that the “obliteration, inter
lineation or other alteration” was not validly done so as to come 
under sec. 23.

It is conceded, therefore, that it comes to be a question 
whether what was done by the testator can be said to be under 
clause 22 a revocation, under the words “otherwise destroying 
the same.”

The Wills Act has been amended by the Act (1910) 10 
Edw. VII. ch. 57, sec. 23, and carried into the present revision, 
R.S.O. 1914, ch. 120, sec. 23, but the part of sec. 23 quoted is
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the same throughout.* All the testator did was to attempt to 
obliterate his signature with ink-marks. He did not effectually 
do this. While what he did and the words he wrote may indi
cate an intention, he failed in legally carrying this into effect.

In Jarman on Wills, 5th ed., p. 11U, the effect of the words 
“otherwise destroying” is dealt with, and see also the 6th ed., 
p. 155, as to obliterations, interlineations, and cancellations.

In Re John Drury’s Will (1882), 22 N.B.R. 318, it was held 
that where “the will was found with the seal cut out, leaving a 
hole in the paper where the seal had been, there was a tearing 
of the will within the meaning of the Wills Act with the inten
tion of breaking the will;" and in In the Goods of Morton ( 1887), 
12 P.D. 141, where “a will which after execution had remained 
in the custody of deceased was found in her repositories after 
her death with her own signature and the signatures of the 
attesting witnesses scratched out as with a knife, that there 
was a revocation within the requirements of sec 20 of the Wills 
Act."

In In the Goods of Godfrey (1893), 69 L.T.R. 22, it was 
held that “scratching with a knife, which is a lateral cutting, 
unless carried by the testator to the extent of rendering his 
signature illegible, docs not amount to a revocation within the 
terms of sec. 20 of the Wills Act.”

Having regard to these decisions and to the explicit terms 
of our own Act, I am unable to sec that the testator by what he 
did effectually revoked the will in question. 1 am of opinion 
that it was properly admitted to probate, and that it must be 
declared that title did pass under the will and that the vendor 
has shewn a good title thereunder. Title sustained.

•In the Wills Act ns found in 10 Edw. VII. cli. 57, and H.S.O. 1014, 
ch. 120. aces. 23 and 24 correspond to secs. 22 and 23 of the Wills Act. 
R.8.O. 1897, ch. 128.

UNION BANK OF CANADA v. McKILLOP.
Ruprcmr Court of Canada. Rir Charles Fitzpatrick. C.J., Davies. Idingtou, 

Duff, and Anglin. dune 24. 1915.
1. I OKTOBATIONS AND COUPA*!*» (I IV I) 1—69)— POWERS OF—SVRKTYHIIIP

—Bank advances to another—Vi.tra vires.
Unless expressly within the powers conferred upon it by the Act of 

incorporation ur those arising from necessary implication, a contract 
of suretyship by an incorporated company guaranteeing the payment to 
a hank of advances to another company is ultra vires and void.

rUnion Rank v. McKillop, 16 D.L.R. 701. 30 O.L.R. 87. nOirming 11 
D.L.R. 449, affirmed ]
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Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, 16 D.L.R. 701, affirming judgment 
in 11 D.L.R. 449.

Hamilton Cassels, K.C., for appellants.
C. A. Moss and J. B. McKillop, for respondents.
Sir Charles Fitzpatrick, C.J. :—I would dismiss this appeal.
Davies, J. :—For the reasons given by Hodgins, J., speaking 

for the Appellate Division of the Supreme Court of Ontario 1 
am of opinion that this appeal should be dismissed with costs.

Idington, J. :—The appellant seeks to recover from respond
ent, which is a company incorporated on September 28, 1904. 
under the Ontario Companies Act, then in force, upon an alleged 
guarantee of respondent for the indebtedness of the Lome Wag 
gon Co., Ltd., to the appellant, for the sum of $15,000.

The Ontario Companies Act enabled the partnership firm of 
McKillop & Sons to become so incorporated, but did not in 
express terms enable respondent to give such a guarantee.

It happens to be the fact that the said firm was, and the 
respondent company continued to be, a family-owned concern, 
having no other shareholders than those composing the firm 
which became so incorporated. It is proven that the guar
antee of said firm before its incorporation had been given for 
an amount and under such circumstances as would, if there had 
been no incorporation of the firm, have resulted, by virtue of the 
events which have transpired, in possibly rendering the mem
bers of the firm liable for the sum claimed. They escaped that 
possible liability because the guarantee which the firm had 
given was surrendered and in substitution therefor the guar
antee of the corporate company was taken.

The neat question whereon this appeal must turn is whether 
or not this corporate company had within the powers given it 
by the Companies Act that of guaranteeing as sureties the debt 
of the West Lome Wagon Co., which all the shareholders of the 
respondent had a very material interest in seeing paid, or at 
least in their being relieved from liability therefor, but it ns a 
corporation had none. It is alleged that respondent had no 
other creditors.

It does not appear to me that this interest of the shareholders
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can have anything to do with the question or any bearing there
on whatever.

The powers of the incorporated company must be measured 
by the express powers given by the Act of incorporation and 
such necessarily implied powers as the general purview of the 
statute demonstrates were intended to be covered by the expres
sions used in the statute.

For example, the corporation may have been enabled to 
undertake some obligation, or by law may have had imposed 
upon it some obligation, which in either case must be discharged. 
The clear legal duty thus created may have rendered necessary 
the doing of that which the express language of the statute cre
ating it or enabling its creation may not by that language have 
been very accurately defined.

In such a case the corporation may, by way of implication, 
be found to possess the powers which the language defining its 
powers might not have made quite apparent.

In the case presented there is no pretence of such express 
power and there is nothing from which the express language 
used can, by interpretation, be so modified by way of implica
tion therein as to support the alleged guarantee.

I think the corporation not only has no powers beyond that 
so given it, but must assert such power as it may have been given 
by the method through and by which it is enabled to act, and 
when going beyond such limits its acts arc ultra vires and void. 
Such, I think, was the nature of this alleged guarantee.

The recent decision of this Court in the case of Hughes v. The 
Northern Electric and Mfg. Co., 21 D.L.R. 358, 50 Can. S.C.R. 
626, was relied upon by appellant’s counsel. The decisions in 
that case and the unreported case of Lambert v. Richards, and 
some other cases, mark a trend of judicial opinion which, fol
lowed out logically, may soon justify the argument presented. 
The notion secerns somewhat prevalent that so long as none but 
shareholders are concerned that they can use the name and so 
abuse or transgress the powers of the company as they please 
and by such acts as the statute has not enabled bind the corpora
tion to contracts never contemplated by the statute creating it 
or upon which its creation rests, so long as it has not prohibited
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the doing thereof. 1 respectfully submit that the proper mea
sure of a company’s powers are what it has been enabled to do, 
and not what it has been prohibited from doing. But 1 do not 
think even these decisions or that mode of reasoning can main
tain this appeal.

Again, the Companies Act was so modified in 1907 as to carry 
into it the word “guarantee” amongst the new' powers of the 
corporations entitled to act upon such amended Act, and appel
lant relics thereon.

I do not think as at present advised that the amendment 
applies to such a case as presented here.

The facts, however, do not warrant such application. In the 
case of a company, which this is not, having for its object, cl
one of its objects, the business of a guarantor, or incidentally 
to the transaction of its business occasions to give a guarantee, 
we can conceive of such a thing as a company using this new 
power.

I shall not attempt to define what is intended by the amend 
ment. I must be permitted to doubt if it ever can be applied 
to the case of a pure act of suretyship without any relation to 
the transactions in w'hich the corporation is rightfully engaged.

The appeal should be dismissed with costs.
Duff, J. :—The appellants now put their case in two ways. 

First, they say that the guarantee of March 13, 1907, was within 
the powers of the defendant company.

The contract upon which the action is brought is not within 
the objects defined by the letters patent either expressly or by 
necessary implication. Hughes v. Northern Electric, 21 D.L.R. 
358, was referred to, but that decision had no relevancy, resting 
as it did upon necessary implication.

Counsel for the appellant bank also relies upon the conten
tion that he is entitled to call in aid of the provisions of the 
Ontario Companies A t of 1907, ch. 24, sec. 17, sub-sec. (d), 
and secs. 210 and 211. The effect of the last two sections un
doubtedly is to make this Act applicable to the defendant com
pany, but it could not be read as giving validity to the pretended 
contract which was entered into before the passing of the Act.
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That contract is inoperative for want of capacity on the part of 
the company.

The ground which the appellant bank ultimately took up was 
that the defendant company by reason of its conduct since the 
Act of 1907 came in force has made itself responsible for the 
payment of the moneys the bank seeks to recover.

There is an objection based upon the Statute of Frauds 
which it will be unnecessary to discuss. The insuperable obstacle 
in the way of this contention is that it has no substratum of fact. 
The evidence is explicit and it is not contradicted that the ad
vance made under this guarantee was made in the month of 
April, 1907, some months before the Act came in force. The 
note which was given for the advance was renewed a number of 
times after the passing of the Act of 1907, but it is not sug
gested that the renewals were granted by the bank upon the faith 
of anything done by the appellants and there is no evidence to 
justify a suggestion even that during this time the bank was not 
acting upon the faith of the guarantee given in March. I have 
no doubt it was assumed by everybody until advice was taken 
upon it that this guarantee was perfectly valid.

Anglin, J. :—The giving of the guarantee, which the plain
tiffs seek to enforce, was not authorized in terms by R.S.O. 1897, 
ch. 191, by which the defendant company was governed when it 
was executed and delivered, and the authorities, many of which 
are cited in the judgment of the. Appellate Division, make it 
clear that such a contract cannot be regarded as something 
incidental either to the undertaking or to the expressed powers 
of such a company. The evidence seems to shew that the ac
count of the West Lome Wagon Co. was taken over by the 
United Empire Bank—the plaintiff’s predecessors—before the 
date at which the Ontario Companies Act of 1907 came into 
force. But, if the bank actually made its advances subsequently 
to that date, they were made upon the faith of the guarantee 
given on March 13, 1907. There is no evidence of any new con
tract, or of any subsequent ratification by the defendant com
pany of the guarantee sued upon, if, indeed, there could be rati
fication of such an ultra vires instrument. Indeed, it is quite 
dear that in taking over the account and making its advances
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the bank acted upon the assumption that the guarantee had been 
ab initio valid and effectual, and that neither ratification nor a 
new contract under the powers conferred by the Act of 1907 was 
requisite.

The appeal, in my opinion, fails and must be dismissed with 
costs. Appeal dismissed with costs,

Re WILSON ESTATE.
Ontario Supreme Court, Middleton, J. March 24, 1915.

1. Assignment foh creditors (8 VIII A—71)—Priorities—Rights under
UNREGISTERED MORTGAGE.

Whether an assignment is general or special, the assignee for the 
benefit of creditors takes no greater title to land included in the 
assignment than the assignor can give, and a mortgagee claiming 
under an unregistered mortgage made in good faith prior to the assign 
ment will be accorded a priority over the assignee for creditors.

[Thibaudeau v. Paul, 26 O.R. 385; Steele v. Murphy, 3 Moore P.C. 
445, followed.]
Motion upon originating notice, for an order determining 

to whom certain land contracted to be sold should be conveyed. 
N. F. Davidson, K.C., for Vera Schmidlin.
C. P. Smith, for Imperial Trusts Company of Canada. 
Middleton, J. :—The contract of sale was made with one 

C. M. Thompson on the 19th April, 1905. The whole considera
tion called for has been paid. Contemporaneously with the 
making of the contract, a declaration of trust was signed 
by Thompson, declaring that he held in trust for Amelia 
M. Lobb and A. F. Lobb. On the 17th October, 1914, A. F. 
Lobb conveyed the lands in question to John Hunter Richardson. 
The conveyance is absolute in form, but was in reality in trust. 
On the 16th November, 1914, Richardson and Lobb conveyed 
the land to the Imperial Trusts Company of Canada, for the 
purpose of realising and dividing the proceeds ratably among 
certain named creditors of Lobb. By deed of the 8th January, 
1915, Amelia Lobb conveyed her interest in the land—which 
by recital is stated to have been theretofore acquired by Lobb, 
though not conveyed to him—to the trust company. No convey
ance having been made by the representatives of the Wilson 
estate, the title of the trust company to such conveyance appears 
to be clear, unless Miss Schmidlin is, by reason of the facts now 
to be stated, entitled to intervene.
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On the lûth June, 1913, one Robert A. Staton purported to 
mortgage part of the land in question to Miss Schmidlin, to 
secure the sum of $000 advanced by her. This mortgage was not 
registered until after the conveyance to the trust company had 
been registered.

The circumstances under which this mortgage was given 
are these. Lobb, who was a practising barrister and solicitor, 
had been acting for Mrs. M. J. Britton, the widow of the late 
Dr. Britton, in connection with the affairs of his estate. He 
knew that she had some money on deposit to her credit in the 
Metropolitan Bank. He telephoned to her suggesting that this 
money be invested, and described to her the security as being a 
mortgage to be made by Staton upon property on Beech avenue 
which he knew. He advised the acceptance of this investment. 
Lobb then procured a mortgage to be executed by Staton, who 
had no title to the property. Staton acted in entire good 
faith, as he had on several occasions acted as trustee for Lobb 
at his request, and he assumed that this was property belong
ing to Lobb which had been placed in his name for convenience.

Some time after the mortgage was executed, the duplicate, 
unregistered, was handed over to Mrs. Britton. The mortgage 
was taken, at Mrs. Britton's request, in the name of her niece, 
Vera Schmidlin. After trouble had arisen, the duplicate mort
gage so handed over to Mrs. Britton was registered. The other 
copy was found among the title papers and handed over to the 
trust company. At the time of the acceptance of the trust and 
the conveyance to the trust company, and until after the con
veyance to it had been registered, it had no actual notice of the 
existence of this mortgage. . . .

I have come to the conclusion that Miss Schmidlin has pri
ority for her mortgage over the title of the trust company. As 
between herself and Lobb, who was then the equitable owner of 
the property, he is estopped from denying the validity of the 
mortgage, and the trust company, although it has the prior 
registered title, is a trustee for the benefit of creditors, and 
neither it nor the creditors can take from Lobb any greater 
title than he in truth and in good conscience possessed. An as
signee for the benefit of creditors takes no greater title than the

ONT.

8.C.

Rr
Wilson
I I x I I 

Middleton. J.

•11—24 O.l..1.
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ONT. assignor can give. The assignee has certain statutory rights
8.C. as to attacking conveyances, etc., which the assignor has not, but

Rb
Wilson

Estate.

these rights arc purely statutory; and, apart from such statu
tory rights, he stands in the same position as his assignor. See 
Thibaudeau v. Paul (1895), 26 O.R. 385. The same rule applies

Middleton, J. where the assignment is not a general assignment but an assign 
ment for the purpose of securing certain creditors only : Steele 
V. Murphy (1841), 3 Moore P.C. 445.

The judgment will therefore declare that the trustees of the 
Wilson estate should convey to the trust company, subject how
ever to a lien or charge in favour of Miss Schmidlin to secure 
the amount due to her under her mortgage, with interest and 
costa, and, subject thereto, upon the terms of the trust deed. The 
executors are entitled to be paid their costs, to be fixed at some 
reasonable sum, before delivering the conveyance. The pro
perty, I understand, is worth much more than Miss Schmidlin’s 
claim, so that she would undoubtedly be paid; and, therefore 
no provision looking to the enforcement of her claim, need be 
inserted in the judgment.

As the application is one for the purpose of clearing up the 
title, and as Staton disclaimed any interest, an appropriate pro
vision may be inserted in the order which will now be issued, 
shewing that he has not and never had any interest in the land 
in question. No doubt he will be willing to execute a quit-claim 
deed. If so desired, the trust company may have a declaration 
that it is entitled to its costs of the litigation out of the proceeds 
of the lands after paying Miss Schmidlin’■ claim.

Judgment accordingly.

QUE. KLEIN v. KATZ.

0. R.
Quebec Court of lievievc, Rir Charles /*. Davidson, C.J., Tellier, and 

Grccnshiclds, JJ.
1. Malicious phosecution (8 II A—11)—Probable cause — Receiving 

STOLEN GOODS—PURCHASE AT GROSS UNDERVALUE FROM NON 
TRADER.

The fact that a junk dealer had purchased in bulk a quantity of goods 
which could not properly be classed as junk at n gross undervalue from 
a non-trader in such goods is sufficient to put such purchaser upon 
inquiry as to their ownership and may be set up in proof of reasonable 
and probable cause in defence of an action for malicious prosecution 

\De8aulniers v. tlird, 15 Que. K.B. 304, referred to.]
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Appeal from the judgment of the Superior Court, Sir M. Tait, Q0*' 
C.J., dismissing an action for malicious prosecution of a criminal C.R.

Kilkin
Jacobs, Hall & Couture, for plaintiffs. v.
R. S. deLorimier, K.C., for defendant.
The Court of Review dismissed the appeal and confirmed the 

judgment below, the considérants of which were as follows:—
“Considering that for many years previous to the 26th day 

of May, 1911, when he laid the information against plaintiffs, 
the defendant had been doing business as a trader in Montreal, 
and that for a few years past had been engaged as part of his 
business in buying and selling stoves, and for the purpose of this 
business had rented from one Harry Bloom a shed part of certain 
premises leased by Madam Bruchési to said Bloom on the 11th 
day of February, 1907, for a period of five years from the 1st 
of May following, situated at No. 561 Notre Dame Street West, 
corner of that street and Bruchési Lane, the said shed being in 
rear of said store and separated from it by a yard, and was used 
by defendant to store stoves which he purchased from the firm 
of A. C. Thompson & Co., of North Sydney, N.S., and intended 
to resell; that the door of said shed was kept locked and the keys 
thereof were in the possession of defendant, and his rent was 
paid up to May, 1911, and up to said date he had been occa
sionally visiting said store, the last visit being made in January, 
1911, without any interference on the part of any one; that the 
said store so leased to Bloom was afterwards on the 18th of 
November, 1910, leased by Mine. Joseph Bruchési to Denis 
Carmaniolos and Tarsus Carmaniolos for a term of five years and 
five months from the 1st of December, 1910, the said lessees 
obliging themselves to use the premises for a confectionery store, 
which they did; that on or about the 12th of February, 1911, 
one of the said tenants called into the store a peddler named 
Louis Zach, who was peddling for plaintiffs who paid his license 
and supplied him with his cart, and said tenant offered to sell 
him, Zach, certain iron goods in the shed which really belonged 
to defendant for $16.00; that Zach paid $2.00 on account and 
went to plaintiffs’ place of business, whom he says were his part
ners in the transaction, and immediately returned with the 
plaintiff Morris Klein to the shop of these Greeks and paid over 
the balance of $14.00 and got the iron goods which consisted of
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some fourteen stoves in pieces, and took them to defendant’s 
place of business; that the said stoves were not set up. not 
having been unpacked from the crates in which they had been 
shipped ; that said stoves could have been set up, the small 
pieces having been placed in the ovens, and certain ornamental 
nickel pieces had been taken to defendant’s store; there were 
also plates in the shed, which were intended to be attached to 
said stoves and on which were the words ‘West End House 
Furnishing Co., Montreal, Que.,’ that being the name under 
which defendant carried on business; that the plaintiffs resold 
the said stoves to one Joseph Hedge, the receipt being in the 
following terms:—

“ ‘Montreal, April 12th, 1911.
“ ‘Received from Jos. Hedge seventy-five dollars for 14 four

teen stoves not guaranteed if any pieces short, (signed) 
M. Klein.’

“That plaintiffs gave notice not to deliver the goods to Hedge, 
that they had been stolen, but they disregarded said notice and 
delivered the goods; that Denis Carmaniolos was arrested and 
tried for theft of the said stoves, and was acquitted by Judge 
Bazin on the ground that it was his brother Anastasius, who had 
failed and could not be found, who had committed the theft; 
that defendant, after consulting with Mr. Lafontaine, whom he 
believed to be a Judge of said Court, and his own legal adviser, 
Mr. R. dcLorimier, K.C., he laid the information against plaintiffs 
for receiving said goods, knowing them to be stolen, which com
plaint was dismissed on the 27th of July, 1911, by Judge of the 
Sessions Lcct ;

“Considering that defendant at the time he laid the said 
information knew all the circumstances connected with the 
theft and sale of said goods by one of the Greeks, and knew, as 
plaintiffs did also, that they were not dealers in iron stoves but 
were confectioners and kept an ice-cream parlor;

“Considering plaintiffs’ pretention that the goods they bought 
were scrap iron, is unfounded, as they knew perfectly well and as 
the proof shows admitted not only in the receipt signed by them 
already referred to but otherwise that they were really buying 
stoves, and they must have known that $16.00 was a ridiculous 
price for fourteen stoves which were worth at least $20.00 to $2f> 00 
each;
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“Considering that the said Zach states in his testimony that 
Morris Klein told him on or about the 14th or 15th of April that 
the stoves were stolen;

“Considering that plaintiffs have been carrying on business 
as junk dealers for years and have much experience in appre
ciating the value of goods, and that it is impossible to believe 
that they did not know that the sale was not an honest one, and 
that the circumstances of the case put upon them the duty of 
making inquiries regarding them;

“Considering that defendant being aware of the circum
stances under which plaintiffs got possession of said goods, and 
having asked for and received legal advice as above related, had 
reasonable and probable cause to warrant him in the belief that 
the plaintiffs were guilty of the offence charged in the complaint, 
and that he acted in good faith and with reasonable and probable 
cause in laying the same: Deaaulniera v. Hird, 15 Que. K.B. 
394;

“Considering that about five days after the principal action 
was brought, to wit, on the 9th of August, 1912, the defendant 
being desirous to appeal from the judgment of Judge of Sessions 
Leet, gave a bond to prefer and prosecute an indictment against 
the plaintiffs at the September term of the Court of King’s 
Bench, and did prefer and prosecute the same and a true bill 
was found, and the plaintiffs having elected to be tried, the 
Judge of Sessions of the Peace were declared by him to be not 
guilty, on the 10th of October, 1911;

“ Considering that before entering into said bond the de
fendant consulted his own attorney and also Mr. Cruickshank, 
K.C.;

“Considering that defendant admits that although he was not 
satisfied still he was prepared to submit to the matter being 
dropped when Judge Leet dismissed the charge, and that had not 
the principal action been taken against him he would have stopped, 
and that the proceedings before the grand jury were invite by 
the plaintiffs themselves, nevertheless defendant was in the 
exercise of a right when he appealed against the decision of the 
Police Magistrate Leet, and he secured ‘a true bill’ and became 
released from his bond: Criminal Code, secs. 088 and 689;

“ Considering that even if defendant would not have prose-
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cuted said appeal, if the unfounded action for $5,000 damages 
had not been taken against him, it does not follow that defendant 
was not in good faith and had not reasonable and probable cause 
for exercising his right of appeal under the Criminal Code, and 
after having received legal advice as aforesaid to do so;

“Considering defendant acted in good faith and had reason
able and probable cause for preferring and prosecuting said indict
ment, and is not responsible to plaintiffs for costs or damages, 
if any they paid, or suffered in connection therewith ;

“Considering that plaintiffs have failed to prove the material 
allegations both of their principal action and incidental demand, 
and that defendant has proved the material allegations of his 
pleas;

“Doth maintain said pleas and doth dismiss said principal 
action and incidental demand with costs against plaintiffs.”

Action dismissed.

DAVIS v. FEINSTEIN.
Manitoba Court of Appeal, Howell, C.J.M., and Richard«, Perdue, Cameron, 

atul Haggart, JJ.A. June 23, 1015.
1. CERTIORARI (S IB—11)—0thKB REMEDY—APPEAL.

A provincial law which makes provision for appeals in summary 
proceedings under it and which further declares that the “proceedings 
on such appeals” shall in other respects be “governed” by the same 
rules as appeals from summary convictions or orders made by justices 
of the peace under the Criminal Code, does not make applicable to 
such appeals the provision of Cr. Code sec. 1122 forbidding a certiorari 
to remove a conviction when an appeal has been taken; Code sec. 1122 
deals rather with the consequences of an appeal than with the proceed 
ings thereon, and semble, even if it applied, would not prevent the 
granting of a certiorari on the question of jurisdiction.

[Johnston v. O'Reilly, 12 Can. Cr. Cas. 218, 10 Man. L.R. 405; II. v. 
St. Pierre, 5 Can. Cr. Cas. 305; R. V. Horning, 8 Can. Cr. Cas. 208 , 
R. v. Ashcroft, 2 Can. Cr. Cas. 385, referred to.]

2. Estoppel (8 III J 3—130)—Waiver of procédure regulations
Affiliation prosecution.

The provision of sec. 9 of the Illegitimate Children’s Act, R.S..M 
1013, ch. 92, that the justice of the peace shall take the information 
of the mother in affiliation proceedings brought by her or on her be
half is one which concerns procedure only and may be waived as it 
does not go to the jurisdiction; such waiver operates against the 
mother to prevent her repudiating the proceedings which wne dis
missed where the parties went to a hearing on the merits without 
objection in respect thereof on which the mother attended and gave 
evidence.

[Reg. v. Hughes, 4 Q.B.D. 614; Turner v. Postmaster-Oeneral. 5 
B. & S. 756; R. v. Doherty, 3 Can. O. Cas. 505, referred to.]

3. Judgment (8 II A—62)—Res judicata—Second prosecution of af
filiation proceedings—Dismissal of first.

The effect of a certificate of dismissal of affiliation proceedings under 
the Illegitimate Children’s Act R.S.M. 1913, ch. 92, granted after a
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hearing on the merits |mr»uant to Cr. Code sec. 730 i made applicable 
to such proceedings by the Summary Convictions Act, R.S.M. 1013, 
ch. 180, sec. 4), is to bar further proceedings upon a second informa 
tion before another magistrate for the same matter on production of 
the certificate; the jurisdiction of the second magistrate is at an end 
when in hearing the facta relevant to the defence of the previous 
acquittal or dismissal of the charge the conclusion is clear that the 
matter before him has been previously disposed of by a competent 
tribunal.

[R. v. Quinn, 10 Can. ( r. Cas. 412, 11 O.L.R. 242, and It. v. Herring
ton (1804), 3 N.R.«468, referred to; Reg. v. Mac hen, 14 A. Jt E. 74; 
Reg. v. (Jaunt, L.R. 2 Q.B. 400, and Williams v. Davies, 11 y.B.D. 74, 
distinguished.]

Motion for a writ of certiorari turned by consent into a 
motion to quash a summary conviction as if a return had been 
made.

A. E. Hoskin, K.C., and It. A. Bruce, for applicant.
II. Af. Hannesson, for respondent.
Howell, C.J.M., concurred in quashing the conviction. 
Perdue, J.A. :—This is an application for a certiorari to re

view an order made under the Illegitimate Children’s Act, R.S. 
M. 1913, ch. 92, whereby the accused was ordered to pay certain 
moneys for the support of an illegitimate child of whom he was 
alleged to be the father.

It is objected on behalf of the complainant, the mother of 
the child, that no proceedings by way of certiorari can be taken 
in this case, because provision is made in the Act for an appeal 
and the accused availed himself of this by giving notice of appeal 
to the County Court Judge and filing an affidavit of intention 
to appeal, although this appeal was afterwards abandoned and 
the complainant notified of the abandonment. Section 1122 of 
the Criminal Code is cited as covering this case. The rights 
created under the Illegitimate Children’s Act arc of a purely 
civil nature and the section of the Code can only apply if speci
ally made applicable by the local Act. Section 32 of the Illegi
timate Children’s Act declares that the proceedings on appeals 
shall in other respects than those provided in the Act be gov
erned by the same rules as appeals from summary convictions 
or orders made by a justice of the peace under the Criminal 
Code. The meaning of this section is that the practice or pro
cedure provided by the Code shall be followed where no special 
provision relating to the same matter has been made in the Act. 
Section 1122 of the Code takes away certiorari where a defend-
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ant has appealed from the conviction or order made by the 
justice to any Court to which an appeal is authorized. This is 
not a mere matter of proceeding on an appeal. It is an enact
ment depriving persons in certain cases of the right of putting 
in motion an important remedy theretofore available, by which 
the order of a justice might be reviewed by a Superior Court. 
Section 32 of the Local Act docs not, and did not intend to, in
troduce section 1122 of the Code so as to make it apply to pro
ceedings under the Act. It would require an express provision 
cf the statute to take away the right to a certiorari.

The granting of a certiorari is largely in the discretion of 
the Court having power to do so, but where the jurisdiction of 
the inferior Court is questioned, certiorari should be granted: 
Reg v. St. Pierre, 5 Can. Cr. Cas. 365; Reg. v. Horning, 8 Can. 
Cr. Cas. 268.

In October, 1914, an information against the accused was 
laid before Police Magistrate Bonnycastle by William Davis, 
the father of the present complainant, preferring on her behalf 
a charge the same as the one now in question. The proceeding 
was irregular in that the information of the mother of the child 
was not taken in writing under oath as required by section 9 of 
the Act. The accused, however, appeared, made no objection to 
the complaint being tried by the magistrate, and the trial there
upon tqok place. Witnesses were called on behalf of both par
ties and the present complainant, Bella Davis, appeared and 
gave evidence in support of the charge. The magistrate dis
missed the charge and granted a certificate of dismissal. From 
this decision an appeal was taken to the County Court by the 
complainant, and dismissed on technical grounds.

The second proceeding was commenced in January, 1915, by 
the laying of an information under oath by the mother of the 
etiild against the accused in respect of the same charge that had 
already been dealt with and disposed of by Police Magistrate 
Bonnycastle. Counsel for the accused objected to the jurisdic
tion of Sir Hugh J. «Macdonald, Police Magistrate, to hear the 
charge, on the ground that it was res judicata, and in support 
of this the certificate of dismissal of the previous charge was 
produced to him. lie, however, held that the information in
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the previous case, having been laid by the father of the complain- MAN. 
ant, was really no information. 0. A.

I think that although the requirements of section 9 were not 
complied with these were waived by the appearance of the v.
accused and that he accepted the jurisdiction of the magistrate *MN8TI!I‘V 
by submitting to be tried on the charge and by putting in evid- **«*«•.*•*• 
cnee in answer to the complainant’s case. The charge is not a 
criminal one; it is merely a civil proceeding, although imprison
ment may be inflicted in order to enforce payment of the moneys 
awarded. There may be a waiver of irregularity in the pro
ceedings where the accused appeared and acted as he did in this 
case. In Reg v. Berry, 8 Cox U.C. 121, a similar objection was 
sought to be taken by the accused who had given evidence in a 
bastardy case brought against him and who was afterwards in
dicted for perjury. It was held that where he had appeared 
and had not objected to the regularity of the summons and had 
tendered evidence in his own behalf, he had subjected himself 
to the jurisdiction of the Court and the Court had jurisdiction 
to hear and decide the suit. This decision was followed and 
approved by the Court of Criminal Appeal in Reg. v. Fletcher>
12 Cox. C.C. 77. As illustrating the same principle I would 
refer to The Queen v. Hughes, 4 Q B.D. 614 ; Dijon v. Wells, 25 
Q.B.D. 244; Merchants Bank v. Van Allen, 10 P.R. 1148; Reg. v.
Clarke, 20 O R. 642.

If the accused could not now object to the regularity of the 
proceeding still less could the present complainant do so. The 
first charge was laid by her father on her behalf and for her 
benefit and she endeavoured to substantiate it by her evidence.
Section 9 of the Act provides that the application may be made 
by the mother “or by any person on her behalf.”

Whatever objection there may have been to the regularity 
of the information, it is not open to her to take objection to a 
proceeding that was admittedly taken on her behalf at which she 
was present and which she supported by her testimony. I think, 
therefore, that on the first information there was an actual trial 
and disposal of what is admitted to have been the same charge 
as that which forms the subject of the complaint dealt with on 
the second information.
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liy the Manitoba Summary Convictions Act, U.S.M. 1913, 
ch. 189, see. 4, sections 705-770 of the Criminal Code shall apply 
to all prosecutions and proceedings before police magistrates 
or justices of the peace under statutes of the Province so far 
as the same arc consistent therewith.

By section 730 of the Code it is provided that if the justice 
dismisses the information or complaint, he may give a certifi 
cate of dismissal, which shall without further proof be a bar 
to any subsequent information or complaint for the same mat
ter against the same defendant. Such a certificate of dismissal 
was given by the magistrate who heard the first charge against 
the accused, and it was produced before the magistrate who 
made the order now complained of. It appears to me that the 
dismissal of the first charge and the production of the certifi
cate of dismissal was, as the statute declares, a bar to any fur
ther proceeding upon the second information. The cause of 
action having been barred, there was therefore no jurisdiction 
in the police magistrate to proceed upon the second information.

There arc English authorities under the bastardy Acts which 
decide that the dismissal of a summons issued by the mother 
of the child is not a final adjudication of the paternity of the 
child so as to prevent the mother from applying again: Williams 
v. Davies, 11 Q.B.D. 74; Reg. v. Machen, 14 Q.B. 74; The Queen 
v. daunt, L.R. 2 Q.B. 466. These decisions were based upon the 
ground that no appeal was given by the English statutes to the 
mother though it was given to the party charged, therefore, if 
no second application could be made, the parties would he 
placed on unequal terms: Reg. v. Machen (1849), 14 Q.B. 74. at 
79, 18 L.J. 213, 3 New Sess. (’as. 629.

The Manitoba statute gives to either party the right to ap
peal and both arc placed upon an equal footing in that respect. 
But, apart from that, I think the application of section 730 of 
the Criminal Code disposes of the matter.

I think the application for the certiorari should be allowed 
and the order made against Feinstein set aside.

The usual order for protection should be granted.
Cameron, J.A. :—An information was laid by the father of 

Bella Davis, an unmarried woman, on October 7th, 1914, before
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A. L. Bonnycastle, Esq., Provincial Police Magistrate, that she MAN 
was delivered of an illegitimate child on October 5th, and that c. A. 
Sam Feinstcin was the father. Fcinstcin appeared before the 
police magistrate and made no objection to the charge being v. 
tried before him. The magistrate took the evidence of Bella *MNgTICIN 
Davis and witnesses on her behalf and of Fcinstcin and wit- Cem,ron'J A- 
nesses on his behalf, and dismissed the charge. From this dis
missal an appeal was taken to the ('ountv Court of Winnipeg 
and dismissed on technical grounds. Another information was 
laid by Bella Davis herself. January (i, 1915, before A. A. Aird, 
a justice of the peace, who issued a summons pursuant to which 
Fcinstcin appeared before Sir Hugh J. Macdonald, pleaded 
“autrefois acquit” and "res judicata" and filed a certificate 
of dismissal issued by police magistrate Bonnycastle. Sir Hugh 
J. Macdonald overruled this plea and made an order of filiation 
against Fcinstcin who filed and served a notice of appeal there
from to the County Court of Winnipeg, and filed also the affi
davit required by section 29 of ch. 92, R.S.M.. the Illegitimate 
Childrens Act. He did not file the bond required and notified 
the said Bella Davis of his intention to abandon the appeal, and 
the same was accordingly dismissed.

The matter comes before us by way of motion for certiorari 
directed to the magistrate requiring the return of the order of 
filiation and warrant of committal for the purpose of quashing 
same. By consent this motion has been treated as a motion to 
quash the order and other proceedings. Written admissions, 
signed by counsel, detail the history of the case.

Evidently the trial before police magistrate Bonnycastle was 
on the merits. But the objection is raised that the information 
in that case was not laid by the mother on oath as required by 
section 9 of the Act, and that, consequently, police magistrate 
Bonnycastle was without jurisdiction. It was on this ground 
that Sir Hugh J. Macdonald refused to consider the certificate 
of dismissal as a bar to the proceedings before him.

Nevertheless, the proceedings in the first case were initiated 
on behalf of the mother, who appeared at the trial, gave evid
ence, produced witnesses and afterwards took an appeal under 
the Act to the County Court ns provided by the Act. In Ueq. v.
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Berry, 28 L.J.M.C. 8C, proceedings under the then English 
bastary Acts, 7 & 8 Viet. eh. 101, and 8 & 9 Viet. eh. 10, were 
in question. The point was that where proceedings were taken 
after twelve months and there had been no proof on oath that 
money had been paid by the putative father in the meantime as 
required by those Acts, the magistrate had no jurisdiction to 
try the case and, therefore, perjury did not lie as against the 
father who had there given false evidence. It was held by 
Lord Campbell that “the proceedings against the putative 
father of a bastard child to obtain an order of affiliation and 
maintenance is not a proceeding in pocnam to punish for a 
crime, but merely to impose a pecuniary obligation and is a 
civil suit within 14 & 15 Viet. eh. 99, secs. 2, 3.” The Act re
ferred to is the Evidence Act of 1851, rendering admissible the 
evidence of parties to actions and not compelling persons to give 
evidence incriminating themselves.

This view is in accord with the statement in Cyc. Vol. V., 
page G44, “By the weight of authority proceedings under the 
bastardy laws arc considered in substance civil suits.”

In the case before him, Lord Campbell held that where the 
party summoned had appeared and pleaded without objection 
and had submitted to the jurisdiction of the Court, “no irre
gularity in the process to bring the defendant into Court in a 
civil suit can be taken advantage of by the defendant after he 
has appeared and pleaded and there has been judgment for 
him,” p. 90. lie considered The Queen v. Justices of Wiltshire, 
12 A. & E. 793, good law. There, want of the requisite notice 
was considered waived by the appearance of the defendant 
without protest.

In this present ease we have the plaintiff in the proceeding 
appearing before the magistrate and doing everything possible 
to submit herself to the jurisdiction of the Court. Had she 
been an infant it might have raised another question. But 
there is no evidence, and no question raised, on that point.

Under the English Bastardy Acts an unsuccessful proceed
ing against a putative father has been held not a bar to a subse
quent application. This is owing to two grounds appearing in 
the English statutes. First, no appeal is given to the mother,



24 D.L.R.J Dominion Law Revokts. 805

and to hold there could be no second application would place 
the parties on unequal terms. Second, the English statutes do 
not provide for any adjudicr ion in favour of the putative 
father and therefore for any final adjudication against the 
mother.

In Reg. v. Machcn, 14 A. & E. 74, it was held, on these 
grounds, that a second bastardy application could be made, al
though a first had been refused. The “dismissal of the appli
cation is rather in the nature of a nonsuit," per Lord Denman, 
p. 80. In Reg. v. (Jaunt, L.R. 2 Q.B. 4G6, the decision in R. v. 
Machcn was followed, but, even so, Lord Blackburn held that 
“when the dismissal is upon the merits, the justices on any sub
sequent application, ought to defer so much to the former de
cision as to treat the matter as res judicata, unless it be shewn 
that what may be called the first trial was, for some reason or 
other not fair.” Lush, J., in the (Jaunt case intimated his opin
ion, "but for that case” (/«*. v. Machcn) that the decision should 
be conclusive even if there were no appeal. In Williams v. 
Davies, 11 Q.B.D. 74, it was stated that R. v. Machcn was good 
law and that "it cannot now be contended that tin dismissal 
of such a summons is an adjudication.”

But, in Williams v. Davies, it was held that the Act contem
plated one order only and that an extension of an order already 
made cannot be entertained.

Now, it will be seen that the reasoning in Reg. v. Mac ken 
cannot be applied to our Act under which an appeal may be 
lodged by cither party (sec. 28) and under which the party 
summoned may be discharged by the justices (sec. 16).

1 refer also to R. v. (Jlynne, L.R. 7 Q.B. 16, where, at p. 
22, Lord Blackburn explains the judgment in Reg. v. Gaunt.

In my opinion, therefore, the matter is a civil one and the 
decision of magistrate Bonnycastle was, in the circumstances, 
final and conclusive upon the mother.

An appeal against the decision of Sir Hugh J. Macdonald 
was taken to the extent I have already indicated and it is con
tended that thereby the right to certiorari has been lost. Sec
tion 1122 of the Criminal Code is not expressly made appli
cable by our Summary Convictions Act. I take it that, whether

MAN.

C. A.

Fkinbtein

Cameron, J.A.
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that section be applicable or not, the statutory right to appeal 
and its exercise do not preclude the Court from granting 
certiorari where want of jurisdiction is shewn: It. v. Starkey, 7 
Man. L.R. 43; Johnston v. O'Reilly, 12 Can. Cr. Cas. 218, 1G 
Man. L.R. 405.

In R. v. Ashcroft, 2 Can. Cr. Cas. 385, it was held that a party 
has always a right to a writ of certiorari on the ground of want 
of jurisdiction, no matter whether an appeal is pending or not.

The force of the dismissal and of the certificate of dismissal 
granted by magistrate Bonnycastle is affected by sections 72J 
and 730 of the Criminal Code, .which arc made applicable here 
by the Summary Convictions Act. Under former sections the 
magistrate can dismiss the information or complaint. Under 
the latter, “If the justice dismiss the information or complaint, 
he may, when required so to do, make an order of dismissal in 
form 37, and shall give the defendant a certificate in form 38 
which, upon being afterwards produced, shall, without further 
proof, be a bar to any subsequent information or complaint for 
the same matter, against the same defendant.” Though not so 
worded, no doubt the section means that it is the previous ad
judication, of which the certificate is evidence, that constitutes 
the bar. Ba” in law is “a plea or objection of force sufficient 
to arrest entirely an action or claim at law” according to the 
New English Dictionary where the following is quoted from 
Termes de le Ley: “Barre is when the defendant in any action 
pleadeth a plea which is a sufficient answer and that destroyeth 
the action of the plaintiff for ever.”

The result follows that once the previous order of dismissal 
in such u matter as this before us has been established by pro
duction of the certificate the whole right of action is gone and 
there is nothing further before the magistrate on the second 
application. His authority in the matter has ceased because 
there is nothing before him to hear and determine.

The defence of a previous order of dismissal must, it is true, 
be pleaded and proved by the defendant, but when it is estab
lished under the common law and the provisions of the above 
sections of the Uode it puts an end to the matter in question and 
removes it from the authority and jurisdiction of the mngis-
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irate to try. “It is a principle of the common law, as well as MAJf.
being expressly provided by Code, secs. 730, 907, that a person c. A.
shall not be tried twice for the same offence ; and a previous 
conviction or acquittal by a competent tribunal is available as v. 
a defence to a person who is put in peril a second time for the 1<K1Nsrai 
same act or offence . . . and a justice had no authority to Ctnieron J- 
entertain an information for an offence, if the accused has al
ready been tried by a tribunal having competent jurisdiction, 
and either acquitted or convicted for the same offence:” Sea- 
ger’s Magistrate’s Manual, 216.

In Reg. v. Herrington (1864), 3 N.R. 468, 28 J.P. 485, 12 
W.R. 420, an application had been made for an order of affilia
tion to two justices who declined to make the order on account 
of the lack of corroboration required by the English statute ; a 
second application was made but no objection was raised that 
the matter had been determined by result of the prior appli
cation. The justice made the order and the defendant took an 
appeal to the Quarter Sessions, which was not prosecuted. On 
motion for certiorari, it was held that as the defendant did not 
ta the objection at the hearing, but raised a defence on the 
merits, the Court would not grant the writ. Now, if the objec
tion of the prior determination of the matter had been raised 
before the justices what would have been the result? Lord 
Cockburn answers that question : “Supposing there had been 
a hearing on the merits, and the case had been thoroughly gone 
into, and a decision had been pronounced in favour of the defen
dant, and then a fresh application had been made before the 
same justices or other justices, and on that application it was 
brought to the knowledge of the justices that the matter had 
been thoroughly inquired into, heard an determined, upon a 
previous application, I think that that ought to be a sufficient 
answer to the fresh application. The doctrine of res judicata 
ought to apply in that case as well as to any other.” The clear 
inference is that, had the objection been taken before the jus
tices the Court would have granted the certiorari. Now, if that 
would have been the case under the English law as it then stood, 
we can readily assume that we would be right in granting 
cirtiorari here. It is to be remembered that our Act contains
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express provisions for the discharge of the defendant by the 
magistrate which arc not to be found in the English Bastardy 
Acts, and that the provisions of sections 726 and 730 of the Code 
give additional force and effect to the principle of the common 
law that no one shall be tried twice for the same offence.

“When in civil or criminal actions the defence of res judicata 
applies, the original cause of action or complaint is gone:” 
per Teetzel, J., in /V. v. Quinn, 10 Can. Cr. Cas. 412 at 422, 11 
O.L.R. 242.

In this case, therefore, there was no cause of action or offence 
before Sir Hugh J. Macdonald which could be tried.

My view is, so far as I can gather from the authorities, that 
when the objection or defence of a previous order or conviction 
or of a previous acquittal or discharge is raised, it is the duty 
of the magistrate to hear and determine the facts relevant to 
that issue. His jurisdiction goes and must necessarily go to 
that extent. But when once the conclusion is clear that the 
matter before him has been previously disposed of by competent 
tribunal, then his jurisdiction is at an end. The offence or 
cause of action is gone and there is nothing before him to be 
dealt with.

In my judgment the order before us must be set aside.
There must be the usual order protecting the magistrate.

H«mrt. j.a. H AGO art, J.A. :—When a person is indicted for an offence
and acquitted, he cannot be afterwards indicted for the same 
offence, provided the first indictment were such that he could 
have been lawfully convicted on it, and if he be thus indicted 
a second time, he may plead autrefois acquit, which will be a 
good bar to the indictment. The authorities say that the true 
test by which the question, whether such a plea is a sufficient 
bar in any particular case, may be tried, is, whether the evid
ence necessary to support the second indictment would have 
been sufficient to procure a legal conviction upon the first.

The King v. Emden, 9 East 437, is a case where one was in
dicted in Middlesex for perjury committed in an affidavit, which 
indictment, after setting out so much of the affidavit as con
tained the false oath, concluded with a prout patet by the affi
davit filed in the Court of King's Bench at Westminster, and
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on this ho was acquitted : after which he was indicted again in 
Middlesex for the name perjury with this difference only, that 
the second indictment set out the jurat of the affidavit in which 
it was stated to have been sworn in London which was traversed 
by an averment that in fact the defendant was so sworn in 
Middlesex and not in London. It was there held that he was 
entitled to plead autrefois acquit; for the jurat was not eon- 
elusive as to the place of swearing, and the same evidence as to 
the real place of swearing the affidavit might have been given 
under the first as under the second indictment; and therefore 
the defendant had been once Itefore put in jeopardy for the same 
offence.

809

MAN.

C. A.

Kkixhikin. 

Il;iUK»it. J.A.

Lord Kllenborough. CJ., in discussing the matter, on p. 218, 
says :—

“It appears to me that the jurat is not a necessary part of 
an affidavit to be stated in an indictment assigning perjury in 
such affidavit: it is only necessary to state so much of it as con
stitutes the crime; namely, that which contains the false oath, 
together with the averments proper to substantiate the perjury. 
If so, there was a sufficient indictment found in the first instance, 
on which the party has been tried and acquitted of the same 
offence as is now charged by the second indictment; and there
fore such acquittal is a good plea in bar to the present indict
ment. . . . The whole crime therefore might have been tried 
on that indictment, and the defendant was in jeopardy upon it, 
and consequently his acquittal is a bar to the present pro
secution.’ ’

Lc Blanc, J., after stating the facts, says:- 
“But that averment docs not let in the proof of any fact 

that might not have been given in evidence on the first indict
ment: how credible, it is not necessary to inquire. Therefore 
the defendant, having been in jeopardy upon that indictment 
for the offence with which he now stands charged, is entitled to 
plead his former acquittal in bar.”

The Queen v. King, (18971 1 Q.B. 214, was a case where a 
defendant had been convicted upon an indictment charging him 
with obtaining credit for goods by false pretences. It was held

‘24 H I H.
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MAN. llial he could not afterwards be convicted upon a further indict
C.A. incut charging him with the larceny of the same goods.

Hawkins, J., on p. 218, in discussing the question railed in

Fkinrtkin.
this case, says:—

‘ This case raises another point. There was a separate in
HuRgnil J.A. dictment against the prisoner for larceny of the same goods 

which lie had been convicted of obtaining credit for by false 
pretences, and after his conviction upon the first he was put 
upon his trial upon the second indictment. He protested against 
being tried for the larceny after conviction for the misdemean
our; but his objection was overruled, and he was convicted and 
sentenced to six months’ hard labour, to run concurrently with 
his sentence on the other indictment. 1 am of opinion that the 
second trial ought not to have taken place, and that the objection 
was good. The man had clearly been convicted of a misdemcan 
our in respect of obtaining credit for the same goods which were 
the subject of the charge of lareney ; and it is against the very 
first principles of the criminal law that a man should be placed 
twice in jeopardy upon the same facts : the offences are prac
tically the same, though not their legal operation. The course 
adopted is altogether inconsistent with what is right and just : 
and though the defendant will in fact get no practical advantage 
from our decision, he is entitled to have this second conviction 
quashed.’’

1 do not think that the prosecution have established that the 
trial before police magistrate Bonny castle was a nullity. If a 
conviction had been made on that trial 1 doubt very much 
whether that conviction would have been set aside on the facts 
admitted on this motion ; and I think the onus is upon the pm 
secution to shew that the proceedings were a nullity. Heie 
Peinstein has been twice in jeopardy.

But it is contended on behalf of the mother that the pro
ceedings before police magistrate Bonnycaetle did not comply 
with the provisions of section 9, eh. 92, R S.M., the Illegitimate 
Children’s Act, and that in consequence there was no adjudica
tion. This will necessitate the consideration of certain other 
provisions of that statute.

Section 2 is in these words: “Any police magistrate or any
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two justices of the peace to whom an application is made under 
this Act shall have jurisdiction and power under this Act to 
issue warrants and summonses, writs of subpœna. executions 
and other process, and may make orders under this Act, and 
such process and orders shall have force and be binding any
where in the Province.” This section then gives a right of 
action to the mother, imposes the obligation upon the putative 
father and gives the tribunal jurisdiction.

Section 9, which was the subject of much discussion, reads 
as follows: ‘‘If the mother has not, previously to the birth, laid 
an information, any justice of the peace on application of the 
mother or any person in her behalf, shall take the information 
of the mother, in writing, under oath, stating that she has been 
delivered of an illegitimate child and stating the name of the 
father of such child.”

Section 9 then is a regulation concerning procedure and 
it is nowhere enacted expressly or by implication that the strict 
observance of these directions is a condition precedent to the 
jurisdiction. “Regulations concerning procedure and practice 
of civil Courts may . . . when not going to the jurisdiction, 
be waived by those for whose protection they were intended.” 
Maxwell, p. 627, and “By we’ght of authority proceedings under 
the bastardy laws are considered in substance as civil suits:” 
5 Cÿe. 644.

The objection urged here was never raised by any of the 
parties to the first proceedings. The mother and her witnesses 
gave their evidence as well as the defendant and his witnesses. 
The omission to lay the information of the mother under oath 
was the mother’s, and she should not be allowed now to say that 
their exists no judgment in the case tried by police magistrate 
Bonnycastle.

The defendant, even in a criminal case before justices, if 
the subject-matter be within their jurisdiction, may waive any 
irregularity in the summons, or indeed, dispense with the sum
mons altogether, and he does so, not indeed by appearing merely, 
but by appearing and entering on the ease upon its merits. The 
authority for this proposition is Maxwell at p. 628, 5th ed.

The Queen v. Hughes, 4 Q.B.D. 614, was a Crown case re-

MAN
C. A.

Feihstkix.

Haggnrt, J. A.
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MAN served. The accused was indicted tor perjury and convicted.
C. A. It was held that the conviction was right, notwithstanding there

Khnbtkin

was neither written information nor oath to justify the issue of 
the warrant, and that the justices had jurisdiction to hear the 
charge though the warrant upon which the accused was brought

lUggart, J.A. before them was illegal.
Turner \. Postmaster-General, 5 B. & S. 75t>, was a ease in 

which the defendants were in custody upon a charge of felony 
that could not be sustained, but, before the magistrates, were 
charged with and convicted of a different offence, for which 
thqy could not be legally arrested without a warrant on informa 
tion and oath, yet the Court upheld the conviction.

Along the same line 1 would also refer to the following autli 
oritics : The Queen \. Doherty, .1 Can. ( r. Cas. 505; liegina \ 
Clark, 20 O.M. 042 ; and Itegiiui v. Stone, 23 O.R. 40, all of which 
are referred to in Seagers Magistrate’s Manual in discussing 
this sub.bv't on p. 250.

Compliance with all the of section 9 1 do
not think is ucccssury to give the magistrate jurisdiction. In any 
event what is now objected to was waived.

As to the other question that was raised, 1 cannot find that the 
right to apply for certiorari has been anywhere taken away 
expressly by statute. Under the Criminal Code and the Liquor 
License Act, the appellant to the County Court is in express 
terms denied the right of certiorari.

“Certiorari can only be taken away by express negative 
words. It is not taken away by words which direct that certain 
matters shall be finally determined in the inferior Court nor by 
a proviso that no other Court shall intermeddle’ with regard to 
certain matters to which jurisdiction is conferred on the inferior 
Court:” 10 llalsbury, p. 345. See also Her v. Jukes, H Term 
Rep. 542; lies v. Morel y, 2 Burr. 1040.

It is contended that having served notice of appeal the right 
of certiorari is taken away by section 1122 of the Criminal Code. 
It is section 32 of the Illegitimate Children's Act, which intro
duces the Criminal Code and the wording is “The proceed mgs 
on such appeals shall in other respects be governed by the same 
rules as appeals from summary convictions or orders made by

997
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a justice of the peace under the Criminal Code of Canada." 
That is, the procedure leading up to the judgment on the appeal 
is provided for. It is nowhere stated that the consequence shall 
be the same as in the case of summary convictioi j under the 
Criminal Code. As I have said the right to a writ of certiorari 
has not been taken away by the Illegitimate Children's Act, the 
Manitoba statute, or any other statute in express terms.

In Johnston v. O'HcUly, 12 Can. Cr. Cas. 218, 1Ü Man. L.R. 
40f>, it was held that notwithstanding section 887 (present num
ber 11221 of the Criminal Code, certiorari proceedings may be 
maintained although there has been an appeal from the convic
tion upon any ground which impeaches the jurisdiction of the 
magistrate.

For the foregoing reasons I think that the order for certiorari 
should be made and that the conviction by Sir Hugh Macdonald 
ought to be quashed.

Riviiarhs, »I.A., dissented. Condition quashed.

WEST v SHUN
Simkiihlirinih Suprrno Court, l,union/, linnrn. Hlmnnl uml McKmi. ,1.1. 

Xoiembtr 20. 101 ft.
I I AMU OKU AMU TKNANT (III K—.36 » -AhsIUKMSXT OK I.KASK XX HAT 

l*ASSKS TO ASHIUNKB—III AHANTY OK RKNT.
An assignment I«y u lessor. of nil tin* rights. powers. title niiiI i nici

es in « lease. with nil the hene'it nml advantage to he derived there 
frui.I. carries with it the lieiiellt of n guaranty contained in the lease 
for the |iuynient of the rent hy the lessee 

2. I'kixcii'Ai wn hi amr («IP. I.*l| Xshm.nmi \ r « r i kask Iaisn ok 
ihsthkss Disciiaki.i oi slum

X an ret x for the |uiyinent of rent is not discharged lieemise hv an 
assignment of the lease the right of distress is lost 

| Ur l{nnsrll. 20 Ch. I). 2ft I. fd lowed. |
» AssiiiMMKNT ( « III—201 Assois h or i kakk -Militer to ni> in own 

* AMB—“KXTIRK HKXK.KHTAI. INTKHK.sr"—I‘ROOK OK 
XX here the assignee of a lease proves an assignment alwolute in 

form it i- sufficient evidence of his entire lieneficial interest t » enable 
him to sue in his own name under eh. 14(1. It.NX. 1000, unless it is 
proved that notwithstanding the assignment he did not have the en 
lire henelleial interest in the claim sought to In* recovered..

|./oft « Deere Clmr Co. v. TVerrfi/. I ft D.L.R. ft 18. distinguished |

Appkal by defendant in an action for rent.
J. A. Allan, K.O., for appellant 
M. A. Miller, for respondent.
Brown, J. :—I concur in the judgment of my brother Lamout. 

which 1 have had the opportunity of reading, except wherein he
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holds that the plaintif!' failed to prove at the trial that he had 
the entire beneficial interest in the claim sued for. 1 am quite 
prepared to accept the pioposition that the plaintiff must prove 
that he was entitled to the entire beneficial interest in the debt 
assigned at the time the action was instituted. That seems to 
me to be a clear statutory requisite. But 1 hold a different view 
5is to what is sufficient proof. The document in question in this 
action is admittedly an absolute assignment of the debt, and it 
has always been my idea that documentai*}' evidence is the best 
kind of evidence. The statute in question does not lay down any 
new rule of evidence. This document was in form the same 
when put in evidence at the trial as when it was executed, and 
in my opinion it spoke w ith equal effect at one time as the other 
At no time was the document conclusive proof, but at all times 
it was prima facie proof. In the case of John Deere Plow Co. \ 
Tweedy, 15 D.L.R. 518, decided by my brother El wood, and 
which is referred to by my brother Lament, the document of it 
self did not furnish the proof required by the Act. In that case 
it is stated, at p. 519:—-

"I here wh* im evidence given ut tin- trial «■* to wliat intereflt tin* plain 
tiff company ponsenwct in the <lvht amigned, other than the production of 
the aHHignment a hove wet foitli. The awHignment allows that it wan col 
lateral wevurity for the paxii.eiit of whatever debt might lie owing h\ the 
assignor to the plaintiff company, and it contemplate* the possibility of tin- 
whole of the debt assigned not I icing required to discharge the liability of 
the assignor to the plaint ill.

In the cast* of Wood \ . Mc Alpin, 1 A.tt. (Out.) 234, it was r\ 
pressly proved at the trial that the assignment did not convey to 
the plaintiff any beneficial interest, but on the contrary it was 
made for the purposes of the action only. 1 am of opinion that 
when the plaintiff at the trial proved an assignment absolute in 
form he did all that the statute required of him, and it was then 
incumbent on the defendants to shew if they could that the 
plaintiff notwithstanding the assignment did not as a matter of 
fact have the entire beneficial interest in the claim sought to hi 
recovered. In my opinion, therefore, the appeal should be ilis- 
missed with costs.

La MONT, J. (dissenting) :—By a lease dated May Hi. 1911 
one West leased certain premises to Lee Soon for a term of three
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years from September 1, 1911, at a monthly rental of $40 per 
month. That lease contained the following covenant :—

And I, Lee Slum of Yellow (Si'iihh, caterer, in consideration of the sum 
of $1 paid to me by the lessor, guarantee the payment of all rents that 
may fall due hy virtue of this lease.

The lease was executed by both defendants. On February 12, 
1913, West assigned the said lease to the plaintiff. The assign
ment recited that a lease had been entered into between West as 
lessor, and Lee Soon as lessee, and set out the tenus of the lease. 
It contained this clause:—

Now this indenture witnosseth that in consideration of the sum of $1 
now paid hy the assignee to the assignor (the receipt whereof is hereby 
acknowledged J, the assignor doth hereby transfer, grant, and assign unto 
the assignee all his right, powers, title and interest in the above described 
lease, together with the residue unexpired of the said term of years, with 
all benefit and advantage to lie derived therefrom.

At the date of the assignment. Lee Soon was some $63 in 
arrears with his rent. Subsequently he paid to the plaintiff in 
all the sum of $590 and then made default. The plaintiff’s 
claim is for $273, being the rent for the balance of the term, 
and he claims this from both defendants.

In his statement of defence, Lee Shun set up that the plain
tiff’s statement of claim disclosed no cause of action against 
him, in that the plaintiff did not allege that he had any interest 
in the guarantee of the defendant. At the trial, the plaintiff 
amended his statement of claim by alleging that he was pos
sessed of the entire beneficial interest in the lease and guarantee. 
This the defendant denied.

The trial Judge found that at a certain date before the ex
piration of the term, the plaintiff, by his servants, had taken 
possession of the premises. He gave judgment in favour of the 
plaintiff for the amount due up to the time the plaintiff took 
possession. From that judgment the defendant Lee Shun now 
appeals.

On his behalf, the following grounds were urged for revers
ing the judgment :—

( 1 ) That the guarantee was not part of the lease, but a distinct and 
separate contract, and only the lease was assigned. (2) That the guar 
nntee was not assignable. (3) That, if assignable, it was not in fact 
assigned, as apt words to assign it had not been used. (4) That the 
plaintiff did not prove that he was entitled to the entire and beneficial
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SASK. interest in the rent assigned. (5) I hut by the assignment the right to
^-^7 distrain on the goods of Lee IS am had been lost, and this prejudiced the

‘ guarantor to that extent and he was thereby discharged.
Wkst It is quite true, us contended by Mr. Allan, that the guar
shun. °f Hee Shun is a separate and distinct contract to that

Ltmom* j L,,ltvrcd into by the lessee : 15 Hals., sec. K(»4. But that is of 
(diMMitmg) importance only when considering whether the language of the 

assignment should be construed ns including the right of the 
assignor under the guarantee.

That the guarantee is assignable seems beyond question.
In 15 Hals., sec. 951, the learned author says:

The pvi'Hon to whom a guarantee i* given may assign the guaranteed 
debt and the securities for the same.

The right of West to both rent and guarantee being assign 
able, was the guarantee in fact assigned? This depends on tin 
meaning to be given to the word “lease” in the assignment.

The assignment transferred to the plaintiff “all the rights, 
powers, title and interest” of the lessor in the said lease, with 

all the benefit and advantage to be derived therefrom.” B\ 
the term “lease” as used. I think it is reasonably clear that 
what the parties meant was the indenture of lease referred to 
in the recital. That indenture contained not only the lessee’s 
covenant to pay the rent, but also the appellant’s guarantee of 
the same. These are separate contracts, but they are both made 
with the lessor. He had the entire beneficial interest undei 
both. It is admitted that an assignment of all his interest in 
the lease would give the assignee the benefit of the lessee’s cove 
nant to pay the rent. I cannot see any reason why it would 
not be just as appropriate to transfer the lessor’s interest in the 
guarantee. If the draftsman had used the word “document ' 
or “indenture” instead of the word “lease,” it would not, to m> 
mind, have been arguable that the benefit of the guarantee did 
not pass. To hold that the word “lease” as there used was con 
fined to the term granted or to the letting, would he giving it 
a meaning more restricted than it is ordinarily entitled to have

In my opinion, the assignment is sufficient to transfer tin 
benefit of the guarantee. The argument that the appellant is 
discharged because, by the assignment, the right of distress is 
lost, is disposed of by the case of Re Russell, 29 Oh. T). 254
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where the Court of Appeal held that a surety was not dis 
charged because a creditor, by his conduct, destroyed a right of 
distress for arrears of rent, as such distress was not a security 
held by a creditor in respect of the debt.

The only remaining question is: Was the plaintiff entitled to 
sue in his own name ?

By sec. 1 of the Act respecting Choses in Action, every debt 
and any chose in action referring to debt or contract is assign 
able if it shew by any form of writing using apt words on that 
behalf. The section also provides that the “assignee" thereof 
may bring an action thereon in his own name.

Sec. 2 defines the term “assignee” as follows:
(2) The term “assignee" in tin* nvxt preceding section shall include 

any person now being or hereafter Iwoming entitled t • any first or suli 
sequent assignment or transfer, or any derivation title to the chose in 
action and possessing, at the time of the suit or action, being instituted, 
the whole and entire beneficial interest therein, and the right to receive 
the subject or proceeds thereof and to give effectual discharge therefor.

To bring an action in his own name, therefore, the plaintiff 
must have ( 1 ) an nt in writing of the money falling
due under the lease, and (2) at the time he instituted the action 
he must have possessed the “whole and entire beneficial interest” 
in the debt sued for under the assignment. These are the 
statutory conditions, without compliance with which the assignee 
cannot sue in his own name.

In John Deere Plow Co. v. Tweed n. If» D.L.R. .118. my 
brother El wood said :—

Following the decision in I food \ \hilpinr. I A.R. ( Ont. i 234, I am 
"f opinion that the plaintiff, not having alleged in its pleadings and not 
having proved nt the trial that it was at the time of the trial entitled 
to the whole and entire beneficial interest in the debt assigned, its act ion 
must fail.

Has the plaintiff com ' " with these conditions precedentt
Although he was a witness at the trial, no evidence whatever 
was given to shew who was beneficially entitled to the rent; 
whether it was the plaintiff’s own. or whether he was collecting 
it for his brother. Counsel for the plaintiff contended that the 
production of an assignment absolute on its face was prima 
facie evidence of the plaintiff’s beneficial interest therein at the 
time he began his action.
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The statute easts the onus on the plaintiff of proving the 
assignment in writing, and, also, that at the date lie brought 
his action (which must necessarily be a time subsequent to the 
assignment) he had the benelieial interest. Where the statute 
easts on the plaint iff the onus of proving beneficial ownership 
at a date subsequent to the taking of the assignment, the mere 
production of the assignment is not, in my opinion, evidence 
that the plaintiff was entitled to the entire benefit at such sub 
sequent date. The onus is on the plain!iff to prove this affirma 
lively at the trial.

This ease differs entirely from that of an executor or ad 
ministrator bringing an action; because, when an executor m 

administrator receives probate or letters of administration, hi 
can only bring an action oil behalf of the estate. No question 
can arise as to whether the beneficial interest at any partieulai 
time lx* to him or someone else.

I am, therefore, of opinion the plaintiff has not established 
his right to bring the action in his own name.

The appeal of Lee Shun should, therefore, Ik* allowed with 
costs.

Klwood and McKay, JJ., concurred with Brown, J.
Appeal dismissed

| \oiK: li re# V. Shun. 24 D.L.R. «17. corrected.]

Re PEERING.
g \ora Stolid Sit/ni un Court, (traitaiti, Amut l.otn/lt i/. Ih i/adalr, anil

----- Ritchie, ././, I phi 17. 11115.
1 " I. KXTM.UflTIO.N (|l—8]—Ï1IKKT OK MM'KXV—I‘BOOK OK kUNKIi.X LAW.

An order for extradition to the United State* on a charge of Ihi 
ceux of promissory notes is justitt.-d when- the facts disclosed in the 
extradition proceedings make out ii prinui facie rase of theft uml<-. 
« nnadian law without more in proof that such facts constitute lui 
vein under the foreign luxe than might Is- inferred from hi* indict nient 
in the foreign state for the offence.

|//r Murphy. 2 ( an. ( r. ( ns. 578. 23 A.It. 380; H. v. Malt», 5 t an 
< r. ( a*. 240, 3 O.L.R. 308; Porter v. McManu». 25 N.R.R. 213, a|.

statement Motion for discharge on habeas corpus in extradition pro 
eeedings.

F. L. Milner, in support of application.
V. ,/. raton, and E. T. Parker, contra.

1
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Ritchie, J.:—The extradition .Judge has made an order for NS.
the extradition of Dcering. He has been indicted for theft by s. i .
the grand inquest of the ( 'omiuonwcalth of Massachusetts, and 
his extradition is sought by the United States of America. Uikbixo.

Theft, under the name of larceny, is an extraditable offence riu*Ü*j. 
under the treaty between the United States and Canada. The 
facts in this case, in my opinion, make a strong prima facie case 
of theft under ( anadian law. If the offence which was disclosed 
in the depositions was committed in Canada it would be a 
clear case to commit for trial. In this connection 1 refer to sec
tions 347 and 355 of the Criminal Code.

The view of the facts which 1 have expressed, makes it un
necessary to consider some of the points raised by Mr. Milner.

Under the facts as I find them the questions which are pre
sented for consideration are: (1) Was it necessary to prove be
fore the extradition Judge the law of the United States 1 (2)
If it was necessary, was there such proof before the Judge?

The first question has been before the Court in Ontario in 
lie Murphy, 2 Can. Cr. Cas. 562, 26 O.R. 163 (in appeal 2 Can.
Ur. Cas. 578, 23 A.R. 386). The Divisional Court of Common 
Pleas (consisting of Chief Justice Meredith. Mr. Justice Rose, 
and Mr. Justice MacMahon), held (2 Can. Cr. Cas. 562) that 
in extradition proceedings it is sufficient if the evidence disclose 
that the offence under the Extradition Act is one which, accord
ing to the laws of Canada would justify the committal for trial 
of the accused had the offence been committed in Canada, and 
that it was not necessary to prove the law of the demanding 
country. On appeal (2 < 'an. Cr. Cas. 578), the Court was 
equally divided. Chief Justice IIagar!y and Mr. Justice Mac- 
lennan holding that it was not necessary to prove the foreign 
law and Mr. Justice Burton and Mr. Justice Osier taking the 
opposite view, thus making a majority of five to two among the 
Judges of both Courts in favour of the proposition that it is 
not. necessary to prove the law of the foreign country in extra
dition proceedings.

Chief Justice Hagarty said :—
"The high contracting parties treat such crimes as murder, 

forgery, rape, larceny, etc., as crimes well known to both, and
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N. S. especially UK between nations using the same language and laws,
8. C. based on generally similar principles, 1 cannot think it reason

Re
Dkebinu.

able lo insist on proof that the named crime exists in the de
manding nation.”

In Hex v. Walls, 5 Can. Cr. ( as. 246, 3 Ü.L.R. 368, Mr. Jus
tice Street said:—

"This decision of the Divisional Court in lie Murphy (2 Can. 
Cr. Cas 562, 26 Ont. It. 163), upon the point now under consider
ation, was sustained in the Court of Appeal by an equal division 
of opinion in the members of the Court, and 1 think 1 should 
follow it. In any event my view of the proper course to be 
taken under the statute in the present case is in accord with the 
opinion expressed by the Divisional Court in that case. It 
seems to me, to take an extreme case, that if the crime alleged 
was murder, and the facts sworn to before the Extradition Com 
missioner were such as would constitute that crime under our 
law, it would be unnecessary for the Crown to prove that the 
Mime facts also supported a charge of murder in the foreign state. 
In the present case we find the crime of “child stealing” men
tioned in the treaty as one of the extradition crimes, and 1 think 
we should, in the absence of any evidence to the contrary, assume 
thc crimes to be identical in the two countries. It seems to me 
that under sub-section 3 of see. i) of the Act, R.S.C. eh. 142, it 
would have been competent for the prisoner to shew that the 
crime of stealing, under the foreign law was not covered by the 
facts deposed to here, and if that were done, then 1 think the 
prisoner should be discharged; but in the absence of any such 
evidence the objection should not prevail.”

The remarks of Chief Justice Allen of New Brunswick in 
Hortcr v. Mr Manus, 25 N.B.R. 215, are, I think, directly in point. 
He said :—

“By the treaty of Washington entered into between Great 
Britain and the United States, and confirmed by the Act of 
Parliament, 6 & 7 Viet. eh. 76, it was agreed that persons charged 
with certain crimes, one of which was murder, in Great Britain 
and the United Stall's, should be delivered up by the one country 
to the other to be tried for the offence charged. This, I think, is 
sufficient to shew that murder is punishable as q crime through
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out the United States, and that the Courts in the British dom
inions are bound to take notice of it, the Aet of Pari lament being 
expressly applieable to the colonies.”

These remarks arc equally applicable to the present treaty 
and extradition Aet.

The view which 1 entertain on this question is expressed in 
the foregoing quotations. 1 therefore hold that it was not neces
sary in this ease to prove the law of the demanding country. 1 
may also add that the view which 1 have taken is ably supported 
by Mr. Piggott in his book of Extradition, page 125.

But there is, 1 think, strong presumptive evidence of the for
eign law. An indictment for theft has been found in Massachu
setts on facts now before this Court, and it is a reasonable and 
proper legal presumption for this Court to make and act upon, 
that the indictment was found in accordance with the law of 
Massachusetts.

The application for discharge under habeas corpus must be 
refused.

(Jraiiam, K.J., concurred.
liONULKY, J.:—1 am entirely satisfied that the defendant is 

charged with crime I am also satisfied that it is an offence in 
the State of Massachusetts, although this is not essential in an 
extradition proceeding by thc-Canadian Act upon the treaty. 
Therefore I would decline to grant a habeas corpus and 1 would 
leave the prisoner to Ik- handed over to the Massachusetts auth
orities us ordered. Application refused.

N. S.

8. V.

Ke
Deeeinu.

Graham. K.J.

WICKW1RE y. CARVER PK,
/‘nwr h'.tltrnn# Inlautl Supnmr Court. Sir IV. IV. Suffira n, C.J. CitzgrraM ------

nHit IhiH-.iirtl. JJ. .1 annul y 12. IMS. 8. C.
I Itll.I.N VMI MITES ( I I II—I I I — ll l.MiALITY OF VO\n|UKHATIO\—X lUlAHOX

ok 1‘whiihitiow Act—Sai.k my son resident.
X Kill of i,xvli*ngi‘ gixi'ii for tin* nilv of liquor in violation of tlir 

I'roliihitimi Art is illegal ain! uiivtiforceablr. although *urh suh* wan 
Hfwtnl bv a miilviit agent for a non rvsiih-nt vrwlitor not having 
pH ill the lieense fit* m|iiii«‘<| by the Art.

| Itruiru x. Voor. 32 Van. H.C.R. 93, followed |

Action on a bill of exchange for $274 accepted by the defen- statement 
«lent.

(\ (i. Duff", for plaintiffs.
7. 7. Johnston, K.C., for defendant.
The judgment of the Court was delivered by
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P.E.I Fitzgerald, J.:—By his fourth plea the defendant pleads
9.v. that the bill of exchange was drawn and accepted for the sale

"" and purchase of intoxicating liquors, to be sold by defendantWick wire 1
v. in the city of Charlottetown in violation of the Prohibition Act, 

( abver. i9oo the plaintiffs then well knowing of such intended breach 
nupriM.1. ()f tht. Act.

By the sixth plea the defendant pleads the Act to prohibit 
the soliciting of orders for intoxicating liquors, 9 Edw. VII. 
eh. 7, and its amendment, 2 Geo. V. eh. 17. alleging that an 
agent of the plaintiffs (non-residents), sold this liquor to the 
defendant, a resident in this province, without such agent hav
ing paid the license fee required by the statute. To these two 
pleas the plaintiffs demurred.

Considering the last statute first, and the allegations in the 
sixth plea, we have to determine whether, under this Act the 
plaintiffs, non-residents of this province, can recover on this 
bill of exchange for intoxicating liquors sold by their agent 
here to the defendant, such agent not having paid the license 
fee required.

Sec. 10 of this statute reads in part as follows :—
In any action or proceeding by a creditor not iieiiminentlx mod in;: 

in this province against any person within this province for the recover) 
of tin1 purchase monet or any part thereof for the sale t • such person of 
any liquor or for any promissory note, hill of exchange or other seeuritx 
given for such sale, such credit >r shall not obtain a verdict. judgment • 
decision therein, unless it is proved at the trial of such action that liefoir 
the commencement of said action the said creditor or the person who sold h ' 
him such liquor had paid the license fee required under the provisions of 
this Act for the year in which the sale of such liquor was negotiated.

These words apparently bar the plaintiffs’ recovery in this 
action.

It is contended, however, that this section does not apply to 
an agent or traveller living in this province; and that the pica 
is insufficient, in that it does not aver the non-residence of the 
agent making the sale; and it is urged that secs. 1$ and 7 sup 
port this contention. See. 3 in that it refers only to commercial 
travellers not permanently “residing in this province;” and 
see. 7. in that, while it does refer to agents residing here under 
the words : “and any person residing in this province.” only
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imposes a penalty for its breach. ( uunscl arguing that the 
imposition of such penalty does not imply prohibition, nor pre
vent recovery on this contract.

Section 1 of this Act prohibits every “person whosoever,” 
except those who are permitted to pay the tax hereinafter men
tioned, from taking or soliciting or canvassing for orders,” 
either for himself, or for any other person, for the sale of 
liquor within this province.

Section 3 declares that it shall not be lawful for any casual 
trader, not permanently residing in this province, commonly 
known as commercial travellers, nor for any person not per
manently residing in this province, to solicit or canvass for 
orders either for himself or for any other person, for the sale 
of any liquor within this province, to be imported, bought or 
sent into this province, unless and until he or she pay to the 
Provincial Treasurer an annual license fee or direct tax of $200. 
Section 7 enacts that any person, any commercial traveller, or 
person not permanently residing in this province, and any per
son residing in this province, who within the province takes 
orders, solicits or canvasses for orders for the sale of any liquor 
to be imported into the province, without having first paid 
the said license fee or tax, and obtained the license required, 
shall Ik- subject to a penalty of $f>00.

Shortly, tin* statute apparently requires commercial travel
lers. and persons not permanently residing in this province to 
pay a license fee before or canvassing for such orders;
prohibits all not permitted to pay this fee from taking, soliciting 
or canvassing for such orders; and makes it a penal offence for 
any person, including specifically commercial travellers, per
sons not permanently residing in this province, and any person 
residing in the province, to solicit or canvass for orders for 
such sale, without having first paid this license fee.

It is curious legislation, made more so by its see. 6, which 
makes it a penal offence for any person to take, solicit or canvass 
f'i orders, license or no license.

We are here only directly concerned with sec. 10 before 
quoted, barring the right of action when the person who sold 
the liquor had not paid the license fee required.

823

P.E.I

8. C.

VVlCKWIBK
9.

Castes. 

Kitifmld J.
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P.E.I Now, though this Act has no direct enactment in it, author
a. v izing the issue to any particular class of persons, of a license to

WlCKWIBE
canvass, yet by it. sec. 1 forbids generally such canvass, except 
to those permitted to pay the license fee, sec. 3 makes it unlaw
ful for commercial travellers to canvass without license, and

Fitzgerald. J. sec. 7 makes it a penal offence for any person, any commercial 
traveller, or any person residing in this province to canvass 
without license. The persons required to pay the license fee 
are, I take it, those forbidden to canvass without it. Conse
quently see. 10 must apply to all such persons.

The contention of counsel for the plaintiffs that the imposi
tion of a penalty does not prevent recovery, is not the law. 
Hr own v. Moore, 32 Can. S.C.R. 93, is a direct decision to the 
contrary. In the short judgment of the Chief Justice, he says:

It is also settled that the imposition of a penalty for the con
travention of a statute, avoids a contract entered into against 
the provisions of the statute.”

As to the first demurrer, the fourth plea sets out a sale in 
this province of intoxicating liquor to the intent, and for the 
purpose, as the vendor well knew, that such liquor was sold, 
to be sold in this province, in violation of the Prohibition Act 

In O’Mullen v. Joy, tried before Hensley, J., in October, 
1889, that Judge decided that the consideration of the contract 
in that case, being a sale of spirituous liquors in this city, 
wherein the Canada Temperance Act was then in force was 
illegal. This decision was upheld by the full Court, November 
4. 1890.

The pleas in that case averred a sale to a resident of the city, 
the vendor then knowing, that the purchaser was not author
ized by license to sell intoxicating liquor therein, and that such 
liquor was to be sold in said city contrary to the Act.

That case, and the one before us are identical in principle. 
In both, the consideration is a sale in this province of intoxi 
eating liquor, knowingly in violation of a statute prohibiting it 

Since that decision, namely, in 1902, the Supreme Court of 
( 'anada in Brown v. Moore, supra, have confirmed the judg
ment of this Court, the Chief Justice thus defining the law :
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It is settled law that contracts entered into in the face of statutory pro P.E.I
hibition are void, and the prohibition of sales of liquor without license pro —-
vided by the statute in question, has. therefore, the effect of rendering the * '
contract of no effect. WirKwiar

Judgment for the defendant will therefore be entered on e. 
both demurrers. Judgment for defendant ( AKU.H'

Fitxgcmld. J.

REX v. WALLACE aLTa

Albcrtu Suprnnr Court. Harmi. fSi-ott. Stuart, amt Simmonu
May 4. HU5. « <'

1. lx DU I MIST, INFORMATION AM» (O.MI'I.AINT (§11 F—55 )—AMK.NUMKNT
DlRKCTlOX OF ATTORNKY-l.hXKRAI..

When an amendment is made at. the request of the Attorney 
(joneral to a charge brought in Alberta where there is no grand jury 
system, the amended charge has the same validity ns the former 
charge, unaffected by a consideration as to whether an indictment 
could be similarly amended by the Court in a matter of substance.

| K. v. Statulanl Soap Co.. 12 Can. Cr. Cas. 290, referred to. |
2. Tiikft (8 1—7)—Obtain i no mom v from imiikctlk Kxowi.kihik of im

If a person gets another to give him money to which lie has no 
light or claim, knowing the giver to be a*i imbecile and that con
sequently the latter could have no will to give the money to him, he 
is properly convicted of theft, i/Vr Harvey. C.J.. and Simmons. J.. in 
a divided Court.)
Crown ease reserved by Simmons. J., on a conviction for statement

theft.
F. C. Locke, for the accused.
Frank Ford, K.C., for the Crown.
Harvey, (’.J.:—This is a case reserved by my brother Sim- Harvey,c.j. 

mons.
The accused was charged with having received $600 from 

Tolfela Do Witt with a direction that it should be used for 
the construction of a shack on the homestead of Win. E. DcWitt. 
which the accused fraudulently converted to his own use and 
did thereby steal the same.

At the close of the case for the prosecution the learned trial 
Judge being of opinion that the direction for the use of tho 
money was not proved permitted an amendment of the charge 
so as to make it simply one of theft. lie states that there was 
evidence which satisfied him that at the time the money was 
obtained by accused from Tolfela DeWitt she was of unsound 
mind and incapable of understanding the nature of the trans
action. The money was obtained in July, 1914. In May pre-

53—24 D.1..R.
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ALTA.

8.C.
Rex

Wallace. 

lUrfey. C.J.

ceding William DcWitt, Tolfela’n husband went away. Accused 
had been working for him at wages which he said were $65 per 
month while he was doing certain work and $30 at other times. 
He continued in the place tinder DcWitt until July. When 
DeWitt left he gave accused for wages a team at $120 and ac
cused claimed $140 more which was settled by giving him cattle. 
This sum would represent four to eight months wages. Young 
DeWitt sold some cattle for the proceeds of which a draft for 
$1,700 was obtained which Mrs. DeWitt cashed at Jansen. 
Saskatchewan. Accused knew that she had the draft and he 
drove her to town and spoke of marrying her and asked her for 
$600 and wrote out some document for her to send it to him on 
his wages. On July 6th she obtained from the bank at Jansen 
a draft payable to accused at the Royal Bank. Erskine. and 
deposited to her credit the remainder of the $1,700. Accused 
did not use the money at Erskine but had it transferred to 
the Royal Bank at Castor where it was deposited to his credit 
and subsequently drawn out. Young DeWitt knew nothing 
of the $600 transaction until November, when he learned of it 
in some cases that was tried then. lie says that accused re 
niained only about a week after he drove Mrs. DeWitt to Sedge 
wick on her way to Jansen. No evidence was given for the 
defence and the learned trial Judge convicted him of theft. Th< 
questions reserved are:—

1. Was I justified in making the amendment?
2. Was the defendant properly convicted of the charge 

of theft ?
These questions of course can only mean was the amendment 

justified in law and was the conviction justified in law? As 
far as the amendment is concerned, 1 think that there can he m 
doubt that the trial Judge was quite within his rights in allow 
ing it to be mode.

Section 889 expressly provides that amendments may he 
mode under such circumstances as this and it is admitted by 
counsel for accused that when the amendment was made lie 
was offered an adjournment of the trial if he desired, but that 
he did not wish it. He, however, has cited authorities to shew 
that on amendment is not authorized under this section if it
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alters the character of the offeneo charged. These authorities 
are 1 think founded on the c on indictment by a grand
jury, an amendment of which so as to alter the character of 
the offence charged would leave an indictment not found by a 
grand jury.

The practice in this province continued from the territories, 
which has now been incorporated in the special statutory pro
visions of section 87.‘JA. takes away the foundation for those 
decisions for when the amendment is made by or at the request 
of the agent of the Attorney-General the amended charge be
comes a charge of the same validity as the former charge. Be
fore this amendment it was pointed out in /«’. v. Standard Soap 
Co. (1907), 12 ( an. (>. (’as. 290. (i W.L.H. 64. that the prin
ciples founded in indictment did not apply here.

However. I think it can scarcely be said that the amendment 
does alter the nature of the offence. It was theft originally and 
might have been so charged with nothing more. It remained 
theft but only under different circumstances or with differ
ent particulars.

As regards the second question the learned .Judge states that 
he considered that the onus was on the accused of shewing that 
he did not know of the state of mind of Mrs. DeWitt ; I take 
it that he means under the circumstances of the ease whic.i he 
had set out and which 1 have mentioned, and he informs us that 
that is what he meant. In view of the general way in which 
the second question is referred it is perhaps not important be
cause what is really referred is whether the evidence makes out 
a prima facie case of guilt or is such that a jury would be justi
fied in law in inferring guilt.

Authority is quoted us to shew that the taking of money 
from an imbecile or person of otherwise unsound mind is theft, 
but it scarcely seem to need authority. Under some circum
stances such an act may amount to theft. Prima■ facie a person 
is supposed to have the mental capacities usual to a person of 
his years and appearance. If a man found a baby with a roll 
of bills in its hands and he took them and applied them to his 
own use there can be little doubt that he should be deemed 
guilty of theft. Similarly if he took from one whom he knew to

3300
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ALTA. be imbecile and who consequently could have no will to give it
8.C. to him. Hut if he thought the person was capable of and had

Rex

Wallace.

the intention to let him have the money the criminal intention 
or metis rca would be absent and there would be no theft. The 
learned trial Judge has found that Mrs. DeWitt did not under

Harvey. C.J. stand the value of money and therefore could not have had the 
will or intention to benefit the accused by giving him $G00 and 
he has the evidence of a doctor and of the banker who gave her 
the money to support his finding and I am of opinion therefore 
that it cannot be questioned.

The only question then to consider is whether in the facts 
adduced in evidence it can be inferred that the accused was 
aware of her mental infirmity. The facts arc that he had 
worked on the farm where she resided for several months and 
would therefore have means of learning her mental capacities, 
that he approached her by proffering marriage to her though 
her husband had been absent only a few months, that he ob
tained the money without giving her any evidence of it sug
gesting that it was for wages when no wages were due him, that 
he had it transferred from the bank to which he had directed it 
to be sent, to another where he had it deposited, suggesting an 
intention of concealment of his having obtained it, which fact 
was not made known for some months, and that he left the 
DeWitt place about the time he received the money.

These are all circumstances pointing to a knowledge or at 
any rate a means of knowledge of Mrs. DeWitt’s mental state 
and to a guilty intention on his part and I feel unable to say 
that upon such facts without any explanation or statement by 
the accused, a jury would not be justified in inferring that the 
accused took the money fraudulently intending to deprive the 
owner of it, or at any rate that having it with a knowledge that 
it was not his, he appropriated it to his own use with the same 
intention and that he was consequently guilty of theft.

I am of opinion therefore that the ruling of the trial Judge 
should be confirmed and the conviction affirmed.

m-monaN Simmons, J., concurred with the Chief Justice.
Scott. J. Scott, J. :—I am of opinion that there was not sufficient evi-
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deuce to support the conviction of the defendant upon the ALTA, 
charge as amended at the trial. y. c.

The trial Judge states that the evidence satisfied him that Rex*
the complainant from whom the defendant is charged with hav- r.
ing received the money, a sum of $600, was a woman of un- ALLAC
sound mind ami incapable of understanding and appreciating acott,J'
the nature of the transaction and that he found that the defend
ant obtained the money under those circumstances and that 
the onus was upon him of satisfying the Court that he did 
not know her state of mind.

In my view the trial Judge erred in holding that the onus 
was upon the defendant to shew that he did not know the com
plainant’s state of mind. I think it is clear that the onus was 
on the Crown to shew not only that she was of unsound mind 
at the time the defendant obtained the money from her but 
also that he, at that time, knew that such was the fact.

I am reluctantly forced to the conclusion that the evidence 
was not sufficient to establish either of these facts. The only 
evidence as to the complainant’s state of mind at the time of 
the transaction is that of the bank manager through whom th< 
money was transferred to the defendant who states merely that 
she did not know the value of money. The only other evidence 
which in any way bears upon that question is that of a physician 
who apparently saw her for the first time two days before the 
preliminary examination upon the charge, which examination, 
as the case shews, took place not less than four months after 
the transaction. He states that he then found that she was then 
weak-minded by reason of epileptic dementia and that she did 
not know the value of money in large amounts. Nothing can 
be inferred from the physician’s evidence as to her state of 
mind at the time of the transaction as, for anything that ap
pears to the contrary, the dementia may not have occurred or 
may not have been apparent until afterwards.

The evidence of the bank manager that the complainant did 
not know the value of money is not, in my view, sufficient to 
support the finding that she was of unsound mind and, there
fore, incapable of understanding the nature of the transaction.
I am afraid that there arc many who have not a sufficient
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ALTA. understanding of the value of money and yet cannot lie classed
8. C. as persons of unsound mind. It is shewn that the money was

Rex

Wallace

obtained by the defendant by way of loan and the evidence 
leads to the suspicion that he used undue influence to obtain the 
loan. It may be that the complainant was easily influenced to
enter into what appears to have been an improvident transactioi 
which, as such, might have been set aside in a civil action, but 
that does not necessarily imply that she was of unsound mind 
or incapable of understanding the nature of the transaction.

The complainant's stepson who appears to have been old 
enough and otherwise competent to manage his father’s busi
ness in his absence says nothing in his evidence as to her mental 
state and he appears to have entrusted her with a draft for 
$1,700 the property of his father with instructions to collect 
the money at a bank in another town. It was out of the pro
ceeds of this draft that the complainant advanced the money 
to the defendant and she states that she loaned the remainder of 
the proceeds of the draft to her “folks.” If she was then of 
unsound mind to the extent of not knowing the value of money 
her stepson must have known the fact. It is singular that if he 
had that knowledge, he should have entrusted her with such 
a large amount.

Even if the complainant was of unsound mind at the time of 
the transaction there is no evidence that the defendant was 
aware of it nor can his knowledge be reasonably inferred from 
it. It is true that he was employed by her husband for some 
months prior to the transaction but, in so far as appears by 
the evidence, the only way in which her mental state manifested 
itself was her ignorance of the value of money and it may be 
that he had no opporunity for observing her mental state upon 
that question.

I would quash the conviction and direct the discharge of the 
defendant.

Stuart, J., concurred with Scott, J.
The Court being equally divided,

conviction affirmed.
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He WOOD VALLANCE & CO. OKI.
Ontario Supreme Court, Apptllatc Divimon, Meredith, CJ.it., Harrow. s «, 

Madare»i, Muijee, mut llmlifina, JJ.A. July 12, 1915.
I. I’AKTNKKHIIIC I 6 \ I—27)—1)KATH OK I'AKTNKK—tiOODWIM. OP K1RM—

ItKillT OK KI KMMM. I'AUIMH l‘HK. KMPIIOX.
Iliv goodwill of u linn forms a part of its ordinary as*vts, and in

Un* absence of an vxpress stipulation entitling the surviving partner
U> take over tile interest of the deeeasetl partner, no sueli right of
pre-emption can lie implied.

| Hibbrn v. <*olliater. .'10 t ail. H.C.K. 459; Wedderburn V. Wedder
burn.. 22 Iteav. K4. followed.)

Aitkal from judgment of Middleton, J., in an action for statement 
eoiiMtruction of artielen of co-partnership.

The articles art* as follows:—
"2. The capital of said copartnership shall consist of stock 

in trade, book-debts, promissory notes, bills of exchange, securi
ties, and other assets of the former firm of Wood Vallance & Co., 
as the same stands at this date, and the parties hereto hereby 
assign and transfer to the said new firm of Wood Vallance & Co. 
nil their interests in the said stock in trade, book-debts, and other 
assets heretofore standing in the name of the former firm of 
Wood Vallance & ( o. ’ *

“4. The parties hereto are hereby declared to be interested 
in the capital and assets of the said firm to the amounts follow
ing, namely : the said William Vallance the sum of $479,243.43; 
the said William A. Wood the sum of $577,524.21.”

Clause 5 provides for the allowance of interest at 6 per cent, 
upon the capital to the credit of each partner.

Clause 6 provides for the profits, after payment of interest, 
being equally divided.

Clause 7 provides that each partner shall devote his whole 
time to the business.

Clause 8: “At the expiration of each succeeding year of the 
partnership, an account shall be taken of the stock in trade, 
assets, and liabilities of the partnership, and an annual balance- 
sheet shall then be made out to the 31st January in each year, 
which shall be attested by each of the parties hereto.”

Clause 9: “In the event of the death of any partner before 
the expiration of the term of these articles of partnership, the 
copartnership hereby created shall not be thereby dissolved or 
wound up ; but shall be continued by the survivor during the
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current or financial year, that is, until the 31st January follow
ing the date at which the death of any partner occurs, or, at the 
option of the surviving partner, during a period not exceeding 
12 months from the date of the death of any deceased partner. 
The surviving partner shall not be required to pay to the repre
sentative or representatives of any deceased partner any por
tion of his capital in the partnership until the expiration of 12 
months from the decease of such partner. The capital of any 
deceased partner shall in the meantime remain in the business 
and shall bear interest at the rate of 6 per cent, per annum to 
the date of payment, and the person or persons interested in 
such capital shall also receive the same share of the profits of 
the business up to the end of the current or financial year, that 
is, until the 31st January following the date at which the death 
of such partner occurs, as would be paid to such partner so 
dying as aforesaid, if he were still living.”

Clause 10: “Should any dispute or difference arise between 
the said partners or between the surviving partner and the 
representatives of any deceased partner as to the amount which 
cither partner is entitled to be credited with, or liable to be 
charged with, in making up any annual balance-sheet of the co
partnership, or as to the valuation of any of the assets of the 
copartnership, such dispute shall be referred to an arbitrator 
mutually chosen by the parties, or, in the event of their failing 
to agree upon an arbitrator, then to such arbitrator as a Judge 
of the High Court shall, upon application of either of the parties 
on one week’s notice in writing to the other, appoint, and the 
award or decision in writing of the arbitrator so chosen or 
appointed shall be binding upon all parties interested.”

E. F. li. Johnston, K.C., for appellants.
8. F. Washington, K.C., for respondent.
Harrow, J.A. :—Appeal from the judgment of Middle- 

ton, J., under an originating notice, upon the construction 
of articles of partnership dated the 31st January, 1910. 
made between William A. Wood and William Vallance, con
stituting the partnership of Wood Vallance & Co., carrying on 
business at the city of Hamilton as hardware merchants. The 
partnership term agreed upon in the articles was for 5 years, but
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during the term, namely, on the 28th November, 1913, William 
V allancc died. The artieles eontain several special clauses appli
cable to such a ease, and it is entirely upon the proper construc
tion of these that the present contention has arisen.

The questions discussed in the judgment, and again before 
us, briefly restated, are: (1) the claim of the surviving partner 
to a right to take the assets at a valuation; (2) his claim to the 
goodwill ; (3) the binding efficacy upon the question of the value 
of the assets of the annual statements; and (4) the division of 
the profits between the end of the then current year and the 
period fixed for the final winding-up.

As will be seen, Middleton. «I.. was of the opinion: (1) that, 
while the articles contain no express agreement giving a right of 
pre-emption to the surviving partner, such an agreement should 
under the circumstances be implied ; (2) that the value of the 
goodwill should not be taken into account as an asset ; (3) in 
effect, that the values set out in the annual statements arc bind
ing upon both parties; and (4) that the profits accruing after 
the end of the current year belong exclusively to the surviving 
partner.

It is, I think, obvious that the dominating feature of the 
judgment is the finding first mentioned, namely, that under an 
implied term to that effect the surviving partner is entitled to 
take over the partnership assets at a valuation.

Equality, that favoured child of equity, is the rule. If in
equality is claimed, it must be justified in terms that there can 
he no reasonable doubt about. An author of authority says : 
“In the absence of an express agreement to that effect, the sur
viving partners have no right to take the share of a deceased 
partner at a valuation : nor to have it ascertained in any other 
manner than by a conversion of the partnership assets into 
money by a sale ; nor have they any right of pre-emption:” 
see Lindlcy on Partnership. 8th ed. (1012). p. 094. And at the 
same page the learned author states his view of the law upon 
the other main question of a partner’s right to the goodwill : 
“Even the goodwill of the business, if saleable, must be sold for 
the benefit of the estate of the deceased ; although the surviving 
partners are under no obligation to retire from business them-

ONT.

8.C.

tie
VALLANCC

narrow, J.A.
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ONT selves, and cannot, it seems, be prevented from recommeneing
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will has been or is to be sold.
And, in the absence of an agreement such as the one implied, 

the value and effect of the annual statements as accounts stated
Garrow, J.A. would also be materially altered. In that case all the assets, 

however previously valued, would, in the ordinary course of 
winding-up, be realised in cash by sale in the usual way, and 
each would be entitled to share in the proceeds without reference 
to these annual statements.

The implied term, it will thus be seen, is of very wide, even 
revolutionary, extent, and would, it appears to me, require for 
its justification something very compelling in the other words 
of the agreement from which the inference must be drawn, some
thing in fact which does not simply create a question or justify 
a guess, but which in the interest of justice enables not merely an 
inference but the correct inference to be surely drawn.

In the present instance, should it be inferred that what was 
intended was merely an option to the surviving partner to pur 
phase 1 Or was he to be bound to purchase? And, if the latter, 
one should also be able further to infer a contract in the nature 
i f a covenant by the surviving partner to do so, upon breach 
of which an action against him could be maintained.

There are now many eases upon the subject of implied terms. 
Hopkins v. J a unison, 18 D.L.R. 88. 1 do not propose to
pass them again in review here, or indeed to say more about 
them than that I have always considered that the essence of 
such eases is well expressed by Lord Esher in Harnlyn <(• Co. v. 
Wood d* Co., [ 1891 ) 2 Q.B. 488, at p. 491, where he says : “I 
have for a long time understood that rule to be that the Court 
has no right to imply in a written contract any such stipulation, 
unless, on considering the terms of the contract in a reasonable 
and business manner, an implication necessarily arises that the 
parties must have intended that the suggested stipulation should 
exist. It is not enough to say that it would be a reasonable 
thing to make such an implication. It must be .a necessary im
plication in the sense that I have mentioned.” And, within this 
exposition of the rule, I am, with deference, quite unable to see
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anything in the articles in question which would justify imply
ing the term now under consideration. It is not, it seems to me, 
a necessary implication at all. All that the articles us they stand 
provide for can be wrought out to a fair, definite, and tinul 
conclusion without tin* aid of the implied term. Its effect is 
simply to give rights which prima facie the agreement as it 
stands, without the term, does not give.

In his judgment Middleton, «J., refers to clauses 11 and 10 of 
the articles as those which induced him to reach a conclusion 
favourable to the implication. Clause 0 in its structure seeing 
to me to be upon the whole inconsistent with the idea now put 
forward that, in effect, at once upon the death of the partner, 
the business, goodwill, etc., passed to the survivor, to lie paid 
for by him upon a valuation, at the time and in the manner 
mentioned in the clause.

It expressly says that the partnership is not to In- dissolved 
by the death, hut shall continue for at least the term of the then 
current year, or, at the option of the survivor, for a year from 
the death.

I am inclined to think that the chief, if not the sole, object 
of the clause was intended to be in ease of the surviving partner 
so that he might not lie harassed or hurried in the operation of 
winding-up, wliieh upon the death of the copartner would ncees 
sarily devolve upon him. But, whatever else may be extract, 
from the clause, it docs not, 1 think, aid in any certain d< 
toward justifying the implication.

Reliance, however, was chiefly rested upon clause 10. which 
provides for an arbitration in case of a dispute between the sur
viving partner and the representatives of a deceased partner, as 
to the valuation of the assets of the firm. This, the learned 
Judge considered, would be absolutely meaningless without the 
implication. That the clause would otherwise he meaningless 
is not in itself, I think, a sufficient ground for making such an 
important implication. But it is not. I think, meaningless, if 
it is borne in mind that the partnership might, by the terms of 
the agreement, be continued, at the option of the surviving 
partner, beyond the end of the then current year, in which case 
it would be his duty at the end of the then current year to make
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under the provisions of clause 9 would be calculated.
And it is quite conceivable that the values placed thereon by 

the surviving partner might be disputed by the representatives
of the deceased partner, in which case the arbitration provided 
for by clause 10 could be invoked.

We were referred to several eases upon the argument, at 
which 1 have of course looked. But, as has often been said, 
cases upon the construction of documents arc seldom of use in 
construing other documents in other cases. Bach case must 
depend upon its own particular facts and circumstances. For 
instance, Slcuarl v. Gladstone, 10 ( h.l). 626, was cited and is 
also referred to in the judgment as an authority for the proposi
tion that the value of the goodwill is to be excluded in such a 
case as this. But that is not there laid down as a general pro
position, but simply as the proper conclusion to be drawn in 
that case from the terms of the agreement between the parties, 
which in no way resembled the very much simpler case with 
which we arc dealing. There the agreement contemplated a 
partnership comprising several partners, and contained pro
visions for a partner dropping out, or even being forced out, as 
the plaintiff was by his copartners; the business continuing. 
Here the partnership is quite at an cud, and the only real ques
tion is as to the proper division of the assets.

1 am, for these reasons, of the opinion that the proper con
struction of the articles is that there is no right of pre-emption 
in the surviving partner; that the goodwill forms part of the 
ordinary assets of the firm; and that, although this seems so 
obviously to follow that it need scarcely be mentioned, the annual 
statements of account and the valuation therein placed upon 
the properties and assets should be regarded as merely conven
tional in their nature, and upon the final winding-up arc really 
of no importance and should be disregarded.

The remaining question is as to the profits after the end of 
the then current year; and as to this I, not entirely without 
hesitation, agree with the conclusion of Middleton, J., who held 
that the representatives of the deceased partner were not cn-
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titled to any share therein. It is true, as was contended, that the 
partnership is in express terms declared not to be dissolved by 
the death, and that the partnership capital is to remain in the 
business for a year thereafter, at the option of the surviving 
partner. Hut the parties seem to have made an express agree
ment upon the subject of the profits, by the terms of which the 
representatives of t»,e deceased partner are to share in such 
profits only until the end of the then current year.

Under the circumstances, the maxim expressio tinius est 
exclusif) altcrius seems to me to apply to prevent an extension 
of this express provision in the manner contended for by the 
learned counsel for the representatives of the deceased partner. 
By the articles both partners were bound to give their undivided 
attention to the business (clause 7). The death of Mr. Vallanco 
made this of course impossible, thereby casting extra labour 
and responsibility upon the surviving partner; and it may very 
well have been considered only fair, as he was alone doing the 
work, that he alone should take the profits after the end of the 
then current year.

To the extent indicated above, I would nftow the appeal, and 
1 think it should be with costs.

IIodginr, J.A. : -The firm of Wood Vallanco & Co. is the 
successor of a business which began in 1849, and which has been 
carried on under that name since 1889. The balance-sheet of 
the firm existing in 1910 shews two Vallanecs and two Woods 
as interested therein. It is entirely probable that the goodwill 
of the business was valuable, but it is not mentioned by name in 
the present partnership articles, probably because the main 
family interests remained, and the business was being “con
tinued,” as it is expressed in the articles. But there is appar
ently some goodwill existing and attached to the business of the 
present firm, otherwise one of the questions now in issue would 
not have arisen. That goodwill passes under the word “assets” 
is clear: sec Jennings v. Jennings, [1898] 1 Ch. 378, and Inland, 
Revenue Commissioners v. Muller & Co.’s Margarine Limited. 
[1901] A.C. 217; In re Leas Hotel Co., [1902] 1 Ch. 332; Foster 
v. Mitchell, 20 O.W.R. 754, 22 O.W.R. 571, 3 O W N. 425, 1509. 
That is the word used to describe the property of the former
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firm other than that specially enumerated, and the capital of 
the present firm.

This being the case, the appellants are entitled to have the 
partnership agreement construed as if it specifically mentioned 
goodwill as an asset both taken over and as forming part of the 
capital, unless the other provisions of the agreement forbid it.

The explanation of what goodwill is and why partners have 
an interest in it is nowhere better given than in Wedderburn v. 
Wedderburn, 22 Bcav. 84, 104: “The goodwill of a trade, al
though inseparable from the business, is an appreciable part of 
the assets of a concern, both in fact and in the estimation of a 
Court of Equity. Accordingly, in reported cases, Lord Eldon 
held, that a share of it properly and as of right belonged to the 
estate of the deceased partner. It does not survive to the re 
maining partners, unless by express agreement; but it may by 
agreement, as it may be agreed that any particular portion of 
the partnership assets shall so survive. Goodwill manifestly 
forms a portion of the subject-matter which produces profits, 
which constitutes partnership property, and which is to be 
divided between the surviving partners and the estate of the de
ceased partner, according to the terms of the contract, and when 
that is silent, according to their shares in the concern.”

The cases are also decisive that, being an asset, it is salable 
and divisible on dissolution or on the death of a partner: Hihbeu 
v. Collistcr, 30 S.C.R. 459; Banks v. Gibson (1865), 34 Bcav. 
566; Hill v. Fearis, [1905] 1 Ch. 466.

The balance-sheets produced do not shew goodwill ns an 
asset; probably because it is not a proper item in those of a 
going concern: Steuarl v. Gladstone, 10 Ch.D. 626; Hill v 
Fearis, supra. But it is argued that, if in general goodwill must 
be accounted for, the terms of the present agreement negative 
that rule.

The order appealed from construes the partnership agree
ment, so far as it deals with the situation created by the death 
of the late Mr. Vallance, and in effect holds it to have provided 
for a sale to the surviving partner on the footing of the balance- 
sheet compiled previous to his death. Ordinarily the death of 
a partner terminates the partnership, and the survivor is bound
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to wind it up: Whitney v. Small (1914), 31 U.L.U. 191. Under 
the present articles it is provided that this result is not at once 
to happen; and the real question is, whether there is merely 
a postponement of the ordinary rights arising on dissolution by 
death, or whether the .agreement provides for another and differ
ent way of ascertaining the rights of both parties.

In dealing with this it is well to keep in mind the statement 
of Lord Esher, M.R., in Ilamlyn cV Co. v. Wood <£: Co.f [1891] 
2 Q.B. at p. 491, as to when and how terms not expressed in a 
contract may be implied. This statement is as follows: “I have 
for a long time understood that rule to be that the Court has 
no right to imply in a written contract any such stipulation, 
unless, on considering the terms of the eontract in a reasonable 
and business manner, an implication necessarily arises that the 
parties must have intended that the suggested stipulation should 
exist. It is not enough to say that it would be a reasonable 
thing to make such an implication. It must be a necessary im
plication in the sense that I have mentioned.”

I have found no case save In rc David and Matthews. [1899] 
1 Ch. 378, in which an agreement for sale has been implied; 
and. from an examination of the other reports, 80 L.T.R. 75, 68 
L.J. Ch. 185, 47 W.R. 313, I should judge that the case pro
ceeded upon the assumption that the intention was that the sur
viving partner had the right to buy, and that Romer, J., was 
not intending to do more than determine what was the effect of 
the words of the agreement, having regard to that assumption.

Dealing then with the agreement as it stands, these features 
appear. The copartnership is not by the death “thereby dis
solved or wound up.” It is to be “continued by the survivor 
during the current or financial year, that is, until the 31st Janu
ary” following the date of death; “or, at the option of the sur
viving partner, during a period not exceeding 12 months from 
the date” of death.

This plainly means a postponement of the usual consequences 
of the death of a partner until a definite period which may be 
prolonged by the survivor, and a carrying on of the partnership 
as such in the meantime. At the end of this term the dissolu
tion and winding-up must take place unless there is something
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in the agreement which provides differently. This construction 
would be beyond question if the continuation were only to the 
end of the then financial year, and the added option only gives 
a right to further postpone dissolution and winding-up.

The agreement then deals with the capital of the deceased 
partner. If the partnership is continued, his capital would 
necessarily remain in the business, and the articles so provide. 
From what was stated at the bar, the practice of both parties 
was to draw on their capital when they desired, and Mr. Wood in 
his depositions says that he has continued to do so. As to the 
capital of the deceased partner so remaining, there are two pro
visions. One is that it shall earn profits only till the end of the 
financial year, but thereafter only interest at 6 per cent. It 
is urged that this deprivation of profits is inconsistent with the 
idea that the partnership is continuing because in that case the 
capital would not be deprived of the profits accruing by its use. 
On the other hand, this is a very natural provision if the surviv
ing partner has to bear the burden of carrying on the business, 
and compensates him for that burden. It is not conclusive either 
way, and it is rather a slender provision on which to hang an 
option or a right to buy out the deceased partner’s interest upon 
the basis of a balance-sheet made out during the previous year, 
when it was a going concern. The learned Judge whose order 
is appealed from docs not treat this as decisive, though he ex
presses the opinion that the provision is significant. The expres
sion “shall not be required to pay . . . any portion of . . . 
capitalM is, to my mind, an expression at variance with the 
idea of a sale to the surviving partner, if it is limited to the 
capital shewn in the yearly balance-sheets, having regard to 
the composition of those sheets and the provisions of article 10. 
As will be seen, the capital in the balance-sheets represents 
apparently the difference between assets and liabilities, most of 
which would not be realisable until the affairs were wound up. 
So that the provision is a reasonable one to potect the assets 
against too hasty liquidation.

If the surviving partner bought out the deceased partner’s 
share, then both capital and profits would have to be paid unless 
a sale price were arrived at, in which case it would not be capital
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but purchase-money. But the word “pay” may fairly be used 
of the return of capital by the surviving partner, as he, strictly 
speaking, becomes liable to account on realisation. In RIcClean 
v. Kennard (1874), L.R. 9 Ch. 330, 346, his position is thus de
fined: “The general rule is, that the interest which the testator 
had in a chose in action jointly with another shall not pass to 
his executor, yet per legem mcrcatoriam, as formerly mentioned, 
an exception was established in favour of merchants, which has 
been extended to all traders and persons engaged in joint under
takings in the nature of trade. But in these cases, although the 
right of the deceased partner devolves on his executor, it is 
now fully settled that the remedy survives to his companion, who 
alone must enforce the right by action, and will be liable, on re
covery, to account to the executor or administrator for the share 
of the deceased.”
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Clause 10, however, is regarded as conclusive.
It deals with disputes or differences both between the part

ners while living and between the surviving partner and the 
representatives of the deceased partner. These disputes, it 
states, arc as to (1) the amount which either partner is entitled 
to be credited with or liable to be charged with in making up 
any annual balance-sheet of the copartnership, or (2) as to tin 
valuation of any of the assets of the copartnership.

It hod been agreed by clause 8 that annual balance-sheets 
should be made out “at the expiration of each succeeding year 
of the partnership,” which in its terms includes the current 
financial year during which the partnership is being continued 
under article 9, but not thereafter, for the continuance at the 
option of the surviving partner is not for a year, but only until 
12 months after the death, which forms a broken period. The 
balance-sheets were to be “attested by each of the parties there
to,” which may well include the representatives of the deceased 
partner, in view of the fact that, the partnership not being dis
solved, the appellants might at all events fairly be treated as 
partners for this purpose.

The copies of the balance-sheets for 1911, 1912, 1913, do not 
shew any attestation by the parties. But the originals may do

64—24 n.i .R.
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ONT so. However, the balance-sheet to the end of January, 1914, is
8.C. not so verified. Article 10, 1 think, can be read as having a

Re

Vallancb 
à Co.

useful meaning during the partnership, when the balance-sheets 
were being made up, and equally so after the death, when the 
balance-sheet to the end of the then financial year had to be

Hodgins, J.A. made up, and this can be tested by examining the results when 
the form of the balance-sheets is considered in connection with 
the provisions of the partnership articles. In that made up to 
the 31st January, 1914, the real estate is stated at $100,000. It 
"s said to be worth much more. If the capital of each partner 
is determined by the proportions stated in the agreement (article 
4), subject to the amounts drawn out, the increase in any asset, 
being divisible in unequal fractions, would be of importance not 
only with regard to the amount on which interest is to be paid 
for the period subsequent to the 31st January, 1914, but also to 
the interest payable during that year, under article 5. Then, if 
an asset is increased, there would necessarily be an increase in 
actual capital of the partners as shewn in the balance-sheet, be
cause the capital items appear to be put in at an amount to bal
ance it. So that the purpose of article 10 may be very important, 
even if restricted to a question of the valuation of any asset, the 
winding-up division being naturally based upon the figures 
settled by the arbitration.

But it is not clear to my mind that the proportions stated in 
article 4 determine for all time the proportions in w'hich the 
assets are to be owned, and the question should be viewed in tho 
alternative aspect. In the balance-sheets the capital of each 
partner is stated in varying figures. How these figures arc 
arrived at is not shewn, though, if drawings on capital account 
only were deducted, the amounts shewn year by year would re
present the original capital amounts less those drawings. Yet 
these sums may include added profits. If the position is correct 
that they arc the actual capital of each partner in the strict 
sense of money capital put in, then, upon winding-up, these 
amounts would be paid out before dividing the surplus, which 
is divisible in a different proportion. This ultimate surplus 
would be profits, and the articles provide for its equal division 
(article 6).
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In this view, too, the real value of the assets would be im
portant, as, after discharging the liabilities and repaying the 
capital, the larger the surplus the more each partner would be 
entitled to, and it would provide a standard of accountability 
to which the surviving partner would, prima facie, be bound to 
conform. Hence, whether the original proportions governed the 
division of capital, or the ultimate surplus is to be divided 
equally, 1 see a good reason why article 10 would be of import
ance to each partner, and to the surviving partner, and to the 
representatives of the deceased partner.

If I am correct, then the question of the goodwill of the 
business settles itself, because, if an asset, it is saleable and 
divisible as part of the surplus which I assume will exist. The 
capital of each partner in the articles of agreement is stated at 
the exact sum which appears in the balance-sheet of the pre
vious firm dated the 31st January, 1910, while in 1911 the 
capital amounts appear in altered figures and as balancing items, 
and similarly in the other balance-sheets.

In the 1914 balance-sheet, the assets had decreased by 
$98,008.81, while the liabilities decreased by $151,786.44, thereby 
shewing an increase of $53,777.63 in the partners’ capital 
accounts, i.c., of $37,824.78 in the one and $15,952.85 in the 
other. This shews that the figures of capital represented bal
ancing items and that the proportions given originally in article 
4 were not adhered to.

This treatment of capital as being the surplus in the business, 
depending on a deduction of liabilities from assets, indicates 
the importance of shewing in the balance-sheet of the 31st Janu
ary, 1914, the true values of the various assets. For, even if the 
sale to the surviving partner was provided for, as the learned 
Judge below has held, then the amount on which interest is to be 
calculated and the amount of capital repayable might be con
siderably increased by the item of real estate alone, even if good
will were not included.

I am unable to see why the surviving partner should be 
allowed to take over the assets at less than their real value, be
cause they so appear in a former balance-sheet, unless that right 
is expressly given to him under the articles. The Court should
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not imply an agreement so unreasonably favouring one of the par
ties unless compelled to do so by force of the other terms of the 
agreement. The ease of Steuart v. Gladstone, supra, is well ex
plained by Joyce, J., in Scott v. Scott, 89 L.T.R. 582. 11c says 
that it decides (1) that where the accounts from which the sum 
to be paid is to be ascertained are only accounts for the purpose 
of ascertaining the profits, the goodwill is not to be included in 
the account, and (2) that the goodwill is not to be taken in ascer
taining what is to be paid, when to ascertain what is to be paid 
is simply to take a figure from the annual account.

I find nothing to bind the parties except when the accounts 
arc signed—which the 1914 balance-sheet is not—and there is 
no agreement anywhere by which the deceased partner agreed 
to be bound and concluded by what the surviving partner might 
do in compiling a balance-sheet.

I base my dissent from the main holding in the judgment 
below on the fact that the parties have not definitely stated an 
option to, or a right of purchase by, the surviving partner—a 
very usual and well-understood thing. The Court should not 
imply it where the expressions used and the machinery provided 
for dealing with the situation caused by the death of the partner 
can be intelligibly construed and worked out otherwise.

I think the questions should be answered as follows:—
1. No.
2. Yes.
3. Balance-sheets not binding.
I agree with the judgment below as to interest and profits 

upon the deceased partner’s share.
The appeal should be allowed with costs.

Meredith, O.J.O. Meredith, C.J.O., Maclaren and Mac.ee, JJ.A., concurred.
Miiclaren, J.A. AppSOl allowed ill pari.
Magee. J.A.

MATHESON v BROWN.
N S. y ova Scotia Supreme Court. Graham. E.J.. Ifunncll, Lonqley and
_ Ritchie. .1.1. April IS, 1916.
S. C. i. Libel and ri.andkr (6 TIE 3—69)—Privileged communications — 

Statements my manager as to conduct of employee—Malice.
Statements made by the mannger of a store to parents in answer t-> 

their inquiries as to the grounds of the dismissal of their daughter, 
that she had sent goods home from the store without charging them, 
which implied theft, are privileged communications from which n<> 
actual malice can lie inferred, and. therefore, not actionable slander.
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Appeal from judgment of Drysdale, J., in favour of plaintiff 
in an action claiming damages for slander.

V. J. Paton, K.C., for appellant.
F. L. Milner, K.C., for respondent.
The judgment of the Court was delivered by 
Graham, E.J.:—This is an action for defamation against the 

defendant manager of a company at Joggins Mines. I attach 
importance to the statement of claim because it shews what the 
plaintiff alleged the defamatory words were when the action was 
commenced. This is the important part of the statement of 
claim :—

N. S.

8. C.

Matiieson

Bbowx.

Graham. E.J.

2. That the plaintiff has suffered damage from the defendant in the 
month of December, A.D. 1013, at Joggins Mines in the County of Cum
berland falsely and maliciously speaking and publishing of the plaintiff to 
and in the hearing of Richardson Greer, Robert Bell, Mrs. Daniel Matheaon, 
Daniel Matheaon and to other persona whose names are unknown by the 
plaintiff the words following, that is to say: “That the said Iva Matiieson 
had sent things home from the store without charging them; that the said 
Iva Matiieson had lieen sending home stuff without charging it; that when 
that girl (meaning thereby the plaintiff) had been there alone that there 
were parcels going from the store to the house (meaning the house in 
which said plaintiff resided); by the said statements meaning that the 
said plaintiff had stolen goods from the said store and was n thief and 
was guilty of an offence against the criminal laws of Canada.

3. That the plaintiff has suffered damage from the defendant in the 
month of December, A.D. 1013, at Joggins Mines in the County of Cumber
land falsely and maliciously speaking and publishing of the plaintiff to 
and in hearing of Richardson Greer, Robert Bell, Mrs. Daniel Matiieson, 
Daniel Matiieson and to other persons whose names are unknown by the 
plaintiff the words following, that is to say: “That the said Iva Matiieson 
had sent things home from the store without charging them; that the said 
Iva Mathes-n had been sending home stuff without charging it; that when 
that girl (meaning thereby the plaintiff) had been there alone that there 
were parcels going from the store to the house (meaning the house in 
which the said plaintiff resided) by the said statements meaning that the 
plaintiff was a thief and a dishonest servant and was not a proper person 
to be trusted in a position of bookkeeper or clerk."

I think it will be noticed that the alleged defamatory words 
arc the same in each paragraph and that is no doubt owing to 
the fact that there were two occasions of publication, one 
to the plaintiff's father on the evening of a day in December on 
which the plaintiff was dismissed from her employment, and 
the other the next morning to her mother.

To these paragraphs the defendant has pleaded among other
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N.S.
8.C.

Matheson

<3reham, E.J.

things a general denial, a denial of the innuendo, also that they 
were uttered on a privileged occasion, and that they were true in 
substance and fact.

The jury found a verdict for the plaintiff for $100 damages 
and this is an application to set it aside, and also to dismiss the 
action.

It appears that at the noon hour the plaintiff was generally 
the only clerk left in the store. At the noon hour of Tuesday, 
Wednesday and Thursday, the 9th. 10th and 11th of December. 
1913, the company set a watch for that hour. The defendant 
and two other employees. Hatton and Foster, took part in that 
investigation. This is what Foster says, p. 20:—

Q. During what period did you watch ? A. Between 12 and 1 o’clock. 
Q. What days? A. 0th, 10th ami 11th of I)eeeml>er, Tuesday, Wednesday 
and Thursday. Q. Will yon tell us what you saw? A. On the Otli Nina 
Matheson left the store with two parcels. On the 10th she left with four 
parcels. On the 11th they made two trips, one while Mr. Oreer. I suppose, 
was in the store, because his delivery waggon was at the hack of the 
store. I could see that. They came out with a parcel that looked as 
though it contained canned goods wrapped up. That was the first trip. 
After Mr. Oreer went away—1 saw him drive away—she came out with 
three more parcels, and after dinner I went over, after Mr. Brown had 
come back, and he pointed to the place where the last charge was made. 
Q. You reported this to Mr. Brown, you say? A. Yes. sir. and there were 
two cans of peas charged on this day, and there were four parcels taken 
away on the lltli and two cans of peas charged while I was watching. Q. 
That is the day you sav she made two trips? A. Yes. Q. On the first trip 
how many parcels do you sav she had? A. One. Q. And on the second 
trip how many? A. Three.

Ho docs not spook of Friday, the 12th. Hutton says, p. 18:- 
Q. What part did you take? A. I set a man to watch the store on tin 

noon hour? Q. What did you do yourself? Or what did you notice? A. 
On Thursday 1 was going up the street myself and 1 noticed Nina Matheson 
going into the store. Q. On the Thursday of that week she was discharged 
A. Yes. Q. What happened ? A. I noticed Nina Matheson, the sister of 
the plaintiff, going into the store at the noon hour. Iietween 12 and 1 
o’clock. She just went up the street a little bit ahead of me. and I crossed 
over into Clark’s store and watched her go into the company’s store, and 
when she came out she came down and went into her own house, which is 
just opposite Clark’s store. There is just. 200 to 500 ft. between the cornet 
where she lives and the company’s store. T could sen her go into the com 
pany’s store. She came out with three parcels and went on and down t 
her own house. When Mr. Brown came back I began to tell him what I 
had seen. Then I went into the store and Mr. Brown picked up the da\ 
book and I said, “Where was the last entry that you made?’’ Q Von
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went in uml saw him look ut the book? A. 1 went in and looked at the 
book myself. Q. Is that the l»ook you looked at? A. Yes. Q. What did 
you do about it? A. 1 asked Mr. Brown to shew me the last entry just 
before he went to dinner. He shewed me and I didn’t mark it. I looked 
down and there was one entry of two cans of peas charged to them and 
that was all. Then he handed me over the pin lile with the cash slips on 
them and I looked ut them and there was no cash slips of anything sold to 
Matheson’s whatever. Q. This was on Thursday? A. Yes. Q. l)o you 
know what «lav of the month it was? A. December 11th. Q. You say you 
saw this girl with three parcels and there were only two vans of peas 
charged up? A. Yes. Q. Could the parcels have been peas? A. No. none 
of them were cans of any kind. Q. Just describe the parcels? A. She had 
one parcel which looked about a 15 or 20 lb. bag and she had the head 
of it turned around over a handle and she held it there; and she had 
another parcel under her arm which looked as if it had toilet articles in it, 
and I couldn’t say what was under the other arm.

There is satisfactory evidence that of all these articles only 
two cans of peas on the 11th were charged in the hooks to the 
plaintiff’s“family. And among the slips shewing cash payments 
there were, none corresponding to the goods. The plaintiff her
self was cross-examined and this is an extract from what was 
elicited :—

N. S.

Matii ebon 

Brown.

Ormham, l.J.

Q. You are in charge of the shop during that time? A. When I am 
alone I am in charge. Q. Do you remember those four days before you 
were discharged? A. 1 do. yes. Q. Did you deliver any goods to your 
sister the day before you were discharged? A. I can’t remember. Q. Did 
you two days before you xvere discharged? A. I don’t know. Q. Three 
days before you were discharged? A. I don’t know. Q. You can’t remem
ber whether you delivered any good* to your sister on any of those four 
days? A. No, I cannot.

The defendant reported to his superior, the general manager, 
Mr. Bell, and received instructions to dismiss the plaintiff and 
without making charges against her. She was dismissed. On 
that evening her father went to the store and this is what he 
says took place :—

Q. What occurred? A. I asked him what was the reason of the girl 
being discharged, and he said it was for sending things home without being 
charged. I said “That means stealing.” and he said, “Yes, that means 
stealing.” He went to go out of the office and I took hold of him and put 
him back in the corner, for I wanted to find out who brought these charges. 
I took hold of him to find who gave him the information. I told him 
there was nobody told him that and lie said there was, and he could 
prove it. Q. Was there some high talk on this occasion? A. Y’es. Q. 
Both of you angry? A. I know I was. I don't know bow he felt about 
it. Q. And you went there as the father of the girl to get him to tell
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you all be knew about it? A. Yes. Q. And you wanted him to tell you 
what he did know about it? A. 1 asked him for his information. He said 
he had witnesses who could prove this thing and I wanted to know who 

Math ebon they were. (j. And he was not inclined to go into the matter at all? A. 
e. No, he said he couldn't tell. Q. And that made you mad? A. Yes. Q. And

Bbown. you grabbed him? A. I took him by the shoulder and put him up in a
Graham, E.J. Corn«‘r'

This is what the mother says took place next morning when 
she was there :—

Q. And did you see the defendant there, Brown ? A. Yes. Q. Was 
there some conversation aa to why the girl had been discharged? A. Yes. 
Q. You might tell me what took place? A. We spoke to Mr. Brown and 
she asked him if he believed that she sent home things that were not 
charged, and he said there were things sent home every day that week 
and he could prove it. Q. Anything more? A. She said to him that she 
might possibly have forgot to charge them once, but if she had sent them 
home every day that week it would lie plain stealing, and he said, yes. Q. 
Was something more said? A. We asked him who said that she sent 
things home, and he refused to tell, said he couldn’t tell. Q. Just recall 
the conversation and tell me as full as you can? A. We were in the office 
first and Mr. Brown was in, and we asked him who the people were that 
told him she had sent things home every day that week without charging, 
and he said he wouldn’t tell, and we said we would make him prove it, 
that she sent things home every day that week without charging.

In my opinion both occasions were privileged occasions.
It was not contended by the plaintiff’s counsel that they were 

not privileged occasions.
Then the case is reduced to this: Was there express or actual 

malice? Any evidence of malice, or anything unreasonable about 
it from which malice could be inferred?

The learned counsel was pressed about this and he put for
ward three things and they were, I think, so remote that there 
it not a hint of them in the summing up. They were not put 
before the jury then at any rate.

He said, first, that Brown exceeded his instructions. He was 
told to dismiss her without making charges. Second, that the 
interview with the father, accompanied by an altercation, sup 
plied an occasion for ill-will to the plaintiff or a motive when 
he uttered the words to the mother the next morning. And. 
third, that the defendant had pleaded justification. The last one 
was practically abandoned when the authorities shewed that this 
would only be of use when it was coupled with evidence of some 
other incident from which might be inferred express malice.

848
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It was insufficient by itself: Wilson v. Kobinson, 7 Q.B. ti8. He 
did not rely upon any words in the alleged slander, any exces
sive language as suggesting malice. 1 think it would be most 
unreasonable to infer malice, ill-will, etc., from the fact that 
Brown did in reply to the expostulation of the parents, allow 
them to extract from him grounds for the dismissal. 1 do not 
think it tended to shew any malice, ill-will, etc., on his part. 
It was all a reasonable reply to the questions asked and founded 
on the knowledge the defendant had acquired as the result of 
the inquiry. lie shewed bonâ fuir reluctance to give reasons. 
Strictly the instructions to dismiss her without making charges 
did not apply to conversations afterwards with her father and 
mother, and really Mr. Bell was present on one of these occa
sions. But I think the. plaintiff can hardly avail herself of the 
instructions from Mr. Bell to the defendant.

Then the second ground. It does seem far fetched that be
cause the father of the. plaintiff had that incident with the de
fendant, therefore, that the defendant had ill-feeling towards the 
plaintiff. The plaintiff never hinted at any ill-feeling and the 
defendant has not only sworn to his friendly relations with her, 
but it appears from the ease that he was friendly to her. Read
ing the incident over that took place between the father and 
the defendant one can hardly suppose that the defendant would 
possibly have allowed himself to have any ill-feeling for the 
daughter on that account. It will be noticed that the defendant 
had given the required information which constituted the 
alleged slander before the altercation. That only happened after 
he refused to give the names of defendant’s informants. Now. 
if there was any ill-feeling on that account on the part of the 
defendant, it was not disclosed in the utterance of the alleged 
words.

I have already referred to the fact that the alleged defama
tory words in the pleading were precisely the same for both occa
sions. No worse the next morning than when uttered the even
ing before. Also the evidence that the words were the same 
before and after the altercation.

1 think the words themselves were not unreasonable, any 
excess “beyond the absolute exigency of the occasion,” and that

N.S

8.C.

Matiiksox

Hbown

Orntiem, E.J.
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N. S. there is no proof of any ill-feeling or grudge. Nothing to leave
S.C. to a jury.

Math ebon

Brown.

In the ease of Laughton v. Bishop, etc., L.R. 4 P.C. 495, 505. 
it is said :—

The only remaining question ia whether or not there was evidence of
Uraham. B.J. express malice on the part of the defendant which ought to have been 

submitted to the jury, not, indeed, a mere particle or scintilla of evidence, 
but such as could reasonably support a finding for the plaintiff. Express 
malice or as it is sometimes called “malice in fact” as distinguished from 
malice inferred by law is defined by Parke, B., in Wright V. Woodyalc, 2 
C.M. & R 573, wherein he thus expresses himself: “The proper meaning 
of a privileged communication is only this, that the occasion on which the 
communication was made rebuts the inference pritnd facie arising from a 
statement prejudicial to the character of the plaintiff and puts it on him to 
prove that there was malice in fact, that the defendant was actuated by 
motives of personal spite or ill will independent of the occasion on which 
the communication was made.”

Later, p. 508, there is a quotation from Somerville v. Haw
kins, 10 C.B. 583, 590:—

It certainly is not necessary in order to enable the plaintiff to have 
the question of malice submitted to the jury, that the evidence is such as 
necessarily leads to the conclusion that malice existed or that it should be 
inconsistent with the non existence of malice, but it is necessary that the 
evidence should raise a probability of malice and lie more consistent with 
its existence than with its non-existence.

The judgment continues:—
The rule thus laid down has since lieen recognized by the Court of 

Common Pleas in Harris v. Thompson. 13 C.B. 333. and in Taylor v. Haw 
kins. Ifi Q.B. 308. and more recently in Spill v. Manic. L.R. 4 Ex. 232. In 
the Court of Exchequer ( 'handier.

The latter ease is a very strong one and I quote one sentence, 
p. 237:—

We have not to deal with the question whether the plaintiff did or did 
not act dishonestly and disgracefully, all we have to examine is whether 
the defendant stated no more than what he believed or might reasonably 
believe. If lie stated no more than this he is not liable.

In my opinion there was no evidence of actual malice to 
submit to a jury, and if the case was submitted to another jury 
no verdict that would be given on such evidence would In- 
allowed to stand.

Holding this view I think it is unnecessary to deal with the 
different grounds of misdirection in the summing up to which 
our attention was called.

The appeal will be allowed and the action dismissed with
Appeal allowed.
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HERON v. LALANDE.
British Columbia Court of \ppial, Macdonald, C.J.A., and Martin, 

(lallihvr and Mc Phillips, JJ.A. November 2, 1915.
1. Taxes (il III F—14R«)—-Setting aside tax deed—Premature execution 

—Redemption period—Tender.
A tax <lwd will not In* set aside because prematurely executed where 

no tender is inadt* by (In* owner within the period <>f redemption 
allowed by the statute.

[Ilcron v. Lalande, 22 D.L.R. 37, aflirmed.]

Appeal from a judgment of ('lenient, J.. 22 D.L.R. 27.
Affirmed.

Joseph Mori in, K.i for appellants.
(r. E. McCrossan, for respondent.
The judgment of the Court was delivered by 
Macdonald, C.J.A.: The tax sale was effected on July 22. 

1896, and on July 22, 1898, the collector executed a deed to the 
purchaser.

The action was brought by appellants, devisees under the 
will of Robert Heron, who at the times aforesaid was the owner 
of the lots in question, to set aside the deed on the ground that 
it was made before the period allowed for redemption had ex
pired. The owners’ right was to:-

At any tinn* within 2 yenrs fmm tin* date of the tax sab* or Indore tin- 
delivery of tin* conveyance to tin* purchaser at the tax sale, redeem tin* 
land sold.

The general rule as to time in cases of this sort when not 
governed by statute, is that the date of the event from which 
the time shall run is to In* excluded from the computation : 27 
Hals. 449.

There was no statute governing a case of this sort until 1902, 
when the Interpretation Act was amended making the general 
rule referred to above, statutory : see R.S.H.C. eh. 1, sec. 42.

The deed should, in strictness, not have been delivered until 
July 22, 1898, but that circumstance does not, in my opinion, 
assist the appellants now. Had the appellants’ testator tendered 
his money on or before July 22. 1898. his right could not be 
denied him whether the conveyance had then been executed 
or not.

Tn my opinion, the premature execution of the conveyance 
did not make it a nullity : it was voidable at the option of any 
person having the right to attack it : Osborne v. Morgan, 12

851
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B. C. App. Cas. 227. When the full period for redemption had ex-
C.A. piled, and no tender had been made by the owner, the deed be-

Lalande.

came a good and sufficient deed to the purchaser, and no longer 
subject to attack, except upon the ground that the sale proceed
ings were not conducted in accordance with the law. Such an

Macdonald, attack is not made in this case, and as it is admitted that no 
tender was made within the period of 2 years, the appellants 
have no status now to attack the conveyance.

The situation therefore is that on July 23, 1898, the period 
of 2 years having then expired without tender of redemption 
money by the owner, the purchaser’s right to the property be
came absolute, and the deed prematurely executed ceased to be 
voidable except upon grounds which were not insisted upon in 
this action, namely, the invalidity of the sale proceedings.

In this view of the case it becomes unnecessary to consider 
the rights of the parties under a subsequent tax sale brought 
about by reason of non-payment of subsequent taxes.

I would dismiss the appeal. Appeal dismissed.

N. B. BLUE v. MILLER.

8. c. Sew Brunxwick Supreme Court, McLeod, CJ., White and Grimmer,
May 0, 1015.

1. LOOS AND LOGO 1 NO ( | I—9)—CONTRACT FOB CUTTING AND HAULING—
Non-designation of scale—Rights of parties as to appoint.

In an action f >r a balance claimed due on a contract for cutting and 
hauling logs, containing a clause that they are “to be paid for ac
cording to the count ami scale of ------, which shall he final and con
elusive between the parties,” without naming the scale to lie used, 
the phiintilF will not ho bound by the scale appointed by the defendant, 
hut evidence of scales appointed by both will lie received to determine 
the quality of logs to Le paid for.

*2. Set-off and counterclaim (HI—2)—Breach of contract—Want of 
proof and pxrticulars—Jury's finding of performance.

The amount of damages assessed on a counterclaim for breach of 
contract will not be deducted from the amount awarded the plaintitT. 
where no particulars are furnished and no proof of damage offered to 
support the counterclaim, and where the jury has also found that the 
defendant had accepted what the plaintiff did as a fulfilment of the 
contract.

Statement Motion for new trial and to set aside verdict in favour of 
plaintiff in action on balance due on written contract for cutting 
and hauling logs. Refused.

W. A. Ewing, K.C., supported the motion.
T. ./. Carier, K.C., for plaintiff, contra.
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The judgment of the Court was delivered by
Grimmer, J.:—This action is brought to recover an amount 

claimed to be due the plaintiff under a written contract made 
by Charles Miller, now deceased, with the plaintiff for the cut
ting and hauling of a quantity of logs.

It is dated October 15, 1912, and provides chiefly that the 
plaintiff is to cut logs on lands of the New Brunswick R. Co., 
then under permit to the said Charles Miller, and to deliver in 
the Tobique Corporation 500,000 superficial feet, more or less, 
of spruce logs of named sizes, and a like amount of cedar logs 
of named sizes, with an allowance of 10 per cent, of fir logs. For 
spruce and fir plaintiff was to be paid $7 per thousand, and 
$7.35 per thousand for cedar. The contract further provides— 
all logs shall be pai«l for according to the count and scale of , which
scale shall be final and binding and conclusive between the parties hereto, 
and the expense of the said scaler shall lie paid for by the said Charles 
Miller.

The said Miller also agreed to make cash advances to plain
tiff as his work progressed, in part payment under the contract, 
not exceeding, however, the value of the work done when the 
advance was made, which value was to be determined by said 
“Charles Miller’s scaler or any other agent or scaler of said 
Charles Miller.”

From the evidence it appears the parties met in St. John 
and arranged for the contract, which, however, was not formally 
drawn up for about 6 weeks later, though the plaintiff had at 
once proceeded to work.

Finally Miller prepared the contract in duplicate, mailed it 
to the plaintiff, who some time after signed one copy and re
turned it to Miller. The sealer’s name was left blank in the 
contract, and it was never filled in, nor does it appear in the 
evidence that any arrangement was ever made between the par
ties as to the scaler. Miller sent, however, one Wisely, a scaler 
of his own selection, to scale the logs, whose first visit to the 
brows was on December 3, notwithstanding the plaintiff had 
been at work since September.

Evidence was given that previous to the visit a number of 
logs, about 400, which had been landed by plaintiff in the brook

N. B.
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hud been carried away by a freshet, and were not seen or sealed 
by Wisely, or ever taken into his account.

Wisely visited the operation several times during the winter, 
but the plaintiff, becoming dissatisfied with the scale allowed 
him, employed one Ferguson, a sworn sealer, to go over the logs 
for him.

Evidence was given as to the methods of the two scalers, and 
the manner in which they arrived at their respective scales was 
fully explained to the jury.

There was quite a difference in the returns of the two men 
and Miller refused to accept or recognize the scale made by 
Ferguson, the plaintiff’s scaler, and the plaintiff refused to be 
bound by the scale of Wisely. In view of the making of the con
tract and the evidence given on the trial as to the manner in 
which the work was carried on thereunder, the manner in which 
the scalers were appointed, the manner in which the scaling was 
done, the scale returned by the respective scalers, the Chief Jus
tice (K.B. Division) left to the jury questions involving the 
total quantity of logs actually delivered in the Tobiquc Cor
poration by the plaintiff under the contract for which Miller 
should pay as reported by the respective, sealers ; the appoint
ment of the sealer, and the plaintiff’s consent thereto; the settle
ment of accounts under the contract between plaintiff and Mil
ler; the manner in which the logs were scaled by Miller’s scaler, 
and the acceptance by Miller on his part of the fulfilment of the 
contract by the plaintiff; and as these several questions were 
properly left, involving only questions of fact, the finding of 
the jury must be conclusive, there being, in my opinion, ample 
evidence to justify and sustain the same.

I am also of the opinion there was no provision in the con
tract for a final and conclusive scale between the parties, no 
sealer having been named therein whose scale was to be final.

This may have been an oversight, or neglect or indifference 
on the part of Miller, but no scaler having been named, the 
question of the quantity of logs hauled under the contract was 
properly left to the jury, both parties having an equal right to 
have the logs sealed for their own information. Under the evid-
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ence of the sealer Wisely, it was all the more justifiable and 
necessary that the jury should state the quantity of logs, as to a 
reasonable man it is quite impossible to understand from the 
method followed by Wisely how he could possibly know the num
ber of logs hauled, or their contents, when he neither saw, meas
ured or even counted more than 25 per cent of the cut.

The other question involved in this suit is the claim of dam
ages on the part of Miller for breach of the contract by plain
tiff. The jury found on a question left to them that the plaintiff 
committed a breach of his contract, in not delivering the amount 
of cedar logs contracted for, and assessed the damages at $200. 
The defendant Miller, in his pleadings, had counterclaimed for 
damages for breach of contract, but gave no particulars of the 
damages suffered or sustained by him, and on the trial failed to 
support his claim. The jury, however, found as stated, the ques
tion having been left to them, and they also found that Miller 
had accepted the work done by the plaintiff in fulfilment of his 
contract, and they may have been misled in view of these two 
questions. In my opinion no evidence having been given on 
the trial, the question as to damages was unnecessarily left to 
the jury and the defendants cannot now derive any benefit there
from. The defendant Miller did not make known to the plaintiff, 
nor communicate to him what injury he was likely to suffer 
through breach of the contract, and he cannot now charge him 
with the damage he incurred, if any. Ordinarily, for the breach, 
l:e would have been entitled to some (nominal) damages, but 
as he did not see fit to claim any, and gave no evidence of any 
on the trial, it is difficult to see how the jury arrived at the 
conclusion he had suffered to the extent of $200, when he had 
also, according to their finding, aeeepted the fulfilment of the 
contract. The Chief Justice was therefore right in refusing to 
deduct the $200 as damages from the sum of the verdict, and the 
same must be confirmed and this appeal dismissed with costs.

Application refused.

N.B.
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VIVIAN v. CLERGUE.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Davies, Idington, 

Duff, Anglin and Brodeur, JJ. June 24, 1915.
1. Vendor and purchaser (§ II—33)—Liability for purchase price— 

Sale of property by vendor—Defaults by new purchaser— 
Rioiits of vendor.

The liability for the purchase price under an agreement for the sale of 
mining lands, even though expressly reserved in an agreement whereby 
the property is subsequently sold to a new purchaser, docs not continue 
against the original purchaser after a foreclosure by the vendor for 
defaults by the new purchaser.

|Vu»«m v. Clergue, 20 D.L.R. GOO; 32 O.L.R. 200, affirmed.)

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, 20 D.L.R. 060.

W. M. Douglas, K.C., and A. //. F. Lefroy, K.C., for the 
appellants.

G. F. Shepley, K.C., and //. S. White, for the respondent. 
Sir Charles Fitzpatrick. C.J., concurred in the judgment 

dismissing the appeal with costs.
Davies, J.:—I concur with Anglin, J.
Idington, J.:—The respondent bought from the appellant a 

mining property for the sum of SI25,000 payable by instalments, 
paid $500 cash and gave his promissory note for $4,500 to complete 
the cash payment. The appellant recovered judgment against 
him on said promissory note and that judgment was paid by him 
some time before February, 1906. Meantime he had entered into 
possession of the property and assigned his purchase to the 
Standard Mining Co.

Thereupon, on March 10, 1905, an agreement was entered 
into between respondent of the first part, the said mining com
pany of the second part, and appellant of the third part. Therein 
the foregoing facts, save as to payment of said judgment, were 
recited, and the further facts that the mining company had agreed 
to assume the payment of said purchase money and all other 
obligations imposed by the said contract upon the purchaser 
thereunder and that the parties desired in some respect to modify 
the terms of said agreement and to define their rights by a more 
formal document.

Then followed the last three recitals which may help to inter
pret the clauses of said document now in question and are as 
follows:—

And whereas the vendors also claim that the party of the third pari is 

personally liable for the sum of twenty-four thousand dollars, a portion of the 
purchase money, falling due on the 23rd day of June, 1004, and is also liable 
for a portion of the instalment to fall due on the 23rd of June, 1905.
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And whereas the party of the third part disputes all personal liability 
therefor.

And whereas the parties hereto desire in the making of this agreement to 
reserve all rights and liabilities both of the vendors and of the party of the 
third part with respeet to the twenty-four thousand dollars which fell due on 
the 23rd of June, 1901, and of the said payment accruing due on the 23rd 
of June, 1903.

I will refer presently to the operative parts of said agreement 
thus introduced.

The appellant, on June 27, 11)00, commenced an action against 
respondent to recover the sum of $33,000, being the instalment of 
June 23, 1004, and part of that of June 23, 1005, which are referred 
to in these recitals I have quoted.

In that action the appellant recovered judgment for $33,550.20, 
and therefrom respondent appealed unsuccessfully to the Divi
sional Court and the Court of Appeals for Ontario, and finally to 
this Court.

These decisions, Vivian tV Co. v. f'len/ue, are respectively re- 
ported in 15 O.L.K. 280, 10 O.L.H. 372, and 41 Can. S.C.R. 007.

It was contended therein amongst other things that the 
property having passed from the appellant, the vendor, by virtue 
of a tripartite agreement, and it being no longer possible for it to 
give to the res , the vendee, title thereto, the light to
recover from the vendee was gone. This Court as well as those 
through which the case travelled here held that the respondent, 
notwithstanding that and other contentions set up, was liable.

It is pressed upon us by Mr. Douglas that the right so main
tained cannot now be disturbed by what has since transpired.

The appellant issued execution upon said judgment. The 
Standard Mining Co. failed to pay purchase money as provided 
by the tripartite agreement above referred to; the appellant pro
ceeded to declare under power therein the agreement null and to 
re-sell the property for $75,000, and, therefore, the respondent 
moved to set aside the said execution and obtained the order so 
asked for saving as to costs; which has been upheld by the Appel
late Division of the Supreme Court of Ontario.

It appears to me that the correctness of such holding must 
turn upon the interpretation to be given the agreement of March 
10, 1905.

That agreement expressly provided for the sale by appellant 
to the mining company with the usual provisions one would expect

CAN

8. C.

Vivian

I'lrrovk.

Itftngtnn, J.

.*)»—24 D.I..R.

5034



858 Dominion Law Reports. ( 24 D L R.

CAN. to find in such a contract of sale and purchase, plus a few special
8. C. provisions designed to preserve for appellant the liability of re

(LRBOIK.

spondent for the parts of the original purchase money in respect 
of which the judgment has been recovered, which is now in ques
tion, and at the same time provide for its discharge out of the first

Idlngton. J. payments to be made by the mining company.
Clause 9 substituted the mining company for the respondent in 

the original agreement, and that was to be deemed merged in this 
agreement subject, however, to the provisions next contained.

That is followed by clause 10, reading thus:—
10. It is expressly agreed and understood that this agreement, and any

thing that may be done hereunder, shall not affect or prejudice the claim of 
the vendors against the party of the third part in respect of the sum of 
$24,000 which fell due on the 23rd June, 1904; or the payment accruing due 
on the 23rd June, 1905, or for interest upon the unpaid purchase money 
up to the date of the said assignment hereinbefore in part recited, nor shall it 
affect or prejudice the rights of the said party of the third part with respect 
thereto, but until the purchaser shall pay the first two instalments of $24,000 
each, with interest as aforesaid, the rights of the vendors and the party of the 
third part shall remain as they now are in respect of said instalments and 
interest.

Clause 12 provided that all moneys paid under this agreement 
shall in the first place be applied towards the discharge of said 
judgment (being that on the $4,500 note) and then towards the 
discharge of the claim of the vendors against the respondent in 
respect of which their rights have been thereinbefore reserved, 
being manifestly the claims referred to in clause 10, which arc 
now in question.

The judgment first referred to as already stated has been paid 
and hence out of the way. Nothing seems to have been paid on 
the purchase by the mining company.

Clause 8 of the agreement provided that upon such default as 
thereby occurred the appellant might forfeit the agreement by 
giving a month’s notice; which on the default that took place 
was duly given. Then it was declared that upon such forfeiture 
this agreement shall be null and void.

Is there any answer to that realized result of what was con
templated? If null and void thereby, is not the respondent in 
the same position as if the agreement never existed? Is the 
relation between the parties hereto not left as it was originally of 
vendor and vendee with a judgment in favour of the former against 
the latter? Is not the contemplated merger of the original agree-
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ment in this later one at an end? Was it not a conditional 
merger? The suggestion is certainly a legal curiosity, but how 
otherwise can we give effect to the purpose* of the parties? Can 
we say the agreement stands despite this declaration of its nullity?

It was quite competent for the parties to have provided instead 
thereof that the appellant should be at liberty to resell the prop
erty. In that case the liability of the respondent as determined 
in the litigation to which I have adverted might have to be con
sidered as finally determined and the result, it might in such 
event, have been argued, was that as he had assented to this sale 
to the mining company, he could not complain that his right as 
vendee had been infringed and he, therefore, entitled to be re
lieved as he claims herein.

But if this agreement and all therein is to be treated as null 
and void, surely the parties are restored to their original position 
as vendor and vendee, the original contract of sale and purchase 
and the judgment now in question standing for part of the pur
chase money. In that case it seems clear the relief given below is 
what respondent as vendee is entitled to.

If the re-sale had taken place by virtue of a provision in the 
later agreement, some very interesting questions might still have 
arisen. Such as in that case was he to be held only a surety for 
the mining company, or in some such sort of position entitled to 
relief over against that company and thereby entitled to claim 
subrogation in some way I need not pursue.

My construction of the agreement as result of the foregoing 
analysis is that all it stood for is at an end and respondent entitled 
under the authorities to the relief he sought and got. I cannot 
see my way to holding the declaration of intended merger of such 
a character as to dominate all else in the agreement. It was not 
so argued.

The appeal should be dismissed with costs.
Duff, J.:—What is the meaning of Clergue’s being personally 

liable notwithstanding anything “done” under the agreement? 
It would be an extreme construction to hold that Clergue’s obli
gation which would be a secondary obligation should persist not
withstanding the fact that the primary obligation had been 
destroyed. The clause was no doubt intended to deprive Clorgue 
of some of the defences ordinarily open to a surety in consequence 
of an agreement between a creditor and the primary debtor—

CAN
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giving time to the debtor for example. I think the construction 
proposed by which Clergue’s obligation is held to continue after 
the primary obligation has been wiped out must be rejected.

It is necessary to note very distinctly that no question is raised 
as to the validity and effectiveness of the so-called forfeiture. 
The appellant is insisting upon the forfeiture and the vendee is 
not disputing it. The result of the appellant’s contention if 
successful would be that Clergue would be entitled to enforce 
his indemnity against the assignees and in that way the assignees 
would be compelled to pay an unpaid instalment after the contract 
had been put an end to. That would be a fraud on this contract.

Anulin, J. :—Upon the assignment to the Standard Mining ( o. 
of his contract to purchase from the plaintiffs the defendant 
became entitled to be indemnified by his assignees against liability 
under it. The right of indemnification carried with it a right 
in the event of his being called upon to pay the plaintiffs, to a 
lien for the sum so paid on the Standard Mining Co.’s interest in 
the land, or to subrogation pro tanto to the rights of the plaintiffs 
under their vendors’ lien: Vivian v. Clergue, 16 O.L.R. 372, at 
379. By a subsequent agreement, to which the plaintiffs, the 
defendant, and the Standard Mining Co. were parties, the lia
bility of the defendant to pay two instalments of purchase money 
due under his original agreement, and now in controversy, was 
expressly preserved, as were also his rights with respect thereto, 
and it was declared that the rights of the vendors and of the 
defendant should “remain as they now are in respect of said 
instalments and interest.” Amongst such rights were those 
incident to the position of quasi-surety to the plaintiffs, which the 
defendant held, for payment to them by the Standard Mining Co. 
of these instalments of the purchase money.

Judgment was recovered against him in the present action 
for the two instalments in question, which the Standard Mining 
Co. had failed to pay. Before realizing on this judgment, the 
plaintiffs, exercising a power conferred by their agreement with 
the Standard Mining Co., annulled their contract for sale to that 
company by notice to them. Without any notice to the defendant 
they subsequently sold the land thus forfeited to another purchaser 
for $75,000—$50,000 less than the sale price to the Standard 
Mining Co. The defendant claims that he was thereby discharged
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from his liability to the plaintiffs and that execution on the judg
ment against him, still unsatisfied, should be stayed except as to 
costs; and his right to that relief has been upheld in the provincial 
Courts.

By extinguishing the interest of the Standard Mining Co. in 
the land and re-selling it, the plaintiffs have put it out of their 
power to place the defendant in the position he was entitled to 
occupy upon making payment in fulfilment of his obligation as 
surety. Having done so they, in my opinion, disabled themselves 
from enforcing their judgment. Indeed, by annulling their con
tract with the Standard Mining Co. they would seem to have 
extinguished the defendant’s liability for any moneys not already 
paid, although judgment had been recovered for them. The 
liability of the principal debtor, the Standard Mining Co., no 
longer existed and with it the liability of the surety also ceased. 
An unsatisfied judgment against the principal debtors for purchase 
money could not have been enforced after the vendors took back 
the land. Cameron v. Bradbury, 9 Or. 67: Gibbons v. Cozens, 29 
O.R. 356; McPherson v. U.S. Fidelity Co., 26 O.W.R. 620. The 
surety’s position must be at least equally favourable. The former 
judgment in this action affords no support to the plaintiffs’ con
tention in this appeal. No question such as that now before us 
was, or could have been, then presented for consideration.

The appeal fails and should be dismissed with costs.
Brodeur, J.:—By their agreement of March 10, 1905, the 

appellants sold to the Standard Mining Co. of Algoma certain 
property with the condition that upon default of payment of the 
purchase price the appellants could rescind the agreement which 
would then become null and void.

The appellants having exercised that power of rescission, the 
contract was put an end to and they could not afterwards claim 
the payment of the purchase money from the purchasers.

The same property had been previously sold to the respondent, 
but he failed to pay the instalment that became due in June,
1904, and it was agreed then between the appellants and the 
respondent that the property would be re-sold for the same price 
to the Standard Mining Co. and the agreement of March 10,
1905, was then passed for that purpose. It was stipulated that 
the
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agreement and anything that may be done hereunder shall not affect or 
prejudice the claim of the vendors against the party of the third part (Clergue) 
in respect of the sum of $24,000 which fell due on the 23rd June, 1904, . . .
nor shall it affect or prejudice the rights of the said party of the third part 
with respect thereto, but until the purchasers (.Standard Mining Co.) shall 
pay the first two instalments of $24,000, etc.

We have to construe the agreement and specially the clause 
just quoted.

There is no doubt that the respondent was bound to pay the 
sum of $24,000. He tried to dispute that liability, and this 
Court decided against him, Clergue v. Vivian, 41 Can. 8.C.R. 607. 
But the appellants having thought advisable to rescind the 
contract because the payments were not properly made, can they 
still claim from the respondent the payment of those $24,000?

The cancellation of the contract has put an end to the right 
of the vendors to claim the payment of the purchase money. 
But they say that the obligation of Clergue did not cover any 
part of the purchase money. I cannot accede to such a pn po
sition. I consider that Clergue wras surety for a part of the pur
chase price, and as the vendors cannot, after the rescission of the 
contract of sale, claim any part of the purchase money from their 
purchasers, they could not proceed also against the surety.

We must not forget also that it was formally stipulated in the 
agreement that the whole agreement would become null and void 
in case the vendors would exercise their right to rescind. The 
nullity w'hich is stipulated would affect all the obligations men
tioned in it, not only the obligations of the purchasers, but also 
the obligations of Clergue.

The judgment a quo which declared that the appellants could 
not recover from the respondent is well founded and should be 
confirmed with costs.

Appeal dismissed.

PREVOST v. BEDARD
Supreme Court of Canada. Sir Charles Fitzpatrick, C.J., Idington. Duff. 

Anglin and Brodeur, JJ. May 18, 1915.
1. APPEAL ( X VI11 F—090)—JUDGMENT ON—I’OWEB OF CORRECTION.

An appellate court has jurisdiction, after its formal order has been 
issued, to recall it for the purpose of amending errors or omissions due 
to oversight or mistake.

[Penrose v. Knight, (out. Dig. 1122; Hat tray v. Young, (tout. Dig. 
1123; MtVaughey v. Stringer. [1914] 1 Ir. R. 73; E. v. E.. [1903] I*. 
H8. applied; Prevent v. Bedard. 24 D.L.R. 153, 51 Can. S.C.R. 149. re 
ferred to.]
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Application, by motion on behalf of the respondent, for an 
order varying the formal judgment transmitted to the Court 
below, upon the dismissal of the appeal in this cause, 24 D.L.R. 
153, by correcting an omission therein.

St. Germain, K.C., supported the motion.
Lamarche, K.C., contra.
Sir ('hauler Fitzpatrick, V.J., agreed in the judgment 

allowing the motion.
A nulls, J. :—The respondent moves to amend the judgment 

of this Court as issued oil the ground that it fails to provide for 
a formal amendment of the declaration and of the judgment 
based upon it pronounced by the Superior Court. By an acci
dental slip or oversight the declaration omitted a reference to 
the cadastral number of the subdivided official lot which covered 
the property in respect of which the plaintiff brought his peti
tory action. The judgment of the Superior Court in this respect 
followed the declaration and in this Court an appeal from the 
judgment of the Court of Review affirming it was dismissed. At 
the hearing of the appeal counsel for the respondent directed 
attention to the mistake and asked that the judgment of this 
Court should provide for the necessary amendment. That the 
amendment would be made if the respondent should be success
ful would appear to have been taken as a matter of course, and 
that probably accounts for the fact that in disposing of the 
case on the merits the Judges omitted to mention the amend
ment. The matter also appears to have escaped the attention of 
the solicitors in issuing the certificate of judgment and the 
omission was not discovered until after the formal certificate 
had been transmitted to the provincial Courts.

In Rattray v. Young, ('out. Dig. 1123, this Court appears to 
have held that it has jurisdiction after its formal judgment has 
I>een issued to recall it for the purpose of amending errors or 
omissions in it due to oversight or mistake—the same power 
which is exercised by the Supreme Court of Judicature in Eng
land under O. 28. r. 11. Similar jurisdiction was exercised in 
Penrose v. Knight, Cout. Dig. 1122.

In E. v. E., [1903] P. 88, the President of the Probate Divi
sion directed the amendment of the judgment of that Court by
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providing for the date from which certain payments ordered 
were to run. This date had been inadvertently omitted in de
livering the opinion of the Court. Exercising similar jurisdie 
lion the Master of the Rolls in Ireland, where the plaintiff, 
through an error of account in the notice of motion, had ob
tained a judgment for less than he was entitled to, directed the 
necessary amendment to be made : McCaughey v. Stringer, [1914] 
1 Ir. It. 73. Of course this jurisdiction is distinct from the in
herent power which the Court possesses to correct its formal 
judgment when it finds that as drawn up it does not correctly 
state what the Court actually directed and intended. There can 
be no doubt that the omission to provide in the judgment for 
the amendment was due to an accidental slip or oversight. Had 
the request and necessity for it been present to the minds of the 
Judges when delivering judgment it would certainly have been 
directed. In delivering its judgment dismissing the appeal, tin- 
purpose of the Court clearly was that the respondent should 
have an effective judgment for the relief which he sought. 
That intention might be defeated if the Court were powerless to 
grant the amendment now asked. Under these circumstances I 
am of the opinion that the motion should be granted, but only 
upon payment of the costs of it by the respondent as he should 
have seen that the amendment was provided for in the judgment 
of the Court as issued, and should, if necessary, have spoken to 
the minutes of judgment for that purpose: Re Swire, 30 Ch. I). 
239.

Brodeur, J., concurred with Anglin, J.

Idington and Ditff, JJ., dissented.
Application granted.



MEMORANDUM DECISIONS.
Memomnde <>f lv*s important ( n*v» clin|iuw-<l of in superior h ml appellate 

t ourla without written opinions or upon short mémorandum decision* 
and of mdccted t a see decided by local or district Judge*.

Master* and Referee*.

LOWERY AND CORING v. BOOTH.
Ontario Supreme Court, Mit/il/elon, J. June 22. I III 5.

Watkrh (§11 1 155)- Mights of lumbermen floating logs
in river- Injury to <lam. | Action for damages for the destruc
tion of a cofferdam.

H. McKay, K.C., and II. F. Upper, for plaintiffs.
U. F. Shcpley, K.( and Wentworth (Irecnc, for defendant.
Middleton, J.:—The plaintiffs sue to recover damages aris

ing from the destruction of a certain cofferdam built in the bed 
of the Montreal river destroyed, it is said, during the passage 
of the defendant’s logs down the stream in May. 1911.

The question in issue in the action turns. I think, entirely 
upon the true effect of the Rivers and Streams Act. which may 
conveniently be referred to in the revision, as there is no mat
erial change in the statute. By this Act. R.S.O. 1914, eh. 130, 
see. 3, a right is given, subject to the provisions of the Act, 
during spring freshets to float and transmit timber down all 
rivers; and by sub-sec. 3 it is provided that, where necessary to 
remove any obstruction front the river to facilitate the trans
mission of timber, the obstruction may be removed, “doing no 
unnecessary damage to the river or to its banks.” Section 4 
provides that, where there is a convenient opening in any dam 
or other structure in or upon the bed of the river for the pass
age of timber, no person using the river for floating timber shall 
“injure or destroy such dam or other structure or do any un
necessary damage to it or to the banks of the river.”

It is argued that this latter section applies to this ease, and 
that there is no liability unless it can be shewn that what was 
here done can be described as “unnecessary damage” to the

In this ease the only evidence given by those competent to 
speak upon the subject is, that the course adopted by the defen-
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dant in taking this vast quantity of logs down the stream was 
the usual recognised and proper course from the standpoint of 
the practical lumberman.

Reference to Thompson v. Hill (1870), L.R. 5 L'.P. 564; 
McCulloch v. State of Maryland (1810), 4 Wheat. 316; Mobile 
and (Hrard K.K. Co. v. Alabama Midland li. \V. Co. (1888), 87 
Ala. 501 ; Purdy v. Lynch (1895), 145 N.Y. 462, 473 ; St. Louis 
and San Francisco K. Co. v. Franklin (1909), 123 S.W.lt. Repr. 
1150; In re (iasquoine, 11894 J 1 Ch. 470.

1, however, base my decision not upon definitions found 
in dissimilar cases, but upon the broad principle that this 
statute intended to confer upon lumbermen the right to 
use streams for flotation of timber with immunity from 
damage for injuries done to the property of others unless 
it can be found affirmatively that the operations were con
ducted negligently and with reckless disregard of the rights of 
others ; and, as I am unable in this case to find that negligence 
has been made out. the action fails.

Action dismissed with costs.

LAVERE v. SMITH'S FALLS PUBLIC HOSPITAL.
Ontario Supreme Court. Britton. ./. June *28. UH5.

Charities (§11 ('—52)—Negligence—Injury to patient in 
hospital - Liability — Care in selection of attendants. \ — 
Action for damages for negligence causing injury to the 
plaintiff, who was operated upon in the defendants' hospital, 
and who, by reason of the carelessness of the doetom or nurses 
or some person or persons in attendance, was scveivly burnt by a 
hot brick or bricks in the bed to which she was removed after the 
operation and when she was unconscious.

7. A. Hutcheson, K.C.. for plaintiff.
(i. //. Watson, K.C., and ./. A. Hope, for defendants.
Britton, J. :—The plaintiff, a married woman, who 

resided with her husband at Winchester, was suffering from an 
internal malady, and was advised by her physician to submit to 
a surgical operation. To this she consented, and she chose thi 
defendants' hospital. She arranged with Dr. Ferguson and Dr. 
Gray, of Smith’s Falls, for the operation and for their attend
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ance upon her so long as might be necessary. The plaintiff and 0NT-
her husband were alone responsible for the payment of the modi- s. c.
col men for the operation and such attendance upon her as might 
be necessary.

The plaintiff applied to the defendants for admission, and 
it was agreed that she would be admitted to a room of her own 
selection, and that the charge would be $9 a week for room and 
board, and she paid $9, being one week in advance. Nothing was 
specially said about attendance ; but a nurse in training had 
charge of the room which the plaintiff occupied, and the attend
ance reasonably necessary was implied in the arrangement made.
The customary attendance was—and it was so in this ease—that 
a nurse in training should have charge of certain rooms; and to 
one was assigned the room of the plaintiff.

The defendants’ hospital is a charitable institution, depend
ent for its maintenance upon grants from the Government of the 
Province of Ontario and from municipalities, and upon individ
ual gifts and offerings. There is no share capital. For a long 
time it was held that the money so received by charitable insti
tutions could not he used or paid out for damages resulting from 
negligence of employees. That is not the case now. Such an in
stitution may be held liable, and may have to pay. See Mersey 
Docks Trustees v. dibits ( 1866), L.R. 1 II.L. 911. Liability now 
depends upon the contract between the patient and the institu
tion, and upon the real relationship between the person whose 
personal negligence caused the damage and the institution as the 
employer of such person

The contract in this case was not that the defendants would 
nurse the patient, but that the defendants would give to the 
patient reasonable care and attention, under the directions of 
her medical adviser, and comforts and conveniences, including 
food, etc., under the directions of the hospital authorities. Refer
ence to Hall v. Lees, | 1904) 2 K.B. 602; Evans v. Mayor, etc., of 
Liverpool; (1906) 1 K.B. 160; Hillyer v. dorer nors of St. Bar
tholomew's Hospital, 11909] 2 K.B. 820.

I find that the eon tract in the present case was, and that the 
only duty to the patient was, that the president and directors 
should in good faith use due care and skill in selecting the medi
cal staff, and in employing and in permitting nurses in training
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ONT. and other assistants to work for and attend to patients in the 
$ c institution.

I am of opinion that, as decided in the case of HiUyer v. 
Governors of St. Bartholomew’s Hospital, the relationship of 
master and servant does not exist between the directors and the 
physicians and nurses and other attendants assisting at an opera
tion. This is so whether the attending physicians and nurses 
are paid by the hospital or not.

This hospital seems to have been generally well managed. 
The directors are not guilty of any negligence in selecting any 
of the official staff or in the selection of attendants or nurses in 
training.

Interpreting the rule as to liability applicable in the present 
case, I am of opinion that the action should be dismissed, but 
without costs. Action dismissed.

McDonald v. Lancaster separate school trustees.
Ontario Supreme Court, Appellate Dilution, Meredith, CJ.lt.. Garroir.

Maelaren, Magee, ami Hoilgin», ,1.1.A. July 12. 1915.
Schools (§ V—84)—Separate denominational schools—Use 

of French language—Religious teachings — Breach of depart
mental regulations—Injunction.)—Appeal by the defendants 
the Board of Trustees of Roman Catholic Separate School Sec
tion No. 14, Lancaster, and the individual trustees, from the 
judgment of Falconbridge. C.J.K.B., 31 O.L.R. 360.

N. A. Belcourt, K.C.. A. C. McMaster, and ./. II. Fraser, tor 
appellants.

./. A. Macdonell, K.C., for plaintiff, respondent.
McGregor Young, K.C., for Province of Ontario.
The judgment of the Court was delivered by
Hodginb, J.A. :—Upon the argument of the appeal, counsel 

for the appellants did not attack that part of the judgment 
which enjoined the Board of Trustees from continuing to employ 
Léontine Sénécal as a teacher, so long as she was disqualified 
under the regulations of the Department of Education, nor the 
award of damages and costs against those defendants. It was 
admitted by all parties that the formal judgment should be 
varied by confining the award of damages and costs, as was 
evidently the learned trial Judge’s intention, to the appealing 
defendants.
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This leaves as the only operative part of the judgment affect
ing the parties to this appeal, para. 4 thereof, reading as fol
lows: “4. And this Court doth further order and adjudge that 
all the said defendants and each of them be and they are hereby 
restrained from using or allowing the use of French as the lan
guage of instruction or communication in the said school so 
long as the same shall not be permissible under the said regula
tions. ’ *

As to this clause it is obvious that, while the regulations 
stand (and they were not attacked in this case as ultra vires). 
no objection can be taken to its language, nor, in view of the 
facts, to its propriety, and this was admitted by counsel for the 
appellants. But both they and the other counsel concerned 
united in asking that the Court indicate what was, in its opinion, 
the particular breach or breaches of the regulations aimed at and 
the extent of that breach, so that all parties might govern them
selves accordingly. In complying with that request, so far as 
it may properly be done, it should be understood that no 
sanction is given to the idea that the form of the injunction is 
otherwise than proper and usual.

The breach of the regulations, therefore, which has, to my 
mind, taken place, is the teaching of French, either under clause 
3(1) or 4, without the fulfilment of the conditions embodied in 
them, and in a school not designated by the Minister as an 
English-French school.

The appeal fails to disturb the judgment except in respect 
to the matter admitted by all parties to have crept into the 
formal judgment by error, and must be dismissed with costs.

Appeal dismissed.

BROWN v COLEMAN DEVELOPMENT CO.
Hntario Huprnnc Court. Miihlleton. ./. June 25. 1915.

Contracts ( § I E 2—70)—Statute of Frauds—Moneys ad
vanced to company — Oral promise of president to repay — 

Suretyship.]—Appeal by the defendant Gillies from the report 
of an Official Referee.

//. S. White, for appellant.
//. K. Rose, K.C.. for liquidator of the defendant company.

ONT.
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\V. M. Douglas, K.C., and S. W. McKeown, for plaintiff, 
respondent.

June 25. Middleton, J. :—The defendant Gillies at one time 
owned certain mining property in the township of Coleman. 
After the incorporation of the company, he sold this property to 
the company, in consideration of the allotment to him of the 
great bulk of the stock of the company. He was therefore vit
ally interested in the success of the corporate undertaking, but 
he had no other interest in it save that derived from his stock
holding therein. Gillies was the president of the company ; 
Brown was the secretary.

The company had no money with which to carry on its un
dertaking, and Gillies advanced to it, for the purpose of enabling 
it to meet its liabilities, a very considerable sum. Brown, in his 
capacity of engineer for the company, supervised the manage
ment of these operatiorts, and was to receive the salary of $10 
per day from the company. He sent in accounts to the com
pany for this salary from time to time, and stock of the com
pany was issued to him at the price of 25 cents per share. Some 
of this stock he marketed, and it appeared that the price realised 
was much more than the 25 cents ; so he also had an interest 
in the continuation of the company, although his interest was 
very much smaller than that of Gillies.

A time came when Gillies had apparently exhausted his 
ready money, and Brown commenced advancing money, as he 
alleged, upon the appellant’s promise to re-pay it. The appel
lant denied the promise.

The amounts paid out by Mr. Brown in this way for the 
company reached a very large total. In the statement of claim 
particulars arc given of sums amounting to $9.274, in addition 
to a balance in respect of wages of $3,300.

The defendant Gillies denies entirely the promise to repay. 
He claims that the advances made by Brown were made by him 
to the company, and that the motive for making the advances 
by Brown was to secure the continuance of this company, so 
that Brown could profitably market the shares which had been 
issued to him.

The learned Referee has found that the advance was
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un advance to Gillies, and not to the company, and that 
therefore the Statute of Frauda has no application. I 
cannot view the matter upon the evidence in this simple way. 
The plaintiff did not himself so regard the situation, for he 
rendered his accounts to the Coleman Development Company 
as debtors, and he included in this same account claims for ad
vances and salary. It is admitted that the salary is a claim 
against the company, and the company alone. . . .

I have come to the conclusion that the Statute of Frauds 
affords a defence, and that the promise made by Gillies was in 
truth a promise to answer for the debt of the company. The 
real test, as 1 understand all the cases, is this: Is there a prin
cipal debtor liable? If there is, then the contract is one of 
suretyship. If there is not, then the contract is one of primary 
liability.

Reference to Forth v. Stanton (1869), 1 Wms. Saund. 220, 
233; B irk mil r v. Darnell (1704), 1 Salk. 27, annotated in Smith’s 
Leading (’ases, 11th ed., vol. 1, p. 299; Lakeman v. Mount- 
Stephen (1874), L.R. 7 H.L. 17, 24; James v. Balfour (1882), 
7 A.R 461.

The distinction and the true principle underlying these 
cases is well shewn by Harbury India Rubber Comb Co. v. Mar
tin, 11902| 1 K.R. 778; Davys v. Buswell, [1913] 2 K.B. 47.

Upon this ground the appeal must be allowed, with costs 
here and below, and unless there is to be a further appeal the 
action should be dismissed with costs as to this defendant.

The plaintiff should have the right to rank against the assets 
of the company now in the course of liquidation, for the amount 
found due to him by the report, subject to the right of the liqui
dator to claim against him with respect to any other matters 
which he may be advised to set up in the course of the liquida
tion. As between the plaintiff and the liquidator there should 
be no costs. Appeal allowed.

Re LAW.
Ontario Nuprrnie Court, Rritton, J. Jutie 26. 1915.

F.xkcvtors and administrators ( § VI—130)—Final distri
bution—Payment of balance to foreign administratrix.]— 
Application by the f'anada Tniat Company, the Ontario ad-

OHT.
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ministrators of the estate and effects of Thomas Parker Law, 
who died intestate in Chicago, in the State of Illinois, where he 
was resident at the time of his death, for leave to pay into Court 
the balance of the amount realised by them from the assets in 
Ontario of the deceased, after payment of all claims and ex
penses, and for payment out thereof to Catherine Irene Law, 
the widow of the deceased, who had been duly appointed by the 
Probate Court at Chicago the administratrix of the whole of his 
estate, or for leave to pay directly to her.

The persons beneficially entitled to the estate, after payment 
of debts and liabilities, were the widow herself and three chil
dren, one of them an infant.

F. I*. Betts, K.C., for applicants.
F. W. Harcourt, K.C., Official Guardian, representing the in

fant.
Britton, el.:—T. P. Law in his lifetime was resident 

at Chicago, and died there intestate, leaving an estate of 
about $20,000. Letters of administration were granted by the 
Probate Court of Cook County, State of Illinois, to his widow', 
Catherine Irene Law. These were general letters, having refer
ence to the whole estate, distribution of which will be made by 
the administratrix in the home domicile of the deceased.

A part of the estate—a comparatively small pai1—consisted 
of personalty in the city of London, Province of Ontario, and 
in reference to this letters of administration were granted by the 
Surrogate Court of the County of Middlesex to the Canada Trust 
Company.

The assets in the Province of Ontario have been got in, con
verted into money, and out of it all costs in Ontario have been 
paid, and there is a net balance in hand of $744.76. This sum the 
home administratrix demands, for the purpose of making final 
distribution and winding up the estate. The present application 
is for leave to pay this money into Court and then pay it out 
to the administratrix, Catherine Irene Law, or to dispense with 
payment into Court and for leave to pay the money directly to 
her.

The persons entitled to the estate, after payment of all just 
debts and liabilities, are, the widow, one son. and two daughters 
under the age of twenty-one, but one of the daughters, viz.. Lil-



24 D.L.R.J Memorandum Decisions.

lian K. Law, was boni on the 9th March. 1897, and is over the 
age of eighteen years.

The motion is made upon notice to the Official Guardian. 
The Official Guardian calls attention to R.S.O 1914, ch. 121, 
see. 38 (2).

This is not the final passing of the accounts. It is in fact only 
a collection by the Ontario administrators for the home adminis
tratrix, to enable the latter to pass the accounts and make final 
distribution.

Every material fact is established by the applicants, and 
proof and papers having reference thereto have been tiled on this 
application, and it appeal’s that the administratrix has given 
satisfactory security for all moneys which may come to her hands 
belonging to the estate.

The order will be made, giving leave to pay this money direct 
to the administratrix. Catherine Irene Law, of the city of Chi
cago. State of Illinois, administratrix. From the amount will 
be deducted the costs of the Official Guardian, which I fix at $5. 
The balance may he paid over.

TWIN CITY ICï CO. V CITY OF OTTAWA.
Unkniu Kuprin,r for t. Mrmlitli, VJ.VJ*. -fuly 15, t!»lft.

Waters (§11 lx 166) I nnavigable stream — Riparian 
rights—Access -Title bg possession—Limitations.]—Actioft for 
a declaration that the plaintiffs were the owners of all the land 
between the shore-line of the Rideau river, as it stood in 1866, 
and the middle of the main channel, in front of their land in the 
city of Ottawa bordering on the river, and for possession, an 
injunction, and damages.

R A. Pringle, K.C., and A. Cote, for plaintiffs.
F. It. Proctor, for defendants.
Meredith, (U.C.I*.: Vndor the pleadings, the plaintiffs 

would be at liberty to enforce any riparian rights they might 
have, whether the river in question is, or is not, a navigable 
stream: but at the trial they took the position, and endeavoured 
to prove, ttiat the stream is not a navigable one, ami confined 
their claims to riparian rights upon a stream not navigable.

Only one witness was called upon this branch of the case; 
and he was called and examined as a witness for the plaintiffs.
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If his view of the question were to be accepted, the plaintiffs 
have succeeded in proof of their contention that the stream, at 
the place in question, is not a navigable one.

And, as the only proof of injury to the plaintiffs, and the 
only claim made by them at the trial, was in respect of access 
to the stream, as a highway, in winter, when frozen over firmly 
enough to carry horses and waggons, the action fails, because, 
not being a navigable stream, there is no such right of passage 
over it. It is not a highway. And, if that be so, the case is 
ended.

But, if a claim and proof in respect of other riparian l ights 
had been made, they could not, in my judgment, succeed in this 
action, whether the stream is or is not navigable. Assuming 
that it is not navigable, and that the plaintiffs’ predecessors in 
title owned the land to the centre of the stream—a thing which, 
having regard to plans, etc., 1 more than doubt—then they lost 
title to it by the defendants’ length of possession of it.

If possession give title to the land itself, no claim can be 
made regarding riparian lights, because they are effectually 
cut off by the acts of the defendants in acquiring title: just as 
if the bed of the stream had been sold to them by the plaintiffs 
with a right to do as they have done.

And, assuming that the stream is a navigable one. 
Prior to the year 1911, the bed of the stream was the property 
of the owner of the land on its bank; and, prior to that 
year, the defendants had acquired title, as before mentioned, by 
length of possession, a title which, as 1 have already said, cut 
off riparian rights. The Act of 1911—the Bed of Navigable 
Waters Act, 1 Geo. V. eh. 6 (0.)—gave the Crown the bed of the 
stream, but it did not restore the riparian rights to land which 
had legally, as well as in fact, ceased to extend to the river. 
And, as I have said, I find that there was such deprivation of 
all such rights as, under see. 35 of the Limitations Act, pre
cludes all claims in this action.

And, if that were not so, there was such long acquiescence 
in the acts of the defendants, so unalterably severing the plain 
tiffs’ land from the river, as to prevent them from seeking a 
restoration of such rights.
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The claim of the plaintiffs to the acres of dump-made land, 
as an accretion, is obviously without any foundation in fact or 
law.

Although the plaintiffs' action fails, on the short ground 
that the only proof of injury is in respect of a highway, which 
at the trial they contended is not a highway, and gave proof 
accordingly. 1 have dealt with all the points discussed at the 
trial, and others, so that the parties may have my views of them, 
whether the case is, or is not, carried further.

Under all the circumstances of the case. I do not see fit to 
make any order as to costs of the action.

And upon the question of damages 1 cannot find that, even 
if the plaintiffs were entitled to use the river in connection 
with their land, as a highway, when frozen over in winter, they 
would suffer any substantial damages if obliged to go to the 
river by way of Water and St. Joseph's streets, the defendant» 
being willing to make the means of passing from St. Joseph’s 
street to the river ns easy as from the dump, or even as from 
the land now owned by the plaintiffs in the days before the 
dump. Action dismissed without costs.

HUTH v. CITY OF WINDSOR
Ontario Muprrmr Court. Ruthrrlawl. ./. July ». 1916.

Highways (§ IV A 6—15G)—Defective sidewalk—Corrugated 
surface—Lack of repair—Liability of municipality for injuries.] 
—Action against the Corporation of the City of Windsor to 
recover damages for personal injuries sustained by the plain
tiff by a fall upon the sidewalk in front of his shop, upon a 
city street, while he was engaged in taking goods from a waggon 
into his shop. The plaintiff alleged that the sidewalk was im
properly constructed, and was in a defective and dangerous 
condition and very slippery on the 22nd December. 1914, the 
day on which he was injured.

A. R. Bartlet. for the plaintiff.
F. D. Davis, for the defendant corporation.
Sutherland, J. :—The facts disclosed in evidence arc that 

this cement sidewalk was laid in 1900. according to the usual 
specifications then in vogue therein. The surface was then corru
gated. that is to sav. a roller was put over it when finishing, for

ONT
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two purposes, to smooth the trowelling marks and to indent it so 
as to prevent pedestrians from slipping ; sueli corrugation as was 
done when the walk was laid may have been more lightly done 
than was usual, or that when done it did not take as deep a hold 
on the surface us usual. There is evidence also that, at the spot 
where the plaintiff fell, the pavement was smoother than else
where on the street, and that for some time before the accident 
and extending to the date of its occurrence, when the weather 
was frosty or rainy, people occasionally slipped and fell at that 
point.

Vpon the city is laid the statutory duty of keeping the streets 
and walks in repair ; and, under the Municipal Act, R.S.O. 1914. 
ch. 192, sec. 398, sub-see. 29, it is empowered to appoint road 
commissioners and overseen* of highways.

The corporation, having originally corrugated it, must, 1 
think, be taken to have recognised that, if it was or became 
smooth, it should be repaired by further corrugation or 
roughened, or might become dangerous. . . . It is clear that 
the walk complained of was in a similar condition for a period 
long enough to impute notice to the defendant corporation, if 
its smoothness and consequent danger in wet or frosty weather 
can be considered a want of repair.

There can be no doubt that a smooth surface on a concrete 
walk can be roughened and made safer, and that such is the 
main object of corrugation. There can be no doubt, 1 think, in 
this case that, if this had been done, the accident would not have 
occurred.

I do not think that I can find that there was any want of 
care on the plaintiff’s part. Knowing of the condition of the 
walk, he seems, according to his evidence, to have been taking 
reasonable care.

I have come to the conclusion that the sum of $800 would be 
reasonable compensation.

The plaintiff will, therefore, have judgment for that amount 
with costs. Judgment for plaintiff.

Appeal by the defendants from the judgment of Svthek 
land, J.
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The appeal was heard by Mebedith, C.J.O., Uarrow, Mac- 
laren, Maokk, and Hodginh, JJ.A., October 28, 1915.

The Court dismissed the appeal.

Re WINDATT AND GEORGIAN BAY AND SEABOARD R. CO.

Ontario dupremc Court, Middleton, J. June 22, HH5.

Costs (§1—8)—Expropriât ion of land—Costs of arbitra
tion—Jurisdiction to grant.J—Application made upon notice for 
an appointment for the taxation of the costs of an arbitration.

J. I). Spence, for railway company.
No one appeared for the land owner.
Middleton, J. The case was before me on the 25th Novem

ber, 1912. The railway company offered some $1,100 for the 
land. A prolonged and most expensive arbitration took place, 
with the result of an award of $1,300 on the 25th June, 1912. 
Both parties moved to set aside the award on the ground of mis
conduct on the part of the arbitrators, who had interviewed the 
parties and ex parte endeavoured to bring about a settlement.

The award was set aside without costs, and 1 then held that 
I had no jurisdiction to deal with the costs of the arbitration. 
Nothing has since been done, and this application has now been 
made.

Reliance is placed upon sec. 204 of the statute, which pro
vides that, where an award is not made within a time to be fixed 
by the arbitrators, the sum offered by the company shall be the 
compensation to be paid for the land taken.

I do not think that this case falls within sec. 204, for here 
there was an award within the time limited, and the fact that 
the award was invalid by reason of what was done by the arbi
trators does not render it a nullity so that there can be said 
never to have been any award.

Reliance is also placed upon sec. 199. By that section, the 
railway company is directed to pay the costs of the arbitra
tion if the sum awarded exceeds the sum offered, “but if other
wise they shall be borne by the opposite party and be deducted 
from tho4compensation.”

I think this section is predicated upon the existence of a 
valid award, and is intended to apply where the sum awarded 
does not exceed the sum offered; and I think the compensa-

ONT.
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lion referred to in that section is the compensation fixed or de
termined under the Act.

For these reasons, I think 1 should not give the appoint
ment sought.

No doubt there is much difficulty in ascertaining how the 
situation which has now arisen can be worked out, in view of 
the refusal of the land-owner to co-operate in any way. The 
railway company is in possession of the lands ; it may have no 
title ; the money is not in Court ; and the land-owner appar
ently would rather leave it in the hands of the company than 
accept a sum which he deems inadequate.

The parties must work out the situation themselves, or leave 
it to the operation of the healing hand of Time and the Statute 
of Limitations.

Re ARTHUR AND TOWN OF MEAFORD
I'nlario Supreme Court, Middleton, ./. June 29, 1915.

Intoxicating liquors (§ I C—33)—Local option by-law— 
Motion to quash—Irregularity of service—Failure to file affidavit 
in time.]—Motion for an order quashing a local option by-law.

W. A. J. Hell, K.C., for the applicant.
W. E. Raney, K.C., for the town corporation.
Middleton, J. :—The main attack upon the by-law arises 

from the fact that a similar by-law had been submitted to the 
electorate in 1913, and failed to obtain the necessary number of 
votes to permit of its being passed.

| Reference to Overholt v. Town of Meaford and Hair v. Town 
of Meaford, 20 D.L.R. 475.]

In view of the diversity of judicial opinion, it appears to me 
that this is a proper case in which to adopt the course pointed out 
by sec. 32 of the Judicature Act, H.S.O. 1914, ch. 56. It is not 
competent for me to disregard the decision of the learned Judge 
who dealt with the action of Overholt v. Town of Meaford, for lit 
must have thought that he had jurisdiction to pronounce the 
judgment he did ; but, for the reasons shortly stated in what I 
said in Hair v. Town of Meaford (1914), 5 O.W.N. 783, upon a 
motion for an interim injunction, I deem the decision wrong 
and of sufficient importance to be considered in a higher Court 
I therefore refer the case now before me to a Divisional Court
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Mr. Raney objected to my adopting this course, arguing that 
this motion ought to be dismissed, not only in the view that he 
entertained of the law, but because the motion, as he says, was not 
made within the time limited by the Municipal Act. The by-law 
was passed on the Kith February, 1914; the afiidavits were made 
in due time; and the notice of motion was served on the 13th 
February, 1915. By somebody's bungle, the affidavits were not 
filed until the motion was set down on the 20th February, 1915.

Copies of the affidavits have been demanded, affidavits in 
answer have been put in, cross-examination has taken place, 
and it appears to me that this is one of the cases in which I 
may adopt what was said in Devlin v. Devlin (1871), 3 Ch. 
Chrs. 491: “The Court has power to relax its general, as well 
as its special orders, to relieve from undertakings, and extricate 
clients from difficulties occasioned by their solicitor." Objec
tions of this kind arc almost obsolete: Huckhou.se v. Bright 
(1889), 13 P.R. 117; Graham v. Sutton Carden tfc Co., [ 1897]
1 Ch. 7G1 ; Bank of Hamilton v. Bainc ( 1888), 12 P.R. 439, 442; 
Princes* of Wale* v. Bari of iAverpool (1818), 1 Swanst. 114, 
125. The Rule which applies in this case is not that relating to 
the extension of time, but Rule 184. There was an irregularity, 
but the proceedings are not void, and 1 think the duty imposed 
upon me to deal with them as may be deemed just requires that 
this irregularity should be ignored. Motion refused.

The motion was referred to a Divisional Court of the Appel
late Division by Middleton, J.

Heard by Falconbridue, C.J.K.B., Riddell, Latchford, and 
Kelly, «JJ., October 4, 1915.

The Court was of opinion that, in the admitted circum
stances of the ease, its discretion should not be exercised in 
favour of the motion.

No opinion was expressed as to the validity or otherwise of 
the by-law. Motion dismissed.

Re LUTHERAN CHURCH OF HAMILTON.
t-Htario Supreme Court. Middleton. ./. dune 29. 1916.

Religious societies (§111 A—20)—Control of church pro
perty—Mortgage—Power of /rns/m.)—Motion by church trus
tees for an order declaring that they had been duly appointed

ONT.
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under the Religious Institutions Act, R.8.O. 1914, eh. 280, ami 
hud authority to mortgage lands held in trust for the church; 
or for an order, under the Trustee Act, appointing the appli
cants trustees and vesting the property in them.

Jiirwun Martin, for applicants.
Middleton, J.:—On December 31, 1909. the property in ques 

tion was conveyed to six trustees, describing them as “the tins 
tees of the Trinity Evangelical English Lutheran Church of 
Hamilton.” The trustees took the property as joint tenants, and 
not as tenants in common ; but the conveyance does not define the 
trust nor make any provision for the appointment of new trus
tees. The church authorities are now erecting a new edifice, 
and desire to raise money upon the strength of a mortgage on 
the lands in question. The trustees were chosen because they 
held office as deacons in the church, but there was no formal 
appointment of them us trustees. Four of the trustees are still 
deacons of the church.

At the annual meeting of the congregation on dune Hi. 
1915, a by-law was passed providing that the deacons shall not 
be regarded as trustees; and at a special meeting of the congrcga 
tion, held on the 22nd June, 1915, after due noth" . a resolution 
was passed approving and confirming the appointment of tin- 
six original trustees and confirming the appointment of two new 
trustees, and providing a mode of appointing successors to 
trustees hereafter.

The Religious Institutions Act, R.S.O. 1914. eh. 28G, appears 
to be intended to enable difficulties such as those now arising to 
be satisfactorily solved without the aid of special legislation. 
Referring to sees. 7. 8. 1G(1). (2). 18.

All technical requirements of the Act as to notices of meet 
ing and so forth having been complied with, the congregation 
had ample power to appoint trustees and to determine the man
ner in which their successors should be appointed, and that, 
upon this being done, the property, without conveyance, vested 
in the trustees so appointed.

The intention of the legislature was that the Religious I list; 
tut ions Act. eh. 286. should govern and control the appointment
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of trustees for religious institutions, and this by implication ex
cludes the corresponding provisions of the general Trustee Act.

The order may therefore declare that the property is now 
vested in the six present trustees, and that they have power to 
mortgage the same, conferred upon them by see. 8 of the Reli
gious Institutions Act. Motion granted.

VEILLEUX v BOULEVARD HEIGHTS.
ilberta Supreme Court, Harvey. (Srott. Stuart amt Heck,

February 2d, 1015.
I Veilleur v. Houlevartl Heights, 20 D.L.R. 86H. affirmed.]

Vendor and purchaser ($ I E—25) — Sale of subdivision 
I a nds—lie g is I ra tion requ i re ment—.V on-eompl ia n ce—Re sc issio a. ] 
—Appeal from judgment of Walsh, ,1., 20 D.L.R. 858.

.17. li. Peacock, for plaintiff, respondent.

.1. II. Clarke, K.C., for defendant, appellant.
The judgment of the Court was delivered by
Harvey, C.J. : The appeal in this case is in effect disposed 

of by Abbott v. Ridgeway Park, 8 A.L.R. 814. For the reasons 
stated as the reasons for the decision in that case this appeal is 
dismissed with costs. Appeal dismissed.

VEILLEUX v. BOULEVARD HEIGHTS.
\Iberia Supreme Court, Harvey, C.J.. Scott, Slumt anti Iteck.

March 25. 1016.

Appeal (§ II C4—68)—To Priva ('ouncil—Jurisdictional 
amount—Litigation of similar cases.]- Application by the de
fendant for leave to appeal from the judgment of this Court to 
His Majesty in Council.

M. It. Peacock, for plaintiff, respondent.
A. II. Clarke, K.C., for defendants, appellants.
Harvey, C.J. :—The rules governing such appeals are to be 

found at 2 A.L.R. 571 :
Rule 2 provides as follows:—

2. Subject to the provision* of thèse rule*, an nppenl shall lie:—
(а) As of right, from nny final judgment of the Court where the 

matter in dispute on the appeal amounts to or is of the value of £1,000 
sterling or upwards, or where the ap|ieal involves directly or indirectly, 
some claim or question to or respecting property or some civil right 
amounting to or of the value of £1.000 sterling or upwards; and

(б) At the discretion of the Court from any other judgment of the 
Court, whether final or interlocutory, if. in the opinion of the Court, the

ONT.
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question involved in the appeal is one which by reason of its great general 
or public importance or otherwise, ought to be submitted t> His Majesty 
in Council for decision.

The amount of the judgment in this case is slightly over 
$4,000 and the case, therefore, does not come within the first part 
of par. («). It is sworn, however, that there are many other 
similar eases in which the defendant may be liable upon similar 
facts and that, therefore, the appeal indirectly “involves” more 
than £1,000.

We arc of opinion that this is not the proper interpretation 
of the rule, but that what the rule contemplates is the amount 
involved between the parties to the litigation, all of which may 
not be directly involved in the litigation itself.

We, therefore, think that the leave can only be granted as an 
act of discretion.

Scott, Stuart and Beck, JJ., concurred.
Leave refused.

RUTHERFORD v. TAYLOR.
Alberta Supreme Court. Harvey, CJ., Stuart and Sinimomi, ,1.1.

Ifey 4, 1915.
Judgment ( § I F—45)—Summary judgment — Application 

after joinder of issues—Accommodation note—Indorsement by 
plaintiff—Defence of equal liability.]—Appeal from judgment 
of Scott, J., confirming Master’s order for leave to plaintiff to 
sign summary judgment on promissory note.

C. If. Grant, for plaintiff.
Frank Ford, K.C., for defendant.
Harvey, C.J., delivering the judgment of the Court, said 

that the claim was for the payment of a promissory note, and dis
puted by the defendant. A week after the delivery of reply, 
plaintiff gave notice of motion for directions, and by the samo 
document gave notice that he would, at the same time, move for 
leave to sign summary judgment and would ask leave to read 
the affidavit of plaintiff filed, a copy of which was served with 
the notice. Referring to Hackett v. Lalor, 12 L.R. Ir. 44. 
Stewartstown v. Daly, 12 L.R. Ir. 418; McLardy v. Slateum, 24 
Q.B.D. 504; Holmestcd (4th ed.), p. 404, it was held, that by 
r. 225 (3) it is expressly provided, that no step shall be taken 
by the plaintiff after the close of the pleadings before the motion 
for directions without the leave of a Judge, except an applies-
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tion fer injunction, attaehiuvnt or receiver. Therefore, 
after issue ia joined, it is too late for the plaintiff to 
make a motion for summary judgment under r. 27.1. as 
in this ease, and it cannot help it any to bring the application 
in with the motion for directions. Nor is the plaintiff entitled 
to maintain it under r. 229 (a), sinee the authority of that rule 
is one which may be exercised on no other material than the 
statements made by the parties or their solicitors, and is in
tended only for cases where there are no facts in issue between 
the parties. Referring to Macdonald v. Whitfield, 8 App. Cas. 
733; He y nolds v. Wheeler, 10 C.B. (N.S.) 561, disapproving 
lanson v. Paxton, 23 U.C.C.P. 439. and Fisken v. Meehan, 40 
U.C.Q B. 146, it was further held, that the allegation of the de
fence that the defendant made the note for accommodation of 
a third party, which was endorsed by the plaintiff, amounts to 
a co-suretyship between the plaintiff and defendant with equal 
liability between themselves, and limits the amount of the plain
tiff's recovery to half of the amount. Appeal allowed.

RICHARDSON v ALLEN
\lberta Supreme Court, Hymlnian. J. June I, IMIft.

Appearance (§1—5)—Conditional appearance — Xon-resi- 
dent defendant—Jurisdiction—Effect on by pica to merits.] — 
Action on a ’reign judgment recovered in the Supreme Court 
of Ontario.

I. It. Ilowatt, for plaintiff.
J. R. Lovell, for defendant.
Hyndman, J. :—The writ in connection with the judgment 

sued on was issued on February 21. 1913, and on March 17, 
1913, the defendant obtained an order under r. 173 of the 
Ontario rules of Court, permitting him to enter an appearance to 
the action, “ without prejudice to his right to dispute the juris
diction of the Court herein," and on March 18, 1913, such an 
appearance was duly entered. On April 16, 1913, a statement 
•if defence was delivered wherein the defendant took exception 
to the jurisdiction of the Court and also set up various defences 
on the merits.

On April 4, 1914, judgment was entered against the defen
dant and now stands of record in said Court.

ALTA.

8. C.
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ALTA. It was admitted at the trial that the defendant did not reside
g C. in the Province of Ontario at the time of the issue and service 

of the writ therein, nor was seised or possessed of any property 
in Ontario for many years previous to such process. The only 
point left for consideration is the effect of the conditional ap
pearance entered as above mentioned. This action is on all fours 
with McFadden v. Colville Handling Co., recently decided by 
my brother Walsh. The only object of a conditional appear
ance is to enable the defendant to plead want of jurisdiction 
in the foreign Court to try the action, of which plea he would 
apparently otherwise be deprived. By doing so, however, he 
leaves to that ( 'ourt to determine this plea and its having de
cided adversely and having found against him on the merits, 
leaves him standing in the same position as though an uncon
ditional appearance had been entered, and he must be taken as 
having attorned to the jurisdiction of that Court.

Judgment for plaintiff.

LAIDLAW v. HARTFORD.
A Iberia Supreme Court, Hyndman, J. November 2, 1915.

Insurance (§ VI A—249) — The loss — Suspicious fire — 
Rights of mortgagee—Trustee for creditors.]—Action on fire insur
ance policies.

C. S. Blanchard, for plaintiff.
A. II. Clarke, K.C., for defendants.
The plaintiff, being appointed trustee for various creditors, 

procured the debtors to execute to him a mortgage of their hotel 
premises for the benefit of creditors. The insurance policies were 
taken out in the name of the mortgagors and contained the usual 
mortgage clause whereby the loss was made payable to the trustee- 
mortgagee, as his interest may appear, with a proviso against 
invalidation by any act or negligence of the mortgagors. A fire 
occurred under suspicious circumstances, and the trustee brought 
action on the policies. Hyndman, J., referring to Agricultural, 
etc., Co. v. Liverpool, etc., Ins. Co., 3 O.L.R. 127, 33 Can. S.C.It. 
94, held, that the mortgagee, although not having any beneficial 
interest in the policies, as trustee for the benefit of the creditors 
he could maintain action on the policies in his own name; but in 
view of the suspicious occurrence of the fire he could not succeed
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for the balance of the insurance money as assignee for the benefit 
of the debtors-mortgagors. Judgment for plaintiff.

CRAGG v. KEANE.
Alberto Supreme Court, Horny, C.J., Scott, Stuart, Heck and Simmons, JJ.

(Jclober 5, 1915.

Appeal (§ III F—95)—Time for—Extension—When refused.]— 
Motion for extension of time of appeal.

D. W. MacKay, for plaintiff.
Defendant in person.
Harvey, C.J., delivering the judgment of the Court, said, that 

a similar application for extension was made a year ago and dis
missed on technical grounds and that it was an abuse of privilege 
of a litigant, deserving censure, to call parties before the Court to 
answer the same application without any new or other ground. 
Referring to Esdaile v. Payne, 40 Ch. D. 520, Ross v. Pearson, 7 
Terr. L.R. 324, it wa irther held, that an application for exten
sion of time to appea will not lie granted where the parties had 
acted on the judgment and altered their position, although the 
judgment was erroneous. Motion dismissed.

Re LENDRUM.
Alberta Supreme Court, Heck, J. October 19, 1915.

Trusts (§ II B—57)—Trustees named in will—Legacy in lieu 
of compensation.]—Action for interpretation of will.

C. //. Grant, for executors.
<S. S. Cormack, for infant legatee.
Beck, J., held, that a will providing “to each of my said 

trustees, who shall accept of his trust, the sum of $500 each,” 
constitutes an allowance1 fixed by the instrument creating the 
trust within the meaning of sec. 53 of the Trustee Ordinance, 1903, 
ch. 11, and that the trustees, unless consented in by the bene
ficiaries, are entitled to no further allowance than the amounts 
set forth in their legacies. The case of Anderson v. Dougall, 15 
Gr. 405, was referred to.

SAULSBERRY v. OZIAS.
Alberta Supreme Court, Walsh, J. October 1, 1915.

Vendor and purchaser (§ I E—25)—Rescission of contract— 
What constitute»—Effect—Right to repayment of purchase price— 
Want of stipulation.]—Action for the removal of a caveat.

ALTA.
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A. A. Rallachey, for plaintiff.
H. P. O. Savory, for defendant.
The plaintiff, a vendor of land, verbally agreed with the 

defendant, the purchaser of said land, subsequent to the agree
ment of sale, that the purchaser should retain to his own benefit 
all the crops then growing upon the land in that he should sur
render possession of the land to the vendor. After that arrange
ment the purchaser registered a caveat against the land of the 
original contract of sale. Walsh, J., held, that the original 
contract of sale was rescinded by the subsequent verbal agreement 
of the parties, and that nothing having been mentioned by the 
parties as to the cash payments made by the purchaser on account 
of the sale, the latter was not entitled to recover it; that the 
original contract having been rescinded by agreement of the 
parties the caveat filed by the purchaser should be removed.

LUNDY v. KNIGHT.
Alberta Supreme Court, Walsh. J. November 27, 1915.

Vendor and purchaser (§ I E—25)—Rescission of contract— 
Return of purchase price—Shares of stock as—Credit for rents— 
Interest.]—Action to recover money paid under an agreement for 
sale.

F. S. Albright, for plaintiff.
A. Hannah, for defendant.
Walsh, J.:—The defendant agreed to sell certain land to the 

plaintiff. He has never been able to make title to this land and 
the plaintiff now sues for the recovery of the money paid by him 
under the contract plus interest and certain other sums < xpended 
by him on or about the property. The agreement provides for 
the payment of $6,000 of the purchase money upon the signing of 
the agreement and it thereby acknowledges the receipt of the 
same. As a matter of fact, only $1,500 of this amount was paid 
in money. The balance of it was paid by the transfer to the 
defendant of some shares in the Savons Clay Syndicate of whicli 
the plaintiff was the holder. The defendant, while admitting 
his liability for the $1,500, says that he is entitled to re-transfer 
to the plaintiff these shares of which he is still the holder in satis
faction of the balance of the payment of $6,000. He treats this 
as an action for rescission and contends that in such an action the 
right of the plaintiff is to get back what he gave. Counsel for
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the plaintiff says that this is not an action for rescission, but for 
damages for the defendant's breach of contract, and that being so 
he is not bound to take these shares back. I think that the 
plaintiff’s contention as to the form of the action as disclosed by 
the plaintiff is the right one. But in my opinion that is immate
rial, as upon the evidence here the plaintiff in my judgment is 
entitled to be paid $0,000 even if the action is one for rescission.

I cannot believe that there is any principle of law or equity 
which compels or even authorizes me to decree his acceptance of 
these shares now at $4,500 or at any sum. The remarks of the 
present Chief Justice in Mows v. Bible, 5 W.L.R. 520, at p. 523, are 
applicable to this case. The case of Johnson v. Henry, 18 W.L.R. 
583, is not binding upon me and is distinguished in its facts from 
this case and so I decline to follow it.

The plaintiff is entitled to the judgment asked for by his 
statement of claim except that he will get interest only at 5% 
throughout. With respect to the rents, the defendant should be 
given credit for the sum of $100 received by the plaintiff, or which 
he should have received on that account.

Judgment for plaintiff with costs and counterclaim dismissed.
Judgment for plaintiff.

RE VILLON v. WHALEN.
Alberta Supreme Court, McCarthy, ./. Sejitember 14. 1910.

Fraudulent conveyances (§ VI—30)—Transaction between 
parent and child—Assignment of share of distribution—Absence of 
intent to dejraud—Delay in setting aside.]—Action to set aside an 
assignment by a daughter to her mother of a share in the estate 
of her deceased father.

C. A. Grant, for plaintiff.
IT. A. Wells, for defendant.
McCarthy, J. :—It is contended by a judgment creditor of the 

daughter that such assignment was in fraud of his rights. The 
consideration of the assignment was “in order to make a pro
vision for my said mother and for the love, favour and affection 
which I have and bear to her and in consideration of the sum of 
one dollar paid to me by her (the receipt of which is hereby 
acknowledged).” The action was not commenced within the 60 
days to bring them within the statute. It was held, that a volun
tary assignment by the daughter to her mother of the share of

ALTA.
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distribution in her deceased father's estate, for the purpose of 
making better provision for the mother, does not of itself shew 
an intent to defraud creditors so as to bring the transaction within 
the statute of 13 Eliz., ch. 5, or the Assignment Act. (Alta.), and 
will not be set aside at the instance of the execution creditors of the 
daughter, particularly where the action to set aside is not com
menced within the statutory period. Action dismissed.

KILLOPS v. PORTER.
Alberta Supreme Court, Heck, J. Oclol)er 14, 1915.

Discovery and inspection (§ IV'—33)—Execution debtor— 
Examination oj wije.]—Mot ion to compel the wife of an execution 
debtor to answer questions on examination for discovery.

Knisley, for execution creditor.
Howatt, for execution debtor.
Beck, J. (after quoting the evidence and citing r. 030): This 

rule, which corresponds with the Ontario It. 582, is remedial and is 
to be construed so as to advance the remedy given by it, so far 
as the fair meaning of the words will permit, Gowans v. Hornet, 
12 P.lt. (Ont.) 330; Coleman v. Hood, 40 W.It. 309.

An obvious purpose of allowing the examination of a transferee 
of property of the debtor is to ascertain whether that property, 
being previously to the transfer exigible for the debt, has been 
transferred to the transferee under examination under such con
ditions of fraud or otherwise as to remain so exigible under legal 
or equitable process notwithstanding the transfer.

But supposing the examination so far proceeds that it appears 
that exigible property of the debtor has been transferred to the 
transferee under examination under such circumstances as to 
leave it still exigible and that the transferee had made a further 
transfer it seems to me that it would be defeating the plain inten
tion of the rule to interpret it so as to prevent further examination 
as to the terms of the further transfer or the disposition of the 
proceeds or the consideration for it. For if the transfer from tin- 
debtor should ultimately be found to be fraudulent a further 
fraudulent transfer would not protect it nor would a further 
transfer to a bond fide purchaser for value protect the proceeds 
whether in property or money if ear-marked, lie Mouatl; King
ston Colton Mill Co. v. Mouatt, (18991 1 Ch. 831 ; and cases cited 
in Parker on Frauds on Creditors and Assignments, p. 222.
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I think therefore that a transferee from the debtor must 
submit to an examination having in view not merely the transfer 
itself but his disposition both of the property or money in order 
that the execution creditor may, if he can lay a foundation for 
reaching either the property transferred by the debtor or its pro
ceeds or both. If I am right, and I have no doubt I am, the 
questions which were not answered must be answered together 
with all proper questions arising out of the answers or referring 
to the same matters.

An order is granted accordingly that Mrs. Porter appear for 
further examination pursuant to appointment at her own 
expense, and that she pay the costs of this application.

Motion granted.

HANNA v. CITY OF VICTORIA.

Hrilixh Cttlum'no Supreme Court. Clement. J. Norrm'n r 2->, I 111.Y

Limitation of actions ($ III (’—115)—Actions against muni
cipalities—Mandamus proceedings.]—Application for mandamus.

McDiarmid, for plaintiff.
Ilanington, for city.
Clement, J.:—Section 513 of the Municipal Act which limits 

to one year the time within which actions are to be commenced 
against a municipality in all cases not covered by see. 512 does not 
apply to proceedings under Part XV of the Act. In H. v. Mission, 
7 B.C.li. 513, McColl, C.J., held that proceedings by way of 
mandamus (whether by action of mandamus or by application 
for the prerogative writ does not appear) fell within the then 
counterpart of sec. 513. He referred to the Interpretation Act 
and the Supreme Court Act for a definition of the word “action” 
as meaning “a Court proceeding commenced by writ or in such 
other manner as may be prescribed by rules of Court.” Our rules 
of Court do provide for mandamus proceedings, but they make no 
specific provision for the commencement of proceedings under the 
compensation clauses of the Municipal Act. The Mission case, 
therefore, dot's not stand in the way of my giving effect to the 
view stated above.

Application granted.
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B. C. NEWTON v. BAUTHIER.
_ ' British Columbia Court of Ap/mil, Macdonald, C.J.A., Irviny, Martin, (iallihcr

and McPhulips, JJ.A. January 7,1915.

Appeal (§ IV E—130)—Affidavits—Cross-examination of— 
Leave to.]—Motion by the respondent (plaintiff) to the Court of 
Appeal from an order for leave to cross-examine one John J. 
Banfield upon two affidavits sworn by him and read on the 
application that resulted in the order from which this appeal 
was taken, and for a further order for leave to adduce before 
the Court, on the hearing of the appeal, further evidence in 
answer to said affidavits. The order appealed from was made 
on an application for payment out to the plaintiff of certain 
moneys paid into Court to the credit of the action, and the affi
davits in question were filed and served by the respondents on 
the third and concluding day of the argument (October 1). 
Counsel for the plaintiff (respondent) did not ask for an adjourn
ment , and Clement, J., who heard the application, allowed the 
affidavits to be read, and judgment was given forthwith ordering 
payment out of the moneys ip question to the plaintiff. On 
October 5 following, the respondent’s solicitors wrote the appel
lant’s solicitors stating that the statements in BanfiekVs affidavits 
were incorrect, and in the event of an appeal he intended to tak< 
such steps as he could to bring the facts properly before the Court. 
On December 8 he again wrote asking that in the event of an 
appeal Banfield be produced for cross-examination, but the solici
tors did not come to any agreement, and notice of appeal was 
filed, and served December 10. Respondent’s solicitors took no 
further action in attempting to cross-examine Banfield on his 
affidavits, or to obtain further evidence before giving notice of 
this motion. The Court, referring to Turnbull v. Duval, [19021 
A.C. 429, and McEwan v. Hesson, 20 B.C.R. 94, dismissed tin 
application.

Casey, for the motion.
E. A. Lucas, contra.

8.0. GAFFO v. MACDONALD.
British Columbia Supreme Court, Clement, J. Novendter 25, 1915.

Master and servant (§ I C—10)—Wages—What constitutes- 
Division of profits—Truck Ad.]—Action for claim under Truck 
Act.

ft
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Stacpoole, K.C., for plaintiff. c-
Maclean, K.C., for defendant. S. C.

Clement, J., said the Truck Act has no application to a 
contract not the wages for labour. The contract was not the 
earnings of labour merely but the profits to be made, that is to 
say, the amount to he divided after paying for teams, powder, the 
maintenance of their camp, etc. The Act treats workmen as 
individuals not as contracting associations. Ingram v. liâmes,
26 L.J.Q.B. 319, is still the leading authority and is decisive of 
the case. The judgment of Cockburn, C.J., covers the various 
matters which 1 have above referred to. Action dismissed with 
costs, including the costs of the counterclaim.

Action dismissed.

MOWATT v. GOODALL. C.A.
Hritiak Columbia Court of Apjienl. Macdonald. C.J.A. Sr/dcmln r 14. 191."».

[Mowatt v. (looilall, 24 D.L.R. 781, referred to.]

Costs (§ 1—2c)—On appeal—IIow taxed—Important questions.]
Appeal from taxation of the costs of appeal by the successful 
appellant. See 24 D.L.R. 781.

F. C. Elliott, for plaintiff, appellant.
Walls, for defendant, respondent.
Macdonald, C.J.A.:—The appeal was taken to the Court of 

Appeal by leave given pursuant to sec. 119 of the County Courts 
Act. The taxing officer taxed the costs at $50. holding that the 
taxation fell within the provisions of sec. 122, sub-secs. (1) and 
(2), of the said Act. That section provides that the costs shall 
follow the event subject to the provisions of sub-secs. 1 and 2 of 
that section. It is contended that this appeal does not fall 
within either of those sub-sections, and I think th.;t contention 
is right. In the appeal in question, while the matter was of con
siderable importance to insurance companies it was o’ no great 
importance to the general public, and if the insurance t -mpany 
decided to settle a legal principle of importance to itself . ml to 
others in the same business, I can see no reason why its custo tier, 
sued for the paltry sum of $35, should pay a large sum in costs 1 »r 
the purpose* of settling that principle. 1 must allow the appeh 
and direct that costs shall be taxed in accordance with the main 
portion of said sec. 122, and not with reference to the sub-secs.
1 and 2. A ppeal allowed.
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B.C. MEAGHER v. GRANBY CONSOLIDATED.
y ç Uni Ik h Columbia Supreme Court, Macdonald, J. June 11, 1915.

Master and servant (§ II B 3—143)—Injury from fall of 
machinery in smelter—Voluntary assumption of risk—Res ipsa 
loquitur—Applicability.]—Action for injuries to servant.

A. Macneil, for plaintiff.
Ernest Miller, for defendant.
The plaintiff, a skilled mechanic, was employed by defendants 

as foreman in their smelter works. His duties consisted in looking 
after the machinery used in the briquetting department. On the 
day of the accident the briquetting machine was running as usual, 
and when it was shut down at noon hour he suspected that the 
bearings were getting hot, and to investigate he climbed the 
ladder to where the shaft and fly wheels were located. He found 
the bearings heated, and, as a part of his duty, endeavoured to 
remedy the defect. He unscrewed the bolts of the cap holding 
the shaft and when he had released such cap and was taking it 
down to hand to his assistant the whole machinery, to which the 
pulleys, fly wheel, and shaft and timbers were attached, fell down 
and injured him. His leg was broken and he sustained other 
injuries which permanently disabled him. Plaintiff contended 
that the accident occurred through the original negligent and 
defective installation or construction of the machinery, and that 
the accident would not have happened if there had been a bridge 
tree across the top of the framework and a support at the bottom, 
so that the shaft and revolving machinery would thus have been 
rendered more secure. At the trial, Macdonald, J., held, that 
the Employers Liability Act did not apply, because the action 
was not commenced until July 9, 1914, and that the principle of 
res ipsa loquitur did not apply so that negligence could be pre
sumed from the falling of the machinery. The plaintiff was 
cognizant of the condition of the machinery. The nature of his 
employment, his position and consequent knowledge, the length 
of time during which the machinery had been used without 
accident and all the surrounding circumstances was such as to 
render the principle of res ipsa loquitur inapplicable. Even if 
any presumption of negligence were raised, the defendant com
pany has satisfied any onus cast upon it, and that the machinery 
and its supports were reasonably fit and proper for the purport 
intended, and that there was no negligence on the part of th.
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company. The doctrine of iviens was applicable to the case. If 
there was any risk attaching to his work, the plaintiff not only 
fully appreciated it and the condition of the machinery, but, by 
the nature of his duties and course ol conduct extending over so 
many years, can be fairly presumed to have undertaken to relieve 
his employer from liability in the event of an accident. Even if 
negligence had been found against the defendant, the defence of 
volens was available, as the plaintiff “took upon himself the risk 
without precautions,’' as suggested by Homer, L.J., in Williams 
v. Birmingham Battery [1899], 2 Q.B. 338.

The action was dismissed with privilege to apply for compen
sation under sec. 4 of the Workmen’s Compensation Act.

Action dismissed.

CAMPBELL v. MAZUR.
British Columbia .Supreme Court, Mardona'd, J. September 2H, 1915.

Mortgage (VI E—90)—Foreclosure—Form of judgment.— 
Application for judgment in foreclosure proceedings.

W M. Griffin, for application.
No one for defendants.
Macdonald, J.:—In this action plaintiff desires judgment 

according to form 3 in Seton on Decrees, 7th ed. (1912), vol. 3, p. 
1829. It is contended that the adoption of this form avoids 
reference to the registrar to take accounts and thus saves expense. 
Plaintiff claims to recover $1,000 and interest, or, in the alterna
tive, sale or foreclosure. Statement of claim developed the cause 
of action and sought relief by way of judgment for $1,000 and 
interest and that an account be taken of what was owing by the 
defendants to the plaintiffs and a day set apart for payment.

It is sought to follow the form in Seton above referred to, and 
not only require payment of the $1,000 and interest, but also a 
further sum that had become due since the commencement of 
the action. In order to facilitate the business of the Courts a 
practice has been adopted of the Judge in Chambers also taking 
Court applications, especially with respect to proceedings upon 
mortgages and agreements for sale, and then referring the taking 
of accounts to the registrar. It was not even suggested that an 
account was being taken of the amount due, or to accrue due, to 
the plaintiff, and, if the form of judgment referred to is sought to 
be obtained, it would mean that the Judge will require to have
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the facts submitted upon which a conclusion can upon proper 
consideration be reached as to the state of the account. This 
would involve delay. Form 3 should not under the circumstances 
be followed.

A p plication dismissed.

HOLMESTED v. C. N. R. CO.
Sax kale h< mtn Sit/ncine Court, llaullain C.J., Larnont, Hr own. El wood and 

McKay, JJ. November 20. 1015.

Appeal (§ XI—720)—Leave to—Extension of time—Trespass 
to land—Construction of railway—Measure of compensation.]— 
Motion by plaintiff to add a clause to the judgment delivered 
herein by this Court, 20 D.L.R. 577, and also for an Order extend
ing the time within which to appeal to the Supreme Court of 
Canada from said judgment.

(i. E. Taylor, K.C., for appellant.
J. N. Fish, K.C., for respondents.
The judgment of the Court was delivered by 
La mont, J.:—In his affidavit, the plaintiff states:—“That 

unless this honourable Court deems it advisable to safeguard my 
right to recover damages from the defendant for the closing of 
streets and the deviation of Main St. as set out in the statement of 
claim filed herein by directing a new trial as to this branch of the 
case, with leave to add other defendants, should it not be dealt 
with on an arbitration by consent of the parties, then 1 desire to 
appeal to the Supreme Court of Canada.” In the judgment of 
this Court referred to, the only matter dealt with was the plain
tiff's right to damages for the actual trespass. We did not deal 
with, nor pass upon any right of the plaintiff for compensation for 
lands taken, or for damages to adjoining lands through the con
struction of the railway, or damages for the matters referred to in 
the affidavit of the plaintiff in the passage above cited. The 
rights of the plaintiff, whatever they may be, in respect to these 
matters are in no way interfered with or prejudiced by tin* said 
judgment. As the plaintiff only desires leave to appeal in ease 
these rights are prejudiced, it is unnecessary to deal with the 
question of extending the time for appeal. As the motion was 
not necessary to the safeguarding of the plaintiff's rights, he 
should pay the costs thereof.
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BEAVER LUMBER CO. v. DOLSEN.
Haêkatrhriran Supreme Court. Xeicluiuht, Itroun, umt kllurowl. JJ.

July 15, 1U15.

Costs (§1—8a)—Interpleader issues — Discretion as to 
—Execution creditor and claimant—Seizure of crop.]—Appeal 
from an order for costs.

L. A. Seller, for appellant.
F. W. Turnbull, for respondent.
The judgment of the Court was delivered by
Newlands, J.:—This is an interpleader issue which was de

cided summarily in favour of the claimant, each party to pay 
their own costs. From this order as to costs the claimant 
appeals.

Rule 646 provides that no judgment or order as to costs 
only, which by law are left to the discretion of the Court or 
Judge, shall be subject to any appeal, except by leave of the 
Court or Judge giving the judgment or making the order. No 
leave to appeal was given in this case.

The construction which has been placed upon this rule by 
the Court of Appeal in England is that :—

If the costs are in the discretion of the Judge, the Court of Appeal will 
assume that the Judge exercised his discretion, unless it is satisfied that 
he has not exercised his discretion, but has applied some rule which in 
fact excluded his discretion : Hnc V. Heir, [1R90] 2 Ch. 407.

There is nothing in this case to shew that the learned Judge 
did not properly exercise his discretion and the appeal should, 
therefore, be dismissed with costs.

The execution creditor, the respondent, has cross-appealed 
upon the ground that the claimant had not shewn that he had 
any property in the goods seized, and, although the goods may 
not have been the goods of the execution debtor, that, as between 
the claimant and the execution creditor, the execution creditor 
was entitled to succeed.

The goods in question was one-third of the crop grown upon 
the claimant’s land, by his tenant, which was'to have been paid 
to him as rent by the tenant; this one-third was seized by the 
sheriff, on an execution against the claimant’s brother, before 
the tenant had set off the claimant’s one-third share, and, there
fore, it was claimed that the property in this grain was in the

SASK.

8. C.
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tenant and not the landlord, the claimant in this case. The 
execution debtor was not the tenant and he had no interest in 
this crop, and there was therefore nothing that the sheriff could 
seize under the execution against him, and the sheriff could not, 
therefore, make out any title to the same. It may be true that 
the claimant did not have possession of the goods, but he* had a 
sufficient title to prevent anyone else from interfering with 
them. An equitable title is sufficient on which to base a claim 
in interpleader. See cases cited on p. 29, Cababe on Inter
pleader. This is, in my opinion, sufficient to sustain his claim 
as against the execution creditor, who had no title at all.

I think the cross-appeal should be dismissed also, with costs.
Appeals dismissed.

COTTON v. BOYD
Saukntrhnrau Supreme Court, Haultain, C.J., Xewlande, Lamont, and 

McKay, ,/J. July 15, 1915.

Levy and seizure (§ I A—18)—Crops of lessee—Seizure by 
creditors of lessor.]—Appeal from a judgment in interpleader 
proceeding.

Russell Hartney, for appellant.
John Milden, for respondent.
Newlands, J., delivering the judgment ot the Court, said 

that this is an interpleader proceeding in which the execution 
debtor leased his land to his son. The execution creditor seized 
the crop grown on this land by the son, who interpleaded, and 
the trial Judge found in favour of the execution creditor. Re
ferring to Kilbride v. Cameron, 17 U.C.C.P. 373, and Massey- 
Harris v. Moore, 6 Terr. L.R. 75, it was held, that the crops 
grown by the son upon the lands leased to him by his father 
cannot be seized by the execution creditors of the lessor.

Appeal allowed.

ROBIN HOOD MILLS v. MITCHELL.
Saukatchcican Supreme Court, /irown, J. March 29, 1915. 

Removal of causes (§ II A—20) — Removal to Supreme 
Court—J urisdict ion of Local Master.]—Application to the Local 
Master to transfer an action brought in the District Court to
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the Supreme Court under secs. 39 and 40 of the District Court 
Aet.

Smith, for plaintiffs, respondents.
/'. //. Gordon, for defendant, appellant.
Brown, J.:—These sections (39 and 40 of the Distriet Court 

Aet), provide that such transfer can be made, upon order of the 
Supreme Court or a Supreme Court Judge, and the learned 
Local Master held that he had no jurisdiction to make the order. 
Rule of Court No. 620, states that:—

A I*ira I Ma*t«*r, in regard to all action* brought or |>ropo*e<l to he 
brought in the Supreme Court in hi* judicial district, may transact all 
such business ami exercise all such authority and jurisdiction in respect 
to the same, as under the Judicature Art, or these rules may be transacted 
or exercised by a Judge at Chambers, except, etc. . . .

The object of this rule was undoubtedly to give a Local 
Master the complete jurisdiction of a Supreme Court Judge 
sitting in Chandlers, in all Supreme Court actions.

The rule should be more liberally construed, and the present 
application is one in an action proposed to be brought in the 
Supreme Court within the meaning of the rule, and that, there
fore, it is within the competence of the Local Master.

The appeal should, therefore, be allowed with costs. The 
action should lie transferred to the Supreme Court and the costs 
of the application to the Local Master should abide the event of 
the trial of the counterclaim in the Supreme Court.

OTIS v. OTIS.

Saskntcheu'nn Supreme Court, Hrown, J. September 17. 1915.

Stay of proceedings (§ I—13)—Cart at*—Second action— 
Son-payment of costs.]—Appeal from judgment of Master dis
missing motion for costs.

H. V. Bigelow, K.C., for defendant, appellant.
T. J. Blain, for plaintiff, respondent.
Brown, J.:—The statement of claim in the second action sets 

up u series of historical events that were not set out in the state
ment of claim of the first action. The relief sought in both actions 
is substantially the same. The alleged settlement at the caveat 
proceedings though set up in the second action, is in no way 
ground for the relief sought and cannot In* considered as such. 
Applying the rule laid down in Martin v. Earl Beauchamp, 2 Ch.

SASK.

8.C.
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D. 12, and McCabe v. Bank of Ireland, 14 A.C. 413, it follows, 
that where a plaintiff, having failed in one action, commences a 
second action for the same matter, even though containing new 
allegations, the second action will be stayed until the costs of the 
first action are paid. Appeal allowed.

FITZGERALD v. MAYO.
Hiink(itcluiran Supreme Court, llnultuin. C.J., !,amont, Brown, El wood and 

Hr hay, JJ. July 15, 1015.

Land titles (§ IV—40)—Registration of foreclosure order— 
Validity—Signature of Judge.J—Appeal from Master of Titles.

T. I). Brown, for plaintiff.
J. M. Cart hew, for Registrar of Titles.
The judgment of the Court was delivered by
Brown, J.:—The Local Master in Chambers at Humboldt 

made a final order for foreclosure in mortgage proceedings, and 
the same was duly issued under the seal of the Court with the 
name of the Local Master marked thereon, the order being 
signed by the local registrar. When this order was presented to 
the registrar of the Land Titles Office, he refused to honour the 
same, taking the objection that the order should have been 
signed by the Local Master. In this objection he was upheld by 
the Master in Titles. The Court said that the case is governed 
by rule 618, which provides that
iui order shall be in the forms Nos. 83-132 in the appendix with such varia 
lions ns circumstances may require. It shall be sealed, and shall be marked 
with the name of the Judge or Local Master by whom it is made.

Appeal allowed.

EX PARTE HUGHES.

\ova Scotia Comity Court, Wallace, Co. CJ. March 15, 1915.

Habeas corpus (§ I C—10)—Exemption from civil arrest 
under Army Act—Soldier on active service—The Bastardy Act, 
R.S.N.S., ch. 51.]—The prisoner was in close custody under a 
warrant of remand issued in proceedings under the Bastardy 
Act, R.S.N.S., ch. 51. On a return to an order in the nature of 
a writ of habeas corpus issued by Wallace, Co.C.J., under sec 
35 of the County Court Act, ch. 156, R.S.N.S. 1900, it was 
proved before the Judge that the applicant at the time of his
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arrest had been and was a member of the 6th Battalion of ( 'ana- N. S 
dian Mounted Bittes and vas under orders for aetive service be- c.(’. 
yond the seas.

\V. J. O'Hearn, K.C., for applicant.
T. Sotting, K.C., for prosecutor.
Wallace, Co. C.J.:—In the present application the affidavits 

satisfy me that the applicant is a member of the active militia 
of Canada who was under orders for aetive service at the time 
of the proceedings under the Bastardy Act. This being so, see.
145 of the British Army Act applies, and the applicant is en
titled to be discharged. 1 refuse his application for costs.

Prisoner discharged.

DOYLE v. MOIRS LIMITED. s (.
Nova Scotia Su/irnne Court. <iraham. K J , and Ruxxcll, Longky, Dryxdah and 

Ritchie, JJ. March 27, 1015.
(Leave to appeal to Privy Council from Doyle v. .Moir* Ltd, 22 D.L.R. 7li7, 

refused. |

Appeal (§ XI—720)—To Pricy Council—Leave to—Important 
questions—Workmen's compensation—Coarse of employment.)— 

Application for leave to appeal to the Privy Council from the 
judgment, 22 D.L.K. 767, affirming dismissal of action for per
sonal injuries to servant.

J. J. Power, K.C., for applicant.
The judgment of the Court was delivered by
Graham, E.J.:—The question arises under the Workmen’s 

Compensation Act, Acts of 1010, ch. 3, sec. 5, as to whether the 
case was one of “injury arising out of and in the course of the 
employment.”

It was an accident caused by lurking in which three youths 
were concerned, altogether apart from their duties, although in 
the factory.

There was a claim in the pleading for damages for negligence 
as well as for compensation under the Act, but this claim was not 
put forward and is really not in the ease.

The amount recoverable for condensation under the Work
men’s Compensation Act is under the amount mentioned in the 
Order in Council giving the plaintiff an apieul as a matter of 
right, namely £500.

The question involved is not one of great general or public 
importance under sec. 2 (6) of the Order in Council.
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Trimble v. Hill, 5 App. Cas. 342.
Our attention was called of course to the words “or other

wise" in the Order in Council. I can imagine cases which might 
be brought in under those words. As where this Court had been 
going wrong for thirty years and could not get rid of its own pre
cedents, as in Emmerson v. Maddison, [ 1900J A.C. 509, or some 
such case. Application refused.

HOGATE v. HOGATE
Manitoba King's Bench, Prendergasi. J. July 2, 1015.

Master and servant (§ I C—10)—Contract of employment 
—Infant employee—Wages—Increase in—Counterclaim and 
set-off—Findings of facts.]—Action for wages and money loaned.

J. F. Kilgour, for plaintiff.
S. II. McKay, for defendant.
PrendergAST, J. :—The defendant is a dealer in Canadian 

and imported horses, who owned sales stables at Weston, in the 
Province of Ontario, where he still resides, as well as at Bran
don, in this Province, and St. Hyacinthe, in the Province of 
Quebec; and the plaintiff, whose real name is Francis Louis 
Dupurier, claims from him $6,060 for 10 years’ wages as hired 
man, clerk and foreman in connection with the said business, 
together with $1,000 for money loaned and secured by I.O.U.— 
subject, however, to credits amounting to $2,766.50, which re
duces his claim, irrespective of a small sum as damages for 
wrongful dismissal, to $4,293.50.

In the early summer of 1904, the defendant went to France 
on one of his usual trips for the purchase of Percherons, and 
was accompanied on that occasion by his wife, who is a native 
of that country. While in France, they went to Lyons, to visit 
one of Mrs. Hogate’s brothers, who is the plaintiff’s father. 
The plaintiff, who is thus Mrs. Hogate’s nephew, was then 17 
years old. After several visits and conversations on the sub
ject extending over a few days, the Hogates took the plaintiff 
over to this country where he has lived with them or been 
associated with them, either at Weston, Brandon or St. 
Hyacinthe, from August, 1904, to August. 1914.

The plaintiff says that before leaving Lyons, there was a
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specific agreement made between himself and Mrs. Hogate act
ing on behalf of her husband who was also present but could 
not speak French, whereby he was “to go and work for them 
at $25 a month, subject to a raise, and board.” lie says that his 
father made at the time a good living, that an older brother 
earned steady wages and that the family, on the whole, lived 
quite comfortably. For that reason, his father, as he says, was 
rather averse to let him go, but eventually consented on Mrs. 
Ilogate’s representation that, besides getting the wages stated, 
his future would be assured if her husband took well to him.

1, however, accept the version of Mr. and Mrs. Hogate, that 
the agreement passed with the plaintiff's father, in the pre
sence of the plaintiff himself, who assented thereto, was that 
they should take the young man over with them at their own 
expense* and provide him with board and clothing till he was 
21—the view taken of the matter at the time being, that while 
giving the defendant such assistance as he could (which would 
not be much for the first few years), he would at the same time 
have the advantage of being eared for, of learning English, of 
getting acquainted with Canadian methods, of gathering ex
perience in the horse business—and so preparing an indepen
dent future for himself after he was of age.

The plaintiff's letters, particularly those of .January 19, 
May 22, and June 1, almost imploring in terms and shewing thn 
greatest anxiety to be brought to Canada, disclosed a state of 
mind not at all in harmony with his own version. I am also 
convinced, by the many detailed circumstances sworn to by Mrs. 
Hogate, that the plaintiff’s family was in great poverty if not 
at times in actual want, and that they really welcomed with grati
tude Mrs. Hogate's offer, which,' moreover, carried with it the 
assurance that sincere interest would Ik* taken in the boy’s wel
fare. I also believe the testimony of the witnesses who say that 
the plaintiff told them on several occasions that he was working 
for his board and clothes. In fact, the plaintiff does not deny 
this, but says that the defendant had told him to mal e such a 
statement for the purpose of creating the impression that he 
was execution-proof as he was being sued at the time.

My finding on the terms of the initial contract will then

MAN.
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also dispose of the plaintiff's contention that after one year’s 
service (t.c., in the summer of 1905), the defendant told him 
that his wages would be $30 a month for the second year, with 
a similar increase of $5 a month in each succeeding year till 
they reached $60 a month.

I find, in short, that the agreement reached in France was 
to cover the 4 years before the plaintiff became of age, and that 
he is not entitled thereunder to wages for that period.

On the other hand, considering the relations between the 
parties and all the other circumstances, I feel that the clear 
intent of the agreement was that it should be carried out, not 
on the lines of a strict business proposition, but in a spirit of 
practical sympathy and even of generosity towards the plain
tiff. For that reason, while disallowing the wages claimed by 
the plaintiff for the first four years, I also disallow all the items 
counterclaimed by the defendant with reference to tuition, medi
cal attendance, and a few other sums which may be considered 
in the light of minor largesses, up to the time that he became 
of age.

I believe also that when the defendant had with the plain
tiff that conversation which he says he thought he should have 
with him on attaining his majority, and which covered all their 
past relations, that he was then animated by that spirit, and 
was taking the view that in making the disbursements referred 
to he had only been carrying out his undertaking with the old 
gentleman in France to take good care of his son.

It was on this same occasion, when the plaintiff had just 
attained majority, that the matter of the $1,000 I.O.IJ. orig
inated, and I will now dispose of the same. Whether it be true 
that the defendant, as he says, made on that occasion severe re
proaches to the plaintiff for past idleness and other more serious 
lapses, and stated that the gift which he was about to make to 
him was not meant as an expression of satisfaction for past con
duct but as an encouragement to more earnest endeavour, it is 
sure at all events that he then presented him with a colt. I take 
this, moreover, to have been an unconditional gift. I readily 
believe that the defendant added that with this gift, and the 
young man now being of age, he felt that he had wholly ful-
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filled his undertaking; but 1 do not believe that he stated that 
any expenditure he had made in the past for the plaintiff would 
be deducted from the amount realized on the colt when it was 
sold. I take the gift to have been absolute, and to have been 
meant to settle and close all their past relations up to that time. 
Nor do I consider that it would be within the spirit of that gift 
to allow the defendant the $555, which he claims for the keep 
of the colt. When it was eventually sold for $1,000, the defen
dant, who then needed the money, gave to the plaintiff his 
Î.O.U. for that amount without any deduction, although the 
sums which he now seeks to counterclaim had already been ex
pended. I will then allow the plaintiff the $1,000 in full.

Now, as to the plaintiff’s claim for the six years after he be
came of age.

This claim, like his claim for wages before majority, rests 
wholly, as above stated, on the agreement which he alleges was 
entered into in France; except that the “raise” which he con
tends was one of the terms mentioned at Lyons, was later fixed 
here, as he says, at $5 a month to be similarly increased annually 
beginning with the second year. Rut 1 have already found that 
there were to be no wages at all under the Lyons agreement, 
and I do not see that the evidence discloses that any contract 
to pay definite wages was ever entered into here after he came 
of age. In fact, I do not understand that he contends that 
there was any, relying as he does on the initial contract.

Para. 4 of the statement of defence, however, states that when 
the plaintiff arrived at the age of 21, the agreement was that 
he was to receive his clothes and board and any sum which the 
defendant “thought that the plaintiff was worth to him.” This 
means, of course, not that the matter was left to the defendant’s 
fancy or caprice, but that he should pay the plaintiff a fair 
money remuneration for his services if they were worth more 
than his board and clothes.

I believe that this contention of the defendant is borne 
out by the attitude disclosed in the plaintiff’s letters during, 
and especially towards the end of that period—letters in which, 
very far from making specific demands for stated wages, he 
rather appeals for generous consideration. There is also in

MAN.
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Home of thoHv letters, an undercurrent of expectation that the 
defendant would set him up in some independent business, lie 
says in evidence that he was led to expect that he would eucceeu 
the defendant in his trade, and also that the defendant later on 
had given him to understand that he would buy him a moving- 
picture establishment at a cost of some $10,000, part of which 
would be met with his accumulated past wages, as Mrs. llogatn 
was repeatedly telling him that “with what was being kept for 
him, there was a nice litle pile coming to him.” I take those 
expectations to have been wholly without foundation, and as 
having no practical significance except to shew that he was 
never promised any remuneration except in the indefinite way 
set out in para. 4 of the defence.

What, then, were the plaintiff’s services worth to the defen
dant Î The defendant says that he was of no use whatsoever to 
him, that he kept him wholly for family considerations and that 
whatever he did for him in the way of providing him with board, 
clothes and pocket money, was an absolute gratuity on his part. 
There is also independent testimony to support this contention, 
besides that of Mrs. Ilogate. The plaintiff, on the other hand, 
insists that his services in various capacities, were highly valu
able. There is, however, unfortunately for him, the matter of 
that marriage settlement (ex. 64), to which I will refer only to 
say that it impairs the plaintiff’s credibility to such an extent 
in my estimation, as to affect my view of the whole issue. 1 will 
not say more on that subject.

I would fix $25 to include board and clothes, as a fair aver
age monthly remuneration for those 6 years.

It does not appear that the plaintiff did at any time the 
work of a stable-man—not at all events so as to do away with 
the necessity of hiring another. The fact is that on account of 
his relationship to tin- I legates, he did not consider himself 
called upon to attend to the more servile part of the work, nor 
do 1 think that it was expected of him. The correspondence 
which he says he attended to, must also have been very limited 
and represent but little time and labour. Nor do I find that he 
really acted at any time as manager of any part of the business, 
as the only occasion when he could be said to have been in autb
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ority wuh during the defendant's absence when he was left with 
one man only and almost nothing to do. Of course, there were 
periods in the year when the business was at a standstill. Thcro 
is also evidence to shew that ill-health and a certain unsteadi
ness, at all events during the first part of that period, contri
buted to impair his usefulness.

There is no doubt, however, that at Brandon and St. 
Hyacinthe, and at other places for short intervals, he repre
sented the defendant, if not in the sense of exercising his full 
authority, at all events as one who carried out his instructions 
as they came and faithfully reported what was going on. He 
also collected for some time the rents of two houses at Brandon, 
and it was through him that the running expenses of the stable 
there, were paid with money sent to him from time to time by 
the defendant. And I should here say that everything goes to 
shew that the plaintiff acquitted himself in those small money 
matters, with scrupulous exactness and honesty. At the same 
time, those duties were not heavy, they were not of u high order, 
they required no particular experience, and. as 1 think, left him 
much leisure.

I would then allow him $25 a month for the G years, to which 
should be added the $1,000 secured by I.O.U., making in all 
$2,800.

On the other hand, he should be charged with the following, 
all subsequent to March, 1908: 1st, on the general account as 
per his. and Mrs. Hogate’s, statements $1,440; 2nd, medical 
attendance, $119; 3rd. rents collected. $98; 4th. for Jeanne B.. 
$542 ; 5th, for his sister and brother, $201—in all $2.460—leav
ing to his credit, $340.

There will lie judgment for the plaintiff for $340 and County 
Court costs—without set-off of any costs by the defendant.

Judgment accordingly.

ADAIR v. BRITISH CROWN, Etc., CO.
\taniUit>a King'* Bench, Prcndrrgast, J. Novcm/xr I, I91.V 

Corporations and companies (§IV G 2—117)—Provisional 
directors—Securing stock subscriptions—Powers to appoint agents— 
Scope of agency.]—Action for cancellation of shares subscription.

.vt—21 IU..H.
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MAN

K. B
./. C. Colli won for plaintiff.
C. P. Wilson, K.C., and W. F. Hull, for defendant.
Prendergast, J.:—1 take it that one of the main reasons for 

the existence of provisional directors is the securing of stock sub
scriptions. I am of opinion that it was quite within their power 
to have this done through agents, and the evidence, as I read it, 
shews conclusively that the Globe Securities Co., represented by 
Butchart, went on doing all that it devolved upon the provisional 
directors to do or cause to be done,—and that, to their knowledge 
and even on their directions. The defendants, then, would be 
liable at the time.

It does not seem to me that the element of employment, as it 
was at first brought into the negotiations, disturbs the essential 
fact on which the plaintiff relies, that lie paid his subscription 
money to one who, as I hold, was authorized to receive it for the 
defendants. Nor do 1 think it avails the defendants that the 
plaintiff paid his subscription by cheque to the order of the Globe 
Securities. The paying in a chartered bank, required by sec. 15 
of the special Act (ch. 92 of 1911), is simply meant as a condition 
precedent to the calling of the shareholders’ meeting and election 
of directors.

When, however, the plaintiff’s dealings with Butchart entered 
into that phase where monthly compensation for non-employ
ment was proposed and began to he given, followed by the pay
ment of the and the giving of notes in anticipation of a re
sale of his stock, the plaintiff must have, or should have, under
stood that these were matters which could not be within the 
scope of Butchart’s agency. He must have understood at the 
same time that Butchart was not dealing fairly either with him 
or the company, and it was his duty, unless he wished to look 
exclusively to Butchart thereafter, to give notice to the officers 
of the company and seek information from them. Not having 
done this, he is, in my opinion, guilty of laches which preclude 
him from succeeding.

It is a case where one of two innocent parties must suffer, and 
it is proper that it should be the one who has not acted with 
ordinary circumspection and diligence.

The action will be dismissed with costs to the defendants.

Action dismissed.
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WOI.LENBERG v. BARASCH
(Jutbtc Court uf King’ll Itrncli, Appeal Suit, Sir lluracr Arvhumbrault, V.J., 

Trenholmr, l.arrrgnr, 1'nnoll, anti 1‘rllrtirr, JJ. June 15, 1815.

Attachment (§ 1 A—5)—Conservatory attachment—Right 
of heir to remedy—Tortious with holding of moveables from 
estate—Inventory and seal.)—Appeal from judgment of Beau- 
din, J., Superior Court, in favour of plaintiff in proceeding* of 
cot servatory attachment.

Dame Rosa Barasch. defendant's late wife, died on March 
1, IlMft, intestate. Her property devolved to her mother and to 
her brothers and sisters. The estate consisted of furniture, 
valuable jewels and precious stones estimated to about $40,000. 
On the petition of plaintiff, one of the heirs, the Court appointed 
Notary Lippe, a commissioner for the purpose of aflixing seals 
on the property belonging to the deceased until inventory was 
made. However, on presenting himself at the defendant’s domi
cile, the notary was refused by defendant, liberty to carry out 
his function, and could not affix the seals.

Thereupon plaintiff proceeded by way of conservatory at
tachment. In his conclusion he prayed that a conservatory at
tachment might issue to seize and attach the moveable property 
which belonged, at the time of her death, to the late Dame Rosa 
Barasch ; that the goods and moveable effects so seized be placed 
under judicial custody until plaintiff's right should have been 
determined ; that should all the moveable property belonging to 
the deceased be not found and seized in this cause, that the de
fendant, the husband of the late Dame Rosa Barasch, be ordered 
to produce same, and on failure so to do within a delay to lie fixed 
by the Court, that he Ik- condemned to pay the value thereof, 
that part of the said moveable property which consisted of 
jewellery being estimated at the value of $40,000; that the goods 
and moveable effects so seized and produced, or any such sum 
paid by the defendant in accordance with the judgment to be 
rendered, lie held in judicial custody until after the affixing of 
seals, the making of an inventory, and the other proceedings 
authorized by law in eases of intestacy, and the distribution 
and payment to plaintiff of his share; the plaintiff reserving 
any other and further recourse which by law to him may apper
tain.
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9UE- The defemiaut met this action with a dilatory exception
K. H. alleging that the plaintiff 's suit was on en partage, and inas

much as the declaration shewed that the plaintiff had brothers 
and sisters and a mother who were prima facie heirs of his late 
wife, that these he called as parties in the suit and the proceed
ings stayed until such parties were mis-en-cause.

This dilatory exception was dismissed by the Superior Court: 
“The Court, having heard the parties by their counsel upon the 
dilatory motion, declares it is not called upon to decide if the 
action of defendant is well founded; it has only to mention 
that this is not an action in partition, as contended by defendant, 
but one in the nature of a saisie conservatoire, because the defen
dant has refused to allow plaintiff to affix seals on the effects 
left by his sisters, and the dilatory motion of defendant is dis
missed with costs.”

The Court of Appeal affirmed this judgment.
Pclissier, Wilson d St. Pierre, for appellant.
Jacobs, Hall, Couture dr Fitch, for respondent.
The judgment of the Court was delivered by
Pelletier, J.:—The defendant, appellant, answers this con

servatory seizure by a dilatory exception in which he asks that 
the other heirs of Dame Rosa Harasch should be made parties. 
He took at the same time an exception to the form which was dis
missed and is not before us.

These two preliminary exceptions shew that the appellant 
is disposed to place all the hindrances possible in the way of 
the exercise of the rights of the heirs and causes us to see that 
the plaintiff was probably right in proceeding by way of con
servatory seizure.

The plaintiff claims that this is an action for partition and 
that, therefore, all the heirs should be parties in the cause. Now, 
that is not the action that we have before us.

Art. 955. C.P.Q., par. 3, declares that where there is no other 
remedy equally appropriate, advantageous and efficacious, a 
plaintiff can obtain a conservatory seizure when he has a right 
to it by any provision of the law in order to place under judicial 
control a moveable property to secure the exercise of his rights 
over it.
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Such were the proceedings taken by the plaintiff in the pre
sent ease», lie caused a conservatory seizure to be issued and 
when the bailiff went to execute it the jewels had already dis
appeared. The matter is then urgent.

Moreover, it is sufficient to read the conclusion of the con
servatory seizure to satisfy us, that the plaintiff, considering 
the urgency, is content for the time to place his case under art. 
955, par. 3.

He does not demand partition ; he only wishes to be assured 
in his own interest and to safeguard his share in the succession, 
that the moveables belonging to this succession should be placed 
under judicial control. He properly asked by his conclusion, 
that if the defendant does not produce the moveable property 
and the jewels he should be condemned to pay their value, but he 
asks at the same time that all the moveables which will be seized 
and the value of those which have disappeared should be in 
safe custody until the final decision upon the rights of the in
terested parties and for this purpose the plaintiff reserves his 
right to exercise any other legal remedy that the law gives him,

This procedure appears to me incapable of attack and accord
ing to what we have before us, it is probably very necessary.

There are several questions that the appellant raised in his 
factum and upon which he may be right, but they can be dis
cussed in a more effective manner with the merits of the ease of 
which they form part.

I would confirm the judgment with costs.
Judgment affirmed

LAROCHE ▼. LAROCHE.

Quebec Court of King'» Bench, Apj)eal Side, Sir Horace Archambeault, C.J., 
Trenholme, Lavergne, Crons and Carroll, JJ. December 28, 1914.

Husband and wife (5 II C—65)—Death of wife—Community 
property—Division of—Want of inventory—Continuation of com
munity.]—Appeal from judgment of Superior Court ordering a 
division of community property. Reversed.

Pentland A Stuart, for appellants.
Choquette A Galipault, for respondent.
L. A. Taschereau, K.C., for Dame Miller.

QUE

K B.
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pPE The action is for a separation. The father of the respondent
K. IV married twice. Of his first marriage with Kate Lawor were horn 

the respondent and his sister, Mary Ann, both minor children, on 
June 27, 1877, the date of the demise of their mother, who died 
intestate.

Of the second marriage with Lilian Miller (separated as to 
projierty) were born seven children. The father died in July, 
1912. The respondent in his action alleges that at the death of 
his mother there was property belonging to the community; that 
his father has not made any inventory, and that therefore there 
has been continuation of community.

The widow and her children contest that and say: 1. That the 
community had no property and that consequently the surviving 
spouse was not obliged to make an inventory, since there was 
nothing to insert in an inventory; 2. That the existing property 
had been acquired by Laroche senior's second wife in an apoth
ecary trade; and 3, that the continuation of community should 
have been asked for during husband’s lifetime.

The Superior Court has admitted the continuation of com
munity and has consequently ordered the division of the property.

The majority of the Court of Appeal has reversed that judg
ment and rejected the request for continuation of community 
and therefore has ordered the sharing of the property in equal 
shares by the following judgment:—

Considering, that in order to claim continuation of commu
nity it was incumbent on the respondent to prove inter alia that 
he was prejudiced by the omission of his father to make an 
inventory.

Considering that he has failed to make such proof and dis
charge the onus on him so to do.

Considering, on the contrary, that it appears from the record 
that at the time of his first wife’s death, respondent's father and 
the community of property that existed between his father and 
mother were insolvent and in 1880 the respondent’s father for
mally made an assignment under the Insolvent Act of 1875 and 
all assets of the said community and of respondent’s father were, 
under the provisions of said Insolvent Act, legally applied to 
payment of indebtedness for which they were liable and were 
equal to and paid only twenty cents on the dollar on such indebt- 
<*dness.
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Considering that buna intelliyuntur eu jusque, qua deducto 
are alieno, super sunt.

Considering that there is error in the judgment appealed from 
in holding that there was continuation of community between 
respondent and his sister and their father, and that the succes
sion to be divided in this cause should be divided on the basis of 
continuation of community and by awarding 11-36 of the pro
perty to each of the two children of the first wife and 2-36 
thereof to each of the seven children of the second wife, instead 
of dividing the said succession among all the nine children of the 
two marriages share and share alike.

The Court doth modify the said judgment appealed from 
and doth declare that no continuation of community existed 
between the respondent and his sister and their father, and that 
the succession to be divided herein be divided between all nine 
children share and share alike, and the Court doth order that the 
costs of this Court and in the Superior Court shall be paid out of 
the mass of the succession.

Laverone anl Carroll, JJ., dissented.

O’LEARY v. FERGUSON.
Prince Kilmini InlandI, Court of Chancery, Hon. It. R. Fitzgerald, V.C.

July 6, 1015.

Fraudulent conveyances ( § VI—30) — Transactions be
tween husband and wife—Impeachment by creditors—Property 
purchased with wife's earnings.]—Action to set aside fraudulent 
conveyance.

Gilbert Gaudet, K.C., for complainants.
Neil McQuarrie, K.C., for defendants.
Fitzgerald, V.C. :—This bill is filed to set aside a convey

ance executed to the defendant's wife of certain premises, the 
full purchase money of which it is claimed was paid by her hus
band. It is charged that this was done by him with intent to de
fraud, and in order to secure it from his then and any future 
crédite is. If the allegations contained in the bill are true the 
Statute of Elizabeth would apply. The withdrawing of such a 
portion of defendant Albert E. Ferguson’s property, as would 
leave insufficient to enable his creditors to pay themselves would 
under French v. French, 2 Jur. N.S. 169; Barrack v. McCulloch,
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P.E.I. 3 K. & J. 110, and Re Pearson, Ex parte Stephens, 3 Ch. 1). 807,
C. c. be fatal to the validity of this conveyance, as against his

creditors. The entries in the solicitor’s ledger shew professional 
charges and dealing with this purchase under an account headed 
“Albert Ferguson” and later “Mary and Albert Ferguson”; 
but if credit is given to the wife’s story this bookkeeping could 
not be taken as decisive evidence. The cash payment she posi
tively swears was made by her out of moneys received from her 
brother, and her sons, and out of her own earnings as a packer 
in Leard’s factory, and from boarders, and she gave a fair ac
count of these several receipts ; and she further testified that she 
paid the mortgages, and the interest on them, and that none of 
her husband’s money went to pay them off, or into this pro
perty. Corroborating her testimony several receipts shewing 
payment by her of principal moneys and interest were put in 
evidence. The onus of proof is on those who impeach the 
transaction. This onus has not been satisfied.

Action dismissed.

BURGE v. BURGE.
/•rince Hiluard Inland. Court of Chancery, Hon. It. R. Fitzgerald, V.C.

April 20, 1915.

Deeds (§ 11 D 2—40)—Reservation of life estate—Undue in
fluence—Cancellation.]—Action for cancellation of deeds.

A. A. McDonald, K.C., and \V. S. Stewart, K.C., for com
plainant.

J. J. Johnston, K.C., for defendant.
Fitzgerald, V.C. This is a bill filed by complainant against 

his nephew, praying that a deed of conveyance of 50 acres of 
land dated July 4, 1906, executed by him to such nephew be set 
aside and cancelled, as also that an agreement in relation to 
another 50 acres, the homestead, dated October 22, 1907, made 
between the same parties be set aside and cancelled, and that 
the defendant be ordered to convey to him the 25 acres of land 
described in a deed dated April 10, 1907, of which the defendant 
was the grantee.

The premises in the first deed will he referred to as “the 50 
acres”; those in the agreement as “the homestead,” and the 
25 acres as the “Walsh property.”
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Prom the evidence it appears that some 9 year* ago at the 
request of the complainant, defendant came to live with him 
and hia wife, under an agreement that if he would stop with 
him and work the farm he would give him the f>0 acre*, worth at 
the time probably $450. and an agreement as regards the rest 
of his property, that he would give it to the defendant if he 
would live with him and assist him to work the farm, and sup
port him and his wife “in all things necessary” while they lived.

One year after its making, complainant executed to defend
ant the conveyance of July 4, 1906, of the 50 acres; ami in the 
following April defendant got the deed of the Walsh property 
from the Walsh heirs, worth then, with the wood on it, pro
bably $400. and in the ensuing October the agreement as to the 
homestead, worth then from $1.000 to $1.200. was executed b\ 
both of them, the defendant requiring it then, saving he would 
leave unless it was executed.

The complainant is an old man. of 72, in poor circumstances, 
not very bright, and living alone with a second wife. The de
fendant is a young man of 29. The deed conveying the 50 acres 
has this curious habendum ;—

To him» ami to hold the mm id land-» and tenements with their appurtpti 
ances unto and to the use of the said James ,1. Burge (the grantee-) during 
the life of the Maid (ïeorge Burge (the grantor) and from and after the 
death of the said George Burge to the use of the said .lame- J. Burge, 
hie heirs and assigns forever.
It was drawn by a law student, only one year articled.

I find that it was the intention of the parties and agreed 
between them, that a life estate or life interest in the grantor, 
was to be reserved to him in the premises deserilicd in this 
conveyance.

That the conveyance of the Walsh premises was made to the 
defendant with full knowledge of its purport, ami without undue 
influence, and was not improvident under the circumstances.

That the agreement in relation to the homestead, though made 
with full knowledge of its contents was improvident, and ex
ecuted without that independent advice which this old man 
should have had to protect himself against default on the part 
of his nephew, with no means of relief except suits at law, or 
in equity and without support in the meantime. A wrong was 
done tr the complainant hv his nephew, arising from the ignor-

P.E.l

C. C.
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P.E.I. imw of both, and of the magistrate who drew the agreement.
C.c. Under the authority of Everitt v. Everitt, L.R. 10 Eq. 405: Her

man v. Knapp, 13 Or. 398; Lavin v. Lavin, 27 Or. 507, and the 
very carefully considered judgment of Mr. .Justice Hodgson in 
Inglis v. Paw, 3 E.L.R. 556, I hold that this agreement is void, 
and must be given up to be cancelled.

There will be a declaration that the deed of July 4, 1906. 
ought to be rectified by reading the same as reserving a life 
estate in the grantor in the premises therein deseribed.

Re CURTIS
Fritter Ed toon! Inland, Court of Chaneerg. Hon. It. H. Fitzgerald, V.C.

March 20, 1916.

Wills (§ 111 0 4—135)—Estate upon condition—“All living 
children”—Dependent on recovery of health—Provisions for 
widow.]—Application for the construction of a will.

D. Edgar Shau\ for petitioners.
D. A. McKinnon, K.C., for William Sentner.
C. H. Smallwood, for infant children.
Donald McKinnon, for Oeorge (’. Uurtis and others.
Fitzgerald, V.C. :—The will of the late Charles Curtis con

tained the following bequest :—
I will and bequeath to my eon Henry Owen Curtin at present in Pal- 

eon wood Hospital, should lie recover hi* health of mind and body, the 
Mill property, known a* Curtisdale Mille, «object to an annual payment of 
seventy five dollars to my wife Emily Curtis. And should the said Henry 
Owen Curtis not recover his mental and bodily health, the said Mill pro
perty to lie sold hy my executors, and one-third of what the property may 
bring, shall be paid to my wife, Emily Curtis, the balance to lie equally 
divided between all my living children equally share and share alike.

This gift of the proceeds of the Mill property to testator's 
“living children" is undoubtedly a contingent one. depending 
on the non-reeovery of “the mental and bodily health" of a third 
person. It is also a postponed gift to a class. The description 
“all my living children" the testator meant those children who 
were then, or might be, living at his decease. Neither the post
ponement of the payment of the gift, or that it is a contingent 
one, necessarily prevents such an interpretation of this clause: 
Andrews v. Portinyton, 3 Bro. C.C. 401 ; Elliot v. Elliot, 12 
Sim. 270. and in lie Mervin, [1891] 3 f'h. 197.
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The whole clause is one in which the testator was dealing 
with present conditions, not providing—except as to the contin
gency—for other than his wife and children. His wife is to get 
an annuity if the contingency does not arise, she is to get one- 
third of the proceeds of the sale, if it does, and his living chil
dren are to divide the balance equally.

PURE CANADIAN SILVER BLACK FOX CO v. MORRISON.
Prince Hil iranl I sin ml. Court of Chancery, Hon. U. H. Fitzgerald, Y.C.

July 6. 1015.

Corporations and companies ( § IV (1 4—125)—Fiduciary 
relation of directors—Breach of trust—Misuse of company's pro
perty—Mating foies.]—Bill for a declaration that the defend
ants committed a breach of trust, and acted in violation of their 
duties as directors and officers of the complainant company, and 
for a decree and order accordingly.

Neil McLeod, K.C., and IV. K. Bentley, K.(for complain
ants.

Neü McQuarrie, K.C., for defendant Morrison.
A. C. Saunders, for defendant Clark.
Fitzgerald, Y.C. :—One of the above defendants then being 

on the Board of Directors of the complainant company and act
ing as its secretary-treasurer, mated a female patch fox. the 
property of himself and the other defendants, with a male silver 
black fox the property of the company, without the knowledge 
or consent of the company. That following, that the other defen
dant, also a director of the company, and then acting as its 
president, was made aware of this fact, and acquiesced and con
curred in it, and together with the keeper of the ranch agreed 
to conceal such mating from the other members of the Board, 
until it be found whether a litter would result from it.

It is quite clear that these directors could not properly so 
use the company’s property for their own benefit. It is equally 
clear that any profit or benefit accruing from such a breach of 
trust must accrue to the company alone, and that the profit or 
advantage made by defendants by reason of their misuse of their 
fiduciary position in this transaction must now be accounted 
for by them to the complainant company ; and this a counting

P.E.I

C.C.
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P.E.I.

C.C.
must necessarily be in relation to this young fox : Bowes v. City 
of Toronto, 11 Moo. P.C. 463 ; Imperial Mercantile Credit Asso
ciation v. Coleman, L.R. 6 H.L. 189.

The ease of Lister v. Stubbs, 45 Ch. D. 1, does not touch the 
liability of the defendants in this action. It and the case of Re 
Thorpe, [1891] 2 Ch. 360, are cases where the Court refused to 
earmark and follow certain profits as trust property ; but they 
do not dispute the liability in this Court of a person sued in it 
for an accounting of profits received by him in a fiduciary char
acter. That liability is an equitable debt enforceable from its 
very nature in Courts of Equity.

Judgment for plaintiff.
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dator .................................................................................................. 241
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obligors .......................................................................................... 77
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Adams, etc., Re. 20 D.L.R. 203. distinguished ..........................  244
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Burford, Corp. of, v. Chambers, 25 O.R. 063. applied .................... 281
Cameron v. Bradbury (1802), 9 Gr. 07. followed ........................... 77
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lowed ....................................................................................................  395
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lowed ....................................................................................................  540
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reversed ................................................................................................. 577
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Gjbbons v. Cozens (1898), 29 O.R. 350, followed ........................... 77
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Hamlvn v. Betteley, 0 Q.R.I). 05. applied 281
Hargreaves v. Security Inv. Co., 10 D.L.R. 077. followed 713
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Hope v. Hamilton Park Commissioners, 1 O.L.R. 477. disapproved. 101
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John Deere Plow Co. v. Wharton. 18 D.L.R. 333. [1015] A.C. 330.
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Murphy, Re, 2 Can. Cr. Cas. 578, 23 A.R. 386. applied ................ 818
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Vivian v. ( lergue, 20 D.L.R. 000. 32 D.L.R. 200. affirmed...............850
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Fraudulent conveyance—Insolvency .................................. 180
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Frauds ................................................................................................  729
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principal ............................................................................................. 29
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of statute ..........................................................................................  516
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grant .................................................................................................. 877
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necessary ..........................................................................................  198
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Security for in newspaper libels ......................................................... 767
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ing jurisdiction .............................................................................. 652
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register .............................................................................................. 621
Jurisdiction of Local Master—Removal of causes .........................  896
Jurisdiction over church controversies ............................................... 775
Province as to solicitors—Striking from rolls . . . 443

COVENANTS—
Building restriction—Extinguishment upon tax sale 590
Restrictive building covenant—When discharged............................. 750

CREDITORS' ACTION—
Who are—Sureties .................................................................................... 274

CRIMINAL LAW—
Theft—Obtaining money from imliecile—Amending of indictment. 825 
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Breach of warranty—Defective traction engine—Costs of repairs

Excessive consumption of fuel—Cost of ploughing ...............  457
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Building contract—Contract to complete within certain time—
Extras—Delay—Damages .............................................................  219

Excessiveness—Reduction on appeal .................................................. 687
Expropriation of land — Compensation — Mode of estimation—

Values ............................................................................................... 295
Expropriation of land—Measure of compensation—Valuation.. . . 3.39 
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suffering ...............................  380
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Estimation of value ....................................................................... 305
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Negligence—Steam wagon—Frightening horses ................................ 128
Profits at resale—Indemnity to lienholder.......................................... 544
Workmen's compensation—Mode of valuation................................ 532
Workmen's compensation, see Master and Servant.

DEATH—
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Right of heirs to continue .........................................................  349

DEEDS—
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Reservation of life estate—Undue influence—Cancellation  912

DEPOSITIONS—
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lation ................................................................................................. 232

DESCENT AND DISTRIBUTION—
Action for personal injuries—Asset of estate.....................................349
Life insurance—Children—Grandchildren .................................. 570

DISCOVERY AND INSPECTION—
Execution debtor—Examination of wife ............................................ 888

DIVORCE AND SEPARATION—
Alimony—Conflict of laws—Domicile .............................................. 266
Judgment en separation de corps—Adultery of wife—Right of wife

to alimony ..........................................................................................260

DRAINS AND SEWERS—
Obstruction of watercourse—Liability for overflow of lands 368

DURESS—
Undue influence—Deed procured from aged person .......................... 912

EASEMENTS—
Restrictive building covenant—Extinguishment upon tax sale 590
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EMINENT DOMAIN—
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Costs of expropriation ..................................................................... 877
Expropriation of land— Appointment of arbitrator»—Validity 281 
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Boundaries—Conventional line ............................................... 503
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EVIDENCE—
Admissibility—Shewing intention or mistake .................................  763
Documentary evidence—Certificates of marriage and birth . 687
Parol evidence—Trusts ............................................... 40
Proof of agency—Parol evidence ....................................................... 729
Weight of—Book entries—How overcome................................... 720
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Land titles—Duties of registrar -Dissimilarity in names 147
Satisfaction and discharge—|{e sa le of mill by vendor—Right to

Seizure of crop—Joint interest for money advances ............... 632

EXECUTORS AND ADMINISTRATORS—
Compensation to—Legacy in lieu ..................................................... 886
Final distribution—Payment of balance to foreign administratrix 871 
Sale of land by co-executor—Binding effect on others................ 679

EXTRADITION—
Theft or larceny—Proof of foreign law ............ 818
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Malicious prosecution for—Probable cause   330
Of transfer of land—Right to cancellation ..................244
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Preferences—Chattel mortgage—Insolvency—What constitutes.. .. 180
Remedies—To whom available—Surety ........................................ 274
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tors—Property purchased with wife's earnings............................ 911
Transaction between parent and child—Assignment of share of dis

tribution—Absence of intent to defraud—Delay in setting
aside ................................................................................................  887

Transactions between relatives—Chattel mortgage—BonA fide ad
vances .............................................................................................. 180
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HABEAS CORPUS—
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service—The Bastardy Act, R.S.N.S., ch. 61 .............................. 898

HIGHWAYS—
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bility of municipality for injuries .............................................. 875

HUSBAND AND WIFE—
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ventory—Continuation of community .........................................  909
Liability for necessaries—Credit ......................................................... 543
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Amendment—Direction of Attorney-General .................................... 825

INFANT8—
Assignment of interest in land—Right to disaffirm—Parol trust—

Reasonable time ............................................................................. 40

INFRINGEMENT—
Of trade name, see Trade Name.

INJUNCTION—
Seizure for taxes—Property of another—Adequate remedy for

damages ............................................................................................. 540
Water rights—Defective drainage........................................................ 309

INSURANCE—
Agents—Right to sue for premiums ...................................................  781
Life insurance—Beneficiaries—Grandchildren—Statutory designa

tion ...............................................................................   570
Life insurance—Interest in proceeds—Statutory regulation ........ 570
Prohibited keeping of gasoline—Distant location—>1 riality to

risk ...................................................................   577
The loss—Suspicious fire—Rights of mortgage*- istee for cre

ditors ...............................................................   884

INTEREST—
Expropriation proceedings—Abandonment 424

INTOXICATING LIQUORS—
Local option—Qualifications of voters—Residence............................ 160
Local option by-law—Motion to quash—Irregularity of service—

Failure to file affidavit in time .................................................. 878
Local option—Validity of by-laws—Power of Court to quash.......... 160
Local option—Validity of election—Voters’ list—Parliamentary

irregularities ...................................................................................  161
Validity of note given in violation of Prohibition Act.................... 821

JUDGMENT—
By default—Setting aside—Delay—Inability to furnish costs----  721
Negligence—Statement of trial Judge—Incorporated in formal
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