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DIARY FOR APRIL.,

- County Ct. and Surrogate Ct. Term commences.
oy County Court and Surrogate Court Term ends.
New. Low Sunday.
1 York and Peel Spring Assizes,
v 2rd Sunday ajfter Easter.

- 3rd Sunday qfier Euster,
SoR St Grorge.
A, yop Mk Sunday after Easter.

0... Last day for comp. Asses. Rolls. Last day for

[Non-res. to give lists of their lands.
S~
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THE ACT FOR QUIETING TITLES.
20 Vic., Car. 25.

3 We are glad to learn thatthe benefits to be
. ved from this Act have been at once appre-

v and that a large number of petitions
Qhanah‘eady been presented to the Court of
p,ofecc’}'Y, many of them by members of the
Pe rtyss‘on in connection with their own pro-

be;rnhe Practice being entirely new, and there
20, 8 Mo precedents to serve as aids in the
s e“ct of applications under the Act, a short
the p':en.t of the mode of proceeding, and of
Sepv: Ctice adopted by the Referee, may be of

1% to practitioners. v

of iy Perusa) of the Act must satisfly every one
xtreme simplicity.

fop ¢ 2Pplication is by a short petition, the
$ho,, of which is given in the Act. This form

N be Strictly observed, and varied only
tiey, "*ded by the circumstances of the par-

Ular case,
sholffore Presenting the petition, the solicitor
the thOl‘oughly investigate the title, and
the r°°fs ofit. If the title be defective, or
thoy) d°°f of it not attainable, the petition
. DOt’be presented.
the 0o Petition is filed with the Registrar of
filig,, . "¢ of Chancery, at Toronto, and upon
bugy tl.x? Petitioner receives a certificate of
Tegiy r‘ftltlon being filed, which he must
higy, 0 the registry office of the county in
forthwithe land is situate. The petition is
Refe,.e transmitted by the Registrar to the
% the X;P be ready for investigation as soon
%0 of the title is laid before him,

The solicitor should next procure all neces-
sary affidavits to be sworn, (including his own
affidavit or certificate that he has investigated
the title and finds it to be as stated in the affi-
davit of his client.) Having all his proofs
complete, he is then, and not before, to carry
them in to the Referee of Titles, with the other
papers required by sec. 4 of the Statute, viz. :

1st. All the title deeds, if any, and evi-
dences of title relating to the land, that are in
the possession or power of the applicant.

2nd. A certified copy of the memorials of
all other registered instruments affecting the
land, up to the time of the registering of the
certificate of petition above mentioned. (This
certified copy should include the affidavits of
execution filed on registration of each memorial.
Where, from the way the property is described,
the Registrar is unable to certify that such
memorials are all that affect the lands, the
Referee requires a surveyor to examine the
property, who, after examining the Registry
or memorials, is to make an affidavit that the
memorials produced are all that affect the
land. All this should, if practicable, be done
before the memorials and papers are brought
to the Referee.)

8rd. The certificate of the County Registrar
in which the land lies as to the bills and pro-
ceedings in chancery, or in any County Court
on its equity side, if any such be registered.

4th. A concise statement of such facts as
are necessary to make out the title, and which
do not appear in the documents produced, but
no abstract will be required except on special
grounds.

(Among these facts the following will be
necessary in every case; that all taxes there-
tofore assessed on the lot have been paid
and satisfied ; that there is no execution in
the sheriff’s hands against any person inter-
ested in th& land ; that the same had never
been sold by the sheriff, either on execution
or for taxes, except as appears by the Regis-
trar’s certificate ; and that there are no Crown
debts affecting the land.)

6th. Proofs of any facts, requiring proof, to
make out the title, unless dispensed with
until a later stage of the investigation. (Among
these watters will be the particulars men-
tioned in the concise statement.)

6th. An affidavit by the claimant, and a
certificate signed by his counsel, to the effect
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mentioned in the sixth and seventh sections
of the statute.

Tth. A schedule of the particulars produced
under the six preceding heads.

When deeds are lost the affidavits should
contain the same evidence of the loss and con-
tents of the deeds as would be required ata
trial at law or hearing in Chancery.

The affidavit as to there having been no
sheriff's sale, and indeed all affidavits to be
used as evidence, shouid state how the depo-
nent derived his know!edge.

Where the petitioner’s titleis derived under
a sheriffs sale, the affidavits should give the
volume and page of the Canada Gazelle where
the advertisements appear, and the name and
dates of the local gewspapers in which they
were inserted.

The Crown debts can be ascertained by a
search in the office of the Clerk of the Crownin
the Court of Queen’s Bench, at Toronto,and the
affidavit should shew that the present owner
is not, and that none of the persons (naming
them) who had been previovsly interested in
the property was, while so interested, a debtor
to the Crown; or should state what Crown
debts, if any, affect the property. See Con-
solidated Statutes of Upper Canada, chapter 5,
section 2, the words of which should be fol-
lowed, viz., that “no copy of any deed, boud,
or other instrument whereby, &c., has been
registered,” &ec.

Where the title of the applicant is under
a sale for taxes, the affidavits must show that
all the requirements of the Consol. Statutes
of Upper Canada, 22 Vic. chap. 55, secs. 125
to 131, pp. 675, 676, have been strictly com-
plied with. In such case the Referee does not
reguire the production of the Treasurer's war-
rant, but is satisfied with an affidavit by a
competent person who has examined it, and
who states suflicient to satisfy the Referee that
it was in due compliance with the statute.

Where parties have information necessary
for the applicant, and are unwilling to make
an aflidavit, a subpazna ad test. may be obtained.

It saves both time, trouble and espense,
when the solicitor sees that all the proofs are
complete in the first instance. If, however,
through over-sight, anything be omitted or
defective, an opportunity of supplying it is
usually afforded by the Referee.

It may, as a general rule, be observed that
the evidence required must include as well

what is nccessary to be preduced by a vends
to a purchaser on a strict investigation of titl.
as what a purchaser's solicitor should sutig
himself of by searches and enquiries elsewhen,
according to the principles laid down for the
purposes in the English books of convg.

ancing. See “Dart on Vendors, caps. 8 & 11

and Sugden on Vendors and Purchasers, li

ed™'on, caps. 10, 11,12 &13.

. here the Referee is satisfied that a gox
title is shewn, he issues notices for publia
tion. e may also direct notice to e serre
on any persons whom the state of the il
appears to make it expedient to notify.

After these notices have been publishe
and served respectively, if no good caus
to the contrary be shewn, the Refereo lw
the papers before one of the Judges of t
court, and if he approve of the Referee's pr
ceeding, a certificate of title is issued, whid
renders the petitioner’s title indefeasible, an
is thenceforward conclusive in all courts with
out further evidence as to title.

The fees payable are as follows:

To the Registrar (fee fund) for filing
the petition and for the certificate
thereof ...ovevivininninneenn e

Tor entering certificate of title, per folio, 0

Copy for registration in the County

1y

Registry Office, per folio .......... 0F
Scal on original and duplicate, each.... 0¥
To the Referce, per leaf on original and

duplicate, each ...l 0
For each deed, or memorial of deed, in

the chain of title. ................ 03
For the certificateof title............ 24§

In contested cases the Referee is entitled.
addition, in respect of proceedings occasione
by the contest, to the same fees thercforj
are payable to the Master or Accountant f
the like proceedings in suits.

THE THREATENED AGGRESSION.
That which the Chief Justice of Upv<|

Canada thinks of such moment as to &
forth observations from him whilst sittin
upon the Bench in discharge of his judici
duties, cannot be out of place for us, asc6?
ductors of a legal journal, to notice. W
therefore make no apology for following in th
matter the lead of one whose example m#
well be followed, whether we look upon b
carecr as a lawyer, as a judge, or as a loyt
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subject, jealous for the homnor of his Queen,
snd faithful to the interests of his adopted
country. Few, we think will cavil at his
views thus publicly expressed. Whilst we on
our part are proud to accept them as our own,

His Lordship opened the Toronto Spring
Assizes on Monday the 19th of March, and
in his charge to the Grand Jury, after referring
to their duties and commenting upon the
calendar placed in his hands, spoke as
follows :——

As a general rule courts and judges abstain
frem making observations to grand jurors on
public or political matters not immediately con-
gected with the administration of public justice.
Occasionally exceptions arise. Thus in 1837 a
painful duty in this respeet was cast upon the
judges, to which I am under no necessity to
make and gladly abstain from making further
allusion. A new era has dawned upon us since
and the events of that period are now no more
than matters for the historian. At a later period
the public mind was much agitated by a so called
question of annexation--and that, too, has fallen
into obiivion. or if remembered by those who
then favored it, it is, I apprehend, with a devout
feeling of thankfulness that it has been irrevoca-
bly abandoned.

A third exception presentsitself now. No one
who passes through our streets can doubt to what
[ allude, and rew [ trust will think that it is out
of place for me to offer some observations in re-
gard to it, It is impossible to make an inguiry
of the most superficial natuve into the cause of
what we see around us, without having our atten-
tion forced as it were upon Irclapd and its con-
dition—and we cannot avoid looking back far
beyond the events of the presegt time to under-
stand the pretext out of which has arisen the
crisis apparently impending.

From the reign of the first Plantagenet—
through the times of the Tudors—under the un-
sparing sword of Cromwell down to the culmi-
nating victory gained by William of Nasseu,
Treland has been a battle field.  Wars of invasion
mnd territorial conquest— wars between the
ancient races and the descendants or successors
iof the invaders, wars to maintain or extend the
ascendancy of the crown of England, wars of
dynasty—the, latter more especially, thongh it
%8s not confined to them, embittered or inflamed
}by differences of religion—successively wasted
fke land and prevented the prosperity arising
from the cultivation of peaceful and industrial
pursuits.  And since then, down to a modern
Period—among some sources of active discontent,
after breaking out, into open violence—and among

complaints not without reasonable foundation—
the legal disqualifieation of men on account of
their relizions opinions held a prominent place,
Since the change of law in that particular, aud
down to the present time, a very different course
of policy has been followed—having for its lead-
ing object the promotion of the materinl prosper-
ity of the whole people, without reference to
differences of race or of religious opinions.  But,
during that time also, the impatient folly of some
the perverse malevolence of others aid an almost
wilful blindness to the good that has been done,
as well as to the promise for the future which had
thus been given, has checked progress, and has,
at the present, forced the adoption of repressive
measures to avert from Ivciand the horrors of
civil warfare,

That a conspiracy—formidable by its numbers
though not extending to the classes possessed of
education, intelligence or property—exists against
the government of that country is now beyond
doubt. That such conspiracy has been encour-
aged if not originated, fostered if not created, by
men of Irish birth or of Irish descent resident in
the United States is brought home to our convic-
tion by the daily record of passing events; and
that the inevitable result must be prejudicial to
the peace and prosperity of Ircland is as obvious
as the necessity for vigorous measures of repres.
sion and restraint.
here in Canada, whilst carnestly desiring the
maintenance of the established government in
Ireland, and that the mad eifort to dismember
the United Kingdom might meet with speedy and
igncminious failure, have thought oursclves be-
yond the immediate reacts of the threatened con-
flict. We might expect to hear its echo, but not
that we should be made parties to it in our own
land. For, admitting, for the argument sake,
the existence of injustice and oppression which is
advanced as the justification of this conspiracy
—no such discontent exists or ever has existed
here. Canada, among whose most valued inha.
bitants are many of Irish birth and descent, is 2o
more responsible than the United States of
America in which a very large number of the
Irish become domiciled, for any of the causes,
real or fictitious, which are made the manifesto
of these conspirators—and I firmly believe that
few indeed, if even one of all the {rish residents
in Canada, no matter what his creed, or party, are
8o insensible to the advantages of our present
form of government as to desire a change, least
of all by armed invaders. And yet such is the
danger that seems to be imminent.

It is not war, as that term is understood in the
Jaw of nations, that threatens; war tempered by
modern civilization by a regard to considerations.

Nevertheless, we might,
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of humanity, by a desire not to inflict needless
suffering on the inhabitants of an invaded country.
It is not even civil internal conflict arising be-
tween inhabitants of the same country and sub-
jects of the sume guvernment where one part of
the suljects, greater ur less, of sume government
desire to subvert it and to establish another in
its place. But it is an intended invasion from a
foreizn country which cannot be carried into
effect without vivlating the laws of the forcign
country and the duties of its government, by a
Lody of men whose acts will place them beyond
the pale and protection of all national law, and
who cannot therefore be expected to act in con-
formity therewith, or to acknowledge any of its
obligations. Their avowed motives include that
of revenge upon England for the alleged wrongs
of Ircland, and as they do not hope, at this mo-
ment to raise an insurrection and strike st the
Queen's government in that country, they pro-
pose tu assail this province, as a means of insult
and snnoyance which is more within their reach
and in which they may indulge in the hope of an
easier temporary success,

Such an attack, though conceived and executed
in such a spirit, would, in all human probability,
.be an outlet for the most fiendish passions of the
'mest abandoned of those associated in it, where
success would be accompanied by rapine and
violation, by wholesale plunder and unrestrained
licenticusness.  When I reflect on the conse-
quences of such an invasion I feel reluctant to
believe that citizens of the United States who are
unconnected with its alleged motives and excuse,
are, as has been repeatedly and confidently
affirmed in their own public journals, contribut.
ing their means to promote such atrocious results,

I do not think the occasional outbursts of
“envy, hatred and all uncharitableness” with no
measured mingling of falsehood and misrepresen-
tation, which some portions of the public press
display, exhibiting in the same moment the
malevolence of the worst passions with the irri-
tating counsciousness of impotency to indulge
them require notice at my hand. I can under-
stand political theorists speculating upon the
-guperiority in their estimation of a republican
form of government over a monarchy, and that
in America at all events the one should supersede
the other. I can underetand that enthusiasts in
favor of this theory would rejoice in any course
-of events which would bring about such a result,
-and that if their sense of national obligation re
strained them from active proceeding iu its sup
port they would take no measnres whatever to
prevent it.  But I cannot understand how any
men who recogiise the force of national and

moral obligations can aid, whatever their ab
stract opinions, in sending fire and sword among
a neighboring people, to force them to change a
form of government under which they are pros.
perous and contented, and to adupt another,
against which their feelings revolt and from whid,
they ace no good reason to anticipate a larger
amount of happiness or liberty.

But if such a storm be gathering on our horizon,
thank God it will not find us divided among our.
selves, or unprepared to resist the invader! I
can make no stronger appeal for the truth of this
assertion than to the proceedings in every part of
the provinces no longer ago than Saturday last.
Whatever our national origin, we are all Cana
dians. Whatever our convictions and opinions
on religious subjects, we are ull equally protected
in their peaceable enjoyment, Our laws recog
nize no immunities, privileges or distinctious for
any one class that are not equally open to all,
Our iustitutions are both in theory and practice
as free as those of any nation upun earth. Toa
profound and zealous adherence to our constitu.
tional rights and liberties we add a personal de.
votion to our Queen, honoring her as the head of
our government, loviag her as the mother of her
people, praying God for the prolongation of her
reign and for her domestic happiness and welfare.

Experience has amply assuved us that there is
no despotism vnder her sceptre, while we are no:
equally convinced that there is as great a freedon
from it and as great an actual enjoyment of more
real liberty under forms of government mors
popular in their external character. And what
stronger proof that we rightly appreciate our aé-
vantages could be given than is afforded by the
cvents of the last week. The sounding of the
alarm was instantaneously followed by the gather-
ing of willing thowsands to defend our altars and
homes. The country which was, as it were,
slumbering in peace, has aroused itself into activ.
ity and presents the aspects of a vast extended
camp, and while relying as heretofore on the co-
operation of the mother country, the Canadian
people from Sarnia to Gaspe have sprung toarms
for self defence. If forced to employ them, they
will strike in a good cause, and in the humble
hope of the protection of Divine Providence
There can be but one reception for the invaders—
& stern and pitiless opposition to repel the aggres
sion—striking for Queen and coungry, for laws
and liberty, for wives and children; and may
God defend our rights!




April, 1866.]

LAW JOURNAL.

[Vou. II, N. §.—89

Perrirocaisa—JupayexTs, ITiary Terw, 1866,

PETTIFOGGING.

The following extract from a letter said o
have been written by a legal gentleman in
"Toronto of over 12 years’ standing in the pro-
fession, to & merchant in Lower Canada, and
sent to us as & curiosity. It was in the shape
of a circular, and we give it in full ag a warn-
ing to the unwary.

«] have made some new arrangements con-
nected with my collecting business and will be
glad to include you as one of my regular cor-
respondents. The following terins are offered
only to such persons who forward to me the whole
of their collecting business in Upper Canada.

“1st. All accounts or notes forwarded for col-
lection will be put into judgment within the very
shortest period thereafter that judgment can be
allowed—it being expressly understood that
whenever the first court sits, we will take our
verdict. This will guarantee to you fkat no
claim 1ill cver come a-head of you that is put in
suit at the same time as yours.

“ond. Advances will be made to the extent of
ane-half upon all accounts and notes placed in
wy hands for collection, you giving me your due
bill for such advance until collected. A conmuis-
sion of 2% per cent. will be charged only in cases
where the amount is collected. No charge will
be made where we cannot collect the debt for the
advance.

“3rd. A reduction of at least 15 per cent. upon
the regular taxable costs will be made in all
cases where the debt cannot be collected.

“4th. Mr.——or his partner will in every
case in which it is necessary go and see the per-
son indebted to you, find out his circumstances,
position, &c., negotiate for security and in cvery
respect act in your interest as if he were a mem-
ber of your firm and personally interested in
your business, and the costs will not esceed from
§5 to 810 per diem according to the nature and
importance of the business.

“5th. A quarterly report of all business in my
hands belonging to you will be made, and, if
possible, T will visit Montreal atleast every three
months. If you think these conditions will be
advantageous to your business I will be glad to
be sppointed your attorney for Upper Canada.”

In reading the above one scarcely knows
which to admire most, the presumptuous
assurance which pretends to guarantee to a
client “that no claim will over come ahead of
you that is put in suit at the same time as
yours,” or the open-hearted philanthropy
which offers to make advances to the extent

of one-half upon all notes and accounts given
to these ubiquitous, invincible, but, withal,
liberal attorneys for collection.

But we do not care to discuss the contents
of this precious document any further. It
would be laughable were it not pitiable
Pitiable in every way ; in fact it isdifficult to
say which we should pity moest—the unfortu-
nate client who might be silly enough to trust
his business to the hands of persons capable of
writing such a letter, or the lawyers themselves
who must be so needy, or clse so lost to a
sense of what might be termed professional
decency as to attempt to attract clients by
such propositions as those given above.

We do not know, and we do not care to
know, the name of the delinquent firm, but
we are assured such propositions have been
made to at least one merchant by these
persons, and if so, we oniy hope that they
will be treated with the same contempt by
all ag they were by him to whom the above
letter was addressed.

We may seem to some to speak strongly
on this subject, but surely it is the duty, as
it ouglit to be the inclination of all those who
respect themselves and the profession to which
they belong, to frown down any thing which
tends to lessen that respect or to lower their
profession in the eyes of the public.

JUDGMENTS—HILARY TERM, 1866.

ERROR AND APPEAL,

Present: Drarrr, C.J.; Ricnarps, C.J., C.P.;
Hagarry, J.; Morrisox, J.; Apam WiLsox, J.;
Jouxy WiLsox, J.; and Mowar, V. C.

March 18, 15686,

Brigham v. Smith. — Appeal from Court of
Chancery, dismissed with costs. Draper, C. J.,
delivered the judgment of the court.

Bettridge v. Great Western R. W. Co.-—Appeal
from the Court of Chancery. Decree for specific
performance of contract to allow plaintiff to pass
free over the road in consideration of land con-
veyed to the company reversed, and bill in court
below dismissed with costs. Mowat, V. C., dis-
sented. Hugarfy, J., inclined to the cpinion
that the bill should be dismissed without costs.
Adam Wilcon, J., delivered the judgment of the
court. N

Millsv. King.—Appesl from Court of Common
Pleas on point of form, dismissed with costs.
Held that judgment must be entered on special
case before error can be brought. Draper,C. J.,
delivered the judgment of the court.

Crawford v. Meldrum.—Appeal from Court of
Chancery allowed. Dscree to oe varied by mak-
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iug land liable to plaintiff's judgment, with costs
against defendunt. The court, with the excep-
tion of Spragge, V. C., concurred with the judg-
ment of Mowut, V. C., in court below.

Weir v. Matheson.—Appeal from Court of Chau-
cery alloned, and bill dismissed with costs.
Spragge, V. C., dissented : adhering to his judg-
ment as given in the court below. Draper, C. J.,
thought that bili should be dismissed without
costs. JMlugarty, J., delivered the judgment of
the court.

Gamble v. Great Western R. W. Co. — Appeal
from Court of Queen’s Bench, dismissed with
costs. Morrison, J., dissented ; adhbering to his
opinion as expressed in court below. KRickards,
C. J., delivered the judgment of the court.

Northern Railw.y Co. v. Patton. — Appeal from
Court of Common Pleas dismissed with costs.

Gossage v. The Canadian Land & EmigrationCo.

—Appeal trom Court of Queen’s Bench dismissed
with costs.

QUFEFEN'S BENCH.
Present: DraPkr, C J.: Hagarty, 1.
Morgison, J.

Monday, March 5, 1366,

Flahaff v. Cozx.— Appeal from the Couanty
Court of the County of Wellington—dismissed
without costs.

Fowler v. Perrin.—Judgment for plaintiff on
firet replication to plea of release, and for de-
fendant on second replication to same plea.
Leave granted to apply to Judge in Chambers
to amend.

Wizon v. Pickard, rule nisi for new trial dis-
- charged.

Rogers v. Munns.—Rule discharged.

Studer v. Buffulo & L. II. R. R. Co.—Rule
absolute for new trinl, without costs.

Conger v. Plutt.—Judgment for defendant on
demurrer to plea. Leave to apply to a Judge in
Chambers to take issue granted.

Savage v. Sparling.—Appeal from the County
Court of the Couunty of Lambton allowed.

Austin v. Ferguson.—Appeal from the County
~Court of York and Peel allowed, and rule to

- enter verdict for defendant in court below dis-
- charged.

Brightley v. Rankin.—Appeal from County
- Court of Frontenac allowed, and rule for non-
- suit in court below to be discharged.

Coulson v. Hutton.—Appeal from County Court
- of Wellington dismissed with costs.

Leslie v. Emmons.—Appeal from County Court

of Hastings allowed, and rule absolute for new
v trial in the court below.

The Queen v. Rubidge.—Appeal from the Quar-
" er Sessions in Stormont, Dunc s and Glengarry
: anowed, and judgment in Court below arrested.

Johnson v. Hunter.—Rule discharged.

Harris v. Robinson.—Appeal from the County
Court of Peterborough dismissed, but without
- costs, as appellant appealed at the in_tance of
1the County Judge.

Waddell v. Corbett.——Judgment for defendss®
with leave to plaintiff to apply to amend.
Stewart v. Gesner § Henderson.—Appesl fﬂ;
the Couaty Court of Kent allowed, and rule ®
solute for new trial without costs. ol“
In re Michie and the Judge of the County c o
of the County of Iaiton. — Rule absolut® =
mandamus. P
In the matter of conviction of Andrews.—P
absolute to quash conviction. ”a
The Queen v. Ellis—Rule to quash cerl'}".
absolute with costs, and rule to quash convieH™
discharged with costs, ﬂ,l
Mellroy v. Hall.—Rule absolute for new ¥
on payment of costs. "
McPhee v. Wilson.—Rule absolute to €0
verdict for plaintiff on second count for
and for defendant on the first count. rld
o

Jones v. Jenkins.— Rule absolute for new !
on payment of costs by plaintiff within & mop™:
otherwise rule absolute to enter nonsuit.

The Queen v. Stewart.—Rule discharged.

Kerr v. Boulton et al —Rule discharged.

Adams v. McCaul.—Rule absolute for 8 v
trial—gosts to abide event.

DeCow v. Tait.—Rule discharged.

G
Waters et al. v. Bullen.—Rule absolut® f.
new trial on payment of costs in sixteen day®

Saturday, March 10 1868
Present: Drarur, C. J.; Haiearty, J.5
Morerison, J.

g

Clarke v. Western Assurance Co.—Rule 3]’50[

lute for new trial without costs on the grou? »

misdirection. The Court remarked upo® ¢

injurious effect in certain cases of the lﬂ“’.Pu,
respecting the assignment of wavehouse rece

McDonald v. The Liverpool and Londo®
and Life Insurance Co.—Rule absolute fof
trial, with costs to abide ¢veat. wr

In the matter of the Propeller + Georyia”'og
Rule nisi on Collector of Customs to restor® gy
sel to the petitioner, G. T. Denison, juns ‘g
charged, the Court having no power unde’
Vic., cap, 1, to grant relief, as there upP‘b‘ﬂ'
from the affidavits filed to have been ‘- pro tb“
cause” for the seizure of the steamer; but
ag the reason for the deteution had ceasé’™ .
Government might in all probability restﬂ."“i.,v
vessel to the petitioner upon a proper app""' of
for that purpose, which if it had beem "
before might have saved the necessity 09040‘
application. The Court observed that po
of forfeiture was given by the act. o

Re Thompson and Webster.—Rule nisi fof l:;ﬂ{
damus to compel the Registrar of the Cou? ;/
Wellington to record a certificnte of is I”” I
refused, but without costs. The refussl ”],}
cord was on the ground that a part of the sgf
referred to in tH certificate was subdivided
village lots and sold to various parties. &

Iall v. Moss.—Judgment for plaintifl Pyof
murrer to declaration.  Hagarty, J., disge?

Shaver v. Jamieson et al .—Rule nbsolu“';(’
new trial, with costs to abide the evebh’:

p*
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jeave to the landlord to amend his notice of title
by adding claim of title by length of posseseion.

Werne v, Coulter.—Judgment for plaintiff on
demurrer.  Arrenrs of taxes due on non.resident
lands: in cnse of subsequent occupanoy, arrears
¢an only, under 27 Vie. cap. 19, be collected out
of goods on the premises, thero being no personal
lisbility upon the subsequent occupsnt to pay
them, and nothing whiclk caun render liable his
goods which are not on premises.

Law Society of U. C. v. The City of Toronio.—
Rele nisi for nonsuit discharged. Action to re-
cover back from the city mouey paid for taxes
slleged by the City to be due. Zleld, that asthe
Cowrt of Revision had not, although the roll was
finally passed, adjudicated upon and determined
the question brought before them in this matter,
the rignt of appeal to the County Judge had not
been barred. [Hagarty, J., dissented from the
judgment of the Court, thinking that the roll
heing confirmed, the assessment wes final.

Harvey v. Woodruff.—Rule absolute for now
trial with costs to abide event,

Prendergast v. Grand Trunk Railway Co.--
Rule #isi to set aside verdict for plaintiff, and
for & new trinl discharged.

Childs et al. v. Nerthern Railway Co.—Rule
sbeolute to euter vonsuit,

COMMON PIEAS.

Present: Ricmarvs, C. J.; Joux Winsown, J.;
Avayx Winsoy, J.
Monday, March 5, 1866,
Cmada Permanent Building Society v. Harris.
—Rule discherged.
fluiton v. Trotter.—Rule discharged.
Thorne v. Barwick.—Rule discharged.

Reed v. Reed —Judgment for plaintiff on de-
wurter.

Baldwin v. Peterman.~—Judgment for. plaintiff
pu demurrer,

Camphell v. Kempt.—Rule absotute for new
krisl on payment of costs within threa wecks.

Doyle v. Lasher.—Appeal from the County
ongt of Lennox and Addington dismissed with
0818, .

Bradficdd v, Hopkins.—Judgment for defendant

ba demurrer for insufficiency of the replication.
MeFadion v. G. T. R. Co. § ADPesls from Co.
Balv, ¢. T B. Co. Ct. Frontenue dis-
missed with costs,

Cook 5. Wilkie —Appesl from County Court
of Oxford dismiissed without costs.

Beed ¢t al. v, Mercer.—Rule discharged.

Bond v, Bond.—Rule discharged. Postes to
plaiagf.

4uston v. Boulton.—TRale dischargad.
MeBride v. Lee.—Rule discharged, with costs.

Woodv. G. 7. R. Co.—Raule absolute to strike
#ppaal out of the paper without costs,

Saturday, Mareh 10, 1866,

Present: Riomanvs, €. J.: Apax Winsen, J.
Jorx Winsox, J.

Smith v. Miller.—Case struck out of list, it
baving been otherwise disposed of.

Hughes v. Towers.—Verdict on first count to
be entered for defendant; and the drmages on
the second count to be reduced by 5299,

Fowler v, Perrin.—Judgment for plaintiff on
demurrer.

Koster v. Holden —Judgment for defendant on
demurrer to first count ; and for plaintif on de-
murrer to tha gecond count.

Trust and Loan Co. v. Drennan.—Judgment
for plaint'd un demurrer.

Jones v, Cumeron.—Judgment for plaintiff on
demurrer.

The Queen v. Hamilton —Raule nisi discharged,
The Court expressed themselves as in wmuch doubt
83 to the admission of affidavits in evidencs in
criminal cages when moving for new trials under
the act, and suggested au sppeal, for which leavs
was granted.

Campbell v. Knight.~New trial a3 announced
1ast Monday, with the additionn] terms now im-
posed of payment of costs within three weeks
after servies of the rule; and in default of pay-
meant, rule discharged.

RULES OF COURT.
The following rules were read in Court last

Term ¢
¢ Michaelmas Term, 29th Victoria.

It i3 ordered,—That the Table of Costs
established by the Rule of this Court, of
Trinity Term, 20th Victoria, be amended in
that part of it relating to Attorneys, and
headed ‘Copy and service of Writs of Sum-
mons and other Process,” by adding as fol-
lows:—

Copy and Serviee of Writ of Sub-
peena ad Testificandum, exclusive
of mileage.........ooiuvnnnnn. 50 cents.

It ig ordered,—That in all cases where leave
is given to raise an Issue or Issues of Law,
together with an Issue or Issues of Fact, to
any Declaration or subsequent Pleading, the
Issue or Issues of Law shall be determined
before the Trigl of the Issue or Issues of Fact,
unless otherwise expressly ordered by the
Court or Judge in the Rule or Order permit-
ting such Issue or Issues to be raised.

Dated 2nd December, A, D. 1865,

(Signed) Wu. H. Drarsr, C. J.
Wi B. Ricuawns, C.J. C. P
Joox H. Hacarry, J
Jos. C. Morrisox, J.
Apax Wisow, J.
Jonx WiLsoxn, J.
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CONDITIONS O SALL.

The object of special conditions of sale with
respeet to title and evidenee of title, is either
to enable the vendor te oblige the purchaser
to aceept the title, notwithstanding some de-
fect of evidence, or, it may be some infirmity
of title involving a real risk, which the vendor
cannot supply or cure, or to preclude the pur-
chaser from calling for evidence, the produe-
tion of which is possible, but would involve
expense, trouble, or delay. At one time
speeial conditions were avoided as much as
possible, under the apprehension that they
would discourage Listders.  Special conditions
of some kind have now become so usual that
intending purchasers frequently bid without
considering the cffect of the conditions, and
stipulations are often inserted as a matter of
routine, which are wholly unnecessary, and
even inavplicable to the title in question.  But
~shen restrictive conditions as to title or evi-
denee are advisedly made part of the contract
to be signed by the purchaser, the object of
them is to compel the purchaser to accept a
title more or less defective in substance or in
proof. Now, it is settled that a vendor may
bind the purchaser to accept such title as the
vendor has, so that in the absence of fraud or
misrepresentation the purchaser must take the
title, though it actually appears to be bad.
In Fremev. Wright 4 Mad. 864, on a sale
by the assignees of a bankrupt, the condition
was in these words:—* The purchaser shall
have an assignment of Mr. Iloward's interest
to one wmoiety of the estate, under such title
as he lately held the same. an abstract of
which may be seen at the office of Messrs.—;”
and though the iitle was defective, the pur-
chager was compelled to take it.  But the
Court said that he might, if he pleased. have
an inquiry, whether the conditions were cir-
culated long enough before the sale te give a
fir opportunity for inspecting the abstract.
So in Duke v. Burnett 2 Coll. 387, a pur-
chaser was compelled to take a title which he
had agreed * to accept without dispute,” not-
withstanding a defect as to the title to the
legal estate, which was within the vendor's

knowledge. i

In cach of these caseg'Phe vendor obtained
the protection he desired without disclosing
the nature of the defects against ghich it was
sought. In a recent case, however, the doc-
trine has been asserted, that the vendor cannot,
by a general stipulation, protect himself against
2 defect which is known to him, without dis-
closing the defect. The case to which we
refer is Edwards v. Wickwar 35 L. 4., Ch.,
48; 1 L. R., Eq, 68. Under an order in
that case leaseholds were sold by auction,
subject to the following condition :—* It will
appear from the abstract that an underlense
of the property was, in 1852, gra.ted to J. S.

for twenty-one years from the 25th November
then last. The said J. S. is believed to have
abseonded, and not to have paid any rent for
several years ; and inasmuch as a first unda.
lease was on the 1st October, 1864, purported
to be granted by the trustees of the testator's
will, to the present tenant, who is in posses.
sion under it, no objection or requisition shall
be made in respect of the underlease of 1852,
nor of any derivative interest created thercout,
nor of any underlease or tenancy prior to the
said underlease of 1864." On examining the
title deeds it appeared that another underlease
had been granted prior to that of 1864, which
was not shown to have been surrendered.
This underlease, sccording to the report in
The Law Journal, was not in the abstraet,
but the counterpart of it was in the vendor's
possession. The vendor relied on the con-
dition ; but Sir W. P. Wool. V.C., held, that
the purchaser was not bound to complete
unless the vendor obtained a suvrender of the
underlease ; and for this decisicn his Ilonor
gave the following remarkable reasons : —

“It is a vendor’s plain duty tv disclose all
the facts within his knowledge. Iic may pro-
teet himself by general clauses, such as the
one in question, from unknown or unsuspected
claims ; but he is clearly bound to give the
fullest information in his power. An extreme
case in support of the vendor's contention is
Ireme v. Wright; but there the vendors
were the assgnees of a bankrupt, and they
only professed to sell under such title as he
lately held. The title proved bad, but there
was no suppression of facts within the knowl-
edge of the vendors. IHere, on the contrary,
there is a pretended candour on the part of the
vendor, in disclosing one deed while he sup-
presses another, which is all the time in his
possession. Nothing would be more mischier-
ous thun to allow a vendor (more especially
when selling under an order of this Court) to
force upen a purchaser anything contrary to
the strictest right.”

We do not see how the decision can be
supported, except upon the principle stated in
the judgment, that a vendor cannot protect
himself by stipulation against a defect known
to him, or which he has the means of knowing,
unless he discloses the defeet. The defect in
question was doubtless merely formal: an
underlease had been granted, the tenancy had
been given up without the execution of a sur-
render, and a new tenant put in; so thatif
the former underlessee had claimed the pos-
session, his claim would havebeen conclusively
answered, under the condition for re-entry for
non-performance of covenants. There was
certainly no fraud in keeping back such a
transaction, and the purchaser’s objection
could only rest on the strictest application of
the Vice-Chancellor's principle. The conse
quences of the rule laid down in Edwards v.
Wickwar are serious. Henceforth a vendor
must not take his title into the market unless
he is prepared to display before the world
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gvery defect which can be found in it. Ho
cannot say to an intending purchaser—* As I
have been in possession during so many years,
under arconveyance dated in such a year, you
shall not make any objection in respect of the
carlier title,”—unless he has himseif rigorously
serutinised the earlier title, and found it un-
objectionable, in which case the stipulation
would be unnccessary. Nay, as defect of
title and defect of proof are indistinguishable,
a general stipulation that the purchaser shall
not make any objection on the ground of the
vendor’s inability to produce any title deed
prior to a certain date would be unavailable,
unless accompanied by a statement of the
nature and effect of every deed to which it
was intended to apply.

In short, to say that general conditions
against defects are inoperative if the vendor
does not at the same time give the fullest in-
formation in his power as to those defects,
is to say that no contract shall limit a pur-
chascr's right to a clear and well-proved title
for sixty years, unless the contract sets forth
a complete abstract of the title as it stands,
and that¢ no restrictive, condition shall operate
unless it is associated with a commentary
pointing out in detail the particulars to which
it applies.

A general condition against any defect of
title or evidence within the terms of the con-
dition implies that there are such defects, and
gives the purchaser an opportunity of making
further inquiry. If he is willing and agrees
to take his chance without further inquiry, he
cannot complain of being deceived ; and in the
absence of fraud, we submit that it is the
duty of a court of equity to hold him to his
contract. We are not here speaking of art-
fully contrived catching conditions, which
suggest, but do not absolutely assert, a better
state of things than that which really exists.
The condition in Edwards v. Wickwar was
not & condition of that kind ; nor is it to such
conditions more than to others that the Vice-
Chancellor’s observations apply.—dJu *is¢.

COLONIAL CULPRITS AXD EXTRA-
DITION STATUTES.

When the many forensic contests arising
aut of the Roupell forgeries were before the
courts, the counsel against the ex-M. P. and
his family ma~e the most of the improbabili-
ties and singularities of the story. It was
said that the blind confidence of the father,
the almost fatuous trust of the mother, the
cool, determined, precocious villainy of the
son as told by himself, with every point and
crcumstance, in the witness box, were of
themselves sufficiently extraordinary ; but the
one great fact, the stay and stronghold of the
defendant’s case, the text at which Mr. Bovill
pounded away with the persistency and tena-
city ol a puritan preacher who turned his
hour-gliss four times in the course of a ser-

mon, was the marvellous allegation that a
man used to an inordinate degree of luxury,
accustomed te the indulgences and elegances
of refined society, one who had sat for an im-
portant borough, headed a large volunteer
corps, been the ostensible owner of hundreds
of houses, the possessorof a fortunc approach-
ing half a million, should, without some sinis-
ter motive, some hidden purpose, some desien
to save for his family the fortune he had dix-
sipated himself, have come forward to confesa
a crime whose inevitable consequence would
be to subject himn to a protracted, or as it ac-
tually happened, a life-long period of penal
servitude. There is 1o doubt that these con-
siderations greatly helped the counsel, and
that they weighed much with the jury, nor do
we by any means say that they were unfairly
pressed .y the one, or unduly estimated by
the other.  But without questioning the accu-
racy of those Cheimsford jurymen who stood
out for the purchasers of the Roupell property
or denying that the compromise ultimately
arrived at was a fair and reasonable one, we
cannnot help thinking that if the case were to
be t.ied next week, the family would go into
court with & much better chance of winuing
than on the previous oceasion.  We have had
an illustration of the power of conscience over
flagrant offenders, more wonderful in its way
than that furnished by William Roupell, and
though it has not as yet led to sensation trials
or to melo-dramatic incidents, the plain un-
varnished story may well serve * to point a
moral or adorn a tale.”

In the summer of 1864, Augustus George
Fletcher was cashier in the Melbourne Branch
of the Union Bank of Australia. Ilis reputa-
tion was, of course, as good, his character as
high, the confidence reposed in him s pro-
found as that of the great majority of the men
for whom he has proved himself an unworthy
colleague. Ile could not stand the test of re-
peatedly having within his reach the opportu-
nity of enriching himself with dishonestly ac-
quired grins, and, yiclding to the tempiation,
he abstracted from the bank coffers securities
amounting to nearly £10,000. Urnwatched,
unsuspected, he continued for some time to
fill his accustomed [.ost, nor does even his re-
turn to Erngland a few months after the rob-
bery appear to have gencrated a belief of his
guilt. During a short stay in this country he
turned his booty into cash, and started with
the proceeds for the other hemisp here.  From
New York he went to Buenos Ayres, and froin
the latter place he only recently returned to
London. Those who may at any time be
tempted to copy his evil example, should pon-
der thoughtfully the story of his subscquent
adventures.

“IIl got, ill goes,” is a proverb which
has stood a good deal of handling, but
which does not seem likely to wear out in
these days of commercial and financiary de-
linquencies. The £10,000 had got small by
degrees and beautifully less, till barely cigh-
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teen months after it was stolen, not above one-
filth of it was left in the hands of its guilty
possessor.  Meanwhile the bank had become
aware of the namne of their depredator, and
Aungustus George Fletclier found himself in a
foreign land, with occupation gone, with char-
acter “lasted, with hopes destroyed. Still,
he was better off than most of his order. e
had £2,000 or thereabouts in his pochet, and
he was in a country to which no police ofticer
could penctrate, and fiom which no extradition
treaty could fetch him back. He might have
invested his mouey in foreign stocks, or em-
ployed it in sume branch of commerce, or failing
cither of these expedients for husbanding or
increasing it, he might have lived upon it
carefully or rechlussly while it lasted, and
when the worst cawse to the worst, he could
have earned his living and kept his freedom
as a day laborer.  But he did neither of these
things. Tired of dissipation, worn out with
excitement, stung by remorse, he communi-
cated his erime to the British authorities at
Burnos Ayres, ard acting on their recommen-
dation he took passage home, and landed with
the intention of surrendering himself to
offendea justice.

t must b confussed that if Fletcher is out
of prison, it is nut for any want of effurt to
getinto it. On the first rriday in January.
he went to th. bank in 01d Broad Street, and
presented bhimself just before the close of bu-
siness hours, us his employers' self-confessed
plunderer.  But the bank officials seem to
have been completdy dumbfoundered by the
appearance of s0 queer a customer. They
had never had to open an account or honor a
adraft of ‘Lis nature, in all their long expe-
rience. The secretary called in the solicitor,
and the two, after a conference, decided to
make no charge against the defaulter. The
would-be prisoner left the bank, sought the
nelp of the first policeman he met, pourcd his
confes<ion into his ecar, and was promptly
taken off to the nearest station-house. Thus
far, therefore, he had succeeded, but his suc-
cess was of short duration. He met with a
fresh disappointment next morning when he
was taken before the presiding alderman at
the Mansion House. liis confession was heard,
the charge against him entered, but bimeelf
was discharged on his own recognizances, the
magistrate and +'s adviser being of opinion
that there was no jurisdiction to detain him.
Some weeks have passed since Fletcher’s re-
Jease, and so far as we know, he is still at
large in London in possession of property he
is auxious to give up, and of personal liberty
which he is solicitous to surrender. This
anomwaly arises from the wording of the * Co-
Jonial Extradition Act,” by which the issue
of a colonial warrant j. - condition precedent
to any criminal process here.  Just as demands
for the extradition of escaping felons from
France or ingland, must be made in virtue of
warrants issued by persons having lawful au-
tnority in the country from which the felon

|

has escaped, so must our colonial runaways
be taken back in due forin, with proper pro.
cess, vound with legal fetters, and shut upip
a statutable goal. 'The idea of having to dey
with & prisoner who, having got clear off with
his booty, had comc from the end of the earty
to surrender himself and it to justice, nevgy
seems to have entered the heads of the em
nently practicai people who drew the Actd
Parliament, and hence Augustus Geom
Fletcher finds himself not only a free mm
but a comparatively rich one, in spite of him
self. 'The police cannot arrest him, the ma
gistrate cannot detain him, the representative
of the customer whose property he purloing
will have nothing to do with him, lest the
should prejudice their remedies against the
bank; the bank cannot give him into custody
because there is no jurisdiction, and the
cannot receive the money he is anxious i
surrender, lest they should condone hs
offence, and put themselves in a false position
Altogether, itis a very pretty and a very sin
gular difficulty, the like of which we do na
remember to have heard before.

We must own, however, we cannot very
clearly sce our way to a remedy. It woulj
never do to receive every confession tha
might be made here by persons professing
have done something wrong at the Antipodes
‘We are afraid the only result would be tha
the police courts would be im.ndated by
grand influx of the rogues and rapscallions
the waifs and strays, the odds and endsd
society ; the black sheep of every flock, the
nc'er-do-weels of every fawmily, the maurai
sujets of every circle—all ready and willing t
confess sins they never committed, if the
were the only requisite for getting to the land
of golden dreams and ill-defined purposs,
where old acquaintanceships might, perchane
be shaken off; where new and better live
might, perchance, be begun.  With some sud
promises and purposes as these would thy
cheat their consciences 2nd school their minds
to the perpetration of what they would cor
sider a pious fraud. The mother country an
the colony, between them, would have to bea
the burden of the deportation of this undes
rable class of emigrants, and the colonv esp:
cially would have little reason to congratulst
itself upon its bargain. There scems nothir
for it but to adhere to existing rules, and
maintain existing statutes. The primd facit
grounds for accusing a man of felony must k
established in the country which claims hi
and the funtions of our magistrates ought sti
to be Jimited to satisfying themselves that th
warrant on which the arrest is made satisfe
the requirements of reasonable caution agaisst
the colorable violation of the right of asylum
It is, however, rather singular that almosta
the same moment our atiention should i
called, in two quarters, to the working of oz
extradition laws. The lack of a formal pre
liminary has for the time prevented the opt
ration of the Colonial Act, and the Frend



April, 1866.]

LAW JOURNAL.

(Vor. TT, N. S5.—95

ON THE APPORTIONMENT OF SeNTENCES TO CRIMES.

.

Emperor's impatience of magisterial anxiety
to prevent an agency for the punishment of
criminals being turned into an instrument for
the redemption cf potitical offenders, has led
him to give notice of his intention to put an
end to the convention on which the statute
rests, We regret that his Imperial Majesty
should have taken umbrage at precautions
which he must feel are not altogether un-
needed, or have waxed impatient because con-
stitutional usages cannot always be conformed
to the wishes, even of wholesome despotism.
He has accused us of being needlessly par-
ticular about forms, and of requiring an im-
possible amount of proof before surrendering
escaping French felons. The proceedings in
Fletcher's case may perhaps satisfy him that
such punctiliousness is not exceptional ; that
even when the interests of our own colonists
might apparently sanction relaxation of estab-
lished rules, we say with Portia, that **it must
a0t be, lest many an error, by the same ex-
ample, should rush into the state.” We trust
that the history of Fletcher's surrender and
release may satisfy the Emperor that our scru-
pulosity, if extreme, is at least even-handed,
and that calm reflection will induce him to
withdraw alike the notice to end the extradi-
tion convention, and the unfounded asper-
sions upon our mode of administering justice
with which that notice was accompanied.—
Bankers' Magazine.

0N THE APPORTIONMENT OF SEN-
TENCES TO CRIMES.

Br T. B. L. Bagexr, Esq, Harpwicke COURT.

A new system has been suggested of regu-
lating the sentences vassed on criminals. It
is assumed, and we think few will disagree
with such assumption, that the diminution of
future crime is the only object which we either
wish or have a right to consider in the passing
of sentences, and that punishment for past
caime, while most valuable if it serve to deter
cither the person sentenced or others from fu-
ture offences, ceases to Ye either practical, or
philosophical, or Christian, if inflicted with-
out reference to the future. That now sug-
gested founds its claim to public consideration
stlely on the ground of its being more preve
tive of future crime than the system, if sy -
tem it can be called, which is now in use.

Let us place fairly before the reader the two
modes of allotting sentences to crime, and
then consider the bearings of each.
. Under the existing system, when a prisoner
isfound guilty the magistrate (whether judg
or chairman, or recorder, with or without
cnsultation with others) considers carefully

¢ cvidence which has been adduced, esti-
wates from it as correctly as he can the
amount of turpitude in the mind and heart of
the prisoner, and orders the infliction of just
o much punishment as in his estimation shall
be equal or proportioned to that amount.

On the other hand, the new system, while
by no means suggesting that the magistrates
should be restricted by law, nor that they
shouid bind themselves to any invariable rule,
proposes that they should agree amongst
themseives to adopt a definite principle,
which 1t is Dbelieved would answer well in
eighteen or nineteen cases out of twenty,
although in the twentieth case it might require
great relaxation ; and that the sentences should
depend, not on the estimated amount of the
guilt of the past crime, but upon the simple
fact of whether the criminal had or had not
been previously convicted. A scale of punish-
ments is laid down, concerning which much
discussion has arisen, but the first point tor
consideration is whether a scale fixed and un-
derstood by all, or one which varies with the
will or opinion of each magistrate, would tend
most to the diminution of future crime. ‘1he
scale suggested is that a prisoner on a known
first conviction in eighteen or nineteen cases
out of twenty, should, if possible, Le tried
summarily; and receive a week or ten dayys’
imprisonment, with a warning that if he again
offend he will receive—not a sentence of im-
prisonment varying from a fortnight to three
months, according as he may have the luck o
steal much or little, or te {ind a lenient or a
strict judge—but a commitment for trial at the
sessions or assizes, involving all but a certain-
ty of twelve months’ incarceration, and for a
third offence seven years’ penal servitude, and
for a fourth the longest term which the law
allows.

A difficulty still remains with reference to
that numerous class in which the prisoners’
antecedents are unknown. It is proposed to
meet this by making it the rule to commit all
to quarter sessions, excepting such as can
show to the satisfaction of the magistrates that
they have not been previously convicted for,
at any rate, several years. It is believed that
about two-thirds of our convictions are of
men who have lived for at least some years
in the neighborhood, and whose characters
could be easily aseertained. The remainder
would be allowed to explain where they had
lived, and for whom they had worked, during
the last few years, and their statements might
be verified by the superintendent of pulice
during a week’s remand. If such account
appear to the magistrate to be satisfactory,
the prisoner would receive the short sentence
mentioned above; but, if he fail te show any
reasonable grounds for belicving that he has
ately lived an honest and steady life any-
where, it should then be the rule to ¢ muut
nim to quarter sessions, partly to give time 10
inquire his antecedents, and partly to check
his wandering habits.

Such are briefly the two systems under con-
sideration. In favor of the former, it is urged
that great discretion must necessarily be leit
in the hands of the magistrates. Offences
which come strictly under the .ame legal de-
finition vary extremely in the amount of guilt.
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A theft, which, if practised on a stranger, and
under momentary temptation, would merit
only a week’s imprisonment, would, if com-
mitted with premeditation, and the person
robbed were a master, be deservedly punished
with six months, though in either case the
property were of the sclf-same value. Offences
vary so much, that, if they are to meet an
exact proportionate amount of punishment, no
rule can be laid down. It is true that magis-
trates’ estimate of the amount of wickedness
in cach prisoner must vary, and that the pun-
ishments given in one court must differ great-
ly from those allotted by another; but there
can be little doubt that all are honestly ad-
judged, and by men who are entitled to all
confidence, whether they be judges whose
lives have been spent in the study of the law,
or recorders, or stipendiary magistrates chosen
from the Bar. Even in the case of the unpaid
-magistracy, whether in quarter or petty ses-
sions, several usually act together, and the
opinion of those of the greatest experience has
the most weight.  Thus sentences. are pretty
sure to be well and wisely given, and to with-
draw from such a body the discretionary pow-
ers which they now enjoy, would be to cast an
undeserved Stigma on them and lower their
position. Indeed, it is urged that there would
be little use in retaining the office of a judge
or magistrate, if these functionaries are to be
so shorn of their dignity as to be deprived of
the power of passing exactly what sentences
they may think fit.

We think the above is not an unfair or un-
favorable view of the opinions urged by the
admirers of the present system, and to express
a doubt of its truth appears almost heretical;
yet, if we consider the arguments, they are
hardly tenable.

First, it is stated that large discretionary
powers must be given to the magistrate in
order that the punishment may be accurately
proportioned to the offence. It is assumed
that the whole value of punishment consists
in its being so allotted. Is thisreally so ? Is
it true that we derive cither benefit or gratifi-
cation from the inflicting a punishment exactly
proportioned to the injury inflicted on society
Ly the culprit? Probably few, if any, will be
found to defend this view. But it may be
said that a punishment so proportioned will
deter future criminals. A little consideration
will show us grave cause to doubt this. All
who have had real experience of the feclings
of the criminal class, well know what a reck-
less, thoughtless race the majority of them
are. It is the common law of human nature,
that we all look on our own offences with a
favorable eye. The weak and unreasoning
class who fallinto crime are especially liable
1o this crror. The consequence is, that as
they cannot tell exactly the view the magis-
trates will take, they almost always hope for
a less punishment than they receive. If so,
our system fails to deter, and therefore to
prevent, ana its punishment becomes mere re-

tribution for the past, not prevention for the
future.

This point is well worthy of close conside
tfon. If it can be shown that either puniy.
ment, or retribution, or retaliation for the pagt
irrespective of the future, is to be desired o
cither moral or religious grounds, or if itcn
be shown that a fixed system of allotting sen.
tences will not deter future criminals so much
as one which varies according to the will ¢
opinion of each committing magistrate, g
much of the argument falls to the ground;
but it is of much importance that this ques
tion should be fairly and closely examined.

But, secondly, it is said that the judges and
magistrates are such a body of men as may
well be trusted with large discretionary pow.
ers. None who have had opportunities of ac
quaintance with them will doubt that ow
jndges are as highly talented and uprighta
body of gentlemen as the world can’produce
and that on any subject where they have ex
perience, their opinions are entitled to the
greatest weight. In weighing the value o
evidence, in investigating the legal guilt o
innocence of a prisoner, they are probably ux
equalled. In estimating the amount of monl
turpitude displayed, they may probably, fron
their natural and acquired shrewdness, sur-
pass most others. But what opportunitie
can they have ever had of studying the opin
ions and feelings of that race who are to forn
our future criminals, or of finding out wha
punishments will be most efficient in defer
ring them from future crime? Yet if theob
ject sought is not retribution for the past, bui
prevention for the future, this acquaintane
with the motives and feclings of the crimind
class, is the especial knowledge required in the
allotment of sentences.

To recorders and stipendiary magistrate
the same arguments apply in a less degre
They are probably, on the whole, inferior o
talent to the judges, but from their labos
being confined to one town, they have som:
oppertunity of hearing from the gaoler or polix
what effect has been produced by many of the
sentencés they have passed. Some of thos,
however, who rank among these gentlemens
the highest authorities on the subject of
Repression of Crime, are, it may be observd
warm supporters of & nearly fixed and intelk
gible system of sentencing.

The great unpaid body of magistrates, &
they are sometimes termed, are, it must b
conceded, far inferior in talent to the judgs
yet such as fill the post of visiting magistrate
have far larger opportunities than judges d
gaining a knowledge of the effects of punisk
ment ; nevertheless, in spite of this advantag
their very number precludes a hope that the
would exhibit such uniformity of action &
will have a really strong effect in deterring f&
ture criminals, unless some principles of actia
are laid down and agreed to.

But the most extraordinary and the leat
complimentary idea, is that which supposs
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the dignity of judges, recorders, and country
gentlemen to depend on their freedom to order
for a criminal just what punishment they may
fancy, withont having any rule to guide them
to a similarity of action. It seems to be beld
treasonable to show that one system is more
efficient than another, because such showing
would deprive them of their liberty to take
the less efficient course. We may leave such
arguments to answer themselves. If the dig-
nity of the bench did not stand on more secure
ground than this, we might indeed tremble
for it.

But the important question comes, Will
-such a nearly fixed system as that which is
proposed tend to diminish crime? For many
reasons we may expect that it will do so. If
aman wl hasreceived a ten days’ imprison-
ment is aware viat his nex¢ conviction will
ensure a detention for twelve months, instead
of some uncertain period which he invariably
hopes will be shorter than it proves to be,
such knowiedge will be unquestionably more
deterrent than the present uncertainty; and
at the same time, when the consequences are
clearly laid before him he will have far lessright
to complain of harshness than now, when he
is frequently tempted to hope for a light pun-
ishment, but practically receives a heavy one.

- Furthermore, such a system must ere long
bring to an end the very existence of skilled
thicves; for as a man would, on his convic-
tion, be sentenced to twelve months’ deten-
tion, and on his third to seven years, it would
be impossible that he could acquire the skill
necessary for the higher branches of the art.

But, instead of reasoning on probabilities,
lel us look to facts. The system has been
tried throughout England on a class. In 1856,
it became the practice to commit all juvenile
offenders on their sccond conviction to refor-
matorics, and therefore to long terms of deten-
tion, almost irrespective of the magnitude of
the special offence. This became, therefore, a
fixed and cumulative system, well understood
by the juvenile offenders, instead of an attempt
at an exact retribution. What was the conse-
gucnce? Juvenile crime had been steadily
rising, and had reached the number of 16,981
convictions in 1856. But, in 1860, it had
sank to 8029, and the worst class of boy
thieves had entirely disappeared. The Judi-
cial Statistics show that in cach large town
the decrease exactly followed the adoption of
the fived and cumulative system of sentences,
in place of the uncertainty which had till then
pse}'gcd among boys, and still prevails among
aau

Foremost, perhaps, among remarkable in-
slances of this, is the case of Cheltenham. For
many years juvenile crime had been on the
increase, and, in 1856, 58 boys were commit-
ted to prison. The magistrates then adopted
the plan of sending every boy on his second
conviction to a reformatory. The next year
he number sank to 14; the next there were

25, then 14, and in 1869 only 13. In 1861,
the magistrates reverted to their former sys-
tem, and passed sentences which they believed
to be proportioned to the offence. The cer-
tainty of the sentence ceased, and that year 24
were convicted, and in 1862, there were49. In
1863, they returned to the fixed sentences for
second convictions, and the number fell to 24,
and in 1864 to 13. Can it be held that this
was an accidental rise and fall? or are all
these instances the effect of mere chance?
Surely not. Let us then attempt to diminish
adult, as we have already diminished juvenile
crime. God forbid that vve should consider
the sin and suffering caused by habitual crime
(putting out of sight for the moment the loss
inflicted on the honest man, who is first rob-
bed and then beavily taxed to punish the
the thief) as objects unworthy of our care ?—
Journal of Social Science.

LEGISLATURES BE CAREFUL!

A questior: of great interest, has just been
decided in the Supreme Court of the United
States. The Legislature of New York, it ap-
pears, about sixty years ago incorporated a
bridge company to build a bridge across the
Susquehanna at Chenango Point, now Bing-
hamton ; and declered in the charter that it
should not be lawiul for any person or persons
to erect any bridge or establish any ferry
within two miles, above or below such bridge.
In time *Chenango Point,” having become
Binghamton—a large and flourishing town—a
new bridge became necessary and a new one
having been authorized, by the New York
Legislature, within eighty rods of the first one,
the old company filed a bill to enjoin the erec-
tion; the ground of the objection being, of
course, that the later act of the Legislature
impaired the obligation of a contract made by
the former. The court below, we believe, con-
sidered that the first charter meant only to
say that ordinary persons 7.e. in their natural
capacity, should not build any second bridge
within two miles; but that the first charter
did not mean to impose upon the Legislature
any restriction against the exercise of power
by t. The distinction was perhaps nice.
The Supreme Court, it appears, considered it
more nice than sound and reversed the decree.
The great question therefore, which had juris-
prudence and politics—how far the Legisiature
at one of its sessions can surrender the
sovercignty of the State so as to bind the
body at all subsequent sessicns—a question
of great magnitude indeed—scems to be decid-
ed in favor of the right of surrender. The
Supreme Court seemed to consider that if the
people send incompetent or corrupt men to
represent them in the Legislature, they must
take the consequences and bear the penalties
of their own folly; that contracts whether
made by individuals or by States are of per-
petual force.—Legal Intclligencer.
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{ Reported by C. RopiNsoN, Eey., Q.C, Reporter to the Court.

CaMeroN v. GQunN.

Quit claim deed—Cunstruction and effect of.

Defendant being in p fon of land, ted a deed by
which, in consideration of §s., he remised, released, aud
for ever quitted claim to the plaintiff, his heirs and assigns
for ever, the 8aid Jand, to hold to the plainiiff, his heirs
and assigos, to and for his and their sole and only use for
uver. ‘The plaintiff having brought cjectment,

JTed, that the deed could not operate u3 a release, there
being no estate or possession in the plaintiff to support it,
nor as a conveyance, for want of apt words; and therefors
that nothing passed by it. Nickolson v. Dillabough, 21 U,
C. Q. B. 594, distinguished.

[Q. B, M. T, 1865.]

Ljectment for lots numbers three and four, in
the third concession of the township ot Carrick,
The plaintiff ’s notice of title was under ** o deed
conveying”” the land, made by the defendant to
the plaintiff, dated 13th February, 1865. The
defendant asserted title in himself under a grant
from the Crown.

The trial took place in October, 1865, at
Goderich, before Richards, C. J.

The plaintiff proved the execution of a deed,
dated 13th February, 1865, from defendant to the
plaintiff, by which defendant, in consideration of
5s., remised, released, and for ever quitted claim
to the plaintiff, hiz heirs and assigns for ever,
the two lots mentioned in the ejectment sum-
mong, to hold to the plointiff, his heirs and
ussigns, to and for his and their sole and only use
for ever. This deed was duly registered, but it
contained no covenants.

It was proved that the defendant had been in
possession of the property in question for two
years before he was served with the ejectment
summmons in this cause, which bure date the 4th
September, 1865.

it was objected for the defendant that the deed
was a mere release: that nothing pussed by it,
as the plaintiff wasnotin possession when it was
executed. It did not contain the words grant,
bargain, or cell.

The plaintiff obtained a verdict, leave being
re~erved to enter a nonsuit on theobjection taken,

In Michaelmas Term, AMoss obtaiued a2 rule on
the leave reserved, calling on the plaintiff to shew
cause why o nonsuit should not be entered.

Gheynne, Q. C., shewed cause, contending that
by e form of the indenture, expressing that it
was made upon a pecuniary consideration, the
defendant was estopped from setting up a title
vontrary to his own deed: that the only differ-
ence hetween this deed and that in Nickolson v.
Anilabough, 21 U. C. R. 594, was, that the latter
w.~ professedly made in pursuance of the act to
facilitate the conveyance of real property, o
staternent not contained in the present deed.

Moss, contra.—There are no words in this
deed which can pass the estate, unless the plain-
tiff had some sort of interest or possession upon
which it could operate by way of enlargement.
It could not operate as a grant, nor by estoppel.
As to Nicholson v. Dillabough, the courtrelied on
the deed being made in pursuance of the act to

facilitate the conveyance of real property, and op
its containing a covenant that the releasee might
enter and take possession. Neither of these par.
ticulars are to be found in the deed now unde
consideration. Watty. Feader, 12 U.C. C.D. 254,
Doe Connor v. Connor, 6 U.C.Q.B. 293; Preston
on Conveyancing, vol. i. p. 41; Sanders
Uses, 61.

Drarsg, C. J., delivered the judgment of the
court.

In Nicholson v. Dillabough, taking sll the deed
together—1, Its being made in pursnance of the
act to facilitate the conveyance of real property:
2, Its being made for a valuable money con
sideration, £75: 8, The habendum being to the
party of the second part, wad his heirs and
assigns, to his and their sole use for ever: 4, I
contsining a covenant that the party of the second
part might enter and take possession—the Chief
Justice inferred it might be treated as a bargain
and sale; and Burns, J, by the referencet
Shove v. Pincie, & T. R. 124, and to our statuie
14 & 15 Vic, ch, 7, ecems to imply that it may
operate by way of grant.

Three of these grounds of decision are wanting
in this case, the habendum being the only one of
the four in which the two are alike, and tha
alone is not in our judgment sufficient to sustain
the plaintiff ’s contention, and to make a dry re-
lease, founded upon a nominal pecuniary con.
sideration, operate as effectively as a conveyance
by lease and release would do.

It is necessary that the party to whom a releast
ismade ¢ must have some estate in possession, in
deed or in law, or in reversion in deed, of the
lands whereef the release is made, to be asa
foundation for the release to stand upon; fors
release, which must enure to enlarge an estate,
cannot work without a possession jeined with an
estate.” Shep. Touch. 324.

There being no such possession in this case the
deed cannot operate as a release, and for want of
apt words it cannot operate 23 a conveyance to
pass the estate, which apt words are asnecessary
since a3 before the legislature enacted that cor
poreal tenements and hereditaments should, &
regards the conveyancy of the immediate freeholi
thereof, be deemed to lie in grant as well asic
livery. While fully deferring to the authority o
the case of Roz v. Tranmer, 2 Wils. 75, we are
compelled to hold that there are no apt words t
pass the estate unless by way of release, in whict
mode the deed cannot operate for the reason abore
given.

We thiak, therefore. the rule must be maat
absolute,

Rule absolute.

Tae Queex v. Hoga.

Falsoly porsonating a voter at a municipal clection ia not 82
indictable offenco. Romarks s to the form of indictment
in such a cass.

[ B,M.T, 1565.)
Criminal case, reserved from the Court of

General Quarter Sessions for the county of Grey

held in September, 1865.

The defendant, Nicholas Hogg, wae tried and
convicted at the said sessions upon the fo''owiog
indictraent :—
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«The jurors for our Lady the Queen upon
their onth present, that on, to wit, the third day
of January, 1866, at the annual municipal elec-
tion for the election of 4 member of the municipal
conacil of the corporation of the township of St.
Vincent, for the year aforesaid, for ward number
two of the said township, holden in the said ward
number two, on, to wit, the second and third
days of January in the year aforesaid, and at
which election two persons, name’y, Cyrus Rich-
mond Sing and James Grier, were ualy nominated
for the said office of councillor fur said ward
number two of snid township of Saint Vincent,
and a poll duly demanded, Nicholas Hogg did un-
lawfully, wilfully, and knowingly personate and
falsely assume to vote and did vote for one of the
said candidates, namely, James Grier, in the
name of George McVittie, whose name appears
on the last revised assessment roll, being the
assegament roll for tha year of our Lord, 1864,
of and for the said township, as a freeholder of
the municipality of the said townskip, and who
is rated on the said last revised assessment roll for
real property in said ward number two, held in
his own right, and whose name, with the assessed
value of the real property for which he was so
rated in seid ward number two, appears on the
proper list of voters furnished for the purposes
of the said election to the returning officer for
said ward for said year 1865, under sectlon 97,
gub-gection 2, of chapter 54 of the Consolidated
Statates of Upper Canada.”

At the close of the case for the Crown, the
counsel for the prisoner asked that an acquittal
should be directed, on the following grounds:

1. That there isnot a statute of Canada making
the personating a voter at & municipal election an
offence or crime. 2. That it is not an offence at
common law.

The court reserved these questions of law for
the consideration of the justices of Her Majesty’s
Court of Quern’s Bench for Upper Canads, under
the authority of the statute in that behalf,

Rohert A. Harrison, for the Crown, cited Russ.
C. & M. 1L 539; 2 East P. C. ch. 20, sec. 6, p.
1010; Dupec’s Case, 2 Sess. Cas. 11; Rosec.
Crim. Ev. 447; The Queen v. Preston, 21 U, C.
Q B. 86.

MeCarthy, contra, cited Regina v, Dent, 1:Den.
C. C. 157. *

Hagarry, J., delivered the judgment of the
court.

It is conceded that our statute law contains no
provision for the pusishment of a persou falsely
personating a voter.

The case cited of Regina v. Dent, 1 Den. C. C.
159, isinpoint. Patteson. J., on s similar charge
of fraud on the Imperial Municipal Act, decides
that such & count discloses no offence at common
law. *No case to maintain the affirmative was
cited, nor is it believed that any such can be
found. * * The analogy is all the other way.”

Sec. 07, sub-sec. 9, of our Municipal Act
authorises tho oath to be taken by an elector
that « he is the person named in the last revised
assessment roll;” and sec. 428 would seem,
though very loosely worded, to declare such a
false statemaent to be perjury. It is not, how-
over, necessary to decide this latter point.

Grave objections might be taken to the indict-
ment before us. No averment is apparent nega-
tiving the identity of defendant with ths voter
suggested to be personated; and it is open, per-
haps to be contended that the charge, as it reads,
is for personating and voting for the candidate
James Grier in the name of George McVittie, the
voter whose name is on the roll, not for per-
sonating George McVittie.

We think the conviction cannot be upheld.

COMMON LAW CIIAMBERS.

—

{Reported by Hexwny O'BRIEN, IisQ., Barrister-at-Law.)

TBw CosMERCIAL BANK oF Caxapsa v. Tunm
GREAT WEsTERN Rainway Company.
D vy and inspection of d ts—~Lis mota.
Application by plaintiffa to inspect and take copies of
documents, especially the statoment made by certain

accountants acting under instructions froma comuittee

of investigation appoi by fendants to obtain

information respecting certain proceadings of the manag-
ing and financial directors of the company, aad to investi-
gate the accounts and affuirs of the company respecting
cortain transactions between these directors and the
plaintiffs a8 to a debt dne by the D. & M. R. Co., which
proceedings and transactions resulted in this suit. But
it appeared that no suit had been actually commenced or
dispute arisen at the timo this investigation was had and
statement thereupon made.

Upon this ground therefore it was held the plaintiffs were
entltled to the inspection and coples asked for.

Inspection of some other documents which were not suffi-
ciontly identified was refused.

Extent and meaning of the expression lis mota.

[Chambors, November 22, 1865.]

On the 6th of Octeber, Crooks, Q. C., obtained
a sammons for the plaintiffs, calling upon the de-
fendants to shew cause why the plaintiffs should
not be at liberty to inspect and take copies of the
following documents :

1. The statement of Messrs. Coleman, Tur-
quand, Young & Co., accouatauts, relating to the
dealings &nd transactions between the defendants
and the Detroit & Milwaukee R. Co.

2. The letters and cdpies of letters to and from
Messrs. Brydges and Reynolds, or either of them,
and the chairman or secretary of the defendants’
compary, relating to the Detroit & Milwaukee
R. Co.

8. The books of sccount and other records of
defendants relating to same railway, all of which
are more particularly referred to in the aflidavits
filed. .

Aund also, why the defendants, by the oaths of
their president, secretary, treasurer, and mana-
ger, or some or one of them, should not answer
on affidawic or affidavits, what documents the de-
fendants have in their possession or control, or
in that of their attorney, or agent or agents, re-
lating to the matters in question in this cause,
or in whose custody they or any of them are;
and whether the defendants object (and, if so,
on what grounds) to the production of the afore-
said documents, or any of them.

The affidavit on which the summons was ob-
tained, was made by Mr. Crooks, the agent of
the plaintiffs’ attorney in this cause, and having
the conduct aud management of the cause.

The affidavits set forth the proceedings which
have beon had in the cause; end also, that it
will be necessary for further evidence to be de-
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duced by the plaintiffs on the trial about to take
place, aud among other questions that will arise,
will be that relating to the authority, and the
extent of it, of Chas. J. Brydges and Thos. Rey-
nolds, the managiog and financial directors of the
defendants’ company, to act for and bind the
defendants ; and to the application and expendi-
ture of certain moneys, in all about $1,260,000,
directed by the shareholders of the defendants’
company to be expended in the completion of the
Detroit & Milwaukee R. Co.

That the plaintiffs will have to be prepared
with evidence upon the questions, and to estab-
lish that other sums charged against the appro-
priatiou of §1,250,000 were not only not within
but contrary to such directions, and that in fact
large sums of money which should bave been
paid to the plaintiffs in reduction of the account,
and sued for, were misappropriated and misap-
plied by the directors of the defendants’ comnpany
to other objects and purposes than those directed
by their sharcholders.

That it appears from documents printed and
published by the company, or their directors and
agents, and especially from the report of the
committee of investigation, appointed at a meet-
ing of tho shareholders of the defendants’ com-
pany on the 4th of April, 1860, that certain
accountants, namely, Messrs. Coleman, Tor-
quand, Young & Co., were directed to investigate
the firancial affairs of the company, and amongst
others, those connected with the Detroit & Mil-
waukee R. Co., in which are involved the matters
in question in this cause ; and that these account-
ants, after an investigation of the books and
papers of the company, presented to the com-
mittes a full statement *‘respecting the dealings
and transactions between the Great Western
directors and the Detroit & Milwaukee R. Co.

That it further appears, from documents pro-
duced by the defendants at the former trial, that
on the 28th of December, 1857, and on the 12th of
January, 1858, Brydges and Reynolds, wrote to
the chairmau or secretary of the defondants’ com-
pany in London, England,  and therein get forth
certain matters connected with their proposed
operations on the Detroit & Milwaukee R. Co.,
which received the assent of the defendants’
board, resident iu England . aund it also appears
that Brydges and Reynolds, in their respective
capacities of managing and financial directors
of the defendants’ company, wrote aud received
divers other letters to and from the chairman
and secretary of the defendants’, relating to the
matters in question in this cause, and which
letters (the deponent said) ave now, he believes,
on file, and in the custody of the defendants.

That the accountants examined into various
books of account and other records of the defen-
dants which contain entries and statements re-
latin; to the account sued for, and to the motters
in guestion in this cause.

And that it is adviszble and necessary the
plaintiffs should inspect and be prepared to prove
on their behalf at the trial, the matters contained
and appearing in the said statement of the ac-
countants, and in the said letters, books of
account, and records aforesaid.

That it is believed, that besides the said state-
ments, letters, and books of account, there are
various other documeats and papers in tho cus-

tody of the defendants which contain matter in
relation to the questions in issue, and that it is
material and necessary for the plaintiffs, in order
to support * eir claims on the trial and to pre.
pare for such trial, to have such documents and
papers, as well as the statement of the accounts,
Jetters, books of acccunt, and records aforesaid,
produced for the inspection of the plaintiffs, their
attorney or agent, and that the plaintiffs will
derive materinal advantage and support in their
cagse from the production of all the aforesaid
documents.

And that the plaintiffs, it is believed, have just
ground to maintain the action.

On behalf of the defendants, the following
affidavits were made:

Thomas Muir, the accountant of the defendont,
says, heis not aware the stalement Lias ever been
in possession of the defendants; that the account-
ants were sent to this Province in 18vv, by cer-
tain shareholders in the defendants company, at
a meeting of the shareholders, held in April,
1860, appointed as a committee to investigate the
accounts and affairs of the company; and that
these gentlemen were known as ¢ The Committee
of Investigation,” and that they engaged Cole-
man, Torquand, Young & Co., known ag ** The
Accountants,” to investigate the affairs of the
defendants.

These accountants having arrived in this Pro-
vince, called before them the ofticers and clerks
of the company, and obtained a very grest quan-
tity of information. The information was not
imparted under oath; the accountants collected
information from the books, and then returned
to England, taking a great mass of papers, as
well as the ledgers, journals, and minute books
of the meetings of the directors.

The accountants did not confine themselves to
examining the officers and clerks of the defen-
dants, but ¢xamined persons who had formerly
been connected with or in the employment of the
defendants, as well a3 other persons, some of
whom were known to be hostile to the dircctors
and officers then governing the company's affairs.

The Committee of Investigation, on the return
of the accountants to England, prepared s report
upon the information which the accountants bad
collected in this Province, and issued the same
to the shareholders, a copy of which is now
shewn to the deponent, marked A, and a copy of
which, the counsel for the plaintiffs had in his
possession at the ‘trial of this cause, in May,
1862.

That the statement or information made by the
accountants 1o the Committee of lovestigation
has not, to the deponent’s knowledge, ever been
in possession of the defendants, and he thinks it
has never been sent to this Province, else he
would have heard of it.

That at the trial, in May, 1862, the deponent
stated he had no detailed statement of the man-
ner in which the account of the lonans made by
the defendants to the D. & M. R. Co. had been
spent, save as appeared by a synopsis of the said
accounts which he then had, and at that time
produced in court.

That at the time of the trial, the ledger from
which the synopsis of the said account bad been
extracted was in England, having been taken
thero in 1860, by the accountents, and was not
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returned from England to my custody, till long
after the trial.

That tho ledger does not show any different
account than that which is contained in the
synopsis thereof before mentioned as produced
iu court.

And that there are not, and never were any
entries in this ledger involving any amount in
excess of the loans of £250,000 sterling made by
the defendants tc the Detroit & Milwaukee
R. Co.

And the ledger will not, of itself, show the
payments made by the secretary of the defendants
in England on behalf of the Detroit & Milwaukee
R Co., more than by a general statcment to that
effect.

Mr. Irving, the attorney on record for the
defendants, stated that, in April, 1862, the
plaintiffs, after issue joined, obtained a sum-
nions from the present Chief Justice of Upper
Cenada, culling on the defendants to shew cause
why the plaintiffs should not be at liberty to in-
spect and make copies of all books, and entries
therein, all documents, letters and writings in
the custody or control of the defendants, touch-
ing the matters in question in this cause; but
that upon the return of the sammons, the Chief
Justice declined to make the order, and dis-
charged the summons.

That on the 5th of May, 1862, the defendants
obtained from the then Chief Justice of Upper
Canada (McLean), a summons calling on the
plaintiffs to shew cause why the defendantsshould
not have leave to inspect certain books and letters
which passed between the officers of the plaintiffs.
Upon the return of this summons, the Chief
Justice declined to make the order asked for in
respect of the inspection of the letters, but
granted an order so far as the minute books of
the directors’ meetings of the plaintifis was
affected by the application. .

On the 11th October, Irving Q. C., and 4nder-
son, with him, shewed cavse. The application
of the plaintiffs was not war~anted by the authori-
tier: it was more in the natu.e of an attempt to
iuvestigate the defendants’ case than for the pur-
pose of maintaining their own; it was also an
attempt to discover confidential and privileged
comwuzications between different branches and
members of the defendants’ own company, and it
might be said that no suit was then actually
pending, that these were propositions made with
the view of probable and expected litigation.

Crooks, Q. C., contra.

The proposition was clearly for the plaintiffy’
own use and benefit, to enable them to maintain
their own rights.
as that alleged, and as to the apprehended liti-
gation, there was neither lis pendens nor lis mota.
Chartered Bank of India §c. v. Rick, 4 B. & S.
73; Qolmanv. Trueman, 3 H. & N. 871; Wauls-
hom v. Stainton,2 Hem. & Mil. 1; 9 L. T. N. S.
603; Woolley v. Pole, 14 C. B. N. 8. §38.

ApaM WirsoN, J.—This application is made
under sections 189 and 197 of the C. L P. Act, to
Inspect and take copies of documents, and to bave
the defendants state on oath what documents they
bave in their possession or control relating to the
matters in dispute.

This power, with respect to the inspection and
taking copiesand documents, ¢ is to be exercised

Thero was no such privilege,

in all cases in which previous to that act a dis-
covery might have been obtained by bill or other
proceeding in equity.” The general rule is thus
stated, in Plight v. Rubinson, 8 Beav. 22; 8. C.,
8 Jur. 888, by Lord Langdale, M. R. ¢‘According
to the general rule, which, as I apprehend, has
always prevailed in this court, every defendant
is bound to discover all the fucts within his know-
ledge, and to produce all documents in his pos-
session which are material to the caso of the
plaintiff. However disagreeableit may be to make
the disclosure, however contrary to his personal
interest, however fatal to the claim upon which
he may have insisted, he is required and com-
peiled, vader the most solemn sanction, to set
forth all he knows, believes, or thinks in relation
to the matters in question; and the plaintiff
being subject to the like obligation on the request
of the defendants in a cross bill, the greater
security which the nature of the case is supposed
10 admit of is afforded for the discovery of all
relevant truths, and by means of such discovery,
this court, notwithstanding its very imperfect
mode of examining, has at all times proved to be
of transcendent utility in the administrativn of

Jjustice.”

The Master of the Rolls, in a subsequent part
of his judgment, in referring to privileged com-
munications, 1aid down this rule: I am, there-
fore, not to order the defendants to produce
documents which are properly to be considered
as confidential communications made between
solicitor and client, acting merely in the relation
of solicitor and client, and which took place
either in the progress of the suit or with refer-
ence to the suit previously to its commencement,”
and accordingly he directed confidential commnu-
nications which passed between the attorney aud
counsel and client, but which did not take place
either in the progress of the suit, or with refer-
ence to the suit previously to its commencement
to be prodwced. These communications passed
between the assignees of an insolvent and their
professional advisers defore the sale of the estate,
at which Flight, the party seeking the discovery,
became the purchaser. These documents were
permitted so far, that the atforney would not
have been permitted to disclose them, *¢ but they
were not 8o privileged as to protect the defen-
dants themselves f.om discovering them in answer
to the plaintiff’s bill.”

The steps taken by the defendants, to clear
up the objections of the plaintiff taken to the
defendant’s acts “were considered as commu-
nications with reference to the dispute which
resulted in the present investigation,” and there-
fore privileged.

So the plaintiff is entitled not ounly to a dis-
covery of what constitutes his own title, but also
of what may enable him tn repel the anticipated
defence; he has also the right to know what the
defendauts’ case is, but he cannot ask the defen-
dants kow he makes his case out, or by what
evidence he proves it. The Altorney-General v.
The Corporation of London, 2 M. & G., 247;
§4 C., 14 Jur. 205 ; Hunt v. Hewitt, 7 Exch. 236,
244,

In the case of The Charlered Bank of India
v, Rick, 4 B. & S. 73, it was held that the
defendant, who had been tho agent of the
plaintiffs at Bombay, was not entitled to a dis-
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covery of communications between the head
office of the bank in London and their ofticers at
Bombay, not forming part of the res gesie, but
written after the defendant had left the servico
of the bank, and after the dispute had arisen, to
enable the bank to decide as to the mode of pro-
ceeding against the defendant, several of them
having been written under the immediate direc-
tion and advice of the attorney of the plaintiffs,
end some of such documents being the reports of
the officers of the banks and replies specifying
the evidence which could be adduced in Bombay
to prove the defendant’s breaches of contract
complained of, because it was confidential. So
also in Walsham v. Stainton, 9 L. T. N. 8., 603, the
reports of one accountant, employed by the defen-
dant’s solicitor to investigate books, were held to
be privileged. Wood,V. C., said: ¢ The account-
ent’s work, he beiag employed by the solicitor,
was just as much privileged as the work of the
attorney himself. In such a case, the expert
was pro hac vice the clerk of the attorney, and
the report was to form part of the instructions for
the answer.”

Counsels’ briefs, so far as they are copies of
the proceedings, may be inspected ; but asto the
observations on the briefs intended for counsels’
use, and their marginal notes, and even inter-
lineations puinting out those parts of the case on
which the defence might rely, those also ought
to be protected.

In Woolley v. Pole, 14 C. B, N.S., 538, the court,
in an action on a fire policy, made an order for the
production of the communications which passed
between the company and their agent by whom
the insurance was effected, and between the
company and other offices which shared the risk
relative to the value and existence of the pro-
perty about to beinsured, but it refused to allow
the plaintiff to inspect the reports and list of
salvage made out for the company by their own
officers. Erle, €. J., said :—¢ The office having
already offered the plaintiff every facility to ex-
amine and make the most of the salvage of the
ruing of the fire for himself, the plaintiff has no
right to see these reports—that which will form
the brief of the defence.”

In Colman v. Trueman, 3 H. & N. 871, an order
washeld to have been rightly made for the inspec-
tion of correspondence between the plaintiffs, who
sued for not accepting goods, and the consignors of
the goods, and between the plaintiffs and their
broker, after the contract and the alleged breach
of it, to which action the defendant pleaded
fraud. Pollock, C. B., said:—¢ It would be
monstrous if ar attorney could not write to a
strenger for information respecting the suit,
without being liable to have his correspondence
called for; but certainly the correspondence
amongst the parties themselves, or between
them and their agent has been ordered to be
produced. In my opinion, there is no reasona-
ble ground for any distinction between such cor-
respondence before the contract and after the
alleged breach of contract. In equity, o defen-
dant may obtain inspection down to the time
when his answer is filed, and there is no reason
why the same rule should not apply here.”
Watson, B., snid :—If the plaintiffis have com-
mitted a fraud, and bave written on the subject

among themselves or to their agents, there is no
reason why the correspondence should not be
produced.” (See this case explained per Black-
burne J., in 4 B. & 8. 84.)

It is said, that the true extent and meaning of
lis mota is, that ¢ there must not be merely
facts which may lead to a dispute, but a lis mota
or suit or controversy preparatory te a suit actu.
ally commenced or dispute arisen, and that upon
the very same pedigree or subject matter which
constitutes th~ matter in litigation.” Lavies v.
Lowndes, 6 . & G. 528,

Tiie commencement of the controversy, and not
of the retention from which it eprings, is the
commencement of the lis mota, and terminatoeg
the admissibility of a family declaration: There
must be more than the existence of facts on
which the claim is founded, or even of litigation
on kindred matters, there must have been a con-
troversy in respect of the very point in disputeas
to which the evidence is tendered. Shedden v.
Patrick, 8 L. T. N. 8. 592. '

The privilege as between attorney and client
applies to all communications, whether pending
and with reference to litigation, or made before
litigation and with reference thereto, or made
after the dispute, followed by litigation, though
not in contemplation of it with reference to that
litigation. 1 Tayl. on Ev., 4th Ed. 799. But
correspondence between atterney and client,
before any dispute has arisen between the client
and his opponent, is not privileged, p. 800.

In this particular case, the statement of the
accountants, made in the year 1860, before there
was any dispute or controversy between the
plaintiffs and the defendants with respect to the
subject of this statement, I do not think to be in
any degree privileged as against the claim of
these plaintiffs. The accountants were investi-
gating the affairs of the defendants’ company for
the purpose of enabling the company to deter-
mine what they should do with respect to the
matters connected with these transaction by or
on bebalf of the Detroit & Milwaukee R. Co.
They had not then come to any decision on these
affairs oue way or the otber. They did not
really know what had in fact taken piace, and
they wished to be informed respecting it, and
whether the result of that investigation would
lead the defendants to adopt all that Brydges
and Reyuolds had done in the Province, and
which it was contended by the plaintiffs, bound
and implicuted the defendants, or to repudiate,
or at any rate dispute what they had done, or
any particular portion of it; it was simply an in-
quisition or investigation they were holding for
the purposes of informing themselves of what
had been done, and with no determined object
beyond that, none so far as I can see, with
respect to any dispute or controversy with the
phintiffs, in any way whatever.

'The passage on the argument, referred to in
the report on page 6, fully confirms this view of
this particular proceeding and procedure. The
committee say, ¢¢ there have heen some trapsac-
tions in Canada of a very unsatisfactory descrip-
tion between Messrs. Brydges and Reynolds and
the Commercial Bank of Capada, respecting a
large debt due to the bank by the Detroit & Mil-
waukee R. Co.; and whether or no the Great
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Westurn sharebolders will suffer further by the
unauthorized acts of these gentlemen in respect
of such transactions, the committee are not yet
iu & position to determine ; it is a matter which®
will require serious consideration.”

I am of opinion, upon the authorities above
stated, that the plaintiffs arc entitled to an in-
gpection and copy of the statement, hecause no
suit had actually commenced nor dispute arisen
at this time connected with the subjects of the
statement. This document is somewhat like the
salvage in Woolloy v. Pole, because it is the
material from which the report was made, and
inspection was not refused of it in that case.

Then with respect to the lotters and copies of
letters to and from Brydges and Reynolds, or
either of them, and the chairman or secretary of
the defendants’ company, relating to the Detrolt
& Milwaukee R. Co., the cases in 4 B. & S. 73,
9L. T. N. 8. 603, and 3 H. & N. 871, justify the
right to inspect and have copies of these letters,
so long as they were written before suit or dis-

ute or controversy had commenced. The case
of Woolley v. Pole, is not against the direction,
because the reports and lists of salvage there
made, were made for the special purpose of
checking the plaintiff’s demand upon the policy,
and with a view to probable controversy or liti-
gation between them ; and it would have been
destructive to the defence in the cause, without
being properly serviceable to the plaintiff, to
have compelled the defendant to discover to him
the information which had been procured to
counteract any attempt he might make to obtain
more than was due to him,

The books of account of the defendantsrelating
to the matters involved in this suit may also be
inspected, but I ought not to make sn order for
the inspection of the < other records” of the de-
fendants relating to the Detroit & Milwaukee R.
Co, as they have not been sufficiently pointed
out or identified in the affidavit filed for the
plaintiffs.  Tompson v. Robison, 2 H. & N. 412;
Hunt v. Hacitt, 7 Exch. 286.

I must add on this application, as Idid on the
one lately made in this cause, that as I was one
of the counsel for the plaintiffs at ths commence-
ment of this litigation, I ought to reserve to the
defendants the right to apply to any other judge
to modify or rescind any order, for it unfor-
tunately so happens that these applications
should have to be made to me, asthe only Judge
in Chambers at the present time.*

The order, therefore, will go to the extent I
have stated.

Tue CoMMERCIAL BANK oF Ca¥aDA v. Toe
GreaT WesTErN Ramnway Co.

Adding pleas after new trial ordered—Never indebled— Plea

calculated to embarrass plaintiffs.

The defendants, after an appeal to the Court of Error and
Appeal iu this country, and to the Judicial Committee of
the Privy Council, and after a new trial had beon ordered,
applied to udd to their plea of never indebted a plea of
payment and a special plea.

Zeld, that fir the purpuses of the application tho case must
be considered as though awaiting trial for the first time.
That the plea of payment ought clearly to be allowed. but
that the special ples was calculated to embarrass the plain.

* Un appeal to the full Court the decision of the l:arned
Judge was sustained.—Ens. L. J.

tiffs uLnecessarily. and if a defenco at sll, was covered by
the plea of never indebted.
{Chambers, October 8, 1865.]

The defendants obtained a summons calling
on the plaintiffs to shew cause why they should
not have leave to amend their plendings by
adding to the plea of never indebted, a plea
of payment, and a speciai plea, the effeot of
which is sufficiently stated in the judgment.

Crooks, Q. C. shewed cause.

The plea of payment should not be allowed to
be added now after the trial that has taken
place, and after the appeal to the Court of Error
and Appeal in this country, and subsequently to
the Judicial Committee of the Privy Council.

And as to the last proposed plea it should not
be allowed to be pleaded at .l], because it amounts
to never indebted—it would be needlessly em-
barrassing to the plintiffs, and it is bad in law.

M. C. Cameron, Q. C., in support of the ap-
plication.

The plea of payment should boe aliowed to be
added at any timo, and the amendment sought
for must be considered as if no trial had ever
taken place or the proceedings in appeal been
had which have been referred to—it is a proper,
fair and reasonable plea.

And as to the last plea it did not amount to
never indebted only, and the defendants conceiv-
ed it to be absoluteiy necessary to be added for
the purposes of a full and efficient defence upon
the facts and law.

Apan Wirsox, J.—I think the case must be
considered for the purposes of this application,
ag if the case were now awaiting trial for the
first time ; and I think the plea of payment being
a plea which the defendants might in the first
instance have pleaded without the order of &
judge, and being a plea almost of course, when
& defence is intended in such an action as the
present, and as it cannot have the slightest ten-
dency to delay or embarrass the plaintiffs, but
may be of very great advantage, and perhaps of
absolute necessity to the defendants, I feel no
difficulty in permitting it to be added as I intim-
ated in the course of the argument.

The third plea I should also allow for the same
reasons, and particularly in so important an
action as the present, where the plea i3 desired
bond fide for the purposes of defence, and not
with the view of embarrassing the plaintiffs, If
I were of the opinion that it was of any scrvice
to the defendants, or that the defence sought to
be made under it were not already secured by
the plea of never indebted, or that the plea
would not be embarrassing to the piaintiffs, but
I am of opinion the plea should not be allowed
for all of these reasons.

The statement in the proposed plea, that the
defendants are an incorporated railway company
with power to lend and advance its funds for the
purposes alleged, to such an amount only as
should be approved of by a vote of two-thirds of
the shareholders of the Co., is not of much con-
sequence in itself; as to that amountit certainly
is the fact, but it indicates what afterwards
appears, that, as to all beyond that amouunt, the
defendants mean to assert they had no kind of
authority to lend and advance their funds for
such purposes for want of the necessary formali-
ties which the statute requircd.
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I do not attribute much weight to the expres-
sion of lending and advancing its funds, although
the defendants do probably intend to raise the
question, as they did before, that this power
cunferred upon them no right or authority to
borrow money fur the purposes in quostion, and
that borrowing money was not properly a lend-
ing of their own funds, for it appears to me
that however the defendants procurzd the money,
whether by accumulation or by borrowing was
of no consequence, the money when once raised
or procured by them was money which composed
a puart of their own funds.

Then the plea states that the money sought to
be recovered is for money lent and advanced by
the plaintiffs for the purposes of the Datroit and
Milwaukee Railway Co., and which were expend-
ed on that railway, and not upon the defendants
railway, nor for the purposes of the defendants
railway.

This is an allegation that the money having
been lent by the plaintiffs for the Detroit and
Milwankee Railway Co., was not money lent and
advanced by the defendants to the company
under the statute, aud that it was not lent by the
plaiutiffs to the defendauts, but to the Detroit
and Milwaukee Railway Co.

The plen then proceeds to state, that the de-
fendants have fully paid to and expended on
account of the Detroit and Milwaukee Railway
the full amount of the £250,000 sterling so
authorized to be loaned by the shareholders of
the defendants company.

The defendants hero do not admit that they
over received one fartbing of this money from
the plaintiffs, and yet it may be for all the plea
shows to the contrary, that they did receive it
from the plgintiffs, although they may mean to
aesert, that although they did receive it in fact
they did not lawfully receive it; or it may be
thut they did reeeive it lawfully from the plain-
tiffs, but that they claim to be exempted from
liability on account of it, because they did after-
wards exceed their powers by laying out £250,000
which they did not get from the plaintiffs; or it
may be that the very money which they paid to
and expended on account of the Detroit and
Milwaukee Railway Co, and the money they had
received from the plaintiffs for that purpose; but
if this be so, still they ought to repay the plain-
tiffs the amount of such money, although they
did pay it sud expended it on account of this
other railway company.

If this were the defendants own money, or if
at any rate it were not and never had been the
money of the plaintiffs, it is the plainest imagin-
able case of a defence arising under the plea of
never indebted; and if it were the plaintiffs
money it should have been admitted, and some
reason given why, notwithstanding this, the de-
fendants should not nevertheless be liable.

The plea then adds: and any monies the
plaintiffs may recover in this action will subject
the defendants to a liability in excess of the legal
and authorized powers of the defendants to
incrense, and cause the defendants to pay a
greater sum than £250,000.

This portion of the plea denies the right of
tl.e piaintiffs to recover any money at all in this
action, because it will be in excess of the
£250,000, and yct the plea gives no answer, so

far as the plaintiffs are concerned, to the
£260,000. That the defendants paid it to the
Detroit and Milwaukee Railway Co. is no reason
why the plaintiffs should not be paid that amount
if it be the plaintift. money, and if it be not the
plaintiffis money that fact should be distinetly
stated,

The conclusion of the plea is, that the said
excess was not in any manner authorised by the
defendants under their corporate seal, which is
again an allegation of ultra vires, and which ie
meant by the plea of never indebted, although
it may be the subject of a special plea; but it
still loaves it in doubt whether the defendants
mean to give any answer to the £250,000 or
only to thc excess.

In whichever way this proposed ples can be
viewed it appears to me to present a defence-—if
any sensible or certain defence can be extracted
from it—which amounts to never indebted; but
it is framed so as not to admit apy claim of the
plaintiffs to the £250,000, and to deny their
right to the excess, and yet not to give any
answer, or any proper auswer, as to the £252,000,
1t is caleulated slso, although nu doubt not in-
tentionally, to embarrass the plaintiffs in their
pleading.

If such a plea had been presented to me in an
ordinary action instead of in one of the great
consequence which this is—I should not, although
it was very strongly pressed upon me as a good
and proper plea in law, or at any rate as a pro-
per, reasonable and arguable plea—hnve taken
time to consider its sufficiency or propriety; for
it is not often I have seen one which in my
opinion can be so little defended.

I have no doubt whatever that the plea should
not be allowed, and I have as little doubt that
the defendants will lose no advantage by its not
being pleaded ; but I feel, as I had aretainer for
the plaintiffs in this cause while I'was at the bar,
that the defendants should not be precluded from
renewing their application to another judge to
be allowed tc p'ead this plea if they shull be so
advised.

The order therefore will be, that the defen-
dants be allowed to plead the plea of payment,
but not the other plea.

McDONAGH ET AL. V. PROVINCIAL INsuraxce Co

Changing venue— Newspaper articles prejudicing mind of
public—Delay in making application.

On an application to change the venue in an action agaiostan
fnsurance company, it appearcd that the plaintills’ claim
haad been much discussed, and the conduct of the dutendants
seversly remarked upon in newspapers in the couuty, ayd
in the vicinity of the county in which the vonue was laid.
This was considered a sufficient resson (upou the factsas
proved) for granting a changse of venue—but Azld that,a s
the defondants had unnecessarily delayed for several weeks
in making their application, ouly making it a few days
before the commission day of the assizes, tho sumnmons
must bs discharged, but without costs.

{Chambers, October 23, 1865.]

The defendants obtained & summons calling
on the plaintiffs to shew cause why the venue
should not be changed from the county of Middle-
gex to the county of the City of Toronto, or else-
where, on the ground that a fair and impartial
trial cannot be had in Middlesex. and on grounds
disclosed in affidavits and papers filed.
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Among the papers filed was a pamphlet pub-
lished by the plaintiffscontaining the evidence and
proceedings of a trial of the action of the plaintiffs
agninst the Royal Insurance Company, being one
of o number of actions which the plaintiffs had
brought, including the present one, against in-
surance companics for losses which they had
sustained at the same fire, and which affected all
these companies. This pamphlet, which was
published immediately after the trial in last
spring, wae prefaced with some observations which
the defendants assert reflect injuriously upon
them and upon the other insurance companies;
snd, as they have been widely dispersed, that
the effect of this publication is to prejudice their
defence, and to prevent them from having s
feir and impartial trial in that locality. The
defendants also say the plaintiffis have through
the public newspapers circulated watters of the
same tendency and character, and that the venue
should therefore be changed.

Several affidavits were filed.

M. C. Cawmeron, Q.C., shewed cause.

Hon. J. H. Cameron, Q.C., supported the
suminons.

Apar WrnsoN, J.-—The preface to the pamph-
let gives the plaintiffs’ version of the story with
respect to the extent of their business before the
fire, and the value of their stock at the time of
the fire. They speak of the cruel nature of ** the
attempts made by the insurance companies to
blast the characters of the plaintiffs, and to
defraud them of the amounts due to them.”
They speak of insurance compaunies taking ad-
vantage of the conditions of their policies, as
“deserving public condemnation;” * that such
conduct was 2 mere subterfuge to avoid payment
of the loss; ™ that the insurance companies have
no doubt since learned the plaintiffs were not to
be ¢ tricked out of their insurance;” that the
companies held an investigation not for the pur-
pose of bringing about a settlement, but for the
purpose of finding out by what means they could
“shirk their responsibility to the insured;” that
the companies at the last trial made ¢ & most
trampery defence.”

And they say a great deal more of the same
nature, the substance and intent of it being an
argument for the plaintiff against the defendants
in which, as is usual in such a case, the advocate
mekes as strong a case as he can for himself,
and 8s bad a one as he can for his opponent, in
which he attributes motives very freely, but all
the bad motives are put against his opponent,
sed in which he assigns some praise, but he
reserves that entirely for himself. .

The account of the evidence may be quite
correct, but the observations superadded to it
are the voluntary work and contribution of the
plaintiff.

The plaintiff Kent in bis affidavit states ¢ that
very few of the pamphlets have been circulated
in London and in the county of Middlésex, and
most of them have been circulated at a distance
from the county of Middlesex; and I say that I
refrained from circulating them in London and
in Middlesex in order that the defendants in this
snd in the other causes might not have any rea-
8on to complain of the jurors of the said county
being prejudiced or biased thereby.”

The plaintiffs by effidavits put in assert that a
fair trizl can be had in Middlesex, but they have
not satisfactorily denied the statement in the de-
fendants’ affidavits that **the plaintiffs through
the different nowspapers published at London
and other places, have endeavoured to prejudice
the minds of the public in London and in the
county of Middlesex against the dufendants, by
frequent articles therein to their preju lice, and
in favour of the plaintiffs ¥ #% % and that
they have thereby purposely caused such a pre-
judice to be raised in the city and county against
the defendants and the othcr companies. and
such a bias in favour of the plaintiffs,” that a
fair and impartial trial cannot be had therein so
far a8 the defendants are concerned; and this is
sworn to by five persons.

T wo newspapers (London Prototype) have been
filed, one of the 27th of July, the other of the
31st of August last,

In the first of these papers it is said—

s¢ Already some twenty newspapers have given
their views freely on the result of this trial, end
when such an influence is brought to bear on the
question, who can doubtits ultimate termination."

There are very lengthy quotations then made
frowm the Brantford Courier, the Woodstock Zimes,
the Quebee News, the St. Mary’s Standurd, the
Ingersoll Chronicle, and in one of these articles
it is stated that if the defendants in the former
action should obtain & new trial ¢ we hope the
jury will take a proper and enlightened view of
the subject, and follow in the pati of their prede-
cessors.”

The paper of the later date publishes comments
made by the Stratford Ezaminer and the Guelph
Advertiser. Tbey are all of the same tenor, ap-
proving of the whole conduct and proceedings of
the plaintiffs, and condemning the whole conduct
and proceedings of the insurance companies.

The plaintiff McDonagh, with reference to
the newspaper publications, states that ¢“I have
pot, either before or since the last trial, through
the newspapers published in London, or in any
other way whatever, endeavoured to prejudice
the minds of the public in London in favour of
the plaintiffs or against the defendants, in refer-
ence to the matters in question in this cause.”

e ought to have answered whether he had or
had not published or procured the matters in
these two papers to be published, which are put
in as specimens of the nature of the publications
which have been made from timo to time. He
was present at the argument on the 2Ist instant
before me, and might have answered it if he
pleased. It may be he did not endeavour té
prejudice the public mind, but if he caused these
publications to be made, I and not he should
have to make the inference from the publica-
tion. It is therefore his direct answer that is
required, and not the opinion he has formed
concerning it.

The other plaintiff, Kent, has answered in
precisely the same manner, and as hs states that
the pamphlet contains “only a just and fair
report of the case * * and was not intended
to prejudice the defendants on the trial of this
cause,”’ it shows the necessity of particular facts
being answered, instead of these facts being
given in their place.
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This is an action of that importance which
justifies an application of this kind being made.
There is hero the ¢ dignus vindice nodus,” mon-
tioned by Lord Mansfiold, C. J., in Loff v. - —

50. And there is here that strong rea-
gon to believe that the case cannot be impartially
tried in the county of Middlesex, where the
plaintiffs reside, and wheroe all these publications
have been made, part of which is admitted by
the phuintiffs to have been made directly by
themselves, and the rest of which they have not
gatisfactorily denied.

In Walker v. Ridgway, 11 Moore, 486, the
venue was changed, when a new trial had been
ordered, because anonymous letters had been
inserted in the newspapers of the county, where
the cause had teen fivst tried, reflecting on the
charucter of the plaintiff. Pybus v. Scudamore,
7 Scott, 125

I sbould have changed the venue in this and
the other causes, if the application had been
more promptly made, and there is no reason
why i% should not have been made several weeks
since, for all of these publicatious had been
made, and were well known to the defendants
more than two months ago. The explanation
of the defendants is that negotiations were pend-
ing for s settlement until within the last few
days, when it finolly fell through; but this the
plaintiffs deny, and the correspondence which
was had in May, and upon which nothing more
was done by the defendants uutil tho 14th of the
present month, are more in accordance with the
plaintifiy’ allegation that the former proposal for
& settlement was completely determined, and no
negotiations whatever were pending, as the de-
fendants have alleged; although it is true the
defendants made a fresh proposal a few days
ago, which the plaintiffs immediately declined to
accept.

As this is now the 23rd of October, and the
Middlesex assizes begin to-morrow, and as the
dofendants did not apply for a change of venue
until the 19th instant, and there was no reason
whatever for their not making a much earlier
application, I feel obliged to discharge the sum-
mons, which I do with some regret, for I feel the
defendants will not have an impartial trial in
Middlesex, and hat the cause of that is to be
attributel chiefly, if not wholly, to the plaintiffs
themselves.

PERDGE v. THE CorPoRATION OF THE TOWNSHIP
or CHINGUACODSY.

24 Vic., cap. 53—Change of Fenue—Local action.

In an action for trespass to tho realty situnts in the County
of Peel. the vanua was laid in the County of the City of
Toronto. Auapplication to change the venue to the former
couuty was refused.

Quare, 18 the common afidavit sufficient in such cage.
[Cirambers, Oct. 17, 1865.]

Jas. Patlerson obtained & summons on behalf of
the defendeat, calling on the plaintiff to shew
cause why the venue in this cause should not be
changed from the County of the City of Toronto
to the County of Peel, une of the United Coun-
ties of York and Peel.

The cause of action was, that the defendant cut
8 ditch in the highway near to the plaintiff’s

land, and demmed the water back upon the
plaintiff’s land,

The dofendants pleaded several pleas, and
among them onme donying that notice of action
had beon given one month before action.

Harman showed cauge, and coutended that
even if this be considered a locsl action, the
venue is novertheless rightly laid in the City of
Toronto, according to tho decision of P’aton v.
Cameron 21 U, C. Q. B. 864.

Jes. Patterson, contra,

This action is 8 local action strictly, and the
24 Vie. cap. 53, although givieg an election to
the plaintiff to lay the venue in cither place in
ordinary local actions, deces but give this right
of election in uctions which by the Con. Stat. of
Upper Canada, cap. 126, must be laid in the
county where the act complained of was com-
nitted, and which if not laid there was an ex-
press ground o. nonsuit; and that as there was
conflicting decisions between the Q. B. and C. P.
as to the Municipal Corporations being or not
being entitled to notice of action under cap. 126
Jjust referred to, it was better to move to change
the venue than to rely upon moving for a nonsuit.

Apam WirgoN, J.—I think the plaintiff had the
right to'lay his venuo in the county of the city,
even if this be considered as an action having
locality actually in the Couunty of Peel, for by
the 24 Vic. cap. 53, the plaintiff had the right to
elect in which county Le would lay the venue.

This however, does not. determine the question
of this action being a local one ur not, and it is
not at all necessary I should decide whether it is
80 or mot. If it be a local action, and if the
plaintiff had no right to lay his venue 1n the City
as he hag laid it, the plaintiff may be nonsuited
under cap. 126. If he had the right to lay it
in the city, as I think he had, I ought not to
change it upon the common affidavit, if it be a
local action in the ordinary sense of the term;
but, although if it be a local action, I aminclined
to think that under the peculiar provisions of the
24 Vic. cap. 53, the venue may be changed from
the county, to which the locality does not really
apply, into the county in which the locality in
point of fact exists, forin such a case, the gen-
eral rule sgdinst changing the veauo in a local
action does not apply. I expressed this opinion
lately in a case of Anderson v. Brown, and 1
still entertain the same opinion. Upon a special
affidavit, however, the venue might be changed,
according to my construction of this act.

If this however, be a transitory action, why
should the venue be vnauged? the place of trial
is the same in both counties. The time of trial
may be a matter of consequence, and the fact
that a different class of jurors is usually fonnd
in the one place from that which is found in the
other may be & reason why the venue may be
changed algo in transitory actions, from the one
of these counties into the other.

I rather think, the common affidarit is not the
proper affidavit, either in a local or in & transi-
tory action, when the purpose is to change the
venue from the city to the county or the con-
trary.

It appears that there is no difference between
an action local in its nature—as ejectment and
trespass to the realty, and an action to which
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locnlity is affixed by statute—asg an action against
s Justice ot the Peace, Greenhow v, Purker, 81
L. J. Exch. 4; 6 H. & N. 882,

Summons discharged, costs to be oosts in the
0ause.

Jongs v. Hrwson.

Reference to arbitration to 1ncrease or reducs verdict, with
potwoer to Judge in Chambers to certify for costs—Full costs
— Unligurdatal damages—Arbitrator's duty.

Whero transactions amounted to about $1,100 on one side,,
and to about $800 on the other. and on which defendant
paid into Court$176, and plaintiff recovered $102.30 by the
award of the arbitrator tv whom the dispute was roferred,

Held, that full costs should be allowed to the plaintiff.

Romarks upon the inconvenience and loss ocensioned by the
neglect of arbitrators tv dispose finally of the matters re-

furred to them.
[Chamberr, December 20, 1865.]

The plaiutiff obtained & summons calling on
the defendant to show cause why the Judge in
Chambers should not grant a certificate or order
allowing to the plaintiff full costs to be taxed in
this cause.

The declaration was on the common money
counts in agsumpsit, and the pleas were

1. Payment into Court of $176 in full of the
plaintifi’s demand; 2. As to residue never in-
debted; 3. Set-off. Issues thereon.

The record was entered for trial at the last
Spring Simcoe Assizes, when it was agreed thata
verdict should be taken for the plaintiff for 500
subject to be increased or reduced, or & verdict
or nonsuit entered for the defendant.

The order of reference provides that the costs
of the cause shall abide tbo event of the award
or certificate, and the costs of the refercnce and
award or certificate shall be in the discretion of
the arbitrator; and it is likewise ordered that
the plaintiff, if wecessary, shall be at liberty to
apply to a Judge in Chambers for & certifioate
for costs on affidavit.

The award was made reducing tho damages
for the plaiutiff to $102.30, and directthg the
defendant to pay his own and the plaintiff’s
costs of the reference, and that the defendant
shall pay the costs of the award.

The arbitrator made affidavit that he made his
award giving full costs to the plaintiff as he be-
lieved, and that plaintiff ’s demand was wnliqui-
dated, and that he would have given a certificate,
but he did not do so because he thought none
Was necessary.

Other affidavits were also filed, to show that
the demand was unlignidated.

For the defendant an affidavit was put in

explaining that the order of reference was never
examined because it was believed it was in ac-
cordance with the consent to refer endorsed on
the record, and it was not known to the defendant
that it was in it until about a fortnight ago,
and that the demaund was of that nature that full
costs should not be awardod upon it.
_ The plaintiff also filed an affidavit in which
Mr. Boys, purtner of the plaintiff’s attorney,
said “ at the time the minutes (endorsed on the
record) were drawn up by Mr. McCarthy, who
was acting ns couusel for the defendant, I verily
believe that neither Me. McCurthy, nor myself,
who was acting as counsel for- the plaintiff, had
any thougit about eith- r inserting or leaving out
such a clause.”

MecCarthy shewed cause, and cited Aemp v.
Hammond, 9 G. C. L. J. 15T; Smith et al. v.
Forbes, 8 U. C. L. J. 72; Spain v. Cadell, 8
M. & W. 129; Calder v. Gilbert, 9 U. C. L. J.
213 ; Bury v. Dunn, 1 D. & L. 141.

Scott supported the summons.

Apax WitsoN, J.—I must take it that the
clause as to applying to a Judge in Chambers
was rightly inserted. It may be the defendant’s
attorney did not observe it in tho reference, but
I cannot imngine any reason for consideriig it
prejudicial to the defendant, and I huve no doubt
if he had seen it he would not have objected to
it any more than to the power which he cousented
to give to the arbitrator over the costs, The ques-
tion now is not aliogether between the plaintiff
and the defendant. The question rather is with
the arbitrator. He knew nothing of this sup-
posed difficulty, and he may have been misled by
its being there, and so not have adjudicated upor

. the costs, preferring to have it determined by the

Judge in Chambers,

I must therefore act upon the clanse being
rightly there, and proceed as it the arbitrator
had purposely forborne to exercise the power he
had as to the costs, and as if it had been reserved
for and referred to the Judge in Chambers.

‘The question then, i3 the plaintiff entitled
to a certificate for full costs,

He has a verdict for $102.30 beyond the 3176
which was paid into Court. For the purpose of
the question the demand must be regarded posi-
tively to have been for £278.20.

The cause of action arose upcn a written
agreement dated the 3lst of January, 1864,
made between the parties, by which the defen-
dant was to cut into lumber of particular kinds
all the logs then at the defendant’s mill from
the date of the agreewment till the first of the
following August, and to deliver the same loaded
on the cars at the Barrie station, not later than
the 15th of August; and by which the plaintiff
was to pny for the same monthly, upon inspec-
tion, certain prices per thousand fect, according
to the quality.

And also upon nnotber agreement in writing
dated the 12th of April, 1864, by which the
defendant sold to the plaintiff all the sound
merchantable lumber then piled at the switch
near Barrie station, and also that then at the
defendant’s mill in Innisfil, except such as had
been cut into 8-inch planks at &6 per thousand,
which the defendant should have wannfactured
by the 15th of May following. aad to he delivered
by the defendant piled at the switck convenient
for loading on the cars not later than the 20th of
May aforesaid, and by which the plaintiff was to
poy $100 on the day of the agreement, $100 in
one week after, and tho balance on delivery.

Aund also on another contract in writing by
which the defendant sold to the plaintiff certain
commin and clear lumber at the defendant’s
mill,. supposed to contain about 160 feet, to be
delivered at the railway station, well piled aud
shipped, at $9 per thousand, payabie when
measured.

On some of the advances the defendant was to
pury interest at ten per cent.
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The plaintiff paid altogether.............$1,078 17
And he received in lumber altogether. 794 63

Loaving as over payments ......veevevees $283 64

And if inierest be added............ 41 17
The total claim will Be..cceveere veeeneens  $324 81

There was a dispute upon the first contract as
to the differences between 70,300 feet and 60,707
feet or 9,693 feet, equal to $96.81, which the
plaintiff sail had been overpaid.

I cannot make out clearly from the evidence
what the differences were on the other two con-
tracts, but I make out very clearly that while

he paynents were not, and perhaps could not
ave been disputed, that the amount of the lum-
ber delivered by the def~ndant and received by
the plaintiff was disputed. The measurements
were what was in dispute. .

I cannot, therefore, say that open transactions
amounting to about £1,100 on one side, and to
about $800 on the other, and upon which the
defendant paid jnto Court $176, as all that he
thought wasdue, while the plaintiff had recovered
$102.30 over above that sum, which he claimed
to be due te him, show that ¢ the amouunt was
Yiquidated or sscertained by the act of the par-
ties, or by the signature of the def adant.”

I shall therefore make an order for the allow-
ance of full ¢osts to the plaintiff. I bope here-
after that arbitrators will complete their own
business by finally disposing of the costs, as well
as the other matters in difference, instead of
forgetting them or leaving them to the judges to
close up for them, which they cau only do at a
great lozs of time and wmuch inconvenience, as
they have to learn the whole history of the case,
which is almost equal to & trial, while the arbi-
trator has the full knowledge of the facts.

Order for fuil costs.

UNITED STATES REPORTS.

SUPREME COURT OF MICHIGAN.
From the American Law Register.

AMPERSE ET AL. v. BumnENo.

Under statutes giving power to a married woman to enjoy,
contract, sell, transfer, convoy, devise, or bequeath ber
property, in the samo manner and with Hke effect as if she
were unmarried, 2 husband can convoy real estato to his
wifu by deed directly, without thointervontion of a trustso.

The opinion of tho court was delivered by

Caxnrspern J.—Burdeno sued plaintiffs in error
in trespass for elleged wrongful acts upon his
freebold, being jand covered by water. The suit
was for treble damages to Burdeno, as proprietor
of the land, the statutory sction not lying for
mere possession: Achey v. Hull, 7 Mich. R. 423.
Defendants offered to show that Burdeno had, in
September 1861, conveyed the property by deed
to his wife, Victorin Burdeno. This deed was
objected to as invalid, because of the relation of
the parties: and the court below sustaiued the
objuriion, and rejected the evidence.

The question is presented, therefore, whether,
as ow laws now stand, a deed can be made by o
husband to his wife. To determine this question,
we nuet gee how their relations were governed,
in this respect, beforo our present system was
introduced.

The effect of marriage was to produce what is
oslled in the law books unity of person ; the hus.
band and wife being but one person in the law:
Co. Litt. 112 a; 1 Bl. Comm. 442. The wife, by
her coverture, ceased to have control of her ac-
tions or her property, which bocame subject to
the control of her husband, who slone was enti-
tled, during the marriage, to eujoy the possession
of her lands, and wlo became owner of her goods
aud might sue for her demands. The wife could
neither possess nor manage property in her own
right, could make no contract of a personal
nature which would bind her, and could bring
no suit in her own name. In »uort, she losy
entirely all the legal incidents attaching to A
persvn acting in her own right. The husband
alone remained suijuris, as fully as before mar-
riage.

It followed from thislegal merger by coverture
into a single personality, that the husband could
make no graot to the wife, and the wife ‘could
make none to the husbend. And furthermore, &
grant to her by her husband, of a frechold, would
be, in effect, o grant to take effect in future (the
Lusband retaining possession for lite), and such
a grant was unlawful because a freechold could
only pass by “livery of seisin, which must oper-
ate cither immediately or not at all. It would,
therefore,” continues Blackstone, ¢ be contrs-
dictory, if an estate, which is not to commence
till hereafter, conld be granted by a conveyance
which imports an immediate possession:” 2 Bl
Com. 165. But a husband might make a devise
to his wife, “for that such devise taketh wo
effect but after the death of the devisor:” ILat-
tleton, 3 168; Co. Litt. 112 a, b. The eame
incidents of coverture which made the husband
sole possessor of his wife’s lands, led.to the ruje
which made estates in their joint names differ
from joint tenancies proper, and regarded the
title, not as held by moieties, but as an entirety:
2 Bl. Com. 182; Co. Litt. 187 a.

WHether the common-law rule preventing has
band and wife from making grants to each other
isarule springing from, and inseparably attached
to, the relation of marriage, or whether it is an
incident to the wife’s disability to control pro-
perty in her own right, must guide us somewhat
in determining the effect of our enabling statutes.
There can be no doubt that there are incidents
of marriage independent of all considerations of
property. The common-law writers never at-
tempted to classify them, and we must get such
light as we can from examples and analogics.
It is safe, however, to assume that no act can be
absolutely inconsistent with the masriage rela-
tion, if it has received the sanction of either law
or equity. We must, therefore, sce whether the
disabilities which applied at common law, in
cases like the one before us, have been regarded
a3 universal and personsal disqualifications. Upon
this we have abundznce of authority.

There were Zocal customs whereby a wife might
take by imniediate conveyance from her husband;
ag, for example, at York: Fitzh. Ab. Prescription
61; Brown’s Ab. Custom 56 (cited Tomlyn Law
Dic. Baron and Feme). The Queen Consort may
suo and be sued, alone, may take grants from
her busband, as well as from strangers, may
take a3 well as receive grants, and may covenant:
Com. Dig. Roy, ¥ 1. A husband could convey
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to the use of his wife under the Statute of Uses,
whereby the use vested in her directly as a legal
estate, without the action of the feoffee: Com.
Dig. Baron and Feme, D 1, citing Co. Litt. 112
s. And he might, under the same statute,
covenant with a third person to stand seised to
the use of his wife: Id.

It apprars, therefore, that the law did not
prohibit 2 husband from accomplishing for his
wife the precise thing which he would have
accomplished by a direct conveyance; aund it
would seem from this that the rule was one of
technicality, and not of substance. But there
are further illustrations which will throw light
vpon the suhject. When husband and wife were
dealing, not in their own right but in a repre-
seetative character, or what is termed techni-
cally in autre droit, either might sell and couvey
to the other, as to o stranger: Co. Litt. 112 a.
187 b; Com. Dig. Beron and Feme, D 1. It
needs no rewark to suggest that if the common
law was designed to produce unity of will, and
to prevent action except by one not under influ-
ence or compulsion, no such influence over his
wife is personal, and will operate just as strongly,
in fact. in one class of dealings as in another.
The rule can only be made sensible by holding
that, as to matters which a wife could be allowed
to hold and manage separately from any interest
of her husband, these disabilities of coverture
did ot exist, or, in other words, that they were
wt regarded as personal only, but as relative
to property. Thus far we have considered only
such rights as are legal, as distinguished from
equitable, and are enforced in all courts alike.
But there has grown up by the side of the com-
mon law, a systemn of equitable rights and powers,
which places warried women, in regard to pro-
perty, on the same footing in most respects with
single women. When property is set apart for
the separate use of & married woman, she is, in
regard to it, emancipated from the disabilities of
coverture, so far a3 the terms of the trust war-
rant.  This emancipation from ber legal disa-
bilities does not depend upon the husband’s
cousent, nor upon any ante-nuptial agreement,
It can be accomnplished by asy one, relative or
strenger, who sees fit to provide a fund for her
benefit,

She mey sue and be sued concerning it; she
may contract concerning it, and her contracts
will bind it and be enforced; she may give it, or
eell it. Her title is technically an equitable one,
and not a legal one; but the trustees are bound
to follow her directions, and the distinction is
purely formal. The income and proceeds are
under her separate control and enjoyment, and
her husband has nothing to do with them. Her
doings, though not under the dominion or en-
forcement of courts of law, ave recognized by
such courts as valid, just as they are recognized
and enforced in equity. If the legal disnbilities
were essentinl elements of coverture, then equity,
which recagnizes and follows all the substantial
principles of law, could not dispense with them.
Rt wou'd be a gross absurdity for any court to
desiray the suhstautial rights of the busband, or
remove his inwful control. And it would be still
more ahsurd to permit this interference at the
bands of any meidling stranger at his optiop.
But the docirine has been long settled that

as to her separato estato a wife is on subhstan-
tially the same footing with a feme sole  Sece
Pybus v. Smith, 1 Ves. Jr. 189; Sturgis v. Corp.,
13 Ves. R. 190; FEssex v. Atkins, 4 Id. 512
Wagstaff v. Smith, 9 1d. 520; Grigly v. Cor, 1
Ves. Sen. 518; Frceman v. More, 1 Bro. P C.
237, 1 Hov. Sup 49-50, 2 Spence’s Eq Jur.
513; Jacques v. Methodist Episcopal Church, 17
J. R. 548, 2 Story Eq. Jur., 3 1395-6.

Not ounly wmay she make dispositivn of it to
others, but she may do so also in favur of her
| husband. The disability of the commoen law
which arose from the very fact that she was sud
potestate viri (and which undoubtedly is usuaily
the case as a matter of fact to a great degree),
was not considered as existing in equity, which
sustaived such dealings if fair and not uniunly
biassed: 2 St. Eq. Jur., § 1393; Zssez v, Ashms,
14 Ves. R. 542; Jacques v. Methodist Episcoial
Church, 17 J. R. 548, 1 Hov. Sup. 49, aud cases
above. She can even bargain with her husband
concerning her separate estate. and the ngree-
ment will be enforced: Lady Arundel v. Phypps,
10 Ves. R 140; Zivingston v. Livingsten, 2 Jubus.
Ch. R. 537; Wallingfurd v. Allen, 10 I'ct. R. 283 ;
Bullard v. Briggs, 7 Pick. 533.

Instead of looking with disfuvor upun the set-
| tiement of serarate property, equity has favored
it. A separate estate will not fail tor the luck of
trustees, and if the legal title comes iutu the
husband’s hands, he himself will be held to be »
I'trustee to his wife’s separate use, and therefure
subject to her orders; and be may be made a
trastee expressly : 2 Kent’s Com. 162; 2 Speuce’s
Eq. Jur. 807; Wallingrord v. Allen, 10 Pet. R.
583. Not only mey a busband settle property
to his wife’s use through trustees, but he may
make himself a trustee by agreement, or even
by gift, where he has by some distinct act set
apart the property. In Lucas v. Lucas, 1 Atk.
270, where a husband caused stock to be trans-
ferred to the name of his wife, although at law
i.it would of course continue to be his own pro-
perty, it was held to have been made his wife’s
separate fund. So in Skepard v. Shepard, 7
Johns. Ch. R. 57, and in Wallingford v Ailen,
above cited, it was held that & conveyance di-
rectly from hu<band to wife should uander the
circumstances be enforced as valid in equity.

When equity recognizes a power in the wife,
who is the disabled party, not only to deal with
others, but even to contract with and make pro-
vision for her husband cut of her separate funds,
it can hardly be claimed that the husband, who
was always sui juris, is restrained by any but
technica! rules from transferring to her directly.
We have seen that equity will enforce even such
conveyances. But there never was a time when
he could not by his deed put property where she
could control it If it were not that oy standing
in her name he becamo legally the owner of the
usufruct, there could be no valid reason why
iodirection ever uced he resorted to. It is not
against the policy of the law that the wife should
have the real benefic of his gift; and equity,
looking through the form at the substarnce, calls
it, a8 it is in fuct, n gift from hushand to wife.
The dactrine 1aid down by Coke, in counection
with the Statute of Uses, is of itself suflicient to
show that the disability as to conveynuaes springs
entirely from the wife’s incipacity to act for ber-
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self; and it is stated in 2 Kent’s Com. 163, n.
b.. that by the present English statutes a hus-
band is now anthorized to make a direct convey-
auce to his wite.

Qur statutes have given power to a married
woman to enjoy, coutract, seli, transfer, mort-
gage, convey, devise, or bequeath her property
in the same manner, and with the ‘ike effect, as
if she were uumarried: 2 C. L. 3 8292. Where
it stands in trust for her, the trastees are autho-
rized o transfer it to her: 2 C. L. 3293. The
statute evidently designs to do away with indirect
dealings, and make her rights legal instead of
equitable. Passive trusts have been entirely
abolished, and where a deed creates them the
title passes at once to the beneficiary: 2C. L. §
2633-4-5. To require a husband (who is not
supposed to be uader her contro} or fear) to go
through the farce of conveying to some one else,
who is at once to pass the property over to his
wife, is to keep up a fiction which ias not even
s legal basis to support it, since the husband
has ceased to have possessory claims over her
preperty. He is now in law a stranger to her
estate duriug coverture justead of its possessor
and manager; and his consent is not necessary to
her disposal of it: Farr v. Sherman, 11 Mich.
Rep. 883 Wutson v. LThurber, 11 1d. 457. What-
ever protection she may require when dealing
with him, he certainly never was supposed to
need any against her.

Believing, as we d¢, that the basis of the com-
mon law disability was in the peculiar disquali-
fications and burdeas of the wife, and that the
removal of these removes all the reasons which
ever required the intervention of equitable trosts,
we think there is now no objection tv a deed from
.husband to wife, which should reader it invalid.

The court erred in excluding the deed. The
other points become immaterial.

Judgment must be raversed, with costs, and a
new trial granted.

Curistiancy sod CooLey, JJ., concurred.
Magriy, C. J., was not present.

GENERAL CCORRESPONDENCE.

The Law of Evidence.
To Tt Eptrors or TiE Law Jourzar.

GexstLEMEN,—In the last number of the
Journal you justly compliment the Attorney-
General for the good service he has rendered
in improving the laws of his country. No
person can justly withhold the credit which is
so properly due to him on this score. There
remains, however, one thing to be done, which
I hope will not remain unaccomplished at the
conclusion of the ensuing session, and that is
the removal of those absurd and antiquated
restrictions by which the testimony of litiga-
ting parties in civil suits is excluded.

It is not very easy to prevail against pre-
conceived opinions and old predjudices. Tully

20 years were required to educate the majority
of the British people into a belief of the sound-
ness of Adam Smith's Commercial Philosophy.
And many years transpired after Jeremy
Bentham and others pointed out the absurdity
of the restrictions above elluded to, before
the British Parliament were so influenced by
public opinion as to put an end to this.

A. and B. have a dispute about some pro-
perty and go to law. Why? In order that
it may be decided which of them is in the
right. Now what course is so obviously simple,
plain, and rational as to interrogate A. and B.
themselves ?

Now, this is just what they did in England
some 13 years ago. And not a single judge
or individual, lay or professional, of any note
has, I belicve, ever complained of the evil
working of the change. On the contrary, the
testimony of any enlightened jurist or intelli-
gent observer has been in favor of the change.
Strange it is that we of Cacada who are some-
times twitfed by our American cousins for
copying in a slavish manner the legislation of
the parent country, should have diverged from
it so greatly in this respect.

A.and B.go to law in Canada. A. puis
his sons and daughters in the witness box,
and B, if he has any, docs the same. Our
law says it would not do to put A. or B. into
the box as a witness on his own behalf because
he is interested. Pray are the children not
intcrested ? more than that, may they not be
cocrced ?

In the State of New York, about a year ago,
they followed the English legisktion in this
respect. In France and other European coun-
tries it prevails, with admirable results.  Why,
then, do we cling so pertinaceously to exploded
notions in Canada ?

Becauseit would encourage perjury, 1 fancy
I hear some one say. 'T'o some extent this is
true, because the more testimony you admit,
the larger the scope for perjury. But surely
this is a poor argument. The man who advo-
cates the restrictions of evidence in order to
lessen the opportunity for perjury, ought to
go further and exclude all testimony on oath,
and then he might also exclude all perjury.

But evidence is necessary, and unfortunately
instances of perjury will never be wanting.

But to say that perjury is likely to be more
common in Canada thsn in England or in
the State of New York, is surely saying very
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little for the character of our people. To see
and to hear the litigunts themsclves in the
witness box must form one of the very best
means of arriving at the truth, and that surcly
is 1 most important object in judicial investi-
gations.

It is marvellous what good results have
arisen in the parent country from the abolition
of arbitrary restrictions upon trade and com-
merce. In like manner good results must
follow the abolition of artificial and arbitrary
restrictions in the law of evidence imposed
when very narrow and contracted notions

prevailed.
W. E.
London, March 21, 1866.

REVIEWS.

Jovrsarn or Social Sciexce, including the
sessional papers of the National Association
for the promotion of Social Science: Cuap-
amax & Hany, Picadilly, London.

We have received the first three numbers
of a monthly publication bearing the above
title, and under the editorial management of
Edwin Lancaster, Esq., M.D., F.R.S,, &c.

The objects and aims of this periodical are
set forth in the introduction as follows : * The
Journal of Svcial Science has been started
with the object of circulating the papers read
before the London meetings of the National
Association for the promotion of Social
Science and of supplying original papers and
various information on the subjects enibraced
in the departments of the Association.” The
object of the Association here referred to, and
the existence of which as yetis known pro-
Iably to few in this country, is to place before
the world immtheir most manifold applications
the great facts and principles which have
already been observed respecting Law, Educa-
tion, Political Economy and Health, and as far
as possible to advance those enquiries and
methods of investigation which shall lead to
vet further discoveries.

It commences by laying down what might,
we think, be supposed now-a-days to be the
obvious proposition, that it is not lawyers
alone who arc interested in the principles of
legal procedure, not schoolmasters only who
need study the question of education, nor
merchants or statesmen who are alone inter-
ested in political economy, nor that to doctors
only should be confided the great scerets by
which health is maintained, and that no
member of a civilised community, however
low, is not interested in understanding and
discussing the great principles by which the
welfare of” society is regulated.

The introduction then goes on to state that
the subjects to be embraced under the differ-

|

ent heads of law, education, public health and
economy and trade, and concludes with a
defence of the Association from the objections
raised to the possible use or benefit of discus-
sing matters of social interest from a scientific
point of view, holding that there are, contrary
to commonly received opinion, scientific me-
thods of dealing with social phenomena.

"The subjects brought before the Association
are discussed by men fully able for the task,
and whilst, as of course is to be expected
in such matters, much may be said that ig
beside the marh, it is not possible where
so many persons as are from time to time
collected to listen to the discussions of this
association that a large quantity of the seeds
of knowledge thus sown will not “in future
unlooked for occasions, bring forth an abund-
ant harvest.”

The original articles, some of which we
reprint in our columns, are most interesting,
treating of a variety of subjects of daily
interest and of great practical importance, and
not to be obtained that we kn)w of in the
same readable and accessible form in any other
place. The publication does not conflict with
any other and will be, to say the least, an
interesting record of current matters con-
nected with the subjects embraced in the
introduction and the progress of ¢ Social
Science.”

Tne Loxpox Quarterty Review: Leonard,
Scott & Co., 38 Walker Street, New York.

We are in receipt from time to time fof
this and the other British quarterlies and
Blackwood from the cnterprising firm that
republishes them on this continent. We need
scarcely say that they are, as heretofore,
unsurpassed in the range of subjects which
they treat of.

The January number commences with an
interesting resumé of the African discoveries
in South Africa—the Zambesi and its tribu-
taries—principally by the indefatigable Dr.
Livingstone. Thisis followed by an historical
article treating of*the stirring times of the
wars of the Barons in England, taking asa
text Simon de Montford, Earl of ILeicester.
Tennyson’s “Enoch Arden,” that mucl, de-
bated poem, comes in for its shareof interest-
ing eriticism. And amongst others of more
interest to some and less to others is asketchy
description of what must bea very enteriaining
book, ‘A history of caricature and grotesque
in literature and art;” and a political article
on * The Coming Session.”

Tge Norta Brimisk Revizw: Leonard, Scott
& Co.

The January number is rich in terest to
the literary man, containing articles under the
following titles: —1. An article on Sainnel
Taylor Coleridge, whose life and writings are
also treated of in the last nuwber of the
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Westminster. 2. German Novelists. 8. Plato
and other companions of Socrates. 4. Mr.
Henry Taylor's later plays and minor pocms.
5. Pindar and his age. 6. On the -* Gothic”
Renaissance in English literature.

The concluding article (No. 7,) gives an
instructive history of the Cattle Plague, its
rise, progress, and the author’s views as to
the most effectual means of checking it. It
will be well for us if we have not a closer
knowledge of the scourge in this country.
Let us therefore do all in our power to avert
such a calamity before it be too late.

Tur WestaminstEr REvIEW: Leonard, Scott

& Co.

The number for December last commences
with “John Stuart Mill on the Philosophy of
Sir Wm. Hamilton"—rather heavy for ordi-
nary readers, but those who are in search of
something lighter have only to turn to some
of the succeeding articles—Physiological ex-
periments, Vivisection—The Polish insurrec-
rection of 1863—or Dr. Livingstone’s recent
travels. If they are inclined for politics, they
may read “A sketch of Lord Palmerston’s
eventful career.”

Braciwoop’s Macazine: Leonard, Scott & Co.

This popular publication has commenced
the year with articles more interesting even
than usual. All who can afford it should
subscribe for it.

THE PLACE BRITISH AMERICANS HAVE WON IN
Hisrory.

This is the title of a small pamphlet com-
prising a lecture dclivered at Aylmer, L.C,, in
Fcbruary last, by H. J. Morgan, Esq., Corres-

onding Member of the New York Historical
Society. It gives us a short sketch of many
native Canadians, whose deeds and talents
have won for them notice in the pages of his-
tory, but many of whom are almost less known
here than elsewhere. Though thereare several
cminent men to when no reference is made,
and whose names we might have expected to
see mentioned, we are always pleased to see,
and it should be the duty of every loyal
Canadian, especially in times like the present,
to encourage every attempt, great or small,
which tends to make us feel that, though yet
in its infancy, we having laid, as we trust,
the foundation of what will be in times to
come a prosperous, free, and enlightened
nation with a history of its own upon which
its inhahitants for gencrations to come may
look back with honest pride.

L~ e
At Englefield, Spadina Avenue, Torcnto,on Monday night
the 26th March Just, ANNA E. MucKey, the beloved wife of
Rossrr A. HanRIsoN, Bamrigter-at-Law and one of the con-
ductors of this Journal, duparted tbia lifv in peace aged 27
Foars.
TN EN ARG AR IR0

APPOINTMENTS TO OFFICE.

CLERK OF THE PROCESS

ALAN CAMERON, Esquire, to be * The Clerk of thoe Pro-
cess,” in tho room and stead of Robert Stanton, Lsquire,
deceased.  (Gazetted March 1v, 1866.)

POLICE MAGISTRATE.

ALEXANDER M¢NABB, of Osgoode Hall, Esquire, Bar.
rister-at-Law, to be Police Magistrate in und for the City of
Toronto. (Uazutted Murch 17, 1666,

NOTARIES PUBLIC.

JOHN FARLEY, of St. Thomass, Esquire, Attornoy-at-
Law, to be a Notary Public in Upper Cauada.

ALFRED BOULTBEE, of Newmarket, Esquire, Barrister.
at-Law, to be & Notary Public in Upper Canads.

EDWARD JAMES DENRQCHE, of the City of Toronto,
Esqu(iire, Burrister-at-Law, to be a Notary Puvlic i Upper

ada.

ROBERT VASHON ROGERS, jun., of Kingsivu, Eequire,
Burrister-at-Law, to bs a Mutary Public in Upper Causds.
(Gazetted March 3, 1866 ) ‘

JOIIN WILLIAM FERGUSON, of the City of Hamitton,
Esquire, Barrister-at-Law, to be & Notsry Public 1 Uppes
Canads,

HENRY JAMES GIBBS, of the city of Ottawa, Advucats,
Esquire, to bu 3 Notary Public in Upper Cunada.

HENRY WETENHALL, of the city of Hamiltun, Esquire,
Atwrney-at-Law, to be a Notary Public in Upper Causda.

WILLIAM KINGSTON FLESHER, of the Village ot blech.
orton, Exquire, to be a Notury Public in Upper Csnada.
(Uazetled March 10, 1366.)

DUNCAN CHISHOLY, of Port Hope, Esquire, Attorney-
at-Law, to be u Notary Public 1u Upper Canada.

GEORGE MUNCRIEFF, of the Cily of Londun, Esquire,
Barrister-at-Law, to bu a Motary Public in Upper Cauaua.

ANDREW FRASER SMITH, LL.B., of Brawmpton, £isquire,
ig bf ubr\‘ouu’y Public in Upper Canadu. (Gazotled March
24, 1566,

GEORGF EDMISON, of Peterborough, Esquire, Attorney-
at-Luw, to be a Notary Lubtic in Upper Canada.  (Guzetled
Murch 31, 1866.)

CORONERS.

RALPH JONATHAM PARKS MORDEN, Esquire, to be
an Assocute Corunes, tor the City ot Loudon.

THOMAS AUCHUMUTY KEATING, of Moris:own, Es
quire, W be an Assoctate Curuner tor the County of Wel-
hington.

DUNCAN MCINTYRE, of Wasdsvills, Esquire, M.D., to
bo an Assoniate Coroner tor the County of Midnlesex.

JULN JAY HOUY'Y, of she Town of Ingersoll, Lsquire, to
bo an Assucinte Corouur fur the Couuty of Yxford.

PITRIN GRUSS, of the Viilage of Brighton, Esquire,
M.V, 10 be a0 As.uciate Curvuer tor the United Countiesof
Nortsumberland aud Duroswm.

CHARLES DUNCOMB TUFFORD, of the Towaship of
Burtord, Esquire, M.D.,, W be au Assuciate Coroner fur ihe
County of Biunt. (Guazetied March 3, 150b )

JOHN NICHOL, of the Vi'lage of Listowell, Exquire, M.D,
to be an Assuciate Coroner tor the Louaty ol Peid

THOMAS WALTON STEVENSUN, of the Tuwaship of
Alnwick, -quire, to be su Associato Coroner tur the Uuited
Counties of Northmuberland aud Durbam.

JOHN PHILP, of the Village of Listowell, Esquire, 3D,
1o be au Astuclate Coroner tur the Lounty of Pertu. (Uazets
ted March 10, 1366 )

CHARLES DOUGLASS, of the Villsge of vil Springs,
Esquire, M.D., to be an As-uciate Cutuber tor the Couaty of
Luwbton.  (Gazetted March 81, 1566.)

TO CORRESPONDENS.

“A SunSCRIBER "—We are sorry not o oblige you, but
your questivhis arv nut such as coine Witha our province to
answer.

“W. £7=Undet *Genersd Curresj ondence.”



