THE

ONTARIO WEEKLY REPORTER

VOL. 23 TORONTO, MARCH 13, 1913. No. 18
Hox. Mgr. Justice KELLY. JANUARY 24TH, 1913.
Re QUAY.

4 0. W. N. 677.
Will—Construction—Inconsistency—Instalments of Legacy.

KeLvy, J., held, that a gift of $25,000 to a legatee, was not cut
down by subsequent directions to pay stated sums at certain times,
totalling, in all, a sum slightly under $25,000.

Motion by the executor of the will of the late William
Quay for the construction of the following paragraph of the
will . . . and the following questions were submitted :—

“T hereby direct my executors to give to my son, Ralph
Ira Dwight Quay, D.D.S., the sum of $25,000 as follows,
namely, $6,000 within three months after my decease and
$600 every six months thereafter for fifteen years. Should
he marry he shall receive $5,000 of above $25,000 and the
balance at the end of fifteen years after my decease 3

1. Whether the clause in the said will providing for the
payment of five thousand dollars to the said Ralph Ira
Dwight Quay in the event of his marriage, is effective and
capable of being enforced.

9. Whether after payment of the said sum of five thousand
dollars the said Ralph Ira Dwight Quay is still entitled to
receive from the estate of William Quay the gemi-annual pay-
ment of six hundred dollars.

3. Whether under the said clause of said will, the said
Ralph Ira Dwight is entitled to receive, in all, the sum of
twenty-five thousand dollars, or the sum of twenty-four
thousand, four hundred dollars.

H. A. Ward, for the applicant.
J. M. Kilbourn, for the executor and two beneficiaries.
J. D. Montgomery, for Frederick Quay.
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Hon. MRr. JusricE KELLY :—I answer as follows:—

1. The legatee is entitled on his marriage to receive five
thousand dollars, if at that time there be unpaid to him (out
of the twenty-five thousand dollars) that sum; if, however,
the payments made to him before his marriage reduce the un-
paid balance of the twenty-five thousand dollars to less than
five thousand dollars, he will be entitled on his marriage to
receive such balance.

2. After such payment to the legatee on his marriage,
the semi-annual payments of $600 each shall cease until the
end of fifteen years from testator’s death, when the unpaid
balance of the $25,000 shall be payable.

3. The intention of the testator in the paragraph under
consideration was to benefit this legatee to the extent of
twenty-five thousand dollars ; this amount is not cut down by
the later words of that paragraph dealing with the mode of
payment.

Subsequent provisions of the will relate to the disposition
of this bequest (and bequests to other beneficiaries) on the
happening of certain contingencies; the above conclusions are
subject to whatever effect these later provisions may have
on this bequest, if any of these contingencies arise.

Costs of the application will be payable out of the estate;
those of the executor as hetween solicitor and client.

N T SPPE R
-

SR e e

2eamnn,,

-
i
Y




INDEX

TO THE

Ontario Weekly Reporter, Vol. 23

ACCOUNT.

Change of solicitors — Discontinu-
ance of action—Motion by plaintiffs for
order for account—Costs. Land Owners
V. Boland & Paxton, 246.

Motion under Con. Rule 645 —
Practice — Non-production of writ—No
proof of endorsement — Account refused
—Costs. Land Owners v, Boland,

Reference—Book-accounts — Credits
—Absence of surcharge or falsification—
Payment—Onus on defendants—Amounts
received in excess of those for which
credit given. Ontario Asphalt Block Co.
v. Cook, T44.

ACTION.

Discontinuance — Taking of any
other proceeding—C. R. 430 (1)—ILeave
to discontinue, Christie Brown v, Wood-
house, 55.

Failure to set up defences—ILeave
to amend refused—Cannot bring new ac-

. tion of issues which could have been tried.

Boeckh v. Gowganda Queen Mines, 4.

Motion to stay—Judgment outstand-
ing in former action — Res judicata-—
Parties—Costs—Leave to appeal refused.
Campbell v. Verral; Gibson v. Verral,
363, 973.

Motion to stay—Non-payment of in-
terlocutory costs—Vexatious proceedings
—Principal involved, Rickart v. Britton
Mfg. Co., 814, 979.

Settlement—Terms of—Embodiment
of in order of Court. Smyth v. Harris,

Stay of proceedings — Mechanics’
lien—Independent action. Dick v. Stan-
dard Underground Cable Co., 19.

Stay of proceedings — Action by
workmen to recover wages—Building con-
tract—Plaintiffs’ right should not be de-
termined on interlocutory application.
Saltsman v, Berlin R. & C. Co., 61.

ADMINISTRATION.

Application for payment out —
Claimant to portion of estate—Payment
out of portion of moneys—Issue directed
as to remainder—Costs. Vine, Re, 486.

APPEAL.

Leave to — Interpleader—Interlocu-
tory applicntion—Suggustiou.of delivery
of pleadings by consent, Smith, Re, 530,

Leave to appeal—Municipal by-law
~—High school district — Public impor-
:t}:(l)r(l)ce. Re Henderson & West Nissouri,

Leave to—To Divisional Court from
Judge in chambers—Con. Rule 777 (3)
(a), (¢)—Action—Stay of proceedings—
Mechanics’ lien — Independent action.
Dick v. Standard Underground Cable Co.,
6.

Leave to—/T0o Divisional Court—From
trial Judge—Iixtension of time for giving
security—Mistake of solicitors—Inequit-
able to cure. Re Canadian Shipbuilding
Co., 149,

To Court of Appeal — From Divi-
sional Court—Time for appealing—Exten-
sion refused. Cain V. Pearce Co., 43.

ARBITRATION AND AWARD.

Award set aside—Misconduct of ar-
bitrators—Jurisdiction over costs. Win-
datt & Georgian Bay & Seaboard Rio.
Co., Re, 509. -
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Notice appointing arbitrator—Mo-
tion to set aside—Submission denied—
Lack of jurisdi¢tion in Court — 9 Edw.
VII. ch. 35, sec. 5—Costs. Re Little
Sturgeon River Slides Co. & Mackie Es-
tate, 273.

ARCHITECT.

Architect — Action to recover fees.
Armes v. Mancil, 50.

ASSESSMENT AND TAXES.

Lien on land for unpaid taxes—
Action for declaration of lien and en-
forcement by sale—Assessment Act, s.
89—Effect of—Declaratory judgment —

Consequential relief — Acceptance of
promissory notes for taxes—Abandonment
of other remedies — Validity of assess-

ments—Non-compliance with s, 22 of Act
—Description of properties — Registered
plans—Subdivisions—Evidence. Sturgeon
Falls v. I'mperial Land Co., 170.

Salary of County Judge — Appeal
from Court of Revision—Appellant dis-
qualified from interest—Prohibition—10
Kdw. VIIL,.c. 26, s. 16 — Appointment
of disinterested party—Duty of Judge to
avoid suspicion of bias. .Chisholm & Ber-
lin, Re, 5T1.

. Tax sale—Action to set aside—Gross
irregularities — Plaintiff continuing in
possession as tenant of purchaser—Estop-
pel—Sec. 173 Assessment Act—Stay of
execution.  Burrows v. Campbell, '271.

Tax sale—Action to set aside—Want
of mnotice — 4 Bdw. VII, c. 23, 8:165
(2)—Address of non-resident — Know-
l(.\d,f.:e. of treasurer—Consolidation of muni-
cipalities. Gast v. Moore, 577.

Tax sales—Indian lands—Indian Act,
R. 8. O, 1906, c. 81, s. 5860 — In-
tervention of superintendent-general—Im-
provements by defendant on lands — 4
Edw. VIL, c. 23, s. 176 — R. 8. O.
1897, c. 119, s. 30 — Mistake of title—
General principles of equity—Discretion
of Judge as to costs—4 Edw. VIL, ec.
23, s. 228, Richards v. Collins, 499.

BANKRUPTCY AND INSOL-
VENCY.

Assignment for benefit of credi-
tors — Preferential claims on estate for

wages—Extent of—10 Edw. VII., ¢. 72
s. 3. McLarty v, Todd, 166.

’

BILLS, NOTES AND CHEQUES.

Action on—Defence no value received
—OEvidoncc — Onus. Pettit v. Barton,
207.

Promissory motes — Accommodation
endorsement—Endorser weak mentally—
Inability to appreciate transaction —
Knowledge of holders of notes — Fraud
and undue influence of maker of notes—
Counterclaim—Moneys applied by bank
on indebtedness of maker — Evidence.
Bank of Ottawa v. Bradfield, 818.

BOUNDARIES.

Line fence — Destruc.tiox_x——Tresp)ass
—Damages. Dickie V. Chichigan, 268.

Lots — Krection of fence—Action to
restrain interference with—Onus—High-
way—Allowance for—Dedication—IEstop-
pel. Lake Erie Hacursion Co. V. Bertie,
94.

Survey—Intention of surveyor—ILake
not navigable — Dividing line between
north and south halves of lot. Williams
v. Salter & Karwick, 34.

BROKERS.

Balance due by customer—Coun-
terclaim—Alleged conversion — Purchase
on 90-day * spread ”—Tender—Few min-
utes late—Refusal — Reasonableness —
Custom—Rules of exchange—Application
—RHEvidence. Warren v. Forst, 901,

'Conversion of mining shares —
Two County Court actions and one High
Court action—By consent, tried together
in High Court—Method of dealing with
stock—No evidence of conversion. Long
v Smiley, 229,

Purchase by customer of shares
on margin—Contract—Terms—Failure
to keep up margin — Resale by broker.
Gray v. Buchan, 210.

Shares purchased without auth-
ority — Evidence — Correspondence —
Ratification*— Estoppel. Wiggin & El-
well v. Browning, 128.
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CANCELLATION OF INSTRUMENTS—CONSPIRACY,

CANCELLATION OF INSTRU-
MENTS.

Deed—Quit claim given mortgagee of
farm lands—Evidence—Parent and child.

Latchford, J., dismissed without costs
an action by a mother to set aside a

qpit-claim deed of a farm to her son,
given to mortgagee. Cumming V. Cum-
ming, 47.

Deed from mother to daughter—
Action by aged father—Duress and undue
influence—Refusal of costs, Pigden V.
Pigden, G94.

CARRIERS.

Express Company—Loss of articles
in transit—Limitation of liability—Only
binding on shipper "—Common carrier.
Wilkinson V. Canadian Express Com-
pany, 682.

CHARGE ON LAND.

Registration — Cloud on title—Ac-
tion for removal from registry—Damages.

Fee v. Macdonald Mfg. Co., 189.

CHURCH.

Sale of pews—Power of directors—
Lease of part of building—Resolution—
Constitution and by-laws. Gold v. Mal-
daver, T5.

COMPANY.

Action against — Organization not
completed—Iegal entity—Unused powers
—Authority of solicitor to defend action
—Costs. Campbell v. Taxicabs Verrals
Limited, 6.

Action for declaration that de-
fendant not a shareholder—stoppel
—Amalgamation—Exchange of shares—

Costs. Mackay v. Mason, 872.
Contributory — Misfeasance—Pay-

ment by note—Assignment of note by
company — Hvidence—Estoppel by Gov-
ernment returns—DPreference stock issue.
Stewart, Howe & Meek Ltd., Re, 852.

Directors — Judgment for wages —
7 Bdw. VIL, c. 34, s. 94 — Boarding-
house keeper — Equitable assignment —
Board bills to be deducted from time
checks—Acceptance of note — Change in
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character of debt—Scope of statute—Ad-

dition of extraneous claim. Olson V.
Machin, 531.
Electric power company — Power

to erect poles to carry power lines with-
out leave of municipality. 7Toronto and
Niagara Power Co, v. North Toronto, 85.

Insolvent company—Sale of assets
by liquidator — Sale * free from incum-
brances "—Conversion — Breach of con-
tract. Dominion Linen Mfg. Co. V. Lang-
ley, 318. >

Liquidation—Purchase of assets—Al-
leged misrepresentations by agent of
liquidator—Report of master—Authority
of agent—Purchaser relying on own judg
ment—Attempted variation of agreement
—Parties at arms’ length, Hamilton
Mfg. Co. Ltd., Re, Hall's Case, 473.

Mandamus — Motion for by plaintiff 3y
to compel delivery of certain share cer-
t)lﬁ('ﬂl(‘s — Costs. Mason V. Goldfields,
266.

Purchase of director's property—
Secret profit. Bennett v. Havelock
Electric Light Co., 300.

Subscription for shares—Misrepre-
sentations—Action for calls—Charge to
jury — Misdirection — Objection—Plead-
ing. Boeckh v. Gowganda Queen Mines,
313.

Winding-up—Petition for—Evidence
in support—Examination of directors—
Winding-up Act, ss. 2 (e), 13, 107, 135.
Re Baynes Carriage Co., 10.

Winding-up—Ranking as creditor —
Principal and surety — Compromise of
claim—Subrogation—Rule against double
ranking—ILeave to appeal. Stratford
Fuel, Ice, Cartage & Construction Co.,
Re. 690.

Winding-up—iteport of Master—Ap-
peal and cross-appeal—Purchase of share-
holder’s shares—Gross fraud — Proceeds
partly paid to company—Right to recover
— Shareholder not to benefit by fraud.
Gloy Adhesives, Ltd., Re., 348,

CONSPIRACY.

Civil action for — Bookmaker—Ex-
clusion from racetrack—Powers of volun-
tary association—Right of club to exclude
—1Is agreement to procure another to do
a harmful legal act actionable — Discus-
sion of cases. Scully v. Madigan, 8T6.
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CONTEMPT OF COURT.

Motion to commit—Refusal to an-
swer questions on examination—Order of
Divisional Court—Scope of—Con, Rules
902, 910—Officer of corporation—Provi-
sional director. Powell-Rees Limited v.
Anglo-Canadian Mortgage Corporation,
456, 972.

CONTRACT.

Agreement to extend railway to
town—DBreach—Personal liability of pre-
gident—Damages — Difficulty of assess-
ment—No reason for withholding. Wood
v. Grand Valley Rw. Co. and A. G. Pat-
tison, v

Breach — Damages—Reference—Con-
tradictory evidence—Finding of Master—
é\orz)peal — Costs. Jamieson v. Gourlay,

Construction—Supply of natural gas
—Breach—Continuing breach—Damages
—QCosts. Sundy v. Dominion Natural Gas
Co., 228 . .

Damages for breach—Appeal from
Referce—Railway supplies — Obtaining
permits for tie-cutting—Involves location
—Waiver of delivery — Impossibility by
act of defendant—Conversion — Defend-
ants not guilty of—Costs. Kelly & Close
V. Nepigon Construction Co., 298

COPYRIGHT.

Contempt of Court — Disobedience
to judgment restraining infringement of

copyright. Cartwright v. Wharton, 214,
Infringement — Law list—Copying
—Damages — Reference. - Cartwright v.

Wharton, 218,

COSTS.

Action — Reference—Trustees—Con-
duct of. McDonald v. Trusts & Guaran-
tee Co., 192.

Praecipe order for taxation—Irre-
gularity of—Order acted on by appli-
cants—Application too late—Con. Rules
1187, 1311, Solicitor, Re, 621.

Parties entitled to—Third parties
—(Called in for precaution—No necessity
for—Third parties given costs. Walker
& Webb v. Macdonald, 244.

N

Security for — Con. Rule 1198
(d)-—'Former action — Unpaid costs —
Identity of claims—Only one defendant
in ‘common—Rule not applicable. Scully
v. Ontario Jockey Club, 970.

Security for—Motion to extend time
—Affidavit based on information and be-
lief—Not filed until return of motion —
Not receivable—C. R. 312, 518, 524, 1199,
1303—C0sts. Nieminen v. Dome Mines,

5.

Security for—Prxcipe order—Assets
in jurisdiction—Title to in question —
Unnecessary action — Counterclaim —
Costs. Moore v. Thrasher, 400,

Security for — Prewcipe order—One
plaintiff in jurisdiction—Order set aside.
Fischer v. Anderson, T92.

CRIMINAL LAW.

Bribery — Counselling and procuring
—No evidence of—Conviction quashed—
Criminal Code, s. 1018. Rex v. Ryan,
799. 5

Criminal procedure—Theft—Police
Magistrate—Criminal Code, ss. 665, 668,
707, 708 — Police Magistrates Act, 10
Rdw. VIL, c. 36, ss. 24, 31—Place where
offence committed. Homlan v. Rea, 219.

Criminal procedure—Theft—Police
Magistrate—Criminal Code, ss. 665, 668,
707, 708 — Police Magsitrates Act, 10
Edw. VIL, c. 36, ss. 24, 31—Place where
offence committed — Magistrate seised of
case—Extent of prohibition—Crown At-
torney acting as counsel for party. Hol-
man and Rea, Re, 428

Criminal procedure—Trial for arson
"—-Qll(‘StiODS reserved—Disqualification of
Jjuror’s interest — Right to challenge for
cause—Application too late—Ambiguous
remark by Judge—Counsel misled thereby
— Criminal Code, sections 1014, 1022,
Rex v, Pilgar, 433.

Forcible assault—Corroboration not
necessary in civil action — Defendant
mentally defective—Death of child—No
ground for new trial—Excessive damages
—No standard for — Jury sole judges.
Dunn v. Gibson, 356.

Inspection and Sale Act—R. S. C.
c. 99, s. 321—Apples improperly packed
—Conviction—Plea of guilty—Defendant
precluded from objecting to information—
Section discloses one offence and several

o
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DAMAGES—DISCOVERY, 987

modes of committing it — Information
valid. Rex v. Brouse, 790.

Motion for new trial — Conviction
for burglary—Criminal Code, sec. 1021—
Meaning of term “Verdiet” — Two de-
fendants—Joint trial—Court not bound
to consider cases together—New trial in
one case and not the other. Rezr v. Mur-
ray & Fairbairn, 492,

DAMAGES.

Injunction—Supply of natural gas—
Non-fulfilment of conditions—Joint con-
tract—Relief from forfeiture—Parties —
Judgment in previous action—Res Judi-
cata, Welland County Lime Works Co. V.
Augustine, 399.

DEBTOR AND CREDITOR.

Judgment debtor—Motion to com-
mit—Alleged concealment of property—
Alleged refusal to answer—Statute-barred
debt—Assets in hands of foreigner—Right
to examine before return of nulla bouna
made. Fee v. Tisdale, 489.

Motion te commit debtor—Unsat-
isfactory answers on examination — Sus-
picion of making way with assets—Dis-
covery—Discussion of purposes of exami
nation. Charlebois v. Martin, 80%.

DEED.

Action to set aside—Forgery—Evi-
dence. Deevy v. Deevy, 895,

Construction — Habendum—DBar of
entail—Sufficiency of words used—R. 8.
0. c. 122 s. 29—Vendor and purchaser
—Application. Gold & Rowe, Re, T94.

Conveyance of land in fee—Excep-
tion of reservation—Mines and minerals
—Springs of oil—Natural gas. Barnari-
Argue-Roth Stearns Oil & Gas Co., Alea-
andra Oil & Development Co., & Canada
Co. v. Farquharson, 90.

In trust—Refusal to reconvey—Fraund
—Statute of Frauds no defence—Amend-
ment—Set-off—Reference. Smith v. Be-
nor, 912,

DEFAMATION.

In foreign langunage—Particulars of
damage and publication ordered—Actual

words and translation to be pleaded.
Dickman v. Gordon, 512.

Libel—Security for costs—Insolvent
plaintiff—Alleged libel involving erimi-
nal charge—Report of proceedings before
magistrate—Animus. McVeity v. Ottawe
Citizen, 15.

Slander—Brought about by action of
plaintiff—Privilege—Malice—Quantum of
damages. Rudd v. Cameron, 469.

Security for costs—Motion for . —
9 Edw. VIIL c. 40, s. 12—Lack of good
faith — Positive malice—Justification—
Public interest—Criminal offences—Vio-
lence of language—Undue publication —
Motion to consolidate. - St. Clair v.
Stair, 920. y

DISCOVERY.

Better affidavit on production—
Motion for — Insufficiency of material.
Ramsay v. Toronto Rw. Co., 513.

Commission — Terms—Payment into
Court. Stewart v. Henderson, 414,

Examination as to converlat'l_onl
—General questions—Relevancy. . Wilson
v. Suburban Hstate Company, 968.

Examination of defendant—Rele-
vaney of questions — Scope of examina-
tion—Production of document. Stewart
v. Henderson, 135,

Examination of defendant—Shares
in mining company—Dealings in—Colla-
teral dealings—Questions as to — Order
for re-attendance. Playfair v. Cormack
& Steele, 783.

Examination of plaintiff — De-
fault—Failure to justify—Con. Rule 454.
Rogers v. National Portland (Cement Co.,
218, 264.

Examination of plaintiff — Parti-
culars—Statement of Claim—Full disclo-
sure already made. Stuart v. Bank of

. Montreal, 205.

Examination of person directly
interested in prosecution of action
—Con. Rule 440—Insufficiency of affida-
vit. Aikins v. McGuire, 98.

Further affidavit on production
—Materiality—Order made.  Phillips V.
Lawson, 965.

Further examination — Applicant
in possession of facts—No answer to de-
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mand—solicitor as party—Clients co-de-
fendants—Privilege lost. Phillips v. Law-
son, 646

Further examination,— Better affi-
davit on production—Trespass to mining
lands — Production of daily records or-
dered. Curry v. Wettlaufer Mining Co.,
623.

Further production—Similar trans-
actions—Lack of relevancy. Davison V.
Thompson, S88 !

Officer resident outside jurisdic-
tion—Con. Rule 1321—Scope of—Con.
Rules 439 (2), and 454—*“Officer”—Ad-
missions of—Order refused. Grocock v.
Hdgar Allen Co,. 788.

DRAINS AND DYKES.

Municipal corporations — Natural
watercourse—Drainage of surface-water

into—Ixceeding capacity of watercourse .

—Overflow—Injury to land—Liability —
Damages. McGuire v. Brighton Town-
ship, 223.

Municipal corporation—Negligence
of—Non-completion of work—Damages—
Mandatory order—Referee’s report—Ap-
peal dismissed. Moshier v. Hastnor, 96.

Open ditch in highway—Overflow
on_plaintiff’s land—Seepage—Injunction
Egamages——Costs. Moore v. Cornwall,

Repprt of referee — Appeal from—
Apr]ortlonmeut of cost — Repairs to
dmm-—.lnstructions to engineer—Report
of engineer not to be lightly disturbed.
ggglcrton V. Malden & Colchester South,

EJECTMENT.

Action by administrator—ILien for
improvements—Promise to devise land to
defendant—Estoppel—Increased value of
land. MecBride v. McNeil, 558.

ELECTIONS.

Municipal — Declaration of an elec-
tion to be a nullity by Trial Judge —
Right of ratepayer to appeal when Muni-
cipal Council refused to appeal. Stod-
dart v. Owen Sound, 165.

ESTATES.

Partition — Sale under order—Pay-
ment into Court — Con. Rule 1146 —
Costs. Welsh v. Harrison, 120,

EVIDENCE,

Commission to take — Action for
commission on sale of lands—Disregard
of Con. Rule 518. McAlpine v. Proctor,
952.

Cross-examination on affidavit
filed—Action for conspiracy to defame
and libel—Motion for security for costs
—Lengthy examination—Scope of further
gigmination refused. St. Clair v..Stair,
i 8

Estoppel — Passivity — Contract for
sale of machinery—Repudiation of agent
by principal—Laches. Maple Leaf Port-
land Cement Co. v. Owen Sound Iron
Works, 907.

Presumption of death—Absence for
over seven years—Diligent enquiry—In-
surance moneys. Aag & Order of Cana-
dian Home C(ircles, Re, T96.

Telephone conversation—Corrobor-
ation. Warren, Gzowski & Cp. v. Forst

& Co., 311. '

Witnesses—Expert evidence—9 Hdw,
VII. c. 43, s. 10—No application under—
Objections—Meaning of expert—Opinion
evidence—New trial ordered. Rice V.
Sockett, 602.

EXECUTORS AND ADMINISTRA-
TORS.

Action to set aside sale—Purchase
by executrix — Plaintiffs joining in con-
veyance—Good price obtained—ILaches—
Shifting of onus — Action dismissed —
Costs. Blaisdell v. Raycroft; Raycroft v.
Cook, 259.

Alleged gift by deceased — Too
vague to be given effect to—Transfer of
moneys in bank. Munn V. Keyes, 292,

Appointment of receiver—Ex parte
application—Refusal to account — Resi-
dence out of jurisdiction. Beaird, Re, 955.

Claim by plaintiff to be next of
kin—Pedigree—Hearsay evidence—Rule
as to, discussed—Costs. Woods, Brown
v. Carter, Re, 353:
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FRAUD—INSURANCE, 989

Compensation — Commission and INJUNCTION.
costs—Question as to allowance for. Re
Griffin, 254, Copyright — Interim order—Damage
small—Balance of convenience — Costs.

Loan by deceased—Claim of repay-
ment—Corroboration—Event of — Inter-
est—Statements of deceased as to repay-
ment—Admissibility — Scale of costs —
Costs of administrator allowed in full.
Little v. Hyslop, 247.

Motion under C. R. 938, and
Trustee Act, 1 Geo. V., c. 26, s. 75
—Deduct debt from legacy — Improper
motion under rule. Baechler v. Baechler,
235.

Passing of accounts Sums paid
for maintenance—Order of H. C. J. —
Allowance by Surrogate Judge—Discre-
tion—Persona designata—Estoppel. Cor-
kett, Re, 732.

FRAUD.

Lease—Subscription for shares—Man-
aging director’s acts—Liability of com-
pany—Rescission — Return of moneys
paid. Farah v. Capital Mfg. Co., 918,

HUSBAND AND WIFE.

Alimony — Interim—Arrears;—-Date
of commencement. Parish v. Parish, T9.

Alimony — Quantum of allowance—
Custody of children—Desertion. Karch
v. Karch, 188.

Alimony—Subsequent Cohabitation —
No peril to life or health—Costs—Con,
Rule 1145. Ruttle v. Ruttle, 575.

Marriage—Action by husband for de-
claration of nullity—Grounds impotency
of wife—Jurisdiction of High Court —
Con. Rules 261, 617. Leakim v. Leakim,
227.

INEFANTS.

Joint tenant—Application for sale—
Payment into Court—Costs. Laws, Re
William (an infant)_ 408.

Money in hands of trustees—Pay-
ment to guardian for maintenance, Re
Carnahan, 97.
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Hawkes v. Whaley Royce, 404.

Motion to continue—Mining claim
—Working of—License—Assignability —
Exclusiveness—Resolution of company —
Effect of—Balance of convenience—Prov-
ing of property. United Nickel Co. Ye
Dominion Nickel Co., 619.

Motion to continue—Non-removal of
machinery—Terms of contract—Plaintiffs
establishing prima facie right — Order
made. Commissioners of the Transcon-
tinental Rw. v. Grand Trunk Pacific Rw.
Co. and Commissioners of the Temiskam-
ing and Northern Ontario Rw., 624,

Receiver — Endorsement on writ —

6&_gmdmcnt of. Loveland v, McNairney,
12,

Restraining breach of covenant—
Yot to engage in trade. William Peace
Co. v. William Peace, 22.

X

Restraining nuisance—ILocus standi
of plaintiffs—Enlargement of motion for
interim injunction — Leave to apply —
Speedy trial. Smyth v. Harris, 100.

INSURANCE.

Changed condition of policy ma-
terial to the risk—Absence of evidence
to discharge onus—Sale of furniture with-
out permission of company and other
technical defences dealt with as proofs of
loss—Disposition by arbitration—Second
policy issued to third party and gasoline
on premises, Morton V. Anglo-American
Fire Ins. Co., 316.

Fire—Action on policies — Retrial—

Consolidation of actions—Value of stock- .

in-trade—Evidence — Former fire loss—
Non-disclosure of—Materiality—Time for
bringing action—Variation of statutory
condition—Unreasonableness — Insurance
Act 1912, 2 Geo. V, c. 23—Retroactivity
—Interest—Proofs of loss—Costs. Strong
v. Crown Fire Ins. Co., 701.

Fire — Misrepresentation and conceal-
ment in application for policy—Want of
notice of loss — Statutory conditions 13
and 15—Insurance Act, s. 172 — Relief
from omission. Patterson v. Oxzford Far-
mers Mutual Fire Ins. Co., 122.

Fire—Reference as to damage—Report
of Master—Appeal from—Smallness of

R ——
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finding—Over valuation — Allegation of
disregard of findings at trial by Master—
Costs. Nassar v. Hquity Insurance Co.,
340,

Fraternal and benevolent society
—Constitution — Amendment by Grand
Lodge—Increase of insurance rates—No-
tice of proposed amendment not given
subordinate lodges — Vote improperly
taken — Injunction restraining enforce-
ment of increased rates. Cordiner v. An-
cient Order United Workmen, 65, 863.

Life—Designation of beneficiary—Will
+ —“All my insurance policies”—Identifi-
cation—Change of beneficiary—2 Geo. V.,
c. 33, ss. 247, 170, and 171—R. S. O.
(1897), c. 203, s. 160—Retroactivity —
Date of statute — Vesting of interest.
Stewart, Re, 343.

Life—Rival claimants—Payment into
Court—Costs. Heitner & Manufacturers'
Life Insurnace Co., Re, 413.

INTERPLEADER.

Adverse claims to valuable chat-
{cs%—li‘orm of issue. Re Smith Estates,

Credibility of witnesses—Onus in
favor of possessors—Possession of incor-
porated company—Fraud—Holding out.
Reinhardt Brewery v. Nipissing Coca
Cola Bottling Works, 3717.

Execution creditor — Seizure by
shox_‘lff of daily proceds of business —
Claim of administratrix of debtor—TLien
(E% Geo. V. c. 26, s. 52. Hunter, Re,

Issune directed — Plaintiff therein—
—Security by claimant—Practice. Pal-
landt v. Flynn, 964,

Motion to pay into Court and in-
terplead—Action by architect for fees.
Barber v. Royal Loan & Savings Co., 31.

Seizure wunder execntion—Alleged
sale to brother—Bills of Sale and Chat-
tel Mortgage Act—No change of posses-
sion—Colourable transaction. Dominion
Bank v. Salmon, 608.

INTOXICATING LIQUORS.

Conviction being found intoxi-
cated in a street or public place—
2 Geo, V. c. 55, s. 13—IHotel not public

place—.Ejusdem generis — Defective In-
formation and conviction—Order of pro-
tection. Rex v. Cook, 425.

. Conviction — Selling liquor without
license—Defendant simply a messenger—
No sale—Conviction quashed — Order of
protection. Rex V. Davis, 412,

Conviction for selling without
license—Motion to quash—Liquor com-
plained of in bottles bearing label of an
intoxicating beer—Right to analysis de-
nied—Conviction quashed—Order of pro-
tection. Rex v. Stephenson, 269,

Liquor License Act—2 Geo. V., ch.
55, s. 9—Motion for simulating a licensed
house—** L.ocal Option ”—Beer for sale—
Preseuce of beer pump, etc.—Conviction
quashed. Rez v. Beven, 510.

Liquor License Act, sec. 111-2,
Geo. V. ¢. 55, s. 9—Motion to quash
conviction—Pléa of guilty — Return of
magistrate—Alleged misunderstanding —
Matter for Crown. Rex v. Dorr, 663.

JUDGMENT.

. Rule 425 — Acceptance of
amcogr?t paid into Court—Must be in full
discharge of all causes of aqtlon—AIter.
native clain}sf—Costs—'Faxathn of—Res
adjudicata. Frost & Wood Co., Ltd, v.

Leslie, 567.

Default of defence — Motion to re-
open—Defective material — Absence of
client no excuse—Correspondence between
solicitors—Terms—Costs. Head V. Stew-
art, T42.

Default of statement of defence
—Con. Rule 587—Requirements—Writ
of summons not specially endorsed—Regu-
larity — Defendant allowed to defend —
Usual terms—Costs. Brown v. Coleman
Development Co. and Gillies, 946.

Motion for — Agreement to give a
mortgage—Default — Repudiation of set-
tlement — Costs.  Bartrum, Harvey &
Co. v. Scott, 537.

Motion for — Non-compliance with
minutes of settlement — To bhe made in
Court — Costs. Sovereign Bank v. Se-
vigny, 651,

Motion for summary—Practice and
procedure—Prima facie defence disclosed
—Rule 603 not to be improperly used by
plaintiffs — Costs to defendants in any
event. Quebec Bank v. Freeland, 245.

= ;
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Speedy judgment — Action against
alleged partner on partnership judgment
—Partner outside jurisdiction — No ap-
pearance—Special endorsement — Rights
to—Con. Rules 138, 228 603. Bank of
Hamilton v. Davidson, 944.

Speedy judgment—Motion for—Con.
Rule 603—Chattel mortgage on licensed
hotel—Alleged agreement as to — Prima
facie defence shewn. Smyth v. Bandel,
649, T98.

Summary — Con. Rule 603—Action
on guaranty—Proof of amount due—Lia-
bility—Reference. Union Bank v. McKil-

lop, 16,

JUDICIAL SALE OF LANDS.

* Order of Court—To satisfy alimony
judgment—Husband intimidating prospec-
tive bidders at sale—Contempt of Court.
Cowie v. Cowie, 237.

LANDLORD AND TENANT.

Alleged misuse of demised pre-
mises—Forfeiture of lease—Costs. Ap-
pelbe v. Douglas, 396.

Forfeiture of lease—Breach of cov-
enant against sub-letting — No relief
against—Evidence—Judgment for posses-
sion. Curry v. Pennock, 922.

Illegal distress—Alleged acceleration
—Quantum of damages—Damage to busi-
ness—Effect of 1 Geo, V. e¢. 37, s. 54—
Verdict of jury .reduced—Costs. Jarvis
v. Hall, 282.

Overholding tenant—Hotel premises
— Action for possession—Claim of new
lease — Authority of general manager—
Evidence—License—Agreement to assign
—Double value—Unnecessary to award—
Stay. Dickson Co. v. Graham, 749,

Renewal of lease—Right of lessee to
—Construction of—One-sided bargain —
Leaning of Court against. Macdonell v.
Davies, T78.

Rescission of lease—Misrepresenta-
tion—Building permit — Infringement of
by-law — Promise to secure invalid —
Change in status quo—Right to rescission
lost—Counterclaim—Costs. Ruff v, Mec-
Fee, 597,

Summary proceeding to eject
overholding temant — Dispute as to
tenancy—Evidence — Inference from si-

lence—New trial—Costs. Re St. David’s
Mountain Spring Water Co. & Lahey, 12,

Verbal lease—Sale of premises—Ac’-
ceptance of rent by purchaser—Estoppel
of denying lease. Scarborough Securities
v. Locke, 239.

LIMITATION OF ACTIONS.

Action for “damages” for per=
sonal injuries — Limitation Act, s.
49 (g), (h). Maitland v. Mackenzie and
Toronto Rw. Co., 80

‘LIS PENDENS.

Certificate—Motion to vacate regis-
tration—Claim for commission for sale of
land and damages for failure to give op-
tion—Not claim in respect of lands. Jeén-
king v. McWhinney, 29.

Motion to vacate—Abuse of process
of Court—Interference with winding-up
of estate—Endorsement on writ—DPreci-
sion—No appeal from order. Salter V.
McCaffrey, 611.

LUNATIC.

Maintenance—Moneys in Court—In-
sufficiency of material. Barley, (de-
ceased), and Fawcett (a lunatic), Re,
600.

, Not so found—Statutory committee—
9 Edw. VII. c. 37—Jurisdiction of Court.
Montgomery Hstate, Re, 342,

Petition—Dismissal. Yeo, Re, 901.

MANDAMUS AND PROHIBITION.

Division Court—Want of Territorial
jurisdietion—10 Edw, VIIL. c. 32, ss. 72,
78, 7 (1), 100—Amendment to statute—
Costs. Gibbons v. Cannell, Re, 401.

Division Courts Act—10 Edw. VII,,
c. 32, ss. 72, 78, and T9—Amendments to
Act—ILack of jurisdiction — Default —
Judgment—Good defence shewn—Reason
for non-attendance—Discretion — ILaches
—Improper affidavit—Costs. Mitchell V.
Doyle, 926. : -

Division Court jurisdiction — 10
Edw. VIL-c.: 32, 8. .T7. . McDonald
Thresher Co. v. Stevenson, 957.




992 MASTER AND SERVANT—MUNICIPAL CORPORATIONS.

MASTER AND SERVANT.

Wrongful dismissal of servant—

Contract of hiring — Right to notice—
Damages—False imprisonment — Mali-
cious prosecution — Costs. Halliday v.

Canadian Pacific Rw. Co., 168

MINES AND MINERALS.

Interest in option for purchase
of mining elaims — Release—Partner-
ship—Right of action—Time of accrual—
Money payment — Penalty. Kennedy v.
Harris, 179,

Mining contract — Sale of interest
in mining company—Abandonment—Res-
cission—Registration of caution against
company’s claim. 7Thompson v. McPher-
son, 22

Oil and gas leases—Agreement  be-
tween farmers and company for leases—
To be in usual form—Company to sup-
ply farmers with gas for heating, free—
Refusal of farmer to sign lease—Action
to compel signing of lease—For injune-
tion restraining farmer from interfering
with company in taking gas—Rental for
wells — Costs. Welland County Lime
Works Company v. Shurr, 397,

.. Recording mining claims — Prior-
ities—Merits of staking—Refusal of min-
Ing commission to consider. Campsall v.
Allen, 140,

Unpatented mining claims — De-
struction of value—Damage by flooding—
Lease by Crown of water power location
—Construction—Erection of dam—Act of

rown—Intra vires. Bucknall v. British
Canadian Power Co., 155.

MISTAKE.

Caucellation of promissory note—
Renewal note accepted — Mistake as to
identity of maker — Action to set aside
cancellation—Suretyship — Extension of
time—Lack of knowledge of suretyship.
Ward v. Wray, 710,

MONEYS HAD AND RECEIVED.

Organization of company — Hyi-
dence, Jackson v. Pearson, 526.

MORTGAGES.

.Sale under power — Alleged impro-
vidence—Sale en bloc instead of in par-
cels—Delegation of matter to careful so-
hcx'tor by mortgagee—TI,0cal conditions—
Printers’ error in advertisement—Duties
of mortgagees discussed—No evidence of
mala fides. Wilson v. Taylor, 839.

Sale under power — False bildding
—Withdrawal of bid. Kaiserhof Hotel
Co. v. Zuber, 305.

Subsequent incumbrances — Judg-
ment for redemption or sale—Final order
for sale—Motion to open up Master’s re-
port—Assignees of equity of redemption—
Parties. Home Building & Savings Asso.
V. Pringle, 1317. ;

MUNICIPAL CORPORATIONS.

By-Laws — Building restrictiong —
Apartment house—ILocation — Permit —
Estoppel—Injunction — Terms. Toronto
V. Garfunkel, 374.

Buildings on ‘residential streets’”
of clilties——Municipal Act (1903),‘:3. 541
(a)—By-law — Permit ffor terectxo,xyl of
building for * purpose. of storage” —
o Store{é”—“ Shops.” .Re Hobbs & To-

ronto, 8.

Building restrictions — By-law re-
quiring issue of permit ultra vires —
Apartment house—Building by-law—Re-
fusal of permit—Alterations in plans. Re
Ryan & McCallum, 193,

By-law — FEstablishing telephone sys-
tem—Motion to quash—2 Geo. V. c. 58—
Two competing systems—Petition—Auth-
ority to depart from—Discretion of Coun-
cil—Endeavour to withdraw—Practice of
Councils—Time of signing and sealing by-
law—Resolution of indemnity—Charge of
gg:tisanship. Re Robertson v. Colborne,
325.

Early closing by-law—Barber shops
—Motion to quash—R. S. O. 1897, ¢, 257
S. 44 s.-s. 3—4 Edw. VIL c. AT i
Petition for by-law—=Sufficiency of signa-
tures—Method of computation of number
of barbers in city—Drastic legislation —
Requirements strictissimi juris—Delega-
tion of duty by Conucil. McCoubrey v.
City of Toronto, 653,

Mandamus — Supply of water to
newly annexed district—Order Ont, Ry.
& Mun. Board—Jurisdiction of Court —

i

sy




NEGLIGENCE.

gsgldw. VII c. 31. Malone v. Hamilton,

Negligence—Leak into baker’s ovens
—Inspection by Health Department—Ex-
aggeration of damages — Statutory de-
fences. Gatto V. Toronto, 350.

Waterworks—Rate fixed by by-law
—Collector instructed not to colleot ar-
rears—Bonus—No vote of ratepayers —
Discrimination—Judgment for arrears —
Costs. Norfoll: v. Roberts, 538,

NEGLIGENCE.
Ac(;ident in mine—TFall of rock-cov-

ering of shaft—Fellow servant. Temis-
kaming Mining Co. v. Siven, 312,
Collision — Pedestrian and bicycle

rider—Busy street—Non-suit—New trial
—Res ipsa loguitur—Burden of proof—
Absence of evidence. Woolman v, Cum-
mer, 504

Death of engineer — Train running
into open canal—Disregard of signals —
Rules of defendants—Negligence of con-
ductor—Engineer bound by orders of —
Concurrent negligence. Swmith v. Grand
Trunk Rw, Co., 805.

Engineer—Backing up locomotive —
Brakeman in control of train—Engineer
in “charge or control” of locomotive —
Workmen’s Compensation for Injuries
Act. 5. 3, s.-8. 5—Liability of employer.
Allan v. Grand Trunk Rw. Co., 453.

Explosion of dynamite — Evidence
—Inferences. Toronto Construction Co.
v. Strati, 317.

Fatal accidents act—Apportionment
of damages—Wife and mother—Deceased
living apart from wife and contributing
to mother’s support — Rights of each —
Equal division—Costs. Scarlett v. Cana-
dian Pacific Rw. Co., 948, ‘

Highway—Non-repair—Person fell in
hole in highway—REvidence. Armstrong
V. Barrie, 243.

Injury to workman — Refrigerating
plant—Escape of ammonia gas—Owner-
ship of plant—Hire purchase agreement
—Attention called to defect—Neglect to
remedy. Nokes v. Kent Co., Ltd., T71.

Master and servant—RExplosion of
dynamite—Negligence of foreman — De-
duction of money paid for relief of work-
mang—Superintendence. Nigro v. Donat-
ti, 438,
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Master and servant—Fall of rock—
Notice—Knowledge — Independent con-
tractor—Supervision of railway—Liabil-
ity of both—Refusal to apportion dam-
ages or give relief over. Dallontania V.
glciCormick & Canadian Pacific Rw. Co.,
61.

Master and servant—Infant—Jury
informed that defendants protected by in-
surance—Jury dismissed — Workmen’s
Compensation Act—Action barred—Fac-
tories Act—Pulley and shaft not guarded
—Common law—Defective system—Ele-
cator operated by belt—Necessity to re-
place frequently — Duty of employee. '
Gower V. Glen Woollen Mills, Limited,

553.

Master and servant—Injury to ser-
vant—Use of explosives—Unguarded re-

- ceptacle—Cause of injury—Negligence of

servant—Findings of fact of Trial Judge
E;\ppoal. Davidson v. Peters Coal Co.,

Master and servant—Notice of in-
jury—TFailure to give within proper time
— Reasonable excuse — Mistake as to
name of master—Absence of prejudice —
R. 8. 0. (1897), c. 160, ss. 9, 13, 14,
Quist v. Serpent River Logging Co., 151,

Master and servant — Personal in-
jury—Workmen’s Compensation for In-
juries Act—Findings of jury—Defective
system—Stop log and chain — Contribu-
tory negligence. Portlance v. Milne, 716.

Master and servant — Workmen's
Compensation for Injuries’ Act — Un-
guarded circular saw—Evidence. Mait-
land v, Mills, 688,

Motor vehicle — Personal injury —
Motor Vehicles Act, 8. 7—Onus—Insur-
ance company real defendant—Rvidence
tending to disclose fact—Address of coun-

sel — Demand that case be withdrawn
from jury—IExcessive damages — Reduc-
tion—New trial — Costs.  Mitchell v.

Heintzman, 763.

Municipal corporation—Repair of
pavement—Dangerous material — Public
place—Lack of safegnards—Improper im-
plement—Unskilled workman—Independ-
ent contractor—Liability of corporation.
Waller v. Corporation of Sarnia, 831.

Occupant of stall in market —

Damages for ill-health — Damp and un-
sanitary conditions—Notice of—Plaintiff
licensee not lessee — Duty to—Acquies-

cence by plaintiff in conditions—Expected
relief.  Wood v. Hamilton, 627.
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Passenger on street car—Hxplosion
from controller—Panic—Personal injury
—Defective apparatus — Inspection—Res
ipsa loquitur. — Evidence of experts.
Fleming v. Toronto Rw. Co., 385.

Person killed by electric wire—
Contractor erected pile driver which came
in contact with electrie wires—Negligence
of contractors—Liability of municipality
and Eleetric Light Company. Johnston
V. Clark & Son, 196.

Railway—Infant “ stealing ride” on
cow-catcher—Evidence — Nonsuit. Wal-
lace v. Canadian Pacific Rw. Co., 99.

Railways— Level crossing—Collision
with snow-plough—Insufficient headlight
—Excessive speed—Absence of statutory
signals—Evidenc%Damages—Verdict of
ten jurors—Special jury. Zufelt v. Cana-
dian Pacific Rw. Co., 801,

Railways — Loss of foot—Caught in
track at public crossing—Evidence—Con-
tributory negligence. ~ Stevens v, Cana-
dian Pacific Rw, Co., 929,

Railway—Passenger alighting—Door
of coach closed—Negligence—Right to en-
ter Pullman—Trespasser — Contributory
negligence—Train in motion—Emergency
—Reasonable act—Injuries — Damages.
McDougall v. Grand Trunk Rw. Co., 364,

Ra.i.lwa..ys~ Street railways—Passen-
ger allghtmg—_Crossing tracks — Struck
by car from opposite direction—Contri-
butory negligence — Nonsuit. Cooper v.
London Street Ruw. Co., 767. :

Railway company—TFindings of jury
—Volens-I’Ieading. Grand Trunk Paci-
fio Rw. Co. v, Brulott, 310,

Street railway—Txcessive speed —
Co]lxsmn_ — Lack of vigilance by motor-
man—TFindings of Jjury — Vagueness —
Contrlbutory negligence—* Tack “of judg-
ment ”"—TUltimate negligence—New trial
—Costs. - Dart v. Toronto Rw, Co., 380.

PARTICULARS,

Action on a guaranty bond—Dam-
age—Alleged inability of plaintiff to fur-
nish details—No answer—Reference op-
tional with plaintiffs. Niagara & Ontario
Construction Co. v. Wyse and United
States Fidelity & Guaranty Co., 409,

Alimony action—Vagueness. Woltz
v. Wolts, 376.

Motion for—Premature, Rickart v,

Britton Mfg. Co., 63.

Motion to strike out certain par.
agraphs of statement of claim —
Breach of by-law pleaded — Inability of
plaintiff to give further particulars—Mo-
;i’?? dismissed—Costs, Fuller v. Bonis,

Negligence — Statement of claim—
Damage to stock of florist by noxious
gases—Particulars unnecessary — Motion
premature. - Black v. Canadian Copper
Co., 20, 95.

PARTIES.

Action of trespass and assault —
Ejection from race-meeting—NMotion for
representation—Con. Rules 200 and 201
—Tort-feasors—No community of inter-
est—Plaintiff to select defendants. Scully
V. Ontario Jockey Club, 422,

Joinder—Action for damages to Ia.nd
—Non-joinder of joint-tenant as plaintiff.
Hoodless v. Smith, 190. ‘

Motion to set aside motice—Delay
—Acquiescence — Postponement of trial,
Hudson v, Smith’s Falls Hlectric Power
Co., 641,

Third party netice — Motion to
strike out—Dismissed—Rights of parties
should be left to trial—Negligence action
—Relief claimed against insurance com-
pany. Pollington v. Cheeseman, 40, 242,

Third party motice — Motion to
strike out—Rights of parties to be left to
trial—Object of third party procedure—
Employers liability insurance. Pollington
V. Uheeseman, 639,

PARTNERSHIP,

Dissolution — Arbitration clause in
articles—Receiver. Davies v. Mack, 407.

Non-registration of co-partner-
ship Registration Act—Remission of
penalty—Sale of business—Misrepresen-
tation—Costs. Dizon v. Georgas Broth-
ers, 524,

PLEADINGS.

Amendment—Statement of claim —
Reply delivered—ILeave to amend granted
— Terms—Costs. Sheardown v. Good,
949,

4
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Counterclaim—Striking out—Action
for calls—Counterclaim against directors
— Claim on behalf of shareholders of
company — Amendment., Polson Iron
Works, Ltd. v. Main, 786.

Motion to strike out paragraphs
of defence as irrelevant—Dower ac-
tion—Plea of tender of lump sum in lieu
or dower—Rights of dowress. McNally
V. Anderson, 547,

Particulars — Counterclaim—Plead-
ing to—Motion enlarged until after dis-
covery. Canadian Westinghouse Co., Ltd.
v. Water Commissioners for City of Lon-
don, 648,

Particulars—Production of books—

Defective affidavit—C. R. 518, Spitzer
Bros, v. Union Bank, T19.
Particulars — Statement of claim—

Delay—Con. Rule 268. Delap v. Cana-
dian Pacific Rw. Co., 644.

Reply—Dffect of former order—With-
drawal of former reply. Sheardown v.
Good, 960.

Statement of claim—Double amount
named in writ — Motion to strike out
dismissed—Time to plead. Chapman v.
MoWhinney, 3.

Statement of claim — Motion to
stnkg out paragraphs—Action for wrong-
ful dismissal. Caulfield v. National San-
itarium, 953,

Statement of claim — Motion to
strike out paragraphs as embarrassing—
Wrongful dismissal—Other causes of ac-
tion—Relevancy. Caulfield v. National
Sanitarium, 761.

Statement of claim — Motion to
strike out parts — Action for deceit—
Plaintiff co-habiting with defendant —
Misrepresentations of defendant — Dam-
ages—Good cause of action, Wedgery v.
Dudley, 941.

Statement of claim — Motion to
strike out portions—Irrelevancy—Embar-
rassment—>Motion for particulars before
pleading — Practice — Affidavit—* Ar-
rangement” for transfer of shares —
Particulars of time, place, persons, etc.
Wall v. Dominion Canners, 183.

Statement of claim — Nuisance—
Action to restrain—Joinder of plaintiffs——
Joinder of causes of action — Election.

Smyth v. Harris, 145.

Statement of defence — Action for
infringement of patent rights—Attack on

patent process—Offers of settlement —
Venue. Alsop Process Co. v. Cullen, 106.

Statement of defence — Con. Rule
298—Denial—Non-payment of interlocu-
tory costs. Rickart v. Britton Mfg. Co.,
84. :

Statement of defence — Embarras-
sing paragraphs — Meaning of—DPleading
bad in law—Demurrer. Bristol v. Ken-
nedy, 685.

Statement of defence—Extension of
time for delivery—Special grounds. De-
lap v. Canadian Pacific Rw. Co., 177.

Statement of defence — Motion to
strike out paragraphs—Further discovery
—DPleading of collateral facts—Not objec-
tionable—Lengthy examination for dis-
covery—Con. Rules, 616, 259, 261. Ros-
coe V. McConnell, 515.

PRINCIPAL AND AGENT.

Agent's commission on sale of
land — Purchaser procured who refused
to carry out purchase—Right of agent to
commission, Robinson V. Reynolds, 144,

Commission — Concluded agreement
repudiated by purchaser—Alleged misre-
presentation—Agreement for commission
based on voided agreement—Later sale—
“ Introduction "—Necessity of—Quantum
meruit. Strong v. London Machine Tool
Company Limited, 592.

Real estate broker — Action for
commission—Authority—Evidence. Cope-
land v. Wagstaff, 679.

Real estate broker — Action for
commission—Purchaser agrees to pay—
Rvidence. Chapman v. McWhinney, 834.

Real estate brokers — Action for
commission—Authority limited as to time
—Alleged lapse — Evidence—Entries in

diary—Change of reversal of finding of
fact by trial Judge. Currie & Sterry v.
Hoskin, 676.

Secret profits—Purchase by agent—
Measure of damages. Miller v. Hand,

OO,

—_—

PRINCIPAL AND SURETY.

Guarantee—Moneys paid under—Ae-
count—Reduction of judgment on appeal
—Costs,  Bingham v. Millican, 950.
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Guarantee—Remedies given by agree.
ment—Right of promisee to choose rem-
edy—Alleged variation of contract—Re-
lease of surety—Variation permitted by
agreement—DMateriality, Guelph, City of,
V. Jules Motor Co., 823,

PROCESS.

Writ of summons — Service out of
jurisdiction—Contraot made in Montrea]
—To be performed there—Debts due de-
fendant in Jjurisdiction exceeding juris-
diction—Con. Rule 162 (e)—andé (h)—=
Discretion of Court—To restrain unwar-
ranted assertion of extra-territorial juris-
diction—A ction stayed—Costs, @ibbons
Ltd. v. Berliner Gramaphone Co., 544,

Writ of summons—sService out of
jurisdictionﬂMption to set aside—Con-
ditional appearance - Cause of action.
Farmers’ Banlk v. Security Life Assce.
Co., 17.

PROHIBITION.

See MANDAMUS,

RAILWAYS.

Street railway — Txtended switches
and turnoum—lﬁreight——AgreomentS and
statutes affecting company—Construction
of.  Waddington and Toronto and Yorl:
Radial Rw, Co., Re, 775.

REFERENCE.

Accountsﬁ.‘\ppoal from master—Re-

duction in amount found dye. Richards
V. Lambert, 780,

SALE OF GOODS.

Bees and honey — Wrongful seizure
and detention -(‘onntorc]mm—Findinga
of trial Jndge-Rofnsnl to interfere with.
Simpson v, Parks, 837; Parks v. Simp-
son, 837.

Ex.press warranty — Alleged breach
—RByidence—Onug — Accoptnnce~00un-
terclaim,  Harrison v, Knowles et ql.,

(2]

Dl =

Express of implied warranty —
Evidence. Oanadian ~ Gas Power
Launches v. Orp Bros., 315,

Gas engine—Implied warranty—Fx-
press contract — Reliance on skill and
knowledge of vendor — L‘raud—Damages
—Repairs—Loss of business~Rescission
of contract, Alabastine Company, Paris
Limited v. Canadg Producer ang Gas
Lngine Qo. Limited, 841.

Place of delivery of goods—* Site
of work "—Meaning of—Reformation of
contract. Wallberg v, Jenckes Machine
Oo., Ltd., 891, =

Rescission of contract—DMotor car
—Not in- accordance with specifications—
Sale by sample — Implied warranty,
Trethewey v. Moyes, 563.

Wheat in elevator — Destruction by
fire—Passing of property in—Payment of

“transhipping charges by vendor—* Track

Owen Sound ”—Meaning of—Knowledge
of bailee—Salvage—Claim on insurance
company—FEstoppel by, Inglis v. Rich-
ardson, 721,

SCHOOLS.
Public — Expropriation of land for
site — Action for injunction restraining

arbitrators from Proceeding—~School Sites
Act, 9 Edw. VII. . 93—Remedy by sum-
mary application to county Judge—Ac-
tion dismissed—Costs. Sandwich Land
Improvement Co, v, Windsor Board of
Education, 142,

Township econtinnation school—
Bstablishment of—Duty of schoo] board
—Requisition for funds — Mandamus,
West Nissouri Continuation School, Re,
601.

“

SOLICITOR.

Costs and charges — Statute fixing
amount of costs of litigation payable to
client — Construetion and effect of—2
Geo. V. c. 125, 5. 6—Solicitors Act 5. 34
—Premature action by solicitor—Neces-
sity for delivery of bill. Gundy v. John-
ston, 101,

Cross-examination on affidavit—
Made in cause—Right of solicitor to pro-
fessional fee—Ttem 119—Tariff of dis-
bursements, Campbell v, Verral, 175.

STREET RAILWAYS.

Ontario Railway and Municipal
Board—Jurisdiction of—Agreement he.
tween municipalities—* Net annual pro-



TIMBER—VENDOR

fits "—Right to deduct taxes—No juris-
diction in Court—6 Edw. VII., c. 31,
ss, 17, 51, 63, and 64. Waterloo v, Ber-

lin, 337,

TIMBER.

Bolts—Contract for getting out—Con-
struction of contract—Breach—Counter-
claim—Damages, Keenan v. Foster, 153.

Crown Timber Act—R. S. 0. 1897,
e. 32—License to cut—Execution against
licensee—Seizure of cut timber—Rights
under license exigible — Interest in land
—Notice. MecPherson v. Temiskaming
Lumber Co. Ltd., 458.

Right to—Findings in prior nctior!-—
Injunction. Quebec Bank v. Sovereign
Bank (No. 3), 574.

TRESPASS TO LANDS.

Public road allowance — Action
against pathmaster—Plaintiff claimed he
had given other lands in lieu—DPossession
for 60 years. Mills v, Freel, 45.

TRIAL.

Jury mnotice—Action for declaration
of trust in respect of land — Exclusive
jurisdiction of chancery—Ontario Judica-
ture Act, s. 103 — Srrikin.g out notice.
Roscoe v. McConnell, 108.

Jury motice—Struck out — Action
against physician for malpractice, Ger-
bracht v. Bingham, 82.

New—Finding of jury — Unwarranted
by evidence. Reiffenstein v. Dey, 48.

New trial—Terms—Payment of costs,
and into Court. Nokes v. Kent, 267.

VENDOR AND PURCHASER.

Building restrictions—* One build-
ing "—Contempt of Court — Motion to
commit—Amendment of plans and strue-
ture—*‘ Front” of building — Defendant
givlen benefit of doubt. Holden v. Ryan,

61.

Cancellation of agreement — De-
fault in instalment—Whereabouts of ven-
dor—Purchaser bound to make enquiry
Payment. Prudhomme V. Labelle, 388,

/

" Interpretation of agreement,
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Contract for sale of land — Ab-
sence of authority from owner—Contract

AND PURCHASER.

with husband — Correspondence—Estab-
lishment of contract. Boland v. Philp,
185.

Contract for sale of land — De-
fault—Rescission — Forfeiture of sums
paid — Judgment — Costs, Young V.
Plotymel:i, 56.

Contract for sale of land — Res-
cission—Return of promissory notes —
Conditions of sale — Conditions not as

represented. Walker v. Mazwell, 57.

Deficiency in frontage — Encroach-
ment—Estoppel—Possession not notice—
Presumption of accuracy in conveyance
of % of an inch — Innocent purchaser,
Re Match v. Clavir, 279.

Encroachments—Title by possession

—Acceptance of. Butler and Henderson,
Re, 576.

Option contained in lease—Notice
of intention to exercise — Tender made
after action brought—Insufficiency of—
Acceptance varies conditions of option—
No provision for cash payment—Lack of
seal or consideration. Miller v. Allen,

527.

Specific performance — Action for
—Statute of frauds—Description of land
—Extrinsic evidence as to identity—Iail-
ure to prove charge of fraud—Incomplete
contract—DParties never ad idem. Rey-
nolds v. Foster, 933.

Specific performance—Authority of
agent—Variation from authorized terms
—Sale for all cash instead of part on
mortgage—Dismissal of action. Levitt
v. Webster, 633, 697.

Specific performance—Authority of
solicitor—Agency. Foran v, Martel, 626.

Specific performance — Conveyance
to wife — Collusion. Mussellwhite v.
Lucas, 605. >

Specific performance—vidence —
Gertzbein
v. Bell, 958.

Specific performance — TLaches —
Moneys paid as *“ deposit "—Return of—
Costs. McGreevy v. Hodder, 699.

Specific performance—Objection to
title — Prior application under Vendor
and Purchaser Act—Res judicata—Will
—Parties — Practice—Originating notice,
Cameron v. Hull, 736.
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Specific performance—Option con-
tained in agreement for lease—Forfeiture
of term — Option dependent thereon—
Lapse.  Quise-Bageley v. Vigars-Shier
Lumber Co., T28.

S-ecific performance—DParol option
—Effect of—Hour of expiry—Revocation
of offer—Option taken by agent—Resale
—F'ull disclosure as to necessary—Tender
by cheque—Cash tender requisite. Beer
V. Lea, 826.

Specific performance— — Part per-
formance—Resale of lands—Damages—
Right to—Judicature Act, s. 41, 58 (10)
—Remedies. McIntyre v. Stockdale, 586.

Specific performance — Revocation

of contract—Onus—Evidence. Aikins Y.
McGuire, 959.

Specific performance — Statute of
frauds — Leave to amend at trial—Evi-

dence—Terms of payment — Complete
agreement not proven. Clement v. Me-
Farland, 613.

Title—Deed to father as trustee for
infant son—Son died in 1882—R. S. O,
(1877) e, 105, s. 22—Heirship of father
—Mother deserted father—No right to
dower. Re Brennan & Waldman, 159,

Title—Objection to—Right of way—
Compensation in respect thereof—Motion
dismissed. Re Boulton & Garfunkel, 1.

Will — Restraint on alienation—Not
intended to be absolute — Vesting of in-
terests in remainder — Objections held
valid—No costs. Lane v. Beacham, 250.

/

VENUE.

Action for infringement of pat-
ent of invention—R. S. C. (1906), c.
69, 5. 31—“ May.” Alsop Process Co. v.
Cullen, 81. !

Change — Preponderance of conven-
ience—New matter in affidavit in reply
Order made. Ontario Bank v, Bradley,
T47.

Change—Toronto to St. Catharines—
Alleged trespass — Not a claim for re-
covery of land—Con. Rule 529 (¢) —
Convenience—Promptness of trial—Use-
lessness of motions. Niagaga Navigation
006 v. Town of Niagara-on-the—Lake, 687,
890.

Change of — Counterclaim—County
Court action — Judgment given—Execy-

VENUE—WAYS,

tion stayed — Terms — Jurisdiction of
Master—in-ChamberS—Right to vary judg-

ment granting indulgence—Costs, Berth-
old & Jennings Lumber Co. V. Holton

Lumber Co. (Ltd.), 839.

Change of — Expediting of action—
Delay—C. R. 529 €c) — Local action,
Shantz v. Clarkson, 746,

Motion to change — Failure to set
case down at proper time—Avoidance of
dzlay. Brown V. Grand Trunk Rw, Co.,
74.

Motion to change Milton to
Whitby—Delay in moving—Balance of
convenience — Allegation that plaintiffs’
counsel unduly influential in county of
trial. ~ Fumerton v, Richardson, 423,

WATER AND WATERCOURSES.

Diversion of surface water by
adjoining owner — Trespass—Injunc-
tion—Damages—Costs. Walker V. West-
ington, 110,

Improvement of hizhwav——Closing
of cove — Injury to plaintiff’s land by
ﬂoo@mg—Defective work—Action—A rhi-
tration—Amount of damages. Martin v.
Middlesex County, 974. g

Injury to mill by flooding — Un-
precedented spring freshets,  Seaman V.
Sauble Falls Light & Power Co., 201.

WAYS.,

Alleged dedication of highway—
User—Installation of gas-lamp by city—
Bquivocal act—Property not assessed—
Reference | in  deeds to property as
“street” and “road” — rights of way
granted over property—Registered plans

-—-_Prescription—Injunction——Costs. Sinc-
lair V. Peters, 441,
Municipal by-law to close a

street—Motion to quash—Railway Act,
S. 238 — Discretion to refuse motion—
Municipal Act, s. 632 (1)—Compensa-
tion to parties injured—Notice of inten-
tion—Terms. Seguin and Hawlkesbury,
Re, 257,857, =

Private — Vendor and purchaser —
Conveyance of land-locked parcel  —
Agreement to convey right of way when
survey made—Who shall make survey—
Tender of conveyance—Waiver., Burney
V. Moore, 161.

-~
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WILLS.

WILLS.

Construction — Absolute bequest —
Later restrictions on eu]ogment—Dlscre-
. tion of executors—Inyalidity of restric-
" tions.  McGill, Re, T13.

Construction — Absolute gift to wi-
dow—Later codicil—Cutting down gift—
Reasonable use for life—Precatory trust
—Dower—Election. Stanton, Re,

Construction — Amount of bequest.
Re McKay, Cameron v. McKay, 266.

Construction — ‘ Balance "—Discre-
tion of executor—Unused * balance” fal-
ling into residuary estate. Ré Collins
Estate, 225.

Construction — Codicil—Bequest of
residue—Laters bequest of *“ balance’ of
estate—Repugnancy—Desire to avoid in-
testacy—Clear gift followed in preference
toS\a"ue——Oosts Farrell Estate, Re,
518.

Construction—DBequest of personality
—Absolute bequest of life interest. Re
Johnson, 132.

Construction—Devise to A. and his
children equally as heirs—Estate tail.
Priester, Re, 652.

Construction — Gift to legatee —
‘Words imposing absolute gift — Whole
clause to be given effect to—Reconcilia-
tion of varying directions—Assignment by
lelvéitee.hllxecutors duty. Mitchell, Re,
616.

Construction — Gift to legatee on
death of annuitant—Iegatee predeceasing
annuitant—Vesting of legacy. Wishart,
Re, 855

Construction—Gift to tt:usteoé—At-
tempted postponement of enjoyment —

999

Rule against—Restraint during coverture
—V alldxty of — Precatory trust — “I
wish ”—T'rustee of settlement—Appoint-
ment of. Hamilton, Re, 549.

Construction — Inconsistency — In-
stalments of legacy. Re Quay, 981.

Construction—>Motion for—Trustees
—Investments — Income—Trustees’ dis-
cretion., Re Steele Istate, 52.

. Construction—Tenants in common or
joint tenants — Question as to which—
Costs. Campbell, Re, 233.

Construction of—=Stationer's form—
“Real estate at "—*At” not synonymous

with “in" — Punctuation—Presumption
against intestacy—Identity of legatee—
‘“ Hatch, jr i recipients of
will” — Reference as to next of kin.
Seaton, Re, 331.

Devise — Arrears of taxes—DPayable
by devisee—Chattel mortgage—Account—
Costs. Mackay v. McKay, 275.

Devise to widow duarante vidui-
tate—Must elect as to dower—Possible
further election under devolution of Es- |
tates Act, Re Allen, 253.

Testamentary capacity — Claim by
daughter to moneys deposited in bank—
Trust—Evidence — Joint account—=Sur-
vivorship—Conducet of bankers. Fverley
V. Dunkley, 415.

Testamentary capneity—- ]"Jvldence
—General paretic insanity — Tuecid in-
tervals — Onus not discharged — Costs.
Badenach v. Inglis, 936,

Trust for benefit of son — Discre-
tion of executor—Death of beneficiary—
Funds not disposed of. Re Rispin, Can-
ada-Trust Co. V. Davis, 308,




