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DIARY FOR FEBRUARY,

1, Thur.. Last day for Co, Treas. to furnish to Clerks of
Muns. ju Co.'s list of lands liable to be sold
for taxes. Exam. of Law Students for call

to the bar with honors.

2. Fri... Exam. of Law Students for call to the bar.
8. Sat... Exam. of Artic. Clks. for certiticates of fitness
4. BUN.. Sexagesima Sunday.
8. Mon.. Hilary Term beging., Last day for Artic. Cks.
going up for inter-exam. to file certificates.
7. Wed.. New Trial Day, Q.B. Last day for gett. down
and giving notice of re-hearing in Chancery.
8. Thur . New Trial Day, C.P. Inter-examinat'n of Law
Students and Articled Clerks.
9. Fri... Paper Day, Q.B. New Trial Day, C.P.
10. 8at... Paper Day, C.P. New Trial Day, Q.B.
11. SUN.. Quinquagesima Sunday.
12, Mon.. Paper Day, Q. B. New Trial Day, C.P.
13. Tues.. Shrove Iuesday. P. D., C.P. N.T. Day, Q.B.
14, Wed .. Ash Wednesday. P.D., Q.B. N.T. Day, C.P.
15. Thur.. Paper Day, C.P. Open Day, Q.B. Re-hearing
Term in Chancery commences.
16. Fri... New Trial Day, Q.B. Open Day, C.P.
17, 8at. .. Hilary Term ends. Open Day.
18. 8UN.. Quadragesima Sunday.

25. BUN.. 2nd Sunday in Lent.

Che Zocal Gomts’

AND

MUNICIPAL GAZETTE.

FEBRUARY, 1872.

The Index and Table of Cases, as well for
the Law Journal as for the Local Courts
Gazette, arc printed, and will be sent to sub-
Scribers in a few days. They are very full
and complete. We regret that, owing to
Unavoidable circumstances, their issue has
been delayed. We have also to apologise to
subscribers that our monthly appearance has;
for a few numbers past, been so Jate. Our
Present arrangements, however, will, we hope,
Correct this in future. We think, moreover,
that we can promise to subscribers for this
'.V'ear more inforwation, and of greater va-
Tiety and interest than formerly. We can-
Dot say, that the encouragement we receive
from the subscribers to the Local Courts
Gazette is such as we could wish, whilst, on
the other hand, the Law Journal list is
rgely and steadily increasing. The fallirg
off in the Lusiness of Division Courts, and the
fact +hat its officers now as a rule thoroughly
Understand their duties, and the practice
S become well settled, may account for
the want of o general increase to the list of
Bubscribers to the former publication. .
An unsuccessful attempt was made some
Ort time ago in our Court of Queen’s Bench
establish the legality of a marriage be.

tween a coloured man named Harris, a slave
in Virginia, with another slave there, in the
year 1825, The marriage was performed by
a Baptist minister, with the usual ceremony,
and with all the formalities practicable to
make it binding, but without a license, which
slaves could not obtain. ‘Lhey lived together
as man and wife until 1833, Harris having a
house of his own in Richmond, and working
at his trade as a painter, paying his master
for bis time, as was customary. In 1833 he
escaped to New York, where he married
another woman, while his wife remained in
Richmond, and was again married there, It
was proved that by the law of Virginia, until
the last five years, slaves were incapable of
marrying: that to constitute a strict legal
marriage between free persons a license was
essential; but that slaves could not obtain it
or in any way contract a legal marriage, being
regarded by the law as property, not persons.

It was contended that the parties having
done all in their power to make their marriage
binding, it must be held valid here, the only
impediment to its validity in Virginia arising
from the law of slavery, which our law could
not recognize ; but the Court held the validity
of the marriage must, according to the general
rule, be determined by the law of the country
where it was celebrated, the parties not being
British subjects.

Such g case is not likely to occur again, and
its only interest now, is as a reminiscence of
the past, and as exemplifying a general rule
of our law, and one which must be upheld,
although in particular cases it may work an
injustice to innocent persons.

N

We devote much space in this number to
the judgments delivered by six of the judges
of the Court of Error and Appeal in the cele-
brated Goodhue case. The case will be re-
argued before a fuller Bench on the 11th
March, and further authorities will probably
be cited pro and con. Our readers having
now the judgwents already given before them,
will be able to form their own. opinions as to
the merits and law of the case. The result
which we should most like to see would be
the disallowance of the Act by the Governor-
General.  This, bowever, is not thought
likely, and if not done, this extraordinary
piece of legislation, which has caused so much
litigation, will, in all probability (whichever
way the Court of Appeal may decide), be
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ventilated in England, not, we apprehend, to
the credit of those who were concerned in
passing the Act.

‘We direct special attention to the judgment
of Mr. Justice Gwynne, who has originated a
new theory, viz: that the act does not sufli-
ciently show that the Legislature intended to
affect the interests of the grandchildren. If
he should prove correct in this view, which he
supports by a most able and ingenious judg-
ment, it will be a *‘facer” to the promoters of
the bill; and the result would be sufficiently
disappointing to those who have in other
respects engineered their own interests so
successfully. The Chief Justice, who does
not agree with Mr. Gwynne, deals with the
subject in his own peculiarly incisive manner.

‘We areindebted to our enterprising corres-
pondent at Halifax, Mr. Meagher, (Blanchard
and Meagher) for an important decision in In-
solvency. Mr. Justice Ritchie seems to have
followed the current of authority in England,
though agreeing with the view of some of the
Jjudges there that the result of those cases is
not'so satisfactory as might be desired. We
are not aware of any decision in our Courts on
this point. McDonaldv. McCallum, 11 Grant,
469, came near it, but is not an authority on
the question decided in the Nova Scotia case.

We view with envy the gold-begetting list
of legal notices in * the oldest law journal in
the United States,” The Legal Intelligencer,
of Philadelphia. So famous is this paper, that
we understand the correct pronunciation of its
name is an unfailing test of whether a man is
intoxicated or not. In one of the late weekly
issues we count some 170 official and semi-
official advertisements — the columns of this
paper being the authorised medium for pub-
lishing such information to the public.
Attempts are being made by other journals
to have a partition of this privilege, but they
are sturdily anathematised in the * leaders’” of
the official favourite. It has often occurred to
us that there would be more sense in official
notices, &c., being published in this Journal
rather than in an Official Gazette, which is
read by none who can avoid it.

Many men, many minds—many judges,
many judgwents. In Illinois, the judges in
one Supreme Court held that the maxim of
independence, ‘all men are created equal,”
does not extend to women, and that by virtue

thereof, or of anything else, they have no
right of suffrage. In the same State, another
Supreme Court decides that this maxim does
apply to vagrant children, so that a statute
providing for the rescue of such *little wan-
derers,” and the committal of them to a
reformatory school is unconstitutional, and a
‘“tyrannical and oppressive” infringement
upon the liberties of the citizen. In effect,
therefore, juvenile vagrancy receives judicial
sanction, and the state is powerless to protect
and save destitute minors and orphans! We
thought ¢ Salus populi suprema lez.”

DIVISION COURT LEGI{:LATION.

We regret to say that the Provincial Legis-
lature has passed an Act making some altera-
tions in Division Court practice, which, from
all we can learn, is ill-considered and in-
judicious ; but as we have not yet seen the
Act as amended, we do not speak with confi-
dence, and shall refrain from further remarks
until we have had an opportunity of examining
it. We can only say that the introducer of
the Bill was apparently so disgusted with the
matilation it received in the House, and the
lengths to which the principle he was intro-
ducing as to the allowance of others than law-
yers conducting cases in Court was being
pushed, that he desired when it was too late to
withdraw the Bill. We can well believe that
even a well conceived change in the law may
be very easily spoiled in its passage through
the House, when every member, legal or lay,
thinks himsell competent to give an opinion
upon what he supposes such a simple matter
as Division Courts. The want of knowledge,
however, of many of them on this subject
is only excecded by their assumption of it,
and the unfortunate part of it is that the result
of their dabbling is often to make changes 5
which, though perhaps harmless enough in
some respects, tend to interfere with the har-
monious working of a system carefully and
thoughtfully devised and revised by clear "
heads, thoroughly trained in the theory and -
practice of these Courts. -

REPLEVIN —GOODS IN THE CUSTODY
OF THE LAW. :

An important point has been decided i -
Chambers by Mr. Justice Gwynne on the la¥
of replevin, which it is desirable should be:
made public as soon as possible. It came up §
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on an appeal from a decision of the Clerk of
the Queen’s Bench, who had refused an order
for a writ of replevin against a guardian in
insolvency on the ground that no such action
Would lie under the second section of the
Replevin Act. It is very seldom that an
appeal from Mr. Dalton’s ruling i3 made, and
more seldom when made is it successful; this
One may, therefore, be noted as the exception
Which proves the general soundness of his
decisions ; and as to this point, it has, we
believe, hitherto been supposed, amongst the
Profession, that the law was as laid down by
Mr. Daiton. :

We do not intend at present to state the
facts of the case in full, as it will shortly be
Teported; but the point decided is simply
that goods in the possession of a guardian or
official assignee in insnlvency are not in * the
Custody of any sheriff or other afficer” within
the meaning of Sec. 2 of Con. Stat. cap. 29.
In other words that goods may be replevied
from a gnardian or assignee in insolvency,
Dotwithstanding the second section of the
Replevin Act.

The reasons which the learned Judge gives
for his opinion, in a very elaborate judgment,
&re to our minds conclusive, notwithstanding
the apparently comprehensive words of the
8ection; but we cannot at present state thein
“t length.  He holds, however, that the term,

*sheriff or other officer,” means a sheriff, or
8uch an officer as his deputy or bailiff, or a
Croner, 1o whon the execation of such writ
of right belongs ;" and that what is declared
Y the statute not to be authorized is the
Teplevying the goods which suck sheriff or
°}her officer shall have seized under or by
Virtue of the process in his hands; and that
“hen the goods are delivered to the guardian
or assignee, in discharge of the sheriff, the
Ormer holds them, and has only a right to
®tain them, on the supposition that they are
" ® Property of the insolvent, which supposi-
on, however, their true owner has a right to
Prove to be false, and take the goods as his

Own,
:I'bere can be no doubt at least of this, that
ic‘:l'few .is thfa one most consonant with prac-
e alb.:llfftl'ce; if t'he law. be not as stated, incal-
Withoe njury might arise to the true owner,
Ut any possibility of redress, and with-

L1} .
h‘_lt doing any good either to the insolvent or
-8 ereditors,

LAW BILLS OF THE SESSION.

Among the Acts passed this Session is the
following. We shall publish some more next
issue.

An Act to make Debts and choses is action
assignable at Law.

IIEr Majesty, &c., enacts as follows:—

1. Every debt and chose in action arising
out of contract, shall Le assignable at law by
any form of writing, but subject to such con-
ditions or restrictions with respect to the right
of transfer as may be contained in the original
contract ; and the assignee thereof shall sue
thereon in his own nawe in such action, and
for such relief as the original holder or as-
signor of such chose in action would be en-
titled to sue for in any court of law in this
Province.

2. The bonds or debentures of corporations
made payable to bearer, or any person named
therein or bearer, may be transferred by de-
livery, and such transfer shall vest the pro-
perty of such bonds or debentures in the hold-
er thereof, to enable him to maintain an action
thereon in his own name,

3. * Assignee” shall include any person
now being or hereafier becoming entitled by
any first or subsequeut assignment, or any
derivative or other title, to a chose in action,
and possessing at the time of action brought
the beneficial interest therein, and the right
to receive and to give an effectual discharge
for the moneys, or the charge, lien, incum-
brance or other obligation thereby secured.

4. The plaintiff in any action or suit where
the assignment is required by this Act to be
in writing, may claim as assignee of the origi-
nal party or first assignor, setting forth briefly
the various assignments under which the said
chose in action has become vested in him ; but
in all other respects the pleadings and pro-
ceedings in such action shall be as if the ac-
tion was instituted in the name of the original
party or first assigoor.

5. In case of any assignment of a debt or
chose in action arising out of contract, and not
assignable by delivery, such transfer shall be
subject to any defence, or set-off in respect of
the whole or any part of such claim as existed
at the tizae of, or before notice of the assign-
ment to the debtor or other person sought to
be made liable, in the same manner and to
the same extent as such defence would be effec-
taal, in case there had been no assignment
thereof; and such defence or set off shall apply
between the debtor and any assignee of such
debt or chose in action.

6. In case of any assignment in writing as
aforesaid, and notice thercof given to the
debtor or other person liable in respect of a
chose in action arising out of contract, the
assignee shall have, hold and enjoy the sawme,
free from any claims, defences or equities
which might arise after such notice as againat
his assignor.
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7. This Act shall not be construed to ap-
ply to bills of exchange or promissory notes.

8. This Act shall take effect on, fromn and
after the firsi day of April next, and shall not
affect any suits or proceedings heretofore
taken or pending.

MAGISTRATES, MUNICIPAL,
INSOLVENCY & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING
CASES.

Roap—DeprcaTioN,

A road had for more than fifty years been
used as the road between the townships of
York and Vaughan, the original road allow-
ance being to the north of it, and this road
being in fact wholly within the township of
York and part of lot 25. The owner of the lot
had been indicted for closing up this road
and convicted in 1870; and the corporation of
York then passed a by law to close it, reciting
that there was no further, necessity for it by
reason of the road allowance. '

Held, there being in the facts above stated suffi-
cient evidence of dedication and acceptance of
this road as & highway, that this was a road
dividing different townships, over which the
County Council ouly had jurisdiction ; and that
the by-law therefore was illegal.

Such a road need not consist of an original
allowance, but may be acquired or added to by
purchase or dedication.

Queare, whether any one can add to a public
allowance for road by dedication, so as to
to compel the local authorities to repair it.—
In re McBride and The Corporation of the Toww
skip of York, 31 U. C. R. 355.

ALTERATION OF 8CHOOL BECTIONS,

While an application to quash a by-law, No.
281, altering the boundaries of school sections
15 and 16, was pending, the corporation pass-
ed a by-law, No. 268, to remove doubts in re-
gard to the former by-law and to coufirm it
but su worded as to leave it doubtful whether
it was not in effect an independent by-law
defining the limits of these sections. The first
by-law was quashed, and an applieation was
then made to quash this last by-law. 1t appear.
ed, on shewing cause, that it had been repealed
The Court, under the circumstances, quashed
the by-law, notwithstanding its repeal ; for the
repealing by-law being, in effect, a by-law
making an alteration in school sections, it conld
not take effect until the 25th of December fol-
lowing, and it was stated that the trustees of
section 15 intended to act under this by.law to
be repealed. — Parterson and the Corporation of
the Townahip of Hope, 81 U. C. R. 360.

INSOLVENCY—REMOVED ASCIGNEE.
J. was appointed official assiznee of B under
the Insulvent Acts of 1864-1865 After the
Insolvent Act of 1869 came into furce, the
creditors removed him and appointed another
assignee in his place. Before his removal, J.
rendered an account of his receipts aud dis-
burseinents, with which the creditors were
dissatisfied, and presented a petition to the
Judge to examine the account, to settle and
adjust it, and to order J. to produce the books,
papers, aud vouchers of the estate, and to pay
over all moneys which might be found to be in
his hands. The Judge held that the assigues,
having alreﬁdy rendered an account, must be
taken to have * fully accounted” within the
meaning of the Act of 1864; that he had no
jurisdiction over the removed assignee under
that Act; and that he could not proceed under
the Act of 1869, as the relief sought was not 8
“ matter of procedure merely,” and he dismise-
ed the petition :

Held, on appeal, 1, that the summary remedies

given by the Act of 1869 are applicable to
assignees appointed under the Acts of 1864-
1866 ; 2, that the Judge had jurisdiction even
under the Act of 1864 to examine into and
deciide upon the correctness of the items of an
assignee’s account, and to adjust such account ;
3, that this jurisdiction existe over a removed
assignee until he has  fully accounted ” for his
acts and conduct while he remained assignee;
4, that an assignee has not fully accounted
within the meaning of the Act by rendering
an account merely, but that the expression
necessarily means accounting and paying over;
B, that the * duties” of an assignee are to con-
formn himself to the law; and the performance
of these duties may under either Act be sum-
marily enforced by the Judge, and a removed
assignee remains sulject to this jurisdiction
until he has fully accounted for his acts and
conduct while he remained assignee.—In re
Botsford, 22 U, C. C, P, 65.

BY-LAW TO CLOSE AND 8ELL ROAD ALLOWANCE.

A township corporation passed two by-laws,
one, No. 145, providing that certain original
allowances for roads described should ve closed
and sold by auction on a day/named, due notice
being first given; the other, No. 146, was to
close up that portion of the original allowance
for road between lots 32 and 33 in the fourth
concession, lying north of the centre of the
gaid lots (which forms the northerly boundary
of Freeman’s Jand, and south of the land ows”
ed by C. B. and T. K., the applicants,) and
eomprising that portion of the said road allow
ance dividing the seven acres of land bLelong
ing to the heirs of the late M. C., and no¥ °
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occupied by Mrs. Joice; and to sell the same
to Mrs. Joice at a price named.

Held, ag to by-law 145, upon the contradictory
affidavits set outin the report, that the ohjection
for want: of the necessary notices before pussing
such by.law was not sustained, there' being
also the fact that the applicants were heard
several times in opposition to the by-law, but
Bever raised this objection,

" 2 As to both bylaws, that it was not objec-

tionable to provide for selling, as well as for
closing up the allowance,

8. Nor as to by-law 115, that it provided for
closing and selliug the allowance by public
auction, withont providing for the rights of the
owners of adjoining lauds, for it was shewn
that such owner became the purchaser.

Bemb'e, that it might be sufficient to offer the !

- old allowance at the aurtion to the owner of the
adjoining land, and on his refusal to proceed
with the sale.

As to bylaw 146. it was objected, that it pro-
vided for the sale to Mrs. Joice, while it shew-
ed on the face of it that the adjoining land was
owned by others. It appeared that M. C. had
died intestate, leaving children under age, and
that Mrs. Joice was his widow. M. C. was not
shewn to have been the owner, except by the
statement in the by-law, and Mrs. Joice swore
that she had owned the land for five years.
Held, that this objection failed. Held, also,
that the road closed up by this by-law was
sufficiently described. It was objected also,
that the notice of the intended passing of this
by.law described it as a by-law for closing up
and selling the original allowance between lots

82 and 33, while the by.law as passed was to
close up only a small portion of it. Heid, no
objection.—In re Baker and Kennedy and The
Corporation of Tp. of Saltfleet, 31 U.C. R. 336.

IHBOLVE.VC\'—-SCHEDUL: OF DEBTS.

To an action of covenant in & morgage to
Pay money, defendant pleaded that, becoming
insolvent after execution of the morgage, he
Mmade an assignment; that plaintiff’s clain was
known as that of the* Wood Estate,” and was
%0 described in schedule submitted to the assig-
Dee and creditors ; that plaintiff resided abroad,
and wag represented in Canada by M., who had
Notice of the appointment of said assignee;
that on the expiry of a year defendant obtained
hig discharge absolutely, by which he was dis-
harge.l from plaintiff's claim.

) Wkalion, that the order for discharge was'made

before 15t September, 1869. and that plaintiff's
Dame was not mentioned as creditor in any
chedule, and his claim was never proved
gainst defendant’s estate.

Rejoinder, that plaintiff’s claim was known as
that of the * Wood Estate” (plaintiff represent-
ing and being entitled to said estate) and was
so entered in the schedule filed by defendant
with assignee, and that plaintiff was represent-
ed by M., who had notice, &e.

Held, on demurrer, rejoinder good.—Farrell v.
O'Neill, 22 U. C. C.'P. 81.

Hieaway,

By 9 Vic. ch. 38, sec. 23, the road in ques-
tion, for an injury resulting from the disrepair
of a portion of which. passing through defend-
ants’ incorporated limits, they were sought to
be made liable, was placed under the control
and management of the Board of Works, and
by 13 & 14 Vic. ch. 15, Government had power
to divest the Board of Works of such control
by proclamation in the ** Provincial Guzette,”
whereupon the road again came under the
centrol and management of the local mnniei-
palities in which it was situate, In 1851 the
County Council by by-law assumed the road
under the Municipal Corporation Act, and kept
it in repair until 1838, when they repealed the
by-law, From that time down to the occurr-
ence of the accident which caused the injury
complained of, a period of twelve years, the
defendants undertonk the duty of repairing the
road which was wichin their limits,

Held, that it was to be presmined that the board
of works had been in due form of law divested
of all control and management of the road, and
that the piece in question had properly passed
under the jurisdicliuu of the defendants, and
that they were bound to keep it in repair.—
Irwin v, The Corporation of Bradford, 22 U. C.
C.P 18,

—

SIMPLE CONTRACTS & AFFAIRS
OF EVERY D.iY LIFE.

NOTES OF NEW DECISIONS AND LEADING
CASLS

SaLe or Goops,—Staturk oF Fraups,
Plaintiff entered into a verbal agreement
with defendant for the putchase of a piano at
a certain price, and upon certain terms of
payment, defendant agreeing to guarantee that
the instrument was then free from defect and
should so cominue for five years, and that ia
cease of its becoming defective within that pe-
riod, defendant would, upon plaintiff's returning
it within that time, refund the purchase money
Held veversing the judgment of the County
Court, a contract not to be performed within
a year,und therefore void under the Statute of
Frauds, as not reduced to writing.—Nicholla v,

Nordheimer, 22 U. C. C. P. 48.
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DECLARATION OF PARTNERsHIP,

Section 6 of 33 Vic. ch, 20 O, by which the
declaration of the names, &c. of a partniship
required to be filed under that Act is made
incontrovertible, does not apply to the case
of a penal action brought against a member
of the firm for neglecting to file such declu-
ration. The preamble and general tenor of
the Act shew that it was intended for cases
in which a claim is made against the firm»
or in which the partnership is concerned.

‘Where, therefore, such declaration was filed
on the 6th July, 1870, and stated that the par
nership existed since the 23rd of August, 1869

Held, that it was competent for defendants to
prove that in fact it was not formed until the 1st
July, 187, so that the declaration was filed in
time—— Cassidy qui tam  Henry, 31 U.C. R. 345,

MastER AND SERVANT—NEGLIGENCE.

The plaintiff was in the employment of one
C., a contractor with the defendants for building
fences along their line. C., as a matter of con”
venience to him, was permitted by defendantg
to carry his tools on their trains, and was
thus taking two crowbars from Port Fope to
a point on the line where his men were at
work. As the train passed the spot C. dropped

one bar out, and the bagzage master pitched .

out the other, which struck and injured the
plaintiff.  C. swore that it was his business
to put the bars oun and take them off the
car, the baggage man having nothing to do
with him nor any right to meddle with his
tools, nov did he ask him to put the bar out.
Eeld that defendants were not resgponsible for
the injury, for the bagzage man was not acting
as their gervant or in pursuance of his employ-
ment,——~Cunninghom v, The Grand Trunk
Railway Co. of Canala, 81 U. C. R. 350,
INsoLVENCY—DEBT OR DAMAGES.

The insolvent, a miller, agreed to grind
wheat for the claimants, and to deliver to
them a barrel of flour of a specifisd quality for
80 many bushels of wheat, and he thus became
liable to deliver to them 935 barrels of fluur,
as the equivalent for wheat received by him
and made nway with.

Ileld, that this was a bailment only of the
wheat, which remained the claimants’, to the
insolvent: that such bnilment was determined
by the conversion of the wheat, 80 that the
claimants might mnintain trover for it either
as whent oras flour if ground : that they might
waive the tort nnd sue for the value of the
goods when they shouid have been. deliverel ;
and that the claim therefore was ptovable as

. being & deht within the Insolvent Act, not a
— claim for unliquidated damages,

Held, also that a claim for compensation as
to a certain number of barrels which turned
out not to be of the quality agreed for was
clearly a claim for unliquidated damages, and
could not be proved.—In re Williams, an Insol-
vent, 31 U. C. Q B. 143.

JusTice ¥ THE PEACE—FALSE ARREST.

Au nformation for perjury, contained in
three depositions prepared by counsel, was
laid before two justices of the peace before
arrest. After the arrest no examinations were
made of witnesses, nor did the accused cbnfeas;
yet he was committed to jail. there to be kept
till dizchmrged by course of law. The accused
was discharged on habeas corpus, and after-
wards for want of prosecution. Action in
damages agninst the justices for $5,000. FHeld,
reversing the judgment of Supeiior Court, that
the commitment not being based upon infor-
mation reduced to writing before the magis-
trates. was null, and that the magistrates were
responsible for the false arrest. Judgment for
$100 and costs. (Mnckay, Berthelot, Beaudry,
JJ.)—Lacombe v. Ste. Marie et al, 1 Rev.
Crit. 474.

PErmIT.

A statute providing that no person shall sell
intoxicating liquors without a permit, to be
graoted by the county judge, if on applica-
tion he shall be satisfied that the applicant is
a person * of good moral charncter,” and that
certain other requisites of the law are com-
plied with, is constitational.—In re Thomas U.
Ruth, 10 Am. Law Reg 767,

CANADA REPORTS,

ONTARIO.

COURT OF COMMON PLEAS.

PALMER V. BAKER.

Insolvency—Failure to schedule debt— Pleading.

To an action on & gnarantee, defe dant pleaded his insol-
vency and issue of an attachment, and that, not having
procured assent of creditors, he did, after a year from
date of issue of attachment, apply to judge for discharge,
which was absolutely granted after hearing defendant
and creditors.

Repliention, that defendant, before making of order of
discharge, did not schedule plaintifi’s claim, nor did he
by a supplementary or any list of creditors, previous to
making of said order, set forth plaintifi”s clam, which
was not, in fact, ever furnished to the assignee or proved
against defendant’s estate:

Held, following King v. Smith, 19 C. P. 319, and reversing
the judgment of the County Court, replication good.

[2U.C.C.P.59)
Appeal from the County Court of the County
of Hastings.
The declaration was nn a guarantee by defen-
dant of a note of one McGee, payable to defen-
dant in five years; breach, non-payment by

McGee or by defendaut.
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Tiea —Setting up the insolvency of defendnnt
and isrue of attnchment under the Act of 1854,
and that defendant, not having procured assent
of creditors, did, nfter one year from date of issue
of attachment, apply to judge for discharge after
Botice given of his npplication, ns prescribed by
the Act. and the judge, after hearing defendant
and objecting creditcrs, granted an absolute dis-
Chnrge,

Replication. —That defendant, before making
of order for discharge. did not mention nnd set
forth his liability to pliivtiff for the claim sued
on in any statement of bis affairs, nor was the
°}nim of the plaintiff xhewn byany supplementary
list of creditors, or any list of creditors furnished
by defendant previous tu the making of the
order, nor was the claim of the plaintiff ever
furnished to the assiguee of defendant’s estate,
Or proved against the estaté of defendaut.

This replication was demurred to, and judg-
Went given thereon against plaintiff, who there-
Upon appealed.

Bell, of Belleville, for the appeal, cited King
Y. Smith 19C. P. 319; Moody v. Bull, 7 C. P. 71,

G. D. Dickson, contra. referred to and com-
’lnse:ted upon tLe Inrolvent Acts of 1864 aud
5.

. Haceanrty, C. J.—In the case of King v. Smith,
in this Court, we had occasion to examine the
Btatutes bearing on this point. That was the
eage of au insolvent calling his creditors together,
and thus making an assignment. It was replied
that piaintiffs name was not menticned in de-
fenduni’s echedule annexed to his deed to assign-
Meut, nor in any tujplementary schedule, and
the debt was never proved against bis estate.

There, as liere, the insolvent obtained his

di_!chnrge. ou application, without the assent of

is creditors. 1t was beld that u debt not men-
tivned in apy echudule was not barred.

It is unnecesrary to repeat the very cogent
Teasons which we considered to require the con
Struction we placed upon the SBtututes. [t has
been attempted to dirtinguish the present case
on the ground of this being & compulsory
liquidation.

The pecessity for a schedule in the case of
tompulsory liquidation was discussed by us, and
We think the opinion of the Court on that point
Was clearly expressed. As was pointed out by
Ly brother Gwyune, *The only olnuse of the
Act which givis any effect to nny discharge is
he 3id sub-sec. of 9ih section, which provides
for o discharge by con-ent in writing of the
Creditors. * * The effect of this discharge
i8 to free him from all liabilities, except such as
8re specially excepted, existing against him and
Provable agninst his estate, which are mentioned
80l get forth in the statement of his afluirs
3unexed 1o the deed of assignment, or shewn by
:}"\y supplementary list of creditors furnizhed by

® ingolvent previous to such discharge, &e.”

‘&ain, spenking of discharge without consent,
Sither afier voluntary assignment or compulsory
n‘l\‘lldntiun, ¢« As a discharge when granted hne
l: effect under the Act, but that declared in

-8¢¢. 8, it is plain that the discharge obtained

Tom the judge under 10 sub-sec.. can have no

.‘.":.nse':; effect than that obtained under sub-

My own view is most fully set out: * When
the insoivent applies for discharge a year after
the attachment (not having obtained any credi-
tors’ assent, I think it can be answered by
reference to the sub-sec 8 salready quoted, and
that the insolvent can and ought to supply such
list or schedule of creditors under the words,
« which are shewn. by any supplementary list of
creditors furnished by the insolvent previous
to such discharge.”” It had been previonsly
pointed out that sub-sec. 10 of sec. 9, must be
ret;dsby the light of the preceding sub-sec. 8
and b.

We do not feel at all pressed by the argument,
apprrently much relied on in the Court below,
that the means of making out a schedule is taken
from insolvent by the seizure of his books and
papers. Access to them, if in the hands of an
assignee, could, we presume, at all times be
obtained either with the assignee’s assent, or on
application to the judge, who could readily see
that no such diffisulty should be interposed.
The Statute, after directing the seizare of every-
thing under the attachment. allows the ingolvent
to come in in five days from the return and
petition to suspend proceedings, and call a meet-
ing of creditors, and by sub-sec. 16, sec. 8, he

shall produce with such petition a schedule of

bis estate, and a list of his creditors, with
amount of debts, places of basiness and resi-
dences, with particulars of negotiable paper, &o.

No such difficulty was evidently anticipated in
this proceeding, from the fact of all the papers,
books, &o., being under seizure ; nor would it
be anticipated by sec. 11, under which the insol-
vent would apparently have to send notices
of his intended application for discharge to all
oreditors, &c , in the Province.

It is also said, in the case cited, as to a dis-
charge like the present, ** there would be a list
of creditors prepared by the company, guardian,
or rubsequent officinl assignee, and on the exam-
ination of the insolvent under sec. 10, or at any
other time up to the application for discharge,
there would certainly be in some shape or other
a list or schedule furnished by or sapplemented
aod earrected by the insolveat coming within
the construction of the sub-seo. 8.”

I can hardly conceive anything more objec-
tionable in principle, or injurious to the rights
of creditors, than to permit a debtor to obtain &
general discharge from liabilities to creditors
pot named by him, nor stated as baving any
claim on his estate, and whose existence as such
may be wholly unknown except to himself.

In the case before us, of a promise to guar-
antee the payment of a note of another person,
the transaction might possibly have never been
entered in his book, and an assignee might know
nothing of it.

I attach no importance to the omission in the
replication of any averment as to knowledge by
the plaintiff of the insolvency proceedings.

One of the many mischiefs which msy be
caused by allowing n general discharge to &
dettor without filing a schedule, or as to oredi-
tors not mentioned in o schedule, might be that
s debtor might sappress the exietence of beavy
olaims, and either make fraudulent or prefer-
eptinl arrangements with tbe bolders of such
clsims, or influence the comduot of his known
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oreditors by making them believe his debts to
be much less than they really were. .

I feel much strengthened in the views T ex-
pressed in K ng v. Smith, by the argument and
consideration of this case.

It would be much to be regretted if a just
claim can be defeated on the state of faots
admitted to exist by the demurrer to the repli-
cation.

I ean conceive a case where after attachment
issues, the insolvent may, for a long time, either
be absent or take no part in the distribution of
bis estate. A schedule of creditors must of
oourse be prepared by the assignee for dividend
and other purposes. If the insolvent petitions
for his discharge, it may be that he may adopt
it as his own, or frame his application so that it
refers to that as bis schedule, and as the schedule
of the claims from which he seeks discharge.
We think the case of King v. Smith governs the
present.

We direct that the appeal be allowed, and
Jjudgment given in the Court below for the plaintiff
on the demurrer to the replication.

If the defendant be advised that he ean bring
himself within the operation of the Statute, he

may perhaps on the payment of all costs incurred |
by these proceedings, be allowed by the Court®

below to amend This however is, of course,
only by way of suggestion.

GwynNE, J.—As this is an appeal ease, our
decision in which is fioal, I have reviewed our
observations in King v. Smith, which was not a
ocase of compulsory liquidation, with a view
to a further cousideration of the question
now pointedly arising, whether a different effect
shoald be given to a discharge granted by the
Judge to an insolvent in compulsory liquidation
than to that given by consent of creditors; and
if, upon more natural reflection, [ had any renson
to doubt the suggestions munde in King v. Smith,
I should not in this case have felt myself bound
by that judgment ; but I see no renson whatever
to vary from anything there said as to justify
doubt that the effect of a discharge, however
obtained, is the same in compulsory ss in volun-
tary liquidation.

A debtor has no claim to exemption from pay-
meunt of all his debts in full, except in so far as
the Act expressly declares he shall be discharged :
for the effect of a discharge in any case, whether
in compulsory liquidation, or upon a voluntary
assignment, we must look to the Act, and to the
Act alone. The only effeot which it declares
that it shall have is, that it shull discharge the
insolvent from all liabilities which are mentioned
and set forth in the statement of the insulvent’s
affuirs annexed to the deed of assignment,
or, as the Act of 1869 has it, * exhibited at the
first meeting of creditors,” or which are shewn
by any supplementary list of creditors furnished
by the insolvent previous to such disoharge, and
in time to permit the creditor therein mentioned
obtaining the same dividend as other creditors
on his estate, or which appear by any claim
subsequently furni-hed to the assignee” It is
contended that this sentence is inapplicable to
the case of compulsory lignidation, as the jusol-
‘vent in that case is no¢ required to furnish a list
of oreditors as he is in the case of & voluntary
sssignment. The answer to this argument is
that the section in which the words are found

is expressly declared to npply equally to the case
of compulsory liquidation, as to that of voluntary
assignment. But it i3 said the discharge there
spoken of is one granted by consent of creditors,
True. but there is nothing in the Act to justify
the idea that a dischorge given by a judge
can have any greater eff:ct than that given by
the consent of creditors, for the julge cin only
be called upon to give, aiter the expiration of a
certain period, that which within the periol the
insolvent might have obtainel by the consent in
writing of his ereditors. It is only in the event
of the insplvent not having gotten the consent of
his creditors that the Statute gives the judze
jurisdiction to give that which the creditors might
have, but have not, given. It follows then that
the act of the judge can only be cn.extensive
with that of the creditors, if by their consent
the discharge had been obtnined. Th-re is not
a syllable in the Act which gives to the discharge
of the judge any greater effect, nor is there in
principle any reason why it shou'd huve any
greater effsct, than that given to a dissharge by
consent of the creditors. It is said, further,
that the lista spoken of are not reguired in com-
pulsory liqnidation. Assume that they are not
required ; what then? The Aot makes the dis-
charge or its effect. depend upon their being
supplied : and if an insolvent desires to be dis-
charged, it is his interest, if he is not required by
the Act. to furnish the list without which he
cannot get n discharge. The Act need not compel
the insolvent to entitle himself to his discharge:
it may leave that optional with him ; but it does
provide him with the means, and if be negleots
the means, he must blame himase!f, and not the
law, if he cannot obtain an etfestnal disch:\rge.
I cannot unlerstand why he shoulld expuct that
A law passed for the purpose of securing eqnal
justice to all creditors, should be construed so
a8 to ennble him to defraud certnin creditors by
suppressing their claims altogether. The law,
ay it seems to me, offers n premium to an honest
debtor furnishing faithfully a list of all his
creditors, so that all may alike share in his
estate, by giving him a dissharge from the
olaims of such creditors, so furnished, on his

_surrendering his estate. holding in terrorem over

him, to compel bim to be honest, the alternntive
that. in 8o fur as he fuils to do so, he shall not
be discharged.

Gavt, J., concurred.
Appeal allowed.

McRak v. Tononto & Nipissing Raiwar Co.
Railways—Government aid to—34 Vic. ch. 2 sec. 3—* Con-
struction”—Meaning.

Held, that the dzfendants, who had contranted rasrely for
the grading and fencing of a portion of their road bfors
the dite speci ied in sec. 3 of 34 Vic. ch. 2, were not dis~
entitled to aid under that section, as having coutracted
for the construction of such portion of their road.

{Special Case, 22 U. C. C. P. 1.

On the 1st of November, 1870, defendants
made a contract with some persnn or persons for
the gradiug and fencing of & portion of their line
of rond between Uxbridge and the Portage Road.
Oa March 2nd, 1871, defendants contracted with
plaintiff to build, construct, anl complete the
same portion of the road. with the exception of
the gradiog and fenciug (previously contracted
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f’")- at a specified rate per mile, to be paid for,
on the certificate of their engineer, as the work
Proceeded. with the exceprion of 15 per cent, to
retained until three manths after the com-
P‘Gfiun of the coateact, if the defen lauts were
entitled to claim aid from the Government of
ntario unler the provisians of the * Actin aid
of Railways” (1871); butif the defend inty were
Dot 8o eutitled, then said deduction of 15 per
oent. was to be paid hy the defendants to tha
Plaiatiff in one mouth from the completion of
the contract.
By this statate (24 Vie ch. 2) the Liestenant-
overnor in Council might authorizo paymeuts
om time to time to any railway company of
sums not less thaa $2.000 nor more than B 1000,
Per mile, of any portion or portions of such
Tailway, after report by the Commissioner of
Agriculture and Pablic Works, that the Com-
Pany had completed such portion of ity road. in
Tespect of which payment was to be mude, in-
olading sidings an | stations, within the period
Prescribed by its charter.
Section 3 providel that no sach authority
should be given in respect of any portion of a

“~~railway for the ennstruction of which poriion a

contract had Leen entered into prior to the Tth diy
of December. 1870, nor until satisfactory proof
had been given that the capital and nssets were
sufficicnt for the completion thereof within the
appointed time.

The question upon which the opinion of the
Court wa+ sought, was whether the defendants
were disentitled to ail ualec the 2al section of
the Act, in congégquence of their contract fur the
grading and fencing of theie roal having been
entered into before the 7th of Decemb.r, 1870.

The whole argument turned on the meaning
of the word **construction” as used in the 3rd
8ection of the Act.

‘T M s, for the plain'iff. referred to Webb v.
Mancherter and Leeds Railway (o, 4 M & C.
116; Gildart v. Gladstone. 'l Ba. 685: Birks
Y. Allison, 13 C. B. N. 8 23; 31 Vic. ch. 41

4 Vie. ch. 2: 27 & 28 Vic ch. 121 sec 31,
(Imp }: Grantham Canil Co. v. Ambergate, &e.,
Railway (0., 21 L J Q B. 322

J. H Cameron, Q C., contra, referred to the
Meaning of ths word as given in Johasw's
8nd the Imperial Dictionary, also to its Latin
derivation, and the Greek equivalent therefor,
bo?h denoting & com>slete putting together, a
finished, or ** » going congern.” in Ll © virng's
Words, ag cited in McCullum v. @. T R Co.,
80U C. 122

oHAGAB.’l‘Y, C.J., delivered the julgmeat of the
urt.

The point suhmitted for our decision on this
80mewhat singular contract is, whether the fact
of the defeni 1nts having contracte | fur the grad-
ing and fencing of this portion of the rowl prior

the day named in this Act, viz . D:cember Tth,
1870, are disentitied 10 any nssistance from the

overnment under the second section of the Act.

Mr Moss, for the plaintiff. was furced to argue
that the fact of the Cumpany hnving ¢ ateacted

fore the appointed day for any substautial part
;: the work, absolutely diseotitled them to the

nefit of the Act.
1 "he intention of the Legislature seems very
Plain, The expressed inteation is to give aid to-

’

wards the coustruction of railways to or through
gections of the country remote from existing
thoroughfares. or passing through thioly settled
iracts, or leading to the Free Graat territory, or
to th- inland waters; but they at the same time
provide that such aid was aot to be given to
railways for the constrastion of which provision
hnl been already made by contract privr to
December 7th. 1870, the first duy of the Session
in which this legislation was aoocunced and
perfected.

Where the construction of the road, or portion
of ronl, had been already providei for. the Gov-
ernment aid was not to he given. The fict that
a company hal succeeded in eontracting for the
grading and fencing of a poriion of a rosd can-
not in our ju lgment amount to a contract for the
¢« goustruction” of such portian. A contract to
stgonstruct” tan or twenty miles of a railway
must menn to put such portion in n state to be
usel as n railway, and such a coutract could
never be fulfilled merely by grading and fencing
the line.

. A company might succeed in providing funds
to grade and fence a portion, and then be utterly
unable to do more [t seems impossible for us
t» hold that, bring in that position on the Tth of
Decembar, 1870, they were diventitled to aid
under the statute  Whether they shou'd obtain
such aid or not would be a matter for execative
¢ousi-leration ; it is saffisient for us to hold, as &
matter of legal construction, that they are not
diseutitied by the wards of the Act.

I€ a statate provided certiin new regulations
for the governance of railwavs, anl then enacted
that sugh provisions should not npply * to suy
railway constructed before the passing of this
Act.” we think the exceotion wouald c-rtainly
not apply to an undertaking which. before the
Act. hai been gradad and fenced with a view
to making it u'timtely assume the shape of &
“railway.”” We think a narrow strip of land
graded to a particular level, anl fenced un each
side. i3 not a ¢ railway,” although by the ex-
penditure of money it may flanlly acquire that
character,

In the discussinon of a case of some celebrity,
Hammersmith Railway Co. v. Brand. L. B 4
. L. 171, a3 to the right of compensation for
dumage to the owners of property effected by
the working of a railway, but where no land is
tiken, the expression ¢ cohstruction of a mail-
way"” was criticised, bat it was in a sense differ-
ent from this case. viz., ng to the ¢ mpensation
for injuries to parties, &o. Lord Cairns 8ays,
« Parlinment does not look upon the words * con-
struction of the railway,’ or *the execution of
the works muthorized.’ as meaning the digging
out so much lanl. the putting so much brick
and mortar together, the making a viaduot or
embinkment. or the wmere structural aspect of
the work : it 101ks upon the railway as an under-
taking. as a going concern, if [ may so eall i't,
a+ a thing which is to be there for a certain
purpose and to fulfil a certain end which the
Legisinture had in view, &o." Bee also Ms'.
Justice Lush's words in the same_case. This
cuse is noticed in MeCallum v. Grand Trunk
Ruilway Co , 80 U. C. 127.

We think that the defendants are entitled to
our judgment, ,

Judgment accordingly.

N =
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CHANCERY.

{ Reported for the CANADs Law JournaL by T. LANGTON,
M.A., Student-at-Law. )

Re CaveruiLy ¥

Quieting Titles Act— Title by prescription— Evidence of
length of possession—Notice to person holding paper title
~ Deeds.

A petitioner claiming title by length of possession must
prove possession for the requisite length of time by clear
and positive evidence, which should be of more than
one independent witness.

In such a case, anotice prepared and signed by the Referee
should be served upon the person having the papertitle,
if he can be found ; but if not, evidence should be put
in, both of search for him and his representative ; and if
such search prove fruitless, possession should be shawn
to have been long enough against him, even thouzh he
had no notice of such pussession

A mortgage more than twenty years old appeared upon
the Registral’s abstract A ‘discharge of this did not
appear to have been registered, none was produced nor
was any proof given of the mortgage ever having been
discharged. It was stated on affid wvit that nothing was
known of the mortgagees, and that no demand had ever
been made for the mortgage debt, though nothing had
been paid, and that no acknowledgment had been given
within twenty years or more.

Held, that evidence should be adduced of search for the
mortgagees or their representatives. That a single ex
parte atfidavit that no payment or demand has taken
glace, would not bar elaims of mortgagees who could

e served with notice, But if they could not be found,
notice might be dispensed with after a great length of
time, and satisfaction presumed.

[November 20, 1868.— Mowat, V. C.]

This was a petition by Thos Caverhill, under
the Act for Quieting Titles. The chain of title
put in as a schedule to the affidavit of the peti-
tioner, shewed the paper title to be in O.iver
Grace, who purchused trom the patenteein 1810,
and appeared never to have parted with his in-
terest. The next record was a deed in 1820
from one Wm. McGinnis, whose title was not
apparent, to one Meigham. In 1831 the pro-
perty passed by deed from Meigham to R. W.
Preutice; in 1833 by deed from Prentice to Jarvis.
As these three last deeds were not produced it

did not appenr whether or uot they continel a_

bar of dower. In 1823 Meigham gave a mortgage
to J. Spragge and Wm. Hutchinson. no discharge
of which was registered. 1n 1839 Jarvis con-
veyed to Michael Crawford through whom the
petitioner claimet.  From that time Crawford or
those clniming under him had been in posses-
sion, and previous to Crawford’s possession, the
lands had been a state of nature or nearly so,
The land of which the petitioner htd been in
possessinn since 1863 was not an entire lot, a
portion having been conveyed by Crawford to
the Hamilton & Torontn Railway Co. in 1853,
Crawford made an affilavit, stating 1hat during
his possession no demnud had been made for any
part of the mortgage debt under the mortgage
from Meigham to Spragge and Hutchinson : that
he never paid anything on account of the same,
nor ever had given any written acknowledgment
of the right of any person or persouns, thereto
signed by himself, or any person as agent for
him: and that no demnnd was ever made for
dower by the wives of McGionis, Meigham or

* We have unearthed the follo wing judgment, which it
appears has not yet beea r:port ed, and publish it for the
bene’it of practitioners. The p oints decided are impor-
tant, and tis jcase is an auth ority with the Refere.—

J.

Prentice, and that he did not even kuow that
they had wives.

Mowar, V. C.—To make out a title by pre-
scription where the proceeding is ex parte, the
evidence should be clear, strong and satisfactory.
It should be by more than one independent
witness, and should shew that the possession
was of the whole lot, as it had been decided
in several cases in the Queen's Bench* that
possession of part does not give a title by
prescription to the whole lot. Unless the evid-
dence for this purpose is clear, it should be given
vivd voce and before a judge. But ibe testimony
of a single witness in the lnose and geueral terms
of Michael Crawford’s affidavit would never do.

Tae rule hitherto acted upon, and which it
seems most important to observe is to require
notice to be given to the person having the paper
title, where a title is claimed in opposition to it
by prescription, the notice being prepared and
signed hy the Referce. To dispense with the
Decessity of this notice there should be due
search for the person having the apparent paper
title, and it should be shewan by affi.lavit that
nothing can be ascertained of him or his
heirs.  Here Oliver Grace appears as owner,
and he or his family way be well-known, for all
that appears on the papers. Inquiry about him
should be made with such diligence as the case
admits of, and as to his representatives. Amongst
other things a search at the Probate office should
not be omitted.

If the search proves fruitless and is shewn ¢o
have been so, the possession sh ull be shewn to
have been long enongh agninst Lin, even though
be had no notice of the possession ; or there
should be proof of his haviog been aware thereof.

There is no evidence of search for the following
deeds, of which the names are put in evidence
and the evidence necessary to let in secondury
evidence at Nisi Prius is necessary here. I refer
to the deeds, McGinnis to Meighan, Meighan
to Prentice, and Prentice to Jarvis.

Evidence should also be given to dizpense with
notice to Spragge and Hutchingon. Some one in
Montrenl, ncquuinted with the business people
there forty years ago, can no doubt be fuund,
who may know something of them. If they are

_dead search should be made in the Probate vffice

for will or administration.

If mot arcertained to be dead, and vot known
what has become of them, notice to them may
be dizpensed with, in view of the long time that
has elapsed. A single ez parfe affidavit that no
payment or demand has taken place within the
twenty years, is not alone sufficient to bar the
claim of mortgagees who can be served with
notice. But if they cannot be rerved with notice,
I may properly, I think, presume satisfaction,

If these difficulties nre removed, the certificate
will be suhject to any dower of Mrs. McGiunis,
to the taxes of 1868, and the particulars reserved
by the 17th clause of the Statute fur Quieting
Titles, as also to Urown bonds.

* See Hunter v. Farr et al,, 23 U. C.Q. B. 824 ; Dundas
v. Johnston et al. 24 U.C. Q.B. 550 ; Young et al, v. Elliott
etal, 25 U. C. Q.B. 33¢.—Eps. L. J.
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NOVA SCOTIA.

SUPREME COURT.

(Reported by W. H. MEAGHER, EsQ., Barrister-at-Law.)

IN _g W. L. Dovae & Co., IVSOLVENTS, AKD
Tromas G. Bupp, AN INSOLVENT.

Insolvency— Partners—Proving on notes.

Held, on the bankruptcey of a firm, that promissory notes
drawn by the firm in favor of, and endorsed by one of
its members, do not entitle the holders who were cog-
nizant of the connection of the parties, to prove against
both estates, but they may elect against which estate
to prove.

Held, also, that proof may be abandoned before dividend
paid.

. {Halifax, November 30, 1871.]

Tn this case the Bank of British North Ameri-
¢a, at the time of the insolvency of W, L Dodge
& Co., and of Thos. Budd, held a note made by
the former, and endorsed by the Iatter in his
individaal character, he being a member of the
firm of W. L. Dodge & Co., of which the Bank
was cognizant. The judge of Prohate having
decided that the Bank was entitied to rank upon
the estate of the firm, and also upon that of
Thomas G. Budd, for the full amount of the debt
due that institation ou the nate nbove mentioned,
an appeal was asserted by Messrs. J. T Gilchrist
& Son, creditors of Budd, on the ground that
the Bank had no right to rank upon hoth estates,
but must elect on which to rank. and having
proved against the estate of the firm. must be
held to his election, and is precinded from prov-
ing agninst the separate estate of Budd, until his
separate creditors should have been paid in fully
and, on the argument, their counsel relied on a
rule to that effect which prevailed in England
in cases of bankruptcy. and should prevail here,
as he contended, in cases of insolvency.

Oo the part of the Bank it was contended that
the rule referred to did not extend to such a
case as this, and that if it did so in England. our
courts were not to be bound by it in carrying
out the provixions of the Dominion Insnlvent Act,
especially as English judges, who f:lt themselves
bound by it, had charncterized it as ineqnitable
and arbitrary, and the Legislature, in the English
Bankrupt Act (24 & 25 Vie cap. 134 sec. 152)
had introduced a different rule. Tt was further
contended that, if the rnle shoull be held to
Prevail here, the Bank, though its debt had been
Proved against the estate of the firm, has the
option of abandoning that proof and resorting t0
the individua! estate of Budl, ns no dividends

ad been received, and in fact none had heen
declared.

C B. Bullock for the appellants.

Juames Thomson for the Bank of British North
America.

Rrrcurs, J —The general rule of commercial
AW as to the application of joint anl separate
Property of partuers is, that the joint estate
shall be applied to the joint debts, and the
lt‘epurnte, to the separate debts, and the sur-
Pius of each reciprocally to the creditors
Temaining on the others; nand if this were the
:;ﬂy rule applieable to the case, the Bink
eredt: N. America would be entitled as the
reditor of W, L. Dodge & Co, the mukers

of the note, to rank on the ascets of the firm,
aud as the creditors of Budd. the endorger, on
his individual assets, of course only to the extent
of 20s. in the pound in the whole. from hoth
estates ; but in the case of bankrupt estates, &
rule has been adopted by the Enelish courts that
a creditor who hud a juifit and several security for
his debt was not entitled to double proof against
the joint and separate estates, whether the
debt was secured hy the same or by two inde-
pendent instruments. Tt is true, doubta have
existed as to the extent to which the rule ¢hould
be carried, and it has been fonnd difficult to
assign very satisfactory reaxons for its adoption
in the first instance. and judges. who have felt
themselves compelled to yield to this authority,
hve sometimes questioned its wisdom ; bat,
afier n thorough investigation, it has received
the sanction of the highest judicial tribunal of
England in Goldsmid v. Cuzenove, T 1. L. Cas.
785. That case was first srgned before Knight
Bruce and Turner, Lords Justices (See Ex parte
Goldsmid, 1 DeG. & J. 283) who differed in
opinion on the question. Knight Bruce. LJ,
after referring to decisions recngnizing the va-
lidity of the ruls, especially Ez parie Mowlt, 2
Deac. & Ch. 419. und Ex parte Hinton. DeGex
530,—the latter a case decided by himself a8
Vice.Chancellor under the authority of previous
deci-inns. —uses thisstrang languag-: «Thinking
myselt now at liberty (ns when Vice-Chancellor
[ did not) to decline being hound by Ex parte
Mowlt and Vanzeller, anl holling myselt’ free to
depart from Ex purte Ilinton. 1 nvow my opiniot
to he, that nbstract justice, and the principles of
commercinl lnw. and general jurisprudence are
with the petitioners. and that the law of England
is not opposed to them.”” In Ex purte Moult it
had heen decided that the holders of a bill. the
in-lorser and the acceptors of it heing members
of the same firm, were not entitled to double
procf; and Ex parte Ilinton. where three partners
of u firm of six carried on a distinct trade by parte
nership and indorsel n promissory note ma-ie by
the six, which was di~counted hy a person who
believed at the time thit the three were part-
ners in the aggregate firm, but the funds were
distinet, it wns held that the creditor was not
entitle:l to double proof. Lord Justice Tarner
on the other hand, vecognizel the authority of
these cnges as decisions of equal validity with
their own. and having so long governed the
practice of bankruptcy lie wounld not venture to
disturb them, nod adled if this must be dis-
turbed at all. it should be by a higher authority,
that of the House of Lords.

On the case coming hefore the House of Lords,
it wns very fully argued by eminent counsel. and
it was ndmitted by the counsel for the appellant
that there could not be double proof, when oue
of the two ficns on the bill congisted of single
person, who was aiso a member of the joint firm,
as in the present instance, and Lord Campbell
in his julgment said, *-I have come to the
conclusion that Ex parte M .ult ought not to be
overturned and the counsel for the appellant
have been unnble to di-tinguizh npon principle
between that ease an | Ex parte Hinton 1 think
Lord Justice Knight Beuce when Vice-thancellor
properly decided Ex purte [linlon. and he did well
in considering Ec parte Monlt n8 8 sound autho-
rity :"—the other law lords concurred. I might
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mention that the case of Ex parte Bunk of Eng-
land 2 Ruse 82, decided some time previously
is directly applicable to the case befure me.
Theve, Uraves, Sharp and Fisher endorsed a
bill to their partner. Fisher, who was a distinet
trader, and he discounted the bill with the Bank
of England, the Bank requiring and obtaining
his endorsement. and thereby raising a coutract
for double security, yet it was held that the
Bank was uot entitled to double proof, but
must elect.

The law being clearly established in England
by these decisions, are our courts to be governed
by it in earrying out the provisions of our [nsol-
vent Act? The rule in question is not oue de-
pending on legislation, but was established by
Engish julges on principles supposed to be
applicible to distribation of insolvent estates.
anl it is as applicable to the [azolvent Act of
1869 ns to the Bunkrapt Acts of Englund,
though it is not to be founl enncted in either;
for the provisions of our act, referred to on the
argument, do not seem tn me to touch the ques-
tion. Section 56 certninly has no bearing on it,
and section 61 does nt refer to n case like thix,
where one creditor has the joint security of a
firm, and the several security of one of the
partners for his debt, but generally provides for
the d.rtribution of assers where an insolvent
owes debis both individually and as the member
of a firm.

The applicability of the rule to other caces than
those uuder the Bankeuptey Act of England,
came in question in (Joldsnid's case, for there,
while one uof the estates hal become bankrupt in
Eng'and, the other had been declared insolvent
under proceedings in the unture of a bankruptey
in a foreign country, aud it wis contendel that
the rule would unt apply, hut the conrt assume.l
that the proceedings in the in<olveucy were in
their nature analog.us and tantamount to an
Eunglish bankruptey; and it was held that the
case was to be dzcided noon the fonting of Eng-
lish Iaw. The case of Rolfe and Bink of Ausiral-
asia v. Fower, Sdiing§ Co. I, R 1 P.C 27,
is still more to the po'nt  This was an appeal
from « ducision on the [usslvent Act of Vigtoria
and it was contenled there s in the present case,
that the estates were to Le ad uinistered un er
the wmsolvent law of the colouy, and under an
Act which containg various provisions diffsrent
from the Bankrupt law of Bugland, especially
in reference to the proof of jiint and separate
debts, and that the Luglish rule. the adoption
of which was urged on the court in that ease,
has heen laid dowa withont any consideration of
its ju-tice or expediency, nud was most unjust in
its operation Lord Chelm<ford ia giving the
julgment of the conrt, page 47. said, ** too much
reliunce was placed upon the notion that the Co-
loninl Legisinture was impressed with a sense of

the injusiice of the rule prevailing in England, -

and were determined to guard against it in their
new cole of insolvent law,” but if this was the
eage, ‘““and it was the object of the Colonial Leg.
islature to prevent the operation of the rule which
they considered unjnst, it is hardly to be imn-
gined that they w.uld have committed theip
intention to the equnivocal meaning of a few
word+ in n single section of the Act, it is just
a8 reasonnble to suppose, that knowing the rule
established in Eugland, which is not fouaded

upon any statute but upon generil principles
applicable to many other cases, they did not
intend to disturb it” The same reasoning
applies to the cnse before me and under the
authority of the ease I have referred to. T can
arrive at no other conclusion than that the Bink
of B. N. America is not entitled to douhle proof:
but as no dividends bave heen reccived or de-
clared, the proof on the jiint estate of W. L,
Dodge & Co., may he abandoned. and the Bank
may elect to resort to the separate estute of
Budd.

As the effect of my judgment is to reverse
that of the judge of Probate and Insolvency,
and the guestion involved is a new one under
the Insolveut Act, and the ¢intention of the
appeilant has not been wholly sustaiued, there
should be no costs.

ENGLISH REPORTS.

COURT OF EXCHEQUER.

Kent v. THOMAS.

Bond—Penalty—Debt due upm a contingensy—Provahls
debt—Bankrupt Law Consolidation Act, 1849, ss. 177,
178.

A deht due upon a contingency can be proved in Bank-
ruptoy under sections i77 and 178 of taz Bunkrapt Law
Consolidation Act, 1849, only if its value is capable of
estimation.

To a declaration upon a bond the plea set out the con-
dition, which, after certiin recitals, was doclared to he
that it the defendant should, within six weeks after the
death of E.P., obtain the transfer of £1,100 Consnls, the
Boand should be void. The plua proceeded toallege that,
after the pas:ingof the Bankraptey Act, 1351, but befors
the passing of tue Bankruptey Act, 1869, the defeniant
bazamo bankrupt. Tue replication allsged thit, at the
®m- of the Bankruptey, no breach of the condition of the
bond had hippened, and that the ordar of diszhirge was
obtiined before six months after the death of K. P.

Held, on demurrers to the ples and replication, that the
bankruptey of the defendant did not defeat the right of
action on the bond, and that the plaintiif was ent:tied to
Jjudg.nent.

[Ex. 18 W. R, 1148, June 9, 10]
The plaintiff declared on & bonl, diteld 318t
October, 1857, for £1.009. The defendant
pleadeld a plea settinzg out the eondition of the
bond, which recitel that the defendint had
agreed with the p'aintitf for the sale to him of
£1.10) Three per Cent. Cousols, bring one-fifth
of £5 590 Consols to which Mary Ann, the wife
of the defenlant, was eatitlel upon the death of
her mother. Eizabeth Price. unler the will of

Robert Brown, deceased, which fifth part was,

by a dee:ld of nssiznment of even date, nusigned

to the plaintiff, his executors. administrators,
an.l assigns; and a'so recited that Mary Ann

Thomas mizht survive her husband, and refuse

to confirm the assignment, or that the plaintiff

might, through the aefuult of the defendant or
otherwise. never rea'ize the benelit of the'same,

The condition was declnred to be that, if the

defend nt should, wichin six months after the

dsath of Eizibeth Price. ohtain the tran<fer of
the said fifth part, or if the trustees of the sum
ot £35,500 Consols, or the share of Mary Ana

Thomns, shou'd, within six m nths of the death

of Eliziheth Price. pay. transfer, or assign the

said share to the plaintiff, his executors. ad-
ministrators, or assigns, then the bond should be
void. The plea proceeded to state that after
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the making of the hond and the passing of the
Bankruptey Act 1881, but before the passing of
the Bankruptey Act, 1869, and before action,
the defendant became baukrupt, and received his
order of discharge.

Demurrer.

The replicntion alleged that at the time of the
baukruptey aund dischurge, no breach of the con-
dition of the bond hud happeued. and that the
bankruptey took place and the order of dischnrge
was obintned befure six mouths after the deuth
of Blizabeth Price.

Demurrer.

R V. Wuliams appeared for the plaintiff.
Ilorne Payne for the defendant.

The following nuthorities and statutes wera
cited in the cuurze of the argument :—The
Bonk:upt Lanw Cousolidation Act. 1849. 8s. 177,
178; B & Y Wil. 3, c. 11, 8 8; Metcalf v. Han-
son, L R 1 E & L. App. 242 ; Warburg v.
Tucker. 6 W. R 756; Cary v. Dawson, 17T W. R.
916; Ex parte Pickering, V1 W. R 38: Boydv.
Robins, T W. R 785 Hopkins v. Thomas, T
C B N.S. 711; Re The General Estates Company,
Hastic's ease, 17 W. R. 302; White v. S-aly,
1 Donglus, 49; Alsop v. Drice. | Douglas, 160
Adknsv Furringon, 5 H. & N. 686; Siunders
v. Best 13 W. R 160: Ex parte Burker.9 Vesey,
110 Wyltie v Wilkes, 2 Douglas, 6103 Perkins
v Kemplund, 2 W. Blackstone, 1106; Ex puarts
Marshall, 1 Mon. & Ay. 145 Atwood v. Par-
tridge, 12 B. Moore, 431; Staines v. Planck,
8 Term 386; FEx parte Thistlewood. 1 Rose, 290;
Semmon v. Mller, 3 B & Ad. 596 Ezx parte
Day, 7 Vesey, 391: Ez parte Fusher, 1 Buck,
168 ; Kx parte Muers, 2 Dea. and Ch. 251 Ez
parte Sumpron, 8 Den. and Ch. 7925 Ez parte
Burwis. 4 W R 106; Ex parie Brook. 6 De
G. M &G. 771 Inre Willis, 4 Ex. 630 ; South
Staffordshire Raiiway Company v. Burnade, &
Ex 129; Starey v Darnes. 7 Enst, 435: Mudye
v. Rowan. 16 W. R, 403; Brett v. Juckson, 17
W. R. 632.

BranweiL. B.—The pleintiff is entitled to our
Judgment. 1 express no opinion whether Le
will get the snm of £1.000 as a matter of course,
or whether hie will recover only the amount a8 to
which he may be damnifisd, or whether the bend
is or is not within the statute 8 & 9 Will 3.c. 11,
e. 8; the plaintiff may get & parcel of the
£1.100, and the sum of £1,000 may be strictly
& penalty and not liquidated damages. But,
however that may be, in neither cnse is the
bonl bronght within the sections 177 and 178
1 think that the opinion which I expressed in
Warburg v. Tuacker right  Section 177 refers to
Coutingencies cipable of valuation. If the Court
canuot ascertain the value, it is not provable
agninst the Bankrupt’s Estate. If tho duration
of the mother's life were alone in question,” n
value might be put upon it; but there were
other contingencies. ‘The defendant might rur-
Vive Lis wife and he entitlesd to the whole maney
as her n'pre:genta\ive ; if the wife turvived, she
might claim the whole, and refuse to assent to
ber husband's eonveyance. But if they both
gurvived the mother. the husband might file &
bill for the payment of £1,100. and then woulld
arise the question of a wife's equity to & pettie-
iment, Suppose the bankrupt were to die worth

£20,000, and Consols were to gn down to £80,
the wife might prefer to traunsfer the 8tock. and
thus fulfil the condition. When all these con-
tingencies have been taken into account, how can
it be snid that the boud was provabie in the
defendant's bankruptey 7 No value could be set
upon it; it was not pnyable upon a contingency
within sections 177 aud 178 of the Bankrupt
Law Consolidation <Act, 1849. Judgment must
be given for the plaintiff.

Craxnein, B —The plaintiff is entitled to
judgment, but after the apinion of my brother
Beamwell it is unnecessary to give the grounds

of my decision.

Pigaort, B —The plaintiff is entitled to jndg-
ment on the ground that the bond is not within
cections 177 and 178, It must be a debt capnble
of valuation. The Legislature did not menn to
fasten upon the Court & task impossible to be
performed In whatever way the bond is viewed,
the contingencies are too numerous to allow it to
be valued. It is uncertnin whether the whole or
a part would be paynble. The value could not
be estimnted. The wife might want one-third
to be setiled on herself [low can it he said that
the defendant was entitled to the whole amount
of the stock ? It was clearly not & debt capable
of being valued ; anl the authorities shuw that
in arder to hs proved in baokruptey & debt must
be cupuble of valuation.

Judgment for the Plaintiff.

—

CHANCERY.

Rorraxp v. HART.
Mortgage—Priority — Notice—Common solicitor—Fraud—
Middlesex Legistry.

Certain lands in Middlesex were vested in a solicitor upon
trust to raise certain moueys by mortgage. In execu-
tion of this trust he raised two sums of money, and
mortgaged the lands to two persons successively, with-
out giving notice to the second mortgagee of the prior
charge upon the propeity. He acted as solicitor for
both mortgagees, and did not register eit .er mortyage
The second mortgagee subsequently registered his mort-
gage before the tirst mortgagee had done so.

Held that as the common solicitor had actual knowledge
of the first mortgage at the time the sccond murtga.g
was executed, the second mortgagee must be deemed
have lad like notice, and that his security, though re-
gistered tirst, must be postpoved to that of the firsf
wortgagee.

[The Lord Chancellor—25 L. T. N. 8. 191, July 10, 11, 1871.]

This was an appeal frim a decision of the
Muster of the Rolls. The facts and arguments
were fully renorted in the court helow (24 L. T.
Rep. N. 3.250.) James [alla builder, being in
embnrrassed circumsiances. vested certain lands
in Middlesex in Mr. I G Robinson. n solicitor,
upon trust to reise moneys by mortzage In
execution of this trust Rubinsen raised two sumg
of money. nud mortgaged the lands to Amelia
Muarianne Leigh and George Stasg successively,
without givirx notice ta the Intter of the prior
charge upon the property. Tie acted as solicitor
for both mortgagees, aud did not register either
mortgace.  The soeand morigree guhsequently
registered his morignze hefore the ﬁr.-'l'mort-
gagee had done so. Lo the court below it was
held that the second mortgngee wis emir_lvd to
priority, the mere constructive notice which ‘ho
had obtained throngh the golicitor’s knowledge
of the existence of an earlier churge not beiog
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sufficient to deprive him of the benefit which he
had obtained by registration.
Upon the appeal,

Joshue Williams, Q C., and Burget, for the
applicant, cited Le Neve v. Le Neve, Amh! 435 ;
2 White & Tud. L. C. 28; Tunstall v. T'rappes,
3 Sim. 801; Benham v. Keane, 5 L T Rep
N.S.439, 3 De G, F. & 1. 318; Duskell v.
Bushell, | Sch. & Lef 99; Cheval v. Nichols, 1
Strange, 664; Sheldm v. Coz, 2 Fden. 234,
Davis v. Earl of Strathmore, 16 Ves. 419; Nizon
v lamilton, 2 Dr. & Walsh, 361 Robinson v.
Woodward, 4 De G & Sin. 8625 12 L. T. Rep.
N. 8 533: Wormald v. Muttand, 18 W R. 832 ;
Espin v Pemberton. 32 L T Rep 250, 345; 3
De G. & J. 547 Lee v. Goeen, 26 L. T. Rep.
802; 6 De G., M. & G. 155.

Southgate. Q. C . anl Everit!, for the respond-
ent cited—Jolland v. Staivbridge, 3 Ves. 478 ;
Wyllie v. Polten, 9 1, T. Rep. N. S. 71; 3 DeG.
J. &S 595; [linev. Dydd. 2 Atk 275 Sharps
V. Foy. 19 L T. Rep. N. S 541 : L Rep. 4 Ch.
App 33; Chadwickv Turner, 14 L. T Rep N. 8.
86: L. Rep. 1 Ch App 38i0; Kennedy v Green,
3 My. & K. 699 Alerbury v. Willis, 27 L. T.
Rep. 301, 8 De G.. M. & G. 45%; Wyatt v.
Barwell, 19 Ves 4355 Iewirt v. [oosemore. 9
Have, 4495 Lord Forbes v. Deniston, 4 Bro . C.
189, 19 L T, Rep. N 8. 288; Newton v. New-
ton, L. Rep. 6 Eq 185.

The Lorv CuaNcrrron (Matherley)—T cannot
ngree with the view taken by the Master of the
Rolls in this case  The case ix, in my opinion,
settied by the nuthorities, and the only question
which has to he decidad i, had or had not Me.
Stagg (the second mortgagee) at the time he ad-
vanced his money, notice of u prior incumbrance?
Looking ut the facts, it is not easyta say he had
not. Now. it was settied iu the case of fine v.
Dodd. and has heeu held in every case of a simi-
Ine kind since then, that it is not sufficient that
the person huving the sccend incumbrance in
point of date, shoutl at the time have a inere
euspicion of an eariier incumbhrance, but it must
be proved that he had actuil rotice of it; but
such actual notice when clearly proved renders
it fraudulent to att-mpt to obtain priority, when
you are not entitled to it. by atteinpting to take
advantage of the Registry Actu; and where
there is guch actual fraud in the person repis-
tering the second incambranc», the first incum-
brance, though unregistered. will not be post-
poned.  The question remnins, what is actual
potice? Notice to the solicitor nbout the traps.
action in question at or near the same time as
employment of him by the client is clearly such.
It is not ineorrect to call such notice actual no-
tice the client, for whatever notice your agent
bas, that nutice must be imputed to you. There
was in this case plaiu and distinct notice on the
part of the solicitor at that time employed by
Mr. Stagg. and this notice must he carried on
to him  No moral guiit is imputed to Me. Stagg.
Robinson, the solicitor, was also the trustee of
tiis very praperty for the purpose of mortgag.
ing it. Iall, to whom the property belonged,

weems to have eoncurred in these mortgages, and
Robinson then, in pursuance of his trusts, pro-
ceeded to raise mouney, first from Misas Leigh on
the 10th May, 1862; and on the 9th July he
raises mouney from Mr. Stagg; Robinson being

then employel by Stagz as his solicitor. In
that state of facts it ¢.uld not be argued that
the sohicitor bud not at that time notice of the
first incumbrance : that point has been raised in
some of the casxes cited, but that question did
not arise here, for it was money being raised on
the snme property and almost at the same time
78 Mr. Stagg’s incumbrance. As to Kennedy v.
G'reen, that was a case where the solicitor was
himself the nuthor of the fraul which affected
the title, and the fraud was committed under
circumstances apparent on the fuce of the deed,
which would have exciteld the suspicions of a
professional man. and have led to inquiry. In
Atterbury v. Wallis. Lovd Justice Turner. refer-
ring to that case, meets it by saying, ** The case
of Kennedy v. Green was much relied on upon
the part of the defendant iu the argument upon
this part of the case, but I thought in Iowut v,
Loosemore, and 1 continue to think, that that
€1se does not govern cases like the present  In
that case there was fraud independently of the
question whether the act which had been done
was made known or not.  Insuch cases as the
bresent the questicn of frand wholly depends
upon whether the act which has been done was
made kuown or not” In Sharpe v. Foy, the
case was like Kennedy v. Green; there was an
express intent to defranl. In connecticn with
this, a point which I thonght daring the argua-
ment might create a difficulty, does not seem to
do so, when the facts are examinel. viz, whe-
ther or not Robinson, being guilty afterwards of
gross fraud, you could fasten upon him at the
date of these mortgnges any fraudulent intent ?
But T eannot see that this is possible, fur though
he neglected his duty grievously, he was not
then concerned in any fraud—at least so fur as
appears from the evidence. 1 cunnot adopt the
view of the Master of the Rolls as to the wife
in the case of Le Neve v. Le Neve buing a party
to the fraud there practised, though the whole
transaction was clearly fraudulent from begin-
ning to end. Lord Hardwicke in that case said
that a secoud parchaser with notice of a prior
purchase getting his own purchase firgt regis-
tered, was guilty of fraud, the design of those
Acts being only to give parties notice who might
otherwise, without such registry, be in danger
of being imposed on by a prior purchase or mort-
g'ge. which they are in no danger of when they
have notice thereof. There is no difference in
the Registry Actsas to the point of notice. I
Lold that what the solicitor knows, the client
must be clearly taken to know, unless the case
can be brought within the principle of Kennedy
V. Green. It has been argued that becnuse an-
other solicitor was employed by Stagg after
these transactions, who, in fact, registered his
mortgage, that ought to put Stagg in a better
position, but I am unable to see how that ¢an be.
Being of opinion, therefore, that the authorities
on this subject have been nll one way, and that
actual notice of Miss Leigh's mortgage by Ro-
hinson  (Stugg’s solicitor) has heen clearly
proved, Stage himself wust ba decmed to have
had notice of it, and therefore cannot take ad-
vantage of his prior registration. The decree
of the Master of the Rolls must, therefore, be
reversed, and the chief clerk’s certificate upheld,
and Miss Leigh’s mortgage declared a prior in-
cumbrance to that of Mr. Stagg.

— o A ———————————— "
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MIDDLESEX SESSIONS.

REeq. v. TAYLOR AND SMITH.

Conspiracy—Evidence.

Prisoners were indicted for conspiring to commit larceny.
A second count charged an attempt to commit a lareeny.

The evidence was that the two prisoners, with another
Loy, were seen by a policeman to sit together on some
door-step near a crowd, and when a well-dressed person
came up to see what was going on, one of the prisoners
made a sign to the others, and two of thewm got up and
followed the person into the crowd. One of them was
scen fo lift the tail of the coat of a man, as if te ascer-
tain if there was anything in the pocket. but making no
visible attempt to pick the pocket; and to place a hand
against the dress of a woman, but no actual attempt to
jnsert the haund into the jocket was observed. Then
they returned to the door-step and resumed their seats.
They repeated this two or three times. There was no
proof of any preconcert, other than this proeeeding.

Held, not to b sufficient evidence of 4 conspiracy.

Held, also, not to be evidence of an attempt to steal.

25 L. T. N. 8. 75.)

The prisoners were indicted for conspiving to-
gether to commit larceny from the person of
Her Majesty’s subjects.

Another count in the indictment charged an
attempt to commit a larceny.

Moody for the prosecution.

It was proved by two detective cfficers that a
crowd was collected in the street, that the pri-
soners, with ancother boy, were sitting on a door-
step ; that when a weli-dressed man or woman
went to look into the crowd one of the prisoners
nudged the others, whercupon two of them rose
aund followed that person. In the ense of n man,
they were seen to lift his coat-tuil, as if to ascer-
tain if there was anything in his pocket; but
they did not attempt to insert a hand in the
pocket.  In the case of o womsn, they went and
stood by her side; the haud of one of the pri-
soners were seen to go against her gown, hut it
was not scen as attempted to be thrust into her
pocket, nor was any complaint wade by these
persons of any such attempt.

Mr. Serat. Cox —There is no evidence either
of a cavspiracy or of an attempt to steal. To
constitute an attempt, some act must be doue
towards the complete offence. [eeling a coat-
tail to ascertain if there is aunything in the
pocket is not an attempt to do the act of picking
a pocket, for it may bLe that nothing was found
to be in it, and therefore they did 1ot proceed to
the commixsion of the act itself; and il there was
nothing in the pocket, even putting the hand
into it has been Leld not to be an attempt to
steal. Dut here there is not avy proof that the
pocket either of the man or woman contained
anything, or indeed that they had any pockets
at all.

Moody—Tut the count for conspiracy meets
this abjection. It charges them with cunspiring
together to commit larceny. which is an indict-
able offence, und it will be for the jury to eay if
being together und acting tegetherin the manuer
described is nut evidence that they had concocted
A gystem of robbery.

Mr. Sgrar. Cox.—To sastain a charge of con-
8piracy there must be evidence of coucert to do
the itlegal nct. In cnses of treason, where the
law of conspirncy has been mast frequently ap-
Plied, some evidence has usually been given of
something snid or done by the defendauis previ-
ously to the commission or attempted commission

of the act for which they have conspired. from
which the conspiracy may be inferved . The pe-
culinrity of this case is that the ouly evidence of
conspiraey is the act itself. and the maoner ia
which it was done  But then, according to the
view which I have just taken of the nct itself, it
was not illegal, because it did not nmount to an
attempt to pick pockets. Itappears to me to be
impossible to say that the doing of an act not
illegal is evidence of a congpiricy to doaniilegal
nct, there being no other evidence of the con-
spiracy than the nct so done. Icaunnotallow the
cuse to go to the jury. The poiut is a very nice
one, aud, [ think. quite new; but [ am so0 clenrly of
opinion that. whatever may he tie suspicions as
to the intentions of the prixuners, theve iz not
sufficient evidence to justify their counviction,
that I cannot reseive it. Not Guilly.

CORRESPONDENCE.

ITpuses of Industry, and DPayment for
Religious Instruction.

To tue Epirors or tiug Locar Courts GAZETTE.

GentieneN,—The Act respecting Municipal
Institutions of Upper Canada, section 413,
amongst other things, enacts that the
Council of every County may establish a
House of Industry and a Iouse of Refuge,
and provide by by-law for the erection and
repair thereof, and for the appointinent, pay-
ment, and duties of inspector, keepers, matron
and other servants for the superintendence,
care and management of such Hcuse of In
dustry or Refuze, and in like manner make
rules and regulations, not repugnant to law.

Under the above provisions avould it be
illegal or repugnant to law for a County Coun-
cil to grant county funds to pay a minister of
any of the Christian denominations to visit
the House of Industry for the purpose of
giving religious instrucdions to the inmates.

By giving your opinion in your next issue
of the Local Courts and Municipul Guzette,
you will oblige.

A SUBSCRIBER.

County of Norfolk, 16th Feb., 1872.

[We think it was not the intention of
the Legislature that the funds of the muni-
cipality should be expended in providing
religious instruction for the inmates of Houses
of Industry and Refuge. 'The County Council
may uader section 413 provide by by-law for
the appointment, payment and duties of in-
spectors, keepers, matrons and other sercants
for the superintendence, care and management
of such House of Industry or Refuge. But
these words cannot be heid to include
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epiritual care or management by ministers
of religion, without placing upon them a forced
construction.

Again by the 416th section, which says
that **the inspector shall keep an account of
the charges of erecting, keeping, upholding
and maintaining the House of Industry or
Refuge, and of all the materials found and
farnished therefor, &c,” it would seem that
the inspector’s account should include all the
expenses of the House, and yet this section
does not seem to contemplate charges such
as those for religious instruction.

The policy of the law in this country is
against any such appropriation of public
funds—whether wisely or not, is a matter
which does not enter into this discussion.]—
Eps. L. C. G.

REVIEWS.

Our Firesipe Frieno: A new Chicago ven-
tare, that covers the same ground in illustra-
tion and letterpress as the New York Ledger.
We have found some amusement in looking
over its columns. ** Bandy Tag” commences
in the most thrilling manner, though we notice
the author rather confuses the functions of
shuttlecocks and battledores. 'This story is
probably quite as objectionable as the ordin-
ary run of American works of fiction. The
verses on * The Burning of Chicago,"by Will.
M. Carleton, fully sustain the reputation
of that yeoung, though widely-known poet.

One graphic couplet refers to the attempt
of some enterprising citizen of the baser sort
to set fire to a row of houses on his own
account:

¢ The best line of action to follow, for yonder unprineipled
scamp,

Is simply a line of stout cordage—one end on the post of
alamp !”

APPOINTMENTS TO OFFICE.

CORONERS
BENJAMIN TIIOMAS McGHIE, Esq., M.D., to be an
Associate Coroner for the United Counties of Leeds and
Grenvilie; HUGH ALEX. MABES, Esq.. M. D, to be
an Associate Coroner for the County of Norfolk., (Ga-
getted Nov. 25th, 187L.) :

NOTARIES PUBLIC FOR ONTARIO.

JOHN G RIDOUT, MARTIN H. L. GORDON, and
GEORGE KERR, Jun, of the City of Toronto; JOUN
. KIRCHOFFIR, of the Town of Port Hope; and
DAVID THOMAS DUNCOMBE, of the Town of Suncue,

““gaquires, Barristers-at-Law.  (Gazetted Dee 2, 1871)

WILLIAM PORTE, of the Village of Lucan, Esq, anl
JOHN WINCHESTER, of the ity of Toronto, Attorney-
at-Law. (Gazetted Dec 9th, 1871)

JOHN BAIN, of the City of Toronto, and THOMAS
MAITLAND GROVER, of the Village of Norweod, Esqs.,
Barristers-at-Law. (Gazetted Dee. 30th, 1871)

JOHN ROBISON CARTWRIGHT, of the Town of Port
Hope, GEORGE CHRISTIE GIBBONS and HUGH
MACMAHON, of the City of London, JAS. STRACHAN
CARTWRIGHT, of the Town of Napanee, and THOMAS
MAITLAND GROVER, of the Village of Norwood, Esqs.,
Barristers-at-Law, and SAMUEL BARTON BURDEITT,
of the Town of Delleville, Gentleman, Attorney-at-Law,
(Gazetted Jan. 6, 1872) :

COUNTY ATTORNEY.

EDWARD GEORGE MALLOCH, of the Town of Perth,
Esquire, Barrister-at-Law, to be County Attorney and
Clerk(&of the Peace in and for the County of Lanark, in
the vdom and stead of Donald Fraser, Esquire, deceased.
(Gazetted Jan. 6, 1872.)

DEPUTY CLERK OF THE CROWN.

IVAN O’BEIRNE, of the Town of Peterborough, Esq.,
to be Denuty Clerk of the Crown and Clerk of the Coun
Court of the County of Peterborough, in the room and
stead of Thomas Fortye, Esquire, deceased. (Gazetted
Jan. 6, 1872.)

SPRING CIRCUITS, 1872.
EASTERN CIRCUIT.
(Hon. Mr. Justice Morrison.)
Brockville.. . ... Wednesday. . ..18th March.
Perth ..... ... Tuesday ......19th March,
Kingston.......Monday.......25th March,
Ottawa ........Monday.......8th April.
Cornwall ......Tuesday ......23rd April,
L'Orignal......Tuesday ... ..7th May,
Pembroke......Tuesday ......14th May

MIDLAXD DISTRICT.

(Hon. Mr. Justice Wilson)
Napanee....... Wednesday ...13th March.
Belleville ......Monday.......18th March.
Cobourg . .....Monday.......1st " April,
Peterborough .. Monday.......15th April,
Lindsay .......Monday.......22nd April.
Whitby .......Tuesday ......80th April,
Picton.........Tuesday ......7Tth May

NIAGARA CIRCUIT.

Barrie.........Wednesday....13th March.

St. Catharines..Tuesday ......12th March,

Welland ..... Monday.......18th March,

Hamilton .,... . Thurslay ..., . 4th April,

Milton ..,...... Tuesday ......23rd April.

Owen Sound ...Monday.......13th May,
OXFORD CIRCUTT.

(UHon. Mr. Justice Gwynne.)
Cayuga........Thursday .....21st March,
Simeoe ... .....Monday.......25th" March.
Brantford. . ....Tuesday ... ..2nd April,
Berlin ........Wednesday....l10th April.
Steatford.. .. ... Monday. .. ., 15th April.
Guelph . .......Monday...... 220d April,
Woudstoek ... . Tuesday ......7th May.

WESTERN CIRCUIT,

(Ton Mvr. Justice Galt.)
London........Monday.......25th March.
St. Thomas ... . Tuesday ......9th April,
Chatham ......Tueslay ......16th April
Sarnia ........Tuesday ......23rd April.
Sandwich......Tuesday ......530th April.
Goderich ..., Mondav.......6th  May,
Walkerton ... .. Tuesday ......14th May.

HOME CIRCUIT.
(The ITon. the Chief Justice of the Common
Pleas.)

Brampton...... Wednesday... 13th March.
Toronto .......Tuesday ......19th March,
/
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