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any provisions for the joint and separate cre-
ditors dealing independently with the e.states
on which they respectively have a primary
lien.

Held (Moss, C.J.A., Burton, Patterson, and
Morrison, JJ.A.), that a deed made between a
member of an insolvent firm and his separate
creditors, without reference to the joint cre-
ditors i invalid,

J. N Kerr, Q.C. (with him W. R. Mulock,)
for the appellants.

Rose, for the respondents.

Appeal allowed.
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COURT OoF APPEAL,
From Elec, Ct.] [Jan, 8,
RE Lincorn ELkcTION.
Defective voters’ list.
1{er (Moss, ¢, J. A., Burton, Patterson and
-), that the right of a voter,
0 entered on the voters’
franchise, is not destroyed
188 a sufficient description (or
any description) of the rea] property on which
his qualification Adepends,
Hodging, Q.C., for the petitioner,
Bethune, Q.C., for the respondent,

From C. ¢, York.]

. [Jan. 8.
RE WaLggg,

Tnsolvent Act of 18756— Composition and discharge.

The Insolvent Act of 1875 does not contain

husband and family lived together on another
farm at some distance therefrom. The hus-
band sowed the seed on the plaintif’s farm
from which the crop of hay seized by the de-
fendant under a f. Jfa. goods against the hus-
band was raised, but the hay was cut and
stacked for the plaintiff as her own property,
and the husband had not further interfered in
the management of her farm,

Held, that the husband not being in the
apparent possession or management ‘of the
farm, and the same having been acquired by
the wife after the Married Woman’s P‘roperty\
Act, 1872, it was to all intents the wife’s s?-
DParate estate, and that the hay raised from 1’t
was not liable to be seized by the husband’s
T T8. .
’ eRdtﬁ: absolute to enter verdict for the plain-
tiff.

J. Reeve, for plaintiff.

F. Osler, for defendant.

BARBER V. MAUGHAN.
Chadttel mortgage— Renewal of,

Held, following Walker v. Niles, 18 Grant,
210, and dissenting from O’ Halloran v. Sills,
12 C. P., 468, that where the affidavit and
statement filed on renewing a chattel mortgage
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. refer to each other and are intended to beread
together they may be 5o read.

The statute requires the statement to set
out the interest of the mortgagee in the mort.
gage and the amount due thereon, and says
that the affidavit must vouch for these state-
ments ““as true.” In this case the affidavit
was that the statement ‘“truly and correctly »
set forth, &e. Held sufficient,

McMichael, Q.C., for plaintiff.

Robinson, Q.C., for defendant.

. O’'DoNGHOE V. WirLsox.
Chattel mortgage— Sufficiency of.

Plaintiff’s chattel mortgage recited * where-
a8 the said mortgagee hath endorsed at the re-
quest and for the accommodation of the mort-
gagor - & promissory note . . for
$1,000,” &c. The mortgage witnessed that
the mortgagor, in consideration of such endor-
sement made before the execution of the mort-
8age, hath granted, &e. Plaintiff’s affidavit
stated that he endorsed the notc ; that the
mortgage was executed in good faith and ex-

pressly to secure the payment of the

note and
security,

and indemnity to plaintiff against
said endorsement, and not for the purpose “ of
Protecting ” the goods, &c., covered by it from
the creditors of mortgagor.

The bona fides of the mortgage was admitted,
but it was contended that the recitals and the
affidavit were insufficient under the statute 5
the recital because it did not set out the nature
of the agreement between the parties, and the

affidavit for non compliance with the statute
in several particulars,

Held, that the mortgage and affidavit com-
plied with the statute,

O’ Donohoe, for plaintiff,

Donovan, for defendant,

FirzrENRY v. Murpny,

Seduction— Contradict Y evids K.

damages.

In this case the evidence was directly con-
tradictory. The plaintiff, a married man, wag
an engine driver, and the girl his servdnt,
There were circumstances which if the defeng.
ant was guilty would tend to inflame the minds
of the jury, and there was no particular evi-
dence of defendant’s circumstances.
found a verdict of $2,000,

The Court refused to set agide the verdict as
excessive,

e

The jury

Meredith, Q. C., for the plaintiff.
MacMahon, Q. C., for defendant.

BURGESs v. BANK oF MONTREAL.
Tax Sale—Insufficient description-—32 Vict., cap.
36, sec. 155, 0.

On the 9th November, 1860, the day of the
sale, a sheriff gave a certificate to a purchaser
of lands sold for taxes, describing the lands as
““5 acres of land to be taken from the S. W.
corner of the 8. W. } of lot 3, in the 11th con.
of East Zorra.” The Sheriff’s book described
the lands sold as ““5 acres from the S. W. cor-
ner,” &c. On the 17th September, 1866, the
Sheriff who sold the land having died, his suc-
cessor made a deed of the land to the pur-
chaser, describing it by metes and bounds,
making the land conveyed nearly a square at
the S. W. corner.

Held, that the description in the certiﬁcate
being indefinite and the deed made by a filffer-
ent Sheriff, it was impossible to identify the
land sold, and the sale was void.

Held also, that the defect was not one cured
by 32 Vict., cap. 36. sec. 155, O.

Bethune, Q.C., for plaintiff.

Becher, Q. C., for defendants.

REGINA v. NasmiTH.

Criminal law—Neglect to maintain wife—

32.33 Viet., ch. 20, sec. 25.

Anindictment under 32-33 Vict., cap. 20’
sec. 25, against a prisoner for neglect to main-
tain his wife need not allege that the wife is
ready and willing to return and live with the
husband, and such allegation, if inserted, need
not be proved, and may be struck out.

Under this Act the Crown must make out
such a case as would entitle the wife to &
decree for alimony in equity.

In this case it did not sufficiently appear
that the wife was in want of food, clothing,
&c., or that the husband had the ability t0
provide it; the conviction was therefor®
quashed.

Irving, Q, C., for the Crown.

W. Francis, for the prisoner.

REGINA v. HAINES ET AL.

Criminal low—Trial by Judge—38-38 Vict. cap-
21, sec. 1104
Held, that where prisoners elect to be tried
before a judge alone, the judge has the pOW;;
to find them guilty of an offence under 32-

i

4
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Vict., cap. 21, sec. 110, in like manner as a
jury could have done. £z, gr., he could, if the
prisoners are charged with larceny, and the
offence proved ;g false pretences, find them
guilty of the latger offence.

Hardy, Q. C., for the Crown.

H J. Seott, for Prisoners.

GIBSON v. Crty oF OTTAWA,
Municipal corporation— Liakility for work not
contracted for,

Plaintiff, engaged under a contract with the
Water Commissioners of Ottawa to excavate
certain soil ang rock, and remove it not farther
than 300 feet from the said works, was directed

by the Engineer of the Water Commissioners

to break up the material and spread it on the

arches and approaches of g bridge built by the
city, the defendants. The chairman of de.
fendants’ Board of Works verbally agreed to
this.

Held, that plaintiff could not maintain an

action for this work against defendants—a

municipal corporation—though the work was
necessary to the completion of the bridge and
Was a public benefit, ag it bad not been ordereq
OF payment provided for it,

Beaty, Q. C., for plaintiff.

Bethune, Q.C., for defendants,

HaLL v. Evaws,

Statute of limitatitma—EaaemeMa—A neient light.

Semble, that the recent statute of limitations
of Ontario does not extend to easements,

t s 80 that no portion of the windows
10 the new Portion occupied any portion of
them in thejy first position,
e law ag to ancient lights in Ontario dis-
cussed, and the cases collected.
Beaty, Q. C., for plaintiff,
Ferguson, Q. C., for defendant,

BrigLg v, Duxke,
Poaaessian—Statute of Limitations.
Where a patentee of g half-lot of 100 acres,
B 1837, built a house on the south half of it,
cleared land and cultivated it for a few years,
and then sold first the south half of the lot, 50

i

acres, and then the quarter immediately north
of it, and left the country and never returned
to the lot.

Held, that she had under the circumstances
taken actual possession of the North i undis-
Posed of by her, so as to disentitle the plain-
tiff of the right to bring an action to recover
Possession under C. S. U. C., cap. 88, sec. 3,
s amended by 27-29 Vict. cap. 29.

Armour, Q. C., for the plaintiff,

J. W. Kerr, for the defendant.

VANSICKLE v. KELLY.
Will, construction of —Right of way.

A testator by his will gave one-half of a lot
to his son C. and the other half to his son w.,
and declared that jn order to render it conve.
nient for C. to obtain free access to his land
from a side road, that a lane then running
across the land devised to W, commencing at
a gate named should * e kept and remain
open for the free access” of C., his heirs and
assigns, .

Held, that the testator’s intention wag that
the lane should remain in its condition at the
time he bequeathed it, and that the words
‘“shall be kept and remain open,” did not give
defendant, who claimed under C., the right to
remove the gate,

Osler, Q. C., for plaintiff.

Bobertson, Q. (., for defendant,

COMMON PLEAS.

IN BANCO.--—"VIICHAELMAS TERM.
Decemser 19, 1877,

MurpHY v. THOMPSON.

Contract—Statute of Frauds—Authority of agent.

On the 5th January, 1877, the defendant, at
Toronto, wrote to the plaintiff at Mount For-
est, stating that * our Mr. Peters,” defendant's
agent, ‘‘ advises me that you have a car or two
of hogs” and requesting plaintiff to state ave-
rage weight and lowest price for one or two
cars. Tt did not appear whether there was
any answer to this or not; but on t]}e 19th
January, Peters telegraphed the plaintiff from
Harriston, to name lowest for one or two cars
of hogs and give avérage, The plaintiff tele-
graphed Peters inreply, ‘ Will take seven-ten
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here, average two hundred.” To which Peters
telegraphed in reply: “Will accept your
offer, seven-ten, $7.10 Order cars. Coming
to-day.” The defendant objected that there
was no complete contract within the Statute of
Frauds, as the words *“ Order cars” must be
read, ‘‘ Provided you order cars, thereby add-
ing a new term to the contract, which had
never been agreed to by the plaintiff; and also,
that Peters in accepting for defendant had ex-
ceeded his authority, which was limited as to
price ; and in proof of such limitation telegrams
which had passed between Peters and defend-
ant, but of which the plaintiff was ignorant,
were put in evidence. The jury found that the
agency was a general one, and they entered a
verdict for the plaintiff,

Held, that the plaintiff was entitled to re-
cover ; that there was a complete contract,
the words ““ order cars ” not having the effect
contended for them ; and that Peters had au-
thority to bind the defendant.

-Cattanack, for the plaintiff,

M. C. Cameron, Q.C., for the defendant,

NORVAL V. CANADA SOUTHERN R, W. Co.
Land—Compensation— Ejectment

The Canada Southern Railway Company re-
quiring certain land owned by the plaintiff for
the purposes of their railway, gave the plaint-
iff notice, under the Statute, of their so requi-
ring it, and of their willingness to pay him
$1,000 as compensation, and further notifying
Lim that in case of his refusal to accept, an
application would be made to the County Judge
for immediate possession. The plaintiff having
refused the compensation and to give defend-
ants possession, they accordingly made appli-
cation to the County Judge, and on giving the
necessary security for the Payment of the
amount to be awarded within a month there-
after, obtained a warrant placing them in Ppos-
session. On 21st March, 1876, an award was
made which, after reciting all the proceedings
as regular and sufficient, awarded the plaintiff
$7,2€0 as compensation. The Company did
not pay the amount awarded, but, acting under
38 Vict. ch. 15, appealed to a single judge to
set the award aside or reduce the amount
awarded on the ground of its being excessive.
The case was heard, and on 10th March, 1877,
judgment was delivered, dismissing the appeal,
The Company then gave notice of appeal to the
Court of Appeal. The plaintiff contended that
the Company, by not paying the amount,

awarded within the month had lost their right
to possession, and he brought ejectment.

Held, that the action would not lie, for the
defendants having obtained the possession
lawfully could not be deemed to be trespassers
merely by reason of their taking advantage of
the appeal afforded them to the single judge by
the Statute ; and that plaintiff’s remedy was8
confined to the award.

DEcEMBER 29, 1877.

DoviE v. CarroLL.
Promiemrf/ notes given to prevent a forgery becom-
ing public —Right to recover on.

In an action on two promissory notes, it ap-
peared that the defendant’s son had committed
forgery, and the jury found that the notes
were given by the defendant, the father, for
the money thus obtained by the son, in order
to prevent the scandal of the forgery being
made public,

Held, that there could be no recovery on the
notes.

McMichael, Q. C., for the plaintiff.

Robinson, Q. C., for the defendant.

Ross v. Esy.

Agreement—Sale of Goods— Property passing.

By a written agréement, dated 19th Febru-
ary, 1876, made between the plaintiff and one
Craig, Craig agreed to sell to the plaintiff the
Telescope newspaper, job office, and subscrip-
tion list, for $2,000; $500 to be paid on giving
possession, Craig to be released at the samé
time of a mortgage of $500 to one Cooper op
the plant, and to receive honses, &c., at a price
to be ascertained. For the balance, which was
to be paid within a year, from the date of the
payment of the first instalment, Craig was to
retain the Gordon press in the office, and such
further portions of the jobbing plant as would
fully secure him until he was paid. The agree-
ment was only to take effect if Craig obtained
an appointment in the Inland Revenue service 3
when it was immediately to take effect, as the
newspaper was his only means of support:
For the part’ retained by the plaintiff he wa$
to pay rent equal to eight per cent. on the bal®
ance unpaid.

On the 1st March, Craig received the Gov’

ernment appointment, and on the evening of
the 12th March the plaintiff paid $400 on 8¢
count of the $500 instalment, having obtain ’
time for the payment of the balance thereof -
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and it wag conte

nded by the plaintiff that what
then

k place, constituted a delivery of the

delivery took place, but that the
> © be completed on the following
Tmorning, when pot, being completed, Craig sold
the'800ds to the defendant. The plaintiff

having brought an action of detinue against
the defendant,

Held, that he coul
der the agreement,
Was not to pags,
ment of the $500,

d not recover for that, un-

the property in the goods
until in addition to the pay-

Bain, for the plaintiff,
Bethune, Q. C., for the defendant,
SAMUELS v, COLTER,
Chattel mortgage— Absence of re-demise—Seizure
before default—Right of action.
In this cage the

WESTGATE v, WESTGATE.
Bjectment— Bquitapi, defence— Injunction— Order
to execute conveyance,

In ejectment to recover certain land, defend-
ant set up a defence op equitable grounds, al-
leging that, in considerati
working and serving the plaintiff ang manag-
ing his affairs, the plaintiff Promiged, as a re-
ward therefor, to give the defendant the land,
and the immediate Possession thereof ; that

T made improvements, and
Was assessed and Paid the taxes on the land :

that defendant had Paid the full consideration

CANADA LAW JOURNAL,
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for the purchase thereof » and had performed all
conditions, ete., to entitle him to hold posses-
sion, and to all the plaintiff's rights in the
land.

At the trial the plea was proved ; but the
Plaintiff contended that the defendant could
Dot set up title in himself, becauge in 1874, he
had obtained possession from one Edwards,
who was then in possession as the plaintiff’s
tenant, and had paid to the plaintiff $70, due
to the plaintiff by Edwards for rent,

The Court held, that under the A. J. Act of
1873, the defendant was entitled to hold the
Possession, though he had obtained it from the
Plaintiff’s tenant, although before that Act he
would not have been able to do so, but would
have been driven to a suit in Equj
fic performance of the agreement ;
ordered the verdict which had been entered for
the defendant to stand ; and granted a perpe-
tual injunction against plaintiff taking any
Proceedings at Law to eject defendant, and also
ordered the plaintiff to executea

Osler, for the plaintiff.

McMahon, Q.C., for the defendant,

conveyance,

WHEELHOUSE v. Darcn,
Contractor ~Liability for default of—Lateral sup-
port-—Right to,

In this case it appeared that the defendant’s
contractor so negligently dug a trench to lay
the foundation of a house the defendant in-
tended building on her Iand adjoining the
Plaintiff’s as to undermine and take away the
Support to the wall of the plaintiff’s house, so
as to cause it to fall down.

For the defendant it was objected that there
Was 10 liability, as it was not the defendant’s
Personal default ; also, that no liability attach-
es where, as here, the relationship of employer
and contractor exists ; but only where it is
that of master and servant ; and also, that the
defendant had the clear right to Jexcavate on
his own soil, without any right in the plaintiff
to lateral support, or at all events that _such
support is limited to the land in its o'ngmal
state and not to the superincumbent weight of
the house,

The Court held that defendant was liable for
the default of his contractor ; and that the ob-
jection as to the right to the lateral support
were not tenable.

Bethune, Q.C., for the plaintiff,

Rock, Q.C., and H. J. Scott for the defend-
ant,
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KILBORNE V. Russ.
Promissory notes— Stamps— Executor—Reading.

A declaration by plaintiff, executor of the
estate and effects of Jacob Kitchen, decedsed,
under his last will and testament, proceeded
to state a cause of action upen a promissory
note made by the defendant, payable to Jacob
Kitchen, or bearer, averring that the plaintiff
became the bearer of the said note, and non-
payment.

The defendant pleaded want of stamps, to
which the plaintiff replied that when he be-
came the holder of the note he had no know-
ledge that the note was not stamped, and that
a8 soon as he acquired such knowledge, which
was since the commencement of the action, he
affixed double stamps,

The defendant demurred on the ground that
if the testator Kitchen had not stamped the
note in his lifetime, the plaintiff, as his execu-
tor, could not do so without averring that Kit-
chen himself had no notice that the note was
not duly stamped.

Held, that on this record the plaintiff mast
be taken to have stated a cause of action ac-
cruing in his own right, and that the words
(executor, &c.,) were merely descriptive.

Osler, for the plaintiff,

McClive for the defendant,

Pece v. NASMITH BT AL,
Contract—Engineer's certificate— Condition prece-
dent~ Unnecessary plea ordered to be struck out

Action on the common counts for work and
labour done by J. B. and W. B, alleging an
assignment in writing to the plaintiffs.

There was also a special count setting up a
written agreement, whereby the said J. B, ang
W. B. promised, covenanted and agreed to
execute and complete, according to specifica-
tions certain grading and grubbing at certain
named prices, and that defendants in considera-
tion thereof prowmised and agreed to pay them
the said prices, according to the amount of
work executed and completed by them ; that
the said J. B. and W. B., in pursuance of their
said agreement executed and completed certain
specified amounts of grading and grubbing, but
that defendants did not pay them or either of
them for the same, The declaration then
averred an assignment in writing to the plain-
tiff, and non-payment to him.

Plea : ‘that by the said indenture in the last
plea mentioned and by the said contract and
agreement therein mentioned and referred to,

it was further covenanted and agreed by and
between the said J. B. and W. B. and the
defendants, that all points in dispute, whether
as to the quantities and qualities of work or
material should be left to the decision of an
engineer named, and from that decision there
should be no appeal : that the alleged cause
of action of the said J. B. and W. B. in the
declaration mentioned, and alleged to be as-
signed to the plaintiff are matters in dispute
as to the quality and quantity of work alleged
to have been done by the said J. B. and W. B.
in performance and execution of the said con-
tract and of the covenants, provisoes and
agreements’ contained therein ; that the said
engineer has not determined or decided that
the said J. B. or W. B, or the plaintiff, are or
is entitled to any sum of money whatsoever.

Held, by Wilson, J., plea bad ; for, so faras
appeared therefrom, the defendant’s liability
arose independently of the covenant to refer,
and did not preclude the plaintiffs from suing
until he had obtained the engineer’s decision,
though he might be liable for a breach of cov-
enant for not referring,

The case was re-heard before the full Court,
when, by consent the former plea was put in,
which the Court considering sufficient to raise
the defence set up by the eighth plea, they
ordered the eighth plea to be struck out.

McCarthy, Q. C., and Boultbee for the plain-
tiff.

T. S. Kennedy, for the defendants.

BurNHAM v. WaDDELL,

Landlord and tenant—Landlord purchasing at
bailiff’s sale--Sale of goods— Bill of sale—Change
of possession.

The plaintiff leased certain premises to P.
and W., and the rent being in arrear, he caused
the goods in question to be distrained, and
after an unsuccessful attempt by the bailiff to
sell them, the plaintiff with the tenants’ con-
sent became the purchaser. The goods were
subsequently seized by the sheriff under exe-
cutions against the tenants, and were sold by
him. The plaintiff having brought an action
of trover against the sheriff,

Held, that he could not recover, for in no
event could the sale to him be supported ; for
if he claimed as a purchaser at the bailiff’s
sale, he could not as landlord become such
purchaser ; and, if he claimed as an ordinary
vendee from the tenants, the sale would be
void a8 against creditors, as the evidence shew-
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ed there was no bil] of sale registered under

the Statute, nor any actual and continued
change of Possession,

Hector Cameron,

a Q.C., for the plaintiff.

rmour, Q.C., for the defendant.

THoMpsoN kT AL. v, Dickson.

Married woman— Separate estate— Promissory
note.

Action againgt the defendant, a married
Woman, on a

Promissory note made by her to
her husband’s order, and endorsed by him to
thg Plaintiffs.  As evidence of the defendunt

Ing possessed of Separate estate, it was

Pf‘ove'd that under the will of her father, who
died in 1849, she was left 109 acres of land :
that she marrie

d in 1858 while a minor ; and,
that neither she nor her husband took posses-
sion of the land until she was twenty-one
years of age.

Held, following Johnston v, White, 40 U. C.

-» 309, that the land in question was
Separate estate

bound at law fo
ments,

Queere, whether a no
the hushand and void

not such
as the law contemplates being
r the wife’s debts and engage-

te made by the wife to
as between them obtains

vitality by being endorsed over by the husband
to a third person,

Foy, for the plaintiff,

J.E. Robertson, for the defendant,

Re PeriTion OF MINISTER oF Epucatos.
Union Schoop Section—Illegai Jormation—Subse-

quent Act legalizing—40 Vic., ch. 16. sec. 11,
sub-sec, 11 --Debentuyes.

In September 18
ships of East Nigs
the County Super

74, the Reeves of the town-
ouri and North Oxford, with
intendent proceeded to form
& Union School Section, comprising School
Se.ctions No. 1, North Oxford, and No. 5, East
Nissouri, [y January, 1875, and ever since,
trustees were elected for the Union Section, as
ection No. 1, North Oxford. And
frox.n t'he Same date this Union Section has
maintained g school-house for the Union, at
which some of the North Oxford children at-
tended. The Union Section levied school rates
for 1875 over the whole Union Section, but
Bone was levied by Section No. 1; and the
Legislative grant for 18756 was paid to the
Union Section, but under objection from Sec.
No. 1. Op the 28th June, 1876, inwas decided
in the cage of Halpin v. Calder, 23 C.P., 501,
that the Unjon section was illegally formed,

and that there was no right to levy for Union
purposes in Section No. 1. Immediately after
that decision, Section No. 1, bought additional
land and erected a new school-house, levied a
school rate for the year 1876, and issued de-
bentures, which are still outstanding. The
school in Section No. 1, was closed from lst
April, 1875, to 31st December, 1876 ; but since
the last named date has been kept open. On
the 20d March, 1877, the Act 40 Vie., ch. 16,
sec. 11, sub-sec. 14 was passed.

The Court in answer to the petition, were of
opinion, Gwynne, J. dissentin g, that the Union
Section existed as a fact on the passing of the
Act, and was legalized by it, and absorbed
Section No. 1, which therefore ceased to exist,
but that further legislation might be necessary

to provide for the debentures issued by School
Section No. 1.

Rock, Q.C., and 7', Wells, (Ingersoll), for the
Union Section.

Read, Q.C., and Ball, Q.C., for Section No.
1, North Oxford.

J. Q. Scott, Q.C., for the Minister of Edu-
cation.

PEERS v. Byron,
Ejectment — Tenant claiming as owner—Right to
insist on notice to quit.

In ejectment, it appeared that defendant
Wwas put into possession of certain land as ten-
ant from year to year, and paid rent. Subse-
quently he claimed the land as owner, and re-
fused to pay any more rent ; and at the trial,
after claiming the land assuch owner, and put-
ting the plaintiff to proof of his title, set up
that a six months’ notice to quit had not been
given, determining the tenancy,

Held, that the defendant having repudiated
and disclaimed the tenancy, could not at tfhe
last moment treat it as still subsisting, and in-
sist on a notice to quit.

Read, Q.C., for the plaintiff.

J. K. Kerr, Q.C., for the defendant.

RAMSAY V. STAFFORD.,

Lease —Surrender—Authority of wife—Evidence.

The plaintiff, a tenant of certain land, went
away leaving his wife in possession, and she
after his departure surrendered the lease to the
landlord on payment of a sum of money, it be-
ing agreed at the same time that she might
occupy the dwelling house on the place at a
named rent. The tenant subsequently returned
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and brought an action against the landlord for
entering on the demised premises and seizing
and selling the crops.
The Court held, and even assuming that the
wife had no authority to surrender the term,
the plaintiff by his conduct as appearing by the
“evidence after hig return, as also his paying
“#iX months’ rent of the house, under a new ang
inconsistent tenancy, was precluded from re.
covering,
Robinson, Q.C., for the plaintiff,
8. Richards, Q.C., for the defendant,

BLAck v. Morrashep.
Agreement to appoint indiﬂ'crentvaluator—Breach
of—Acceptance of person appointed.

By an agreement on the sale of goods, the
price was to be ascertained by indifferent, valu-
ators to be appointed by the parties ; and for
a breach of the agreement, to appoint such in-
different valuators, or to comply with the
valuation, a sum of $200 was to be recoverable
a8 liquidated damages. The parties did not
appoint indifferent valuators, but the persons
appointed were accepted without objection,
and made a valuation. The vendor refused to
comply with the valuation on the ground of its
not heing made in accordance with the agree-
ment ; and on this ground an action brought
against him to recover the $200, as liquidateq
damages for breach of the agreement, failed,
The vendor then brought this action against
the purchaser to recover the $200 as liquidated
damages for the breach of the agreement to
appoint an indifferent valuator.

Held, that this action would n,
appointment had been acce
tion.

M. C. Cameron, Q.C., for the plaintiff,
Diamond, for the defendant,

ot lie as the
pted without objec.

S —— T—
—

CANADA REPORTS.

ONTARIO.

COMMON LAW CHAMBERS,
{Reported for the Law Journal by

H. T. Brex, M. N
Student-at-Law.) M4

LItTLE v, Lings,

Arbitration. - Reference—Costs,
Held, that under the usual order of reference (Chit.

Notes oF Cases—LITTLE v, LiNgs—GILLESPIE v. ROBERTSON,

[C. L. Cham.

forms, 8th ed, p. 193), giving the arbitrator all powers
a8 to amendments of pleadings and otherwise, the ar-
bitrator has power to certify for full costs, and that con-
sequently when the arbitrator had not certified, a judge
in chambers has no power to do so.

[November 12, 1877—Mr. DALTON—WiL80N, J.]

A summons was taken out, calling on the
defendant to show cause why an award
made between the parties should not be refer-
red back to the arbitrator, on the ground that
he had neglected to certify for full costs, or
why the judge in chambers should not certify
for costs, under Rule 155. The order of refer-
ence followed Chit. Forms, 9th ed. p, 893, ver-
batim. The arbitrator found $73 to be due the
plaintiff, and did not certify for full costs. It
was alleged tha{ $145 had been paid after the
issue of the writ, aud that the arbitrator had
taken this sum into account in making his
award. 1t was also alleged that the arbitra.
tor had not certified becanse he thought he
had no power to do so under the order.

Mr. Ponton (Beaty, Hamilton & Cassels),
for plaintiff, contended that the arbitrator
had no power under the order to certify.
Such power must be given by the order in ex-
press terms, the words used therein having re-
ference only to amending and adding pleadings,
and disposing of record, &o.

H. J. Scott, for defendant. A judge in
chambers has no power to refer back the
award. The order gives the arbitrator full
power to certify.

Mr. DALTON.—The motion to refer back is
a motion which must be made in Court. The
words of the order giving the arbitrator * all
powers as to amendments of pleadings and
otherwise, as a judge sitting at Nisi Prius,” I
think, give him power to certify, and if so a
Judge in Chambers has no such power : Calder
v. Gilbert, 3 Prac. R. 127. The summons must
be discharged, but, under the circumstances,
without costs.

From this judgment the plaintiff appealed to
WiLsoN, J., who, however, refused a summons.

Reported for the Law Journal by N. D, BEcK, Student-
at-Law,

GILLESPIE v. ROBERTSON.
Stakeholder—Lien on deposit—Interpleader—C. S. U.
C., cap. 30.

A stakeholder allowed to retain, out of the moneys in
his hands, a sum sufficient to cover his cost of an inter-
pleader brought to try the right to the stakes.

[December 21, 1877—Mr. Davrox. |
This was an action brought to recover the
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amount of asum of mop
note deposited by
defendant ag g b
plaintiff on the
ditions contajn,
Davenport an,
ant,who wag

ey and a promissory
one Davenport with the
ailee, to be delivered to the
performance of certain con-
ed in an agreement between
d the plaintiff. The defend-
an attorney, had drawn up this
agreement and transacted some further pro-
fessional buginess between the parties rela-
tive to the subject matter of the suit,

On the 215t October, 1876, an order was
made in Chambers, under C. 8. U. C. , cap.
30, directing an issue between the plaintiff
and Davenport, as to the right to the money
and the note ; the order proceeded as fol-
lows :—¢That the costs of the defendant in
this action and incidental to this action in
reference to the subject matter of the said
action and of this application, be paid by
the unsuccessful party in the said issue, and
that the said defendant in this action shall
deliver up the said property the subject
matter of this action to the successful party
in the said issue, upon payment of any lien
or claim which he may have thereon.”

The issue having been decided in Daven-
port’s favour, on 13th December, 1877, on
the return of o summons which had been
served on the defendant’s agent, an order
was made for the payment by the plaintiff
of Davenport’s and the defendant’s costs,
and for the delivery to Davenport of the
sum of money and the note in the defend-
ant’s  hands, On the 18th December,
1877,

Crickmore filed an affidavit of defendant
stating that he believed the plaintiff was in
insolvent, circumstances, and that he would
lose the costs he had incurred unless he
were allowed to retain them out of the
morey in hig hands, and obtajned a sum-
mons to show cayge why the order of the
13th December should not be varied by pro-
viding that the defendant should be at
liberty to retain out of the money and note
in his hands, the costs therein directed to

be taxed and paid to him by the plaintiff, and

also the amount of any lien or claim to

which he should appear to be entitled, and
that the master of the Court should be

directed to take an account of the amount
of such lien,

On obtaining the summons the following
authorities were cited :—Ch. Arch. Prac.
1399 ; Simon’s Law of Interpleader, 2nd
Ed. 31; Pitchers v. Edney, 4 Bing. N. C.
721; Duer v. Mackintosh, 3 Moo. &, Se.
174, 2 D. P. C. 730 ; Parker v. Linnett, 2
D. P. C. 562; Reeves v. Barraud, 7 Scott,
281.

On the return of the summons, 4ylesworth
shewed cause. The defendant, upon obtain-
ing the interpleader order, being obliged to
shew (sec. 1), “by affidavit or otherwise
that he does not claim any interest in the
suit &e.,” cannot now set up any lien, at
all events he has no lien for any costs in-
curred before the commencement of the
suit, and the provision in the interpleader
order respecting the defendant’s lien should
not have been inserted : Braddock v. Smith,
9 Bing. 84, 2 Moo. & S. 181; Deller v
Prickett, 20 L. J. N. 8. Q. B. 151. De
fendant ang Davenport being equally in-
nocent, there is no reason why Davenport
should pay defendant’s costs. The Eng-
lish cases cited in support of the summons,
were all cases in which the funds were
directed to be paid into Court in the first
instance, and the stakeholder’s costs of the
application were allowed to be deducted
from such payment.

S. R. Crickmore, contra.

Me. Davrox said that the defendant hav-
ing accepted the position he did between
the parties at the request and for the con-
veuience of both of them, they should keep
him harmless, and the order he would
make would be that the order of the 13th of
December should be varied so as to provide
that the defendant should be at liberty to
retain out of the sum in his hands his costs
incurred in the suit and in the inbefpleader
proceedings, and that Davenport mlg'ht add
them to his costs against the plaintiff, but
that defendant should not be entitled to
retain anything for costs or charges incurred
before the commencement of the suit, and
that, as he had been served with the sum-
mons upon which the order of the 13th
December was made, he should have no
costs of this application.

Order accordingly.

?
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1, CHANCERY CHAMBERS,

(Reported for the Law Journal by

H. T. Brg, M, A,
Student-at-Law.

SADLIER v. SMITH.
Ezaminers Room—Witnesses —Contempt,

adeld, that under 34 Vict., cap. 12, sec. 9, a special
examiner has power to exclude witnesses from his room

durlng an examination, and he may exercise such power”

when the witness is a party to the suit.

Held, also, that a refusal to comply with the ruling of

an examiner, in not withdrawing when ordered so to do,
is # contempt of court.

[November 12, 1877. - Prouproor, v.c]

This was a motion for the costs occasioned
to the plaintiff by the postponement of an ex-
amination and of a motion for an injunction,
caused by the refusal of a witness to withdraw

from an examiner's room during the examina-
tion of other witnesses. The examination of
& witness on a motion for an injunction in the
suit, of which motion notice had at that time
been given, was being proceeded with, when
the defendant in the suit entered the exam.
iner's room. The plaintiff’s solicitor asked
that he might be excluded during the contin-
uance of the examination. The solicitor for the
defendant contended that the examiner hkad no
power under the Act, to exclude Wwitnesses.
The examiner, however, held that he had
power, aud requested the defendant to with-
draw, which he refused to do, on being so ad-
vised by his solicitor. The €xamination was
thereupon postponed at the Tequest of the
plaintiff. The motion for an injunction was
also postponed, the examination not having

been taken at the time the motion was return-
able,

Donovan for the plaintiff,

Mr. Doyle (J. O’Donohoe) for the defendant,

Prouvroor, V.C.—I am of opinion that the
examiner had powe

T to exclude the party from
his room. An examiner is bound to observe
the rules of evidence, If a party is dissatisfied
with an examiner’s ruling, he shonld neverthe-
less acquiesce. I think the refusal to withdraw
Wwas a contempt. The plaintiff is entitled to
the order with the costs of the motion,

—

SADLIER V. SMITH—TLaw STUDENTS’ DEPARTMENT.

LAW STUDDNTS’ DEPARTMENT.

SCHOLARSHIP EXAMINATIONS.

The following is the result of the Ex-
aminations for Scholarships, held on the
29th and 30th November last :—

First Year.—P. H. Drayton. 226; B. F.
Justine, 196 ; McCarthy, 171.—Mawimum,
300. ,

Second Year.—W. Neshitt, 278; F. Hod-
gins, 270; 8. J, Weir, 170. —Mazimum, 300.

Third Year.—H. P. Sheppard, 276; N. D.
Beck, 236; Wm. Fletcher, 196 ; Paiterson,
123. — M aximim, 300.

Fourth Year.—T. Ridout, 320; T. P. Galt,
312.— Maximum. 480.

The Examiners in their report directed
the attention of the Benchers to the ex-
ceedingly good examinations passed by
Mr. Galt and Mr. Hodgins, who stand
second in the fourth and second years
respectively, each of these gentlemen
being so close to the competitor who
succeeded in obtaining the first place as
to make the question of competitive merit
a difficult one to decide, and suggested
the propriety of awarding additional
scholarships to Mr. Galt and Mr. Hod-
gins ; the suggestion, however, was not
adopted by Convocation. '

EXAMINATION QUESTIONS.
CERTIFICATE OF FITNESS, MICHAELMAS
TERM, 1877,

——

Leith’s Blackstone—Taylor on Titles.

——

1. State precisely the rule as to deeds and

wills proving themselves after the lapse
time,.

2. In examining a title it appears ths!
one of the deeds was executed under a powe
of attorney. To what points should atte®’
tion be particularly directed? Give i’
effect of any legislation which may have re?

dered attention to some of the points W%
Decessary.
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3. Give the rule laiq down in “ Taylor on
Titles ” as t

o the circumstances under which
the Court of C icery will force a purchaser
ftl(;l téake & title which he contends is doubt-

4. What is the Jaw as to presumption of
death after absence in a question of title be-
tween vendor anq purchaser ? ’

5. What

U power has the Court of Chancery
as to appointment of trustees ?

6. Are Private Acts of Parliament of
themselves notice to purchasers I What is

the effect of a clause in such an Act declaring
1t to be a Public Act?

7. At a sale under execution of an equity

of redemption, the mortgagee becomes the
purchaser., State fully the rights of the
mortgagor,

8.. Stal}e the effect of the section relating
dmpou!:iom by tenants in tails for limited

te relating to the As-
surance of Estates Tail.

9. What is the law rel
when the legal estate and
tion meet ?

10. What is the meaning and the effect of
the Statute which declares that ¢ corporeal
hereditaments shall, as regards the convey-
ance of the immediate freehold, be deemed
to lie in grant as well as in livery 1”

ating to merger,
equity of redemp-

Smith’s Mercantile Law — Common Law
Pleading and Practice, and Statute Law.

—_—

1. State the different ways in which the
contract of Partnership may be dissolved,
with 8pecial reference to Proper precautions
to be taken on the happening of that event,
:.(I)ld any statutory provisiong relating there-

2. What is a bill of 1
the effect of an endorsement of it : (a) At
common law, (b) By statute.

3. Under w

. hat circumstances,
marrie i

ading, and what is

5. Where a surety has entered into a bond
Or payment in default of the principal
debtor, and the creditor extends the time

6. What is the rule as to appropriation of
payment ? Within what time after payment
on account can a creditor make an appro-
priation ?

7. A is employed by B to make some re-

pairs on a chattel, and the chattel is left
with A for that

urpose, Nothing is said
about payment, bul A owes B an amount
greater than the amount properly charge-
able.

In what position will A stand (1) in
case of action brought by him to recover the
value of his work done ! (2) In case of an
action of detinue brought for delivery of the
chattel ? Explain fully, referring to any

statutory enactments which may affect your
answer.

8. What is the effect of a plea of “Not
Guilty ” in an action of tort against a car-
rier! Give authority for your answer.

9. Give the form of a jurat to an affidavit
made by two or

more deponents. To what
extent 18 it imperative to comply with this
form, and why ?

10. If a Judge at nisi prius refers a cause
by the usual nisi prius order to an arbitra-
tor, and the arbitrator in dealing with the
case makes a mistake in law or fact, what
remedy have suitors ?

——

Equity.

1. A buys in his own name, by entirely
Separate contracts, two parcels of land. In
making these purchases, A acted as agent
for B, who paid the purchase money for one
parcel only, A advancing his money to pay
for the other parcel. B tenders to A the
purchase money advanced by him, and de-
mands a conveyance to himself of both
parcels, which A refuses, and denies the
existence of any trusts for B, and there is
no writing by which to establish a trust.
What, if any, are B’s rights in respect to
these parcels of land 7 Explain.

2. Under what circumstances, and by
what authority, may the Courts of Law or
Equity in this Province appoint a person to
represent the personal estate of a deceased
person? Wherein do the powers of the
person 80 appointed differ from those of a
legal personal representative, appointed by
the Surrogate Court. )

3. On the sale of lands the vendor in
proof of title produces registered'memo-
rials, but not the instruments to which they
relate. Under what circumstances are these
memorials sufficient evidence of the instru-

ments of which they purport to be me-
morials ?

4. A being possessed at the time of his
death of certain property, real and personal,
dies intestate, leaving several children.
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Under what circumstances Ay one Or more
of these children be excluded from any
share in the estates?

5. Certain lands situate in the United
States, are vested in A, a resident of To-
ronto, in trust to account for the rents
thereof to B. On A’s refusal to account,
what jurisdiction, if any, has our Court of
Chancery to grant relief ?

6. It is provided by the Act of Incorpo-
ration of a mining company that if ap
shareholder makes default in punctual pay-
ment of any instalments called up on his
subscribed shares, the shares themselveg
ard all prior payments made on account,
thereof, shall be forfeited. A shareholder
who has paid several instalments on hig
shares, refuses to pay a further call which
has been regularly made, insisting that in-
stead of forfeiting his shares, the company
should sell them, apply the proceeds in pay-
Ing up the stock and pay over the surplus,
if any, to him. This the company refuses
to do, and declares the shares forfeited,
although had theysold the shares as request-
ed, a far larger sum than was required to
pay up the whole unpaid portion of the
stock, would have been realized. Is the
shareholder entitled to any relief against
the company ? Explain fully.

7. Several persons being tenants in com-
mon of certain lands mortgage the same,
and the mortagee enters inte and continueg
In possession for ten years. In the ninth
year of his possession the mortgagee gives
to one of the mortgagors only a written

acknowledgment to the other mortgagors,
Who is entitled to redeem !

Suppose the foregoing had been the case
of one mortgagor, and several mortgagees
under the same instrument, and each mort-
gagee entitled to an undivided interest in
the mortgage money, and all the mortgagees
had been in possession as above, and one
only gives the acknowledgment, what effect,
if any, has this on the other mortgagees ?
Give reasons for your answer.

8. A, having an insurance on his life,
makes a voluntary assignment of the policy
to B in trust to collect the insurance mone
on A’s death, and apply the same for the
benefit of A’s children, no notice of the gs.
signment having been given to the insurance
company. A subsequently surrenders the
policy to the company, and receives its gnp.
render value. A never delivered the policy
to B, and now claims to be entitled to retain
the money got from the insurance company,
on the ground that the assignment being
without ¢onsideration, and that A had never
delivered the policy to B, the assignment
was not perfect, and that A could not have
been compelled to perfect it. Give your

opinion as to the soundness of A’s con-
tention.

9. Give an exception to the general rule
that ‘““a purchaser of personalty from an
executor is not bound to see to the applica-
tion of the purchase money.”

10. A testator by his will gives a sum of
money for the erection of a church on a
named lot. After his death it is found that
by reason of the Statutes of M.ortu‘mm! the
money cannot be legally applied in aid of
the particular charity mentioned in the will.
What becomes of this legacy ? Explain.

, [—
.

Leake on Contracts.

1. Classify ‘‘ Contracts implied by law.”

2. In what cases is a party at liberty to
shew that the agreement was understood by
him in a manner consistent with its terms,
but different from the application accepted
by the other party ?

3. Give Blackstone’s definition of ¢ guan-
tum meruit,” and “ Quantum valebat,”

4. What is meant by “a common mistake
of a matter of law,” and ‘‘a common mis-
take upon a matter of fact” ? )

5. In what cases will a set-off not be al-
lowed in an action on a contract ?

6. What is a chose in action ¢ and in what
respect, and from what years, has the law in
Ontario been altered (1) respecting the choses
in action of married women ; and (2) re-
specting assignees of choses in action ?

7. Give exceptions to the rule which re-

quires the common seal to contracts by cor-
porations.

8. What is the effect upon a written in-
strument of an alteration (1) by one party
without the consent of the other, and (2) by
a stranger ?

9. Whatis “ an executory consideration ” ?

10. Give an outline of the provisions of
the 4th and 17th sections of the Statute of
Frauds,

CONVEYANCING MADE EASY.

We commend to our young friends
the following cleverly rhymed, as well as
accurate paraphrase of a statutory deed,
sent to us by an occasional correspond-
ent. He styles it,
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“A DEED wrtHOUT AN AIM.7#

KNow all men by these
member,

This Indenture, made
cember),

One thousanq

(Better not le

By force ap

Chapterx(
see) ;

Between Jobn Smith
(blank),

(Setting forth where he 1
rank),

And Susan, his wife (of her free will and power),
Who joins fo

T the purpose of barring her dower ;
He, of the first part, of the second part, she ;
And lastly, John Brown, of the third part,

presents, and do ye re-
(say on some day in De-

eight hundred and seventy (dash)—
t the date and delivery clash) ;
d by virtue of Con. Stat, U, C.,
look in the Statutes and there you will

of (blank) in the county of

ives, and his calling or

grantee,
Doth witness that,
Of (the sum here
Which he hereb
As an adequate
To John Smith,
before,

, for and in consideration
insert) lawful coin of our nation,
Y acknowledges he doth receive
price for his lands, you perceive,
of the first part, as mentioned

Doth grant, convey, transfer,
o'er

All and singular those certain parcels or tracts

Of land (here deseribe them' according to facts),

To John Brown aforesaid, his heirs and assigns,

With their casements, ways, waters, their woods
and their mines H

Their profits, appurtenances, also their rents,

And in fact all that's meant by ““ hereditaments ;

Habendum, tuendum, which means, as you see

To have and to hold unto Bro

To his use and behoof, and to that of none
others,

Hisheirs and assi

His aunts and hj

assign, and set

t]

gn8, and his sisters and brothers,
8 uncles, and also his

cousins,
And children, although he may have them by
dozens ;
And Smith, of the first part, the covenantor,
08¢ name you ‘observe has been mentioned
before,
Doth coven,

That Brown and his heirs sha])
8ession

Of all that the hereinbefore described land,

And that free and clear of all kinds of demand,

Gift, grant, bargain, sale, jointure, dower, and
rent,

have quiet pos-

* Shakspeare— 3 little altered.

Entail, statute, trust, execution, extent,

Done, suffered, permitted, or otherwise made

By Smith or his heirs on the land now conveyed ;

And, that Brown’s estate may have the better
endurance,

Smith hereby agrees that such further assurance

As Brown or his heirs may in reason request,

And in counsel’s opinion may seem to be best,

He will execute ; so that there may be no flaw

To subject Brown aforesaid to process of la.'w H

Nor hath he done aught whose effect e’er will be

To incumber said lands in the slightest degrt'ee—

That his rights to the said lands may certainly
cease,

Smith doth by these presents remise and release

All his interest, title, estate, right and claim

Of, in, to, from, out of, and touching the same

To him of the third part, videlicet, Brown,

And those claiming under him all the way down ;

And Susan, in case she should outlive her spouse,

And should thereupon claim what the law her

. allows,

Doth hereby release all her claims and demands,

Right and title, to dower in or to the said lands,

In witness whereof, all the parties aforesaid,

Have hereunto set their hands and their seals,
and—no more said.

Signed, sealed and delivered in presence of me :
(Let the witness sign here, whosoever he be.)

CORRESPONDENOE.

Fusion of Law and Equity.

—_—

To THE EDITOR OF THE LAW JOURNAL :

SIR,—“ What we want, and at this
late day, at all events, have a right.to
expect, is one really good Act, which
will settle everything for years to come,
or at least put everything in the proper
course to accomplish that result.” So
speaks Q. C., in his letter to your Jour-
nal for November last.

Most assuredly we want it.  Just
think of it,—¢ settle everything for
years to come,”—grand, but oh! why
not for evert Have a right to ex-
pect” ¥ Well, -perhaps we have suf-
fered long enough, but then wha’t;
good thing “in this late day
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have we done that entitles us to it ?
Are we any better than our fathers 1 If
not, why before «this late day,” was
there no reason to anticipate the early
approach of a legal millenium. How.
ever, admitting that we have an indjs.
putable “right to expect ” everything to
be put straight “for Years to come,” who
are we going to get to do it? My,
Mowat could, but he wont, Mr. Mac-
dougall evidently is not the man, for he
will not admit as “ the fact is, that such
English Act has not accomplished all it
aimed at.” Who then? The qualifica-
tions required are great. Who can we
get? His information must be extensive ;
his familiarity with the present systems,
and particularly its abuses, large ; his
powers of conception and execution in-
genious and bold. Have we a man
equal to the task ¢ I am not prepared,
sir, to admit that we have not. Let me
mention some of the qualifications which
are possessed by one of our own Pprofes-
sion, & gentleman who, for the present,
shall be nameless, but who, at al] events,
isaQ. C. He is, sir, a man who thinks
he has  fuirly, thoroughly and impartially,
in your pages, discussed the subject ; a
man who would rise superior to all the
interests which would gather together for
the purpose of defeating the realization
of the scheme; a man who would not be
retarded by any false sympathy with
‘“those who know nothing but mere
chancery law, who practice nowhere elge
than in the Chancery Court, and who feel
in themselves that they have not the
capacity of learning what would enable
them to hold their own if the change
occurred ; whose occupation would he
gone if such an Act were passed.” A
man who has studied the working of
the English Act and can tell you exactly
why it did not give satisfaction—because
the greatest lawyers and statesmen in
England made “ a blunder as glaring ag

if they had enacted that from and after
a given day, every ordinary old half-
inch auger, every time it was used for
boring, should make a two inch auger
hole instead of, as heretofore, only a
half-inch auger hole,” (the blunder being
that the English Legislature contented
itself with enacting fusion of the Courts,
and did not supply “ them with any new
and more comprehensive system of prac-
tice or procedure ”-—a very large blunder
somewhere certainly, for, as a matter of
fact, the English Legislature did supply
one hundred and eighteen statutory
pages of new practice for the fused
Courts (see 38, 39 Vict. c. 77, pp. 778
to 896, and authorised the Judges to add
to it) ; and above all, sir, a man who
has perfect faith in the scheme, who sees
clearly that as soon as it is accomplished
“all will immediately be settled, and be-
come certain and intelligible,”—Heaven
bless him ! But after all might he not
fail ; has he really mastered all the de-
tails, and foreseen and provided against
all difficulties? ~ Why, yes! Listen!
First, change the names of the Courts
so that the Judges won’t know whether
they are Chancery or Common Law
Judges. For fear that any of them
might find out, sort them up, so that
every Chancery Judge will be between
two Common Law Judges, and overfy
Common Law Judge have equity op
both sides of him. “This would fix ip
the minds of the Judges that their re-
spective Courts no longer differ from one
another in any respect.” Secondly,* we
must thoroughly fuse ” the Courts, by
making all our Superior Courts, both
Courts of Law and courts of equity t0.
all intents and purposes.” Thiscan “ b¢
accomplished at one stroke, by simplf
passing some statute,”—no difficulty up-
on that score.  Thirdly, the Judgs®
should devise a new practice and procedur z
which should apply always until changed.

o
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You see, sir, it is quite simple,—by
Act of Parliament fhe Judges are to be
ordered to create a new practice. But
after all, Supposing that the creative
principle is not sufficiently strong in the
breasts of the unfortunate Judges. What,
then? Or supposing that the Chancery
Judges were Possessed of the absurd
notion that their present practice was
really an excellent one, and refused to
have it abolished, to make way for the
System in which a majority of the
Judges had faith—what then? 1 am
afraid, sir, that the only “devising” that
the Judges would accomplish would be
by their last wills and testaments, the
greater part of which would undoubtedly
reveal the impress of minds harassed,
Wworn and prematurely decayed by years
of hopeless effort, to eradicate from other
minds the ineradicable result of a life-
long devotion to one or other

system of

Ppractice,
Would it not be better, sir, if we are

* fairly,

thoroughly and impartially ” to
discuss this subject, to abandon
ing statements as to Chance
tioners,”

“ sweep-
ry practi-
and their system of practice,
and to endeavour, by a comparison of
the two Systems, to arrive at some set-
tled notion of What the new practice
should be. T make po charges, at pre-
sent, against, the Common Law system,
but will be glad, sir, you holding the
equal scales of the tournament, to be the

champion of the Chan
cedure

and an
turn,

cery system of pro-
» and on a scrutiny of abuses
omolies, to defend and attack in

Yours, &e.,
HuMBLE STUFP.

——

To THE EpITOR oF THE LAW JOURNAL.

DEAR SIR,—The let
vember number, by
the question of fu

ter in your No-
“Q. C.,” touching
sion of law and

equity, presents many mistaken views
on the part of the writer. Why should
he assume that those members of the
profession who are accustomed to prac-
tise in the Court of Chancery are the
stout opponents, not only of a proper
measure for bringing about Fusion,
but of the very principle itself; or why
should he arrogate to himself the right
to speak of them in the manner he
does in his letter ! The assertions he
makes as to the practice and procedure
of the Court of Chancery are not war-
ranted by the facts, and he forgets the
history of the Common Law pleading
and practice, of which he would fain
be the champion. Tt is not 8o long since
special demurrers and various other inj-
quities of practice and procedure, now
abolished, gave field and scope to the
subtle ingenuity of gentlemen of the
Common Law Bar.

For generations, if not for centuries,
the Courts of Common Law and their
procedure have been undergoing a pro-
cess of pruning and amelioration, till they
have attained their present state and
practice. In this connection we may note
the Statute 4 W. IV, (which abolished
a long list of proceedings, to find out the
meaning and object of which would re-
quire a considerable amount of study),
and the Common Law Procedure Act,
which wrought a vast change in the
whole Common Law procedure.  All
these reforms were needed, but even “ Q.
C.” will not deny that there is yet great
room for much amelioration in the same
quarter.

It is fair to say that all the Courts have,
as far as possible, kept pace with the
times, yet the blessings which we now
enjoy, in a somewhat reasonable system
of procedure and practice at law is due
in no small measure to the pressure of
the more liberal and enlightend jurispru-
dence and procedure administered in the
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Court of Chancery in England and here,
In fact, all the liberal ideas for which
Common Law men are glad to take credit,
have from time to time taken their rige
from the Equity Court.

In the Court of Chancery in this Pro-
vince, since the Honourable W. H. Blake
became Chancellor, about ten years after
its institution, reforms have been effect-
ed, where necessary, of quite as beneficial
a character as those effected at law, but
the same amount of arbitrary and unrea-
sonable practice never obtained in the
Court of Equity, during recent genera-
tions, as has been abolished by legisla-
tion of comparatively recent date at law.

To any one who is acquainted with its
Jurisdiction and practice, the suggestion
of abolishing the Court of Chancery ap-
pears puerile indeed. Let us examine
some of the reasons for this position as
briefly as possible. It is a common mis-
take, not only with the laity but even
with members of the profession, confin-
ing themselves to the Common Lay sys-
tem, to suppose that the business of the
Court of Chancery is all, or nearly all, of
the same nature, and capable of the same
procedure as that of the Common Law
Courts, as such. Now, more than half
of the business of the Court, of Chancery,
it is well known, may be described ag
‘“ administrative business ;7 familiar in-
stances of this are the common proceed-
ings for administration of testators’ and
intestates’ estates ; Suits for accounts of
partnerships ; suits and Proceedings for
winding up corporations and insurance
companies, &c. These matters consti-
tute the chief business in the offices of
the masters, and in every such proceed-
ing, the master ig required to unravel, in
a limited time, what the parties them-
selves have been wholly unable to do
without his aid, Many administration
and partnership suits which have come
under my own cognizance, have been dis-

posed of by the report of the master in

a few months, when complicated tran-
sactions of a decade or two, or more, in--
volving often hundreds of thousands of |
dollars, had to be investigated, sifted and
adjusted ; no other tribunal could have
brought about the result as expedi- :
ciously and well. Then the Court, in -
its administrative jurisdiction, and its
Jurisdiction over trusts, becomes the
controller of a very large number of :
estates and funds, which the parties

very gladly put under the safe guidance

of the Court, to guard the interests of

those too young, or from some other

cause, unable to look after their own in-

terests.

In administering these estates and
funds, applications to the Court are from
time to time, of course, necessary.

The laity, and those who do not under-
stand, or do not wish to understand, the
practice and jurisdiction of the Court,
are pleased to regard the suit or pro-
ceeding, in respect of which the estate or
fund came under the control of the
Court as existing till the fund is paid out,
and to cry out about delays ; while the
fact is that all the matters in which it
Wwas Decessary to exercise the judicial
fanction were disposed of in as short &
time as anybody could wish, and the fund
has remained in the Court merely await-
ing the coming of age of the beneficiary |
or the happening of the event provided
for under settlement or condition by
which the estate or fund is bound, As
to that part of the jurisdiction not ad- :
ministrative, it may be briefly compre-
hended under the head “litigious,” and :
it is a matter of notoriety to all acquaint-
ed with the Court that this part of the
jurisdiction is exercised as expeditiously 4
and certainly, with just as much con-
venience to everybody, as the business ;
requiring the same treatment is in any ;
other Court. There is this great differ- |
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ence in favour of the Court of Chancery,
that suitors are spared all the by-play of
formal verdicts and motions in term which
Common Law gentlemen are so well ac-
customed to, and so fond of.

For years the practice of the Court of
Chancery has been so framed as to allow
as little Opportunity for delay in any part
of its practice as possible. The greatest
facility is afforded to the opposite side,
always to assume the conduct of the pro-
ceedings, or have them summarily dis-
missed in the event of unmrecessary delay.
Each suitor has the matter of delay or no
delay completely in his own hands. With-
out enlarging further, it must be plain
that the jurisdiction thus exercised must
always be existent in some tribunal, and
Perhaps “ Q. C.” would be satisfied if the
Dame of the Court alone was changed,
Since the Passage of the Administration
of Justice Act, 187 3, it has been possible
to bring in the shape of suits in the Court
of Chancery many matters exclusively
cognizable in Courts of law, and vice versa.
I would refer “Q.C.” to the officers of
the different Courts as to what the re-
sult has been, He will find that the
business of the Court of Chancery has in-
creased enormously ; a pretty fair evi-
dence of the favour in which that Court
is held by those acquainted with its juris-
diction, practice, and procedure,

When a fusion of law and equity, such
as that proposed by « A City Solicitor,”
in the letter referred to by “ Q. C.” is
contemplated, one of the chief considera-
tions is the best form of pleadings to be
adopted. Once concede as the guiding
principle that, in any case, full justice is
to be done between the parties to the
litigation, then the principle of equity
Pleading by statement ang counter-
statement ought certainly to recommend
itself as the simplest way by which the
Court can be informed of the different
matters which its decree should reach

and dispose of. The well-known differ-
ence between an equity decree and a
Judgment at law renders it impossible
that matters disposed of by the first could
be disposed of by the other, so as to do
complete justice between the parties. I
venture to say that in all cases where,
owing to the Common Law pleadings, a
Common Law judgment must follow, a
comprehensive decree, dealing with all
the rights involved, would be a much
more effectual means of arriving at com-
plete justice between the parties. It
would be a great favour, I am sure, to
the authorities of the Court of Chancery
if “Q. C.” would be more explicit, and
point out the particulars in which the
Practice and procedure of the Court of
Chancery is not in accordance with
modern ideas, and also particularize the
Unnecessary delays, complications, tech-
nical obstructions to Justice, and a host
of petty expenses impossible to be got rid
of, of which he complains. Of course, if
it is assumed that the Court is in a wil-
fully purblind state, it will cherish these
abuses to the end of time, unless they
are clearly pointed out and exposed. “Q.
C.” claims to be one of the few who
knows of their existence; let him come
forward and candidly state them. .

It would be well if, at the same time,
he would explain why the Courts of Com-
mon Law have had to borrow, from time
to time, many of those antiquated forms
of procedure and practice of the G?nrt
of Chancery, which “Q. C.” inveighs
against. Let him tell us where the' Com-
mon Law injunction, the production of
documents at Common Law, the cross-
examination of parties after issue joined,
came from; and why Common Law
Courts found it necessary to adopt these
matters of procedure.

It is well known that you cannot cross-
examine parties on affidavits made to
support applications to Chambers or to
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Court, at law, as a matter of course, and
that great injustice often results. Such
examinations are had, as a matter of
course, in Chancery, ‘Pleadings in Chan-
cery can be amended without costly ap-
plications, if done within reasonable
time. None of the many frivolous apq
expensive applications, as to formsg of
pleadings, which are necessary at law
are necessary in Chancery. There jg 5
weekly court in Chancery for the decision
of all cases not requiring to he set down
for trial on oral testimony, (in additjoy,
to the Court for motions and interlocu-
tory applications); there is no such Court
at Law. Let fusion take Place at once,
ouly do not let men of narrow mind, and
with narrow prejudices, be the framers
of the new system. “Q. Q.” evidently
desires this fusion; the only thing he
has to fear is that it way take place in
his time.
Fusion of law and equity in the Pro-
vince, looked upon as a means of arriving,
a8 nearly as possible, at full Justice, must,
I humbly submit, result in the wholesale
application of the pleadings, Practice, and
procedure of the Court of Chancery in
all the Courts of Common Law. T fear
“Q. C’s” complaint about the labour of
having two systems is sincere, and tha
* his apparent tota) ignorance of
diction and practice of the
Equity, and opinions of e
tioners, would entail a serious amount of
self-education, did he continue to prac-
tise after this fusion took pPlace. He will
not be alone, however. It may be that
the Legislature will find it 4 serious ob-
stacle, in their efforts at fusion, to pro-
vide for a good many Common Law prac-
titioners who have confined themse]yes
to the Common Law system as excly-
sively as it would seem « Q. C.” has done.
I have the honour to be,

Yours, &e.,
Equrry.,

the juris-
Court of
quity practi-

REVIEWS.

FoRENSIC MEDICINE AND ToXICOLOGY.
By W. Bathurst Woodman, M.D., F.
R.C.P., and Charles Meymott Tidy,
M.B, F.C.S, with plates and illustra-
tions. Philadelphia: Lindsay & Bla-
kiston. "Toronto : Copp Clark & Co.
1877.

This is a very learned work by two
eminent men, connected with the London
Hospital, &. The information it con-
tains will be found of great use to the
criminal Jawyer, as a work of reference,
when the occasion may require. It is
especially intended, however, or at least
will be especially valuable to the medical
expert. The preface claims it to be
“ simply a comprehensive Medico-legal
Handy-book. Although its subject is
legal medicine, it deals with the medical
rather than with the legal. The authors
have telt that lawyers know the legal
aspect of the subject better than physi-
cians, whilst physicians know the medi-
cal better than lawyers. Recognizing,
however, the existence of a part of the
subject belonging to both lawyer and
physician, but special to neither, they
have ventured on this mid-territory,
trusting that their medical view of the
lard in question may be found of service
to those whose profession leads them to
regard it primarily from a different, point
of view.” :

We are-not competent to express an
opinion of any value as to this book, so far
as the medical part of it is concerned,
but the arrangement seems admirably -
adapted to give the matter as handily as
possible to the enquirer. The amount
of information given is enormous and of :
a very varied kind, and we could not
here give an idea of the multitude of
matters discussed. It is impossible for
medical men to write a book which
will be at all perfect as a treatise on
medical jurisprudence. They look ab
things from. an entirely different stand-
point, and: we agree with a suggestion
that we have seen, that a work of this
kind should be the joint production of 8
physician and a lawyer. The subjects
treated of are largely illustrated by col-
oured plates. Whilst it is quite possible
for a lawyer to do without this book, no

i
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good library would be complete without

it, and_ Wwe commend it to all who can
afford it.

——

BLACKWOOD, for December.

ard Scott Publishing Co.,
Street, New York.

) Thls. is the last number of a year dur-
Ing which period the Magazine seems to

ave recovered the energy and vivacity
of its early days. The following are the
contents of this number

L. The Tender Recollections of Irene
Machllicuddy, Part I; 2. Pelasgic My-

ene ; 3. Mine is thine, Part VI. ; 3.
The Opium Eater ;. 5. The Widow's
Cloak ; 6. The Parliamentary Recess ;
7. Poems. By J. R. S.; 8. The Storm
in the East. ~ No. VII.

The periodicals reprinted by ¢ The
Leonard Scott Publishing Co.” (41 Bar-
clay Street, N.Y.) are as follows: The
L Quarterly, Edinburgh, Westmins-
ter, and  Britigh, Quarterly Reviews, and
Blackwood’s Muagazine. Price, $4 a year
for any one, or only 15 for all, and the
Postage is prepaid by the Publishers,

¢ strongly advise our readers to
send in their subscriptions at once. They
will get more valuable information and
Instructive reading matter for the money

¢Xpended, from thege publications than
0 any other way,

The Leon-
41 Barclay

—

The following Rule of the Court of
Queen’s Bench aud Common Pleas of
Easter Term last does not seem to have
been heretofore published :—

*“Leave shall not be given to demur and
tx:av'eme the same pleading unless an affidavit
distinctly denying some on¢ or more material

state'ment Or statements in such . and un-
less in exceptiona] cases, in the discretion of

the' Court or Ju‘dge, affidavits merely as to the
belief of the existence of just grounds of tra-
verse shall not be sufficient, ”

FLOTSAM AND JETSAM.

The manner in which a great proportion
of our laws came into being is well illustrat-
ed in an essay read by Prof. Barbeck, of
Cambridge, England, before the Antwerp
congress. He said, ‘“ An attention to the
history of law will, I think, further show
that laws were established before penalties
were invented for enforcing them, and that
a penalty was exacted, because a law had
been broken, as a consequence of a breach
of the law ; not, originally at least, as a
part of the law itself. Take, for example,
the rule of the road, I believe no trace of
the existence of such a runle ahundred years
ago can be found. It originated in no com-
mand of a political superior, nor in any
command at all. About fifty years ago, if
I remember rightly, the existence of the rule
was denied by Lord Abinger, when Chief
Baron of the Exchequer. 1t gathered
strength because convenience demanded
that there should be such a rule when
thoroughfares became crowded. The rule
Tequired two carriages meeting each other
to keep their left side of the road. And
the rule became at length so well known
in England, and so generally observed,
that when an accident occurred in conse-
quence of a carriage taking the right hand
instead of the left, the owner of that car-
riage was held liable to make good any
damage done to the other. The judge who
first gave this decision did not make the
law. He gave the decision because he
found the law already made—made by
general, though tacit, consent. The judge
merely recognised and declared the law.
If he had not found it existing, he would
have refused to act upon such a rule, as
was the case with Lord Abinger. There
are, moreover, many legal maxims, the
observance of which depends on no penalty
which can properly be said to be attached
to the breach of them, but on the voluntary
observance of them by those intrusted with
the administration of the law. As for ex-
ample, that an assignee generally takes no
better title than his assignor : that a married
woman cannot contract so as to render her-
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self personally liable ; and almost innume-
rable other general rules of the highest
importance.”— Albany Law Journal.

The London Standard thus speaks of the
bar in Russia : ‘“ The bar is to this day far
behind in its standard of professiona]
honour and dignity. A system obtaing of
bargaining direct with the client on the
‘payment by results’ principle. In crimi-
nal cases the prisoner will agree to pay his
counsel three or four times as much if he
secures him an acquittal, and the counsel
takes good care to get a large part of this
money in advance. A barrister will even
descend to frightening his client by ex-
aggerated statements of the danger heis in;
and, further, will not scruple to demand,
also in advance, payments for ‘secret pur-
poses '— that is, for bribing influential
officials. Indeed, the bar in Russia is
mercenary and rapacious ; and as the djy;.
sion of duties recognised in England
between the solicitor and the barrister is
not known in Russia, sharp counsel are
brought face to face with their unhappy
clients, and take the measure of their means
and ignorant credulity. The barrister regu-
lates his fees in much the same way as an
advertising quack doctor would do, and
carries on the action or cure in the lowest
commercial spirit. "—Albany Law J. owrnal,

»

Mr. TrESIGER.—The Hon. Alfred Henry
Thesiger, who has been appointed a judge
of the Court of Appeal in the Place of Lord
Justice Amphlett, is the Youngest son of
Lord Chelmsford, and was born in 1838,
Mr. Thesiger was educated at Eton and at

- Christ Church, but was not distinguished
for classical ability either at school or at
college. He was called on June 11, 1862,
and was & member of the Home and South-
Eastern Circuits. He quickly acquired 5
large practice at the bar, and was created
& Queen’s Counsel in 1873, Since he took
““silk,” his business has increased with
great rapidity ; and very few men could
shew a heavier fee-book. The learned

gentleman was justly celebrated for his
legal arguments. Before juries he was not
very successful, his style being heavy, and
his speeches being destitute of the orna-
ments of wit and eloquence. His industry
was proverbial ; and he never came into
Court without having read his brief. .NO
one at the bar enjoyed a higher reputation
for honourable conduct in professional life.
It is very gratifying to think that Lord
Chelmsford, the most popular man with
both branches of the profession ever known,
haslived 4o see his son attain to so high a
position at such an early age.—Law Jour-
nal.

Judges might be relieved of much unneces-
sary labour by the use of certain aids which,
though not heretofore adopted here, are
practicable and proper. The greater pal:t
of the labour connected with the determi-
nation of a case consists in (1) the colloca-
tion of the authorities bearing upon the is-
sues involved in it, and (2) the writing out
of the results of such collocation. In other
words, looking up cases, and writing opin-
ions, constitute a considerable part of the
judicial work. Now the case law bearing
upon the points argued in any cause could
be looked up and arranged by any good
lawyer, so that all the judge or court would
have to do would be to apply the same.
This could be done in an opinion delivered
orally, and written down by a stenographer.

A practice something like this, we under- -

stand, prevails, to some extent, in England,
The magistrates have clerks who prepare
the argued cases for decision, and the opin-
lon, when one is given, is delivered viva voce.
Huch a plan might at first work awkwardly,
but we are confident that once fairly tried,
there would be no return to the one now in
vogue. Not only would the judges be re-
lieved of much drudgery, but they could
dispose of business much more rapidly, and
thus more nearly accomplish the duties
which are imposed upon them. It is at
least worth while to make a trial of the sys-
tem suggested. That now in use certainly
is not the proper one.—Albany Law Jour-
nal.



