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DIVISION COURTS.

OFFICERS AND SUITORS.

Crerxs.—Subpana before Arbitrators.—The 5th
sec. of the D. C. .Act of 1853 enublex either of the
parties to a suit to obtain from the Clerk of a D. C.
a summons requirin ¥ the attendance of witnesses
before the arbitratuss. We are asked 10 notive
this provision and suggest how Clerks should act
under it.

In looking at the clause 1he first point noticeable
in respect to the Clerk’s duties, is that an Order of
Reference to arbitration must have been actually
made, before the Clerk will be anthorized to issue
summons. It will not be suflicient that an actual
reference has been made by the purties—a proceed-
ing common in practice ; but it must have been
sanctioned by «wn order of the Court.  The parties
may obtain summons ¢ from the Clerk of any Divi-
sion Court.,” We 1ahe this to mean the Clerk of
any D.C. in which the suit has been entered and
the order made; the same words are used in the
48th see. of the D.C. Act, and have always been
considered to mean the Clerk of the Cowrt in which
the suit is entered; and this appears to be the
view taken by the Comumissioners as a reference to
Forms 13 59 & 63 will shew.

By the provision in the clause (the 5th) parnies
making default may be punished in the manner
provided in the 48tk section, and under that section
the proceeding, it is clear, would be in the Conrt
wlhere the suit was entered ; see form 393, If any
other Clerk than the one in whose Court the order
of reference was made could issue the saummons,
there would be a diflienlty in respect to acting
without production of the order of Reference, and
also as 10 the 1axation of costs; on the whole we
conclude that the meaning above given is what
was intended by the terms eny Clerk, Se.

The sumynons is to require the attendance before
the arbitration—that is, at some particular place,
on a day and hour named—this is to be ascertained
by the arbitrator’s appointment, ~vhich should be
produced io the Clerk, and left with him or annexed
to the summmons; the more convenient way will
be to insert the time and place of appearance in
the summons. It will not be proper for the Clerk
to issue the subpena in blank; the authority he
acts under is derivable solely from the statate; and
sec. 40 of the D.C. Actrequires that every summons
shall be entirely filled up, and shall have no blank
at the time of its delivery to the Bailiff, or anyother
person, 1o be executed.

The form of summons in such case may be as
follows :—
35

In, &c.
Between, &c.

You are heweby requited to attend before , the stbi-
trator (or arbitrators) to whom this cause stands referred,
at the house of , in the Township of , on the

day of . A.D. 185—, at of the clock

in the forenoon of that day, being the place and time
appo ied by the said arbitrator for 3 meeting upon the said
reterence, 10 give ovidence 1n the above cause on behalf of

the above named , &e., (conclude as 1n form No. 13.

Or if the appointment be annexed to summons, and
intended to be served with it on the witness, say:

To attend before , the arbitrator (or arbitrators)
to whom this cause stands referred, at the time and place
mentioned in the anneved appointment, &c.

We think, however, the first form preferable.

BaiLtrrs.—In an action commenced against a
Builifi' for seizing goods it may be open to him to sue
out Interpleader under the 7th sec. of the D.C.E.Acy,
when the proceedings in the action will be stayed
and the Judge of the D.C. will make suci: order on
the Interpleader respecting the disposal of the goods
seized and the costs, &c., as may appear to be just,
But it will sometimes happen that a Bailif' neg-
leets to avail himsell of the ample protection this
clause uflords, and is put to his defence on the
action against him.

The action will be in one of the Superior (Couns
or in a Division Court, according to the value of
the goods seized. We do not purpose noticing, at
present, actions in the Superior Court, but if the
suit ke in a D.C. and the Bailiff seeks to defend
himeelf under the protection of the D. C. Act, he
must give notice in the proper way and in due
time ; it is upon that point we have a word to say.
Section 107 of the D.C. Act cnacts that actions
against any person for anything done in pursuance
of the Act—and a Bailiff acting bon2 fide under an
execution comes within that description—shall be,
Ist, laid and tried in the County where the faet
was committed ;—2nd, shall be commenced within
six calendar months after the fact was committed ;
8rd, that at least one calendar month’s notice of
action in writing shall be given to the defendant
before the comm.ncement of suit :—(there is also
provision for tender of amends, but of this here.
after.) If any one of these three defences exist, in
order that the Beiliff may avail himself thereof, it
becomes necessary to give notice 1o plt. under the
43rd sec. of the D.C. Aect, which provides that the
dft. may avail himself of any relief or discharge
und2r any statute, on delivering a notice thereof in
writing to the plt. or leaving it at his usual place of
abode if within the Division, or if living without the
Division to the Clerk of the Count, at least siz days
before the trial or hearing. Astothe form of notics,
the dft. is not held to the same particularity as in
defences under other Statutes; for he is allowsd te
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give the special matter in evidence under the plea
of general issue in the Superior Courts, and, by
analogy, in the D. C. where written pleadings are
pot in use a general reference to the clanse in ques-
tion would no donbt bee deemed suflicient; yetis
always better to specily particulurly the ground of
defence.

We subjoin a general form for the assistance of
Bailiffs : —
NOTICE OF DEFENCE UNDER STATUTE.
Division Court for the County of
Between A. B., plaintiff

an

In the

C. D., defendant.

The plaintiff is required to tako notice that upon the hearin
of this causv the defendant intends to plead and 1o m'uﬁ
himseif of al! and every the jirovisious of e J07h sectam
of the Upper Canada Divivien Courts Act; and especiaily
that he intends toinsist on the following rrourdsof defence,
viz ,that ha is not guilty of the matter alleged in the plam-
tifi ’s claim against him: that no sutfictent notce of ths
action was given him ; (that thisactiun was vot commenced
in due timo: and tha? this activa s wt laid or broald
the County of - . whete the fart charged is alteged 0
have been commitied.)

Dated this day of- . AD. 185~

To A. B., pluinui®, C. D., defendant.

Care should be taken to have pruof at the hearing
of the due service of this notice.

ON THE DUTIES OF MAGISTRATES.

SKLTCHES BY 4 J. P.
(Continued from pege 902.)

Suxxons.—~It is proper that the precise hour for
the defendant’s appearance should be fixed in the
summons, but the defendant is bound not only to
attend at the hour appointed, but to wait during all
reasonable hours of the same day until the Justice
or Justices are ready to hear the case.[1] ‘The
summons may be granted by one Justice cven in
cases where by the statute two or more are neces-
sary to a hearing, but it should require the defen-
dant to appear before one or more Justices accord-
ing to the nature of the charge and the numter of
the Justices necessary to a valid conviction: more-
over, as the Justice who issues the snmmons may
be unable to attend at the hearing, it is proper to
require the defendant to appear before such tico, or
more Justites as shall be present at the ume and
place appointed.[2] :

In issuing a summons the time appeinted for the
defendant’s appearance will generally depend on
distance and other circumstances of each particular
case; every semblance of improper hurry should

!

be avoided ; and the time between the service and
hearing must he sallicient to enable a defendant to
prepare his defence and for his journey, as well as
to procure the attendance of uny witness he may
require.

"I'he practice as to time of return varies in different
places in Upper Canada. In Toronto, Hamilton,
and Kingston, we arc informed, it is customary,
unless under very special -circumstances, to allow
twenty-four hours beiween the service and hearing ;
in the country generally from four to ten days is
given. Whenever practicable, it is better to allow
an interval of several days, that the defepdant may
have ample time to prepare himself, and that the
neeessity for an adjournment may be avoided—for
if it shonld be made to appear to a Magistrate that
the defendant had not time for that purpose, the
hearing will be adjourned.  No precise time can
be named, as it will depend on the residence of
the defendant and his witnesses, and other special
circtmstanees in each particular case; but a man
vught not to he required to lay aside all other
business, and instamly answer to a supposed
offence that may in the end prove to be groundless,
Churges before 2 Magistrate are frequently made
in monents of anger or sudden cxcitement, and it
will be better to allow parties to cool down alittle
before the hearing; and no inconvenience can
result from delay. In civil actions in other Courts
a defendant is allowed from six to ten days to pre-
pare for trinl ; and a charge before a Magistrate may
more seriously aflect a defendant than a civil suit,
and may require fully as much time to answer.

On the whole we would recommend as the safe
and more seemly practice, as a general rule, to
allow six days in country cases, and full twenty-
four hours in city cases, between the service and
return of a summons extending the time by adjourn-
ment when necessary. -

It may be taken as a general rule in summary
proccedings before Magistrates as in the Superior
Courts that appearance cures the defect and uncer-
tainty cither as to time or place,[3] sg thatif a
defendant appears to the summons and enters into
his defence, such objections fall to the ground. But
a defendant may appear at the return-of the sum-
mons, for the express purpose of objecting to the
scrvice, (it is the most prudent course when served
100 late) and request from the Justices further time
1o prepare his defence ; in such case if the ‘appli-
¢ation appears to be in good faith it ought always
to be granted by the Bench.. If a Justice should
wilfully proceed to convict without enlarging the
time when required and necessary.to the ends of jus-
tice, he would be guilty of a misdemeanorand leave
himself open to an Indictment.[4] In case the

{1} Williums «. Frith, 1 Doug. Rep. 195,
2] See 18 Vic., cap 176, sece. 25 and Y,

{3) R. «. Johnston, 1 Stre. 261, R. o Stonc, 1 East. 464,
{4] R. r. Venable, 2T,71 Rerm. 1407, R. v. ¥impson, 1 Str, 4K
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defendant does not appear at the return of the sum-
mons, the particulars and sufficiency of the service
should be enquired into, and if the time appear too
short the hearing should be adjourned and a fresh
summons issued.

Attention has already been drawn to the provi-
sions of the recent statute precluding the defendant
from taking any objection to the summons for any
alleged defect therein in substance or in form, or
for any variance between it and the evidence at
the hearing, unless the variance should be consid-
ered likely to have deceived or misled him.[3]

£

ON THE DUTIES OF CORONERS.

[
(CONTINUED FROM FPAGE 204.)

1].—PROCEEDINGS IN RELATION TO INQUESTS.

The Inquisition being signed the Coroner reads
it over to the Jury, or states the purport of it thus:

« Gentlemen, hearken to your verdict as delivered by you,
and as I have recorded it. You find that, &e., (using
the words in the Inquisition.)

Power to Arrest.—1f the Jury decide that the
death was occasioned by violence, and reasonable
suspicion attaches to any party, it is the duty of the
Coroner to issue his warrant for the apprehension
and committal of such person,[a] in order that he
may take his trial at the next ensuing Assizes.
County of:

Warrant to Arrest.
N )
To wit:

To the Constables of the Township of

, 11 the County of ,»and toall

othere der Majosty’s officers of the Peace in the
County of .

Whereas by an Inquisition taken before me, A.B., one of
Her Majesty’s Coreners for the County of , on
view of the body oi H.H. then and there lying dead,
one C.C., late of , in the said County, yeoman,
stands charged with the wilful murder of the said H.H.
these are, therefore, by virtue of my office, in Her
Majesty’s name to charge and command you, and
every of you, that you or some one of you, without
delay, do apprehend and bring before me, A.B., the
said Coroner, or one of Her Majesty’s Justices of the
Peace of the said County, the body of the said C. C,
of whom you shall have notice, that he may be dealt
with according to law.

Given under my Hand and Seal, this day of X
A.D. 18—. A B
'Co'r’oner. [L-S.]

Upon the party named in the warrant being
arrested and brought before the Coroner, he makes
out the warrant of committal :—

Warrant of Committal.
County of To the Constables of the Township of
To wit: -, in the County of: , and other
Her Majesty’s officers of the Peace for the said County,
and to the keeper of Her Majesty’s gaol at the Town
(or City) of , 1n said County of .

[8] Sce sec. 1. 16 Vie., cap. 176. {a] 1 Chit. Crim. 164,

Whereas by an Inquisition taken beforé me, A. B., one of

Her Majesty’s Coroners for the County of: y on
the ay of y A.D. 18—, on view of the
body of H.H. lying dead in the said Townshipo y

in the County aforesaid, C. C., late of the Township
of , in the said County, yeoman, stands charged
with the wilful murder of the said H. H. ; these are,
therefore, by virtue of my office, in Her Majesty’s
name to charge and eommand you, the said Consta-
bles and others aforesaid, orany of you, forthwith safel’y
to convey the body of the said C.C. to Her Majesty’s
guol, at the Town (or City) of aforesaid, and
safely to deliver him to the keeper of said gaol. And
these are likewise by virtue of my said oftice, in Her
Majesty’s name, to will and require the said keeper,
to receive the body of the said C. C. into your custody,
and him safely to keep in said gaol, until he shall be
thence discharged by duc course of law; and for so
doing this shall be your wariant.

Given under my Hand and Seal, this = day of e,
A.D. 18— AB
Coroner. tL:5.)

POWER TO BIND OVER WITNESSES,

The Stat. of 1 & 2, P. & M., c. 13, first gave power
to the Coroner to bind over the witnesses to the next
general gaol delivery, whiere any party arrested
for murder or manslaughter, or as accessory before
the offence committed, and that power is now con-
firmed by the Provincial Statute 4 & & Vic. ch. 24,
Section IV provides that:—

1V.—Every Coroner, upon any Inquisition taken before him,
whereby any person shall be iadicted for manslaughter or
murder, or as au accessory to murder before the fact, shall,
in presence of the party accused. if he can be apprehended,
put ih writing the evidence given to the Jury before him, or
as much thereof as shall be material, giving the party accused
fall opportunity of cross-examination ; and shaR have autho-
rity to bind by recognizance all such per-ons as know or
declare anything material touching the said manslaughter or
murder, or the said offence of being accessory to murder, to
appear at the next Court of Oyer and Terminer or Gaol De-
livery, or other Court, at which the trial is to be, then and
there to prosecute and give evidence against the party
charged ; and every such Coroner shall certify and subscribe
the same evidence, and all such recognizance, and salso the
Inqusition before him taken, and shall deliver the same to
the proper otficer of the Court in which the trial is to be,
before or at the opening of the Coart.

The witnesses may be bound over to appear and
give evidence in the following form :—

Recognizance.
County of %Bq it remembered that T. D. of the Town
To wit: ship of , in the County of s

yeoman, R.B. of same place, yeoman, and F.L. of same
place, yeoman, do severally acknowledge to owe te
our Sovereign Lady the Queen the sum of Two Hux-
dred Pounds each, of lawful money of Canada, to be
levied on their several goods and chattels, lands and
tenements, by wa{ of recognizance, to Her Majesty’s
use, in case default shall happen to be made in the
condition here under written.

The condition of this recognizance is such, that if the above
bounden T.D., R.B. and F.L. do severally appear at the
next general Gaol Delivery, to be holden in and for the
County of , and then and there give evidence
upon a Bill of Indictment, to be then and there preferred
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to the Grand Jury, against C. C., late of the ‘Township
of- , in the County aforesaid. yeoman, for the
wilful murder of H.H. late of the Township of-
in the said County of. ; and in caso the sard bill
of lndictment be found by the Grand Jury “a true
bill,? then if they, the sm({ T.D.. R.B.and F. L., ¢o
eeverally appear and give evidence to the Jury that
shall pass on the trial of the said C.C., upon the said
indictment : and in case the said bill of indictment
ahall be returned by the Grand Jury aforesaid ¢ not
found,” then if they the said 1.D., R"B. and F. L., do
severally appear at the eaid general Gaol Delivery.
and then and there give evidence to the Jury that shall
pass on the trial of the said C.C., upon an’Inquisitior
taken before me, A.B., ono of Her Maje<ty’s Coroners
{or the said County, an the view of the body of the said
H.H.,and notdepart the Court without leave, then this
recognizance to be void, otherwise tu remain in tull
force.

Taken and acknowledged this AD.
18—, before me.

day of-

A. B,
Coroner.

Where Married Woman bound over.—If a married
woman is bound over to give evidence, and her
husband not present to enter into a recognizance
for her, she is not bound in a penalty, but “on pain
of smprisonment,” thus:—

#A.D. the wifo of T.D. of the Township of ,
in the County of- . yeoman, acknowledges her-
self to be bound to our Sovereign Lady the Queen on

ain of imprisonment, in case she shall make defaulit
1 the following condition.”

The condition of this recognizance is such that if the said
A. D., tho wife of thesaid T.D., do and shall percon-
ally appear at the next general Gaol Detivery, &ec.,
[same as Form above given, only using the singular
number throughout.}

When Husbane and Wife.—If the husband and
wife are both present, the Coroner binds them over
in one recognizance—the husband in a penalty,
and the wife *on pain of imprisonment

Recognizance by Husband and WWife.
County of- Be it remembered that T.D. of the Town-
To wit : ship of , in the County of ,
yeoman, and A. D., his wife, severally acknowledged
themselves to be bound by recognizance to onr Sover-
sign Lady the Queen, as follows, that is 10 say,~the
said T.D. in the sum of Two Handred Pounds ot lawful
money of the Province of Canada, to be levied on his
goods and chattels, Jands and tenementy, and the said
A.D., hiswife,on pain of imprisonment in case default

shall be made in the condition following :—

‘The condition of this recognizance is such, that if the said
A.D., the wife of the said T. D., do and shall person-
ally appear at the next general Gaol Delivery, &c.,
{nearly same as general Form.]

This form will answer, also, where-the witness
is under age and the father becomes surety, and
where the master is surety for the appearance of
the apprentice who is under age.

Cl.OSING THY PROCEEDINGS.

The Inquisition being drawn up and signed, the
witnesses bound over to appear at the next ensting
€ourt of Qyer and Terminer, and the party charged
committed to gaol, the Coroner’s duties in relation

o
.

to the Inquest are at an end, and he directs tho
Constable to malke proclamation as follows:—

“You good men of this Township who have been empan-
elled and swornof the Jury to cuquire for our Sovereign
Lady the Queen, touching the deuth of H.H., and who
have returned your verdiet, may depmt hence and
take your ease.—Gop Save the Queen.”

As direeted by the 4 & 5 Vie., ch. 24, sec. 4, the
Coroner shall certify and subscribe the evidence
and recognizances, and also the Inquisition, and
deliver the same to the proper oflicer of the Court,
but the course usually pursued is to forward themn
10 the Clerk of the Peace ; and when wlterior pro-
ceedings are to be taken, they are handed over by
that officer to the Crown Counsel at the opening of
the Assizes.

CERTITYING WHEN REQUIRED.

When the Coroner has committed the party
charged with the offence to gaol, and it is sought
to bail him out, he is liable, at any time before
trial, to he called upon to furnish certified copies
of the information, examination, evidence, inqui-
sition, and warrant of commitment. By the 5th
section of the 4 & 5 Vie., chap, 24, it is enacted
that :—

V.—When and[so oftan asany person shall be committed fcr
trial by any Justice or Justices, or Coroner. as aforesaid, it
shall and may be lawful for such priconer, his coun-el, attor-
ney, or agent, to notify the said committing Justice or Jus-
tices, or Coroner, that ne will s0 soon ascounsel can be heaid,
move Her Majesty’s Conrt of Superior Jurisdiction for that
part of the Proviuce in which such petson stands comumitted,
ar one of the Judges thereof, for an order to the Justices of the
Peace. or Coroner for the District where such prisoner shall
be confined, to admit such prisoner to bail, whereupon it shall
be the duty of such committing Justice or Justices, or Coro-
uer, with all convenient expedition, to transmit to the office of
the Cledk of the Crown, close under the Hand and Seal of one
of them, a cestified copy of all informations, examinations,
and other evidences, touching the offence wherewith such
prisoner shall be charged, together with a copy of the wanant
of commitment and inquest, if any surh there be, and that
the packet contaiming the same shall be handed to the person
applying therefor, in order to such transmission, and it shall be
certified ou the outside thereof to contain the information
touchuug the case in question.

(70 BE CONTINUED.)

U. C. REPORTS.

GENERAL LaAW,

Fraxcis v. BRow~ ET AL.

Attaching credutor in Division Court—Rights of, as against other creditora,

Goods in the hands of & Diviston Court clerk under an attachment. are not pro-
tected against an excention issuing from a superior court before the attaching
creditor has obtamed his judgment.

The sherill. therefore, is Jusificd in scizing such goods; hut, guare, if the
seizure were illegsl, whether an action on she case would lie az the suit of tha
attachiny crediter agawst the shentfand the plainuffin the execution.

{11 U.C.Q.B. Rep.658.)
This was admitted to be an action of 2 novel natare, for

which no authority could be found. .

The plaintiff, on the 2Ist of Octobor, had sued out an
attachment against one Hutton. an absconding debtar from
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one of the United Counties of Northnmberland and Durham,
and soon afterwards obtained judgment and execution in the
manner pointed out by the statute 13 & 14 Vie. ch. 53. His

oods had been seized under the writ of attachment, and
placed in the charge of the clerk of the Division Court; aud
before he had obtained his judgment in the Division Court,
and while Hutton’s goods were thus in the custody of the
law, two of the defendants in this action, Brown and Haiy,
who had obtained a judgment in the Court of Queen’s Bench
against Hotton, sued out a writ of Fi. Fa. against his goods,
and placed it in the hands of the other defendant, Ruttan, the
sheriff of the said counties; and the plaintifi averred that
the three defendants, well knowing the said goods of Hutton
to be in the custody of the law under the said attachment,
and that they were insufficient to satisty this plaintif’s debt,
and wrongfully iutending to injure this ‘Flainnﬂ‘, wrongfully,
unjustly, and injoriously caused the said goods to be seized
and taken under colour of the said writ of £1, Fa. out of the
custody of the clerk of the Division Court, and to be sold
under said writ of Fi. Fa., by means whereof the plaintifl
has been deprived of all the benefit and advantage of his
judgment and execution in the said Division Court, and the
same remains wholly unsatisfied.

The defendants demurred to the declaration. The causes
of demurrer, and the statutes bearing upon the question, ap-
pear in the judgments.

Richards for the demurrer. Eccles contra.

Roginson, C.J., delivered the judgment of the court.

The first question is—whether, if the goods were illegally
taken by the sheriff under the circumstances, this kind of
action could be maintained at the suit of the plaintiff in the
attachment, for the consequential damage arising to him from
his being deprived of the means of obtaining satisfaction of
his judgment.

This plaintiff, it seems, could have no other remedy against
the delendants ; for the goods not being hi-, nor in his cus-
tody, he had not even a special property in them, and so
could not have maintained trespass,—though I do not sce
why the clerk of the Division Court might not have brought
such an action. as baving a special property. Yet though
this plaintiff could not bring trespass against thensc defendants,
it was admitted in the argument that no instance had been
found of a special action on the case having been brought,
either i1 England or here, under similar circumstances,
though there must have been frequently the same grounds
for such an action. Whenever, for instance, several persons
have separate executions against the goods of the same debtor,

and one who is not entitled to priority procures the sheriff

nevertheless to seize aud sell for his benefit, the others, whose
writs have been improperly postponed, would have the same
grounds for an action on the case against the sheriff and the
plaintift, whose writ had been executed, as the plaintiff has
in this case. Still, though no precedent for such an action
has been found, I am not prepared to say it would not lie; for
though the clerk from whom the goods were taken might sue
in trespass, yet the parties who really sustain the injury can-
not compel him to sue; and if he should sue and recover
damages, they would have a remedy against him, which
wou]afbe a circuitous mode of obtaining redress. I do not
at present see why, if the seizure in this case was illegal, the
plaintift, who is the person really injured, might not support
guch an action as the present for the consequential damage,
unless it be that an action of this nature on the case will not,
as a general principle, lie against a person who has merely
been asserting his own suzpposed claim, any more than 1t
will lie against a person for harassing another by a non-
bailable action which turns out to be groundless.

It is, however, my opinion that the defendants are entitled
10 our j nt on the main ground—that the goods were
hg;l}’ sexzed dy the sheriff, being at the time subject to the
Fy. Fo. from this eourt, which was placed in the hands

before judgment had been recovered in the Division Court on
the attachment suit; though it would have been more satis-
factory if the statute which gives the attachmeut from the
Division Court had contained a clear provision on that point.
[n the first Absconding Debtors® Act, 2 Wm. IV., ch. 5, there
is nothing which would expressly allow an execution creditor
who had obtained judgment on a smit commenced in the ordi-
uary manner to obtain satisfaction by levying upon goods of
the debtor that had been attached under that Act at the suit of
some other creditor.  The general terms of the Act would iead
us to suppose that the Legistatore contemplated the goods after
attachment continuing mn the hunds of the shenff antil the
attaching creditor could obtain judgment and exeecution, yet
the operation of that system would be so mujust, as regards
creditors who had served their pro-ess and were procegding
in the ordinary course, that the Legislature, by their Act passed
three years afterwards, 5§ Wm. 1V., ch. 5, sec. 4, declared
that they had no such intention, #nd expressly enacted that
the ereditor who should obtain judgment after service of pro-
cess, and sne out execution before the attaching cred:tor has
ohtained his exeeution, *¢shal! be allowed the full advantage
of his legal priority in the same manner as if the estate had
not been attached and were remaining in the possession of
the debtor.”
It is true that the statute 13 & 14 Vic., ch. 53, secs. 64 to 71
inclusive, and sec. 102, contains no such enactment, but
much of the goods remaining in the hands ot the clerk of the
court until the attachinz creditor could obtain execution.
Still, on the other hand, there is no express enactment that
a plaintiff who has obtained his prior judgment and execution
in the ordinary way shall lose his priority ; and the former
statute, 5 Wm. IV., ch. 5, sec. 4, being declaratory, is an
expression of the intention of the Legislature that under such
circamstances the advantage of piiority should not be lost,
And there is also this strong circumstanee to be considered
—that under this late Act, 13 & 14 Vic., <h. 53, attachments
may be taken out from the Division Court under circumstances
and on grounds which would not allow a ereditor havine g
tage demand o sue cut an attuchment from any of the (:()Er{g
of record ; so that lie would be helpless, and must allow the
whole advantage to rest with the suitors in the Division Court
T_he .Leglslatu‘re never could bave intended this; the remed ;
of suiters obtaining judgmeut in the superior courts could not
be so defeated without «xpress provision to that effect ; and |
therefore think th.t the seizure by the sheriff was in this case
legal, and that the defendants are on that ground entitled to
judgment on this demurrer.

Draper, J.—The first attachment law (2 Wm. IV, ch. 5))
confined the remedy to the Court of Queen’s Bench and the
District Court, for an obvious reason. The object of the writ
was to compel the absconding or concealed debtor to appear
and give bail to the action ; and this being done (see sec. Q)
no further proceeding oun the writ iiselt was had. If bail to
the action was not put in, a hond might be given (see 3) hav-
ing the same effect in entitiing the debtor to the restoration
of his eflects. This remedy was, therefore, properly confined
to the courts whivh had the power of issuing process against
the person; and the surrender of the debtor on judgment
being obtained would, of course, relieve the special bail, and
would atso relieve the obligor, who gave a bond under sec. 3.

This Act was amended by the 5 Wm. IV, c. 5, which (sec.
4,) enacted that the plaintifi, in any suit begun by the process
therein being served upon the alleged absconding or eon-
cealed debtor, before the suing out an attachment against his
eslate, might continue his suit to judgment; and in case of
his obtaining execution before any attaching creditor, he was
allowed not merely the full benefit of his legal priorty, but
he was entitled to any advantage to be derived from the,bond
af gherp were one) taken under sec. 3 of the first Act—a pro-
vision in his favar going beyond what might have been w’ﬁd

for.
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The principle on which those Acts wers fossded—viz., to does « therein® refer to7 1 supposo « wherein?® whick pre-
eompel appearance and apecial bail, ae its equivalent, by the teedes, must gmnde ue W the sense of to any justicve of the
hmr rofeered to, and not 0 hald the property attached 18] prace many soonsy of Toner Caanda, and upon muking or
this end wis atamed—was either Nmn-ly averiaoked or {srodsesr s aflidavit of the smomnt of the delt elaimed and
designedly departed from when the nelt o atinele wite ove fais the depone: 1 hath go:d remon i heliove and verily doth
tended to'the divivon courte, which have s power of tesminer feliove, Uit the steblor hath abseanded fron the provines,
process to hald to baif. The fiest aut for thus purpose was tamd futh Jolt perennd propesty lable (0 seizure !xn}!cr cxee
the 1th Vie,, ch. 69 coseated by, but e pror idans incorpor- s cution for debt within the county of e——g ar that tie debtor
sted into, the 13ih & §ith Yie., oh, 823, wdes which statute {3~ aboot 1o abseond from this privinee, or to lpave the caunty
the question arises, which is now for acwe dvctsinse—twliebies g of ——, with sntent and desisn to defeand the eruditor of the
goods attached wider i warsant, s horizod therebe, are pro- Fsaed debits tahinyg awas V(»mm:xl astute Iieble to weizare under
tected froms an cxvcution jsxuing ont of any of the superior fevecuton tor debit 3 oy thas the debte is concealed within the
coutte, on a judzument obtained fn i action conuneneed. ot peonty ot —— 10 comd bemsg srved with process, with
even carrivd to judament, befo.e the issnme of such warang pwtent el desizn o detraed the ereditor of his st dode
of attachmont, auch goods being in the custody of the clerk yond pesntiving any vesutions or malivions motive—theres
of tho division vourt when the sherill o eives the wnt and  dpon such clerk. ‘mudue, or justice, HIAY sestie o wartant
levies on them. ta o badid of the eomt o constable of the county, cowms

In order to & clear andesstarsting of the question, the Giflees | teamdsng koo o ada d & alf the personad eatste or effects
ence between the proceedings authorised fa e suyu‘i‘or‘uf‘mch debtor, of what mature and knwd soever, liable to
courts and in the division comt xhould be borne in miml. {n seizure nuder excention furdet withn such connty, or g sufiis
the former thero inust be o judye’s aider 5 in ordor to oltain §eleat portion e scearo the delit with costs, ander which the
the warrant of attachment. and te procare this the vasdior, ; baihitl or constable 23 to snze. Proceedinss in any case come
his servant or agent, must lirst sweur 0 the debit wmsuntine | seneed by attachment uiy bo condueted to jndament and
to £8 or upwaris, and further, to the belia that the debto g exeeution s the division conrt ot tee division” within which
hatls left pper Canada, or is coneealed threing w ni-) iutent | the .tlt:luhl!‘wul_ ivasued,  When proceeding are commqncod
and design 10 defraud such creditor, and other erediturs Gt g betuee the isstany of an atisesunent, they way by continued
any there be) of their just dues, or to avakd bebng arreded, or 1o Judgment and exe ation 1 the division vottet where eotne
served with process; which depatture or coneralmet shall  sewends wnd the property seized apon any such allachment
aleo be proved by the affidurit of at lea-t two credilde wit | slall be Hable to serane and sale ander the vxeention 1o be
nemer. When the sherifl mceives such @ wray he inust pisaued vn sugi judamient 5 orthe proceeds, 1f the property be

blish notice of it in the fivzerte. &e. and wt any tane y sued i pershable, shsds be appbed in suisfiction uf such
within three calendar inonths alter the fiest puliicaton the paolo@ent.  Tha latter provision, thongh not very distisetly
debtor may get back all his propeity which has been sewed feapresseds means, 1 presmve, that o 2 reditor cotnmetices &
by the sherifl, on givisg a bond to the eredito. sning out e | sat i the doveaos conety amt atteowards obsans an attache
attachment, with auflicient sureties in duuble the anwunt { nenty the st By zo o, aod e property svized shatl be

slaimed, conditioned that the ereditor shall nst dupant sang appropriated in satistaction of the judiment when obtained.

(Drcmmns,

Upper Caniada without satisfy iug such cluim, i judzawnt be }
recovered against him 3 or that the obligurs will render sueh |
debtors to the custudy of the sheriff to when the attachment
waa directed, or that they will pay the crediiors elaim, or
the value of the property seized under the attochment. The
ety atiached is only held on defaultof the debior®s giving
such bond, and even if held, a creditar, having commenend
& suit ins the ordinary manner, and served his writ before the
wassant of attachaient is sued out, has his legal }momy pres
served him ; and if the debtor fails to an;)c:xr and procere b
propesty to be restored to him, so that the creditor gets judu-
ment against him by defaclt, sieh ereditor must prove hus
a8 if a plea denying it had been put inj und after
verdict and judgment he cannot get exveution without giving
a with two suteties in double the sum to be levied,
conditioned, if the debtor, within the time und in manner
allowed by the Act (one year after judgmenty shall succeed
in reversing the creditor’s recavery, to restore the wmount
levied with interest, and any further damage oerasiened by
the seizure and aale of the aileged deblor’s property.
In the division courts, if a person, owing any sum not
ing £28, nor less than 20s,, on debt or contract, or on
:aindmm, rat shal! abscond from Canada, leaviag per-
property liable to seizure under execution for debt in
sny county in Upper Carads, (which words would include
bank stock, or sharesin the cagi:al alock of other incorporated
compasion: vide 2 W, IV., ch. 6., and 12 Vie. ch. 23); or,
, shall attempt 10 temove s persana! property of
the description just mentioned, either out of Upper Canadu,
s from ane county to ancther thereis, or fram Upper to Lower
Canada (which would be out of Upper Canada); or, thirdly,
shall h: conoenled in sny county in Upper Carada toavoud
setvics sny creditor, his servant or age:t,
the elerk of any divwion court of the oouanty

i

0
w& deblor was last domiciled or where the debt waa
convected, or to the judge of the county court therein (what }

A provison s wade tor the distebutson of the propert
att ched, in case thewe are sevet allachutg ereditors, accongt
it to the Jutter of wnds ondy thas class ul creditors can share
inthe distribwion, Al propeny seized vnder any atacliment
i5 16 be forthwith handed over 1o the clerk of the division
eotrt of the divivion wathusr whuch the attaclment sssoed,  §f

dithe debtor, or any person on fus vehalf, shall, betore the

recovery of padwment, tender o she attaching credsor a bond,
wittr st sent sureties,  donble the mmount cluitaed, cone
ditned 1ha tse debtor shali, i jndgment be given for. the
claim, pay i, ar the valie of the property attuched, to the
credit.rs, or produce suck property. whenever thereto requie
red, to satisly the judgmant, then the propesty attached shafl
be nostored, U witlun one month after sewy e the debior, or
sewe one for him, do nut appear and give such boud, thea tho
creditor gutting judgisient may jswo execution imnediately,
aud the propenty att ched, or esough theieot, may be sold to
sutisfy it, or enough of the proceeds may be so applied if the
property has been sold as perishable. -

It is plain that, =0 far 2s the Jotter of the statute is con<
cerned, the aVaching creditor is placed in a more favorable

sition under the Division Uourt Aet, than if his attachmenut
18 sued out of any court of record. When once hie can get his
judgment and execution, his satisfaction is immediate, if the
praperty attaclied will produce enough ; »nd his recovery is
tinal, though the debtor did not appear and defend, no period
being allowed within which the judgment may be revised on
a relearing of the case ; and if pr pesty is actually atiached
and delivered to the clerk of the division court, no creditors
but such us take out wttuchment in the divi-ion court can
came for & ratable satistaction of 1heir claimns. And while the
crediter who commences a suit in a division court is allowed
to issue an attachment in md of his suit, and has the advants
theraby sccuted to um of ensuung sasisfaction, no silusion s
made 1o the probability of & creditor having commenced .a
sitit or recovered a juCgment in the county conrt, or inone of
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the superior courts, against the debtor, although an attach-
ment may issue in the division court, accqrdmg to the enacting
clause of the statute, when the debtor is only removing his
personal property from one county to another in Upper
Canada. "And again, the deblor whose property is attached
ean only get it restored upon condition, among other alterna-
tives, of producing that self same propeity, if required, to
satisfy the attaching creditor’s execution.

This marked difference between the object and the proceed-
ings under the Acts for issuing attachments in suits brought
in courts of record, and the division courts ; the striking dis-
tinction between attaching property with the primary object
of compelling the debtor to submit his person to the jurisdic-
tion of the court, and attaching it in order to subject it to
execution as fast as judgment can be obtained in a court of
summary jurisdiction ; the absence of a provision in 2 Wm.
1V, ch. 5, to protect plaintiffs in pending suits, followed by
the enactments in 5 Wm. IV., ch. 5, supplying such enact-
ments in a declaratory form ; the regulation of_ the conﬂlqtmg
rights of creditors who sue out attachments in the division
courts, while an entire silence is obseived as to creditois hav-
ing demands too large to be within the jurisdiction of the
division courts, coupled with the prohibition on plaintiffs to
split their demands with a view of obtaining attachments
from the inferior tribunals, have (taken together) led me to
think that had the LegislatGre intended by this statute to
interfere with and supersede the reme(l{es of creditors shing
in the superior courts of record, or with the execution of

rocess against the goods of their debtor against whom they
ve recovered judgment, they would have been careful to
express that intention. I cannot presume that the Legislature
intended to render rugatory the slower and more expensive
proceedings in the superior courts, by the mere issue of a
writ of attachment in a division court, or to deprive a creditor
to a large amount of the power of recovering anything unless
his debtor has lands, until creditors for sums not excee.ing
£25, who have not commenced their suits till after he had
proceeded a long way with his, are satisfied. My opinion s,
that it was intended to interpcse no obstacle in the way of a
ereditor using the remedies given in courts of record. If, by
the guicker praceeding in the division court, a creditor could
obtain the first judgment and execution, he would thereby
gain the prior satisf:%ction, and he might, under fitting circum-
stances, obtain the aid of an attachment to secure the property
not being eloigned or wasted by the debtor or others. But if
an execution from the superior court issues before he can
obtain one, then I think the attachment in the court below
will not, and in the absence of express provision to that effect
ought not to deprive him of his legal priority of execution.

Bunxs, J.—I entertain no doubt the plaintiff cannot sustain
the present action, If he could, it must be on the principle
that when an attachment has issued against the effects of an
absconding debtor, according to the provisions of and under
the Division Court Act, the goods thereby seized become
liable to the attaching creditor, to the exclusion of other cre-
ditors who by suits have obtained executions before the
attaching creditor could obtain a judgment and execution.
There is no expression of words in the Act of Parliament
indicating that it was the will of the Legislature that the
attaching creditor should have so much advantage over the
non-attaching creditor ; but the affirmative of the proposition
depends upon the effect of the provisions respecting the duty
of the bailiff, and then of the clerk who is made the depositee
of the goods. The clerk is directed (o take the property into
his charge and keeping, and the same property is further
declared to be liable to seizure and sale under the execution
upon such judgment as the attaching creditor may obtain.
In this general provision the Legislature must not be under-
stood as dealing with the rights of parties other than the debtor
and the altaching creditor. As between them the goods
should be placed in the clerk’s hands, and as between them
the poods should be held liable to any execution that the

creditor might obtain. In that sense the goods would be
under the custody ot the law in case the debior did not avail
himself of the provisions for obtaining a return of them upon
giving security. If the debtor had obtained a return of the
<oods, there can, 1 think, be no question that in his hands
they would be liable to be seized upon any execution which
another creditor in the meantime should obtain, and if so it
could not be pretended that in order to defeat the execution
the goods were in the custody of the law. They are no more
in the custody of the law because they happen to be deposited
with the clerk, as respects otheg creditors, than if delivered
back to the debtor upou security. The property and the right
of property is not changed in any way by seizure upon attach

nrent, but it is necessary that the attaching creditor should
obtain an execution before the goods can be disposed of.

There are three classes of cases in which attachment may
be issued : First—Where per<ons have absconded, leaving
personal property hiable to seizure under execution for debt,
Secondly—Where persons attempt to remove property liable
to seizure as before, out of Upper Canada, or from one county
to another therein, or from Upper to Lower Canada. And
thirdly—Where persons keep concealed in any county of
Upper Canada to avoid service of process. The first and third
class contemplate proceedings in rem to compel appearance
within a month, and if no appearance then the proceedings
of the suit go on; but the second class requires proceedings
in personam, notwithstanding the attachment. It 1s consistent
with bothi positions to hold the warrant of attachment to be
procgss merely for the benefit of compelling a defence to a
suit, and as between the debtor and attaching creditor pro-
perty seized under it to be the means of securing itto answer
any judgment that may be obtained, leaving the rights of all
other parties undisturbed. It would be inconsi_slent with the
proceedings of all other courts, and also inconsistent with the
proceedings of suits in the division eourts, as far ag many
plaintiffs might be concerned, to hold that in cases of attach-
ments against goods there should be proceedings in personam,
and still be a lien on the goods, by reason of the attachment,
to the exclusion of all others.

Anattaching creditor must proceed to judgment and execu-
tion, and if there be more than one attaching creditor, then
they are specially provided for ; but in the case of an attach-
ing creditor and a non-attaching creditor, as both must pro-
ceed to judgment and execution, I apprehend the rule qus
prior est in tempore, polior est in jure, as respeects the exe-
cution, must prevail, and no lien or priority is gained merely
by means of an attachment.

Judgment for defendant on demurrer.

Fxrris v. Fox.

Division Cowrts—Suits by infants in—13 § 14 Vie. ch. 53, sers. 23, 7.

The 27th clanse of 13 & 14 Vie. ch. 53, does nat restriet infants from suing in the
Division Courts fgr anything but wages, but was intended only te unab?e them
to recover for their own labour, contrary to the principles of the common law.

{11U. C. Q. B. Rep. 612.]
This was an action brought in the Division Court of the
county of Middlesex, upon a claim for board and lodging of a
third person, and for goods soid and delivered.

The plaintiff, it seemed, was a young woman, about seven-
teen years of age. The defendant was her stepfather, and
she sued him for board furnished to his wife, the plaintiff’s
mother, and for some articles of dress supplied to her during
the defendant’s absence from home.

At the tnal, it was objected that the plaintiff, being a minor
could not sustain an action upon a claim of this kind, for that’
there was but one case in which an infant could recover as
plaintiff in the Divisioa Court, and that was under a special
provision madse 1n the Statute 13 & 14 Vie. ch. 53, sec. 27 :—
““that it shall be lawful for any 6ne under the age of 21 years
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10 prosecuto any suit in any Ivision Conrt, under this ,\nt,'g:ninn and profits, which might, and otherwise would, have
for any sum of money not exceedmyg £25, which may be dun Varicen and acerued to him from the use of the said mare, and
to him or her for trages, in the same mavner as 11 he or she §for the work and services of the said mare, and uther wrongs
were of full aze.”? “The leatned judge however gave judga | to the «aud plaintd then and there dul, against_the peace of
ment for the plainti’to seeoser £10, uo past ot that <um beanee tane Lady the new Queen, aml to the damage of the plaintit
a demand for wages. This judgment was miven m November |of £302 and therelore he brings hia sub, &e.

lst. Plea—The defendant prays judiment of the said writ and

————

. Wilson. Q.C, moved for a prohibitian, on the giand that ! dee
it was not competent to the Division Court 10 en’s o, o suit
brought by an infant upon auy demand ex. & wages,

Cur. adve, rvult,
Ropixsox, C.J., delivered the judgment of the court.

fmation, beeanse he says that beforo the issuing the writ
Lo thias aetion, or the plaiotitl *s dectaneg thereupon, to wit,on
the 22ud day of November, in the year of our Lord 1852, the
plaintdl issued & certasn vrit of summons out of the County
Cowrt of the Cnned Counties ot Muldlasex ana Elgin, within
the Junsdiction of the said County Cougt, against and directod

These courts have hy the 23l elanse of the Act jurisdiction | to the nuw defendant, as shenfl of the said United Connties
10 hold plea of all efmme and demands whitsoever, for or ol Maddlesex and Etgin, and whereby our Laly the Queen
against any petsou ar persans, bodies corporte or otherwise, [ commanded the said now defendant that within eight days
of debt, account, or breach of contract or covenant, or money | after the service of the said writ on the defendant he should

denand, whether pavabie i money or otherwise, where the
amount or bakwee clunned shall uot eveced the sum of
twenty-five pounda.”

We do not ju thiy case arant the application. The 27th
clause of the Division Conrt Act dues not appear to s to be
by any means intended as a restriction upon the nzht of
nfants to sue in the Division Coutts, but rathier the comtrary—
the abject being to enuble an infant to sue for his labour, ¢on-
trary to the principle of the common law, which would give
his earnings to s fathee. The eliuse leaves the right of
infants ta sue upon other cagses of action as it stood before,
and no doubt an infaut may wel recover any demand that he
may have for goo.ls sold, money le t, &e. ; lus infaucy being
a protection to himself, not to lus debtor. We have no
authority to go into the ments in this ease, and are bound 10
suppose that the judge, who had a general jurisdiction over
demauds of this nature, found a good cause of action proved
against the defendant.

We find nothing in the statute respecting the mode i which
infants may sue, no means given of apputi i a1eat fnend,
nor any necessity imposed of doing 0, or of giving sceunty
for cosis. The defer dant here, being found to be michited,
is not prejudiced by the plaintfl heing anintant 5 he can pmave
no claim fur costs.

In a Superior Court, if an infant were to sue by attorney,
it woutd not now be a ground of crror, but the defendant mu-t
plead m abatement ; and we apprehend s sming in person
would not be a ground of errer, but even if 1t \\'oul(L tht
would not shew thiat the Division Court has not jurisdiction in
any case of @ demand by an inant.

Rule refused.

GRraxt v HaMivrox, Suerirs.

Acticn in Coursy Court—Plen 10 abatement—Certarniy,

The pendency of a suitfor the same cause, Sc.. 1 a County Court, wmay be
pleaded jn abatemient o an action broughit in this Court.

Such a piea setting forth that defendant wus served weth and nppeared 1o awrit
Bseucd fronn the Cotuiney Coust, at 1y platmth?s sty bt irespioss ($4e action
pluaded to belnyg trespass) as apears by the recond, wid then adeging a3 a
wattet of fuct o Le tied @loande that the cases of acion e deatieal, s
bad, It shoull aver that thie vleutny of the two causes of action apjears by
the record.

‘The plea in this cause, as givea in the report, was aiso hiekd bad for tncertanity -

{30, C.Co1% Rup. 322
Tazsrass. Declaration—For that the deflendant, on the
22nd day of July, in the year of our Lord 1852, 1o wit, at St

Thomasg, in the cony of Figin, w.h force and arms, &e.,

seized and took certain goods and chuttels of the ptatul, to

wit, one mare of the pauniiff of great vaue, 1o wit, of the
value of £20,and kept and detained the same trom the plain-
1T for & long time, 10 wit, fur the space of ten days then next
following, and then carried away the same, aud convertel
and disposed theicof lo Lis owan use, whereby the plamtifl for
and during all that time lost and was deprived of divers great

causy an appearanee to be entered for bim in the sajd County
Court of the United Counties of Middles x and Elgin, in an
action of trespass, at the suit of the sajd pluimiﬂg; and the
saidl now detendaut thereupon afterwards, to wit, on the 10th
day of December i the year aforesaid, in due time and wane
ner, dul duly ciuse an appearance to toe entered for him in
the saul court 1o the saul wat, al the suit of the said plainti@,
t pursusues of amd in obediencae to the same writ, as by the
record and procecdings thereof remaining in the sald
, County Court, at London, in the said United Countics, more
JSully appears. Awd the defendant tuithor saith, that the par-
ties s and the saud former suit are the same, and not
othier or diffesent persons, and that the said writ so issued on
the said 22nd day of November, as aforesaiil, was issued and
prosecnted Ly the said plaintiff, upox and for and in respect
of the very same idenlical supposed trespasses in tie said
declaration in this present suit mentioned, and now plead:d
{0, the suid supposed lrespasses having been committed, and
then and still Ifu‘ng within the jurisdiction of the said County
YCourt,  And the defendant tunther saath that the said pluin-
nll; after the said defendant had so appeared to the said wrig
so issned on the suid 22rd day of November as aforesaid, and
whi st the said Conay Ciurt had fuil jusisdiction and authority
m that behatd, and whilst the sact sint was depending, ta wit,
on the 17t day of January, in the year of our Lord 1853,
issued a certain other wril of summons out of the Court of
Common Pleas of gur said Ludy the Queen, at Toronto, againsg
and directed 10 the snid defendant, as suck sheriff’ as atore-
said, and whereby our said Lady the Queen commanded the
sad and now defendant that within eight days after the ser-
vice of that writ on the defendant he shonld ecuse an appeurs
ance to be entered for bim in the said Court of Commun Pleas
at Turanto, by filing s appearance in the office of the Deputy
Cletk of the Cruwn of the said Court, in the Unitod Couuties
of Middiesex and Elgin, m an action of trespass, at the suit
of the sand plaintiff, und the suid defendant duly caused an
appearance 1o be entered for him in the said court, to the said
fast mentioned writ in pursuance and ot edience to the same,
as aforesmd ; and thercupon the plaintiff declared thereon,
and upon and for and in respeet of the same identical sup-
posed trespasses, as aforesaid,  And the said defendant
tfunther sath,th t the saud former writ and action so issued and
prosecotest agamst ham the said detendant by the plaimiff as
afaresaid, is sull depending in the said Coumty Coust of the
United Counties of Middlesex and Elgin ; and the supposed
trespasses, i 1espect of which the seid former writ was
issued, then and still bemg aud commitied within the juns-
diction of the sard County Courts and this the defendant is
ready to venfy : wherefore he prays judgment of the said
writ in this smt, and the declaration thereon fouaded, now
pleaded to, and that the same may be quashed.

Demurrer—Causcs of demurrer: First, that the pendency
of an action in an inferior court cannot be pleaded to an action
n a superior court.  Secondly, that if the defendant relies on

i
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tho inferior sourt being a Conrt of Record, he ought to have
averred that it is a Court of Record. ‘Thirdly. that it 1s not
sufficient to plead that the matters are within the juasthiction
of an inferiar conrt, but the nature of the jurisdiction ougnt to
havo been stated, and it onght to be stated also how such
court was established, and how it obtained its jurisdiction, in
order that the plaintif mght ke a traverse thereou.
TFoutthly, that the supeitor conrts cannot take judicial cogni-
zanco of there being sucha court as the County Court of the
United Countics of Middleses and Elgin, and that the plea
does not sufliciently inform the court of the legal easstienee
of such a court as the smd County Court.  [)ifthly, that it
ought to bo stated whether the said County Court is the conrt
of our Lady the Queen, or whose court it 1. Sinthly, that
the action is still dependineg,  Seventhily, that the defendant
does not_state that the plantifi issued the said wrt an the
Court befure the co.nmencement of this swt, but werely betoe
the issuing the writ in this action, or the pluntal s decluins
thereupon. Eightly, that it is uot alleged that tie plaintiti
impleaded the deferdant in the said County Court suit, And,
ninthly, that the said plea is double and bad in tiis, that it
eets forth the pendency of two actions other than the prescut
one for the same causes, aud is otherwize informal and bad.

Beecher, for the demurrer, contended the pendency of the
action in tho Couaty Court was not pleadable to the action in
this court—the Counlf’ Court being an inferior court, though
croated by statute and presided over by a judge appointed by
the Queen, under the geeat seal ot Caunada—-Luaughton v,
Taylor, 6 M. & W. 696; Esdwle ct al. v. Lund, 12 M &
W. 607.

He relied on the several grounds of d:murrer specialiy
assigned, particularly duplicity, or ambigmty in the uncer-
tainty on the face of the plea, whether defendant intended 0
plead the pendency of two other actions, one in the County
Court and another in this court, in abatement of the present
action, or only the former.

Richards, for plaintiff, submitted that the Couaty Court
was not an inferior court in that sense wiich preciuded the
defendant from pleading the pendeney of a prior acton in
that court in abatement of an action for the same trespass to
the plaintift ’s goods in this court : that the County Court was
a court of Her Majssty, created by statute, hekl by judaes
commissioned by the Queen, in which the proceedings were
conducted in her name, and the junsdiction of wheh was, up
to a certan amount and in certain specified causzes of action,
concurrent with this court: that issues may be sent from this
couit to be tried there, and that the judge thereof has autho-
rity to do cther acts in relation to suits instituted and pending
i1 this court: that superiur courts are said to be principal an
less principal—Bac. Ab. “Courts” Dj; and that the County
Court was of the latter description—at all events, not an
inferior court, proceedingas it does by the course of the cont:
mon law—a system of pleading sinilat to this court: and
trial by jury, with night of appeal to this court upon any maticr
final, or interlocutory decided in the cour<e of the cause : that
the plea was not double—the writ stated to have issued in
this court being the writ, &c., in this cause, as shewn by the
words ‘“as aforesaid,” at the end of the allegation.

The following authorities were referred to:—Bac. Ab.
¢ Courts” 0., Ib“Abatement,” K ; Sparry’s case, 5 Co. 61 3
Mitchell v. King, Barnardiston 143; Seers v. ‘Tumer, 2 Ld.
Rayd. 1108; Brinsby v. Gold, 12 Mod. 204; Dudfield v.
Warden, Fitz. 313; White v. Wiliis, 2 Wil. 87; Com. Dig.
“Abatement,’? I1. 24, No. 9; Rawlinson v. Oriet et al., Holt
1; Brook v. Smith, ib. 285; Moyle v. West et al., 1 Dyer,
92-3 ; Kerby v. Sigaers et al., 2 Dow. P. C. 659; Bac. Ab.
“Abatement > M; 3 Ch. Plg. Forms, note @ ; Row.and v.
Veale et al., Cow. 18; Hixon v. Binns, 3 T. R. 185; Marsh
v. Burns, 1 U. C. C. P. 334; Nash. v. Calder, 5 C. B. 513;
Byree v. Knipe, 5 D. & L. 659, 12 Jur. 1073, S. C.; Reg. v.-

34

‘The Mayor and Aldermen of London, 11 Jur, 867 ; Wilson v,
Dunford, 12 Jur. 729; Levy v. Moylan ¢t al., 10 C. B, 189;
Qwens vo Breese, 6 Ba, RO916 5 Rees v, Wallinws, 77 1b, 81
Peacach v. Bell ctal., 1 Saund. 73; Brookman v. Wenhamn,
15 Jur, 219, .

Macavrav, C. J—The plea appears to me bad—admitting
that the pendency of the action in the County Court might
be pleaded  abatement—on two gronnds,

Ist. It does not aver that the defendant was impleaded, or
that the plaiatift hias declated in the County Court, or that the
identity ot thie 1wo causes of action appears by the record, 1t
mercly alleges that the defendant was served with and ap-
peared to a wit issued out of that court, at the phintifi’s soit
i trespuss, as appears by the reeords and then alleges as a
malter of fuct o Le tied aliuade that the causes of action
are i lonisale Hadile plea averied that the identity appeared
by the recad, and the plaiotitf taken issue, the case of
Mtehell v. King, 2 Barnardiston 113, is express that the defen-
dant would fail upou the production merely of a weat in tres-
pass wenerally,  The case of Ketby v. Siguers et al., 2 Dow.
P, C. 659, may eoullict withthis; Lut Sparry s case, 5 Co. 61,
Budticl v. Wardon, Fitz. 313, and vthess referred to, scem
to e to shew that the w2re statement of a writ in trespass
tot shewn to be explained or amphfie:d by a declaration is
not sufiiciently certain 10 support a plea’in abatement of
another action pending for the saume wuntical trespis< as that
alleged in a deelaration fortrespass to a speeific chattel. Tho
ceneral writ does not impoit iton the fuce of it. 1t cannot
be inferred as a legal presumption of fact 5 nor is it suscep-
tible of proof upon r:sue taken upon aul tic record, nor do 1
see that it coull be proved withvut more asa fact by evidenco
before a jury.

2ud. The plea is double or fatally ambiguous. In this res-
peet it much resewbles the case of March v. Buras, 1 U. C.
C. P. 331, wlich i» quite in point mn support of the demurrer
on this ground of exception.  ‘The words, “as aforesaid” do
not cure the objections by reference to the antecedent. It
rather refers to the same identical supposed trespasses for
which the writ was isswed in the County Court than to thoso
mentioned in the declaration in this eause, as the subsequent
nse of the same words, ¢ as aforesaid,” a little further on in
the plea, tend to shew,—at all events, they are fatally uncer-
tain in a matler 1equuing unequivocal precision—Gore v.
Lloyd, 12 M. & W, 464—See per Pollock B., in Bleakley v.
Jay.

‘The plea is evidently fixmed upon the form in 3 Ch. Dlg.,
Tedn. p. 19,which in the nofe is shuwn to have been approved
of in a case of Abbott & another v. Raphail & another, in Juno
1835, I can find no report of such a case, nor am I satisfied
of the correctness of the plea as there given, nor do I tind any
resenbling it in other books of precedents that T have had
access to.

As vespeets the main question § af the plaintiff had declared
in the County Court for a trespass to a mare of his, as he has
done in this ‘action, and that suit was still pending, I amn not
prepared to say the pendency of such swit might not be
pleaded in alatemnent. The reasous in suppori of supnort of
such a plea are very foreible; and I am more inclized to
deem it admissible than to hold the County Cousts (¢o:.stituted
as ours are, and possessing the jurisdiction and pawers con-
ferred upon them) wferior conits in that sense svhich would
enable a phintifl’ to bring a suit in this court after having
proceeded to a declaiation in that for the same identical cause
of action, without previously discontinuing. Al the argu-
ments of co-ordinate jurisd’ction quoad the subject matter,
and of the harassing vexation of a second suit in a superior
court pending such action, &c., apply with perhaps unan-
swerable force.

MeLeax, J., concurred.

Per Cur.—Judgment for demurrer,
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Tux Trestres or Scuoot Srerion No. 2, oF THE 'l‘ow.\'smpl was appomted treasuror for the ensuing year. On motion of

or Duswicn v. Georee McBeaTi, Exscuron oy Tuodas
Tavpor.
Eehe.  vte=Corporation,

A resolution of the frecholders anud nonscholder of a school egctinn, r:\sscd at
their annual mectisg. that the trnaees shoallox the property in suel section
to pay the teackres® w@iary, A C., foltovied in 1 ceeofntion of the tmictees of
such schoal gectiva directing a maie to b bovicd on the mighie property ny
said section to raisc the stin vequired and the preparsion of mte bilis, de..
is sufficient 1o render a non-resudent having teal caate wahin suels veenen
Hiable for the sum oated by the schonl totctess of such sceien areppding 10
the acceseed valne ot his real propesty . and that e so luble, def adaat,
as his exccutar anad representing biz'estate je liahle in an actirw £ rhe sare
nature to which the testator mught hase Leep sulyected,

A corparafinn azareate 1 N0t bowl to appear at the 1nal ac witheesce, nnder

a notice cerved oh thuir attorney, anver sintute 16 V.. cho 19, see, 2

(307 C.C. P, Hep 225.)

Denr for £21 8s. Declaration states that afier the provincial
statute 13 & 14 Vic,, ch. 13, it was decided upon by 2 majonty
of the frecholders and houschelders of the saud school section,
duly assembled at the annuai school meeting of the said scc-
tion, &e., that the salary of 1ke teacher and the expenses for
fuel for the common scheol of said section for the year 1851,
the then current year, should be provided sor by a tax npen
the property in the said schoel sections and the majority of
the said frecholdess and houscholders, &e.. thercupon desired
the plaintifls to tax the property in tue said schaol s tion,
and employ all lawful means to collect the summn required :
that £100 was required.  Whereapon plaintiffs made a rate
or tax for the year 1851 of one penny and three-fifths of a
penny per pound of the assessid value of taxable property in
the sai(!,section as expressed in the assessor’s or collector’s
roll of said township. which was necessary to raise the requi-
site sum; which said rate: was due and payable on or betore
the 31st of December, 1851 : that before and till his death the
eaid Thomas Talbot was a frecholder in the said section and
scized and possessed of real estate therein, and rated (quicre,
in what year) at £3,210, Kc., and was rated by plaintiffs m
£21 82, in respect theveaf ; that the suid £21 8s. was not
paid when payable, though he had nouce thereof,

& and 1t was
demanded by the collector when payable : and thathe resided
out of the limits of sanl section; whereby an action hath
accried against the defendants as executors, &e.

P eas—Ist. Neverindehied. 2ad. Testator never indebted.
3rd. That plaintiffs did ot by a by-law under seal direct a
rate modo et forma. 4ith. That plaintiifs did not make any
by-taw. 5th. That plaimifis did not make or iinpose said rate
or tax. 6th. That testator as such frecholder was not liable to
be rated in the said sum of £3.210. Tt That he was not a
freeholder.— All the ple s cencliding to the country and
issues.

At the tiial, before ihe honourable the Chief Justice of 1he
Court of Queen’s Bench. Coyne, one of the school trasices,
was received as a witness for plainufis. though oljected to by
defendant’s counsel, and proved a resolution passed the Sthof
January, 1851, at the annaal meeting of the frechoiders and
bouccholders as follows:

»TyrcoNyrr, January 8th, 1851¢

¢ At the annual school mecting ekl i the school house in
s-hool section No. £ iu the townshipof Dunwich, the meeting
was orgrnized by electing Archibald Hamilton chairman aad
John Ridden secretay.

¢« No. 2. Moved by ThomasG. Coyne, seconded by Thomas

Dowitty—That the trucersbe required to tax the property in
this section 10 pay the teacher’s sulary and the expenses of
fuel tor this school tor the year ensning.—Caried unani-
mously.

A. Hairron, Chairman.
Jonx Rivnes, Secrctary.”?

9th of January, 1851.

“ Signed,
«1l..S.1"

¢ At a trusices meating.

John Pearce, seconded by John Ridden, it was resolved to
employ Mr, Bensou for the ensuing year at tho rate of £50
per year.”?

Also a by-law, passed on the 10th of January, directing the
rate of one penny aund three-fifths of a penny in the pound to
be levied ou the ratable property in this section to raise £50,
or <0 mnch thereof as is necessary 1o pay the teacher’s salary
for this year. -

“Br-Law No. 4.—It is hereby enacted by the trustees of
school seetion No. 2in the township of Dunwich, that the
<nm of £50 shall be assessed on the ratable property of this
school section, or so much thercof as can be raised by an
assessment of one penny and three-fifths of a penny in the
pound, to pay the teacher’s s.lary for the eunsuing year.

“ Passed January 10th, 1851,

¢ Signed, Tuoxas G. Coynr.
“1L.S.] Secretary and Treasurer.”

He said it was sealed by the seal always used by plaintiffs,
who bad no other scal.

It was admitted that the testator was a freeholder of lands
in that section, and usually resided in school section No. 1 of
the same township. A mate bill for the £30 was produced,
awd testator rated at £3210 vatue of property, assessed at one
penny and three-fifths of a penny, cqual to £21 8s. for 1851,
made up in November from the collector’s roll of that year.

The amount was demanded of Mr, Beecher, his agent, in
his lifetime, who answered in writing, refusing to pay &e.

On _cross-examination, the witness said the by-law was
sealed the day it passed, but thoiigh now entered in a book
and sealed ke conld not be certain’it was so entered the day
of the date, or that it was sealed on that day, and could not
explain an alteration m the date, nor state whether the by-
law had been read over to all the trustees when passed.

The other trustees, Stafford and Pearce, were not present
at the tial.  The defendant®s connsel objected—1st That the
by-law was illegal on the face of it.  2nd. That there was no
president or chairman’s signature thereto. 3rd. That non-
residents were not liable. 4th. That the executor (defendant)
was not liable, only the heir or devizea of the testator as
rimning with the land only, and not being personal debt.

These objections were overruled forthe time. But the Chief
Justice did not consider the proof of the by-law at all satis-
factory, and seriously doubted its being made as stated, from
the way tlie witness answered respecting it.

On the 17th Scptember the defendant’s attorney served a
notice on the plaintiffs® attorney that upon the trial the defen-
dant wonld require the plaintitis to be personally present to
be sworn and examined as witnesses on the part of the defen-
dant, pursuant to the statute. The cause was tried the st of
October.  Pearce and Statlord did not appear, but the case
was not laken pro confesso by the learned Chicf Justice at
Nist Prius, and plaintiifs had a verdict for £21 8s.

In Michaelmas Term Jast, Beecher for defendant, obtained
a rule on the plaintiffs to set aside such verdict without costs,
as being contrary 1o Jaw and evidence, and for misdirection,
the plaintifls’ non-appearence at the trial, &c., or to arrest
judginent on the around that the declaration does not shew
defendant’s liability as executor, to this action, &c.

On the argument, he contended that the plaintfis have
admitted that a by-law was necessary, by setting it out in
their declaration : that the plaintitfs ‘were bound to appear
and give evidence under the notice.

In arrest of judgment hie contended—1st. That the by-law
should be set out in thedeclaration.—Wilcox on Corporations,

)ﬂc!d this evening, on motion of 173 sec. 425. 2nd. That it should have been averred in the

John Rilen. seconded by Jolin Pearce. Themaa G Coyne - declarution that defendant lived without the section.
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Connor, Q.C., for plaiutifls.—That the casz of Rex. v. Har- ' piaintiffy in £21 8s. in respect thereof; that the said sum of
rison, 3 Bur. 1322, shiews the reason for the by-law not being | £21 8s. was not paid when payable, although the testator had
set out; that the by-law was held sufficient by the judge at | notice thereof, aud it was demanded by the collector after

Tow

Nisi Prius; that the 13 & 11 Vie., ¢l 48, sec. 12, she
the money is 1o be raised, and that « by-law is n = ;
that it 1s not necessary that the by-law sheuld Lo diawn up
and signed at the mesting; that the corporation of three were
not bound to attend as witnesses on ustice; that the atten-
dance of one was suflicient ; that the ca:

nur
QW

s not Liaving boen
allowed to have been taken pirocoiiferso by the learned judes,
his ruling cannot now be reviewed,

In arrest of judgment—That it was

dent to aver thut

81

defendant’s testator lived out cf the scetion.—Adnir v AN
1 G.&D. 2645 Eton v, Echer, 1 Chan. C. 330 Widanis
on Exors, 1351, 1385 ; Stevens v. Lloyd, 1 W. B. 254 ; Hen-

ningham’s case, Dyer 3i4; Williams on Exors., book 2,
section 1.

Macavray, C.J.—Upan ceieiense
13 & 14 Vie., ch. 48, sac. 6, ,
11, and sec. 18, No. 1; also to ch. 67, s
37; it appears to me that when lawiully sei setiool 1
become personal debts, recoverable by the swmmary pro-
ceedings provided in the statutes, or by acting, and that as
debts the Tight of action survives against the personal repr
sentatives of the person assessad. Suach debts may also
operate as a lien on the land in respect ot which the rato
imposed, but the goods of the owner aie likewise and pri
marily hiable. The case of Stevens o Evaus (2 Bar. 1152)
differs. That case seems to show there is no ether remedy
after the death of the principal, exeept acainst Lis executors
or administrators. "

As to what constitutes a declaring or asscssing a rate. it is
stated in Steven’s Municipal Acts (p. 209), that a vesolutian
formally adopte ! and followed by such steps as the statute
prescribes, is sufficient; it may be tested by coisidering
whether a distress to enforce such rate could be justified.

There appears to be a great deal of suspleion tonching the
by-law bearing date the 10th of Jannwy 1531, offered 1 evi
dence on the trial of this enses and if it depended upon the
hecessity for such a by-law, in addition to the other steps
which were taken, it might be proper to grant a new trial j it
antedated, it is, so far as it is of any validity, confinmutory of
the rate. But I-think a resolntion of the frecholders and
‘householders of the section, at the annual meeting on the Sth
of January, 1851, followed by the resolution of the palnifls
on the 9th of that month, aud the preparation of the rate bill,
as in evidence, were sufficient to render the testator iu his
life-time liable, as having been r.:ted by the scheol trustees
of the section, for his portion of the sum required to be raised

8,8,
b, and

ali
Qs

for teacher’s salary, &ec., according to the assessed value of

his real estate within such seetion. That as a non-iesident,
he became liable to be sued therefor as for a debt, and that
the defendant, as his executor, and representing his estate
since his death, is now liable in an action of the same nature,
to which the testator might have been subjected.—See Brown
on Actions, 347, that debt is the appropriate remedy ; pio-
vincial statute 7 Wm. 1V., ch. 3, sec. 11.

Then the question is, whether those allegations in the dee-
laration which relate to the alleged by-law being rejected,
the declaration would be suflicient atter expunging them;
rejecting those portions of the declaration, it would still ap-
pear on the face thereof that £100 was required to be raised,
&c. whereupon the plaintiffs made a rate or tax for the year
1851, of one penny and three-fifths of a_penny per pound of
the assessed value of taxable property in the section, as ex-
pressed in the assessor’s or collector’s roll of the township,
which was necessary to raise the requisite sum, and which
raid rate was due on or before the 31st of December, 1851
that before and until his death the testator was a freeholder
in the said section, and seized and possessed of lands and

yeal estate therein, and rated at £3,210, ar<d was rated by the

i hecoming payable, and that he resided ont of the limits of
ithe s tion 5 then rejecting the statements respecting
{the by-law, and adopting the evidence given at the trial

irrespective of that which related to such by-law, I think
tthere appears a safiicient declaration sufficiently supported
by prosf.  The third plea. however, denies that the p?ainliﬁ‘s
by a by-law under seal directed a rate in mannper and form
tallezod, which is en indormal traverse of the by-law stated
Vi the declaration.  The fowth plea alleges that the plaintiffs
Pkl ot maike anpe by-law, &, instead of traversing the one
‘ > or demarring to the daclaration, it not sufficiently

As respects these two is I look upon them as
immaterial, Decause it was unnecessary for the plaintiffs to
bave wade a by-liw, or to have stated it in the declaration,
w order legal'y o Ceelare thie rate, Tihink it was sufficiently
doclared Ludependently, and that the necessary averments to
show that ure mawe and proved ; and as the jury to whom the

jrestion secws fo bave been Jeft huve found that a by-law
mude, wd rendered a verdiet ‘or the plaintiffs on all the
issues, nind as 1 think the plaliifi- are entitled to maintain
the action on the grounds above stated, T am not disposed to
disturb the verdiet.

As to the notice o the plaiutiffs to atteud at the tiial as
witnesses on behialf of the defendant, they, as a corporation,
jcould ouly appear by atiorney and counsel, which they did.
The Chiel Ju-tice of Upper Canada, who presided at the trial,
did net iy Lis discretion decide that the case should be taken
210 confessy axainst the plaintifis for not otherwise attending,
and I do not think a corporation aggregate within the meaning
of the statute 16 Vie. ch. 19, sec. 2. The individual members
of the plal iy’ corporatio + might have been subpenaed, if
their personal attendance was required.  This does not seem
to have been the course adopted ; and I do not consider that
a notice under the statute addressed to the attorney of the
| plaluthls =aing in their corporate eapacity, is a call upon the
severa! members of such corporation to attend, or that it binds
{them to atiend at the porii of the consequences declared in

tH®t act.  As to that branch of the ru'e which seeks to arrest
judgment, I think the defenfart is liable in law, and that the
s declavation ds sufileient after verdiet, although possibly open
i to some objections, had they been made the ground of special

tdemurrer.

state:d

McLraxn, J.—Tt appews to me that the plaintiffs on the
ievidence are eutitlad to recover. It was sworn thal a rate
l hiad been impo ; and the hist of tha names of all the persons
Prated by plaistiifs for the school purposes of their section,
la':d the amount payable by cach, together with a warrant for
1 he coliection, were prodneed urder e 12h Vie,, sec. 12.
Lsub-sec. 8, and that list, taken according to the valuation of
| taxable property as expiessed in the assessor’s or ¢ollector’s
roil; and a war.aut dizected t5 the esllector of the school sees
tien for the colleedon of the sev ral suns mentioned in the
list, afforded suidicient authority for the collection from all
resident inhabitants without any by-law heing previously
passed. The raising money by a rate had previously been
decided ot a meet'ng of the school section. The property
Lield by the testator was rated with the other property of the
section, but as he was uot resident in the township, and had
not personal property thercin, the amount ecuid not be col-
leeted.  Under the 11ih sub-sec., of sce. 12, it is mad2 the
duty of school trustees to sne for and recover by their name of
office the amount of school rates or subseriptions due from
persons withaut the limits of their school section and makine
default of payent.  The plainifts the : had a right of action
against the testator for the amount of schaol rate dae by him.,
amd as he died without satisfying the amauvt, it stiil romains
duee, and is piyvable by the defondant, as his executor, the
.’.:tlamias any ot er mueney dae byvihae feetator at the time of his
aaath,
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No by-law being necessary, of course none need be set out
in the (?eclaration, and it was not necessary lor plaintiffs to
allege that the defendant was resident out of the limits of their
school section. They were authorized by law to sue in case
he did live out of the section, and that fact was proved so as
to entitle them to recover.

It appears to me that no sufiicient grounds have been shewn
to interfere with the verdict or to arrest the judgment, and
that the plaintiffs are entitled to the postea.

RicHARDS, J., concurred.

Rule discharged.

IN THE MATTER oF THE Scioor, TrusTEEs oF THE Town oF
Port Hope v. Tue Town Councir or THE Town oF Porr
Horx.

School Trustees—Municipal Council,

The communication by a Board of ¥choo! Trustees tn the Momeceipal Couneil of
the town of a resolation of the Board that the charmian do anthorize the
secretary of the Board to notify the ‘Town Council 1o purnish the Doard with
a sam of moniey tmmedintely. tor die purpose of purchasing a zite tor & school
house nud erecting a school house thercon—a copy of which resolution was
sent to the Town Councily~—is not such a compliance with the provisions of
the statute 13 & 14 Vie, c. 48, asto render the Town Council linble to be
compelled to pay the amount by mandamus.

[4U. C. C. I’ Rep. 418.]

Rule nisi for a mandamus. This was arule upon the Town
Council of Port Hope 1o shew cause why a mandamus shenld
not issue, commanding them to levy by rate upon all the real
and personal estate of the freeholders and householders of the
said town the sum of £2500 and the costs of collecting the
same, and to pay over the said sum of £2500 to the Board of
School Trustees of the town of Port 1ope, for the purpose of
purchasing a school site and erecting a school Louse thereon,
in compliance with the request of the said Board of School

. Trustees, upon the atfidavit and papers filed, and why they
should not pay the costs of the application.

The affidavit of W. Waller, secretary to the Board of School
Trustees of the town of Poit Hope, sworn the 15th of June,
1854—That a resolution, of which a copy was annexed, was
passed by the said Board, and that in compliance thevewith

Le did on the 151h of May, 1854, trapsmit a co. ¥y of the leger |

annexed containing eopies of Lwo resolutions passed by the
raid Board, and that such letter was laid befora the Town
Council of Port Hope, of which Fe is also clerk ; and that the
said Town Council have rot furnished the sald Board wiik
the sum of £2,5060 or any part thereof, bot have neglected and
refused so0 to do. The letter referred to is as follows :—

¢ Town HaLrr, Port Hope, 15th May, 1854.
«To the Town Council of Port Hope :

“ GENTLEMEN,~~[ am directed by the Doard of Common
School Trustees to transmit you the following resolutions
yassed by the said Board on Saturday last, the 13th of May,
1854—namely :—¢ Moved by the Rev. J. Band, seconded by
Mr. Warren, that the chairman of this Board do order the
Town Council to furnish this board with the sum of £2,500
smmediately, for the following purposes—namely, £500 foy
purchasing a site for a central school, and £2,000 fer the erec-
tion of a school house thereon.—Carried.?

“ (Signed,) W. Burnuawm, Chaicman.

¢« Moved by Mr. Gillett, seconded by Mr. Baird, that this

Board will require from the Town Council the sum ot £200,

to meet the incidental expenses of this Board for the current

year, and that the Town Council be notified of the same.—
Carried.’

¢ (Signed) W. Burnuam, Chairman.

“ I have the honour to be, gentlemen,
*Your obedient servant,
“(Signed) W. WaLLER, Secretary.”

Aftdavit of W. Burnham, chairman of the Board of School
Trustees of the town of Port Hope, swoin the 16th ol June,

1854—That at a meeting held by the said School Trustees at
the town ot Port Hope, on the 13th of May, 1854, a resolution
was passed to raise £2,500—namely, £500 for purchasing a
site, and £2,000 for the erecti: n of a school house thereon ; that
in pursuance thereof the said Town Councilwere requested to
furnish the said Board with the said sum of £2,500 for the
purpose aforesaid ; that the said Town Council have neglected
and refused to furnish the same, and that the said Board of
Sehr ol Trustees have contracted to purchase a site for the
said sehool house, and have agreed o pay for the same the
sum of £500.

Wilson, Q. C., shewed cause, referring to The School
Trustees of Broekville ». The Town Council of Brockville, 9
U. C. Q. B. R. 302, which seemed to deny any discretion in
the Municipal Council when properly called upon.

He contended—I1st, That the application is to levy a rate,
whereas it should have been to pass a by-law for that purpose,
or to raise the money, if not in hand, as the Council might
prefer.

2nd, That the demand was not to levy a rate or pass a by-
law, but to furnish £2500 immediately: an unreasonable, it
not an impracticable request 3 and at all events not that which
the court 15 now called upon to enforce by mandamus: that
one thing was demanded and another sought to be enforced.

3rd, That the demand should be of something specific and
duly authorized—Regina v. The Bristol and Exeter Railway
Company, 4 Q. B. 162; whereas there was nothing to shew
the propused school house necessary, nor any estimate pre-
pared and laid before the Council, asthe Act required—refer-
ring to 12 Vie. c. 81, sec. 177 ; Municipal Act of 1851, sec.
45 13 & 14 Vie. ¢. 48, sec. 12 No. 12; sec. 18 No. 1; sec.
20, 21, 24, Nos. 3, 4, 6, and 9; and 16 Vic. c. 185, secs. 1
and 6;—that it was a mere arbitrary requisition for a large
sum, without anything satisfactory to justify it.

4th. That the Trustees were bound to call a public meetin
in like manner and under the same regulations as schoo
trustees of township school sections—16 Vic. c. 185, sec. 5.

5th, That the Board of Trustees might impose a rate them-
selves, aud having a remedy in their own hands, are not
entitled to ask the aid of a mandamus.

He also read an affidavit in reply of Dunean MclLeod, sworn
the 26th of August, 1854—¢That he is a member of the Town
Council of Poit Hope, and that no public or school meeting of
the freeholders and householders and cther taxableinbabitants
of the said town or any ward therein was callcd by the said
Board ot School Trustees, nor was any notice given by them
of any such meeting, nor did any such take place, to consider
the question of the purchase of a site fcr a central school and
for the erection of a school house thereon, at any time since
the 24th of July, 1850, so far as he could recollect and inform
himself; and that since the day and year aforesaid, so far as
he can recoilect and inform himszlf, vo application has been
made and no estimates have been Jaid before the said Town
Council by the said Board of School Trustees on behalf of the
majority of the freeholders, &c., of the said town, at any public
meeling before then called for the purpose aforesaid ;’ and
submitted that their proceedings were not regular or according
to the statutes, and were too loose and general to support the
present application.

Richards, in reply, relied on the 13 & 14 Vic., ch. 48, sec.
24, No. 6, as authorizing the steps taken : he denied that any
more specific estimate was necessary, the amount resting 1in
the discretion of the Board of Trustees, who must be supposed
to have satisfied themselves of the propriety and expediency of
the expenditure. He contended that no public meeting or
vote was a necessary preliminary, and that the passing a by-
law was iavolved in the levying a rate, which could not be
done witho-tit; whe:efore, if material, the one was equivalent
to the other, aud that the conncil were to provide the money
in the manner desired by the Board.
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That the Trustees were nnt bound to levy a rate themselves,
but wero eatitled to call upon the Municipal Couneil, whose
duty it becamo to provide the amount; audf that was refused,
a maundamus was the proper course, to compel performance of
the duty declared by the statute, &c¢.—16 Vie., ch. 1835, sees.
18&6.

Macavray, C. J.—The 13 & 14 Vic. c. 48, sec 21, No. 6,
enacts that it shall be the duty of the Board of School Trustees,
&e., among other things, to prepare from time to time awd
lay before the Municipal Coancily &c., an estunate of the sutn
or sums which they shall judae expedient, &e.. for the pur-
chasing school premises and for butlding school houses, &¢. ;
and that it shall be the duty of the Common Counncil to provide
such sum or sumns in such manner as shall be desired by the
said Board of School Trustees.

I am disposed to think, that instead of this the Board of
School * astees way levy @ rate for sueh purposes without
reference to the Municipal Council of the town—I16 Vie. c.
185, scc. 1, and sec. 6, 21.—DBut whether or not, I think that
application may be made to, and that if properly made, it is
the duty of, the Mnnicipal Council to provide the monies in
manuer desired 3 and that if refused, a mandamas may be
moved.

I do not think a vote of the ratepayers necessary in the case
of cities and towns, &ec., as it is within school sections of
townships (16 Vic. c. 183, sce. 6), as was decided 1 the case
of The School Trustees of Brockville . The Towu Counesl of
Brockville (9 U. C. Q. B. R. 302; 13 & 14 Vic. ¢. 485 see. 24,
Nos. 1, 6, and Nos,. 4, 6, sec. 18, No. I, and see. 12, No. 7.)

But or the present application, I do net think, first, That
the pruper esinnate 1s shewn to have been prepured and laid
before the Mnucpal Council for | do not cousuler the com-
munication of a resolution ot the Board of Trustees that the
ohairman do order the sceretary to notify the Town Council
to_furnish the Board with £2,500, immediately. for the follow-
ing purposes—namely, £500 for purchasing a site fora central
school house, and £2,G600 for the crection of a school house
thereon—such an estimate as the statute contemplates, aud
as the Town Council, when called upon to pay sv larae a
sum out of the funds of the municipality, may 1easonably
expect, or that the cou:ts are bound, as a matter of course,
to enforce such a general demand.  I1is merely a puremptory
requisition for a large sum of money 3 and il twice or ten times
as much were right, the court might as well be moved to
enforce the payment without any additional explauation to
shew it a reasonable exercise of the very wide discretion and

wers vested in the Board. Nor do 1 think a demand to
urmsh such a sum inunediately reas onable, without showing
that the municipality possessed funds ready to be so applied
al 3 moment’s notice.

We are not asked to compel performance of what the
resolution required merely to compel the Municipal Council
to furnish the £2,500 immediately, but to ord r them to levy
a rate, &c.

To enforce the levy of a rate is not to compel that which
the Board of Trustees demand. If we wete moved to grant
a mandamus to oider the immediate furnishing of the amount
aocording to the tesolution of the Board of Trustees, 1 appre-
hend we would not be prepared to do so without more appear-
ing than is shewn on this application ;—ihen, in place thereof
ws are asked to direct that to be done which the Municipal
Council was not asked to doj; uor do I consider that whieh
was asked was equivalent. It appcars that the funds were
already in hand, not that the process of a rate was required to
be resorted 10,

In exercising tho largo powers vested in the Board of Trus-
tees when a ditect taxation to so largo an amount is to be
iraposed upon tha inhabitants, not by the -Board durectly, but
through the Municipal Council upon their requisition, wo must

sco that the terms and substance of what the statutes und the
law require have been correctly comphed with.  One thing
required 1s the preparation of an estunate 3 another s, 4 dig-
tinet appication t) the couneil to do that wineh wa ate called
upon to enforce. My impression is that the present proced -
ings are deficient in both these respects.

McLEas, J., aud Ricnanws, J., concaned.

Rule discharged without costa.

Josepn McKay o James Hann.—Javies Cranves Jonunsron
ET AL. t. JaMus flaLL.

A Judge of the County Cuurt has power 10 Srant a cemficate for speed
Cxecntton, 4
[4U.C.C. P. Rep. 145.)

These cases were hrought doswn by wnt of trial before the
Judge of the County Court ol the Ymted Counties of York
Ontario and Peel, who certified on the same day that in his
opinton_execution ought to issue forthwith for the verdicts.
In Michaelmas Termn last Eecles obmined in each case
respectively rules calling on the phintifl to shew cause why
the judgments entered and the executions issued thercon
should not be set aside, on the grounds—That no formg]
returns had been made by the Judge upon the said writs of
trials that the wriis of trial Lad not been first returned and
filed in the Crown-oflice, or remained there for the space of
six days; that the Judge of the County Court had no authority
1o graut such certificate as aforesand,

Hagarty, Q.C, shewed cause, and contended that there is
no reason why the judge of the County Court should not cor-
lily for immediate” exeeation after a judge of the Superior
Court has said the cause was a proper one 10 be tried by him
that the judge of the County Court is the only person who cax;
cerhry for costs. beeause the act says it must be done by tho
judge who tried the cause s that the cetificate of a judewe
(i‘r)roncou;ly made up, may be amended.—3 &4 Wmn. iV ghf
42, sec. 10,

Eccles supported the rule.—That the Imperial statute 1 W.
TV. applies to judszes of the superior court, and the Act which
authorizes the writ of trial was passed alter; that the judgo
who tries the cause has the right to make certain amend-
ments: that the Act of 1852 catwmot be carried back and
embodied m the Act of 1813: that no power can be given to
judges of the County Count to grant certificates for immediate
cvecution except by express enactnents; that his beine o
judge of the County Court does not make himn a judze under
the Act with power to certily 5 thit he is only delegated by
the Act and writ to try the writ, wnd thew his pm\'e?' ceuases;
that e, wments are ditlerent from the granting certtificates,
because :.mendments are made during the course of the trial.
but after the jury find their verdict he has no power except l(;
endarse e verdiet and make his retarn; that the 56th sec-~
tion of the statule 8 Vic. directs what is to be done,after tho
verdict, amd that the judgment shall not be entered for six
days; that the Act authorizing the writ of trial cannot be
altered except by an Act with express enactments referrine
1o the former Act; that the judge of the County Court has no
authority to order a judgment to be entesed in a superior court
before the time for entering judgment regularly in that court.

Macauvray, C.J., delivered the judgment of the Court. (a)
It teems clear that the Judges of the County Court are
Judges within the statate 16 Vic. ch. 175, sec. 27, from the
circumstance of their being spoken of as such in that section
which iucludes both the Supenor and County Courts. 1 think
the writ of trial is virtually a record, although not so termed
and that tho certificate of the Juuge of Sxe County Court
3

(1) The following statutes show the powess conferred on the Judges of the
Connty Courny, and are apphicable 1o 1his case 18 YVae, ¢h. 13, 12 Vie, c. €, 13
14 13 Vic. €. 82, Iinp. oiat. 1 W, [V, .75 3& 3, WL IV, c. a2,
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thereon entitles the plaintifis to speedy execution. [ donot
perceive that it deprives the defendant of auy rights he might
atherwise hiave exercised, and seems quite wuhin the spirit,
true intent, and meaning of the statutea.

The papers filed do not show that the judge’s retatns were
informatl or in avy other respect nnproper, or that they were
not returned nmg filed tn the Crown-oflice before or at the
time of the entry of the jndgments.  The opinion expressed
upon the wam objection determines that it is net avcessary
that they should have remuiued there siv duys before the
plaintifls ncted thercon by entering judwment. having ob-
tatned saflicient certiticate for speedy eavcutioat.

McLeax, J., and Ricitanps, 1., concurred.
Rule discharged.

Janeo Q. Tseatener v T Grest Westnny Rainnosn
Company.
Plamtifl being a passeuger wr one ot defendauts?! care, he avle of the tendee

broke, and the tendas amd car nshich plambid vas woere thivsa o Qe
irack, whereby plamtif®s arae was Liken,

At the trial, the defendants called the engineer of by tain, who proved that be
egaitted the axle oty before the acestent, whicn it appeatved tr gand
order. Fhe juey having sivond 2 verdet for plaml upoa s evidetee. med
with 3 charge vouatde W defesdiuts, e Comn sonsd o set it asde, wi
the ground that it was foe thic sure. on tie evpdunce, 10 detnmiae whother
there was neghigence an e pant of dutendants or iot,

DL C LY. Rep. 513

Case.—Declaration states that defendants wese proprietois
of a ratlway tn Upper Canada for carryving of passengers, &e..
and received plaintiff as passenger, to be carried for reward
from Windsor 1o Niogara Fafls: that it became defemdants?
duty ta use due diligence 5 yet defendants, ot rezadhag, &e.,
did not use due care, &, bot condneted themselves so care-
lessly and improperly in that behalf that by rewsou thereat,
and smproper conduct of the defendants by theis servants, the
railway cur in which plaintiff was such passeuger was thrown
off the track, and thereby his sight arm broken, &e.

Second count charges defendants as comman cartiers for
reward, &c.

Pleas—1st. Not guilty to the whole.
2nd. To fiest count—Did not recerve pluintiff asa passenger.

3rd. The second count—Did not receive plaintiff as a pas-
senger.

At the wrial #t was admitted that in June Iast the plaiiff
was conveyed in defendants’ cars as stated ; that when near
Chatham the axie of the tender car broke, and such tender,
as well as the car in which the plamtff was, was thrown off
the track, whereby plaintiff’s arm was broken, &c. The
plaintiff gave no further proof of negtigence in the defendants.

On the defence the defendants® counsel ealied the engineer,
who Lad been on the defendants? road as engine dnver fiom
the first, and wha had charge of the locomotive engine on the
doy the tender broke down. He stated that when they left
Windsot he had examined the ergeue and tender, that nothing
went wrong with the engine; that he last examined at Chat=
ham, two and a half miles from the place where the aceident
afterwards happened 5 that he examumed the axle afterwards
and found no flaw in it; that it was 2 new break straight
through, just inside the wheel, and could not account for the
accident ; that it was the proper size, and he thought of
wrought iron, though it might be a bad kind of i1, and that t
had been running for sume time and constantly it use for two
months, and he had 1o reason 1o think anything wrong: that
thoy were not going more than fifteen miles ar hour at the
fime, on a stdoth road; that he esamined it as usual, saw
no crack in it, and could see perfectly well that part of the
axle, and for all ke knew it was all righz when he looked.
That it (the engine and tender) was buailt at Manchester, in

tho state of New York: that there was nothing more than
usaal in the tender, nor more than a usual train.

The learned Chief Justice, wha tried the cause, told the
juey the defendants could only be held liable in case of neg-
fizence : that the axle breaking threw it on the defendants to
shew that due care was taken W0 have proper carriages, and
to ascertain from time to tsme that all was sound; and that
they wete to say whether they found any want of skiil or
care ou thus oecasion, or that (gxc iroit was of bad quality, and
therelore fuiled.

The phimiff’s comnsel objected that there should have
been evidence given of the sutliciency of the axle-tree, and
u3 to the probzilu cause of the accudent; but the learned
Chief Jushiee feft to the jury the evidence of the cugineer as
applyinz to these points, olsserving that he conld noteay it
wus no uvidence, or that other or better evidence condd, or
shonid, as a matier of legal necessity, have been given.

Read, for plaintifl, shewed cause, and contended that the
accident was primd _fucie evidence of negligence, and was
not sebutted 3 that only one wiiness was calied who did not
prove any adeguate cause to account for the injnri)' recon-
cileably withy the absence of any negligenee or blameabls
msufliciency of the make on defeudanms® part. He cited
Grote v, The Chester and Holyhead Rathway Co., 2 Ex. R.
2313 Christie v. Griggs, £ Camp. 81 Carpue v. The London
and Brighton Railway Co., 5 Q. B. 717; Cuctis and Wife v,
Drinkwater. 2 B. & Adol. 1695 Grieve v. The Ontario Steam
baat Co., 4 U. C.C.P. R 387, That #t was left 1o the jury
as a question for their dectston wah observations favourable
tuthe defendants, and they sheuld abide by the result.

Gait, in reply, urzed strongly that no culpability was justly
impntable to the delendants 3 that to hold them liable is w0
dectace them lable as of course, for every accidental break-
age of any part of thesr works, whatever care or precautions
they may have used, or however apparently secare and st i«
cient ; that the rofe of faw was correctly laid down by Mder-
son, J., in Sharp v, Greer, 9 Bing. 437 ; and if applied to the
fucts in this case, the defendants were entitled to a rew trial
—Witte v. Hague, 2 D, & R. 33.

Macavray, C.3.—1 can only say that, according to the
view expressed by me in the case of Grieve v. The Ontarie
Steamboat Company, and refesring to the cases mentioned in
disposing of that case 2 few terms ago, 1 thik the present
fortned w question for the jury ; that in the absence of any
explanations satisfactorily accounting for the accident, but
with a charge favourable 10 the defendants, the jury were not
satisfied it was a pure accident entalling no liability on the
defendant, but felt the more satisfuctory conclusion to be that
there was negligence on their part in relntion to the premises ;
whether as m regard of insufficient materials, workmanship,
waat of vigilance, overloading, mismanagement, or how
otherwise not being expressed by them. The accident hav~
ing happened unaccountably and without any proximate or
active cause to accouut for it, constituting as the cases say
some evidence of neatigence, it rested with the defendants to
cxplam and recoucile 1t with perfect innocence on theie parts;
and having faied to do this to the satsfachion of the jury, ¥
do not sec sufficient ground for sending the case 10 a second
tnal when the same evidence and no more might be again
submited 0 another jury. If a jury must decide on this
evidence, 1 cannot say thete is not evidence for their con-
sideration ; 1 think it was for them to decide on the evidence,
and do not see any reason for disturbing their decision. That
the axle broke without any sudden canse or emergency that
we seg, and that the plaintiff was seriously injured in conse-
quence, are wndisputed facts 5 ana the jury have come to the
conclusion that the evidence did not exoncratethe defendants
from blame~  The rule will therefore be discharged.

McLras, J., and Ricstarns, J., concurred.
Rule discharged.
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Macvowarp » Tax Haxirton axp Pont Dovir Puask
Noap Coxraxv.

Liodudity of Road Cenpanies for aczidents,

Road esmpanics owning public highways aud enttled to tolts for the use
thereof, are liahle for aceidette ariew 2 from want «fsepais to the ronds. They
are Jinhile 1o an indis sduat ststamueg special apury, as well a9 to the putlic.

by indictment,
{3U.C C. P Rep. 402 }

Case for injury to plaintfls wife by the upsetting of ahired
coach, in which the plainuf and his family were travelling
upon the defendants® road,—the zeeident havirg been ocea-
sioned by the bad and insufiicient state of repair of such road.
Tt was said to have been a government yond, sold jo the
dofendants under the provireial statute 12 Vie. ¢h. 3.

Plea—Nat guilty.

The bad state of the road. and the injury in consequence,
were proved.

1t was objected by defendants® conusel at the trial :m

1st. That the state of the road shonld be proved by an
engineer.

2nd. That the only remedy wae by #adictment, under see.
35 of the psavincial statute 12 Vie. ch. 8L

3rd. That defendants were entitled 10 rotice of action.

Leave was reserved to move on these poiuts, and the case
was left tathe jury, who found for the phintiff £50 damages.

Freeman, for phintiff, moved to set aside such verdict,
and 0 enter a von-suit on the above crounds, and on the
additional (4th) ground that the plaiatifi’s only remedy is
sgajnst the coach proprietor, or at alf events, that ho alene
could sue defendants.

The following cases were referred to—Ruszell et al. ».
County of Devan, 2 T. R, 667; The dMayor, &c., of Lyme
Regis». Henley. 3 B. & Ad. 77; Crisp . Bunbury, 8 Bing,
394; Butterfield ». Forrester, 11 East, 605 Bridge ». The
Grand Junction Railway Company, 3 M. & W. 2445 ; The
Mayor, 8., of Lichfield ©. Simpson, 8 Q. B. 65; as to double
redress on statute and by action Stevens v, Leacocke et al.,
11 Q. B. 731, distinguishes betwecn comnon law rights
infringed and those conferred by statute.  Albon et al. o
Pyke, 4 M. & G. 421, 8. P.; Clayards v Delrick ot al, 12
Q. B. 433 ; Marshall et al. 2. Nichols, 21 L. 1. Q. B. 343, 12
Am. Eng. 466, S. C.; Bighy ». Hewett, 5 Ex. i1, 210-3;
Thorogood 1. Bryan, 8 C. B. 118; Booth . Monmouth Railway
Co., Y7 Law Times, 151 Q. B.—If an act of parliament easts
upon auy persons the obligation o execute a publie work,
and the omission to execute that work inflicts an injurv upon
& private person, a person injuted may mamtain anacton for
the injury 8o sustained.

Macavray, C.J.—The defendants, owning the wad as a
public highway, and the duty of repairing it being npou
ther, and being entitled to exact tolls for the use thereot, 1t
appears to e tha, upon the principles of the common law,
they ate Hablo in this action to ar mdivideal lawfully using
the road and guilty of no fanit on his ovwn part, for a spevial
tojury racetved, in consequence of the defendanis’ permitinz
the road to remain out of repris, as proved in evidence. Suc
want of repair may have been alse a2 pubhe nuisance as
respected the public at large, and the defendants may have
incurred linbility to indictment. But, independently of any
such liability, theg ate alwe liable for special inpury and
damage sustuined by apr - individual, for the defanlt ard
omisaton, amounting to a public nuisance. 1 perceive no
reasan to doubt their liability in this action and on the evi-
dence, and thers will be no rule.

Mcleax, J., concurred.
Per Cur~Rule rafused.
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COURTS OF JUSTICE.

Tur recent investigations in New York, noticed
in the public journals, have placed certain judicial
functionaries in no enviable light before the public
at large.  We have no doubt that the individuals
referred to are exceptions to the great hody of
learned and honourable men composing the New
York judiciary : yet the wonder is, with the vicious
systera which regulates their appointment and
tenure, that instances of cormuption and depravity
are not daily developed.

But beside fundamental defects, theye are striking
objections to the manner in which things are done
and suffeved in conneetion with the administration
of the Law, and those who administer it. Wa
have on several oceasions witnessed the proceed-
ings of the Cowts in the United States, and were
much struck with the contrast, in externals and in
the mode of conducting busivess, between them
and our own Courts. Nothing to distinguish the
Judge or the Barrister from the medley of officers,
Constables and Suitors present; the Judge treated
not disrespectfully, it is true, but with an indeco-
rous fumiliarity. The want of that quiet, orderly,
dignified manner of proceeding, we have been
familiar with here. Indeed, we have even heard of
Judges leaving the Bench at mid-day, proceeding
to a neighbouring hotel, and commonly discussing
their dinners in company with suitors, constables
and criers, and commenting frecly upon the cases,
tried or to he tried, before the Judge.

1855.
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We have conversed with many educated persons,
laymen and lawyers, on this subject: all regretted
that the mode of administering justice, and that
the position of its ministers could not be placed on
the same footing as in England ; but ¢ difliculties
in accomplishing it from their peculiar institntions”
were said to stand in the way—the cquality of
citizenship would be disturbed, if the claims of the
office were fully rccognized.

Yet it is not the person of the Judge, nor even of
the ¢« Sovercign People” in the Judge, that is only
disrespected : it is Justice hersell that is treated
with unclean familiarity.

It is not with a desire to disparage the adminis-
tration of the Law elsewhere that we notice this
subject ; but may we not find in it a warning
against laxity in the manner and order of adminis-
tration in some of our own Courts? We have no
apprehension respeeting the Supervior, nor indeed
for our Inferior Courts, but the tendency in Inferior
Tribunals i, for obvious reasons, downwards ; and
it requires all the vigilance of the Judges to main-
tain the status of our Division Courls, to follow
out the good commencement made ; there is no
reason why these Courts should not exhibit the
same decorum, the same decent {ormalities, or
nearly so, as in the Superior Courts.

The dignity of Justice is not to be measured by
the money value of the subject matter it is brought
to bear upon. Let the Judges continue to respect
themselves, and the public will remember “the
respect to be had to their persons and oflice.” Let
them bear in mind that, however small their own
emoluments—however rude their Court accomoda-
tions—however trifling the matter in dispute before
them may be, that such labours, though humble,
are not mean, for the principle of Justice stamps
them with honour.

COMMITMENT UPON JUDGMENT SUMMONS.

(D. C. Act of 1850, sccs. 91 & 92,)
Review of English Decisions bearing on.

(Continued from page 216.)

Re ONeil, 1 C. C. C. 484, 1 L. M. & P. 737
(23rd Nov. 1850).—In this case it was held not
necessary that the Warrant of Commitment of a dft.
in default of payment of a debt recovered in the
County Court, should be issued immediately after
the date of the Judge’s order for imprisonment.

Where the order of commitment in default was
made on the 15th April; but the warrant for arrest
and imprisonment was not issued till the 9th of
October following.

Held, that-in the absence of any rule of practice
limiting the period within which a warrant must
issue, such lapse of time was not a sufficient ground
for the discharge of a defaulting defendant who had
been so arrested and imprisoned.

Under the Division Court Act the warrant is in
foree for three months only from date of order, the
55th Rule of Practice providing that warrants for
commitment, whenever issued, shall bear date on
the day on which the order for comunitment was
entered in the Procedure Bool (i.e. the day on
which order made), and shall continue in force for
three calendar months from such date, and no
longer.

In respeet to successive commitments for non-
payment of the same sum, there is an important
case—Re Boyee, 21 L.T. 1815 22 L. J. Q. B. 398.
The proceeding was under the 9 & 10 Vie. c. 95,
ss 99 and 103, and it was held that the Judge of
a County Court has power to commit a defendant
who is summoned for non-payment of money pur-
suant to a Judgment of that Court, as soon as a
new default is made, and therefore where a Judg-
ment debtor has been once committed for seven
days for non-payment, he may, at the expiration of
that imprisonment, be again committed, if, having
the means of paying he still refuses to pay, upon
which the decision of the County Court is conclusive.

(TO BE CONTINUED,)

THE COUNTY COURTS.

It is rumoured that the County Courts Practice
is to undergo a thorough change, and that a Bill
has been actually drawn to effect that purpose.
Organic changes in the mode of Trial and other
particulars similar to the provisions of the English
Common Law Procedure Act, as well as an
enlargement of the subject matter of Jurisdiction,
are also spoken of.

We admit the necessity for some improvement.
The practice may be simplified very much, and
some of the services now required may advantage-
ously be dispensed with, but we hope that there
is no intention of doing away with the formal
Pleadings.

The measure, we trust, will be properly digested
before it is given to the Legislature; and it is to
be hoped that those most familiar with the subject
will be consulted. Until, however, the measure is
before the public it would be useless to indulge in
conjecture or anticipatory remark, but our columns
are open to those who wish to point out existing
defects in the Law and Practice of the County
Courts, if well considered suggestions for improve-
ment are at the =ame time submitted.
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IUSTICE AND MERCY, travelled and number of cases disposed of by the

The Judge diepenses justice, mercy is the pre-
rogative of the Crown. The Judge pronounces
the law’s doom ; it is the privilege of the Sovereign
to modify and mitigate a sentence according to
the circumstances of the case. The crime is not
always the measure of guilt. A small crime may
involve greater criminality than a great erime, a
great crime may have less gnilt in it than a small
one, the law cannot measuré this, at least our law
does so but imperfectly. In France provision is
made for snch a frequent state of things by the
power given to the Jury of finding a verdict of
“ guilty with extenuating circumstances. We do
it rudely by the Jury’s recommendation 1o mercy.
But motives are often misrepresented and misun-
derstood out of Court, where the {acts that eall for
mitigation are not known. The public look broadly
at the crime and take no account of the cireum-
stances of the eriminal, and they exclzim ogainst
lenity, or against severily, ignorant of the cuuses
that in either ease determine the amonnt of erimi-
nality.—ZLawe T¥mes.

With this nmunber the present valume ends; fhe
January number will be oul in a few days. So far
~we have been able to accomplish towarda redeem-
tng our promise. In this, our werk has heen
lightened by the assistance of 4 gentc who
has lately united with the present Editors in con-
ducting the Jouwrnal. He brings to our aid no
small experience in the management of a pablic
journal, and we are now .abje with incveaned con
fidence to gunaranice punctualily in the future
issues.  We may add that the gentleman referred
to is a member of the Law Socicty. "The I'ebruary
number will appear early in the month, and there-
after it is designed to publish on the first day of
each month.

Ty

oAt

We take the subjoined from a local paper, the
Cornwall Constitutional ; it is a statement obtained
of a circuit by Judge Jarvis, and is advanced by
the editor in proof of the correctness of his remarks,
in a previous number, that County Judges were
underpaid for their laborious duties.

In the question of remuneration, in our judgment,
all County Judges should be placed on the same
footing, seeing that the whole time of cach is ex-
pected to be held available for the public necessities.

The office demands the ablest men the profession
can supply, and the Country cannot have fit men as
Judges unless inducements are held ont o abandon
the profits of their profession.  Tle statement
below gives probably a fuir average view of the
County Judges’ wark ; indeed ia the only loculity
we have personal kpowiedga of fthe County of
Simeor) it even falla short af the nigmber of miles

35

Judge. .Ex uno disce omnes.

On the 20th—he travelled to Williamstown, 15 miles,
where he disposed of a Docket of 48 cases. 21st—Alexandria,
16 miles, 211 cases. 22nd—Lancaster, 16 miles, 108 cases ;
returmed home that evening 16 miles. Monday 24th—Finch,
26 miles, 51 cases; broke his carriage, returned 16 miles to
Osnabruck, and remained there Christmas Day, storm bound.
Wednesday 26th—Williamsburgh, 16 miles, 177 cases.
Thursday— Winchester, 18 miles, 77 cases. Friday—
Mountain, 64 cases, 15 miles. Saturday—Matilda, 15 miles,
144 cases.—Monday, Osnabruck, 24 miles, 213 cases, and
got home at a little before 10 o’clock, 12 miles. -

The Circuit, therefore, caused the Judge to be absent
eleven days irom home, including Christmas Day, and one
Sunday; he travelled 205 miles, and disposed of dockets
numbering 1,083 cases. Of these 297 came to a hearing,
and judgments were pronounced in them. He signed 3!
orders for payment, and took besides affidavits of the execu-
tion of 208 con.essions. After the close of the Court each
evening hé had to examine the accounts of the Fee Fund ; the
accounts of receipt and payment of suitors, money, and
inspect the procedure buoks of the Clerk. If to this be added
the fact, that these Circuits are performed six times in the
vear, one can torm some opinion of the labour. But besides
this, 12 sitiiugs of the Division Court are held yearly in this
Town, in which about 800 suits are brought. The Judge
also holds fuur terms of the County Court, of six days each,
and tour Courts of Quarter Sessions of the Peace. He is fre-
quenily called upon to decide questions in the practice Court
of the Superior Courts, as well as in the County Court, and
the equity jurisdiction of the County Court is also under his
charge.  Out of the 257 hearings there were but three Jury
cases. Tle lind also to examine 13 persons brought up on
jidament smmmonses and {ive more were ordered to be com-
mitted jvr not appearing.

We find by a late Gazetle that Oliver Mowat, Esq., Las
been appomnted a Queen’s Counsel.  'We are glad to see this,
ltis always a matter of pleasure when moral worth and pro-
fessiopal eminenee meets an appropriate acknowledgment.

LIABILITIES AND DUTIES OF TRUSTEES,
(Practical points Jately decided.*)

The practical importance to every professional man of the
subject placed at the head of the present article, cannot be
dented. We propose, therefore, adducing as concisely as
we can the leading principles relating to this topie, together
with the recent decisions thereon. ’

The general principle adopted by our courts with respect
to the fiabilities' of executors and administrators, is thus laid
down by Mr. Justice Vaughan Williams in his excellent
“Treatise on the Law of lixecutors and Administrators.”
After stating, that where the will contains express directions
what the executors are to do, an executor who proves the
will must do all which he is directed to do as executor, and
e cannot say, that though executor he is not clothed with
any of thesc trusts, he proceeds as follows;—¢The general
rule adopted with respect to the liability of executor and
administrator on this head, is founded upon two principles.
First, that in order not to deter persons from undertaking
these offices, the court is extiemely iiberal in making every
possible allowance, 2ud cantious net to hold executors or
adwinistrotors ¥iable upon slight sronnds. Secondly, that
cave mugt bo taken to guard against any abuse of their trust.”

Aa regagdy tha hability of cxecutors and administrators by

tielr awn uets, 1hey may be guilty of a devastanit, net only

PO et - -
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by a direct abuee by them, as by converting to their own uee
the effects of the deceased, but also by sach acts of negh-
gence and wrong administration a3 will disappoint the claim-
ants on tho assets. If the exccutor, by his delay in com-
mencing an action, has enabled tho debtor of his testator to
protect himself under a plea of the Statute of Limitations
this amounts to a devastarit. So also, if the executor or ad-
ministr tor misapply the assets in undue expenses for the
funeral, in the payment of debts oat of their logal order to
the prejudice of such as are superior, or bly an assent to a
payment of a legacy, when thera is not a fund suthicient for
creditors.  If an executor releases a debt due to the testator,
he is liable himself to be charzed with the amount of 1t, and
he is also guilty of a devastavit if he applies the assets
payment of a claim which ho is not bound to sauisfy. In an
action brought agafnat one of three executors on a covenant
of the testator, it was held that the inventory taken bofore
probate was evidence to charge him with tho assets theremn
specified : (Rowan v. Jebb, 10 T. R. 216.)

In the case of Stiles v. Guy, 14 L. T. Rep. 305, it was
held that by proving the will, the executors became respon-
sible for getting in the estate of the testator, notwithstanding
the usual indemnity clauses: so that an executor who by
being merely passive enables his co-exccutor to withhold or
misapply any part of the estate, becomes liable to make
good any deficiency occasioned by his co-executor’s breach
of trust. By this case it was also’ determined that executors
are liable for negligence or inattenmion 1o their duties, aud
that they cannotl safely rely for their protection on the old
saseson the subject.

In the following case the trustees of a marriage-settlement
were made personally responsible for the consequences of
their neglact to enforce a covenant eontained therein. By
the settlement in question it was covenanted and agreed that
£5,000 Consols, part of the wife’s property, should be trans-
ferred to trustees, upon certain trusts for the husband and
wife and children. At the time of tho settlement a sum of
£4,946 was standing in the name of the wife : but the trustees
took no steps to enforce a transfer. and it was sold out and
misapplied by the husband. It was held that the trustees
were personally responsible for the loss : (Fenwick v. Green-
well, 10 B. 412). In this case it was also held that the
trustees were not relieved from their liability by the trustee
indemnity clause, declaring that they should not be huble
“for any casual or involuntary loss, without their wilful
default; but for such moneys only as should actually come to
their hands.

In astill later case, a trustee of certain estates received the

roceeds, and paid them into a bank, where they were left
or many years. A suit was instituted, and a receiver
appointed of rents and mterest.  The bank having faled, it
was held that the cestui que trust, who were infants, must
not be prejudiced by the neglect of the trustee to place the
fund in_safety, and that the trustee was liable to refund the
money lost: (Drewer v. Maudesley, 18 L. J. 273, C.)

The investment of the trust-fund upon proper and sate
security is, of course, one of the foremost duties which de-
volves both upon executors and trustees. Where by negli-
gence, or from whatever cause, they omit to take proper
measures to obtain such a security for the trust-fund as the
rules of law and equity sanction, and in consequence of
such neglect or dereliction of duty the trust-fund suffers
thereby, the trustees themselves are very justly held respon-
sible to make good the loss so occasiouci by their wrongiul
acts, or wilful neglect.

In the following case, the cestui que trust proposed to pay
off a mortgage on the trust property, by raising the necessary
funds at less expense and at a Jower rate of interest than
would be required by another mode ot raising the moneys
possessed by the solicitor of the trustees. The cestui que
frust, without thg eonewriopee of the trustvos, earried emt

their propoesal; and pending these transactions, one of the
trustees ot the settiement retired, and in his room a near
relative of thear solicitor was appointed a trustee, but without
any communication on the subject with the cestui que trust.
The trustees afterwards gave notice of their intention to sell
tho property unter a power of s+le and exchange, and defray
out of the proceeds their costs. charges and expenses of nego-
tinung the treaty for the loan which they had proposcd to
ellect. The sale was prevented by injunction, and a bill
hiled by the cestui que trust «gainst the trustees and their
sohicitor. It was held at the hearing, that the contemplated
stig, if carried out, would have been a breach of trust, and
that, under the circumstances, the trustees ought to be
remored and new trusteeca appointed : (Marshall v Sladden,
19 L. J. 57, V.C.W.,)

A cestui que trust discovering a breach of trust, but not
receiving any benefit from it, or conniving in it for any pur-
ose, and not recognising the transaction, is not precluded
ron complaining of it merely on the ground that he abstained
from making such complaint until long after he first knew of
it. Therefore, whore stoek stood invested in trust for the
mother for life, with remuinder to her son and daughter and
their children, and the daughter knew of an application by
the son for a loan from the trustees of part of the trust-moneys
upon his personal security, and that the trustees were willing
to make the loan with the consent of hor mother, the tenant
for lite, and that the loan was, in fact, afterwards made, and
she objected to the loan in her communications with her
mother, but did not otherwise oppose it, and had not any
communication with the trustees on the subject; it was held
that this was not such acquiesr-ence on the part of the daughter
10 the loan as to preclude her from charging the trustees with
the breach of trust in a suit instituted seven years after the
transaction took place, It was held, also. that the daughter
was not precluded from so charging the trustees, by the fact
that she knew that the mother had (untruly) stated to her son
that she (the daughter) had consented to tiie loan, such state-
ment of the daugﬁtcr’s consent never having been communi-
cated to the trustees, or constituted any part of the sanction
or azuthonty nnder which they acted.  An investment by
trustees of £2,183 trust-funds, which they were empowered
to lend on real sccunty, in a mongage of house property in
a town, occupied for commercial purposes and valued at
£2,800, a value also in some measure dependent on the per-
formance of covenants, was held not to be justified. Where
trustees having power to invest in government or real security.
and to vary such investment from time to time, sold out stock
for the purpose of investing the produce of the stock in a
mortgage which they were not justified in taking, it was held
that the Court could not treat the sale of the stock as lawful,
and the investmet as unlawful, so as to justify the trust by
replacing the money, but that the whole must be treated as
an unyustifiable transaction,and that the trustees must teplaca
the stock.  Where trustees lent the trust-moneys to one of the
cestut que trust, upon a contract which constituted a breach
ot 1rust, the Court, in a suit by the trustees against all the
cestut que lrust, refused, as against the cestui que trust
who had obtained the loan, to make a decree for the repay-
ment of the money contrary to the terms of the contract:
(Phillipson v. Getty, 7 Hare, 516 ; aflirmed by L. C. 10th
March, 1849.

Under a will, trustees of a8 fund for the plaintiff wore
empowered 1o invest on security of real estate in England or
Wales, with her consent; and under a settlement on the
marriage of the plaintiff, similar trugts were created, and the
same trustees, with J., empowered to invest the fund on
sccurities of real estate in Great Britain or Ireland, with
the consent of the plaintiff and her husband. The trustees
under the will invested, under Mr. Lynch’s Act, on a mort-
gage of real estato in Ireland, but without the plaintifi’s
eousent ebtaired in writing; and the trustees wnder the ass-
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tlement invested oa security of real entates in England, which
wero heavily incumbered, but with the consent in writing of
the husband and wife. Both sccurities proving in-ulicient,
the trustees were ordered to replace the trust-lunds, by
investment in consols to the amount the trust-moneys would
have produced at the time of the improvulent mvestment:
(Norris v. Wright, 42 L. J., 322, M. R.) lu a wmarreoge-
settlement of stock, the trustees were empuwered to inve -t
teal security. Contemporaneously with the execution of the
setticinent, a memorandum was indorsed upon it. and signed
by the intended husband and wife, requesting the trustees to
advance the noney, or any paet of it, to the oaners or lessees
of V. gurdens, upon mortgage, either as first, second or third
mortgagees.  B. (who was the seitlor), G. and H. were then
ownetrs of this property, which at that tune was subject to
two mortgages. The trustees immediately advanced the
money to B, G. and H., but no written security was taken
until a year and a half after the advance, at which time B.
had surrendered his interest in the property to G. and H., who
then executed a mortgage on the propeny to the trustees,
with the usual covenants for the repayment of the loan. The
security proved wholly insutficient.” It was held, that the
trustees had committed a bre ch of trust, and were bound to
make good the loss, and to bring the fund iute court : (Fowler
v. Reynall, 15 Jur. 1019, L.C.)

(TO BR CONTINTED.)

I
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MONTHLY REPERTORY.
Notes of English Cases.

COMMON LAW,

c.B, Frrrcuer o. Tavieun, Nov. 3.

Moeasure of camages in mercantile transactions.

The principle laid down in Hadley v. Baxendale, doubted
by Jervis, C. J. and Wilhy, J., and suggested that the
measure of such damages in such matters, shouid be the
ordinary produce of money in mercantile transactions, as
interest is the measure of damages in actions for money.

JonnsToN . Gaspy. Nov. 10.

Q.B.

. Guarantee consideration entire.

«71 promise to pay A. £35, by instalments, &c., in consi-
deration of his supplying B. with goods to the amount of £35
and 1 default of payment of any one instalment, then the
whole of the balance of £35 to become due and payable :¥—

Held, that no cause of action arises, until A. has supplied
goods to the whole amount of £35.

Q.B. Dgury v. MacNAMARa. Nov. 15.

Agreement for lease—Implied promise to give possession.
An instrument which only operates as an agreement for a
leare for eight years, the tenancy to commence from 29th

Sept. next, does not imnport any implied promise by the lessor
to give possession on that day.

McAxDpaxw aND OTHERS v Tix Erkcrric Trixcrarn
c.B. CoMPANY, Nov. 3, 4.
Liability of Telegraph Company.

Tho plaintiffs sent a messagoe by the Electric Telegraph
Company to tho master of the ship Foam, of Exmouth ?oint,
to proeeed o Hunll with a cargo of Oranges. The message

dehivered was, to proceed to Suuthamyton. ‘There bLeing no
market for oranges at Svuthamptun, a luss was oocasioned to
the plaintiffs by the mistake.

The Company’a Aet, 16 & 17 Vic. ¢. 203, a. 66, enacts
that the use of the telegraph shall, subject (inter alia) to such
reasonable regnlations as may be made by the Cotapany, be
open 1o the public.

Upon the back of the paper on which the message wae
written was endoieed & notice that the Company would not
be tesponsible for wistakes in the transtission of uurepeated
messares, from whatever cause thuy might arise.

Held, that such a regulation was a reasonable one, and
that the Company were protected from liability, both under
the Statute and at Common Law.

C.B. Urton v. Townsznn, AND Urton v. GreenrLegs.
Landlord and T'enant— Eviction.

Eviction is something done by the landlord with the inten-
tion of lepriving the tenant ¢f the premises,

Whetler the act done amount to an eviction is a question
for the jury.

The respective defendants were sub-tenants of the plainti@,
of premises leased to him by the Goldsmith's Company.

These premises were bumnt down, and afterwards ere
built up by the Goldsmith’s Company, with the consent of
the plaintift, according to a different plan. In the case of
Townsend, a portion of his premises was taken away: in the
case of Greenlees, a greater space was enclosed.  After they
were bnilt, the plantiff let what had been occupied by
Townserd to another pecson, and offered to let what had
been occupied by Greenlovs, saying that Greenlees should
not rent any thing under him.  He afterwards brought theso
actions (o recover rent for a constractive occupation of the
premises while the premises were being rel vilt.  The rent
sought to he recovered would have become due on the 24th
of June, 1854, at which time the premises had been built
acrording to the new plan.

Held, First—That manual expulsion from the premises is
not necessary to constitute eviction by the landlord. But that
any act done by the landlord, with the intention of preventing
an enjoyment by the tenant of the thing demised is an eviction.

Secondly—That the plaintff, having consented to the pre-
mizes being built by the Company according o the new plan,
must be identified with the Company, and that the fact of
his having consented to their being so built, and of his havin~
let the premises in the one case to anoth,¢ person,g,
having oltered to let them in ke other, taken lo"’elhe\? '
an observation that the defcudant in that case should et ay
anything under him agan, were sufficient 1o constitdtedyy *
eviction. =

CHANCERY.
V.C.W. Barrow v, MxTHOLD. Juy 1.

Will—Construction—Premium—Bonug—E vtldew:e of

tatention. X

A legacy was given to a wife by her husband’s wil] of 2

premiumn of insurance on his life, to meet her immediato ex-

cnlses. Just before the date of the will, a bonus had been
eclared :(—

Held, that the bonus, and no more, passed. Evidonce
was offered of a verbal declaration of tho testator that he
intended to give the policy and bunus, but 1t was rejected,

a8 inadmiesible.
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Will—Construction—Condition  against Public Policy—
Husband and wife=Separation.

Bess v, GuirriTus.

A warried woman lived separate from her husband, Her
uncle bequeathed £200 a-year to ker so Jong as sho lived
eeparate, and he ditected that of she agaen cohabited with
her hushand the annuity should be redaeed to £J00 a-year,
for her separate use. The hushand and wife again Jived
together, and she ciaiimed the £200 s-yoar :—

Fetd, that she was so entitled, as the condition was void
as being contrary to public policy.

THE DIVISION COURT DIRECTORY.
Intended to show the number, limits and eatent of the
several Division Courts in every County of Upper Canada,
with the names and addresses of the Officers—Clerk and
Bailifl,—of each Division Court.}

COUNTY OF MIDDLESEN,
Judge of the County aml Divisivn Courts—Jangs 13, ¥uart, Toudon, C.AV,

Fust Division Court=Clak. John Cooke Mercdith, Cuy of Landpn 120.;
Badiffs, Samucl Stansticld and Jeremiah Hueris, Cuy of Londoun 2.0,
Limts—~The City of Loston, the Townshinp of Landm, the Pawnship
of West Nassourd, and all thit partof the “Township of Nosth Dorchester
lying north of the River Thames,

Sccond Division Court—Clegk, John Levigge, Lobo 1.0, 4 Baditf, John Stiteon,
Labo P,0. 3 Linnte=The "Townshitp of Eala, ud :dt that potticn of the
Townskip of Willians lying cast ot the Centre Road.

Tird Division Court—Clerk, James Reibtly, Junction, Wesinunsters Badigf,
W, tancaster, Junction, Westiminster; Limats="The "fouwnskip "o
Westminster, and all that portion of the Township ot Jeith Borehester
lying south ot the River ‘Fhames,

Fourth Division Court—Clerk. W. F. Butlcn. Delaware P.OL3 Bailiff, Benias
min Paynie, Delavware P, 5 Limits="Tle Camnship of Gelawane, and
hat portion of the Township of Caradae Lying sonthof' the bue etween
the eaghth amd ninth concesstons, together with all that gortien of the
Township of Bhld bing wouth of the lie benwcen the second met
third concessions noril of the bomzuamd Ricul, aiid to the sude-hne
between Lots Nov. twelve and tharteen i the sad Cownsbnp of Lhtnd,

Pifsh Division Couri=Clerk, Adam flatelic, Wardsville 2.0, 5 Badiff, Thomas
Neil, Wardsiitle W05 Limie=the ‘Fownsiip of Mo, smd it yrat
of the Township of Ehtrid Iy ing westerdy frout the Ruver Plames o the
side-line between Lots Nos, twelve meud shinteen, sintil it <hall interseet
the allowance for mad hofween the sccoitd it tutd convyssions nonth
of the Longwood Road, and the sencander of the sad Povnship gort
of the Jine between the second mnd third concessions butore ehtioned,

Sixth Division Court—=Clerk, Jumnes Reefer, Sunthroy PO Baitiyh, Abd
Wilcox, Steathieay U0, 1 Linugear Tl pretof thie Tov adiip of Cagadoe
pot includud in Division nmber Pour, ahe Town-hip of Metealre, the
Township of Adelade, andall i pant of the "Township off Williams
Jying weat of the Centre Road,

Qe Pa—

W‘APP‘OINTMENTS TO OFFICE, &c.

g

.

JUDGE OF THE COUNTY COURT.

aéE S JARVIS, of Osgoode Hull, Esquite. Barricter-nt.Taw. to be
BLOT (a1 County Comt, for the United Cu‘umjm of Flanmont, Dundas und
GI-'“SM’" in place of Williain Roes, Lsquire, resigned —[Guzetted 1dth Dec.
b7
16 , CLERK OF T PEACE.
THOMAS H. AIKMAN, of Cuyuga, Esquire, 10 be Clerk
County of Haldimand, in piace of J. W, Ketr Gral
{Gazerted 22ud Dec., 1855.]
NOTARIES PUBLIC IN U.C,

'WORSHI} B. McLEAN, of Mrockville. ROBLERT A, HARRISON, of To.

Tonto, HICHARD .\h\h’l‘lx, aud BDWARD MARTIN, of Hawilton,

Ssquir®. Barsisters-nt-law, 1o be Notaries Public ta U, C.=[Gazclled 15t
Decqq*f. 1856.

HENRY McDERMOTT, of Goderich, and JAMES BUATY, jusior. of To.
romo, Esqiures, Barnsters-at-1Law, to be Notaries Public in U.C.—[Gazetted
Tth Decenber, 1855, -

HERMAN WITTROCK. of Toronto, Esquire, Attomey-at-Law. and CHAS.
ALFRED DURANUD. of Torono, Esquire, Rargistes-ute Law, 10 be Notaties
Public 1 U.C,~[Gazerted 29th Decouber, 1355.)

of the Peace, for the
, Esquire, d 12

t Vide observations ante yage 196, an the wtility and neeexny for his
Ihrectory.

ASBOCIATE CURONERS.

JAMES 11, ROUNDS, Esquire, to be on Assueinte Cotones for the County of
Oxfonl—~[Gazetted Tth December, 1855.]

CHARLLS E. CASGRAIN, of-Sandwich, Lsquire, M.I), to be an Awociate
Conmur (it the County of Essex,—={Guzcited 1th December, 1688.)

WILLIAM C. BASTWOOD, Ewumre, M.1), 1o be an Assuciate Coronet for
the Coantyof Untano,  DANLEL WHLSON, Eejuire, M1, to be un Aseo-
ciute Cotones for the County of Perth.—{Gnzcetted 23ud Dec., 1866.

LAW SOCIETY OF UPPER CANADA,

(Oscoone HaLr.)
derm, 19th Victoria, 18585.

On Mowday the 19th November, in this "Ferm. Robert Alexander Harsison
Baquire, was calledy with honors, to the degree of Barzister-at.Laws

On the same day, Jehn Thomus Anderson, Lsquire, was called to the degree
of Barrister=at=lanw,

OnPue-ilay the 20th November, in thic Verm, Frederick Kingston, Esquire,
wis entfed W the degtee of Barrister-aebaw,

On Saturday the 20th Nevember, in ths ‘T'etn, the Hon'ble Robert Baldwia
wits eleeted Proasnter o this Sacety.

Ui the ename day the followne Memberd of the Sacicty, of the degree of
Bargtaterent-Law, Wwere cloctad Masters of the Bench, viz.s

Michaelmas

Lewis \Wallbridae, xquire, | AMeaxander Camplisll,
John 1Law hine Hagarny, - Stephen Richards, Junior, %
Richard Miter. “ ‘Thonay® Galy, “:

George Aleatnder Plallponts, ¢ David Breakenridge Resd,
G orge Wiltkun Bucon, Lsquise,
On “Pueaday the 23th November, n this 0 u, Ldward Mot and Chatlss
Ingersoll Carrall, Fsquires, were called to the degree of Bartisterent-law,
O the sune day the following Gentlenten were aduntted inte the Society as
Members thereot,” and entered in the follow ing onler as Students of the Laws,
their exnninations hanving been classad as tollows, vies
UNIVERSMTY CLASS, Lo | Mr Wiilwan Henry Harrington Hume,
Mr, John Thampson Thugmny, B.A% 1 ¢ Mickael Driseal .
SEMORL CLAS, 0 William Nicholds Miller,
Mr. Marccilus Crombice, ¢ Richard Barreu Bernard,
JUNOR CLALS, 0 John B Mebenan,
Me, William Henry Wilkison, < Wil Ferguson, Juniog,
o Jaes MeCaunhey, “ Chanles Fredetick Goodhive,
Ordered~="Thst the examination for adunsion <hall, until further notice, be
it the following aoks respeetivelyy that is to suy—
For the Gptime Classs
Dt the Phanicer of Putipdes, the fired twedve baoks of Homer?s Ihnd, Horace,
Sallnat, Luclid or o gendee’s Geometzie, thuds Algobm, Snowtalls 'Trig-
onemetrs . $anshawts Staticsand Dynuies, Hersehellfs A<tronomy, Paleyrs
AMaral Philosoptiv, Loeheds By ont the Huan Usilerstanding, Whateley's
Tome and Ructoric, and such ssarks e Ancient and Modesn History and
Guography s the candidates may have sead,
For the University Clase
In Hoter, fiest book of Thad, Lucian (Chaton Late or Drean of Lucian and
Fimon). Odes o Tomee, m Mathentatics o Metaphysica at the opion of the
camdidate. ccording to the tollovnsg courses respectively; Mathematics,
luclul, 1t 2ad, 3cd, i zad Gl books, or Legendreds Geamettie, 1, 2nd,
Bad, el $th books, Bind's Atgcbm o the end of Simualtaineons I quations);
Metaphyies—(Walher’s and Whateleya Lagie. and Loche’s Yissay on
the Human Undesstanding) 3 Betscheltd Awtraiomy, chiapters 1, 3, 4, nad 63
and ~uen works 1 Ancient asd Modem Geography sud History as the cands-
dates may hLave reod.

For the Senior Clnss.
1n the same subjects and bookswus for the University Class,
For the Junior Class.
f3 the 11 and 3rd Wooks of the Odes of Horee ; Euclid, 1st, 2nd, and 3rd hooks,
gondres, 150 st 230 books; and such works in .\hglcm History nnv*
phy s the eandidiates may bave reads and that this Order be pub~-
hahed every Pean, with the admissions of' such “Ferm,

Onderad="That the elis< of arder of tie examination passed by each candidate
for admi<sion be stuiod in bis centificate of admission,

Ondered="Flint in foture. Cundidites o2 Cull with Lonors, shall attend at
Gegosde Hall, 1 Jder the $ih Order of Hil, Tenn, 18 Vic., on the last Thursday
and ateo on e lazt Priday of Vacation, and those for Call, merely, on the latter
of' such days,

Nornck.=—By a Rule of Hilacy Tern, 15th Victorin, students keeping Term
are hencefonthl tequired to atterd 1 couesc of Lectures, to be delivered cach
e, nt Osgoade Hall, and exhibit 1o the Scerelary on the lost day of ‘Term,
the Lecturer?s certificaie of such atiendance.

Lueeturers forthe ensuing year. Subjects,
M. Term=1% M. S, Vanhoughnet, Esq, ~ Real Property,
E. Termi—ll. C. I, Becher, B = o = Evidenee.
rn—lfenry Eccles, Feqo = - « = DPlading.

M. ‘Feim—Secher Brough, Esq. Erecudors and Adainistrators.
liour of Luture—~From 9 o°clock 10 10 o*clock, AM.

ROBERT BALDWIN, Treasurer,

Alichaclmas Temm.?

1@h Vietorin, 1856, § nlt-2in,



