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Th« oopv filmed h«r« Hm b—n r«produc««l thankt
to th« o«n«ro«ltv of:

Motropotlton
Baldwin Room

Toronto Roftronco Library

f

Tho Imagoo appaarlng hara ara tha baai qualHy
poaalbia oonaldarlng tha condition and laglblllty

of tha original copy and In liaaping with tha
fllminf contract paoiflcatlona.

Original ooplaa In printad papar oovara ara fllmad
baglnning with tha front oovar and anding on
tha laat paga with a printad or llluatratad Impiwa.
alon, or tha back covar whan appropriate . All
othar original coplaa ara fllmad baglnning on tha
firat paga with a printad or llluatratad Impraa-
alon, and anding on tha laat paga with a printad
or llluatratad Impraaalon.

Tha laat racordad frama on aach microflcha

fhall contain tha symbol -^- (maaning "CON-
INUED"), or tha symbol Y (maaning "END"),

whiohavar appllaa.

Mapa. plataa. charts, ate. may ba fllmad at
diffarant reduction r«tioa. Thosa too larga to ba
antlraly Included In one axpoaura ara filmed
baglnning In tha uppar left hand corner, left to
right and top to bottom, as many frames as
ra<|ulrad. The following diagrams Illustrate tha
mathod:

iWemplalra fllm4 fut rfprodult grioa i la
g4naroalt« de.

<

HatropolUan Toronto hmf9r%ne9 Llftrary
Baldwin Room

Ua Imagaa sulvantee ont 4t« reprodgltea avac la
plus grand soln, eompta tenu de la condition at '

de le nettet« de I'exemplaira fllnfi4. et en
conformity evec lea oondltiona du oontrat da
fUinaga.

Lee exemplalrae orlglneux dont le couverture en
papier eat ImprimAa sont fllm4s en commen^ent
par la premier plat at arvtermlnent salt par la

dernlAre paga qui comporta une emprelnte
d'Impreaalon ou d'lllustratlon, aolt par la second
plat, salon le cea. Tous lee autrea exemplalraa
orlglneux aont fllmAa mi commen^ant par la

pramUre paga qui comporta una emprelnte
d'Impreaalon ou d'llluatratlon at an termlnant par
la darnMre page qui eomporta una tall*

emprelnte.

Un des symboles sulvents apparattra aur la ^
darnlire Image da chai|ua microfiche, aalon le
teas: la symbole —^ signlfle "A SUIVAE". le

aymbde V signlfie "FIN". r

Les csrtaa. plenches. tableaux, ato.. pauvant Btra
fllmBa i daa taux da rMuction dlflBrenta!
Lorsqua le document att trap grand pour Btra
raprodult 9n un aaul ollchB. 11 eat IIImB B partir
da I'angia supBrieur gauche, da gauche B drolta,
et de haut 9n bea, 9n prenant la nombra
d'Imagaa nBcassalra. Lea diagrammae auivanta
illuatrant la mBthoda.
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TU Um. O'ABCT tOULTON.

^^1.::

Br taOMAS TAYLOR, Oy.
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JVASHBURNoblalfieilnRule last Tcnnl^;^.^^

•l^oHiit mm; ;<>»»» «c. opon an affidavit, ••ci«mMi -^ ^
^.ftnlinif tfie receipt, non-pijinent, and rfftj|aiS^-?.taJ5

\)^^ «5<^«inn»"*««^cer¥«|l^br htm fh>mJ!^^
I- th^ defi^aQt in thii action, id the mh^ of thel^-ftj?

'">
.fi

jfiamm ; and now he Btated t^ the'Conrt, thaliiS^''S!
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1823. Ih^ fornirr rule had Upsed, and moved fort*

IaIITiiw
"o*****" 'w^^* «»«> «P«" »*»« former affidavit} m<<

. ••Ml p«r Cur*

<«. itaLAr «* appeaN, prtma farie^ ' from the rule ndt
having bren aerved, that the demand may have
been satinfied : a rule to theiv caute cantiot ia>

•ue, wilhout a freth affidavit, stating that the

moae/ sought to be recovered is still unpaid.

ItuUgtafaeduponj^jffidmtwiade,

K
\

iuifim.
WILLIAMS .^^aiiul CROSBY.

Th. Cow. MaCAULEY applied for an order to dis-

r'£rri,nj'fch«""ge the defendant out of custody, upon an

ji*„jj/^, affidavit, stating that the Order ol Court ob-

"Jjll^f tained under the provincial statute* for paj-

Jjj'" ^^* mcntof 6ve shillings, currency, per week, to

urrofKioriM ||ie defendant, a prisoner in eiecution, had
^y lb* jiMaiiot been complied With.

\ ^BtijULTOR, ^uitice, (absente PoFiLL, C. J.)

There must be an affidavit that no interrogator

'ies have been filed by the plaintifl^ ortbeap-
>lication must b^for a rule ntxit

^

•'\
-
"^\\

': Huh niti granted*'

;
\;'^^; -:•'•' "' < ' THfiKINf?

'fruv. Stat. iiQcp. 111. t Prov. Stat. 2. Q«o. IV. c. 8.

\
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2. Qeo. IV. c. 8.

IKTm rotriiTii tiaii or oio. it.
*

Tm KlffO JgoinH HARRia

ROLPH obtained • rule l^t Term (o •hew Si::^ JJIJj

cauM whj a Mandamut ihould not itvue to the i"^*"^
•

Treaaurerof the district of London, directimr'**^""'*"'**'

oini to pay aeveral sumi or money to the Gaol- •• '*•• '••"

«r of the district, umler the ordera of the Jus-
""^

ticea ill Sesaiona: The affidavit in support o^
the application stated the issuing ot several
ordera bj the Justices in Sessions to John Har-
ris the treasurer, requiring him ^pay several
euma to Beaupre, the gaoler; the presenting
ol those orders to Harris, his refusal to pay
them, on the ground of there not being any
money in the treasury, and the payment 6f se-
eral orders of a date posterior to, and which

'^S?
?5^"^*' •<*«» »*"»•* of Beaupre.

BouLToif, Solicitor General, now shewed
cause i^He contended, that the only grounds
upon which a Mandaroim can iasue are, that the
party has no other legal or appropriate remedy,
or that there is no court, except the Superior
Court, competent to correct the acts«omplain.
ed oft^That in this case, the legal and proper
renHy'Jvasbjr indictment, or by applicat^n
to the MagiKtratea in .Sessions, to whom the
treasurerwaa amenable for his conduct, and
Who had ample means of correcUng him by re-

'f'.i

• M

%~ '^^P" '
'^
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'
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I)l!l8. qiovfil : hit«f^<nfil(« wurar •uiSlfit'Aii^ iTInw^d

——- by lh«m, and it wmiltl he uiirrHaoiuibla that h«

•bould be'pr(>ce«<lrd ii|(aiiitl bj maiKlainiit. in m
inaller rMprciktfif lboa« ncrAuiita, by mny othar

court ; be ia th« officer ol tb^ aewMiDna. havinf

the ciitlody ofmoiiiet which ar<* aal>)act to thrtr

diitptiaal only :—Tint ihra^ poffittoiia ar« bditi*

out by all th« caaea, noiie of «lM«h arecmtlmrf

toi. many bearing a 'ttrong ana lofitjr tOf slid »e^

ernl, dirertly in point with, tlie pr«a«iit. In

Doctor Walker's case. Lord HardwicM Wjj'M
** Can it be said that ever a Mandniua went to

an officer of an iufenof court to compel him to

do his office ? No, sure, for if the inferior offi-

cer will not do his duty, thejudge of the inferior

cotg-f must turn him out/* In The King a*

gainst Bristow.t. i-<ord Kenyon says, >Thit

court have no difficulty, upon a prop«r case laid

before them* in granting a mandamus to jus^

ces to make an oi^er* ithen they refuse to do

thvirdttty ; but it would be descending too loWi

to grant a tnandamui to inferior offi^en to obey

that order ;-*-We might as well issue such a writ

to a constable, or other ministerial officer, to

compel him to esecute a warrant directed to

bim, aa to grant this application to the treafur-

eti to obey the order In question. It wau once

indeed, made a qaeslion, whether the disobe^

difDce of an order oi justice was an indictable

1^.1. iT*Ch<* t«fflp. Hiicfivicke, 21l# 168.

.;. li'jhL'. . iM t-t'-:^,.a^i.AL ' jV -i

f
,1 . . .u>j
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oUriic* I bat •inc« th« cm« ofHm Klnf agatntt

RobifMon, thai point bat iiot b«en doubted >—•

Th« proMcutore miMt pursue ibe ordiiuirj re-

ttiedjr ill thit*c«s« bf iiMlicimcnl :** aimI my Lord

Bacon tays,** Bat, though thete kiiid of wrilt are

dailj awarded to judgea of courts to give Judg-

maiit, or to proceed in the eiecution of their au-

thorilj, jret are thej never granted in aid of tk

juriediction, but onl/ to enforce the eiecution

of it } nor trf tbejr ever granted where there it

ihjlihirfwpiftmm6f i and thereiore will not

Ijr to an officer ofan inferior court, as to a se^pt

jeant at mace, an apparitor, 6lc. to compel then
to eiecute their duty, fur these are servants to

the respective courts, and punishable by the

judges ofthem;and for the superior eourtto

interfere in obliging such inferior officers,

jrpald be to uiurp their authority.***

f
iflsa.

1S«Ki««

M«i

m

' That supposing this treasorer to be an offi-

cer to whom a mandamus could issue, tUe affi-

davit to ground the application was defective,

in as much as it is not sworn that the treasurer

h^ money in bit hands, when the orders were
presented, and that the orders themtelveMi

thould have been annexed, and not a schedule;

and the treturer has twpm that he ha4 po mo-

*Bte. Abr. Tft. Mtiidanw, Sltf.

f

,
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Iniiily CfM* coii(lii«<h In ft •imilftv Mp(ilk*ii(i«Mt t#'

tli«i pr^Miit, in KiikUiiiI, I itfcollect thai lacl

Hfti «nl|>r«M|jr fworii to.

Th« mfi|(iiitni(i'%, If n#Kr**imfy, can rotirm

Ibift (r«Mur«r : no iMtglcrt ! (thfwn upon hit

fNirt t*->l| { mrrtily Rwoni that ftn onl«r wng

Uftiifd, ftnd IhftI h« did nnl pny it. He lint

pf(Mliic<>tl hit tccounta, which th^w ti^ h«« no

money in hit hA(*<lt, nnd th(*y Htt tiipport^d

by affidavit —'Hie court will i»ot l)M»rf»lor«

grant a mandamu* to compel him to do whiit

IP phjticallj impotfiiblr ; nor will they ordef

bim to pigr de bonit proprtit.

•

Macavlat, contra.—Thf» ohj#c( of Ihit tp»

plication it not iht\j considered by the argu-

mentt on the other aide : if tlie tretMurer had
'nn money in hia hands, he thould return that

fact, upon which issue might be taken, and
that issue might be tried by ft Jury. If the

treasurer 4o«* not mftke such a return to thff

mandamus as wdl satiMfy the court, be will be
ftltarhed, and the object of the attachment
will be, not to do that which is physically iii»-

possible, but to punish him for contempt of
the procewt of this court. The treaturer it

upon n diflPerent footing here to that which h«
is upon in England : be it here appointed uik

^^M'^^jV^^^. • -•^
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i
d#rth« •niictMMi of i|n Art iifltie ljegiitl«lur«»

btii *\H\'Hm «f» ctmllik«Hl cMt lijr •iitlulii.«>WkM«n

•r<l«*ni for piijriiMiiil ol moiirjr trt brouKlit to

bim,^ il b iiin dul/ to fMjr tiivm i>u( ol Ui« fini(

Hiouirt wlucb com* to tiU hftiidti h« i« iiot io

pN)r autMM^^ttviil orders bribre prior oium. In,

Uif atfidtfita ill nupport of tiiit roulioii, it !•»

diiUiiiclly •iMf^d, tlinl he hiut nmdo atverai

|HiyiB«n(ii ii|Mtnordi»r« iMHied iiArr thone ullhtt

y«ol«r. II tlir fQttgi«(r«U^ h«v« neglected to

eii'rt their iitithorily, in r<Hiip<'iUiig tlie irea-

•urer to perform hi« dutjr, thi» court wdl iiiier-

iere:— The oane of The KiHg AKMinitl Urnttuwr

i» verjF diMtiiigdinh.'ihlc from the,, {iroitenl : thai

ivnN nn nppliciitioii from thn seiiMioiw for a nian-

damu» to the treatMjrer of a divixion quarter

aeatioiM, from partiita who had tlie lueana of

•iilbrciog their own orders. It ia eipre»»lj

Uid do#M in Kidd, tbAt this court will vi«i(

•II officers, and here the court will not hesitate

to grant a mandnmus { iitituahle facts majr b«

''
.'•^m-*-

•I
At

iB'iai

1st %Hf

If 4

;^a* "'•

returned upon it, traversedi and tried bj a

Ralph, same si«!e.—The case of The King

tgainst Dean inclosure* is in point t That whs

an application for a mandamus to commit*

sionera of highways appointed bj Statute* and

^^v^

•t. M. liS 80.

».-J

* ^kBH

9 « " > ,'..
' v 1

Mi^^^^^P^''^"'^1^..'^^^^SBKS^m^^^^M ' *
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1833. notwithatiiiHlMif th« qnaHrr M»MiotM h«4 ««•

(lioriljr, Um rourt of King's IWtich ini«H!ifr<><i,

and it vm iai<l <lown (ti«l mn ii»dirUn«ril agiiifMl

commiMMNirrti of an iiidoiNiro art, for uiA »>

* Iwyins an <ird«r a( a«f«ioiia, dirrrtinf Iham l«

•rl oal a road, aa a public road, wmild not b«

ittcli a r«m«d7 to lh« partf aa woold liidoca

Ibt eoart to rafuae an itH«rf«r«iM*« hy manda*
roaa. In Om fftltal mm tm indictMait fr
ramoval of tha tn*aaor«»r'woiifd b« no r^nMNfjr

to lh« party i and wh«>n lh« law mantiona a
l^gal and ap^riAr remedy, i( maat ronlemplata

one whidi would aaaial tlie partj in Ui« re(9BT«>

tj of lib rt|bta.

1

"

BmiiTOv, Sol. Gml In iwplj.-—Tlui eii# In

Maule and flrlwyn la very difTertint to the pr«-

•eiit; the commiMioneni there were not Inle-

rior officara, iHit auperior in their own roort i

an appeal lay to the quarter teaaiona, but at

the time had elap«e<l for that appeal, the <:ouK

of King^a Betirh interfered, on the ground that

th« party would otberwiae b« without remedy.

There ia no reason for eonaidering a treaaur*

er in thia country, aa bearing a diflTerent cha-
pieter to that which he doea in England t*—It
"•

' '* ' •
'

'
:

'

", '
' .

" '
,

I

' f ii «i II*
.

1 y i

* A* to tlM» oAc« aiMl iMffm af a traHarvr «r ea«iai> la
Rnflmut. *irt» II O 3 c. VO—llO. J. «, 29, 4 6,7, |,
0, Ifl, ciiad la ttufM* JiMUca, .

t.:A.
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ftHil mmmufff tto i^ a^Ml* of Mt tiitMtJnt-
Knil afMNiM Im |h« MOM I h« b Mm»nAM« (o
lira own eonri h«r» u w^ll m ih*r«t^ir itifg^
p^rior court mw it MCfMAry to inlcHbra iHlh
lh«» Irratufffr. H «oul<l Im bj alUrhmofit, «
proc«M wbirh lK# quar(«r M>Mio«M ar* not •»•
powcrH lo iiwiM for dratbcUMinco to (h«ir Ofw
d«rt. !• lh«r« anj iiMtaiico of iliM writ itmtm

Inf, to ordur iIm p«r(bniiMic« of nn tiopoMi.
bilhy, and of incarocratinK a man for not o-
tM»ying it (» tuppoM llM*r«> may harr inmn ordrrt
paid iilM#qii«fnt to thm pr«>Mnlmeiit of (h«
g>iol«rV thfiy ware) not Uft with th« trcuuntr,
and \m ia not bound to ktmp a tabUt in hit
memory of all ord«n that ar« itaa^d. Tfi«
point of hw app«an from all caM>a to be rUar
•gaintt thua iMuing a mamlamua in thia c<i»<s
•nd no ground* harn bmin ah««wn why th«
court ahoukl int«rf«r« contrary to former de^
tarminatioiia.

CHmr Ji;«TicE.-^Thla if t beneficial wril
prayed by Beaupre th« gaoler, to supply th%
want of any other remedy adequate to hia r«.
h^i the treuurer ia a public olficer, declared
^•Utme ao to be, he ia to receive the public
money, to pay the order, of acMion. for its
dwburiement, and to MNSount to the teaaiona

:

when the gnoler pre«,nted hi. onler. he w««
told that there were iHNiH»at{ other orden

!•
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IImt lf<MM«iftf ki KowimI la •lianpi Um ofiirHi

m iImii' •Miir i i|L*«<*^ ^ imitMtr<MM lUnI U4

•litmlii ^t^rmHt»4-WpmfM i»t prwHi i#

aiioltMif III hk ««ii onpricii* f ^ ilk noi Oh* Ut*

at |»rM«iil, I slioiiltl ljop« Iki kikkllMLCsilid

Mike • tlMiiHii r«»r iW |i«««i«*il oT iNiMKnnlprt
*

kl roliMkMii aiMirr lb* eirr«Kii»i«4«CM uf (lii«

f, « nMifwi««iU« Mp|>«iir« to uMi l« Im* tlir nuljr

fwniMlf.^l ^lilrfuil (XHwi<lffrlh«lnNiii«rrr • ii«

iiilrrtur o4io«*r. UiomkIi lir k ati^oNilrti bji th«

MMiorM, hk 4l«ti#« Mr* mH forlli b)> «ii «4?l oC

1^ Hpntidiir* : tl lh« lff«««i*r<tr bii«l no moiiry

|io« ih<f prmwntmciit <il Bf>*w(Mre'ii order, b«

tboiikl bnv0 l>r«iti p«i<i nmt ttf tUm Ami iiinfiifm

whtcli eaao uilo tkt irrnMiiry, •ml (H«> aliidttOlt

•t«t«, that th« (lffpoH«nta vmrtiy b«li«v« ih«r«

WM Mofiry. Th4* truf> P'^>^^P'iMfa|[*i*''l( *

MHKkmw in m« Kiiif^ B^m-liiHHp^^lyt
Ihat th«re may H^vookp otlM*r nM^olMHiiiig

nnlrvM, hot that it thoiild b« a mftara oump**-

i»fit to th« |Mirty. It hat hm^n cunlefidcMl that

fjfaokr should pr«>€fNMl by iiidictmffiit, bal

lat mdkid not b« an ad4p<|iiat« romrdy to him t

Dm tilfciii t r may Wr^movcNl, and hknecuri-

liea may be rc>«orlad to, by ibe juiiiic« s, but

•till tbia would not rtll«v« th« applicant; bi«

"^ f"

1«.

^^f"

v'^J'*
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I
"'^f^^^^ **• ***^ |pr«««fy. or wo •^j ilu« —

f !!!!^
**** **'^***' "^ •^ »»• h«w m.1 h«i lh#

^•*»l#f li«« iH^n ftmwntM iiiMf pM^Vii ii|i
«Jrm wM,^ I §„rmf^ ,^„ ^ ^,^,^ .rno«Minl
•rifik ^••r M nm .hrmf. Ihh r«t»H*r .trwHrth-

irr***
*•"*•«•»«"•« »• «ol nn «(l€M|ii«l<. nwed/

|ft«r», «iid I think Uhi «mikUiiiim •houlil i«fti«.

B^wutnn, JmiHrn^rimm •m Iw* point. t«

p»M»r tW lr#«^r«r of • 4Mrirl i. .i, ,,mmr H»

tf Htlito, whHh«f lU .ffiUaWl. ill I4ii.c«il ^
hrm Niifiriiri.l to w.rmuC lb« •tlr.orJm.rr i„.
llrH^r^^t, of Ihi. mwt j-At to-llii, £„( poi„,,
»!«• «IIM. M, tii«i a •!•„.>*,«„, ,, ,1^.^,

^'
fu.^d •rhi.r^ tH^rP m « .pecific reoMKJj

, tl.i. b
l-id <l„wnm rj«„^„ „ ^Hl .. th« tmm n^

of 1^ •ppl.ClHK.i^.. tr^««,r«,, h^rt a |. H^

Mt..lio. «• UmnW wril cnm., i,«Hi , tb. « /
preteiicn for • diflercm dtciooo, 1. Oit ci«. ii

I
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If H»MM m fmam fMiiiw^:'
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Tub Kim

19t3i M«ule and Sehryn, but it doM not npfly i lb«l

ITM r«tpecting an original appointflMnl i littt

commiMioncra wer« not inferior ofkoft. Aa

to (h« Mcond |N»ifi|, it \§ not •worn io tho di-

dftvilt in •oppoit of thi« application, tbat tha

treatur«r baa tooncy in bia bandi :—4t appaara

to me tbat it woiild be a bafdabip uponbim to

iMua thia writ, nnltaa it was poailiveljr awom
that be bad fiinda. In a aioiilar appKcation to

the preaeiit, to tba Court of KiM^a Bancb* m
England, wbere tbat laclipMwom ^oi Iba writ

i^nui granted witbout oppoaitioat tbat caaa,

(bereiore, funiiibed but Uttla authority.—M/
first impreaaion on thia applicationwaa, tbat tba

writ might iaaue, but upon conaid^ring the law^

and looking into the aiffidatit|, I am aatiafied

tbat a inandamua abpuld not be awif^*^
•'

'
:. ..,.,v

'•"..'

Theetmrt being dwided, Rolph look noihif^i$

V /^ ••.,
.

JMvWi. WILLUMS <^<rffMC CROSBT,

lib
iWatlhal
•adavit tovriti

- . t.

inat the ride ailIPOUT abfe

g;;;^*^, obtained this tertt,^r the discbarge of the

[^|;''*^Mj^ deCendant, an insolvent debtor^ apon affidavit^

#1 pnMMrtyi Ml M i

fcM•TktB WMlacrIa cwMt, tojartify Mich dtoMalbniMM* M lh« Itatotk*

dutm«MftrhiifMkw|». «

tkawllMilMbtefafnMd il, or trmiMh^ parlml «Ml

'-%

Stfi^ 'r-v > r "
.

Js^'S*
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9tt999tm

Cfhnar,

UUiog Ihal ili« defendtnt was pOMCMed of IH23.

Und in tbe towiMhip ofKing, wbich li« became

ootitlod toi tU^Mquent to hi» inprttonment at

iho Mit oi tbo pUiiitifl! This atfidnvit bud

beenawom abovoajroarago, and had not hi-

Iberto been made ate of by the plaiiitiin who
had^^aid the defendant the weekly allowanco

ordered hf the coort« for aboot Beyeotjr weekti

and t^en discontinued it '

/^ ^ ., .

TWlf^ipotier cannot be dlictuirged an<fef

ttio^ttatttte/ until he anew era the interrrgafob

ries to be filed bj the plaintiflT:-—The wurdi

of the statute are« ** That when and so often

as anjr prisoner c»r prisoners in custody, iin(|

itharged in eiecution, for debt, in any ^vil

uit, ihaU apply to the courliwheiice such pro«

cess or execution issuedt either to be discbary^r^

ed or allowed a weekly maiiitenanoe, bjf inea-

son of any alledged insolvency, it shall and.

may be lawful for the plaintifi* or plaintiflRi, ai

whose suit such prisoner is detained, his, her,

or their aitomey. to file such interrogatories

as he, she, or they, shall be advised, or think

expedient, touching or concerning, or for the

purpose ofdiscorerflig any property or credits

nhich the prisooe^ may |i|0 possessed of, or

mrhich be or she may be suspected of having

I I
I iiiiiii i ii i> "K i ll

•

i

"

ii>nii iii
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viacikl Sutute, 2. Geo. 4» c. 8»
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IMS. 0^ci^(ecl, or fraodulentlj parted wilb, whf«h
int«iToga(ort«t the prisoner it required to an-

•weropotioflth:^11iat afVertUch iriterrog»>

iorien ikair Imve been filed, and ia copy Itiereof

delivered to said prisoner, his or her attomief,

•aid prisoner shaN not receive any farther be-

nefit trtun his or her application ; and tb4)' or-

ders or otb<rr proceedings Ibereoil shall be
•tajed until the prisoner shat! baf<» ifalljr an-

iwered the same,** kc—It is immaterial, c|k;'

cording to the words of Ihit statute, at wii
lime he came into the propertjr. He fit pottei^
cd of land, and not being the intolreal pertoft

%hom the statute contemplatea, .the j^laintMri*

,
entitled to etanine him iipon interrogalorieir

ftiid it it contrary to the intention of the statute

that he sboold be discharged until he lias att

opportunity of doing so ; the principle of tbio

•latiOe it the tame with that of the Lordt* Act
•.,'.."• •*..*».,- / #.'/< ; _,..

'' .y .*'-.,;.*"•, '^^

MACAVtMT and WAtntvitir, contrii.-~It it not
afficient now that it is sworn that the priaoner

bus property ; it must also be twom that he
has secreted it, or fraudulenlly parted with it.

Plaintills cannot b^ permitted to pocket op
affidavits for a length of time, and then pro-
duce them to prevent the diM^batge of m pri-

•ouer.

Chief Justice.—It appears that Ibe weekly

**i

« •# YW%^
'^j



•lloir«nc« hat been pi id for • \9nph of time,

•lid b now divcontiiuied. The pUtaUflTcaiuiot

oeeee this pajmeal without •hewing that the

defendant haa, svlMeiiaent to the order for the

allowance, ** concealed, frauduleiitfjr parted

with, or nude away with, hit property.**—If

thia prit«iier thould he releaaed the debt is not

diachfTKed: the plaintiff maj resort to the

irty }<—Before he discontinued the pajr*

'inent, he should hare had has affidavits of tlieso

fWcti ready. The affidavit jou have may shHW

property to have ome to him since his impri«

onraent, bot shews no secretion of it, or thai

it has procured him a loaf of bread. A mait

is put into gaol, who swears he is worth no« .

thing } alter laying in gaol for aom« time, he
' prooores an order for five shillings per week|

which is paid for more than a year, and is

then discontinued : he applies for Ins dischMrge,

and then the plaintiflT produces affidavits to

•hew that property has come to him. "The
prisQ^er must be discharged.

19
n
.*''

JPer Curiam.

.!^

Rule abaohif^.

NICHALL

182.x

WllU4M
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Ml

l'f»

iff,
•'•*. .,.

^*
i

..sX^i^^.^^." %_^

'1



i.- ?.,

H..

.If"

to

'#'j»'

in2x A A ''•^:4'

•'w* »*• NICIfAtC&annolfi«fT8arTlTlfif Ettcotoirf^

V ' ' t jfgmiu$ WILLIAMS. , ,p . .. ., ;i*;

; s •' r . -
'

'
'',

"
,-

'
''*

: ^ :-' ",
. ,> • *y

-

' . . ' j^,
. -V; »^ <

' ^W')"

tLlIlTbT X HE DecUrttion in thife«p«'wtt forged^

TSTT^irjli Mldt tn^ «P<><' <^ coteiiion moiicj couoU ; the

thil'ufHiM breach tUted that the defeii<laiit,not refpinliiif

ut^itt'Z *>'• pi^>M««««« fcp« *>at contriving, Ac to defraud

(he teatator in bin life time, and the aaid Wil-

JJJ2^^«||;U
Uaoillichall and Allan McPberton, aiiice bit

jl^JJ^^ JlJl^deaili, 10 Ibii reapfCt, had not paid the •«©-

/^^- ral tams of money, ke. to Testator in hia life

time, or to aaid James Nichall and AUan Mc-
pherson, eiecators as aforesaid, or to any pf

them, (lipilhoiit anf ave^ent of non-payment

to the deceased esecutor). To tliis declainip

tion the defipudant demurred gcnerall|bt»i^ir >^:

;

• . .. ..>..., \ ,- .

...- ^' •. ,.> •

, MkCkVLKf^ in sQppoH of Iho dtoiarrerw—Ivo

. notice is taken in t^is declarationofthe deceas-

. ed eiecutor ; he is not even named >*-T|iere

should have^been an* averment laccording to

, the forms lard down, that no payment waa

PiadfJ> the deceas* d f^ecutor dWing bis life.

Balbwir and WaShburh, contra.—This ia

not lik« the oai»e of a deceased partner. In

law, a negation of {layut^at tuone eiecutof ia

It Megatiou aa to alh

^^:

"^Tf^
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-> - ^-^ -vX t
'¥
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Cmtw JutTfoi«<—Fftch of Ibo «i«ca(ort may •*•'-->

rvc«iWe moiwy. To Aew that iho dcfeiidaut •JH'I^tltf

it •till iitidebtcd, you •boulfl «76r that the third ^^^l!,

•lacutorhaa not becu paid. '

ZtfOM to amend upon pofrntni t^f Cotit*

«

> .*, ,v

/'.

THE KINO 4^11^ JOHN McINTYRP wa A^itrt.

ALeXANU£UMAC|CCNZlE, Lfqutaca.

*;\^V?- •'

&»?.

UoULTON, Sol'ieftordmnil, had oblah- a. .Ha.k

c^ a rule in Hilarj Tenn la«i, calling upon A- •»•" Zf^UtA

l^iandar Fraier« Aleiander MoMartiii, John iTrfl'cr.Urt

Mclntjre. and Alexander MoKensie, fiaqtiirea* Jho'Tr,
Cotmnisstoners of His Majestj's Court of Re-wMh''tH.y
quest!, held at Williamstown, in and for the

•"'"'•'^•'*-

oountj of Glengarj, toehew cause whj an at-

lachmefit should not be issued against them for

having illegaU/ and corruptly giren judgment
in Ibe said court against Alexander Wood, at
the suit of the elders and committee of the
Church of Williimstown, and issuing execution
thereon j—^I'be dots upon which the rule iras

granted, ks^^tated upon affidavit were, that

Alexauder Wood having, with several others« ;

^»'

Mi;'-'

V
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«.,f^prf n*|hi f. TV

tmUnm

3, MclmrMM

/ftf*^

N?

1813. tilled • MiijIt^ilkMi paper or agrMment for

fiir llM lilf#%• Fwdbyterianiiilptaff, wb*
mn4 WM U> Mii^ «iM« frofli StoUuii^, ana having

^'''***^
refuted to paj the Umm, fai ooaM<|iiaiioa af utt

' tsiowtar having arrivad agreeable to the lenoi^

M he conceived,. of the agvwoivnli he, iaU
Wood, waa proceeded againat tojadgoient and
^«ecu|ion, before said Caomiiiaioneni of thf

Court of Requeala,. for the •urn of one |>ou(id,

: ~ iml cotta amoo^ng to aeven bilUngt and tit

pence: thai John iMntyre and Alesaiider

McRerarie, whoJM JNgnent agaNiat aaU
Wood, were inl«i^4M in the event of the aaid

ioit; the former leiifg one of the elden, to

whom the prooiiae, ifaigr in the taid agreement
or suhMription paper waa made,,and tb^ latlet

being peraonallj bound to pajr the Hdary ofthe

minitter then officiating ><-4t waa further tlatedl

upon affidavit, that goodt and cbattelt of Wood
of the value of twent/-two poaoda were aold

to aatiifjr the amoufit of (M eiecetion, being

one |]ioond^ ae^ jihillioga onlj.>-«'lt waa alao.

•worn (hat the church waa indifl^reiitly 49f*f^v

.
nated Williamatowoor Lancasteiy^i.^^j^y if

' MacaqIbt'qow ihewed cauie.*«»AD attach*

ment cat)|iot iatue againat ii|agi«lratea n^aug
jodiciallj, anleif ariual corruption ii|ihewii»|i|^,

fa Hub cue, (be purtiea are fafipeptahle perin

i*»

r-'J.'.

JL
H- -- w«l

^1
:#



wtml they hMl dofM. In tli#|iipip,t of ilik» —

-

CooMMillfool th« Church of L«iiCfe»ler{ «fi4' ..!!;"'

f fi the rolv niali lpiMi««d by this OMvt, Ih^ are ^
"

''^

••/Jjf****
Oommiuet •od Eiden of lh« Church

irfllltmflMtowii, t variance which will pr*.
•nt the iMaiiif of tfn att>ichr»enl. In a tinol
fegMl pmfecdlng, Mthe prawat it, the naiM*
^f parliM BiMt ha csartfeotly ataled, and tho^
il it «w«mt ibM the eMev* aiid comniltaa are
lihUtcHmhiat^y doMg«i|ad« ofWilliawiiown
•rL««aattr,iheti.i,e^igiliJant to enre the
defect

;
aa to the value flTjrtw |^peHy taken hr

fhe conaUhle, to tatii^ the eMcuaea.w.He
kn awofii that Wood toM him he had no pro-
f9nj, eicept a mare and two stacka of oate
--fCMiar JoiTicc-That h inmiaierial, |he
complaint agaliiat thejustrcei cannot go further
than iMiring the tiecuium.j-McMartin hau
•worn that teveral purtiea were sued npoii the
iMMi eKfeement or Mbscription paper, and
^'°^ *»•<• • ^^ opportimiij ofmaking their
••fence

;

and W Wood did not chu«e to do ao
«pon a mere sormite tbathit defence would not
*e attended to, it was hia own lault There ia«Nfidence of corroptioii in thia ca^; the par.
mtjUiamere agent*, and not homid for the
•^t**r.t» of other. ;-They may hare erred,

\4
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' **!." f

f-t

'^'4

tim. '*••*»' *• pwtnd tbit «ppliartioa it it poti-

J. ir!rf.«
**'*'^ ***"* th«»o«i« of the mmitlnitiit (Mc-

A.tMuLm
'"*^'^^ '*• **"• •'^ **»*» eW«r», pUinliir on (h«

"•cliori upon which b« Ml aikI gave jadgoMiit
j

tKl that anoiher, (MoKeiiaie) was paraonally
bound to pajr ih« salary to the prreenl officiate

ing nuniater. Wood was wrll entitled to reA
payment ofthetuhacriptiom at the tenna.i

>!i* cooipljed with, and the refuaftl ©f a 1,^
oftbe judgment by the roafrittralM, apun Iti^

il|l Jipplication wat highly improper :—The^
•Mi eerlainly atnabie to the common Ian aa
for conHption. In the cute reported jn Itt lAtrd

Raymond, an attachment ittued againtl^ ma-
gittrtte fof giving judgment io favour of bit

' o«m Letiee*' -- • -'^V'" '-'f^
.'-^-^ --,r ^-^..^7

RiBF JumoK-^Wood iMrat to hate Imd
groumla for refuting hit tnbtcripiion, at n«
clergyman came from Scotland to officiate uo*
der the agreement One of the magittra|ct
who wat concerned in tbit matter ?tiy propffij
withdrew from the bench >^A man mnai'b^^
no contcience at all, who could tit in aoautf
in which he wa« concerned—There may noir
have been actual corruption, but the caa#V
tomesuoder tbelaw wbiisb if MiipiM to dm*
ventit:;: .•'^...^ :<.,»,- "i''.' .;\: >. ,

'''.'^./.

John BTIniyre and Mexander AkKenzie, faqrs.

"a^isasa:.
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in HMWMwt. 10 hi" .^"^^ ^
•f H pnNiii«K>rj iMiie oMuie k>/ tb* d«< **"'*r*;' •

•qJ mil the counii^n noit«jr ooqtil«, «««* «Jij*

.Ontfirvlcouuit ItC, tbalJolmnr^".!!:

I, in tba Aral count, ii|«ii(ioii«d aA^r tUr I!r!^!l!tL>«

wm^tm ofttMi note bjT^n^ (b« d«r«iiit*iiC CltL'Tii:

IwhI lleibrc tbt mom ciop^j^ |h« hand* mhJ !ttl "IS
piiitii»i4nor ikM piaiutitf; to wit, on tu tfib;;':!'!;;,':;;

4(lf oC SopUittbor* Ittl9, indor«e<i tho uott iit.<^.^^;j

M«nli« AAdddbcrcd the laine to oiio Allan jj^^ •*«

Hapior MoKaM^, and autborived tbe paid Allan *>^Xki
Ilia 4rha4tiilt

l» daoMiild and^bava o(, and from tba deAnd-**** "^^m*,

aaA tb« Mkl ^um of moiiej in the taid note tpe-^^ x^^
mid, according,/ Im:. { of whicbaaki indone.^^^^Tj

delirery, ibe defendant •fterwanJt, It2[i4^
Ibe dajr and jrearv^bad notice :—jJUS „TJ
^lli«4wJunf of taklnotn. and before (t:::::^' ^
came, lo< the b«nda«|id peneition o^

MeN«bbi aoiiidora^ at albretaid, tW

«ICi oii.l^4lbda/ of Septeaber, 1917, taiZ
JlcNab^ eiAotited ab^ to tbe defendant ij

f ttie penal §um of £450 comlitioned ior the

fajrnealof 4^366 ^. Cki. bv three itiaiabneoW
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1833. k§,t^ThUtAlh»iUmmwkmMdmtm^mim
4ufMd Mi4J«Mt«r«d lo mSmiUkkji itkm illb

poM, mm! Ii iw i urn pttyHy ^Mttiab»»»>
iIm pqrpp iM |iiiii>y, i» wit, m IImM 4«/
k 8«|iiMik<in 1810. ! Y«rlu Im. iImmw wm# .

And sltll k dm mnd umm^ upoii Um Mid wril^^j|

oMiffilory i^lhvMMdltkNiClMrvoribr lte«^Hj
. coiid imuliBMil In tllw Mid eondHkn manlkmi^
i<.iliiM[Mriiin, «iiiii«MM[toMiltM4

'*__
,__ _"_ l^ __

"_ F . /~a""~^ ^

iom oTmon^f M dii« and owltiffK^ flcK«^
|b III* defendant, gmatlf iygnii l|^ MMMpi
,if pfifid^aiid iiifc>r««it dii« oomM. iioto, ibC

1^1 aAarmiffda, ^ wkllt lh# liij^iiwls, m
iodoraad m dbMMid, nmaiiMNl and ^olilkiofd

in Iha hands, and wat tb# propeHjr of McNab^
U> wit, «m iMdaj, Iw. t 1^ d#i«tidant, aMli*
•pedal inataiitft and rcqv^at ofMcNabb In thai

behalC cotMnilad and agreed that the Mm ol

•mnej in the aaid note fpeciied (Mid note ••

iiidoraed aaalbreaaid, boitif atill held ai.d ow»>

•d hj McNabbaa albrMaid,) ahoold baaetaf
biid allowed to Mcffabb for atid oo acCMUi<

f>«i; aid iajatMaotion of ao maeh boqo; iftd«^

. Bad ow^( bjr McNabb to tho dolmidaal sp^i'

tfW laid writing obli|i»lor]r, by tbo

<#orMf ft ^IhiBiaid, of all wbieb ptmmkm lUf
»fbdntMriii#iiiWil , and belbfw tbo avd noi9

m iiidofiod aaHlbffiPiaid, oaoio to lit kwdl ti

4n tho plea IbereinaAer mentioned, to wit, ai

Tiirb« kic bad nitioa >—I'bal aAerwarda, a«4
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IV.

4mlKm liSX

or Mjr ptH-tWrMlMi bMn ««}> olWr iraj

MMlMiiMWMVftiMi wiMtlijr 4u« aiid imMiHb

§HI§(*mni loof dUr tb« lay iioui twcaoM <J«S-

iiifijrftMt I !• wit, <ifi tiM day, Ire Mc>alib

•»• •

•igr in tiid note tp^ctAAil. mi4 Io ^dciraud hl^,
of bis right to Mi olf tho M«M ftgaiiwt tbo t^
IbroMid •iim of monoy to doo and awing from

MeMabb to lh« dafoodant on tho albr^vaid

||f|lin|( obligatory by th# romlilion thorvoi; did

•gfM togatb^r that McNabb ahould dHiver

^ tha nld nOta to indoraad \n Maidi lo tba plain*

tiC for Iho ^rpoia of anabling km to mm and

protaeiita tba dafendant for tba tajfl aaai of

aonay In Mid nota tpadA^. by virtiN* of tatd

iodotvamant tbaraon aforeaaid, and tb^ plaintilT

did fNtt and thara accept tba aaid noAa to in^i^

dofM^hlNNQ MoNabb, for tba ptirpoaaa aA>fff«;

iiid, i\$n and Oiara wall knowing. k9»_k§.
^

lll^b iitiiii; tnd by no othar, llMfflainllffiiiP

rana ivid w»a tba holder of ll» ^M iiota:-«#f^

Traftfiaa thai John Arnold, by ibt^itM in^

* dofftei9fIII of tba aaid nota, ordared and ap-

nljy**':

lal""
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d««Mi4Uiiili(MMljrta«i wUlHifi. mm! uiftiiBi
•Mif mmI alkm tv fh# iikiiHUrtli* ••id iMi of

TrtT#rMot M bi lb* ir«( ^Im . Aral,
9«||f

V ,

^**»»^' *" •«HH»H of(W 4<wiaKP«i%;J1ih'
MillMallr«pt lAt^loTii InmhI dtibt dwtp
ili« drfrfidaiit bf • third pi»fMn, •^[mmt ^ml§^
aiM by tb«d«4«md«iit Ui lb#f»biitiliffiii Oiitlife'

^Im^ if tbw c«*iild km done. lh» fiUunlii'iiol^
.W nnJMlljr d9|Mrit4id <«flubiiig iboM •s««|.iiQ|||,
Id this bofid wbkh tb» •bliKor miKbl l^« is «|

jpctioA *gsii«« him bj tiM mhUft^ t McN«b|i
•iKNild bMV« d«lt%efed thit iK>t« up to 1 bop«p

r
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;«

km^tht iwk mkmtK ^ Mi ^lwi| wm

Im hUiA hf lb« |iiif*«. mmI lU •«!

hiV9§f 10 IIm ^UinlMlM-U III* C9Mrt

lit(nairiMM«|f^tli«ir«r«ak, if not •atiraly

4Mlf«9r Hi^ir MfMlMbitt^. C«r wki votOa IiOk*

Mo ^r«fw«t to lb#^ iriAtferTwMld

iMb m m brro •llMl^it^ iq |m am |,|^ ,^p
• aolo IimI |MM«d.ibro«gh a ^oimt baiidt^ 4

Wft)|.(|Mi d«livffy, aMi cbn W r«cov«f^
IffMi ib«i|b i| oMi b»f• bfM tivlMi ^y ||
fiiir bcMtf, • kU d««a bi Dot^la*^ a«P
^Qrtifc*.->8iippmbn cvto Ui«l Om pbkililTiiia^

I'
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in bur m^ eMiriii Mtlff# oT km M laid

down InCMnt1^^I wMlfl be kll*•Ml akMHI
teCMilMillMtlliw pluiftiirt dMiMid kilif«

aetioo «<M^ te-iliMtroyffd br mi iifft«MMiil M,^

•Mond plea dll^ lo Mt oil tMinoif^ i^|»lMt#
bond doe to tb« defendant hy tMrd pNvoiiC*

and it ap|war» to inr. ran only b« inttiided t# .

pusale with new matter, for it i* dearlj f^iMbil

liilied Imd wen kitown, ihar to ontide a dofrfflt^

•nt toa tet oC the debth nasi beoiolaalybiip

.lntliiifbiiHMo»r»4nfiMl, tPKive cfodit t#

lIcNabb, a ttranger to the not on. An t%mi

eator or adminiatrator cannot fet ofl* nor itilf

• thif(ee>-[CiiiBr ivrrioa.—A trmt^ ha#^lii^-

; |»ropertj.]*^or oin any person iei otTiHileij

Hie ie|ai title to that whieh be attempfn to m0:'

0flraiay be gone into i if thif plea wereallow^

;

Ibe plaintiff would bf ^mcloded bf an inetr»^

inent towMebheba^noacceia. )'d tfw eai^
of Wiike agalnil Tinkler,t tbe d*lM«nt i^
fempled to set^a bopd eieebted byile plain/!

Ilff^to a third penoOf and aMigfied% hioi t#

defendantybot, notwiflbtaodinitbe' equity vt- -

• Ihat cate, the oeoi^ determined l^geiniltbeplea^ ^
ob^ertingtbat they had nothing to do with otheii

:

'——M ' ' '•

'iiflr iii>iw> ii.,.— *'
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W tfifly to the «|«if7 of IIm omU) M IM
***

fkm !• bMl iiiAMiiich «t no legal nuhl m ibtwii.

TIk mvoipo which ooMcluilti i^ pl^a m lUta

M, fM* nothing oaii be tn^tr—d «>lMBh ii

setter df Uw, emi the court will not ellow
lhi« .to peni nilhoot obMrvetien; Ibr no in*

4(|reeiBeiil le ui order io Uw bjr the indoner

%» t^jrOM boli«r>-r'lh«rc ie no metter ehewii
in tbijk plee, open which iatoe oiin be taken ; i|

•Obrfthat m ^jmM ^Imk q^im H^

AjBqoLJonf Solicitor General, ^ontra—Th«
•bject of thin plea ia not to tet ap a. croM de-
laiid. The defence ia groanded in frai||d|^^

Which firan^ b ^lear^ and obvi<Mw|iy Mt out ia

the pleading! : the pka cLigea a ^ir^ ISraod

•nd conkpirac/ : A. haaa jleaiand apiiiit B.

Iir HAOte pejable on demand, which ia not
hidmti until a greet length of time after itt

^at«} after it baa been ligreed between tfiMi'
that Ihia note •hoiild be tajten aa a let oft* tff •
bond, 4/igreei with a third perMNi(BroQ|(e)
to deUvef thia note to ium lor the e^preaa pofi*

I^ of dcieatu^ thia agieemnit 1 Bro<4^ bf
the demurrer, admita these drcometaiieeiL^
which amount to e ftnod and cont^ricj; a

I
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^^p"'

m^^^jl^^m^^^JjM^ .-tV -.^ iiiTiliiAi tr

cMNMN'INnI* 1^^. |jM#Mll iMNM III * IBM (Mfpl

flMily t Mm tiMi MMtfi fti^ ijHiiiiiiiU lMl#««i -

kMrMg<» (if Ki atkltliiitN #idiMUy tHlf^M¥^^

to AN^^hk MiftiMly^ii^iifirf^ |Nr|r thto Htbup^
m^hilHHi6i^,'»tnA a«fr*ad biditiniii Hghf
to Ml off the Mm* analiMt the tMtty du^ ttj^
lleNabby botM^ •gT«^ ^)i McNabb forth^
^^liVerjf bfltSB tt<M toliku fbrtb* |iaf|ioM« of

ftliUbtiM tito tk> i<M. If (Hit bid b«^ ^ iiil ;

dr^i&Mt forif iMi^ii^y, iutd McNabb btdf

be^h jom^, ltU»M Voi^tW6«ld likl^« kQHtidlt^

d^icdoTididii. 11l«dtiftACti6llb«tW«fCh4«fc»^

iii| • note befo^ dr iift»i> It 1bto«6llil«t piyaM^;
it wetl tnown ^-^iiiii^ if/t^l4^-JbA jf^JiMMI^

taking taci& a noteUkei if Wiill ill eili^i6iik.|'

^tbWiiote «rai dttMl in 181tv 4llid 0Qit iii.'

dorae<l onlit t#o /ean irternrahl^lditfKiSI^

cba1diio^liavei>«e6ffe^agfufMtA^ldi Ibi'i

iDJltiittl HfceneM iK>aM bat^ r^^ th(^^

IK><e'iiiiValj^%teliw# iil|ng^|;

df Ume afterlt Vat fpjrwIi^i'C?^ thongb ihej

iifdbAee tted been ignorant oftoch agreement.'

o-^Hiat Jv0Tib8.-^Tlut' Dotd bairiug beef^

/••

it^r
y^. ..\.

^•'-v

v'„/

•«!'
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tiMi diM wilhiii tU 4«tetaiiiMtiQ« io Um 3fl

^|lpi rvpbrtt *]-.Hcr« ila IndonooMnt at §o

ldii| A fMviofl aAst dUev pla^Mt Brauk*. Um
'

IlktipKm^ iUialion of McNaMk «•^ could

Mlliipt fnfr«pM»d • Mt oir^-.U ««• Om fiUiii.

lif* ftMnd«»iaMr Co have tnqoirtd raapoc^

ini4hMii»le{ h«ii a |mrtJc«|M orumm* apo^,
Ifat- Miftfdt and eanoot mtorw.-^Cmw Jsa* ,•W ' i|rdid not appear to have beeiw 0i^bm^
noered at the Uineoftheilelifeiy l« Bmake.]^
U the caae of Banka i^tinat Gdirell* which
iwat an action hy an indorsee upon a note paja*
ble upon demand, Aried heiore Mr. Jaatice Bui*

Jer* thf defendant was admitted t^ give in evH
deooe that the note had been Indoraed to thp

plaintiii; a year and an halfaHef date, and to im*.

jpuBftob the oontiderataoo Igr ahewii^ihnt tfat

note had.origiftall/ been given far aovggled
goods;and though no privity, had been broughi
iuMne totheplaititifl; the learned iodfj^noosi^
ed himt^ln this caae ua/Sch more than a ttm*
•onable time bad elapsed between tb»date and
traiiifer of|be note ; it was high time inr ;tbf

jplainiiffto look out, high time that lua 4Mtnj|^
^hould have been excited. As te Ibe eJ^iectiofi

made Id th^ traVerae, there cio be no dow|)^

IStl.
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W OMt llul^il t>r the plMk h god(,

j|[^ ^'iBle, if^ ifpteial d«iii»rftr.

^^'trntw loiTfOB.—Thit It im iim
Mfomptlt, uid th« plM mocb out of the

iBoorM I ic cannot to concvaltd, that MeMabb
; ftad the poMCMionof tba nola upon which tli«

^ilbn it brought, and that Ih0 oonlmta oT i^

^^mtrt doe to him aa aatignaeoftha paytb f that

lie had fortoer tranaaciiom with Arnold, lh«

deAfadint, wiOi whom ha entered into iuiil^

greement th^ the aoMHint of thia tiota ilioold

be HrtoT against the second ijiataliBMit of a
bond, of which, Arnold, the defehdant, waa

.
the obl%ee, and iMcNabbv the obligor:' that

thia agreement look place hclbra Ih^ note waa
negociaCad fo Brooke, (he plaintiff; and'that

of thia agreement Br6oke had notice; the b*
%oitf, or right of set off; which AmoM, the
defetidailt had, would folloif the' Hot^ in th#
'banda of Brooke ; with a knowledge of that
right he iM>ttld not'elainirpajrment : it is ac^it.'
lid by thtfdemorror that be bad that knoww
ledge: kjaalio admitted that tbe notewii
ttaniferred about two jean aAer it cattie to

.

tbe ^aoda pt McNabb^trnder thoM drtmiK
Mieep I ooBtidarlhat the plea fo good.

-Srer theDtfendtuik
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aIhBURN obuined • rule tbU term.JJ^C 'J

«aUiiif iipoo ibe pUiutiff loabew cause (upon**^̂
^^^^^

so ftifidayH wesring lo meriu) whj ^.« P'^sSSS*'
ippifi|t Opoo • coffiiovU given J>j^ Bnmfiga,

J-^^
one oflbs 4eieo4^** ^**' ^ ^^^ sberiff*, thould •rpr.k.ii.r-.ii.

not be tUyed uikU a (rial of sucb meritt could «( rtmra la

b«hadt upon pajrment of ootU iitcurred bjM)i%«d gi*.

proceedioge H»*n«^ ^^« pbenflTV bail, leaYing? VT"."*!!

(lie judgflMQt bS oofifeMioD, wbicb be gave,m JSZir tiIS

a aecorikj to (be plaiotifli; pleading iwuablj,^^T' '^

aiid going'to trial at tbe ne^t Nii^^ara Auiaet : Ji'*;;^^^.

and now,
I'"* C^f-v'-Vtv-:";^:-:?* •».'

":.'v'.-*i4i '^T-**.;

lag* apua lb*

'?!'

f]|»(ained in this casein Micbielaiaa Term la«(«
i .

wbiob tbe p*rtjr appljing bi^i lullered to lapn^f .^

fk^ tbit lacbes and iodifler^nce be sboold nol

;

be pemiitfld ,to appljr again: several tonnif

luive elapsed since tbe plainfiflTiind defendant

Id Ibis notion were parties in a suit:~-Tb«

plaintUr bel^tbe defendapi to bailt be gave

bail to tbe sMHff |und left tbe Province I'^dno

7»f Ibe bsil,. (Brandige,) tbe person i^ wboae,

be^lf Ibk fippUcatiojn is^ mad^i YoluntarUj-
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•d. putintpcdal bail long after Ibc time •!•
lowad by Ui« nil«« of lh« court, waiu liu* •••.
fill dmf befora hei^fcs notice ; and, alWr ai
^'"^<*ritjr. an applioatioQ m owde lo tfat

f'••^•'V upon tbifl c^(^;novii, and tfun t|^>

yj'*"'!"!*y «o »« «rt»» J tl^a motion, ^Mai!^
tiHi ^nd rula, ar« altogether foreign lo fbi|
/udgment !->The coufeMion waa Tolontarilj
fifep bjr Bnindige : He obtained tine lyr ihA
ft*jm9M of ibe debt, tnd if tbo delendaiH boeM him iu the lurrb^ most reaort lo bim^
The role, though entitled in the caute of Hut
^letonand Roberta, hat nothing to dp wkb Hj
l»ut it in fcfottri.fanother pefMrn, agmoat wj^oi

•<

Judgment hat been entered. The delMdaol'
ifHl^not enter bail in time : he wat too Ute m
>w*cti"g il

; loo Ute m bii notice of inaiifieiK-/
tion> im^bf if certainly now too late io Wp'
•rpKcaifato lo aet Mide Ibia judgmeuU-li k^
Jaid>#n 111 Willet» Meporlt, tbel ifappllcallot *

I- iHitfe to atay proceedinp upon ft buH bood»
<ihe rvie mutt be entitled in the ftdion um^^rj,
th« bftil bond; here ll^ motion ia made in an

Tlie wnt waa returnable in Trinity Term latl,
the Idof iuly I on the ITlb of Jnfyr ftfter the
*««WHrit wfttglveii bf Br«iKli|e, puid aftfr tk$^

V W' »
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tttil wicMt) kmt ^ay« after «li« rvtum ef the
Mrrit, {• int«ii4^ of iIm firvt Awr fHltiig dtyt

|

bail eamioe be permitted teii defci«4iii|>f

iinifif ft eognQrit >~TIm ilefeiiduit hftd,'iil9

Mm eigtul) 4*7 of Jul/, to pel in Uil, ppd it

WM Mptmlly pQt in on tiietefenleeiilbt notice

^^ gii'tm, end en o^lkr made to pay l6e fiotfe

Accmed bj the neglect, biyt tlie plaintif haviny

iKghtened Bnmdtge into a oognovit, refmeil

4o relinqai^ Mi advantage. The caee |n the

ibarth torm report** tbewt tbat the affidavit ii|

pBppbrt cf thii application liaa beeaf pfxiperl/

lilitledi tbe formerrole lapaed in oonteqiieoov

«Y tbe abeeno* of tbe cottnoel ^--rTbo aiUlavif

of maritt iaa lufficient ground for tbit applica-

tion, and tbe ttatueof Annefdoeftnot confine

|he rtli^f to bo given to a defendant or this

bail, to: an action u]((on the bail bond al6^9,^baf

eitendt It to anj oth^r atcoiity |o be taken
iirom such bait

' MAcAOisn Hi irepi^--Neilher the defettdanl
prhif bail are wftbin the eqqitj of thi« jtatute |

^•^^.H.^
-»«*!*

H>9A«IMfe, «.i«8^S0l

^
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Hbdv ^MlttMMOdlMftbfMJiitiiM^
•ni llM Mi pkkM fi^l : Um bail dlMU ^
0ntorMi io Um Irvt ftwr dftjt i it tliQtfld hnHl^
l>««i •nl«ff«Nl by.ilM lb«Hh «r July, but it t^
pMf«bylb«dBd«fiftlMit it wit Mtefflt«r^^
until tU M?«utMDth| no netioo wa# giviHr

^ tntiitbe tw«o(j-Mcom|, when it wm imo h/H^
U> 9tt to trial ftt tbo followinf uMisM, by wbie^
lb« pbiotitf* lott • trial t tb« abnenco of coinn^

Ml oaooot bo tiikon into oomiderotion, tho alf
tome/ WM prowati twtlr^ noiith* oflor thi^'

return of tbo wri^ ao application if made t%'
the o«|iuty of the cqnrt, which h I Ofuioeiv%
With tl|« plaiotif; and who ia toHlltd to Ih6|||

protec|ioo.w1%t caMa in Willca, and pthm^

mp art of irregular judgiiMHila, but herv i^:

^a judgment upop the parties cogporil lairii

'Obtained. • ' / */ '-' -^l
' '^'^ *-^'
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