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The Supreme Court of California has
lately imprisoned an attorney for con-
tempt of Court, because he refused. to
defend a prisoner, without compensation,
after being requested so to do by the

Court.
1

With this number ‘our readers will
receive the Index for last year and the
Sheet Almanac. The latter was kept
back in the belief that a change was
anticipated in the days for the Law So-
ciety Examinations in accordance with
the notice of Mr. Hodgins. No change
has, however, as yet been made.

“ Not” is a very important word, as
the Courtiers of Charles IL rightl‘y
thought when they proposed to strike it
out of the Seventh Commandment. It
is a very awkward word, however, when
it is inserted where it should not appear.
This is the case in the head-note to Re
Ford: 7Pr. R. 457 whereit is said that the
surviving executor could not make a good
title, whereas the Vice-Chancellor came
to the opposite conclusion. We are
informed that this was the printer's
error in the first place, and will be
noted by the reporter in the subsequent
number.

In our Qctober number we called at-
tention to a gross breach of profess-
ional ethics on the part of an attorney
in London. We have not yet heard of
any enquiry having been made, or any
action taken by the Benchers of the
Law Society. If we understand the
feeling of the profession aright, thab
body, now elected by their brethren a.t
large, is looked to to express some opl-

nion on the subject. We are satisfied
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that individually they would not coun-
tenance conduct which would seem to
come within the ruling of Chief Justice
Draper as “ unprofessional and illegal.”

We recently stated that Mr., Barron
was about to publish a book on the law
of Bills of Saleand Chattel Mortgages.
Two other law books are also announced
by Carswell & Co.:—The Surrogate
Courts Act, with the Rules and Forms,
together, with notes by Mr. Howell—
and an annotated edition of the Regis-
try Act, by Mr. E. H. Tiffany. The
subjecte which are to be discussed by
these gentlemen are of a very practical
nature ; the result will,we hope,prove val-
uable additions to the increasing list of
Canadian law books.

Mr. O'Sullivan has issued a Manual of

Government in Canada, which we shall
notice hereafter.

Apropos of the recent contempt of
Court case in which Mr. A. and Mr. B,
figured, and considering the dignified
and well-timed rebuke which the Chan-
cellor administered, it is somewhat ludic-
rous to contrast the manner of converse
which obtained among great and good
men not long ago. We quote from
Leslie Stephen’s life of Dr. Johnson (a
book by the way which every one should
read). Adam Smith met Johnson at
Glasgow, and had an altercation with
him about Hume's death. The dispute
ended by Johnson saying to Smith,
“ You lie.” *“ And what did you reply?”
was asked of Smith. | “I said, ¢ you are
ason of a —."”  On such terms, says
Scott, ¢did these two great moralists
meet and part, and such was the classical
dialogue between these two great teach-
ers of morality. We trust, however,
that the aggressor in the Osgoode Hall

will not look upon this as condoning his
offence.

As we go to press we receive a copy
of a draft Bill prepared by Attorney
General Mowat, as the proposed founda-
tion of “an Act for Consolidating the Su-
perior Courts of Law and Equity ; esta-
blishing a uniform system of pleading
and practice therein; and making fur-
ther provision for the due administration
of Justice.” It is stated to be printed
for consideration only. A hurried glance
would seem to show that it is based on
the English- Judicature Act, adapted
to the peculiarities of our Courls ;
and besides various new provisions,
weaves into the altered practice, such por-
tions of our present practice as would seem
applicable. Asrumours of some such mea-
sure have been rife for some time, we may
assume that much thought has been
given to it by the Attorney General.
At the same time, if it is intend-
ed to pass the Act this Session, we
should regret that more time has not
been given to the profession for the con-
sideration of so sweeping a change. It
would be much better to receive sugges-
tions before the passing the Act than to
make changes afterwards. In short, it
is more desirable to ‘tinker” at a Bill
than an Act.

LEAP YEAR,.

One of the peculiarities in the law re-
lating to Leap Year is, that though it
contains 366 days, it is no longer than if
it contained the usual number. In other
words, the last two days of February are
by force of an old statute rolled into one.
The statute in question is 21 Hen. IIJ,
according to the old copies of the law,
but is more correctly given in the Eng-
lish Revised Statutes as 40 Hen. ITL
(A.D. 1256). It is there enacted that
the day increasing in the Leap-Year shall
be taken and reckoned of the same month
wherein it groweth, and that that day
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and the next day going before shall be
accounted for ope day. In effect, then,
the 29th of February is not to be includ-
ed in the computation of legal time. Up-
on the effect of ¢}, statute, see Rex v.
Worminghall, 6 M.& Sel. 351. There
Seems no reason to doubt that this Act
has been incorporated with our Provin-
cial law as part, of the law of England in
force when we adopted that system.

But we are not aware of any cases in
Canadian Courts actually deciding this.
On the contrary, the head-note of a case
in4 Prac. Rep. would imply that the 29¢h
of February would be reckoned—but,

the judgment does not seem to bear out
the headnote,

—

SIR EDWARD o0k k.

—

“The Institutes of the Laws of Eng-
land” is & book now but little read
by students of the law, although the
title page bears the words, ‘ Authore
Edwardo Coke, Milite, J.c.» In this
PAper we propose to give the results of
a holiday ramble through the pages of
the third part, “concernin 8 High Treason
and other Pleas of the Crown aud Crim-
inal Causes,” shewing the treasures of
wit, wisdom, piety, and literature, picked
up here and there,

In the proem we are told that the
former volumes of Coke's great work
concerned chiefly, “ common pleas and
these two gregt pronouns meum and
tr.tum,” Wwhile in the book under considera-
tion he treats ¢, malo. “ A worke arduous
and full of syep diffi
either feele or beliey
maketh tryall of i,
often terrifie "
honor of his ¢on
““to passe throug
difficulties ;
windowes,

of England

cultie as none can
e, but he onely that

And albeit it did
him, yet the love and
ntry prevailed upon him
h all labours, doubts,and
and thereby he opened such
and made them (the Lawes
) 80 lightsome and easie to be

understood, as he that hath but the light
of nature, (which Solomon calleth the
candle of the Almighty God, Px:qv. 20,
17), adding industrie and dlhgenc5
thereunto, may easily discerne thg same.
The gallant knigh:t was not over-dltﬁdenlt,
but then his knowledge of the law really
« was exhaustive and complete : he knew
all the law of his time.” Law books
then were few and far between: the!"e
were only twelve volumes of reports in
istence. ‘
emvsshat strikes the reader most is Coke's
fondness for quoting Scripture., a.nfl
exhibiting his knowledge of I';atm,‘ his
curious learning, his philosophlcal reﬂef:-
tions and his poetic effusions. Latin
and Holy Writ are to be found on tht;
first page and on the last, and on w"ell
nigh every intermediate one. His m(;
page, besides containing the words ©
Eccles. 8, 11, from the Vulgate, has tl‘lg
maxim, © Inertis est nescire quod sibi
liceat;” the list of chapters is headed
by the wise-saw «Multi mulla, memo
omnia novit;” the ¢proeme” has a
dedication, “Deo, Patrice, Tibi;" t-hr.ou'gh-
out the text Scriptural phrases, Biblical
references, classical quotations, are as
thick as the leaves on Vallombrotaa H
while the epilogue, after an expression
of thankfulness that by “the goodnesse
of Almighty God, per varios casus, per
tot discriming rerum,” he had brought l}m
workto a conclusion, ends with the a:cnp-
tion, “ Deo gloria, et gratia. Amen. No
—™No, we mean “ Finis.” ' )
That Coke—to adopt his own maxim
—knew “many things” in law, hlstory,
poetry, philosophy, theology, e.md phil-
ology, is obvious from every line; that
he did not know “ everything ” is almost
equally patent from every page.
qln {lif private life Coke ‘seems to
havebeen sincerely and humbly rfsllgxous,
his last words being, ¢Thy Km.gdom'e
come, Thy will be done!’” This trait
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is clearly evident in jthe book we are
looking at, it runs through it as a silvery
thread. Where writing on Petit Treason,
he contrasts theconduct of Radamanthus,
« that cruell judge of hell,” of whom
Virgil saith :—

Castigatque, auditque dolos, subigitque fateri,
(First, he punished before he heard, and
when he has heard his denial, he com-
pelled the party accused by torture to
coufesse it), “ with that of the Almighty,
which he says, is far otherwise—1. Vocat.
2. Interrogat. 3. Judicat. And as author-
ity for this statement he refers to Luke
xvi. 1, 2, John vii. 51. In concluding
the chapter he says, ¢ It appeareth in
the Holy Scripture, that traytors never
prospered, what good soever they pre-
tended, but were most severely and ex-
emplarily punished : As Corah, Dathan,
and Abiram, by miracle : dirupta est terra
sub pedibus eorum, et aperiens os suwm
devoravit illos. Athalia, the daughter of
Anmri, interfecta est gladio, Bagatha and
Thara against Assuerus, appensus est
uterq; eorum n patibule.  Absolon
against David.  Suspensus in arbore, of
Joab infixit tres lanceas in corde ejus.
Achitophel with Absolon against David.
Suspendio inferiit, he hanged himselfe.
Abiathar, the traiterous high priest
against Solomon. Abiathar sacerdots diziy
rex, &e. Et quidem vir mortis es, sed hodie
te non inlerficiam, &c. Ejecit ergo Solomon
Abiathar, ut non esset sacerdos.  Shemei
against David, gladio interfectus.  Zimri
against Ela, who burnt himselfe. Thendas
(qui occisus est, et circiter 400 qui crede-
bant i, dispersi sunt et redacti ad nihilum )
and Judas Galileus, ipse periit, ot omnes
quotquot consenserunt ei, dispersi synt.
Lastly, Judas Iscariot, secundum nomen,
ejus vir occisionis, the traytor of traytors,
Et hic quidem possedit agrum de mercede
iniquitatis [sue, & suspensus orepuit
medius, et diffusa sunt omnig visera gus.”
And, therefore, let all men abandon it

(treason) as the most poisonous bait of
the devill of Hell, and follow the precept
in holy scripture. Fear God, honour
the king, and have no company with the
seditious.”

Very religious is Sir Edward when he
treats of felony by conjuration, witch-
craft, sorcery or inchantment, * Thou
shalt not suffer a witch to live. Non est
augurium in  Jacob, nec divinatio in
Israel)” is in the text, while in the mar-
gin he refeps, concerning “these devilish
and wicked offenders,” to Exod. ca. xxii.,
17; Deut. ca. xviii., 10,11, 12; Num. ca.
xxiii., 23 ; 1 Reg. ca. xv., 23. “And it
appeareth by our ancient books (The
Mirror, Brition and Fleta,) that these
horrible and devilish offenders which left
the ever living God and sacrificed to the
devil, and thereby committed idolatry,
in seeking advice and aide of him, were
punished by death.” Burning was an-
ciently the punishment. ¢« The holy
history hath a most remarkable place
concerning the reprobation and death of
King Saul, ¢ Mortuus est ergo Saul prop-
ter iniquitates suas, ed quod preevaricatus
sit mandatum Domini, et non custodierit
illud, sed insuper Pythonissam consuluerit,
nec speraverit in Domino, propter quod
interfecit eum, et transtulit reguwm ejus ad
David filiwm Isai’” David, we are told,
killed Uriah with his pen. “«The law
concerning deodands is grounded upon
the law of God. Exodus ch. ., 28
Si bos cornu percusserit virum aut mulier-
em, et mortui fuerint, lapidibus obruetur.’
He points a moral by quoting from the
Vulgate the stories of Diana and Hemor,
Aiwnmon and Thamar.

His remarks on the subject of Pro-
phecies might be read with advantage
by Dr. Cumming, the Adventist and
others of that ilk. « Certaine] it is,
that to fortell of things to come,
is a prerogative appropriated to the
Holy Ghost; and that the devild
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cannot predicer,
come, which notw;
did sometime hold
afterwards Justly
words,

fortell of things to
thstanding, 8. Austin
that he could. But
retracted it in these
Rem dig; occultissimum audaciore
assertione, quam, debui, d&ec., certissimum
et demones non prescire, « Now for
the predictions and foretellings of
the Sibyls being Gentiles, so long
before the incarnation of our Saviour
Christ ; and more directly and parti-
cularly, of those high mysteries of the
incarnation and passion of Christ, the
coming of Antichrist, the subversion of
Rome, and the end of the World, they
are by the true prophets of Almighty
God, who spake by the Holy Ghost, well
discovered; that while the church was
in her cradle, thege predictions were in-
vented and fathered upon the Gentiles ;
to the intent to make the doctrine of the
said high mysteries of the gospel the
more credible amongst the Gentiles.
And if any such Predictions had been by
the said Sibyls, out of question those
great lights of nature amongst the
Gentiles, Plato, Aristotle, Theophrastus,
or some other of those great philosophers,
that with great alacrity dived into the
secrets of all kinds of learning, would
have found them out, and made gome
mention of them.  But besides the said
discovery, such predictions by the Gen-
tiles and heathen persons are against the
word of God, (Eph. iii. 9; Col. i. 26.)

“Also predictions either of the time or
end of the world, or that it is at hand,
is not lawfu]],

For the first, see the
first of the Acts, Tt is not for us to
know the times anq seasons which the
Father hath put i his own power, &c.
For the second, see the second epistle to
the Thessalonians, T begeech you breth-
ren, &c., that yoy be not shaken in mind,
or troubled, &c., as though the day of
Christ were at hand, Jet no man deceive
you by any meang,

“ We have the rather said horeof thus
much, for that we have heard dxvex:s m?:
boldly and confidently upon their n -
merall calculations to have erred here}n.t

“Usury," he says, * is directly agains

w of God.” )
th?‘ %\ionopolies,” we are told,are “agamot
the ancient and fundamental laws of this
Kingdom. And the law of the re&;lm
on this point is grounded upon (.She law
of God, which saith, Non accipies loco
pignoris inferiorem et snperwro'm: mi‘ lfltml;
quia animam suam apposuil {ibi. ?1_
shalt not take the nether or upper ml’
stone to pledge, for he takoth a ma!:‘ 1:
life to pledge: whereby it appeare
that a man’s trade is accounted his life,
because it maintaineth his life; and
therefore the monopolist that t'akoth
away a man’s trade taketh away hls. life,
and therefore is so much the more odious,
because he is vir sanguinis. Agaiost t‘hese
inventors and propounders of ev'll things,
the Holy Ghost hath spoke;l, ”mventores

alorum, de. digni sunt morte.
" “ Mendicus nogn erit intervos, there shall
be no beggar among you. Deut. xv., v. 4.
Of Apparel he says, Non induetur m‘ulwr‘
veste virili, nec vir ulelur vesto faaminca :
abominalis apud Deum, qui facit hoc.

Embring days, we are told, are 80
called because in former days when thoy
fasted they put ashes or embers on tho'l.t
heads. Job ii. 12, Jer vi. 26, 2 Sax.n xiii.
19. “And as the naturall conversmn'of
the flesh of the body is to dust so the sins
of the soul (unrepented)are turned to fire.
And this was shadowed under embersé
that ever keep fire.” He then wandero o
to explain the meaning of Quadrfxgesxm:
Sunday, Quinquagesima, Sexagesima an
Septuagesima. Then hereturnsto Phe sub;
Ject of Diet and says, * But there is no aot
of parliament againstexcesse of dl?fr, for i
is known to be so hurtfull for man’s body,
and so obscureth the faculties of the
mind, as the understanding, memory,
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&c. as to men, specially to Christian men,
there needeth no law at all to be made,
ever being mindfull of that caveat ‘ Atlen-
dite autem vobis, ne forte graventur corda
vestra in crapula, et ebrietate, &c.,” and to
shew that ¢ morall heathen men by the
light of nature agree hereto,” he quotes
Cicero and Horace, two gentlemen who,
by the way, by no means despised good
living.

Apropos of building he cites Deut.
xxii. 8, to shew that battlements
should be built around the roof of a
house for the purposes of safety.

i He approved strongly of funereal monu-
ments and says that the erection of them
is lawful, «for it is the last work of cha-
rity that can be done for the deceased,
who while he lived was a lively temple
of the Holy Ghost, with a reverend
regard, and Christian hope of a joyfull
resurrection.” And that they serve the
good use and end of putting the living
in mind of their end for all the sons of
Adam must die. (Then comes the in-
evitable Latin.)

Statutum est hominibus semel mori.

Cum tumulum cernis, tum tu mortalia
spernis :

Esto memor mortis, sisque ad ccelestia
fortis,

In chapter 99 our author waxes elo-
quent ¢ De Assentatione, Fucologia,
Pseudologia, Flattery,” he says, «The
occasion of making this law was,
that king Canutus had been seduced
by flatterers, who had shewed him his
face and state in a falsee glasse, making
too great a shew of his own parts, actions,
and state, to the end to make hiia con-
ceit himselfe to be better and greater
than he was, and his adversaries lesse,
then in truth they were. Nay, this king
by wicked flatterers assumed to him
divine power and honour; for coming
froms sea, he set his feet on the sea
strand, as the sea was flowing, and com-

manded the sea not to rise to wet his
lordly and majestick feet nor clothes :
the sea keeping on his accustomed course,
both wet hisfeet and thighs also: whereat
being sore amazed repented his presump-
tion (which he had undertaken by wicked
flatteryd And well is the flatterer
marshalled in this law with lyers, thieves,
and raveners ; for the divine described
flatterers to be those, Qui colunt aliquem,
el auferunt ab eo aliquid temporarit boni.
So as it is peccatum viscalum, it getteth
away much and giveth smoke. And the
Holy Ghost hath styled flatiery oleum
Deccatoris, that is, the oile of the sinner,
that is, of him that exceedeth others in
sinne,and doth affect greatness, that is the
head, making it greater and more pros-
perous then it is, as you may reade in
the prophet David : Corripiet me justus
in misericordia, et increpabit me, oleum
aulum peccatoris non impinguet caput
meum. Whereby he being both a king
and a prophet, preferreth the reproofe,
nay the sharp rebuke of the just and
vertuous, before the ‘smooth humouring
of the flatterer (per nomen) of the sinner.
This oleum peccatoris is mel venenatum, et
venenum mellitum, and commonly affecteth
greatnesse, and is called lordbane.

And again, David speaking of the
flatterer saith, his words are smoother
then oile, and yet they are very swords.
Hee dicit Dominus Deus, Ve qui consuunt
pulvillos sub omni cubilo manus, et fuciunt
cervicalia sub capite universe cetatis ad
capiend’ animas, dc. Thus saith the
Lord God, Woeto them that sow pillowes
under all armeholes, and put kerchifes
upon the heads of every age to hunt
souls. They make the king glad with
their wickedness, and the princes with
their lyes.  In malitia sua letificaverunt
regem, et in mendactis suis principes.

The flattering mouth worketh ruine.
And more kings and kingdomes have
been overthrown by the means of flattery,
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then by publick hostility.  And this is
the cause that we have mentioned the
said ancient law for their punishment,

they be lawfully banished from princes
courts, and subjects’ houses.

Tt videat caeco

R sit simia preda leoni:

X c@cus cernit, cum sycophanta perit.”

He justifies the cruel punishment for
High Treason, the drawing, hanging,
beheading, embowelling, &ec., by refer-
ence to Holy Writ as follows : “Implied
in this Judgment is, first, the forfeiture
of all manors, lands, tenements, and
hereditaments in fee-simple, or fee-tail of
whomsoever they be holden,
his wife to lose her dower, Thirdly, he
shall lose his children (for they become
base and ignoble.) Fourthly, he shall
lose his Posterity, for his blood is stained
and corrupted,, and they cannot inherit
to him or any other auncestor. Fifthly,
all his goods ang chattels, &. And
reason is, that his body, lands, goods,
Posterity, &c., shall be torn, pulled
asunder, and destroyed, that intended to
tear, and destroy the majesty of govern-
ment.  And all these severa]] punish-
ments are found for treason i, Holy
Scripture,

1 Reg. ii. 28, &c. Joab tractus, g

Esther, ii. 22,23. Bithan suspensus, dc,

Acts, i. 18. Judas suspensus crepuit
medius, et diffusa sunt viscera ejus.

2 Sam. xviii. 14, 15. Inficit tres

lanceas in corde Absolon cum adhue pal-
pitaret, &,

2 ‘Bam. xx. 22
Sheba filis Bichrs.

2 Sam. iy, 11, 12.  Inferfecerunt
Baanan et Rechab, et supenderunt manus
et pedes eorum syper piscinam in Hebron.

Corruption of blood, and that the
children of a trajtor should not inherite,
appearetl: also by Holy Scripture,

Psal. cix. 9, 10, 11, 12, 13.  Mutantes
transferentur fili; ¢jus, et mendicent, et

Secondly,

Abscissum  caput

ejiciantur de habitationibus suis, et diripient
alieni labores ejus, et dispereat de terra
h ”
m:i:?s ?:jch to prove Coke's fondness
for indulging in Scripture wor('is alnd
citing scriptural authorities, and indulg-
ing in pious reflections.
(To be continued.)

——

SELECTIONS.

ARCHITECTS FEES.

In the case of Footner v. Joseph, nearl’y
twenty years ago, the Court of Qu?ens
Bench held that an architect suing Tor &
commission, though no express agrlee~
ment be proved, may establish the value
of his services and recover as for a quan-
twm meruit. The Court may adopt a
commission as a convenient mode of ret-;
muneration, but not because an archlteltl:
is by law entitled to a commission on t ?;
outlay. The case was very clearly ‘I‘";t
by the late Mr. Justice Aylw1‘1:: b
would be dangerous,” he said, ‘“to ;upr
pose that architects could qstablls.h the1
own tariff of prices within their 'I?lvlvr;
guild, and thus tax their own.bllls. a at
could not be sustained, and if the oux;
now adopted the standard of 23 per cent,
it was not because there was no proper
evidence to show what was the value of
the plaintifi’s services. It was, there-
fore, necessary to take the evidence gwer;,
which seemed to establish 2} per cent.
as a fair remuneration. But he did not
subscribe to the doctrine, that bec?,usetsl
a building costs £20,000, the archttﬁct
was to have a certain percentage vu tt, a
sum, on account, perhaps, of the ml ro-
duction of a number of foreign nove tleg
and luxuries, which in no way m'cmlgsei-
his responsibility or labour. His bus
ness was to see that the house was pro-
perly constructed, and the mere expen-
diture could form no basis of th'e value
of his services. He agreed with ;h:
judgment because it did not adopt t af
basis.” (5 L. C. J. 226.) The case o
Roy v. Huot et al, before Mr. Justice
Torrance, noted in this issue, 18 verg
much like that of Footner v. Joseph, an
was decided in accordance with the prin-
ciple there laid down.— Legal News.

o
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NOTES OF CASES
IN THE ONTARIO COURTS, PUBLISHED
IN ADVANCE, BY ORDER OF THE
LAW SOCIETY.

. COURT OF APPEAL.

[December 1, 1879,

MaxwELL V. THE CORPORATION OF THE
TowxsHIP OF CLAKKE.
Contributory negligence.

On one side of a travelled road, which
the defendants were bound to keep in re-
pair, was & declivity, down which a pile of
wood, composed of blocks cut in two-feet
lengths, had been thrown by a person living
near the highway, and allowed to remain
for about three weeks. Some of the wood
was upon the bed of the road, but a por-
tion, estimated at from 21 to 26 feet, was
free from obstruction. The road itself wag
not defective.

In passing this pile of wood, on his way
to a neighbouring village, the plaintiff’s
horse, which was a quiet one, shied, but
no accident occurred. Returning, a short
time after, at a canter, but holding a close
rein, the plaintiff was thrown off by his
horse, which again shied at the wood. The
plaintiff swore that the wood had ‘‘inter-
fered with his travelling when riding an-
other beast.”

Held, on appeal from the County Court
of the United Counties of Northumberland
and Durham, that the defendants were not
guilty of a breach of the statutory duty to
““keep in repair” the road; and a pon-
suit was therefore directed to be entered in
the Court below.

Per PATTERSON, J.A., that the findings
(i.) that this place was a place of danger,
and (ii.) that the plaintiff was not guilty of
contributory negligence in allowing his
horse to canter past were inconsistent.

J. K. Kerr, Q.C., and D. B. Simpson,
for plaintiff.

E. Douglas Armour, for defendants.

QUEEN'S BENCH.

IN BANCO, MicuarLyas TERM,
Decemser 27, 1879.

IN RE GILCHRIST AND THE CORPORATION OF
THE TowNsHI® OF SULLIVAN.
By-law—Defects on face of—Validity—
Practice.

Held, that although it appeared on the
face of the by-law that the last instalment
of principal and interest due under certain
debentures issued by a municipal corpora-
tion would be payable beyond twenty years
from the date at which the by-law was
to come into force, the by-law was, never-
theless, good, as the provision in question
must be considered as controlled by the
the preceding one, which made the deben-
tures payable in twenty years at furthest
from the day appointed for the by-law to
take effect.

The by-law showed the whole ratable
value of the property of the municipality to
be $6€8,293, and directed a rate of three
and nine-tenth mills in the dollar, which it
appeared would produce about $150 less
than the total amount of the debt to be in-
curred. Held, no objection to the by-law.

The Court refused to receive affidavits in
support of the rule produced by counsel for
the first time on the return thereof.

Maclennan, Q.C., and Moss in support of
the rule.

J. K. Kerr, Q.C., contra.

MARY ARMSTRONG, ARCHIBALD LitrLE, and
James RosiNsoN, EXECUTORS, v. ROBERT
G. ARMSTRONG, ExECUTOR,

Executor de son tort— Action against— Ad-
ministrator.

An action will not lie against a party as
executor de son fort when there is a legally
appointed administrator of the estate, even
though the latter may have conveyed the
estate to the former on condition of his pay-
ing the debts of the deceased.

Ritchie for plaintiff.

Delamere contra.
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CANTY v. CLARK ET AL.

Work and labour— Agreement to pay accord-
g to certificate of engineer.
) Defendants agreed with plaintiff to pay
him for certain work to be done by him ac-
cord.mg to the certificate of the engineer of
a railway that the work had been f{llly com-
ple.ted., and not otherwise, Held, that the
plaintiff was bound, in the absence of fraud
or u.ndue influence, by the certificate of the
engineer, and could not dispute the same.
Idington, Q.C. , for plaintiff.
R. 8mith, contra.

Bringman v. LoxpoN Lirg AssUraNCE
Company,

Insurance— Untrue representation—<¢ Byo-
ther 7 — Construction,.

On an application for a life policy de-
ceased stated, in answer to a question as
to how many brothers he had, that he had
three, whereas it appeared that he had
seven, of whom four were half-brothers.
H.eld, not such an untrue statement as to
disentitle plaintiff to recover.

Rose for plaintiff.

Falconbridge contra,

GAUTHIER v, WATERLOO I, Company

Imurance——Subscquent risk without assent_
Mistake.

.Contrary to the statutory condition con-
tained in a policy issued to him by defend-
ants, plaintiff, under the mistaken idea, as
alleged, that his policy had expired, effect-
eq another insurance on the same Property
W}th & different Company, who issued to
lf,lh‘:»t tl:ie usual interim receipt, good for
oy Y days, and acknowledging payment of

® Premium, for which plaintiff gave his
gote instead of paying in money. After the

re, the agents with whom plaintiff had
effected the subsequent insurance, discover-

i;;fi that the policy iasned by defendants

iad not in fact expired, withdrew plain-
tiff’s application for the subsequent insur-
ance, and got back the interim receipt from
him. Held, that the statutory condition

was, nevertheless, broken, and that plain-
tiff could not, therefore, recover ; and that

the question whether there had been in
fact any subsequent insurance at all, by
reason of the premium having been,.con-
trary to the rules of the Company, paid by
note instead of in money, .could not be de-
termined in this suit, pa.rticula?‘ly. as the
Company had admitted their liability by
paying an insurance effected at the sz.a.me
time on plaintiff’s furniture, the premium
on which had been covered by the same
note.

Crickmore for plaintiff.

Richards, Q.C., and Clement, contra.

BootH V. WALTON.
Setting off jrudgments.

Held, that an order staying pr?ceedl.nge
on a judgment obtained by plaintiff agm?xst
defendant until after the trial of an action
by defendant against plaintiff, and t}fe sub-
sequent setting off of a judgment 10 the
latter suit against that in the former had
been improperly made, and the order was
therefore set aside, with costs.

H. Cameron, Q.C., for plaintiff.
Watson, contra.

HesNER v. WILLIAMSON.
Construction of deed.

When the words of a deed are doubtft.ll,
the intention of the parties will govern its
construction, and not the wording alone.
A, granted to B. a lot of land “ with the
exception of continuing Victoria Street ?f
the Village of Centreville across the said
lot.” Held, Cameron J. dissenting, that
this might be held to reserve sufficient l.and
for that purpose, and not merely th? right
to continue the street, and that the evidence
in this case shewed it was intended to re-
serve the land.

Per Cauzron, J.—The words of the deed
only contain a reservation of a persom.!.l
right to continue the road, and un}eu it
is expressly found by the jury that it was
intended to dedicate the land foraw?y, the
intention must be gathered from the instru-
ment.

C. Robinson, Q.C., for the plaintiff.
Read, Q.C., and Ball, Q.C., contra.
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SauvEY v. Isoratep Risk Ins. Comrany,

Insuranee—Conditions on face of policy—
Title as otwner.

Held, that the fact that certain conditions
were inserted in the body of a policy of in-
surance did not make them less conditions
than if they had been indorsed ; but that
not having been headed either as ‘‘statu-
tory conditions” or as ‘‘ variations,” the
Company could notavail themselves of them
as a defence.

Held, also, that it was no misrepresenta-
tion on the assured’s part to state that she
was owner when she was only tenant for life
of the building insured.

Edwards for plaintiff,

J. K. Kerr, Q.C., contra.

Fizca v. KgrLy.
Pro-note—Presentment— Alteration— Ratifi-
Jication—Evidence—Set off.

Held, 1, that there was sufficient evidence
to warrant the jury in finding that there
had been a sufficient presentment of the

" note in question ; 2, that even if the note
had been altered after signature by the en-
dorsers, that it was altered to conform to
the original intentions and agreement of
parties, or if not, that there was sufficient
evidence to warrant the conclusion that the
endorsers subsequently ratified the altera-
tion ; 3, that a set off, consisting of a claim
for moneys received by plaintiff, which it
was contended one of the defendants, the
maker, was entitled to, could not be allowed,
as it was not a claim or demand arising out
of the note in question,

McMichael, Q.C., for plaintiff.

McDougall and Falconbridge contra.

ARMSTRONG V. CORPORATION OF THE TowN-
sHIP OF WEST GARAFRAXA.
Municipal corporation—Loan for ordinary
expenditure— Resolution of Couneil,

Defendants, through their treasurer, bor-

rowed from plaintiff certain moneys, giving |

him their promissory notes for the amount.
No by-law was passed for the purpose ; but
the money wes borrowed on the authority
of a resolution of the Council, which was

NoTgs oF CasEs.

Q. B.

not under seal, and was expended in the re-
pair of certain bridges belonging to defend-
ants. The jury found that the money was
borrowed, received and used for ordinary
expenditure, which the repair of bridges

was, Held, that the plaintiff was entitled
to recover,

Bethune, Q.C., for plaintiff.
Robertson, Q.C., contra.

KingstoN StrEET RarLway ComMpaNy V.
FOSTER ET AL.
Subscription for stock—Payment ia goods.
Defendants subscribed for certain shares
in the capital stock of the plaintiffs’ com-
pany, promising and agreeing, each for him-

| self and his assigns, with each other and

with the plaintiffs, to pay the full amount
of the shares as and where payable. Held,
that this was an agreement to pay in money,
and that a representation by the President
of the Provisional Board that payment
would be accepted in goods, was not bind-
ing on the company.

Cattanach, for plaintiff.

Foster contra

REeGINA v. COLLEGE 0oF PHYSICIANS AND
STRGEONS oF ONTARIO.

Medical practitioner registered in England—
Refusal of College of Physicians to register
in Ontario—Mandamus.

A medical practitioner duly registered in
Eogland uwnder the Imperial Act is entitled,
without examination, to practise medicine
in Ontario on payment of the proper fees,
and that though his registrationin England
was after July, 1870, and a mandamus upon
the College of Physicians aud Surgeons of
Ontario will therefore be granted to regis-
ter him, on payment of such fees,

Kingstone, for plaintiff.

Crooks, Q.C., contra.

HaRrrIsoN v. PINKEY.
Trover,
Plaintiff leased certain premises from one

D., agreeing, if D. sold during the term, to
give up possession, with the right, if he had
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any crop in the
or if not, to be P

Before ANy crop wag putin, D. sold to de-
fendant, wh, refused to pay plaintiff for the
crop subsequently Put in by plaintiff and
converteq by defendant, Held, that plain-
iff wag entitled to recover in trover from
defendant for the valye of the wheat.
Fleming, tor Plaintiff,
Wt, contra,

ground, of harvesting it,
aid for the summer fallow.

—

MavpEN v. Cox,
Bill of exchange addressed to President for

Company— Personal liability,

A bill of exchange addressed t, defend-

ant thus, ¢¢ The President Midland Rajl.
way,” was accepted in these words ; « For
the Midland Railway of Canada, accepted
H. Reaq, Secretary Geo. A, Cox, Presi-
dent.” Held, Cameron J, dissenting, that
defendant wag Personally liabe,
C. Robinson, Q.C., for plaintiff,
J. K. Kerr, Q.C., contra,
—_—
ComMmon PLEA4S.
IN BANCoO.

—MicEagLy A4 TerM,
December 26, 1879,

CoN¥ v. MERcHANTS' Banxk,
Bank bills—Payment—-Subaequent
bank—Tender back within

—Notice of ¢ ishonour.

The plaintiff, g pe
defendants’ bank at
noon of the 28t}
included 81

Jailuye of
Teasonable i,

gular customer of the
Stratford, on the fore.
May, made a deposit, which

1000 of Mechanics’ Bank bills,
and was crediteq therewith in the bank
books, the deposit being made in good
faith anq with

out anyknowledge of the state
of the Mechanics’ B

ank. At one p.m. of the
the defendan

to be cautious about Me-
chanics’ Bank billg About an hour later
he received a furthe
Mechanics’ Bank }
and to send in ob]
ther communicat;

ad stopped payment,
igations promptly. Fur-
Ons passed between the

head office and the agent, and o;: *th:;;:;:t
ing of the 30th the agent told plain i thas
hif instructions were to cha}xl'ge.c:’, Pank
with the amount of the.se Mec a;u o0 Dank
bills, which was accordingly (‘103 ﬁ: o e
plaintiff objected. The plain 1d ,on 20th,
28th, had drawn out $100, an o
8700, so that if he were depn: oL be
$1,000 to his credit, his accoun ould be
ov;rdmwn. On the 29th the‘ n T
been sent down to the head oﬂlcle i Wor
treal. The notes were never tender e
to pl;mintiﬁ'. In an action to recov;ants o
the amount as money paid to defen
plal];:a;;ﬁ.’:h‘;ief.or the waut of a tender of 3:
notes (’)n the 29th, the d.efendax:}tlse ::fom
them their ¢wn, and plaintiff was
emzft:l?id :‘1’81:0:}:':: .even if defendants lhfa:)(i
the rigl’n to send the note: todll\l/faor::’:; o
sentment for payment, o
gf:honour given on the 30th or iflls:i :gn%}l:e
have been sufficient, without ten: etice o
notes back, but that no such no
given.

v he plaintiff.
Idington, Q.C., for t o,
R. Sm*ith, (of Stratford) for defendants

Eivrorr v. DoucLas.

. y title.
Deed— Falsa demonstratio—Possessory

In ejectment, one of the deed? rIII‘\h i{;lall:ll_
tif’s possession was as follows.b 601,
denture made 11th day of Octo er,r i
at Quebec, in the Province of ILov:;eGreig,
ada, by and between Wll.ha.m Z;Mneml 5
Deputy Assistant Cominissary eEsqu;re ’
the one part, and William l:lowel,f o o
accepting hereof for and on beha ot the
ander Thom, half-pay staff surgeo”:id g
other part, Witnesseth that th.ed o on of
liam Isaac Greig for and in conside ation o
£50 of lawful money, &c-, to hl‘;l } o,
paid by the said Alexander.'l‘ Z]m;:ander'
doth grant, &e., unto thei said ever ot
Thom, his heirs and assigns f01(‘1 eto }’mld
and singular, &e. To have an o hold
the same with the appurtenane'es,h m,' ot
the said Alexander Thom, his eben'eﬁt,
assigns, to the sole and proper u:l?r Thom,
and behoof of the said Alexan
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his heirs and assigns for ever. All the | evidence, set out in the case, shewed that
covenants, including the one for further as- | no corrupt bargain was intended.
surance, were made with Alexander Thom,
his heirs and assigns. The deed was signed
and sealed by W. J. Greig and William
Howe.

Held, that in order to give effect to the
deed in every particular according to the Youxe v. HoBsox.
plain intent of the parties, the words | Ejectment —Necessity of possession being taken
‘“ William Howe accepting hereof for and underhab, fac. pos.—Statute of Limitations
on behalf of,” must be struck out from —Leave in term to supply evidence.
the premises as surplusage and repugnant, Where an action of ejectment was com-
.and thereby the whole conveyance was

. menced against a person in possession of
',Il,lzde operative as a grant to Alexander | lang before tie statutory period had elap-
hom.

sed, and during the currency of the action,
and under pressure thereof, on payment by
the owner of a sum of money, possession
was given by the owner with such person’s
consent, though after the lapse of the sta-
tutory period, and a written memorandum
of the compromise was drawn up at the
time,
Held, that this was sufficient to bar the
statute, and that it was not necessary that
six  months—Corrupt bargain—Meaning | the action should have terminated by the
of. entry of judgment, and possession taken
The applicant alleging that there was a | under a hab. fac. pos. issued thereunder.
-corrupt agreement for the withdrawal of On the argument in term of a rule nisi
the petitions in the above, applied to have | to enter a verdict for the defendant in this
himself substituted as petitioner in each | action, which was also ejectment, on the
case, and that the deposits made in each | application of the plaintiff’s counsel, the
case should remain as security for any | Court under the authority of R. 8. 0. ch.
costs that might be incurred by him, and | 49, sec. 8 q, 41 Vict. ch. 8, sec. 7 a, granted
for a day to be appointed for the trial of | leave to the plaintiff to supply evidence of
the said petitions, a search for the memorandum of the com-
Held, that the application could not be promise, and also to put in the original writ
entertained, for that the six months limited | of ejectment in the first named action, and
by the Act of 1875 for the trial of election | the afEdavit of service, a copy of such writ
petitions had expired prior to the applica- | only having been filed at the trial.
tion made herein. J. K. Kerr, Q.C., for the plaintiff.

Held, also, that in any event the deposit Osler, Q.C., for the defendant.
should not be directed to remain as such

security, for although the agreement made
herein that the petitions should be allowed )
to lapse, each petitioner withdrawing the C?mttel.nwrtgage—Absencc of redemise clafm
.charges by him respectively preferred, must —8eizure a.nd _sale before defaul_t——Actwn
in law be deemed to be a corrupt bargain ; Jfor preventing mortgagor redeeming—Tres-
yet under the statute the proposed with. ! pass—Trover.

drawal must, in the opinion of the Court, On 29th January, 1878, plaintiff gave de-
be induced by a corrupt bargain ; so that | fendant a chattel mortgage in the usual
the motives and intent of the parties, as a | form on certain goods to secure the pay-
.matter of fact, must be considered, and the | ment of $700 by half-yearly instalments, as

Dr. Stewart, the applicant in person.
Bethune, Q.C., for Gunn and Macdonald.
Marsh, for Drennan.

Held, however, on the evidence the
‘plaintiff had a title by possession.

McCarthy, Q.C., for plaintiff.
H. J. Scott for defendant.

Re KiNestoN ELECTION Case. DRENNAN
v. GUNN. GUNN v. MACDONALD.

Application for new petitioner after lapse of

BingHAM V. BRTTINSON.
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e - xawiTH v. DAWSON E
follows : $100 on g29th J uly, 1878, and the . -LONGW viction made in county—
residue by instalments of $150 on 29th of | Conviction — Con
January

There
1se clause ; but it was provided

that on default of payment, &c., or in case
of the mortgagor attempting to sell or part
with the Possession of the goods without
the mortgagee’s consent in writing, &c., the
mortgagee might enter and take the goods,
and gell the Same, and also that on default
of payment, the mortgagee might distrain ;
and further, tht it should not be incum-
nt on the mortgagee to sell and dispose
of the goods, but in case of said default
*hould peaceably and quietly have, hold and
O2°uPy the saiq goods, without the let, &e.,
of the mortgagor. The mortgagor continued
In possession, (), 5th July, 1878, before

»the mortgagee entered

and July subsequently.
Was no redem

provided j
loss, &e.
Held, that plaintiff wag
cover under the 3rq count.
Semble, per WiLsow, C. J.
of Porter v. Flintoff, 6 C. P.
following it, that there was an i
Possession until default, a
Plaintiff wag entitled to reco
1st and 2ng counts,
Bethune, Q.C., for plaintiff,
Drew, Q.C, for defendant.

entitled to re-

’ di“Pproving

, and cages
mplied right
nd therefore
Ver under the

—

WOODHAN V. BLaIr.

DPromise of marriage — Kxcessive
damages— Ney trial,
In an acfj

. on for breach of Promise of
Marriage the jury found for the plaintiff
With $4,500, the case being fully and fairly
bronght before them, and there being evi-

the Court

Breach, of

, for plaintiff

Bethune, Q.C,, for defendant.

e Bui-
Justice signing in city—Validity of E
dence— Admissibility of. he county
‘The plaintiff was triefl befo;zingston i

justices in the township of‘ e vonse,

selling spirituous liquors .W'lt " b face
and convicted. The convxctlotl)l o e jo

alleged that it was signed b'y (;0 B

tice: in the township of ‘ngsh rs.e of the
tion of replevin for selling a ho! o

8‘(lz'tintiﬁ' under a distress wa.rrant;he e

Et;der t},le conviction, alleging that Hood,
iction was invalid, because,.as vmsI a.n e

ivtlcwas signed by one ju.stlcg onhy :ity o

township, the other sigmng in ; : e

Kingston, the defendant justifie

", undor B. 5. 0. o5, e 3, aod

R 3. 0. ch. 72, sec. 6, the ]usftxc:ton o

th‘ority to sign in the o‘:ity of 'Km‘galid ‘;n s

also that the convictlo.n bem‘g s action,

face could not be questioned in e

and evidence tenderedﬁ to s}.u:g) .

signed in the city was madmls' -
Mudie (of Kingston) for p:‘ab:‘tzdg e;
Bethune, Q.C., and Falco

fendants.

for de-

SEvERN V. CLARK.

Chattel mortgage.

One F. owed the'ph;inzﬁ, ;I;g. %n:i{pﬁ?
ar;!d si:.?n?til:ﬂ'e lizzc;::xf a chattel mort%ag:i:;
]'fisepl;operty to one Flint ‘on st((i)OOi :i::tiﬂ ing

ed for payment app}led P e el
ﬁes;or the same, offering 1'.hemhe et
m(;rtgage therefor, as well a8 t'orttil p e ed
he already owed them, which g
to, but, not having the moue{l o ving
th’e time, borrowed it from od o and
him their note therefor end.orse e "

Hlaint and ow in
;:::gplaintiﬁ' and M. the 1n01-tgia.;;gzrx:n i
question, which was in the‘ m;u;.9 - m(,) s
expressed consideration being o
advanced to the mortgagor. e e,
of bona fides was made by the p slone,
described as ‘“ one of the mortgagees

g thst
within mortgage named,” and stated
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the mortgagor was justly and truly indebted
to him and M. as the mortgagees therein
named in the sum of $900 mentioned there-
in, &c., and on the renewal of the mortgage
the affidavit was made by plaintiff in like
manner. The plaintiff and M. were not in
partnership, or in any way connected in
business. The note given to J. was renew-
ed several times, and there was still $100
due upon it at the time of the trial. F.
was a party to only one of the renewals, and
paid $150 on account of the note which was
oredited on the mortgage. The rest was
paid by plaintiff and M. In June, 1878, the
plaintiff and M., to protect themselves,
bought in the goods at a bailiff’s sale for
rent and taxes. The goods were subse-
quently seized by the Sheriff under an exe-
cution at defendant’s suit. On an inter.
pleader, the plaintiff claimed as mortgagee

and also as purchaser at the bailiff’s sale, |

and defendant as execution creditor,

Held, that the plaintiff was entitled to
recover ; that the mortgage was valid ; that
it was given as a security for a present ad-
vance by the mortgagees, which the evidence
shewed the transaction to be, and not merel y

that plaintiffs were accommodation endor-
sors of the note, so as to bring them within
sec. 6 of the Chattel Mortgage Act.

Held, also, that the fact of part of the
consideration, consisting of separate debts
to plaintiff and M., did not prevent plaintiff
making the afidavit of bona Jides, in that
the first section was not limited to cases of
joint mortgages connected in business, &ec.

Held, also, that plaintiff acquired a good
title under the purchase at the bailiff’s sale,
and that such sales do not come within the
Act so as to require the registration of a
bill of sale on an actual and continued
change of possession ; but, semble, that the

. plaintiff, notwithstanding, could rely on his
mortgage.

McMichael, Q.C., for plaintiff,

Ferguson, Q.C., for defendant.

CorBY V. CLARK.

This was a similar action, Corby, the
plaintiff, being the assignee of M., referred

to in the above suit, in which a similar
judgment was given.

John Crickmore, for plaintiff.

Ferguson, Q.C., for defendant.

McQuEeeN v. MCINTYRE.
Promissory note— Alteration of place of
payment—V alidity.

In action on a promissory note it appear-
ed that the note, when made and signed by
defendant, was made payable to plaintiff’s
order ‘“at the Thomas Fawcett's Bank,
Watford,” which, without the defendant’s
knowledge or consent, was altered by
making it payable, instead of as above, as
follows : “‘at my,” defendant’s ¢ place of
business, Alvinston.”

Held, that this was such a material alter-
ation as avoided the note.

T. H. Spencer, for plaintiff.

MecBeth, for defendant.

Moox v. CLARK.

Lien for improvements— Land obtained
under immoral consideration.

In ejectment the defendant set up a lien
for improvements made by him on the land,
which it appeared had been obtained under
an immoral consideration of his marrying
the plaintiff’s, testator’s, daughter, who was
already married.

Held, that the lien could not be sup-
ported.

Hector Cameron, Q.C., for plaintiff,

Bethune, Q.C., for defendant.

CORPORATION OF PETERBORO’ v. HATTON.

Police magistrate—Fees for services—Clerk’
Jees—Sec. 412 of Municipal Act.

Where in the absence of the appointment
of a police clerk by the municipal council
of a city or town, the police magistrate of
such city or town does the clerk’s work
himself he is not entitled to charge the fees
therefor.

The salary paid to a police magistrate of
such city or town covers all cases that may
come before him, excopt what may be csll*
ed purely county cases, namely, where the
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0‘1& e ari T
thy T8e arises, and the parties reside out of

8 t .
the L(i)w‘:1 or _clty » or for infringement of
Quor License Act beyond the limits

of the to .
characte: 1 or city, and cases of a similar
The 43
plies bo:}fi}:, 8ec. of the Municipal Act ap-
VO Cases arisi. ini
and Provincjg) Acts, ng under Dominion

Beth;
ethune, Q.C., for the plaintiffs.

MCMichael
y Q.C. d H .
Q.C,, for the defon (ia::,l_ ector Cameron,

Crimng Recina v, Prcne.
na, lgicf-Comealing birth of child—
on ai v.zdeme, sufficiency of.
of a chil(lin dlctme’_lt for concealing the birth
had placed th: Prisoner, who lived alone,
hind 5 trunk .dead body of the child be-
between th, % In the room she occupied,
oner, on b: ™ok and the wall. The pris-
child, den; ;ng charged with having had a
o s cl.&me 1t, but said she was suffering
fom Wh;;s, a0d it was only after he
her that he kWas called in, had informed
of ot mdnew she had heen delivered
;n \d on being Pressed by one of
Present, that ghe pointed ont

where the bog
Y was,
and got it. Untj] *0d the woman went

s Pointed out
pA ldnot be seen by anyone in tl:he oy
eld, that the evidence P
out in the case,
mitte j
o df ::; ;:eg{:;-g, }a)md the prisoner having
; h
refused to interfeze v e 4, fhe Court

J. ¢
| O.nfcott, Q.C., for the Crown.
appeared for the prisoner.

\\_

CHANCERY,

Bl&ke, V.C ]

[Dec. 31,1879.
EAl.u.s V. McAvrping, ’
mcf"".‘ f—Devise on condition—

Testator gurr ¥ Wienation

8 : .
in eQu:Ib::o(ii?med his farm to his two sons
to daughterge 168, subject to certain legacies
DO for hig pige. o 20 * comfortable sup-
, iie, or the sum of ten pounds

Wt'll, const

o

to be paid by each of the sons annually
during her life ; and directed that the de-
visees should not sell or transfer the said
property without the written consent of the
widow during her life. One of the devisees,
without obtaining the consent of the widow,
mortgaged his portion of the estate.

Held, that the effect of giving the mort-
gage was to forfeit the estate the devisee
took under the will.

Proudfoot, V.C.} [Jan. 7, 1880.
MEREDITH v. WILLIAMS.

Separation deed— Renewed cohabitation—
Second sep vration.

A provision in a deed of separation that
on a renewal of cohabitation the mainte-
nance secured to the wife for life should
cease ; but that in the event of the parties
again separating the provisions of the deed
should revive, does not render the deed
void, on the ground that it is contrary to
the policy of the law, as being & provision
for future separation. In such a case, the
Court held, that where the wife again sepa~
rated from her husband for cause, the pro-
vision for her maintenance revived.

—

Proudfoot, V.C.] [Jan. 7.

BurrITT V. BURRITT.
Executors— Discretion given by will.

The testator, a resident of Ontario, but
temporarily resident in New York, was pos-
sessed of real and personal property in On-
tario, and also of personal property inves
in the United States securities. BY his
will he named one resident of the United
States (his brother-in-law), aud two persons
resident of Ontario, as his executors, to
whom he bequeathed all his personal estate,
upon trust as soon as conveniently might
be, to sell, call in and convert into money
such part of his estate as should not consist
of mouey, and thereout to make certain
payments and invest the balance of such
moneys in or upon any of the public stocks
or funds of the Dominion of Canada, of the
Province of Ontario, or upon Canadian Gov-
ernment or real securities in the Province
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of Ontario, or in or upon the debentures of |
any municipality within the Province of |
Ontario aforesaid, or in or upon the shares, |
stocks or securities of any bank incorpor- |
ated by Act of Parliament of Canada, pay- |
ing a dividend, with power to vary the said
stocks, funds, debentures, shares and secu-
rities : ““And as respects my American secu-
rities, having the fullest confidence in the
judgment and integrity of the said W.E.C.,
my brother-in-law and trustee, I direct my
trustees to be guided entirely by his judg-
ment as to the sale, disposal and re-invest-
ment thereof, or the permitting of the same
to be and remain as they are until maturity
thereof, and I declare that my said trustees
or trustee shall not be responsible for any
loss to be occasioned thereby.”

Held, that this did @ot authorise the re-
investment of moneys, realized on the sale,
or maturing of any of these securities in the
United States, but that the executors were
bound to bring them irto this country, and
invest them in one or other of the securi-
ties enumerated by the testator.

Proudfoot, V. C.]
RoGers v. ULMANN,

[Jan. 7.

Principal and agent—Master and servant.

In consideration that the plaintiff would

act as agent for the defendant in the pur-
chase and consignment of furs to the de- |
fendant, and assume one-half of the losses !
to the extent of $3,000, the defendant
agreed to pay plaintiff one-half the net |
profits of each year’s transactions. The
plaintiff impugned the bona fides of a settle-
ment which he had been induced %o make
with the defendant, acting through an agent,
and the Court, being satisfied that such set-
tlement had been secured by the fraudu-
lent misrepresentations of such agent, held ;
the plaintiff entitled to an account of |
the transactions and an inspection of the
books of the defendant, notwithstanding
the provisions of the statute 36th Vict. ch.
25,8.1; R. 8. O. ch. 133, sec. 3.

NOVA SCOTIA REPORTS.
COUNTY COURTS.

AMEs ET AL V. GINTY.

Statute of Frauds, sec. 5—Necessity of writ-
ten order to bind purchaser—Constructive
acceptance-—Commercial travellers.

[Savary, Co. J., Annapolis, 1879.

Savary, County Judge.—This is an ac-
tion to recover the sum of $236.86, being
thelprice of a lot of goods; and the de-
fence is based upon the well-known Gth
section of chapter 83, Revised Statutes,
commonly called the ¢ Statute of Frauds,”
or more fully, as in the title to the chap-
ter ¢ for the Prevention of Frauds and
Perjuries” which, following the English
statute of the same character, enacts that
¢ No contract for the sale of any goods for
the price of forty dollars or upwards shall
be good, unless the buyer accept part of
the goods so sold and actually receive the
same or give something in earnestto bind
the bargain or in part payment or that some
note or memorandum in writing of the bar-
gain to be made and signed by the parties
to be charged by such contract, or by their
agents thereunto authorized.” There was
clearly no memorandum in writing of the
bargain, signed by the defendant at the
time. A verbal order was given, which Mr.
Foster, the plaintiff’s agent, took down from
the defendant’s dictation on a loose piece of
paper, throwing away the latter after care-

ully copying it into a regular order-book.
The leaf of this book, containing the order,
was detached from the margin, and sent to
the plaintiffs at Montreal, the order having
been given at the place of business of the
defendant. I think this leaf comprising the
whole contract was, when tendered, rightly
received in evidence and, with the oral tes-
timony, it fully establishes a strictly oral con-
tract between the parties, But it is best to
state the facts I do find on the evidence. 1
find that the defendant ordered the goodsby
word of mouth from plaintiffs through their
agent, Foster, whose testimony I implicitly
believe ; that the defendant lived at Cale-
donia, about midway between Annapolis
and Liverpool ; that it would be equally
convenient for the defendant to have them
come to Liverpool by steamer from Halifax,
or to Annapolis by the W. and A. R. R.;
that the latter was the more natural and
reasonable way to send them; that they
were ordered to be sent in that way by the
Intercolonial Railway, via Riviere du Loup,
to Windsor Junction, “ care of " W and A. °
R.R. to Annapolis, and were actually so
sent and arrived there promptly ; that they
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-
;:Or;e';?dressed to J. Mc.G., Caledonia, and
Vioua}: Y 80, because, as I find, a parcel pre-
by they (‘l"d;iressed thesame way was received
ress efendant, and that he held out this
plaintiﬂ‘:zt € proper one, not instructing
that no j, © address these goods differently ;
reached tg'oxce or advice from the plaintiffs
Proved t }f defendant, none having been
o ve © have been sent to him, except by
tiffe g;y; e‘::;‘ehable evidence of the plain-
however, I custom ; that the defendant,
tion recaie ", Of their arrival by informa-
throughh. o ffom the W. A. R. R. Co.,
and Lgive € coach driver between Annapolis
e pu (l;p ool, Whoﬂ} he made his agent for
pose of enquiry, but did not notify

the plaint;
© gr?::gt];)ﬁf‘s :}f;ehls refusal to accept until

ill had beey, dmg"ods became due and a

Ve monthg afterwn on him for their price

W .
fendant eor onded that the letter of the de-
memorandl\::;l?,‘ tted 5 sufficient ‘‘note or
Statute, and j, of the bargain to satisfy the

Many cases such letters have

been g
of B > held, especially in the notable cases

Wilkiney VS?}L;gmg, 9C.B. N.S. 1843, and
V. Hicmopmn CaLse %’f the Leather Cloth Co.

b i 10 Q. B. 140, the
s 1N

e Engli which the clause of
Occupligll:teitte::{msponding to this has
mon Law (o °n of the English Com-

very similar o o <220 BY the wa

Ing features. By :l‘l“: o Some of its lead-

iffer from this in the c.h" Cases referred to

letters of the defendang"“mﬂtanci ﬂ:.;t the
0 the in-

voice furnished ¢ refex:red
that it could 0 the b“yzfleln such a way
€ entire contract,

be read wit
othe_r manner indicated t}ll'x
d dehors the

The on i
themewzglzno:l;:r point raised is whether
Had o tual acceptance angd receipt.

of an invoine o tl:e Proved the sending

ter of advi defendant, -

LSl
obligat; Would have placed him
repudiating ti on_to reply, accepting or
that the case eape " CUd have thought
Bushel v, Whegn® fully within those of
Morton v, Tibbett, 15 g 1‘3) B. ,412).8 4;112, and
Sau g e e
Richardson . Ouflet, 5 H. & N. 229 ;
kill v. &mf'lf‘gmg Q. B. %ﬁs’ and Gas-
f Morton o xe D, 664, e authorit
°f Mortonv. Tiblett, ung Bushe v. Whge?er):

has been somewhat questioned in the Court
of Exchequer ; but the former has been very
distinctly ratified and approved of in some
important cases in the Queen’s Bench, egg;—
cially Currie v. Anderson, 2 E& F})l e;
per Crompton, J., page 598 ; and both cas
in Meredith v. Meigh, 2 E. & B. 364:,f P‘Z
Campbell, C. J., on page 370. 1If the acd
brought the case within that of Bushell an
Wheeler, I should have felt bound to put
to myself the question whether the defeng-'
ant had not practically accepted the goo ;
within the meaning of the statute, an
whether under the circumstances the Wind-
sor and Anunapolis Railroad Company were
not the defendant’s agent to accept and re-
ceive the goods for him, on which point an
affirmative decision would have no little
colour from the course of dealing between
the parties, the W. & A. R. Co. not being
carriers to to the defendant’s place of re:sil;
dence but to Annapolis only, and the gOOb
not being ordered to be merely carried by
them, but to be consigned to their cavr;_.
The case of Norman v. Phillips, 11 M. & W«
211, relied on strongly by the learned coun-
sel for the defendant, only goes to sho?;l’
that the question of an acceptance by a taclh
acquiescence is one of degree ; that althoug!
where the silence is long and unre‘a.sonables
a jury might be justified in inferring Mlll ac-
ceptance, yet where it is_ otherwise t. er:
may be a scintlla of evidence, .but m})}
enough to sustain a finding. But in thea
sence of an invoice, or some other commu-
nication from the plaintiffs, informing him
of the fulfilment of the contract on their
part, I fail to see any obligation on the dei
fendant to be otherwise than silent, and
can draw from his silence no inference of
his acquiescence. Therefore, in the absence
of a sufficient note or memorandum of the
bargain signed by the defendant, and of
sufficient evidence to justify the conclusion
that the defendantin anysense accepted the
goods, I think the plaintifis must become
non-suit.

1 must confess to a disposition to up}llwld
this contract if possible; but I believe Ib ‘ag
consulted every case bearing on the ds:llJ:h
in the English reports since 1850, an 3
Nova Scotia and New Brunswick cases, an
cannot bring myself to extend the doctrine
of inferential or constructive acceptance pe-
yond the case of Bushel V. Wheeler, which
has, as I have indicated, an important and,
I think, essential ingredient which this
lacks. I do not think the Appellate Court
would hold me justified in doing so. Judges
are naturally anxious not to copstrue a staa
tute designed for the prevention of fra‘.;ul
in such a way as to promote fraud ; bu
cannot give any statute an unnat 1eonis-
truction, and the policy of this ope clearly
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LAw STUDENTS’ DEPARTMENT.

requires that an executory contract for the
sale of goods over forty dollars should be
evidenced by a writing. 1 must administer
the law as I find it, leaving the responsi-
bility with the legislators, and 1 have always
thought, and still think, that the fifth sec-
tion of our Statute of Frauds ought to be
repealed, for L am of opinion thatin the pre-
sent state of society and commercial habits
it causes more frauds than it prevents.

m—

LAoW STUDENTS’ DEPARTMENT.

In our last number we published a
letter from A Student,” complaining
of a want of courtesy on the part of a
Q.C. We have since heard from the
gentleman referred to, and it is quite
plain that our supposition was correct,
‘namely, that he did not suppose that the
student “ was asking a bond fide ques-
tion.” It was looked upon by him as a
joke, and so treated. The name of the
Q.C., without more, would be a sufficient
guarantee, not only that no discourtesy
could have been intended, but that he
was thoroughly competent to enlighten
our correspondent, had times and cir-
cumstances been favourable for a disser-
tation on the points propounded.’

ExAMINATION PAPERS. Mich. Terwm, 1879.
Fi1rsT INTERMEDIATE.
Smith’s Manual of Equity.

1. Will the Court of Chancery restrain
the publication of letters by the receiver of
them where the sender has not assented to
the publication? What is the principle
upon which the Court acts in granting or
refusing such injunction ?

2. At whose instance may a bill to esta-
blish a will be filed ?

3. Under what circumstances will the
Court decree the cancellation and delivery
up of void instruments ?

4. Under what circumstances will the
Court of Chancery make an allowance for
maintenance of an infant out of his estate,
notwithstanding that the father is able out
of his own property to maintain him ?

b. State clearly what you understand by
the separate estate of & married woman,

6. A testator devises property worth
$1,000 to A which belongs to B, and be-
queaths to B the sum of $1,000. In case
B refuses to comply with the will, can he
claim the legacy 1

7. What difference is there between the

lien for costs which a solicitor has upon pa-
pers and money in his hands 1

SECOND INTERMEDIATE.

Leith’s Blackstone—Greenwood on Conwvey-
ancing.

1. After an agreement for a lease, is the
lessor bound to show title on the request of
the lessee 7 “What is the consequence if he
refuse to do 8o ?

2. Whose duty is it to prepare the drafts
and the engrossments of the instruments
for the carring out of agreements for sales
and leases ?

3. What would be the proper form of the
reddendum clause in a lease made by a
mortgagor and mortgagee of real estate, the
mortgage not being overdue 1

4. What were the five different modes of
ouster ? Distinguish between them ?

6. Apply the maxim de minimis non curat
lex to lands acquired by alluvion or by dere-
liction,

6. What is ameliorating waste ? To what
extent is it not permissible ?

7. Must a surrender be in writing? An-
swer fully, distinguishing between various
circumstances and cases.

Firsr YEAR ScHOLARSHIP.
Williams on Personal Property.

1. Give the principal provisions of the
Act (known as Lord Tenterden’s Act) which
require certain contracts to be in writing,

2. What is meant when it is said that
certain contracts of insurance are contracts
of indemnity  Explain fully, and give an
example in which snch a contract is one of
indemnity, and one in which it is not.

3. In what different ways do the Courts of
Equity and Law view the case of a bequest
of personal chattels to A for life, with a be-
quest over to B upon A’s death? What is
the ground of the view taken at Law? In
what form would you draw such bequests?

4. What is the difference between a le-
gally constituted executor and an executor
de son tort (1), as to their liability (2) as to
their privileges

5. What is the meaning of the maxim
actio personalis moritur cum persona ! Whab
exceptions are there now to'its generality ?
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Appoin,
fment of Deputy Judge at Hamilton.

[P ) —_
0 the Editoy HOf TaE Law JOURNAL.
Sig. amilton, Jan. 14, 1880.

tion v;hiih ;: embers of the Law Associa-

the pr, ofession r°°°n1:al¥ been established by

county haye Pmctlflmg in this city and

the purpose. al:emeetmgs lately called for

late aPpOint’ el warmly discussing the
ment by the County Judge of a

gentlemay
Practics, a; B member of a firm in large

Co eputy Judge for the Count
;IVrltxi:‘): ttll:e County of Wentworth. Y
in every w;’ Personel of the appointment is
bya vory lx:-g sa.tufactf)ry, the Association,
recorded their:iit;:d mnfluential vote, have
ment which ix ..\ FPrOPation of an appoint-
i '8 caleulated to bring the ad-
Justice in this county into
88 we have to-day the
advoeat;  Proceeding of a gentlem
oo iteroats of his s aliente
tions of g j o .&nd Pe"fol'ming the func-
ther Oecuisndg:nl: the same court on ano-
. ? 1 .
granting an orger g 5 . O°° stance of

owWn firm way englgel:il. " e in whi his
It must be evident tq eve

man
that Whlle a gentletnan holdmg h a
Buc.

and upright
pable of fctinngi:r::::;v:: 3
beft :Lpon the ming o t:;
g otherwise than upggy:y
douhs ,an a:ild attended with suspicionm:‘.::d
spect ;or thmust tend to weaken that re-
for the p:rBenc%x .which i8 80 essentia]

OPET adminigtration of justice.
<en by the members of the
8 a8 much in the interest of

© reqclution, . a8 for themselves,

assed condemn in the
&Ppomtmg a Dractis;

e the system of
member of a firy, 35, 15, C2TIster (Who is
case here) £0 the oy

I believe him inca

the imPression le
layman canpot

Arge practice, as is the
and also conveys gy tion of g deputy judge,
on the part of ), © expression of opinion
other judicig] '® Profession here, that if
a Junior J 8saistance 15 Decessary, then
udge lho\ﬂd be “PpOi.nted. ’
BARRISTER,

TY professi ona.1

FLOTSAM AND JETSAM.

TaE Law oF CoNTRACTS.—Pomponius, a cele-
brated law teacher of Rome in the sixth century,
entered into a contract with a Roman citizen to
instruct his son in the law. This was the con-
tract : So many coins if the pupil became learned
in the law, the test to be that he should win his
first case before the tribunal. Pomponius turned
over his pupil as perfected in his studies. The
father brought suit against the master to set aside
the contract, and retained his son to plead this
his first case. ““If my son gains his case, the con-
tract is made void. If he loses, I am notbound.”
Pomponius answers: “If I fail in my defence
the son wins his case, and I am entitled to my
money. If T gain, the court gives me the money
by its decree.” Which side had the law?
——————————————————————————

To CORRESPONDENTS.—We have received sev-
eral letters on important subjects which must,
however, lie over until next issue. Amongst
them is one from Halifax on the vexed question
of the reconveyance of Insolvents’ Estates. An-
other calls attention to & pamphlet recently is-
sued by Mr. Sherif McKellar; a remarkable
document truly, which, as a specimen of vulgarity
impudence, concealed official greed and ingenious
misrepresentation, has seldom been
It takes an Official Assignee, a Registrar or &
Sheriff to formulate his grievances (i. . his deﬁl{‘e
for increased fees) and then to try to lobby & Bl‘“
through the Legislature to meet the views of his
own class. There is a limit, however, to this
kind of thing, as Sheriffs will probably find to
their cost. Official Assignees have themselves to
thank in a great measure for the storm of oblo-
quy which has assailed the Insolvent Act. Re-
gistrars stated “‘grievances” until the Legislature
was worried into paying attention to them. The
result was thet the country now gets the bgneﬁt
of all the surplus which previously went to awell
incomes out of all proportion to the work or re-
sponsibility involved. The same thing will pro-
bably happen to the Sherifis. The threat of &
statutory requirement that they should state t].xe
profits of their office under oath, and allow their
books to be examined, would probably put an
end to this agitation of Mr. McKellar and his
official allies.

To “ Barrister-at-Law” we would say, that, a8
the cage he refers to has not been reported, his
communication had better stand over. We think
there were possibly some errors in the copy of
the judgement seen by him. The subject refer”
red to by *“ Rural” is touched upon at p. ant¢’
The letter of *Scriptor non Scriptum” Will ap-
pear in the February number, .
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Law Sociery, MICHAELMAS TERM.

Law Society of Upper Canada.
0SGOODE HALL,

MICHAELMAS TERM, 4380 VICTORLAL,

During this Term, the following gentlemen
were called to the Bar, the names are placed in
the order in which they entered the Society,
not in the order of merit :—-

and

Jamrs COLLEN LiLLx,
‘WiLLiaM JoBN FRaNKs,
James WirLiam HoLMEs,
JOHN SANDFIELD MACDONALD.
GeErARD HoLMes Hopgins,
WILLIAM JOSEPH DELaNEY,
WiLuiaM McKay READE.

And the following gentlemen were admitted
into the Society as Students-at-Law and Articled
Clerks .—-

Graduates,

PETER SINCLATR CAMPBELL.
ALEXANDER EDWARD WARD PereRsoN.
JAMES ANDREW THOMAS,

EpwARD ROBERT CAMERON.

GEorGE BENJAMIN Doueras, '

JorN JosEPH O'MEARA,

Joun WiLson ErLiorr.

‘WiLLiaM H. Barry.

Matriculants.

JAMES GRACE.

WiLLiAM AITCHISON PROUDFOOT.
WiLLiaM T, ALLAN.

Hexay THoMPSON BRoCK.
ALBERT CARSWELL,

ALBERT EPHRAIM GRIER.
AvpoLrE August KRAFT.
WiLLiaM EpwARD MIDDLETON.
CHARLES PoOTTER.

JorN CLinie DREWRY.

FRraANK HEDLEY PHIPPEN.
GRANVILLE C. CUNNINGHAM.
CHARLES A. GRIER.

JoHN WILFAD.
JorX A. RICHARDSON.

Fravius L. BROOKE.
Marcus W. Russ.
‘WiLLiaM D. INNESs.

Junior Class.

JouN THOMAS SPROULE.

Dyce W. SAUNDERS.

HEeNRY JOHN WICKHAM,
GEORGE HALES.

ARTHUR BURWASH.

JoHN ALEXANDER McINTOSEH.
GEORGE CORRY THOMSON.
NoamaN McMugcHy. )
CHECELEY FRANCIS JOHNSTON.
‘WiLLiaM JamEs CHURCH.
HuMe Brake ELLIOTT.
SHERIFF HARKIN.

JaMEs MILLER.

CHARLES FRANKLIN FAREWELL.
ALEXANDER GEORGE MURBRAY.
WiLLiaM HIGHFIELD ROBINSON.
JouN McNAMARA.

FreEDERICK THISTLEWAITE.
CHARLES MORSE.

EDWARD AUGUSTUS WISMER,
JosgPH ALPHONSE VALIN,
GEORGE WEIR. |

WALTER SAMUEL MORPHY.
Lours HaYEs.

Jaues S. Boopy.

Articled Clerk.

JOHN ARTHUR ALLRIGHT.
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