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EMPLOYER AND WORKMAN.

The rule that a workman has no action
8gainst his employer for injuries received in
the performance of his duty, has been sustained
by the English Courts in & long series of de-
Cisions, Some of the principal cases referring
%0 the point will be found on turning back to
Page 159 (No. 14). Of late, however, some
have wighed to relax the rule a little in the
Case of railway companies, and to make them,
liable for the injuries sustained by their em-
Ployees, The London correspondent of the
Gazeyte notices the proposed change as fol-
lows f—

“ Another topic that is being fully ventilated
is the propriety of making railway companies
liable for the injuries received by their servants.
Now the latter are entitled to no compensation
for guch injuries, & case, which is considered
conclugive, having been decided some years
%20, in which the learned judges ruled that in
the absence of an express contract to the con-
trary there was an implied contract between
employer and servant that the former should
hot be liable for damages received by the latter
in the performance of his duty. The grounds
Upon which this decision was based have since
been admitted to be wrong, but the decision
stands nevertheless, the liability of an em-
Ployer to a stranger for injury caused by his
8ervant Leing an exception to the general rule,
and not a part of the common law. The rail-
Way gervants demand to be put on the same
footing as the public, and they have the able
advocacy of Mr. Lowe on their side, but it is
€xtremely doubtful whether they will gain
their object, especially as the bill for improving
their legal position was talked over just before
the recess, and the question has assumed 80
difficult an appearance that no one scems in-
clined to revive it.”

There seems to be no insuperable objection
to the proposed alteration of the law. It it
Were carried out, the companies would become
in point of fact the insurers of their employees
against accidents, and, if appreciable at all, the

—~—
h effect probably, other things being equal, would
g e gegal @ewgo be simply to reduce the wages paid to railway
. servants by so much as would cover the in-
. creased risk to the employer. Against the
Vov. 1. MAY 25, 1878. No. 21. ploy ga

change, it might be urged that there is no oc-
casion for legislating in the interest of a class,
seeing that accident insurance companies stand
ready, for a small consideration, to afford the
insurance desired by employees.

FORENSIC ELOQUENCE.

The style of speaking in the English House
of Commons, as everybody is aware, has changed
very greatly within less than a century. The
impassioned oratory of Pitt's time is heard no
more, and the Commons does its business for
the most part in a very matter-of-fact way, with
but little toleration and less respect for set
speeches. Equally striking, according to the
Edinburgh Review, is the change which may be
observed in the style of speaking in the English
Courts. Noticing Sumnuer's statement, that he
had «heard a style of argument before the-
Supreme Court at Washington superior to any-
thing he had heard in London,” the Review
says :—¢ We are unable to make the compari-
son. But there has long been at the English
bar an aversion to oratorical display, except on.
very rare occasions which seem to admit of it;
and, on the whole, the business of our courts is
conducted in a very plain, matter-of-fact way
which may have scemed tame to an Ameritan-
ear, especially to Sumner, who had in him the -
instinct and powers of an orator. Indeed, we -
fear that if he could now remew his visits to
Westminster Hall he would not find that an
interval of forty years has raised or improved
the intellectual, legal, or oratorical powers of -
those who preside or argue there. On the con-
trary, with some few exceptions, he would find,
we regret to avow it, a great and palpable de--
cline. On the bench he would look in vain for-
the strength, the concentration, the learning;.
the masterful authority of those earlier days..
At the bar he would seek in vain for eloguence;,
or even advocacy, of the highest order, and he
would learn with extreme surprise that one of
the most eminent members of the English bar
in 1878—a man without a superior, and almost
without a fival—was the ci-devant Beeretary of
State of the Southern Confederacy. More
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serious still is the fact that the status of an
English judge has notably declined. The
great augmentation in the number of judges,
the divisions of the courts into upper and

lower ranks, the abolition of peculiar courts,

and the modern habits of the judicial body,
have concurred to extinguish that rare and al-
most sacerdotal dignity which from an carly
period of our history had clung to the King's
judges. They are now regarded as magistrates
—respected but not revered.”

REPORTS AND NOTES OF CASES,

—

COURT OF REVIEW.
Montreal, April 30, 1878.
TorrANCE, Dorion, Parineat, JJ.
THIBAUDEAU et al. v. JasmiN & GENDRON,

[From S. C. Richelieu.
Affidavit for Writ of Compulsory Liquidation—
Security held for Debt.

Held, that it is not necessary that the afidavit under
Section 9 of the Insolvent Act of 1875 should state
that the debt is not secured.

The defendant Gendron complained of a
judgment rendered against him by the Superior
Court, Richelieu District, for $827. The pro-
ceedings began by the issue of a writ of com.
pulsory liquidation. The defendant, among
other objections, urged that the affidavit under
which the writ issued, was null, as it omitted to
state what guarantee was held by the plaintiffs
for their debt.

TorrANCE, J. There are several judgments
of the Superior Court in which this objection
wasmade : inler alia, Barbeau v. Larochells ¢ al.,
3Q.L.R. 31; but the judgment in that cage
was reversed in appeal, and is reported at P.
189 of same volume (1 LecaL NEws, 178.)

Judgment confirmed,

E. Lareau for plaintiffs.

Barthe & Co., for defendant Gendron.

Torraxce, DorioN, RaINVILLE, JJ.
MARIN v. BISSONNETTE, & Bi8soNNETTE, Opposant.
[From 8. C. Iberville.
Donation, Mode of Questioning Validity of,

Held, that a deed of donation may be set aside on
contestation of the opposition filed by the donee in-
voking such deed.

The plaintiff, in order to obtain payment of 8
money condemnation againsi the defend”ft’
took in execution a piece of land which was iB
contest in the case. The opposant, daughter of
defendant and living with him, claimed the
land as her property under a deed of don&ti‘f“‘
from her father, 15th August, 1876, The plaintift
contested the opposition, and demanded the
nullity of the donation on the ground of fraud
against the creditors of the donor. The con-
testation was maintained by the Court 8t
Iberville.

Torraxce, J. There are two points of im-
portance in the case. The opposant contends
that the contestation comes too late, owing t0
the opposant having obtained a prescriptive
title under C. C. 1040, which requires the
creditor to bring his suit within one year from
the time of his obtaining a knowlegdge of the
fraud. The Court has decided that the facts
proved do not bring the case within the rule, 88
it is only proved that the plaintiff had heard of
the transfer. We think that the judgment iD
this respect is unassailable. The opposant fur-
ther contended that the validity of the donation
could only be tested by a revocatory action.
The Court on this point was also against the
opposant. It was so decided long ago in the
case of Cumming et al. & Smith et al., 5 L. C. J+
1, where the contestation prayed that the deed
should be set aside, and the conclusions were
such as to enable the Court to do justice between
the parties as fully as in an action purely iR
form revocatory or actio Pauliana. We see N0
injustice in confirming the judgment, being
satisfied that the pretended deed of donation if
fraudulent and should be set aside.

Judgment confirmed.

Jetté & Co., for opposant.

Doutre & Co., for plaintiff, contesting.

SUPERIOR COURT.
Montreal, April 30, 1878.
Muacray, J.
WiLsoN v. Citv or MONTREAL.
lllegal Assessment— Action for Restitution—
Interest.

Held, that & person who pays money for agsessment
under an assessment roll made by Commissioners after
the time appointed for them to report, and when they
were functt afficio, is entitled to restitution.
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2 It is not necessary under such circumstances that

th:ﬁt;:lert should declare the assessment roll null, or
roll should be before the Court.

the d:tt:rest on money 80 illeg?,lly'paid runs only from
of the demand of restitution.

The declaration asked for the setting aside of
% assessment roll, and that defendants be con-
demned to pay plaintiff $1,823.99, with interest
30d costs, It alleged that on the 27th July,
]8?8: Ccommissioners in expropriation were ap-
Pointed for the widening of Place d’Armes Hill ;
that they were to report on September 15, and
the delay was extended to October 10. That
°n November 20, long after their powers had
Ceased, the commissioners made an assessment
Toll, distributing the cost of the improvement,
and aggessing plaintiff $1,236.31. He paid it to
&void an execution, and now sought to re-
Cover jt,

The plea denied plaintifi's allegations, and
8¢t out that he was-benefitted by the improve-
Ment, and never complained of the roll, which
Was duly confirmed.

Per Curiam.—The payment to defendants is
Proved ; it was a payment under protest. As
%o whether the money was a debt due by law

defendants, it was so, of course, if the assess-
Ment roll referred to could be seen to have

N made by the Commissioners within their
Powers, and within the time fixed for their

Operating. The Commissioners’ appointment

conferred office on them only for a time, that is,
Up to Sept. 15. Was that time extended by
uthority ? Plaintiff says so, but he says no
More than that it was extended to Oct. 10.
Nothing appears from which we can say that

Yond this date the Commissioners had power
Or office ; yet the assessment that plaintiff paid
Was upon a roll made by those Commissioners
only in November. This was too late.

Much has been written in the last thousand
Years on error of law and error of fact, and on
©ITor or mistake as ground for rescinding agree-
Wents, or reclaiming money paid. Writers on
the gubject have in all times differed. Even
texts of the Roman law on the subject seem
Contradictory. See Savigny ; Thibaut; Smith’s
Le&ding Cases ; Kent's Comm., Under the

nglish and American systems of law the case
of defendants wonld prevail ; but I do not see

OW the English or American systems can con-
f'°1 this case. We have law of our own, and
1t cannot be put out of mind, or made to cede

to other law. I refer to our Civil Code 1047,
which I read by the light of the commentators,

-for instance, of Marcadé, vol. 5, pp. 254 et seq.

The assessment money paid by Wilson was not
due to any body ; the defendants must restore
it. I see it has been held so in Scotland, in a
case like this one.

As to my declaring the assessment roll null
and void, largely, as prayed, I cannot do that,
in the absence of the roll, nor is it absolutely
required that I should do this to enable me to
order the restitution of the money in question.
I see enough upon the issues as formulated
and the proofs in so far as the parties have
made proofs, and (I may add) abstained from
making proofs, to compel me to say that it ap-
pears that Wilson’s money was paid as an
assessment imposed upon him upon the opera-
tion of the assessors made outside of the time
within which it was competent to them to
operate. Plaintiff does show prima facie that
the Commissinners were functi officio when they
made the assessment roll. If they were not
after the 15th Sept. they were after 10th Oct.

A question of some importance remains, that
of interest. The plaintiff is entitled to in- -
terest, but from what date? He remained
seven years and a half inactive, and then first
asks defendants to repay him his money, with
interest from time of payment. Our Code bars
demand for all arrears of interest over five
years. But the law also enacts for a case like
this, that interest only runs from demand, for
the defendants were in good faith. (5 Marcadé,
258.) They suppased that the money was due
to them. The Commissioners erred in form, 80
the money was not due, not a lawful debt. A
quasi contract resulted from all that passed,
obliging defendants to repay, but only on de-
mand. No demand was made until this suit
was brought, so interest can only be allowed
from service of process. The like wus ruled in
Brunelle v. Buckley, which went through three
Courts.

E. Barnard for plaintiff.

R. Roy, Q.C., for defendants.

Jonnson, J.
Dawes v. FrLTON es gqual,

Assignee, Action against—Insolvent Act, Section
125.

Held, that the ordinary hypothecary action cannot
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be exercised against an assignee who is in possession
of immoveable property of an estate in his quality as
such.

Jonsson,J. The defendaunt ig assignee of the
insolvent estate of William Henderson, who
purchased from the plaintiff, in October, 1872,
five lots of land for the sum of $2,855, paying
down $713, and undertaking to pay the balance
in four annual instalments with interest, and
hypothecating the land for security. The
lalance now due is $1,955. In July, 1875,
H:nderson made an assignment to Mr. James
T'yre, and the defendant was subsequently
elected by the creditors, In November follow-
ing Henderson got a deed of composition and
discharge from his creditors, and, in addition to
the sum that they agreed to take, he assumed
all hypothecary claims on his real estate ; and
the assignee was to reconvey everything except
the immoveable property, which was to remain
vested in him as collateral security for the per-
formance of all the other conditions of the deed.
He has remained in possession ever since, and
the object of the present action is to get a
-delaissement, or make him pay to the plaintiff

the balance of the price of the land. Ihere iga |

-demurrer to this declaration ; and it was ordered
to stand until the merits. The grounds of it
- are, first, that the action as taken ig prohibited
by the 125th section of the Insolvent Act; and
secondly, that, under the allegations of the
plaintiff, even if the right of bringing an ordi-
nary action existed, it is made apparent that
the defendant's possession, in his quality of
assignee, has a character given to it by the deed
of composition which would prevent the exer.
cise of the hypothecary action, and deprives
him of the means of making a deguerpissemens
a8 an ordinary proprietor, as he holds as he does
only in virtue of his office, which subjects him
to the operation of the Insolvent Act. It appearg
-to me quite undeniaple that the defendant holds
-only as assignee, and has certain duties imposged
‘upon him in respect of this property as such,
-and, only as such. He is sued as assignee, and
to a certain extent is still accountable to the
creditors. The 125th section subjects him to
the summary jurisdiction of the Court, as one of
its officers ; and it enacts also in express terms
that «all remedies sought or demanded for
“®¥nforcing any claim for a debt, privilege,
“ mortgage, hypothec, lien or right of property

“upon any effects cr property in the hands
% possession or custody of an assignee may be
“ obtained by an order on summary petitioni
“ and not by any suit or other proceeding what-
“ever.” The remedy therefore here is not 8%
hypothecary actic u in the ordinary form as taken
in the present caxc ; but it is to ask for an order
that the assignec Le authorized to sell the pro-
perty ; and under the demurrer the action i8
dismissed with costs. It was urged that a0
order had been made in the Insolvent Court 8t
variance with this view of the law ; but [ have
looked at that order which was made by my self,
and I only find it ruled there that pl‘OP"‘"‘y
seized upon Henderson was seized super "‘"'
domino, which does not in the least conflict with
the denial of an ordinary right of action against
an assignee who is subject by law to the sum-
mary jurisdiction of the Court.
Benjamin for plaintiff,
4.5 W Robertson for defendant.

DIGEST OF ENGLISH DECISIONS.
[Continued from p. 240.)

2. A mining company sank a pit, and inter-
cepted underground water, which had previous-
ly flowed in an unascertained course, and thre™
| 1t upon the land of a neighbour. The water had
previously, when left to flow undel'gl'oun‘l
itrelf, come out upon the neighbors land:
Held, that the mining company was liable f0f
the damage.— West Cumberland Iron and Sl“lv
Company v. Kenyon, 6 Ch. D. 773,

Misprint.—See Innkeeper.

Navigable River—The right of navigation I8
a river above tidewater, acquired by the publi¢
by user, is, as regards the owner of land throug
which the river flows, simply a right of W8
and the owner of the land may erect a bridg®
over the river, provided it does not substantially
interfere with the right of way for navigatiod-
The property in the river-bed is in the owner
of the land.—Qpr Ewing v. Colguhoun, 3 App-
Cas. 839.

Negligence.—See Mine, 1 ; Telegraph.

Parinership—In September, 1871, C. gave
bonds, in accordance with the rules of Lioyd®
to enable his son W. to become a member
thereof, as he the same month did, carrying °%
the business in his own name exclusively. In

January, 1872, an agreement was made P9
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:’:ftlng to be between father and som, but
ecuted only by the som, reciting that the
al:?l' had given the bonds as above, and had
th, oaned the son £200 ; and, in consideration
erefor, the son covenanted with the father
fn w°fl° H., and no other, should underwrite
-'8 name, and should be paid £200 a year
::dl.onﬁ-ﬁfth the net profits ; that C. should be
llot‘lbe“y to cancel the bond at acy time, on
ice to C. and H. ; that C. should not spend.
More than £200 a year till he paid his debts;
. one-half the met profits, deducting H.'s
hare, and £35 a year, should belong to C.j
t W. should not endorse or speculate until
© paid his debts ; that W. should repay C. the
k200 and interest on demand; that W. should
';"'D A separate account, a8 underwriter, which
ould be liable to inspection by C.; and that
© profits of business should not be touched
fom they amounted to £500, and then, with
Cs consent, an agreed sum might be with-
Wn on account of W., and a like sum for
:Oconnt of C. None of the creditors knew that
the father had anything to do with the busi
Dess, The son also carried on two other
distinct businesses in his own npame. In
bankruptcy proceedings against the son, held,
th‘_t the father was not a partner in the under-
Writing business.—Ez parte Tennant. In e
Howard, ¢ Ch. D. 303. '

Patens _In 1865, a patent for skates was
Zranted in England. Two years before, 8
foreign book, giving & general description of
he invention, was sent to the library of the
Patent Office. A few weeks before the granting
of the patent, another foreign book, containing

A drawing of the invention, was sent to the |

library. The book was not catalogued, but
Was in a room open to the public, where a
librarian testified that he once noticed it before
the date of the patent. Held, not to be prior
Publication.— Plimpton v. Spiller, 6 Ch. D. 412.

Presumption. — A respectable farmer and
<hurch elder courted a young lady for some
Jears, and they were finally, in 1850, married,
while ghe, to his knowledge, was in an
advanced stage of pregnancy. Seven weeks
afterwards, she was delivered of a daughter.
The matter was kept secret, and the child
Temoved to another part of the country, where
the husband supported her till she became able
%o support herself. In 1875, the girl claimed

to be hig daughter ; and he brought this action
to have it declared that she was not. Both
husband and wife swore to that effect; and the
wife told two different stories to account for
her pregnancy. Held, that the presumption of
paternity against the husband was, under the
circumstances, almost irresistible, and that the
burden was on him to show affirmatively the
contrary, and this he had failed to do.—Gardner
w. Gardner, 2 App. Cas, 723.

Privity.—Bee Telegraph.

Profits—See Partnership.

Public Worship Act, 1874~-1. The Arches
Court of Canterbury found the Rev. C. J.
Ridsdale to have offended against the ecclesi-
astical law, in that (1) he wore, during the

‘service of holy communion, vestments known

ag an alb and chasuble ; (2) he said the prayer of
consecration in the communion service while
standing, so that he could not be seen by the
people to break the bread and take the cup in
his hand ; (3) be used in the communion ser-
vice wafer bread, instead of bread such as is
usually eaten; (4) he placed and refained a
crucifix on the screen between the chancel and
the nave or body of the church, On appeal to
the Judicial Committee of the Privy Council,
held, that the first and fourth charges were
established, and the judgment of the Arches
Court should be affirmed ; and that the second
and third findings were not sustained by the
form in which the charges were made, and
should be disallowed. A very full historical
discussion of the ecclesiastical law and practice
applicable to the case.—Ridsdale V. Clifton, 2
P. D. 276.

2. A reredos made of Caen stone, of which
the central compartment showed the Savioyr
on the cross and the figures of; 8t. Jobn and
the three Marys, all carved in relief, was set up
in a new church. The bishop refused to con-
secrate the church. until it was taken down.
This was done, and the church consecrated.
On petition for leave to replace the same, held,
that the petition should be granted. — Hughes v.
Edwards, 2 P. D. 361.

Publication.—See Patent.

Railway.—A railway company contracted to
carry cattle from Ireland to Huntingdonshire,
in England. The railway company employed
a steamer not belonging to the company, nor
worked by it, to convey the cattle from Dublin
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to Liverpool. On the voyage, the cattle were
lost through the negligence of the master and
crew of the steamer. The form of contract
employed by the railway company declared
that the company would not be liable for loss
or damage arising from such negligence, or
from any accident whatever incident to naviga-
tion. Held, that, under the scheme of
legislation made up of the Traffic on Railways
and Canals Act, 1854 (17 & 18 Vict. c. 31), the
Railways Clauses Act, 1863 (26 & 27 Vict. c. 92),
the Railways Regulation Act, 1868 (31 & 33
Vict. c. 119), and the Railways Regulation Act,
1871 (34 & 35 Vict. c. 78), these conditions
embodied in the contract were unreasonable
and void; that the company . was liable
exactly as it would have been had it been the
owner of the vessel ; and that it could not set
up as & defence in a suit like this for damages
its own illegal action in working a steamboat,
—Doolan v. The Midland Ralway Co., 2 App.
Cas. 792.

Sheriff —Held, that a sheriff hag made in
substance a levy, and was entitled to hig
poundage and fees, where he went to the
debtor’s house with a warrant and demandeg
payment, and told the debtor he should g0' on
to sell if the amount was not paid, and the
debtor paid.— Bissicks v. The Bath Colliery Com.
pany, Limited. Ex parte Bissicks, 2 Ex. D, 459,

Shipping and Admiralty—1In an action of co.
ownership in a vessel against J. H, formerly
sole owner, G. W. alleged and Proved that g
bill of sale of a moiety of the vesse] from J. H,
to T. W. was duly registered, and that G. W,
had purchased and paid for that moiety, receiy.
ing therefor a bill of sale from T, W., which
was also duly registered. J. H. stateq in
defence that he never gave a bill of sale of or
sold said moiety, and, if registration thereof
had been made, it was fraudulent. Held, that
the plaintiff, being a bona fide holder for value,
was not affected in his rights by the alleged
fraud ; and his demurrer to that part of the
defence alleging fraud was sustained, — The
Horlock, 2 P. D. 243.

Slander.—~See Libel and Slander.

Solicitor.—See Attorney and Cliext.

Specific Performance—1. An agreement for g
lease for thirty vears was duly executed Sept.
& 1876 ; but it did not state when the leage
was to begin. It appeared that the proposed

lessor knew the purpose for which the premise®
were leased and to be used ; but he refused
complete the lease, and the lessee was kepb ‘_’“"
for a good many weeks. On a suit for specifi¢
performance and for damages, held, that the,
agreement was & sufficient memorandum unde’
the Statute of Frauds, and under it the 188
must be held to commence immediately; 5%
that there must be specific performance 80
damages for the plaintiff’s loss of profits in the
business which he leased the premises to

on, during the time he was kept out.—Jague! V- *

Millar, 6 Ch. D. 153,

2. Dec. 23, 1861, M. took a lease from A. o
certain premises for ten years, with the optioP
in M. at any time during the term to purcha®
the premises for £3,500, upon payment of which
to A. the lease should determine, and M. shou!
be entitled to an assignment thereof. Jan. 23
1863, A. mortgaged the premises to G, In Julfs
1867, after some negotiations looking to & pur”
chage by M., the latter, by his solicitor, 88V
notice to A. and G. that he intended to PU™
chase. A draft of a conveyance of the premises
to M. was prepared, but was not completedr
owing to a failure between A. and G. to &K"_"e
as to whom the purchase-money should be paid-
This was the subject of a correspondenc®
between July, 1867, and March, 1868. In Julfs
1868, G. gave M. notice to pay the rent to him7
and M. made him some payments at odd times
the receipts whereof, both before and after the
date for the termination of the lease, Wer®
generally expressed to be for rent. In NOV-
1872, A. went into bankruptcy ; and, May lr
1873, the trustee in bankruptey informed M-
that he proposed to sell the premises, and gsve
M. the first chance. M. said nothing apout
baving already agreed to purchase until ,,ft.e'r »
second interview, when he set up the clailr
and in July, 1873, filed his bill for specific Per~
formance. Therein he set up the additions!
fact, that he had, with the knowledge of both
A.and G, expended about £300 in improve~
ments on the premises since 1867. Held, that
the optional clause in the lease, followed bY
the notice given in 1867, formed a good coB”
tract; but that M., through his delay in acti®8
from March, 1868, to May, 1873, had lost hif
right to specific performance, and the fact th8t
he was in possession did not alter the case, 8
he was in during that time, not under th®

coAsTE g
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;’ontmct'aﬁ purchaser, but as tenant under the
~Mills v. Haywood, 6 Ch. D. 196.

e in Transitu—W., a trader in Fal-

b Purchased goods of B., & merchant in

0L On Oct. 27, 1876, B. sent an invoice

day, . ’:'he goods were put on board the same

ved he steamer sailed October 29, and

at Falmouth October 31, when the

harg Were put into the warehouse of C.,

In :801' and agent of the steamer company.

évening of October 30, or the morning

0bey 313er 31, the bill of lading arrived. Oc-

), W. absconded, and, November 4, he

to] adjudged bankrupt. The same day, B.

Phed to C. not to deliver the goods. It

that C. was in the habit of receiving

eeil!ld holding them at the risk of the con-

. 8nd that he had the exclusive right as

t the steamer company of delivering the

&eisht One condition of delivery was, that the

1% should be paid. C. testified that he

dered himself in all cases the agent of the

g 8bee from the time of the arrival of the

il iy on the wharf. Held, that the goods were

transit when B.s message arrived. C.

Bayy, Dot agent of the consignee.—FEz parte
n:’- In re Woradell, 6 Ch. D, 783.

graph.—Held, affirming the decision of

n'.“:’.lllmon Pleas Division, that an action

be maintained against a telegraph com-

ge !lze b'y the receivers of a telegram, for negli-

'hichm th? delivery thereof, in consequence of

D‘.ck‘o:eghgence the receivers suffer damage.—

cag V. Reuter's Telegraph Co.,3 C. P.D. 1;

V%; P.D.62; 1 Legal News, 37.

"ithont and Purchaser—A tenant for life

'ixty Power to lease undertook to grant a

YLBa.rs’ lease at 6d. rent, with a covenant

q:;et enjoyment, the lessee to erect a house,

Big n fact did. The lessee died, and his son

Tent to H,, who had come into possession

pe:i fee. Subsequently, H. conveyed the

¥ to the plaintiff, subject to the sixty

y

Wout,

Plain .lease, which he supposed valid. The
thay ;‘3 8ued for immediate possession. Held,
D, 1o € Was entitled.—Smith v. Widlake, 3 C. P.

:‘_""CWm.—See Mine, 2. .
twg ;aa"l. Testator left £6,000 in trust for his
\ighters J. and A., for their respective
%]"‘ €qual moieties, and “ from and imme-
Y after the several deceases of each of

them, leaving lawful issue or other lineak
descendants or them surviving,’ upon trust to
pay; assign, and transfer the principal fund « of
her or them so dying unto her or their child or
children, or other lineal descendants, respect-
ively, such child or children, or other
lineal descendants, to take per stirpes and not
per capita, . to be paid . . to* them
respectively when and as they respectively shall
attain the age. of twenty-one years”’ The
income to be applied meantime, if necessary,
for their support; « nevertheless, the . ‘.
shares of the said child or children,” in the
principal, «shall be absolute vested interests in
him, her, or them immediately on the decease
of his, her, or their respective parent oe
parents” In case a daughter should die
without leaving “issue or lineal desoendants
her surviving,” there was a gift over to the
other daughter and her issue and lineal
descendants, in similar form ; and, in case both
daughters should so die, a gift over to third
persons. Held, that the children of a daughter
who died before their mother's death did not
take.—Selby v. Whittaker, 6 Ch. D. 239.

2. Testator began as follows: « As to my
estate, which God has been pleased in his good
providence to bestow upon me, I do make and
ordain this my last will and testament as
follows (that is to say).” He then devised a
farm ; then, in an informal way, another farm 5
he then made seven money bequests and a gift
of shares in a company, gave his executors £100
each, and made M., R., and O. his ¢ residuary
legatees” He possessed other freehold lands
besides those mentioned in the will. Held,
that such lands passed to M., R, and O, 88
«residuary legatees.”— Hughes V. Pritchatd, 6
Ch. D. 24.

3. Testator gave his brother J. 8. all his reak
and personal estate, with full power to give,
gell, and dispose of it in any way he should
see fit, and appointed him sole executor. The
will then proceeded thus: “But provided he
shall not dispose of my said real and personal
estate, or any part thereof, as aforesaid, then,
and not otherwise, I do hereby give, devise, and
bequeath my said real and personal estate, or
such part or parts thereof as he shall not so
dispose of, in the mauner following.” The
testator then proceeded to dispose of his pro-
perty by a series of trusts, entails, and
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~contingent remainders’; and, after some specific
legacies, gave to H. and D, two of the bene-
“ciaties, the household farniture, &c., to hold
in trust as heirlooms for whoever should
‘succeed under the provisions of the will to the
-property in the house ; gave the residue of his
property to the said H. and D., upon trust to
sell and convert “with all convenient speed
after the death of the survivors " of himself or
his said brother J. .- and the said H. and D.
"were, in this part of the will, appointed execu-
‘tors. The expression,  the survivor of myself
-and my said brother” J. 8., occurred in soveral
places in the will. J.S. died in the testator's
lifetime. Held, that the gift to J. 8. wasa gift
for life, with power of appointment and a gift
over on J. 8.3 failure to appoint, or on " his
death in testator's lifetime; and this latter
event having happened, the gift over took effect
on the death of the testator.—in re Stringer's
Zdtate. Shaw v. Jones-Ford, § Ch. D. 2.

4. A testator recited that his son had become
indebted to himself in wvarious sums, and be-
queathed to the son the sums mentioned, and
released bim from payment thereof. Between
‘the date of the will and testator's death, the son
became still further indebted to the father.
- Held, that these sums were not covered by the
will, under the Wills Act (1 Vict. c. 26)—
Koerett v. Everett, 6 Ch. D. 132,

5. A testator gave, deviged, and bequeathed
“ all the real and personal estate which I am
~or ghall or may be entitled to under the will of
my late uncle J. M.” to the defendants. He
bequeathed to the plaintiff the residue of
his personal estate. Between the date of the
will and the testator's death he received £800
from his uncle’s estate, and invested £600
“thereof in railway stock. He purchased before
his death £3,500 more of this stock; and at
his death the whole £4,100 stock was standing
in his name. Jeld, that the defendant was
entitled to the £600 stock.—Morgan v. Thomas,
6 Ch. D. 176.

6. A testator provided that his residusry
estate should be divided into 8eventbs, gave
one-seventh to each of his two sons absolutely,
and the remaining five-sevenths to trustees to
pay the income to his five daughters, Elizabeth,
Sarah, Eliza, Mary, and Hannah, during their
xespective lives, in equal shares. Upon the
+deceass of Elizabeth, the trustees should pay

ofe-ffth of the fund to the children of EN%

beth; upon the decease of Sarab, one-AftP of
the children of Barah; upon the wd
Eliza, one-fifth to the children of Mary; b
upon the decease of Hannah, one-fifth t0
children of Hannah. The testawl" ol
mention in a subsequent part of the ‘"1} out
the issue of any of” his daughters, '“hba
discriminating. Held, that the will musb
construed by interpolating a provision fof o
children of -Eliza on her death similar 0
made for the others, and a clause stuting puld
the provision for the children of Mary 8B of 00
take effect on the death of Mary, instead O .
the death of Eliza.—In re Redfern. Redfor*
Bryning, 6 Ch. D. 133.

THE EARLY FRENCH BAR.

pas $8°

In the earlier period of the French et

proceedings in the ecclesiastical court$ -
conducted wholly in the Latin langusg® 'o 26
the secular courts the vulgar tongue "”"
was used ; but the technical terms of the ad
the pedantry and affectation of lawyers oot
Judges rendered their speech nearly, if :
quite, incomprehensible to the public at

80 that the French that was heard in the %%

was as different from that of the common Pé?
a8 was that of the prioress of Chaucer :

“ And French she spake full fayre and fetisl?
After the scole of Stratford atte Bowe, "
For French of Paris was to hire unknowe.

d

Thus when, in 1393, the kings of Eo!% )
and France were treating for a tr“":'.”n‘
English commissioners could not unde e
the language of the French lawyers who "5";
sented their adversary ; and Froissart aY? o
the English excused themselves in the d”t;o!
sion by saying, « that the French whick ®
bad known from infancy was not of the *
nature and condition as that which the %,
of law used in their treaties and pro| e
As the English of the higher classes of *
day, such as would be selected for &8’“:;00(1
a truce with the enemy, generally und it
French quite as well as their own 1 h’icb
would seem that the dialect of the bar of ¥
they complained must have been Pec
barbarous and uncouth. Such, howeve™ ¢
the fashion of the age ; science and 1

S
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'ng)::d’ veiled themselves in obscurity, and

N of %o enhance the popular respect by an
Profound mystery.

Atas
ta time when the spiritual courts engrossed

Vlag
g

'11’"1'- of the legul business of the country,
tleqy, e causes in the civil courts were often
. liy Wager of battle, the demand for lawyers
e Mited ; the functions and station of

: d“ "ele. somewhat uncertain, and the bar
'ep.m:’."‘"? claim the dignity of being a
thy pre mlt:ltution. In the ecclesiastical courts,
"y ena:mhon, management and trial of causes
o sted to persons who had taken clerical
“8tly orders ; a class of men who, however,
Ing content with this exclusive privilege,
M"ith also ag advocates in the secular courts,
b"’ken :hnding there was a rule, more often
O, han kept, which forbade them to appear
her, ‘In their own courts, unless in cases
wfhe iflterostl of the church were con-
‘i!ht, & wide and vague exception, since it
g ;’0 agserted that the church was con-
“higy 0 all questions touchifg good morals,
j‘dici.lm in some way involved in nearly every
Q"cl Pl'of:eodlng. The superior learning of
gh";‘?!, joined to the veneration in which
‘ My, ®re held by the people, gave them great
Selye, in enabling them to intrude them-
ay into the secular courts, where they
to appear less in the guise of partizans

%0“ defenders of morality and religion.
P O thege made the practice of law a regular
“’!lievt; they possessed ability and sometimes
M“d distinction; at least one of them
hag .e 8 bishop and another a pope. They
double chance of promotion, from the
., e:’ld from Rome. Since we perceive that
'ph’itu.:l" lawyers adopted the style of the
brethren, and accepted their canons of

»there ig reason to suppose that the in-
&’1’!!1::. of the latter outweighed that of the
e‘hnt, but there is but little or no evidence
of 4 " fany hostility growing out of the rivalry
h;“ :: two orders, which might otherwise
f'“th el brought forward as a reason for the
w“t in all the subsequent and long pro-
R°!mm Struggles between the crown and the
‘!idesee’ the bar uniformly ranged itself on
) of the crown. At first, no doult, the
deﬁcie::l}nd a pretty easy victory over lawyers
In learning, practicing before ignorant

8 but as the laws and recognized customs

of the country increased in number, and grew
more diversified in detail, it became more and
more difficult to keep up with the rules of
decision under two different codes of laws ; the
result of which was that the clergy were gradu-
ally forced to recede to their own tribunals.

The French bar, as understood in modern
times, traces its lineage to the ordinances of 8t.
Louis, dated in 1270, which prescribed in some
measure the duties of advocates. Three things
were required of them, loyalty, courtesy, dis-
intereatedness. It seems that it required such
a quantity of words to display these three
qualities that it soon became necessary to add
a fourth ; for, in a very few years later, brevity
was also strictly enjoined ; and this last quality
appeared to be the most difficult of all to be
attained. Before the close of the thirteenth
century a magistrate gave the following charge
to the bar : « Giood method is needful to advo-
cates, and to all sorts of people who have to
plead fos themselves, or for others; and when
they set forth their pleas they should compress
the facts in as few words as they can, the con-
tention being, however, all comprised in the
words; for the memory of man retains more
easily a few words than many, and they are
more agreeable to the judges who receive
them.” Time and again the courts remewed
the protest against that prolixity which in early
times scemed to be almost inseparable from the
law, and which in & variety of forms still
adheres to it. There is something even
pathetic in the appeals of judges, who must
have suffered much, against the prevailing
redundancy of the pleadings, written and oral.
Advocates were implored “to leave off sll
digressions in order that they might go straight
to the material points, to avoid useless replies
and repetitions, not to employ subterfuges and
circumloctitions,” which then, for the first time,
began to be called chicanery.

Then, as if all patience were well nigh lost,
the charge proceeded to recommend to the bar
that « in speaking they should not open their
mouths inordinately wide; neither should they
gesticulate at random with their heads and
feet ; nor disfigure their faces with contortions ;
nor display a great pomp in small cases; in
short that their voices and discourse should be
in harmony with the subject on hand.”

In those days the court of Parliament and
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the advocates practicing in it, who were divided
into consulting advocates and speaking advo-
cates, followed the king in all his movements ;
and hence was brought about g graduation of
fees based in some degree, curiously enough,
on the style in which the advocate travelled.
A writer of that age says, ¢Their salary is
regulated by days, according to the importance
of the affair, according to their learning and
their estate ; for it is not reasonable that an
advocate who goes on horseback should receive
a8 large wages as one who travels with two
borses, or with three or more” It would
appear, therefore, that a one-horse lawyer was
at the lowest grade of the profession.

The fees do not seem to have been very large,
and we are told that often the lawyers pleaded
without pay for relatives, ¢ or for the poor, in
the name of our Lord.” They were forbidden
by the rules of the order to refuse their services
in defence of a party who was indigent or
oppressed, under penalty of expulsion from the
bar. If a lawyer practised without pay, no
oath of office was administered, but he could
not charge any fees until he had taken an oath
of office « to maintain himself jn the: office of
advocate well and loyally, and not knowingly
to sustain any but a good and loyal cause.”

It must not be supposed that when g cause
was to be tried by wager of battle the lawyers
had nothing to do with the case; for the alle-
gations on either side were drawn up by lawyers,
50 a8 to form a regular issue ; and these allega-
tions were read on the ground before the parties
engaged in the combat. But here the place of
the lawyer was quite subordinate ; and as all
the persons present would prebably be anxious
for the fight to begin, he was 8pecially admon-
ighed, in matters of this kind, to be brief, and to
see that his language was direct, T was also
needful that he should speak with guch prudence
and discretion as to say nothing of his own
motion tending to injure or insult the adverse
party ; for if he should doso, heran a great rigk
of becoming a principal in a like contest, in
which he would require the presence of some
other lawyer to perform a similar service for
himself; and at least one instance is recorded
where an advocate, who was performing a pro-
fessional duty of this sort, was called into the
field, on wager of battle, for some unlucky word
which he had inserted in his pleadings ; though

it is said that he got off with a good scare- ™
odds between alawyer, who had probably #° B
Put on a coat of mail in his life, and 8 ¥ 50,,
who had been accustomed to all military ©
cises from his infancy up, were obvious €n’ i
According to the theory, indeed, this ined b
Was a matter of no significance, since H:Eh"
was supposed to fight on the side of the 1b6
and to overthrow the wicked ; so that 8l g
champion of innocence had to do was ro2®
through the motions of a combat, in the 8
confidence that his humble efforts would
rendered effectual by supernatural aid. lf w0
seem, therefore, that the lawyer in quesil"“t b
a little skeptical on this point, or else th® 20
was tco modest to expect the divine interfer®

in his behalf. '

The same barons who settled their disp“t:;
by the short arbitrament of the sword, 5%
Jjudgment between parties who preferred 8%
peaceable solution of their controversies.
ever they happened to be in Paris, they ”P"'
Judges if it 8o pleased them, in the Court of
liament. Fancying, as ignorant men ofte8
that they had a great knack of deciding of
they rarely missed a favorable oppOl't“n_“.’
assuming a place on the bench. Their 0piP* oif
are not cited, because they gave mone. . e
preference was to decide in favor of plaint
defendant, with but little discrimination y
details; but as sometimes nothing conld bethe"
without recourse to writings and ﬁguf”;‘m‘,d
were connected with the court certain 1 ger®
men of the law, who acted as private
to the judges in matters of unusual diffic
In the course of time these jurisconsnlts, 88 409
were called,were occasionally requested o ?;n
the bench with the judges for the conveni®
of cousultation and the better despatch of they
ness; and it came to pass at last that o bY
acquired the right to sit there, as it We,;
prescription, and to hold the court aloné
its barons were absent, as they were for tb®
time during the long wars of the reign of V",
les the VI. Their absence enabled the 18
istration of justice to assume a more e »
form, and the law a more settled accuracy” jves
the course of time the barons found them®® ob
unable to keep up with these changes whorﬁ
made the rude country barons ridiculous = -
they had formerly been distinguished fOf ot
and readiness of decision ; and as they W'
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&y :
“Dposed to learn new thinge, they gradually
l%ge,ew from & court which they were no
Qualified to adorn. Thus, as the lawyers
they ut 48ed to exclude the clergy from the bar,
) last supplanted the barons on the
Wity ’e;‘_ Tesult which the latter accepted only
ing 1’188 of deep jealousy and resentment,
mteluctantly to an influence which they
€xactly understand.

o T the Courg of Parliament of Paris was
Phﬂip l*;;dentary in that city by an edict of
¥ ar ¢ Fair, the bar began to take on more
illto ity f'lllctionls; and it rapidly developed
umbmemodern form, and acquired its modern
8. From that time the muore able,

Yerige, 204 ¢logquent members of the bar, en-
‘o‘eaﬂ p"’} & more unimpeded career, rose fast
th, Influence and distinction ; but for a
:’:’ their personal safety was extremely
wh 8. One of the earlicst lawyers of great
k‘teg © perished by violence was Jean des
Pligy, . % humane ang upright man, an accom-
by . Jurist, an cloquent advocate. During
Wy ofg life he wag devoted to the crown, and
‘Qn‘ the greatest service in managing public
: %vam hen he was seventy-one years of
'ddl% ob having broken out in the city, he
Y l‘a:?l the infuriated populace in favor of
in doiy, ‘°’1.and peace. It is not known how,
%]ef th}s: he gave offence to the king, but
L' commanded him to be seized and

O treason. He was not permitted to:

mbis own defence, and was hurried to

I‘Qﬁ', old with s hundred other citizens of

ty "\d_there closed an honorable life with

o*y m“?ﬂs of a philosopher and the fortitude

.‘y"-‘ In other instancer offended nobles

3y with advocates whose tongues they

'%et B0t otherwise silence, by assassination,
8 private, sometimes judicial,

l)“;.:"-e 8een that in & very early period the
'hi., oth“J‘rgon or dialect of its own; in losing
%ﬁch I strange and formidable methods of
"’lt “me in vogue. Whether the example
thy t first gey, by the clergy who practiced in
% Whether it was through their more

i y ‘Mluence, or for whatever other reason
'umo:‘e“e been, the oral pleadings of an ad-
) md“fmbled a sermon more than anything
Bcﬂmum Ivariably began with gome text of

, Which he deemed suitable to his case,

or pertinent to the remarks which he bad to
make. The formal partition of a discourse into
regularly and extensively numerated divisions,
which has been so often ridiculed, and which
has become so odious to our modern ears, was
regarded as an indispensable requisite of a
forensic oration ; and the greater the number
of divisions, the greater apparently was deemed
the discourse. One of the most urgent of the
orders laid upon the bar was that they should
make such divisions: ¢ Materiam causarum
tuarum divide per membra, ut melius commendes
memoric.” Of all the recommendations to the
bar, a satirical writer has said, this rule was
only dominated by the first rule-of all: ¢ Pre-
Jeras solvenles non solventibus ;" (“you shall pre-
fer those who pay to those who pay not.”) After
citing and repeating his text of Scripture, so
that the ruling idea of his discourse, the theme
of all his variations, should not be lost sight of,
the advocate proceeded to announce the divi-
sions of his subject, and how these divisions
were to be subdivided. What followed all this-
was a complete farrago of quotations from all
authors, heathen and divine, thrown in appa-
rently almost at random; the plaintiff was a
Daniel, a Hyperion, or a Joseph, the defendant
a Cleon, a satyr, or.a son of Belial; artificial
parallels between incidents in the trial and
some fable of mythology were long drawn out;
the text of Scripture was repeated at the begin-
ning of every paragraph; half of the speech
would be in Latin and Greek, and hardly any
part of it to the purpose.

Such was the taste of the age. Looking over
these dreary intellectual secretions, which seem
to us to be only persuasives to suicide, we
may wonder how the judges could endure to
listen to such impertinent medleys ; and yet in
only one recorded instance did a judge manifest
any impatience at the received style, and we
cannot be quite certain that he was impatient
then., There was a case before the court arising
out of & contract to manufacture or sell a cer-
tain number of jugs. The advocate began by
citing a text of Scripture to the effect that the
potter hag power over the clay, and may make
one vessel to honor and another to dishonor.
Then after stating the divisions of his subject,
he began with the manufacture of earthenware
vessels among the Utruscans, and dwelt at
great length upon the caramic art among the
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Romans. Coming at last to a temporary pause,
the president said: «Wow, sir, that you have
got the Romans in the jug, you can proceed
with the case.”

[To be continued.]

CURRENT EVENTS.

—

ENGLAND.

Traox Sgorers.—In the case of Hagg v.
Darley, decided in the Chancery Division of
the English High Court of Justice on the 25th
.of March last, it was held that a covenant in
restraint of trade, although it is unrestricted
in respect of space, is reasonable and therefore
good in law, if it relates to a trade secret. In
this case the purchaser of the business of
certain manufacturers and sellers of well-
known disinfectants, by his statement of claim
alleged that the mode by which those disin-
fectants were manufactured was a secret, that
the vendors of the business (of whom the
defendant was one) had at the time 6f the sale
entered into a several covenant not to carry on
the business of manntacturers or sellers of suck
disinfectants, or other articles of a similar kind
within fourteen years from that date, and that
the defendant had infringed this covenant.

QUEBEC.

BaronNiErs.—Mr. W, H. Kerr, QC.,, Mr. R.
Alleyn, Q.C.,and Mr. Robert N. Hall, Q.C,, have
been elected Batonniers for the Dlstnctg of
Montreal, Quebec and 8t. Francis respectively.

UNITED STATES. .. '

Tue BangrupT Law.—The Senate on the 10th
inst. passed the bill to repeal the bankrupt law,
amended 8o as to make the act go into effect on
the 1st of September next. This amendment
was a concession to the friends of the existing
law who have gained considerable strength in
the Senate. We trust the House will concurin
the amendment, a8 a refusal to do so might
imperil the success of the movement for repeal.
While an immediate, unconditional repeal of
the existing statute is what is demanded by the
great majority of the people, there is an in-

[ 4
fluential and active body who oppe®® ﬂ"’;
course. The only danger to the movement g
repeal is in a disagreement of the two B¢
which the friends of the law will do their 3%
to bring about.— Aldany Law Journal.

AN INJUNCTION AGATRST MESMERIC Tupos*®
The Boston Advertiser says: “ A bill i e}l
has been filed in the office of the. clerk &
court at Salem, by Miss . Lucretia Bm"zr
Ipswich, against Daniel H. Spofford, for® ghd
of Balem, but now of New York, in whic 10U
sets forth that she is now suffering from & s:'l ot
spinal disease, caused by the mesmeric i gol"
which Spofford exerts over her, and she pe!
the Supreme Judicial Court for an l"j“?lr‘ha
against Spofford, to restrain him from ™ .y
exerting his influence upon her. The 8% orid”
somewhat curious one, and has excited o
erable interest in the community. SP° 0B of
professed to cure diseases by the laying? Y
hands and mesmeric influence. It Lyo¥
he was & pupil of Mrs. M. B. Eddy, of lich
who claims to have acquired the art of b M
all diseases by a special revelation. Sbe€ 51
to impurt her knowledge to Spofford for
cash and ten per cent on his future
profits. The $100 was paid, but the ;o!
has not been, and Mrs. Eddy claims ‘p‘c,d
ford has set up in the practice of her ©
system, and has interfered with her in 5"
her cases, to the great injury of her P"
Miss Brown's case being one of those i ™ ¢
Spofford has exerted a counter influes® 0‘1 1ed
does not appear that Spofford was eve’
professionally to Miss Brown, but that be ¢ 0"
his influence from a distance, and doe:,uo”
from New York. The issue of t.he appll
will be watched with considerable inte

GENERAL NOTES.

Tee Cumvese v tre U, 8.—In the Un:fof’
States Circuit Court for the District of ;ded
nig, on the 29th ult., Judge Bawyer ed fof
in the case of a Chm&man who “Pp'
naturalization, that a Chinaman i8 nots ™ pﬂd
person within the meaning of the ter® sitled to
in the naturalization laws, and not ent abt ed]
become a citizen: The case will undo?
be appealed to the United States
Court.




