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DIVISION COURTS.

OFFICERS AND SUITORS.
CLERKS— Answers to guerie$ by

Tor convenience sake, I have caused the common heading
of particulars to be printed in the margin of summons and
copy, thus: « of ~——. claims ot the sum of . tha
amount of the account fereuniv annexed.”” As the accounts
ate handed in, I wafer them 1o the face of the summons and
fill in the blanks. Now I am told by a ¢ learned gentiem.n®
that iu point of fact the accounts are not annered but prefived,
and that therefore the terms of the Statute are not complied
with, and I am threatened with applicitions at mmy nextcourt
to dismiss the suits and make me pay the costs. Will you
«advise me in the premises.”—A. C.

The “learned gentleman” is no doubt learned
in language, but he has yet to learn what is due to
his honourable calling. His guirk is worth nothing.
There is no Judge who would give eficet to such a
trifling and absurd objection. The object of par-
ticulars is sufficiently answered by the form
adopted, for the plaintiff’s mccount is brought to
the defendant’s notice, and this is all that is
required.

¢«Is the Clerk bound to draw the plaintiff’s particulars in
a difficult action of Tort, and if he does draw it and it is
wrong, is he liable to the plaintiff who loses his case in con-
sequence §’—M.

The Clerk is not bound to prepare the particulars
of the plaintiff’s demand for him; it is not within
the scope of his official duties. Should the Clerk
draw particulars which are found to be incorrect,
he incurs no legal responsibility for the imperfect
performance of a friendly office. But M. appears
to forget that the Rules provide for amendments
and give ample powers to the Judge, and if an
amendment be applied for at the right time, we do
not see how a mistake in the particulars can affect
the decision of the case on the merits.  The plaintiff
may be liable to some costs, hut that is the worst
that can come of mere mistakes in particulars of
claim.

« A suit was entered under the 90th sec. of the Acton a
note seized which was payable to one A.B., (the original
defendant) but I omitted to add the note required by the 19th
Rule. After the service of the sumimons the present defen-
dant paid A.B. (the nominal plaintiff,) ti.e amount of the note
and costs and took hisreceipt. There is no mistake but what
he knew that A. B. had no claim to the note, but that it was
sued upon for his creditors—am! I can prove it; but as I
unfortunately omitted the grope: < cantion,” I wish to know
if the loss is to fall on me t’—Cik. ]

Certainly not. The object of thé cautionary notice
required by the 19th Rule of Practice is in this
case to inform the party that the payce of the note
had no power to discharge the suit or receive pay-
ment ; according to your statement he was alread
informed of that fact. There was no absolut®
necessity therefore to put him on his guard. With

10 '

his eyes open he has committed ¢ fraud, and the
payment in question will avail him nothing. You
must be careful to have proof at the hearing of
what you state you can prove.

BatLirrs—Answers o queries by:

A. B.—It is the duty of a Bailiff to endorse on
Executions the date when received by them {from
the Clerk, as well as the date of seizure, and if
two Executions against the same person are given
to a Bailiff, he should endorse the time of receiving
each in such manner as may shew which Execution
was first handed to him.

8.—The tees for service in Interpleader cases
will be reguilated by the value of the goods claimed s
you can state the value of the goods in your writteri
application to the Clerk to sue out interpleader
SUMINONSes,

In another place will be found a further portion
of the Bailiff’s Manuzal. The next pumber will
enter on the dnties of the office. )

SUITORS:

*

The Hearing or Trial, and the conduct of parties
in reference thereto.—The causes entered for trial
at a court are set down for hearing in the order in
which they were in the first instance entered with
the Clerk; if theve be a jury case it is first disposed
of, and unless the Judge should see cause for pros
ceeding differently the other causes are then taken
up in regular order and gone threugh with. “The
adjourned cases that stand over from the ¥ast court
arc nsually put at the head of the list. It is not
usual to strike out a cause when the pariies do not
appear at the first call; that ig, if the Court has not
been sitting for half an hour or longer after the
hour appointed for the Cout, they are commonly
“put aside for the present” or placed at the foot of
the list, but the practice in different Courts vary in
this particular. It is always advisable that the
plaintiff should be present at the opening of the
Court, or immediately after, even though his case
should stand low on the list, for all those previously
entered may be put below his, or be otherwise dis-
posed of. As to the defendant, it is essential that
he should be present, fpr the case may be called on
in his absence and judgment by default pass against
him; punctuality is necessary to dispaich, and if
pariies suffer from their own negligence, they have
no right to complain. The plaintiff may appear by
attorney or by agent, if he finds it convenient to
apply personally : any neighbour or member of the
plaintiff’s family may act as agent, but an appears
ance by some one must be made on the plaintifis
behalf.
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_ I the plaintiff docs not appear personally or by
some one on his behalf, or appearing does not prove
his demand to the satisfaction of the Judge, the
Judge may award the defendant costs and such
further sum of money by way of satisfaction for
his trounble and attendance, as may appear right
under the circumstances, I e defendunt does
mot appear or sufliciently excuse lis ahsence or
neglects to answer when his name is called on
geroof of the service on hun, the Judge proceeds to
ar the evidence on the part of the plaintiff only,
and to give ljudgment thereupon as if both parties
attended. I the claim is on a promissory note or
other written contract signed by the defendant for
the payment of a certain sum, the judgment is
given as a matter of course without any proof,
except that of service; and in action upon “an
account” when the particular items are given in
detail in the “bill” sued on, it is not usual to
require further proof than that the summons and
account were personally served, for in such cases
the Judge may in his discretion give judgment for
the plaintiff without further proof.
In all other cases the plaintiff shouid have the
isite proofs ready when called for by the Court;
but from what has been said, the advantage of
handing in a detailed account will be very obvious.

The Law is very careful to prevent the plaintiff
taking any undue advantage of the defendant by
obtaining a judgment against him unawares; but
where a defendant hias been personally served with
& summons to appear—inforined of what the plain-
uff clai iven full opportunity to answer it—
and wamed that failing to answer, judgment will
be given against him—if] afier all this, Le fails to
:m:ur, or excuse his absence, it seems but reason-

¢ to conclude that he admits the claim against
him, that the claim is in fact just.

ON THE DUTIES OF MAGISTRATES.

SKETCHES BY A 5. I,
(Continued from page 41.)

APPRENENDING THE DEFENDANT.—{Confinued.)

The 3rd section, already referred to, of the 16
Vie., c. 178, makes full provision for the backing
of a Warrant where the defendant is residing in or
suspected to be in another county,—and it is con-
sequently nccessary 10 execute the Warrant owt of
the jmai‘ iction of the Justice by whom it is granted.
The process of backing the Warrant as already set
forth, is upon proof of the hand-writing of the
Justice who issued it, and authorizes the execution
of the original Warrant within the jurisdiction of

the Justice making the endorsement; it may b-;
in the following form :—

Endorsement in backing a Warrant.
ProviNcE OF CANADA, 2 Whereas proof upon cath hath this day

County of (or; t heen made beforc me, one of Her
as the case may be.) Majesty™s Justices of the Peace in and
for the said County (or as the case may be) of s that the
name of , 10 the within Warrant subsciibed, is of the
hand-writing of the Justice of the Peace within mentioned 3 1
do tharefore hereby authorize whio brinaeth to me this
Warrant, aud all other persons to whom this Warrant was
originally directed, or by whom it may be lawfully executed,
and alvo all coustables and other peuce officers of the said
county (or United Counties, as the case may be) of ~——— to
execule the same witlun the said last mentioned county, (or
United Counties, as the case may be.)

Given under my hand this day of , in tho year
of our Lord one thousand eight hundred and fifty~———, at—o—
in the county (or United Countics, as the case may be) of——.

"1.P.

It may sometimes happen that the Justice, origi-
nally signing the Warrant, is also an acting Magis-
trate for the county in which the defendant is to be
arrested. When that is the case he should, before
he places the Warrant in the hunds of a constable,
en cl)rse upon it gn authority for its execution in
the last mentioned county, varying for that purpose
the above for-a.[1] Faraming P

Under the 4 & 5 Vic., c. 25 and c. 26, and other
Acts, any person found aclwally committing any
offence punishable under these Acts, may be imme-
diately apprehended withont a warrant by any peace
officer or the owner of the property, or by his ser-
vant or any person authorized by such owner.
The person so apprchended must be forthwith taken
before some neighbouring Justice 1o be dealt with
according to law. It is not within the scope of
these pages to treat at length of arrests without
warrant, but it may be remarked that this power
of apprehension should be confined to those cases
of emergency where probably justice would be
defeated if a Magistrate’s warrant was first pro-
cured. Where an offender is a transitory person
or unknown, and the injury be serious, it might be
dangerous to delay ; but where he is known as a
resident in the place, a Magistrate’s warrant should
be procurcd for his apprchension; and it is abso-
lutely nccessary that the party apprehended without
warrant 10 be fortlwith taken before the nearest
Magistrate, for should there be any unnecessary
delay, the peace officer or person arresting loses
the protection of the law.{2] When the party so
arresicd without warrant is brought before a Jus-
tice and the latter finds it necessary to remand the
grisoncr for further examination, it will be safer to

ave a stalement on oath of the complainant, and at

(2] This mattcr shoull properly have appeared in a jrevious parmgraph.
" {2] Reg. v. Curan, 3C. & P. W, e o
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all events to issue a Warrant empowering the oificer
to detain the prisoner, in which warrant the nature

offence, as before described. Before issuing a
Warrant to compel the attendance of a witness,

of the offence charged and the time and place at,however, there must be proof before the Justice
which the offender is again to be brought up should'upon cath or affirmation that such summons was

be stated. The form of Wairant of Comnittal for,
safe custody during an adjournment of the Hearing, .

which will be given below, may be varied for that
purpose.
Gf Compelling the Attendance of Wilnesses.

Previously to the passing of the 16 Vie,, c. 178,
Magistrates possessed no general power to compel
the atiendance of witnesses before thern; soine
few Acts certainly authorized them expressly to
summon witneszes and procced against them in
default, but it was ravely this provision was con-
tained; so the Justice might swinmon, but had
no authority to enforce the witnesses attendance.
The practice recommended in such cases was to
sue out a ‘¢ Criminal Subpeena” from the Crown
Office, which, if disobeyed, might be followed by
Attachment ;[3] and in cases which do not come
within the 16th Vic. as the same absence of general
authority exists, the same practice shonld be
resorted to, serving the witness with 2 criminal
subpeena.

However now, as a general rule, if a party whose
evidence is necessary in support of an information
or complaint, is unwilling to attend before the Mag-
istrate at the hearing, he can be served with a
¢ Subpcena Summons,” for by the 16 Vie., c. 173,
ample powers are conferred upon Magistrates for
enforcing the attendance of any one as a witness
in all cascs of summary proccedings before them
when the witness is within their jurisdiction; by
sec. 6 it is thus enacled :—

«That if it shall be made appear to any Justice of the Peace
by the oath or affirmation of any credible person that any par-
son within the jurisdiction of such Justice is likely to give
material evidence on behalf of the prusecutor or complainant
or defendant, and will not voluntarily be and appear as a wit-
ness at the time and place appointed for the hearing of such
i jon, sucii Justice may and he is hereby required 10
issue his summons 1o such person under his hand and secal
requiring him 1o be and appear at a time and plrce mentioned
in such summons, belore 12 said Justice or before such otiicy
Justice or Justices of the Peace for the same Territorial Division

as shall be there 10 testify what he shall know conceming the
said information or complaint.”

Should the party summoned as a witness neglect
or refuse to appear in obedience 1o the summons
without offering any just excuse, the Justice before
whom he was suminoned to appear may issue a
Warrant to compel his attendance 1o testify in the
case; which warrant may be dacked if necessary,
in orderto its being executed out of the jurisdiction
of the Justice, in the :ame manner as 2 Warrant to
compe] the appearance of a person charged with an

c.‘ﬂ'aﬁ «. Greenway, 7 Q. 5. 128; R. Camey 7Q. B. 126; Comer's Mis.

served upon the witness either personally or by
leaving the same for him with some person at his
last or most usual place of abode; but it wonld
scem that it is not absolutely necessary to make
any tender of his expenses to the witness, In a
subsequent part of the same scetion, power is given
to the Justice to issue lis Warrant, in the first
{ustance without a previous summons, against a
witness; in cases in which the Justice shall be
satisfied by oath or affirmation that the witness is
an unvwilling one, and that it is probable he will
not attend to give evidence without being compelled
so to do, such warrant, if necessary may be also
backed as before mentioned.

It will thus be seen that with a view either to
obtaining a summnns or warrant to compel the
attendance of a witness, there must be a previous
deposition on oath that the panty is likely to give
material evidence that he will not voluntarily
appear for the purpose of being examined as a
witness, and that he resides or is within the juris-
diction of the Justice ; and in case of a warrant in
the first instance, in addition to the foregoing, that
it is probable that such person will not attend to
give evidence without being compelled so to do,
sunitable forms are subjoincdg.

MANUAL, ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURT.

(For the Law Journal.—By V.)
CONTINUED FROX PAGE 46,

APPOINTMENT—QUALIFICATION—SECURITIES.

The right of appointing to the office of Bailiff is
vested in the Judge by the ninth section of the
Division Courts Act, which enacts that for every
Court there shall be ¢ one or more Bailiffs, and the
Judge of the County Court shall from time to time
appoint, and at his pleasure remove the Bailiffs of
the Courts holden by him.”

No qualification for the office of Division Court
Bailiff is prescribed by the Statute, but the section
referred 10 provides that, “no person other than a
subject of Her Majesty shall be so appointed.” By
implication of law also the right of the Judges is
limited to their appointing only such persons as are
qualified by Common Law. Asa general yule, <all
persons of sane mind are capable of holding office,”
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and the only disqualifications by Common Law
which need be referred to, are—the holding some
office incompatible thereunto, and the want of skill
and ability.

Where two offices interfere with cach other,
there is, of course, an objection to the sawe persun
holding both ; and a Clerk ar Deputy Clevk could
not also hold the office of Bailift'(2 lnst., 100), for
he «would be subicet in o1c of his capacities to his
pwn correction in the other, and the office could
not be carried on with impartiality and effieacy.

So ¢ where the multiplicity ol business, and the|

time and place of its execution, would prevent two
offices heing duly administered by one purson, there
would, doubtless, be a bar to tiicir being so held,”
and the same person acting as Bailiff of two dif-
ferent Division Courts would manifestly come
within this rule.

Want of skill is either fuplicd i3 law as in the
case of minors, or is appurent in fact. Porsons
under twenty-one years of age are deemed by law
incapable of the skill necessary in such an office;
by the Division Courts’ Acts, ministerial oilicers are
required to give sccurity by exceutinga covenant
as well as a bond for the due performance of their
duties; which instruments minors have no capacity
to exccute, and so they are clearly Gigqualified, and
incapable of holding the office of Division Court
Bailiff. Skl and ability in fact is matler of deter-
mination for the Judge : but any one not under the
disqualifications before referred to, who has the
necessary bodily ability, who can read and write,
and has some knowlcdge of accounts, is capable of
holding the office.

The Statute gives the Judge the power of appoint-
ing “one or more™ Bailiffs, but there is nothing
to show that they are to constitute one officcr, so that
if more than one Bailiff be appointed to a Court,
each may do all legal acts required of 2 Bailiff by
himseif and in Lis own name alone {see Thompson
v. Farden, Mame. & Geo. 335 ; Conegal v. London
and Blackwall Railway Company, 5 Man. & Gr.
219.)

* No form or manner is preseribed by the Division
Counts Act for the appointment of Bailifls, and it
may be that as the Judge hus a merc power of
appointment by the Ac, like otiier powers it raay be
exercised by parol (1 Ld. Raym. 166, Co. Litt. 616,

LAW JOURNA-L.

[Arne,

4 Rep. 30,) but on the other hand, as the power of
nomination and appointment seetns evidently to be
delegated to the Judge in kis judicial capacity, the
appointment ought properly to be made under the
oflicial sceal of the Judge, or by order of Court, (see
11 Co. Rep. 4), but even if the appointinent be by
invalid meang, and the party acting is not really an
officer but has only an apparent anthority, yet are
his acts as such vahid, and what he does in pos-
tsession and under colour of office, will be valid :
1(Bac. Abr Cowst, pl. 22, Ld. Raymond 661.) In
the whole view of the question the safest course
{ is for the Judge to appoint, under Lis official seal,
and when the neeesswy securities are given to pass
the order of appointment.

The following are suggested as the form of
appointment by the Judge, and the form of order
thereupon :—

Judges Act appointing Bailiff.

I —— ——, Judgz of the County Court cf. » by virtue
of and in pursuance of the powers to me given and belonging
by the Upper Canada Division Courts Acts, do hereby con-
stitute and appoint Jolin Sharpman of the Township of ——
in the County of , Ycoman, the (ora) Bailiff of the
First Division Court of the said County, to hold the said
ofiice during my pleasure.

Given under my hand and official seal at
day of A.D. 185—.

9

» this

Judge.

Order for the Appointment of Dailiff.
In the First Division Court for the County of

It is ordered upon the appointment 0f ~——e ~—m, Judge of
the County Court of the said County that John Skarpmasn of
the Township of ,» in the County of , Yeoman, be
and he is horeby constituted and declared the (or a) Bailiff of
this Court.

Giveu under the Scal of the Court at the sittings thereot

this day of » AD. 185—.
By the Court.

- -, Cletk.

The Judge will of course, un uppointing a Bailiff,
prescribe the amount of secority under the 22nd
scc. of the Division Counts Act, which provides
that every Bailiff appointed shall give sceurity for
such sum and with so many suretics as the Judge
for the Division Court for which he acts, shall see
reason o direct, by eatering intoa covenant accord-
ing to the form given in the Schedule to the Act
marked “C.” or in words to the same effect, for
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the security of and available to persons suflering
damage by the default or misconduct of the officer.

It will be observed that by the seetion referred
to (the 22nd) the amount of security and the number
of sureties is to b settled ¢by the Judge of the
Division Court for which they (the ofiicers) aen,”
and by the 7th and 30th scctions the Jndge of the
County Court presides over the Division Courts
within his county; it would seem therefore that as
the County Judge only answers the description in
22nd section when sitting as Judge in the particnlar
Court, that it is when acting in such Comt and by
an order of the Court, that the direction as to
security should be given, and the approval thexreof
signed.

The covenant so given must be appraved of by the
Judge, and be filed in the office of the Clerk of the
Peace for the County before the Bailifl can enter
on the duties of his office, or can be said to be com-
pletely appointed; but cven if he werc to aect
before such an approval, and in case such approval
were not afiersvards obtained, his acts would be
good for some purposes: {Ld. Raymond 661, Cro.
Eliz. 669, pl. 13, 2 sec., 184, 2 Inst. 351.) 1In case
any of the sureties in the covenant die, remove out
of Upper Canada, or become insolvent, it is obvi-
ously the duty of the Bailiff to inform the Judge of
the fact: and should the officer, after receiving a
formal notice thercof from the Judge, neglect to
renew his security within one month, he incurs a
forfeitare of office.

In practice there are coramonly two persons
joined with the Bailiff in the covenant, but if the
amount be large it is not unusual to have three or
four sureties taken ; the amount, of course, will be
regulated according to the circumstances of such
case in refercnce to amount of business done iu the
patticular Court ; the sum for the Bailifl’ ocught to
be at least equal in amount to that of all the suretics
added together. As the Judge is required to ap-
prove the suretics and dcclare them sufficient for
the sums for which they are bound, the power of
making the necessary enquiry before approval is
implied ; and in cases where the Judge has not
personal knowledge or is not otherwise satisfied of
the fact, it seems proper that the sureties should
jastify by affidavit, showing what they arc worth

over and above their debts: [1] the covenant
should he executed before the Clerk of the Court, a
Magistrate or some person known to the Judge.

In order to make the Manual complete in itself
the Form is subjoined :—

Form of Covenant by Bailiff.

fiow all fMen by these Preseuts, that we, Jokn
Sharpman, Balilf of Pirst Division Court for the County of
, James Friend, of the Township of . in the
=aid County, yeoman, and Thomas Pledge, of the Town of
, i1 the said Couaty., carpenter, ds jointly and severally
heieby for ourselves and for our heirs, exeentors, and admin-
istrators, covenant and promise that the said Jokhn Sharpman,
Bailiff of the said First Division Courty shall duly pay over
io such person or persons cntitled to the same, all such
nonies as ke shall receive by virtue of the said office of
Bailitl, aud sha'l anl will well znd faithfuily do and perform
the duties imposed upon him as such Buiiiff by Law, and
il not misconduct himself in the said office to the damage
of any person being a pariy to any legal proceeding ; never-
thelessat is hiereby declared that no greater sum shall be
recovered under this covenant against the several parties
thereunto than as follows, that is to say 2

Against tlxle said Joln Sharpuan in the whole four Aundred
pounds;

Against the said Janes Friend in the whole one Aundred
pourds;

Amainst the said Thomus Pledge in the whole one hundred
pounds.

31 Witness wheresf, we have to these Presents set our
Hands and Seals, this —— day of ——, in the year of our
Lord one thousand eight hundred and fifty——

Jons SHARPMAYN, [r.8.]
-Janes Fricyp, X hismark (1.5.] & seal.

Tnoxas PrLence. {r.s.]
Sizned, Sealed and Delivered,
(being first read and explained)

in presence of
WiLLiax Pexnay,
Clerk of said Court.

The 12th sec. of the Division Courts Extension
Act of 1833, enacts that every Bailiff shall give
secufity by entering into a Bond to Her Majesty,
her heirs and successors, in such sums and with so
many surctics and in such form as the Governor of
this Provinec shall sec reason to direct,” for the due
accounting for and payment of fees, &c., received,
and tae due performance of the duties of the
office. It is usually referred to the Judge to settle
the amount of security, bat as very liitle in the

1] This is the coutse taken in the only Count. g
C(!u?llyofSimm‘e, e taken ¢ only County we have knowledge of—~the
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shape of fces and fines pass through a Bailiff’s
hands, the sccurity required in the Bond need not
be as large as in the covenant.

We append the Draft of Bond sanctioned by the

Governor in Conncil, as it may be found convenient
to Officers to have the form :—

anow all £l by these Presents. that —— ———.
of the Town——of in the County of s Bailiff ol

the Division Coust of the sail County, _—
of the Town of s it the said County, yeoman, md
— y of the Town—of , in the said County,

ycoman, are held and firmly bound unto Her Majesty Queen
Victorix, Her Heirs and Successors, in manner and in the
penal Sums following ; that is to say, the said —— ——
in the sum of ———— pounds of lawful money of the Province
of Canada; the said in the sum of
pounds of lice Iawful money ; and the said in
the sum of pounds of like lawful money, to be paid to
our Sovereizn Lady the Queen, Her Heirs aud Succeswors 3
For which payments to be well and faithfully nade, we!
severally, and not each fur the other, bind ourselves, and cach
of us binds himself, our and each of our several Heirs,
Executors and Admunistrators, firmly by these Presents,
sealed with our Seals this day of intle year of
our Lord one thousand eight hundred and fifty—r

Whereas, the bounden ——— , as Bailiff of one of
the Division Courts of the said County of , has been
required, pursuant fo the provisions of ¢ The Upper Canada
Division Courts Extension Act of 1833,” to give security for
the due performance of his oflice by entering into a Bond
with two sufficient Surcties in the several sums herein before
in that behalf expressed and set forth.

New, the Condition of this obligation is such, that if the
said - shall well, truly and faithfully fulfl,
perform, and discharze all and every the daties of his said
office of Bailifl of a Division Court, and shall duly and regu-
Jatly keep and render all Accounts which, pursuant to the
Upper Canada Division Courts Acts, ought 1o be kept and
rendered by him, and shall duly and punctuaily from time to
time account for and pay over to the Clerk for the time being
of the Division Court fur which he is a Bailiff; all and cevery
such sum or sums of money as he shall collect or receive, or
as shall come into his hands by virtue of any Writ, Prgccss,
or Execution, or otherwise as such Bailiff, other than the
lawful fecs of him the said » as such Bailiff,
then his obligation to be null and void, otherwise to remain iu
full force, virtue, and eflect.

» fr.s.]

_— y [Ls.]

Sealed and Delivered in the ) —_— y  [L.S.]
presence of .

It only remains to observe that it is not at the,

Bailiffl's own pleasure, but at the pleasure of the:

Judge that the office is held, and the Bailiff is
under all its incidentul responsibilities, and must
continue to discharge the datics of the office until
remored by order of the Judge. From what has
been said, it will be scen, as the appointment as
well a8 the removal may be considered judicial
acts, that the Ballifi’s hold of office depends entirely
upaon himself; it is sure, so long as he evinces the
necessary skill and ability, and is sober, honest,
and faithful in the performance of appointed
duties.

U. C. REPORTS.

GLNLRAL LAW.

Wiusener . Musro,

Sheriff=Duty of 1nrr 10 §11 Vie..e. 15.sr¢. G and 16
Aetion agamst for non~committal of :l'fmdlml trhes
of bad, §c.. king filul. not given-—~Lidicsf agamnst acte.

'7;. wee, 748~
*te Of TecorRizancs
i+ ablamed,

Lin Chambers.}

The fucts of the case are these :—In a suit of Wheeler v,
Erskine and Bens, a writ of Capias ad satisfaciendum was
delivered to the delendant, as Sherifl of the County of Elgin,
after last Michaelmas Teium, and on the 24th February, 1856,
the defendant arrested Bens upon the writ, and he entered
into a bond with Suretics under the Provisions of the Statute
16 Vie., ch. 175, scc. 7. The defendant Bens did not procare
or deliver any certificate to the Sheriff within one month from
the exccution of the bond that special bail had been perfected
and allowed according to the 5th sec. of 10 & 11 Vic,, ch. 15,
and ot the Sth of March the plamtiff sued out against, and on
the 15th March served the defendant with a writ of Summons
treatine the defendant Bens as having escaped from custody.
The delendant, as Sheriff of Elgin, cavsed Bens on the 17th
March 10 be arrested, and to be placed in close custody in the
maol of the County of Elgin, and now made application to be
relieved against tins action upon payment of costs.

AL B. Jackson for Sheriff. F. G. Stanton for plaintiff.

Burxs, J.—1 am of opinion the defendant is entitled to have
aranted what he has asked.  In the case of Calcutt . Ruttan,
13 U.C. 220, the Sherifi treated the fact of his having procured
the bond accordinz to the 7th sce. of Vic., ch. 175, asa defence
against an action for an escape. The Court decided against
thut view of the Statute, aud he'd that under the 8th sec, of
chap. 175, unless the debtor procured and delivered the cer-
tificate of bail haviug been allowed within one month, the
plaintiff had a right 1o treat it as an escape. On considering
this case, I am convinced that such view of the Statute was
the correct view, though it does not appear to me the condi=
tion of the bond was broken by not procuring the centificate
of bail being allowed within a wnonth, and I think the preseut
application is the correct application to make. Itis opposed
because it is said that an action once complete against the
Sheriff for an escape cannot be stayed. This proposition
depends upon the etfect the Statute 16 Vie., ch. 175, has on
the law as it stood picviously. Whatever may have been
the reason for the Legisiature adopting the change from =
bond to the Sheriff for the limits to that of a recognizance of
bail—in which latter case the plaintiff might object or except
to the bail—it is quite certain that the change was made,
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and under the 10 & 11 Vic., ch. 15, defendants were obliged
1o remain in close custoly until the allowance could be pro-
cured. The Tth see. of ¢h. 175 recites this hurdship, aud for

remedy thoreof enacts that the debtor may with two or more,

auretien give a bond couditioned for remaining upon the
limits upon the same terms and conditions s contained in
the recognizance of Lail.  Notime is hmited for which the
bond isto remwin in fuice, and thute is nu pousisiva for the
forfeituie of the bond by not precuiing the certificate of for-

feiting and the nliowance of bail, withm the wonth.  The,

Sheriff cannet, U appichend, sue on the bond under the 9l
sec., or asxzn it under the 10:h see. werely Lecanse the
defendunt did not comply with the provisivus of the 8th sce.
1 pracuring the certificate therein mentivned,  ‘The qaestion
then is, what effect the Sth sce. has upon the 7th sec., for
withiout the Sth see. the effect then would be to sestore the law
to its former fouting before the 10 & 11 Vie,, ch. 15 was

asssed,  Now, it is quite clear 1o e that the Legislature
did not intend to repeal the 10 & 11 Vic,, ch, 155 and it is
also clear to mo that if a debtor offered zood and suflicient
sureties under the th sce. of ch. 175, the Sheriff is bourd to
accept, at the hazard ot an action if he should refuse. ‘The
Legislature did not intend that both provisions shonld exist ut
the same time, leaving it optional with the debtor whether to
give a bond to the Sherifl or a recogmzance of bail; but it
appears fo me it was intended the bond should be an inter-
saediate relief 10 debtors until the recognizance could be per-
ferted, and when perfected, for which 2 month was sufficient,
thea it was to be substituted for the bond. If the certificate
were r.ot delivered within the tmonth, then it should be lawful

for the Sherift to coinmit the defendant to elose custody. there

to remain as if nosuch boud had been given. Now the ques-

tion is whether this latter provision is mandatory upon the
Sheriff or whether it is optional with him to arrest the debtor
after expiration of the month. No time is specified within

which the Sheriff may commit. and I tuke it to be quite clear

}hat until he does commit the debtor the bond remains in full
orce.

It is important to consider that the Legislature has in the
viso used the words commit to close custody, thus showing
that the debtor was in custody upon the writ after having
executed the requisite bond. =

Cousidering the change made in the law by the 10 & 11
Vic., ch. 15, and the intention of the Legislature that such
change should contini.e, and that the provisions of the 7th

is without a remedy. If the Sherilf has commiited the
persan ol the debtor ‘within a reasonable time after the oxpi-
ration of the montiy, it way afford him a legal answer to tho
action for an exsape.  Whether at would or not afford a legal
answer, it does afford an equitable auswer to ite - This cer-
"tainly, [ think, would be the case if the committal happened
" hefore avtion brova.d s amd 3t only remams 10 say whether
 the Shientl can scaese louself agaust the action by a com-
mitment to close custoldy after an setion has been commenced
asainst i { see no ditference.  The bod continues in
turce atter the expreative of the month, and the Sheriff ay
ypot be urzent abvut committing »o long as not urged by the
y pieintiil, * The onnssivn to comunt, subjects the Shenft toan
action, as it appeared to me n Caleutt v, Ruttan, and couses
quently to coots atd expenses in staying its but when he has
L perforined lus duty by comuitting 10 close custody, he may
ithcn, 1 think, be relieved, because after the debtor has been
committed to close custady, the puities are restored to the
‘posi‘.iou as if no such bond had been given.

I'tie action is ordered to be stayed upon paymeat of costs of
the action and of' this application,

Craic v. Rurrayn.

Shesiff—= N clect of 20 commit defi ndant on {tmas 1o elos. eustody—Notice of Spe-
ciat baid, havineg bon pefieted. not bennse grven within tone presentald by 18 Yie,,
ch. 135, 3¢c. Bo—.letion against s for an ¢seapx—27y of proceedings in,

{in Chambers.)

This was an application for a stay of all further proceedings
in the action on payment of costs ““on the ground that bail
to the lmits in the cause of Jeseph Craig, plaintiff, v. John
L. Proctor, defendant, referred to in the declaration in this
cause, was duly put in and filed and perfected, and an order
for allowance thercof obtained blefore commencement of
action, and on the gronad that said bl hath been put in and
perfected, and said order obtuined, aud the certificate of such
order having been obtuained, hath been delivered to the de-
fendant in this cause,” &c.

After cause shown—

McLEeay, J.—The summons in this cause was issued, as
appears by the declaration, on the 21st of January, 1856, for
jan escape of one John E. FProctor, who was in custody of the
'dcfcnd.:ut on a Ca. Sa. issued_about the 24th October, 1855,

sec. of ch. 175 were to remedy the hordship of the debtor | returnable on the 19th day of November following, being the
being compelled to go tc prison until a rule or urder for the | first day of dMickaelmas Term. That writ was returned Cepi
allowance of the recognizance oi bail shall have been made, , Corpus on or about the 11th December, 1855, and on that day
1am of opinion that the provision is mandatory upon the|bail to the limits was duly entered, and onthe 16ti: of January
Sheriff to commit to close custody after the expiration of the | 1835, a centificate given by the Clerk of the Crown that sucl{
month. ‘i'he expression, therc to remuin as if no such bond  bail had been entered and allowed.  The recogmzance was
been given, conveys to my mind the conclusion that the filed in the Deputy Clerk of the Crown’s Office on the 17th
Legislature intended the parties after the expiration of the | December, 1855, and in the Clerk of the Crown’s Office
month should be placed in the same position as if there had | Toronto, on the 2nd of Junuary, 1836. On the i1th January;
been no bond; and that could not be the case unless the . 1856, notice was uiven to plaintiti’s Attorney according to
Sheriff did commit to close custody the person of the debtor. | the Statute that bail had been perfected being nearly a month

It is unfortunate the Legislature did not specify a tine within
which the Sheriff should commit to close custody, because
& plaintif may sue out process immediately against the
Sherift’ as he would formerly have had a right to do if the
person of the debtor were arrested and the Sheriff allowed
time to be at large without a bond for remaming upon the)
limits, but a reasonable time must be allowed.™ It is con-
tended that the same rule prevails now as formerly, that the
Sheriff being sued for the escape is fixed and can have uo
relief. I do not think such is the case. He cannot commit
the debtor until after the expiration of the month, and even

and twenty days after the retura day of the Ca. Sa.

The speeial bail had in fact been put in and allowed
before this action wus brought, but not within thiny days
after the bond to the Shenfl for the Limits had been given
and though the plaintitf received notice of such bail having’
been entered, he has brought his action for an escane becanse
the defendant as, Sherifi” did not arrest Proctor an ¢ commit
Lum to close custody irnmediately on the_expisation of thirty

ays. ’

It is shown that Proctor has been ever since his arrest:

after the expiration of the month if the debtor remains upon | within the limits of the gaol of Northumberland rham,
the limits and obeys the condition of the bond, the Shgrgﬁ' and though the Court of%aucen’s gengl:? iurl?x: ala):gngg of the

never can, as it a;

ppears 1o me, enforce the penalty ; so that | Chief Justice, in the case of Calcutt v. Ruttan-decided that'a

if the Sheriff is to be fixed with the debt as for an escape, he . person who has given a bond to the Sherifl to cntitle him to-:
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the limits must bo considered as having cscaped if not
arrested in default of special Lail at the end of thirty days.
‘The judgment of the Court of Just ‘Tenn, in the swne case on
the application to slnr proveedings, seems to throw so mucl
doubt on the former decision that [ think proceedings shonld
be stayed till next Term. m order that the question may
receive more mature consideration,

The defendant Proctor was an the limits at the time this
action was iustituted; he laul given ample seeurity, ol
they were allowed on the 16th of Juniuy, being opposed by
the ngent o8 plainttd s attorney.  Plantifl had notice of that
allowaney, st mieht have fileld interrogatories in the suit
against his debtor instead of seeking to make the Sheriff res-
ponsible on such doubttal grounds. ~Aceording o the afidanit
of Henry Hart, clerk of plaintitfs attorney, the whole delay
of which he complains (}ocs not exceed twenty days—and
he certainly tnder any cirenmstanees could only recover
nominal damages. It seems absurd, therefore, to allcw such
suit to proceed to recover a shilling damages at i cost to the

[Aemiz,
o ]
] P : A
j of satisfying the debt, or a considerable portion of at, and
had not” satisfactorily unswered the interrogatories adminis-
tered to him,

I Benus, J.—The Statute upon which this application is
smade 1 the 4 Wit 1V, ch. 10, sce. 4, and this enacts that if
it shall appear upon the veturn of i sumimons to the satisface
tion of s Judee, that the debtor has the weans at his disposal
or within hus control, of satisfyie the debt or a considerable
*poition thereof, or that lie had such means at the time of the
Pservice upon him of any notice by the plaintitt of an intended
i application under the Acts it shall be competent for the Judge
upon it consideration of the facts diselosed, and upon any
’mhcr malters Le may requires to ouder the Sheriif to appre«
hend the defemdant. Under thus Statute two things must be
kept w view, that the delendant bas the means—that is, has
them at the time the Judge s investigating the matter, or
that he had them at the ime a notice was served of intended
lnpplicminn. It st should appear that a defendant has parted
| with hix property, making lnmsell an Insolvent tor the purpose

defendant of perllars £320 or £30, more especially when it of applyine fora discharae, the Court will refuse him a dis-

seems very doubtfu I
which the plaintift could eomplain.  Having spoken to the
Chief Justice (Sir J. B. Robinson) on this subject, he quite
concurs in the propriety of staying proceedings.

Ross ET AL. r. Joxus.
Taswe of second R, fa. goods, §c., the first quring ent requrned ¥ aoney made? by
MIKANe,
[In Chamlars.)

The summons ohtaited in this case called onthe defendant

to show cause ¢ why he should not farthwith on return thereof |

y to the plamuff the balance of £132.13s &l. remaining
s:e on the judzment of the plaintifls against the delendant
in this cause and interest thereon from the 6th December,
1855, togzether with the costs of thix application§ or, in the
event of his neglecting to do so, why the plaintiffs should not
be at liberty to issue 2 writ of execution against the gvods
and chattels of the defendant in this cause and to endorse the
same to levy said balance and interest, together with Sherifl™s
fees, &c.

The plaintifls® attorney ¢ having been informed by the

book-keeper of the plaintiffs that the c.aim in tlus cavse was,

id, gave to the saxd defendamt personally an order on the
heritl, directing him to discharge the defendant inthis cause
on receiving his own fees.”

The Shenff, on receipt of this order, returned the wi't with
an answer that he had made and paid over pat of the : mount
ordered to be levied 5 and as to the residue 1hat Lie hal beea
s¢ordered by the said plaintiff not to make the =aid reaidue.”

It was afterwards discovered “that an error had becn made
in the calculations in this cause, and that a baiance was sull
owing from the defendant,’ &e.,—and the defendant reflusing
to pay said balauce this application was made.

The summons was served personally on the defendant.

No cause was shown,

Daares, C.J., C.P., after reserving the gquestion for con-
sideration, aliowed the application.

BrowN ET AL. v. STEVESS.
Dbter on Kwits—fpplication ittal of Interrocaterissbsans of debsor,
- mﬁ'.ﬁmoam 4 *
{In Chambers.]

The summons io this case was obtained by the plaintiffs to
t9. recommit the defendant who was upon the limits of the
of the County of Hastings, upon the ground that the

had the means at his disposal or within his contral

whether in fact there was any escape of | ¢haree nnder such cirenmstances, or if 1t appear upon an

applicatinn for lus disehaige that the debtor has not answered
the interrozatorses admumstered to him satisfactorily, he will *
be refused his dischmge.  In the present ease the plaintiffs
have the body of the debtor in satisfaction admitted to the
limits of the gaol, and believes that the debtor has means
within his control from which he can satisfy « portion of the
debts. No doubt the object of the Lemislature was to reach
the means of the debtor which coull not be eflectually
reached by execution, which may issue, notwithstanding the
debtor is upon the limits; or theugh such means could not
be reached by execation. yet they might be reached by means
of compulsory power over the debior.

I have cuarefully examined all the answers to the interros

gatories, with the aflidavits put in and the points made by the
plaintifis’ attoiney, and it appears to me in this light:

|
i

1st. It is ureed that the delendant at one time had some
| zoods which wight have been appropriated in satisfaction of
rpart of the demand from which oninated the judgment now
being enforced by the plaintafs, wnd that the delendant did
nat appropriate these wouds, These goods are those which
. Mr, Beynolds 1clinguished “aud were alterwards seized upon
an Execution jrom llhc Divizion Court.  That relinquishment
toonk p'ace in January, 1833, and the defendant was not
Jatreste | tpon the Ca, Sa. issued at the plaintifls’ suit.  Why
the Sherill ailowed a Division Cowust Execution to take pre-
“cedence of one he had in hauds issted before ity I do not
know; but {ur the puiposes of this application, it appears the
goolds wer ¢ disposed of, that is, some of them to pay the debt
Vot another creditors and if there be any doubt whether the
{ defendant be poissessed of any of those goods so surrendered
| by Mi. Reynolds, the plainuii may issue an execution against
them. Itdoes not appear that the defendant therelore has
the means now or had the meaus zince he was notified of
this application of satisfying any part of the plaintiffs®
demand.

2u0d. It is urged that because some years since Mr. Rey-
nolds intende.l 10 give the defendant’s wife, (who was his
daughter) and ufier his death to the defendant’s children, his
graudchildren, a Jot of Jand upon which the defendant
expended some money in building, aud which buildings
being insured, the defendant received the insurance money,
and again expended some inoney in attempting to restore the
buildings; therefore it is a kind of equitable demand which
may be made available to pa‘y the plamtitis’ debt. The land
certainly is the property of Mr. R:ynolds, and it is quite clesr
the defendaut hias not even an equitable title to it. The
defendant says he has expended no more money 1n renewing
the buildings than those standing upon the land when he

. took possession. Other persons swear the expenditure to be
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much more, and on the other hand others again swear that
the value of those so far as gone do not exceed that of those
on the land. Be that as it may, I do not see how [ can trust
the expenditure of that money on Mr. Reynold’s property as
means available in any way to satisfy the plaintiffs’ debt.
It does not appear that the expenditure of money took place
with a view of depriving the plaintiff, or any one of means
they could reach or attach in any way. It is matter of infer-
ence that the expenditure of money upon anotlier property
was a fraud upon creditors. It may be a fraud according to
circumstances. [ do not see enough on these documents to
adjudge that it was a fraud on the plaintiffs,

3rd. [tis urged that the defendant retains an inferest in a
mill property which might be available. The affidavits in
reply completely answer the point made against the defen-
dant. If the defendant’s statement be untrue it is very easy
for the plaintiffs to take steps at law which would =ift the
matter before a jury. The answers might be insufficient,
and upon an application for the defendant’s discharge I might
not discharge bim, but that is a different question from com-
mitting to custody because the defendant has the means of
paying the debt or a portion of it.

The summons must be dischargeds

Ix »E THE BoARD oF Scmoor TRUSTEES OF THE INCORPORATED
VILLAGE OoF GALT AND THE MUNICIPALITY OF THE VILLAGE
oF GALT.

(Reported by C. Robinson, Esq., Barrister-at-Latw.)
Duty of municipality to raise money on request of trustees—Mode of proceeding by
trustees—13 § 14 Vic., ch. 48, secs, 24, 25, 26—16 Vic., ch. 185, sec. 1,

The school trustees of an incorporated village applied to the village municipality
1o levy a sum of money réquired to pay for a school site which they had con-
tracted to purchase. The municipality refused to do so, and the trustees
applied for a mandamus. It did not appear that the trustees had appointed a
secretary-treasurer, if they are empowered to do so by the 16 Vic., ch. 185,
secs, 1, 6. .

Held, that the trustees should first have given an order to the person f{rom
whom they had agreed to purchase upon the treasurer of the inauicipality.
and on this groun§ the application was refused.

¢, however, whether a mandamus would have gone, independently of this
"~ objection, ?
: [i3U.C. Q. B.R. 511.]

In Trinity Term last D. B. Read obtained a rule calling on
the Municipality of Galt to shew cause why a writ of mandamus
should not be issued against them, commanding them to levy
or cause to be levied £750, required by the said Board of School
Trustees for the purchase of, or to pay for, a school site and pre-
mises in the incorporated village of Galt, or for the payment of
the school site and premises already purchased by the said
Board of School Trustees in the said village from J. Harris.

, From the affidavits and papers filed in support of the rule,
it appeared that on the 17th of August, 1855, a notice was
served on J. Davidson, Esq., reeve of the municipality, by the
solicitor for the Board of Trustees, that he was retained to nsti-
tute proceedings to enforce the raising of money or other means
to fufﬁl the engagement entered into by the Board of Trustees
and Mr. James?—%arris for the purchase of alot as a school site ;
and ¢you will please take notice and govern yourselves with
Yespect to your assessments and actions aocordingly.” No
direct answer was given to this notice ; but the reeve, on the 27th
®f August, informed the solicitor verbally that the Mumnicipality
would take no steps towards raising the money unless com-
pelled so to do.

~ On the 29th of March, 1855, P. Cook, the secretary of the
Board of School Trustees, addressed a leiter to the reeve and
council of the Municipality, stating that the Trustees had bar-
gained with Mr. James Harris for a lot of land containing two
acres and five perches, for £750, payable as follows: cash to
be paid on the execution of the deed £225, less £25, which
M. Harris gave for school prizes; the balance £525, payable
in fouyr e(%ua?aannual instalments, with interest, giving to Mr.
1 ;

Haris at the same time ample security for the payment of the
balance and intetest ; and according to the School Act of 1850,
sec. 24, sub-sec. 6, confirmed by the Act of 1853, Iaying before
the Municipality the foregoing statement, and re uesting the
Municipality to’ make provision for catrying out (tlhe arrange-
ment.

On the 26th of April, 1855, Mr. Cook, pursuant to a resolution
of the Trustees, requested a reply to the letter of the 29th of
March, inquiring whether it was the intention of the council to
malke provision for the payment of the school site purchased
from Mr. Harris.

On the 9th of May, 1855, the clerk of the Municipality trans-
mitted a copy of a Tesolution as follows: «That the council
do make such provision as may be necessary to enable the
Trustees to redeem their engagements with Mr. Harris, but are
opposed to the idea of central schools in this village at present ;
\\{ould therefore recommend that the said lot be placed at the’
disposal of the council, and purchase a lot on the west sido of
the river for additional school-house accommodation, which,
with an outlay of £500 or £600 along with the present school-
house, would be accommodation for a number of years.”

By memorandum of agreement, under the seal of the corpo-
ration of the School Trustees and of James Harris, dated the
21st of June, 1855, Harris agreed to sell, and the trustees agreed
to purchase, a piece of ground in Galt (described) containing
two acres and six perches, for £750, payable as follows: £25
to be appropriated as prizes to the pupils attending the commeon
schools for the school to be built ou the property ; the balance,
£725, with interest from the 26th of March, 1855, to be paid én
the signature of the deed, barring right of dower, subject to a
discount of £7.10s. on payment as aforesaid ; the payment
and the completion of the transfer to be made on or before the
31st of October, 1855.

On the Sth of August, 1855, Mr. Cook, by direction of the
Board of Tn;stees, addressed a letter to the Municipality to ask
whether, “in view of the rejection by the rate-pavers on the
4th instant of the by-law for issuing debentures to the amount
of £750 to pay for the school lot purchased from Mr. Harris,
and for which the Board is under sealed engagements, it is still
the intention of the Council to raise that sum by assessment thigs
year in the ordinary way and within the ordinary time of col-
lecting the assessments, or to raise it by some other means.”

On the 11th of August, 1855, the Municipality clerk. bir

of reply, sent to Mr. Cook a copy of the rI:asolgtion ﬁ;“}:)zvvi;ay
passed the preceding evening: « Resolved, that the councl
refuse to raise the sum of £750 to pay Mr. Harrls for the lot of
ground f)urchased by the School Trustees for erecting thereon
a central school-house, in consequence of the qualified electors
of this Municipality objecting by a majority of votes to sanction
the Council passing a by-law to raise the said amount by de=
bentures for that purpose.” )

The affidavit of Peter Cook, secretary of the Board of Trustees,
verified all the foregoing papers, and stated that a verbal agree~
ment between the Trustees and Harris was entered into before
the 29th of March, containing the same terms as were after«
\lﬁsaggs reduced fo writing by the agreement of the 21st of June,

In this term M. C. Cameron shewed cause. He filed the
affidavit of John Davidson, reeve of the Munici ality of Galt,
setting forth that no common school meetirig been called
by the Board of School Trustees to consider the steps to be
taken by said Trustees for procuring a school site on which to
erect a new school-house. He referred especially to the letter
of the 29th of March last, containg the terms of the original
agreement, and stated that on the 13th of Aprl last a confer-
ence took place between the Trustees and the Village Council,
when the Trustees intimated that they should Tequire oves
£1000 to build a school-house : that in consequence of thesa
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proceedings a large meeting of the rate-payers of the Munici-
pality was holden on the 23rd of April, at which a resolution
was passed by a large majority, ¢ That it is unwise, unneces-
sary, and inexpedient to expend a large sum of money in buy-
ing a school site and building new schools this year, and that
this meeting do recommend to the Couneil that they do not
assees this vear for exther or apy of the purposes requested by
the School Trusives in thelr laie letter to the eovmeil.””  That
the Viilage Council, asswining that the Sches! Trusices were
liztle to Harris for the completion of the agveement, propnsed
a by-law, whereby the said sum of £750 might be raised by
debentures, and be payablc over a peried of years; but when
this by-law was submitied to the rate-payers (about the Sth of
Augnust last) they demanded a poll, and on taking the poll the
by-law was lost, and the Municipality was unable to raise the
sum by loan; and in consequence of this expression by the
rate-payers, the Couneil felt bound to decline inserting in the
annual by-law a sun to cover the purchase money of the school
site: that the agreement of the 21st of June, 1855, was entered
into after the resolution of the rate-pavers at the meeting held
on the 23rd of April: that the Municipality have passed a
by-law for the payment of the teachers’ salaries and the inci-
dental expenses of the Board of Trustees for the current year,
ending the 31st of December, 1855.

D. B. Read tendered further affidavits by way of reply to
those filed on showing cause, which the comt refused toreceive.

DraPeR, J.—Incorporated villages were erected, and provi-
sion was made for the erection of others, by 12 Vie., chap. 81,
sec. 52, They appear to have been overlooked in the school
act of the same session {ch. 83) which makes provisions as to
several townships, towns, and citieg ir each county.

The Act 13 & 14 Vie., chap. 48, sec. 25, provides that the
municipality of every incorporated village shall pessess and
exercise all the powers, and be subject to all the obligations,
with regard to the levying and raising of monies for common
school purposes, and for the establishment and maintenance
of school libraries, which are conferred and imposed by the
Act upon the municipal corperations of cities ; and it provides
for the election of six school trustees, at a meeting of the taxable
inhabitants of the village—the trustees to be resident house-
holders. Sec. 26 provides that the trusfees shall be a corpora-
tion, and shall possess all the powers and be subject to all the
obligations, within the limits of such incorporated village,
which are conferred and imposed by the 24th section on the
trustees of cities ortowns. These powers, so far as they apply to
the present case, are : todo whatever they may judge expedient
with regard to purchasing or renting school sites and premises ;
building, repairing, furnshing, warming, or keeping in order
the school-house or school-houses. To determine the number,
sites, kind, and description of schools which shall be estab-
lished and maintained in such city or town. To prepare from
time to time, and lay before the municipal council of such ecity
or town, an estimate of the sum which they shall judge expe-
dient for paying teachers’ salaries—for purchasing or renting
school premises—for building, renting, repairing, warming,
furnishing, and keeping in order the school-houses and their
appendages and grounds—for procuring suitable apparatus and
text books for the schools—for the establishment and mainte-
nance of school libraries, and for all the necessary expenses
of the schools under their charge 5 and it shall be the duty of
the council to provide snch sums i manner as shall be desired
by the board of trustees. To levy at their discretion any rates
upon the parents or guardians of children attending any of the
schools under their charge, and to employ the same means for
collecting such rates as trustees of common schools may do
under the 12th section: provided that all monies thus collected
shall 1_)e paid into the hands of the chamberlain or treasurer of
such city or town, for the common school purposes of the same,
and shall be subject to the order of such trustecs; to give
orders to teachers and other school officers and creditors, upon

the chamberlain or treasurer, for the sums which shall be due
them.

There is a difference to be noted between the powers of the
trustees of school sections in townships and in cities, towns and
incorporated villages. In townships, the school trustees are to
apply to the municipality of the township, or to employ their
own tawful anthenty, as they may judge expedient, for the
raising and colleeting of zll sums anthorized. And they are
to appoint a secretary and treasurer, who i3 fo receive all sehool
moneys and to disburse such moneys as directed by a majority
of the trustees. In this respect, the city, town, or village
trustees, have not the same power as the trustees in township
schaol seetions, to raise and colleet money by their own lawful
authority. In another respect their own power is greater—viz :
as to purchasing school sites or premises, a power vested in the
township council, by the 18th section, firstly. Then again in
eities, towns and villages, the school trustees have no treasurer.
There is another remarkable diiference between the powers
of the two boards of trusteess In cities, towns and incorpo-
rated villagas, such boards are not restricted in the exercise of
their powers by the necessity of reference to a majority of tha
freeholders or householders.—See sec. 12, seventhly.

The powers of the municipal conneil of the incorporated vil-
laze, and its obligations, arc the same as those conferred upon
the township and the county councils; both are united ; but it
must be bome in mind, that in townships the councils are
directed to levy for the purchase of a school site, the erection,
&c., of a school-house, &c., such sum as shall be desired by
the trustees of the school section on behalf of the majonity of
the freeholders or householders at a public meeting called for
such purpose as provided by the 12th section: provided that
such municipality may grant to the trustees of any school sec~
tion authority to borrow any sum which may be necessary in
respect to school sites, &c., and cause to be levied upon the
taxable property in such section such sum in each year as shall
be necessary to pay the interest, and to pay off the principal in
ten years. :

The 16 Vic., ch. 185, sec. 6, enacts that the trustees of each
sehool section ghall bave the same authority to assess and col»
leet school rates for the purpose of purchasing school sites and
the erection of school-houses, as they are now or may be
invested with by law to assess and collect rates for other school
purposes: provided they shall take no steps to procure a school
site, or change the site of a school-house, without calling a
special meeting of the freeholders and householders; and pro~
vided that sach trustees shall, whenever they impose any rate
for school purposes, make a retum to the clerk of the munici~
pality of the amouut of the rate so imposed by them.

Upon the best consideration I can give this section, I am of
opinion that it applies only to the trustees of ‘school sections
in townships. Firstly, because the board of trustees in cities,
towns and incorporated villages, had already power to pur-
chase school sites and build school-houses.—13 & 14 Vic.,
ch. 48, section 24, 3rdly. Secondly, that the proviso would
(unless for section 1,) apply only to township school section
trustees; observe distinction of corporate name—one 1is,
«The trustees of school section No. , in_the township
of , in the cointy of 7 13 & 14 Vie., chap. 48,
sec. 10: the other is ¢ The Board of School Trustees of the
eity (or town) of. , In the county of- 7 I, sec, 4.
The Legislature keeps up this distinction.  In section 1 of 16
Vie., ch. 185, they speak of ““ The Board of School Trustees,”
and of ¢ The trustees of each school section®; in sec. 6 the
latter phrase is used.

The first section of this act, however, declares that the
board of school trustees in each city, town and incorporated
village, shall, in addition to the powers with which they are
now legally vested, possess and exercise, as far as they shall
judge expedient, in regard to such qity, &e., all the powere
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with which the trustees of such school section ure or tnay bel

invested by jaw in regard 10 cach such schovl sectiva.

This provision may gis ¢ rise 1o much question.  Can suchj
board, if ¢ they Lol judire expedient,”™ appoint a seeretary |
and treasurer, 10 be clothed with the povers wiven o akaty

ofticer by 13 & 11 Vic., ch. 1S, see. 12, tad thereby vartually
abrogate sub-seetions 7 & S of see. 221, ol the same et ? asto
this, sce also section 26, Awmin, if they take such powers as
were possessed by the trus of scheol sectivns, are thuy

subjected 1o ~uch limitations 1s were the trusives of school|

sections?  For gr. sub-seetion 7, to section 12 of 13 & 14
V., chap. 45,

1t may perhaps be successfully conlended, that it was in
the opimor of the Legislature desirable that the Joeal govern-
menat of all comuon schools i townships should be vested in
st boand of trustees in cities, Kooy (See 138 18 .\'it.'., ch. 48,
sec. )3 and that such Loinls shonld be wmore fandependent
of the frecholders mnd houscholders or {eaable inhabitzmts
thun thie trusiens of school seettons wese.

Awmin: considering the eatetde! pover of baands of schocl
trustees, anel of trustees of schoa! s:etions, zand reading them
in conneetica with scetion 17 of the 16 Vic., ch. 185, are all
the municipalitios uet prevented from feving forthe purchase
of m schou! site unless the appheaticn is mmie 10 thsmn before
the Ist of August in each year, o7 does that restuction apply
only 1o the wwnship councils, and to cpplications by 1stees
of school scctions.

The 21st section of the 16 Vie. putx Loth bodies of trustees
on the sume footing as to the appointment ¢f one ol theus-
selves coliector of school mates.

It does not appear that the beasd of school trustees have
appointed a1 secreiary or treasurer, 3 under the Ist section of
16 Vic., ch. 1835, they are empowered so 1o dog ji which ease
the school morey's winst still be paid izto the hands of the
anunicipal treasurer, sand the board must give orders on him
in favor of their creditors, for the sums which shall be due
such creditors.  Assuming wll that fias been done by the
buard of scliool trustecs 10 have been vightly done, they have,
by the agreement of the 21st of June, made Mr. Hamus their
credite;.  They should, therefore, give him an order ou the
treasurer of the Municipality of Galt for such sume as they are
Jiable to pay him. The duty cast upon the municipality is
tv pravide such soms in such manner us shall be desired by
the board of trustces. I donot construe this 19 anvan that tlns
gives the boant the power to determine whether the Munici-
pality shall mise the moncy by assessment or by lean, or by
the appropriation of any fund at their conaand.  *1a such
mannes,” I rather think, incans at such limes, and for such
particular purpoeses, as the trusices in their estimate point
out; and 1think the Manicipality might lawfully pay such
orders out of ihieir zeneral fund, instead of ecither rusmg a2
Toan or Jevying an asscssment.  If 5o, then umil an onder or
orders have been ziven, and payment of them hus been
refused, we are not, § think, called upon 1o issue a manda~
mus, although ke Municipality have in distinel terms
refused 10 raise the required sunt of £330 to pay Ar. Haras
for the Jot of ground purchased by the Board «f Schoo! Trus~
tees. If they refuse 10 :make the paviment whea thus

, 1 do ot say 2 mandamus uay not 2o o ornder
them 10 provide the neccssary sums, if they excase the pay-
ment for want of having them in hauds a they admit they
are in fonds, but refuse on soine other roumls, it may be
:hatamandamus wiil wol be the proper remedy o comngel

. Braxs, J.—1I do not see the way clear o grant the applica-
tion. The Int secton 16 Vie., chap. 183, in addition 1o the
. which the trosices of a city, town, of incorporated
village have, gives the corporation all the powers with which

the trustees of school sections were or may be invested, us far
asthe board of trustees of the ey, town o vitlase, shall judge
expedient.  Now the trustees of school sectious have power
to uppoitt 2 secretary amd trensurer 1o the corporation, and &
calleetor.— Sve 13 & 14 Vie, chap. 48, see. 1225 sub-scctivag
1 & 20and 16 Vie, ch. 183, see. 21, No. 9 of the same sec-
ion wives mathority 1o the testees, cither 1o apply to the
wunicipal cemeit 19 mise and colleet 1money, or cinploy their

r

“own Jawinl anthoiliy. Toe 6th section of ch. 183, 16 Vie.,

expres. By gives puwer t6 trustees of school secticus 1o assess
and coileet rutes tor purclinsing school sites, and this provi-
sion by operaticn of the Ist seclivn of the sine stel, appiies to
the Bourd of Schou] Trustees 12 tius cuse. This course is
open to the applienwis in tiis case, if they chicose to adopt
ittese pravisions, 1115 0ot shewnt 20 us whether tie Board of
Trustees have or zet appointed @ seeretary, troususer, oF col-
fector. B they have daae =3, 2 queston then might be
wade whetier they shondd not employ their ewn powerto
raise zad colieet what might be reguired, as being the more
cspeditious remedy, rather than take the course of applying
for 2 mandamus 1o compel the Muneipal Council 1o do soj
that is, supposing the apylication, as in this case, 1o be & cor-
rect mede of apgplvinyg to compel tiie Councit 10 mect the
enyasements ol the trustees.—Sce the Queen v. Gamble (11
Aox B 69) U we ake 1t in this case tiat the Board of
Trustees have snot availed fhemselves of the provisions
eatended to theny, then the question is, whether they are the
persuus or body 10 make the application.  The duty of the
council, if’ thai body i :xmﬂimi 10, is under No. 2 of see. 18,
and tader see. 24, of the wet of 1S3, o levy sueh swn as
desired by the trozices: and in sach cnse the money levied
weild D puid aato the hands of the chamberiain or treasurer
of the city. town or village. The board of schiool trusices
dischurge their dutv. so far as the municipal council s con-
cemed, by makine the apphication to that body 1o levy the
money required.  KNo. § ol section 21, imposes the duty or
tiie Boand of Schvol ‘Tristees to give orders on the chambe:-
lain or treasurer, he being the proper custodier of the monies,
for such sumor sums as shall be due w creditors.  The gues-
tion therefoze in this case is tve-fold, whether the Board of
School Trustees should not, after having requested the Muni-
<pal Councal 10 Jevy the sum required, have proceeded 1o
fultil thewr duty and give an order 1o the pesson from whom
they purchased the schiool site, and then it would follow that
he shouid apply for « maadanus 1o compel pavinent of the
order if W were refused ; or whether the Baard of Trustees
can come to this count before givisg suck order, and ask us to
compel the Mumeipal Ceuncil 10 levy a rate 10 meet the
onders they may alierwards give. ) think they shonld fulfi}
thewr duty, presuming that other bodies will do tiicirs, and
tht an erder should have been given 10 the person for pay

maent of the purchase moacy of the rchog] site. It docs nat
follow as a wmaticer of course, thaugh the Trusices do ask and
require ke Mun:cipal Council 10 fevy a rate, that it is sicces-
sary 1o provide the funds by that sneasis, 1t may be that the
Councsl has surpius funds in hand 1o meet orders wihoot
levying any rate, aund that it is wunccrssary to levy any rte.
The Bourd of Trustices discharge theis duty Ly reguinng tue
Counacil to provide the fonds, wind by givii.2 1hois onder to the
creditose Ahe ereditor ean denamid pryment of the order,
aud entorce i if proposly granted o . 19 v2is shail cause
any treable o7 e enteace 19 ithe Duanl of Trusteres, it can
b avendes by s eves 3 e puwer the Legisiature has
placed in their lousls. Seemg tiat th~ Trustees can Jevy
ihe amount they requite 63 iy vien authority—and i€ they

preler taking he olier, cauiss, sering that it is their duty, a
F3lik iU o give (holr onders on the treasurer 1o the creditar,

1tk the order shoald be madc beiore = complaint can be
mzde 10 tsiis court. b

Romxsox, C. J., concurred.

Rile discharged
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YO CORRESPONDENTS.

Vrtpxg.~Your letter i« under cosiderntion,  We quite agree in your con.
elusions. Wedderbura, when twitted with seeking oflice by undie meaue.
eorrupting the fuuntains of Justice, auids 1 Jave nuver soliciied office. 1 wild
not ga 1o 1, it shall come 1o3ne. 1 laok dpon the affice (i guestion) in s
mature as sodelicate that at is unfit for solicitation s and i this erery rizht
thinking mind snust ugtce; bt our impression i<, that pubticity nt thie tize

do no gont.

Quare.~There is 1o just cance of contplaints siae do we think thet under
the circutastaig os the <cutence was 2t all severe,  There iea case ot lireeny
200, in which Richanis, B.. isteposted to have suid 3 < The priconer nnt tui
indaarcssed or ipar erished drenndanece agaawates the otlenee, 380 3 per-
son inferior 3 point a1 cduention, of demeter, aral weans, connits an odence
aueh ae thix, it sirihes me they e does iorally gty then 2 persat of the ok
and condiziugt of 1he prisence,? (see C0 1 Co Vol 2 page 4) 2 there wiss ¢ Joady
10 £ood reasun for witigating the punshinest an e cse 1o ulueh yoi reter.

R, C. L=l wonld serve o gousd paase it your Iater appearcd. ‘The very
setious dificnlty 10 Which you el e wilt it el Ly the Astonieretiencral’s
Common Law Procedure Xt BilY, which tepeats the ofgectivimble (latise s,

J.=Sciul in the case by all meane; write wily on oo side of' the guger.

J. R.~=\Ve feel much geanGed by your tar, tle o of the J !
You will sce atiention has been gives fo the usrttces reiered o,

1. M. ~You tave alceady auranswer.  imee sasidelfatont the witkdmual
of your sulreriptionn.  We cmiot consent o b shie vebitle of aucre linule by

o inted paniics.

T. R. {Spencerville,}=The County Treaturer's have teen notificd of the
construciion pat o 1he itens scferred 1o inTarl; wul you st govenn youssel

.
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THE BENCH AND THE BAR-ROOML

e have before us several Communications res-
pecting the sittings of Division Courts in Tavems,
the disorder in such Courts, and tlic great incon-
venience and annoyance to suitors and their pro-
fessional agents conscquent thereon.

Ist us sec where the fault lies. There is no
proper provision in the Division Courts Act for

securivg accpmmodation for holding the Conrts.

URNAL. [Aramn,

In Townships where a Town Hall has been crected
by the Municipalities, the use of it is commonly
given; and it is the same with respect to Common
School Ifouses and Temperance Hails: but the

| bodics or individuals having the control of these

bunildings are under no obligation 10 allow them to
be so used. “ft is true,” as Judge Bums stated
in his published letter in 1847, “that the hospitality
of the people of the countyy is great in respect of
these accommodations ; but it is not right that the
Courts shoukl depend upon that, or that it should
be expeeted individuals should fumish such things
gratuitously for the community.”

Bat if there happen 1o be no such buildings in
the place where it is desirable to hold a Court, the
only alternative seems to be the removal to another
locality, or liolding the Court in a Tavern. In any
case under the present system the Officers have the
place at sufferance, and are liable 10 be turned out
at the will or caprice of the person aflording the
accommodation. Judge Bums, inihe letter referred
1o, complaincd that it was a great oversight in the
Act that the current expenses for fuel, lights, and
the use of a rooin or building was not provided for.
“It has happened,” said he, “1hat the Judge has
been obliged to adjoum the Conrt after going to
the wlace appointed for it, beeause the person, at
whos. house itwas holden, took it into his head to
withhold the permission any longer. It has also
been the case that the Judge has Leen obliged to
pay out of Lis own pocket for fucl 10 warm the
room—and, when hie has been unable to finish his
cause list before dark, to pay for candles, rather
than adjoumn over till the next day.  No ane could
imagine that either the Judge or Officers should
pay these charges, or e obliged 1o furnish a room.
There must have becn an oversight in the Legis-
lature,”? &e.

Judge Bams propased to remedy this by adopting
ihe provision of the English Act respecting similar
Courts,and it is to be regretted that the Legislature
while carrying out many other valuable suggestions
made by him for tic improvement of the Division
Courts, did not adcpt the leamed Judge’s sugges-
tion in this panticular also.

The Clerks fees avre in some Divisions so small.
that tiey could not afford to pay for the necessary
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accommodation, though there are some Officers so
liberal as to erect buildings, af their own expense,
expressly for the accommodation of the public
resorting to their Courts. [1]

All Courts of Justice to which the public resort
in numbers should be put on an equa! footing, and
decent accommodations provided for all, at the
public charge. But if this measure of justice is
not 1o be obtained, a small per centage, say as low
as a penny in the pound, on suits in the several
Courts (which the suitors, we are sure, would not
gramble at) would soon be sufiicicnt to procure
proper accommodation.

In small Courts the whole sum thus obtained
would be needed to pay the current expenses, but
in larger Courts it could be funded and moncy
obtained on the eredit of this fund to put up build-
ings expressly for Court purposes. There would
be enough received in 2 number of Courts to pay
the interest and a portion of the principal, yearly;
and in a few years this “ building fee,” as it might
be called, would ceasc, the object for which it was
created being answered. 'While things remain as
they are, there will continue to be places where
the business of Courts cannot be “donc decently
and in order.”

In the back country it is almost impossible to
procure & suitable room for holding a Court, and
nothing can be more annoying to suitors and wit-
nesses than to be obliged as they are called on to
force their way through a densely crowded room,
and daring a trial, when they should have all their
wits about them, to be crushed and pushed—in
fact requiring no small effort of strength to keep
back those who, in their anxiety to hear what is
going on, crowd forward against them—and this
continued effort protracted for half an hour or more
according to the time the trial may last.

- Parties and their witnesses should at lcast during

the trial be freed from this annoyance, and able to
give all their attention to what is going on. The
Bailiff may be attentive and active, but it is impos-
siole where the attendancc is large to guard parties

1].In the Commty of Simewe 1m0 of the Clerks venicnt
! bl yﬁu c.m':m 'ﬁﬁ:’n“.:mm
w«ma a-n:‘n;'b;:

¥
hw:mmbmymmy—ham:m«

against this inconvenience and to avoid confusion,
unless there be plenty of space and some aid in
the internal arrangenents of a Court-room.

No doubt Tavern keepers will be very ready to
offer the best room they have for holding a Court;
but why? beeause they expecet to sell their liquors.
That is the plain reason. They wish to draw
custom to the bar. Our deliberate conviction is
that such places should be avoided and the Court
held in a barn rather than in a Tavemn. Those
who have much acquaintance with the Division
Courts will know that people scldom separate
without a fight when a Court is held there, and
that suitors are frequently incapacitated from look-
ing after their interests when their canses come on,
or find their witnesses unfit to appear in Court at
the proper time.

Just let our readers picture to themselves a small
low room, crowded to suffocation, with no desk
for the Judge,—no railed compartment for the
Officers of the Court—the witnesses, the iinmediate
partics to a suit or their professional agents, but all
huddled together—the place redolent of tobacco
and whiskey—not a few of the snitors dividing
their attention between the proceedings in the
Court and the doings in the bar-room—preparing
themselves 10 “ fight out their cases.” This, it
must be admitted, is not a place where the Judge
could Lie expected to preserve order and decorum,
and if unfortunately some Courts present rather an
undignified aspect the fault should not be charged
upon the Officers of the Court, but to the faulty
system.

We have said nothing of the pemicious cifects
of breathing for hours the tainted atmosphere of a
smallunventilaled room ; but why should the public
be subjected to this? The Division Court suitors
have lungs and litle appendages of the sort as
well as other people; and the Judges who sit day
after day in such places, with perhaps the plcasxng
interlude of a thirty mile ride in the rain, are
supposed 1o have brains, and good lungs are
tndispensable.  'Why should the Judgc’s hcallh be
undermined by-—but we forget oursclves—these
daily delvers in the mine of the law” are paid to
< | ¢ suffer for their country’s good.” Let them rest
in the shade.
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T'hose who have made representations will now,: defences exist, in order that the Bailiff may avail
we trust, see where the blame lies, and will wrge himself thereof, it beecomes necessary 1o give notice
for a remedy in the proper quarter.  Let it not be 1o plaintitt under the 43rd section of the . C. Act,”
supposed that we feel indificrent on the sabject pf: Koo Homight be saflicient for as to take this ground,
decorum and proper forny, in tie proceedings of and say, as our yemarks were designed for the
the Inferior Courts.  ‘FPhere ix no moral impediment | informaiion of Bailifls, and to advise them how
to the conduet of business in these Courls ns dc(:u-} best 1o gnard themselves in aetions against them,

S

rously as in the Superior Comts s and we will hail]
with pleasure the time wihen it wiil be p!x)‘s!c:\lb"
possible 10 accomplisie it !

Even if we audmit that fopes are noihing in.
themselves, vet we must semember that they have
a value devived from asscciation ; the public are
familiarized with them—idenmiy them as integral
partsof a Court of Justice, and those Courts wherein
they have no piace do not appear 1o have the attri-
butcs of a Jegal tribunal.

NOTICE OF S‘l‘;\'l’UTQRY DEFINCE IN D. C.

The following Communication is before us under
the signature of ¢ Inquirer™:

¢ Part Sarnia, dMar-h. 1836.

« Ar. Enitor,—1 cbserved in your December namber, tha
you fay down as & rale, that 2 ittt wishines 10 avail hinmselt
of the provisions of the With section must gite 2 uatice uder
the 93td section.  If you are rizht. then the Stante of Frauds
would be inoperative without 2 similar notice.  Is tive mean-
ing of the Act, that the Jadee il ant tale notice of the
provisions of the clause withomt the nseless ceremony of o
notice?  Take tie case of a hadiitl tendering amends § is ot
the very fact of lus duing 0. nutice o tise patly liat he means
10 avail himself of 1he defence allowed lum by Act?}
Again, the notice from the plaintiff 13 2 step to be taken pre-
vious to his right of action aceruing; and as thit can e no

resump!ion that he wve it itmust necessanly 1:0 ]‘_m\'ml

¥ him; but what scems to be decizive on the point is the
provision cnabliag a defemdant 1o give the speeial manter
arising under the Act in evidence, under the Generat Issue—
can it be bedieved that it was the intention of the Legishuure
10 put 2 greater hardship on a bailiff it sued in the Division
Court than in one of the Couns of 2 higher jurisdiction 2 If
a plaintifl 1s not entitled to notice by a plew, it would scem
that he cannot be entitled o it in another mode, because the
suit is brought for a snall acceunt, and in 2 cowit where pro-
ceedings arc Jess striet than in @ higher cemt.

§ am therefore compelled 1o cune to the conclusion that
the Statute docs not apply lo cases urising under the 1071h
rection, but 10 statutory defences similar tothose provided by
the Statute of Set-oil.”

We willingly accord a prominent piace to the
above, aswe think cverything sct down in this
Joumal, whether cditorially or otherwise, should
be open to fair discussion. With all yespeet for
t Inquirer,” we cannot assent to his view. In the

o

‘reference 1o the clause would be sufficient.

and as thete is at least o dowdl on the point, the
advice we gave, as addressed to them, is the safest
that conld be given; bnt we are of opinion that
notice must be given to let in a defence under the

i . A .
seetion,  “ Inquirer” will not deny, we presume,

that such a defence would be within the literal
meaning of see. 43 as “arelief or discharge under
a Statute®; what he thinks decisive in the point is
the fatier part of see. 107, “and it shall be lawful
in any such action for the defendant to plead the
General Issue and give any special matter arising
under this Act wnder such plea.”  ‘This Janguage
ervidently refers to actions in the Superior Courts,
and there the defendant®s writtcn plea s marked
“hy Statute,” which is wolice of the special defence.,
Catil the enlarged jurisdiction under the Extension
Act, very few cases indeed could be brought
against Officers, and we take it that in this clause
the Legislature had in view actions in the Superior
Court.  The Extension Act (sec. 2) re-enacts, as it
were, the provisions of the D. C., and subjects

. actions under the enlarged jurisdiction to the inci-

dents of notice of statutory defence when required
by sec. 43.  Now there are no “written pleadings™
in the Division Courts, and as under sce. 107 the
general issue is to be pleaded (i.e. drawn up and
filed) we think that by analegy and under the 43rd
section the written natice of defenze should be
given.

On general grounds special and peculiar privi-
leges in manswering to an action are of questionable
propricty, and it is certainly just and expedient to
mforin a plaintiff of a special defence of this kind,
and thereby to narrow thie evidence and prevent the
party being takén by surprise in hearing of it for
the first time when the case is called on; nor can
we see any hardship on an oflicer in reguiring
notice of some kind, for it is probable that a general
The

December number we siated the grounds of defence practice, however, of specifying the dcfence is, we
under scction 107, and added, ¢ if any one of these contend, beiter and fairer towards the plaintiff.
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The 43rd section of the D. C. Act is taken from
the 79th section of the English Acts, but our section
declares that the defendant “may avail himself”
of certain specified defences, and “of any other
relief or discharge under any statute or law in
Upper Caniula”; whereas the English Act aims «
prescribing terms preliminary to certain enume-
rated defences.  Section 43 in our Statute enacting
that statutory defences generally may be given in
evidence, and then followed by a proviso in these
words, “provided always that no statulory defence
shall be admitted, wnless notice thereof in writing”
begiven, xc. appears to us, taken in connection with
the 26th seetion of the D. C. Ex. Act, entircly to
uphold our view of the point.

By the 23rd section of the D. C. Act the Judge
is empowered to make such orders, &c., as shall
to him appear to be agrecable to equity, and by
the 10th section of the D. C. Ex. Act, in maiters
not expressly provided for, the general principles
of practice in the Superior Conrts may be adopted
and applicd to actions in Division Courts. The
practice in the Superior Courts could not be well
applied in the matter under consideration, because
in the D. C. there are no written pleadings, but the
principles of their practice may he applied, and in
our opinion should be applied to defenees under
section 107; for it would be a great hardship 1o
suitors to be unexpectedly met by such a statutory
defence, and the giving netice would be attended
with very little trouble: should notice not have
been served, and the ends of justice required ity the
Judge could under the 26th sec. of the D.C.E. Act
adjoumn to enable scrvice to be made.

“Inquirer” also comments on a case reported in
the March number; we cannot agree with him, but

miust postpone observations for the present :—

«The caseof Halford v. Hunt reporied in your last number,
presents a case of some importance, and it is worth while to
examine whether such is correct or nnt. It scems a rather
strange doctritie to hold that onc of twa patties can sctfle an
account, oy rather a portion of i, by giving ercdit to a certain
amount. In the casc reported a sum over £30 is put down
in plaintifi’s claim and a_credit wiven which reduces the
plamtifi’s demand below £25 3 this scems to be just the ease
that the Act prohibits the Conrt from not entertaining.  The
intention of the Act scems to be that Division Courts are in
nn case take cognizance in any shape of an account which
+ 10unts to more than £50, but as in the case reported any
postion of the £61.1s.10d. is open to dispute, how can it be
said that the whole amount is not unscttled? Does not the
frue construction secm fo be that accounts or portions of

accounts that are «till the sulject of action are unsetiled ?
The argument on the 13id section does not amount to any
thing, beeause that clanse must be construed with reference
and fn subwordination ta the 26th, 2 set-ott being in reality a
muade of 1ecoveting adebt is asuit for it—the defendant s
much scehs ta tecover as the plaintil'; the juiisdicton of the
t Conrt is obvivisly as el lunited in the oae case as in the
other,*?

THE DUTY OF MEDICAL MEN IN CASES OF sUS-
PECYED POISONING.

The ease of Wooler lately acquitted on a charge
for the murder of his wile by arsenie, most of our
readers will have seen noticed in the papers, as
“fhe Burdon slow puisoning case.”  The conduct
of the medical men in the ensze has clicited much
comment ; on the one hand it appears to have
been urged that the medical men had nothing to
do with Mr. Wooler, on whom their suspicions of
poisoning rested 5 “the whole object of their regard
aught to be the disease and resceue” of their patient
Mes. Wooler; on the other hand it is stated that
their duty was to lave acted at onee on their rea-
conable suspicion, for it would certainly scem that
they believed the husbhand to have Leen guilty.

There has been no medeco-fegal case for the last
tweniy years, involving so many points of interest
to the profession, and we will endeavour in our
neat to give all the leading features,  In the mean-
time we subjoin the substance of a letter from Dr.
1ilns, (published in dssociadion Journal) show-
ying in our opinion what is cleariy the proper prac-
tice, the plain duty, of medical men in cases of
(suspeeted poisoning. It is the duty of every mem-
ber of society to exposc or prevent erime, and there
is nothing in the medieal profession that ean mor-
ally or legally excuse from this obligation. We
can suppose (says the Dublin Medival ress) the
gentleman whose “wife was so much better” after
the doctor’s inucendo, must have been rather uncom-
fortable when he read the narration :—

< It happened 1o me a few years since, to have a ease some-
what similar, thonyh with a ditfetent result; and without
assuminz that the conrse T adopted was the best, T will refate
ity aud it others will do the same, the expericice of the past
may be wrestly useful to us in futnre. A lady had been il
some weeks, inder the eare of her anlizary medical anendant,
who toll me that the case was a ditlicuit one, lus patient being
sometimes better and sometimes werse, with many symptoms
of enleritis and pesitonitis, and grent jmitation of the mucous
membmng, if not alcemtion and mpid emaciation ; the symps
toms yielded to opiates, anodyne fomentations, &c., but always
recurned in a few days. I scarcely altered the treatment the
first and second visits, as I wished to make a carefui examina-
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tion in every way. The lady had no children, and she way
nursed by her husband and one of her servants, and I remarked
we were never left alone, excepting when we retired for con-
sultation.

« All the symptoms, which I need not detail, indicated the
exhibition of repeated small doses of wsenie, but we were not
satisfied the unme shown to us was that of our patient; we
therefore made un unexpected visit, took with us a clear empty
bottle, filled it with urine passed whilst we were there, and
took it away with us for analysis, The husband was from
home.  Arsenic was reproduced from that nrine, aud all hesi-
tation on my mind ceased.  The neat morning, afier our con-
sultation, when the husband came into the room, T told him
we had taken away some urine, and tested it: and from that
examiuation and the symptoms, we advised hin never to give
his wile any more of her mediciue or her diet himself, 2nd
also to take care the servant never gave her anything but what
we had onlered, 1 added, <the bad symptoms onght not to
recur again 3 our medicines will save Ler from the past, bat if
she should get worse and die. we shall require a post-inortem
examination_and a coroner’s inquest.’ I also told the lady’s
nearest relation the same day what I hiad done.  The patient
was muc better the next day, and grmdually recovered with-
out any relapse.  As a matter of course, 1 reccived, what 1
anticipated, a note from the husband to say, his wife was so
much better, my visits were ne lonzer required.  We were
both convinced we had the satisfaction of saving our patient’s
life, and we were not answerable, if no lezal steps could be
taken in so delicate and difficult a case. You will perceive
that the caution and advice given to the husband had a bene-
ficial influence on everybody but myself; but, as noself-intere,
I am quite satisfied, wfluenced l{xosc medical wentlemen in
Mrs. {\’ooler’s case in not revealing their suspicions, so, I may
be allowed to observe, no fear of any loss to ourselves for one
moment influenced us in taking the steps we did.”?

TRICKERY AND TRUTH.

—

We cannot sully our pages with an account
of what is termed an “jingenious professional
scheme.”

We trust the terms were used in a sense the
reverse of laundatory, and believe that none but a
pitiful trickster would be guilty of deliberate decep-
tion in the concerns of Justice. It is recorded of
Sir Matthew Hale that “he abhorred the practice of
misreciting the cvidence, quoting precedents in
books falsely or unfairly so as to deceive ignorant
juries or inattentive judges”; and no lawyer con-
siders himself the mere agent for the party. The
Judge, the Barrister, the Attorney, have their
several duties, but all arc ministers of Justice, and
the honourable mind never forgets the obligation it
is under.

« Professional scheme,”—the term is a foul slan-
der. Nothing scheming or dishonourable pertains
to the Bar. There are no “tricks of the trade” in
the profession of the law. It must not be reduced
fo a mercenary act,—its appropriate place is
amongst the liberal sciences interesting to the

whole community. Need we add that a science
which employs in its theory the noblest faculties
of the soul and exerts in its practice the cardinal
virtues of the heart, is only properly placed ¢on
the basis of moral rectitude and the principles of
eternal truth.”

IMPORTANT DECISIONS LAST TERM.

Very important points have been decided in the
Court of Queen’s Bench (Baby qui tam v. Watson)
on the effect of the 14 & 15 Vie,, ch. 7, the sale of
right of entry and the Stat. 32, Hen. VIIL. ; the fol-
lowing is the Head Note of the case—we will
publish the report at length in the next number:

« A. the owner of certain lands, conveyed to the plaintiff
by deed, which was never recorded; the plaintiff conveyed
to others, who registered their deeds: the defendant, A.%s 'son
and heir at law, subsequently released to S., which was also
recorded ; the defendant had never been in possession, but
the persons to whom the plaintift conveyed wére.  Che plain-
tiff having wed the detendant for the penalty under 32Henry
VHL., ch. 8, for selling a pretended right:

¢ Held, that the 14 & 15 Vie., ch. 7, would not apply in
defendant’s favor, for that only allows the sale of a right of
entry,and as his father’s deed was binding upon him, he had
no stch right; but

¢ Held, also, that by the registry of the deed to S., the con»
veyance to the plaintiff became fraudulent in its inception,
and therefore he could not recover.

« Semble, that the effect of the 14 & 15 Vie., ch. 7, is to
repeal the 32 Henry VI, and not merely to permit the sale
of a right of entry subject to the penalty.”

There is also an important decision in Reg. v.
Cokely ct al, on a point reserved for the opinion of
the Court: that on an Indictment for forcible entry
and delainer of land, evidenee of title in the defen-
dant is not admissable—and Reg. v. Williams, 4 M.
& Ry. 472 was recognized as a direct authority.

In Silman v. McLean, the defendant purchased
goods at auction on these terms: “Under £2.10s.
cash down; over that amount, but under £123,
eleven months’ credit, on approved endorsed notes
with interest”; and it was /keld, (confirming Wake-
 field v. Gonc, 5 U.C. Rep. 159,) that an action would
not be open upon the common Counts until the
time of credit had expired.

m——

REMUNERATION OF D. C. BAILIFFS.

In the last number under the caption of County
Officers was an article respecting the class of
officers who are remunerated by fees. Bailiffs

stand on the same footing, and the principle therein
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urged would equally apply to them. A correspon-
dent suggested “an increase to 6d. per mile on
suits up to five pounds, and 6d. for service; over
that amount 1t 8d. for scrvice; and making ser-
vice on some member of the defendant’s family, if
the defendant could not be found, a sufficient ser-
vice in casesnotexceeding £5.” Weare disposed
to agree with this suggestion. In the Common
Law Procedure Bill, as introducced by the Attorney
General, there is a clause dispensing with personal
service of process in the Superior Courts where it
is shown that service is-eraded and a provision
similar in principle to that contained in the 34th
section of the C. L. P. Bill, might with advantage
be introduced into the Divixion Courts.

It would be well before any action such as that
intimated to us, County Meetings of Bailiff’s, was
taken, if the subject was properly laid before the
public ; and our columns are open to Communica-
tions from well informed officers on the subject of
their ineficient remuncration and the difficulties
thag obstruct them in the exccution of their duties.

PARTIES AS WITNESSES ON THEIR OWN BEHALF.

The bill now before the House providing for the
admission of parties as witnesses, is at present
under consideration by a special committce.

We sincerely trust the subject may be thoroughly
investigated. It must be admitted that the practice
would be a saving of time and expense on the
hearing of causes—a thing valuable in itself, but
not to be purchased at the expense of a vastamount
of perjury, to which it would inevitably lcad. We
are satisfied that the County Judges, who have had
experience in respect to the testimony of partics,
will join us in saying that even the modificd mile
in the Division Courts would be productive of great
evil, unless discreetly worked. We every day hear
the argament—Erect a barricr to intemperance by
removing the temptation. May it not be said with
more force, encourage not perjury by presenting
strong temptations to commiit it. We donot profess

to have a worse opinion of public morals than onr! P¢

neighbours, but think that “ it is not wise (o place
temptation in poor sinmers way.” Seriously we be-
lieve the proposed change would not aid in the
diaeoveg of trath, but on the contrary would prove

most demoralizing in its effects. With a fair seem-
ing we should have the bitter fruit. The apples
of Sodom are fair to look upon, but part the surface
and you find abominations within.

THE COMMON LAW PROCEDURE BILL.

What has become of this great and really valuable
measure of Law Reform? Is it overlaid by an
inscet tribe of bills, ¢“the beings of a summer
day”? Have the Railroad Locomotives crushed it
in their course, or is it in the ¢ finers pot” again to”
appear more worthy of its anthor? We trust this
last is so. Should the bill become law and its
provisions extend to the Local Courts, Mr. Attorney
General will have done more towards improving
the administration of the lJaw than any man of his
day. A measure that a lawyer and a statesman
may be justly proud of, forms a lasting monument
of honour, to which no public man can be indiffer-
ent. The *“first law officer.of the Crown” is under
peculiar obligations 1o promote the public good by
improving the legal institutions of the country, and
though he has not to make a reputation asa lawyer,
yet may he add lustre to his name.

InpEx 70 Vor. I—The Index for Vol. I is on
hand, and we hope to have it, with the Title-page,
ready for distribution with the next (May) number.

1R ara.—\Ve would iudicate 2 fow ortors which we regret have'erep inte
this nmnter. At page Gl. third and fourth line from the foot of the second
calupm, fur *appiy? read “appear,” for “convenicon™ read “inennrenient.’®
Atpage 61, iv the thinl line, for ‘thercunto™ read “therewith.” At page €6,
thinty-sixth Jine, or “sach? read Ycach,
m

DIVISION COURTS, U.C.
(Reports in relation to)

1n the First Divivion Coun, County of Casleion,~C. ARX«TROXG, Judge.

Kessepy v. HENDERSON.

Quare.~If Intevim ovder under the Inseloent Debrers Act a protection from coma
snitment snder 92 3cc. ¢f D. €. Act. Vot a jvorcctiva if direct frand shown,

In this case *_judzment was obtained against the defendant
in December, 18534, and a siuimmons under the 91st sec. of the
Division Counts Act of 1850 was issued for the Conrt held in
November, 1855, and the defendant not appearing (dthoufh

srsanally served) were ordered 10 be comumitted to gaol for
twenty day’s, unless debt and costs be sooner paid.

The plaintisf took out 2 Warrant of Commitment on the 31st
of December, 1835, and had the defendant arrested and com-
mitted to gaol.

The defendant. by R. Lees, Esq., Barrister, applicd for the
dischange of the defendant, on the ground that the defenlzat
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being in the Insolvent Debtor’s Court, and an interim order of
protection having been granted to him, and running till the
15th of January, could not be arrested or detained under the
order of the Division Comt while such interim order was in
force. The Judge refused to discharge the defendant on the
mere production of the interim order, although granted by
himself ; but said, that upon an afiidavit of the facts, he would

ive a surmons to shew cause why the defendant should not

e discharged.  Accordingly, B Lees produced the defen-
dant’s atlidavit, in which he merely states that he was arrested
and is in custody, and that an order for protection from process,
&ec.. under the Insolvent Debtor’s Act was made by the Judge
of the County Couit, which continues i form until the 15th
day of January. A summons in the Division Court is accord-
ingly %:anted “to shew cause why the defendant should not
be discharged from custody under the Warrant of Commitment
upon the ground that the defendant was protected from process
by virtue of the interim order from the Insolvent Debtor's
Court.” The summons was personally served on the plaintiff,
and —— Campbell, Esq., Batister, appears to shew cause,
and refers to the 95th scc. of the Division Court Act of 1830,
the latter part of which says that, no protection order or certifi-
cate granted by any Comt of Bankruptcy, or for the relief of
Insolvent Debtors, shall be available to” discharge any defen-
dant from any commitment under an order from the Division
Court according to the provisions of the 92nd section of the Act
of 1850.

M. Lees does not contend that the order for commitment
was void, or shculd not have been made at all, but urges that
now as the entire facts of the case are brought to the knowledge
of the Judge of the Division Court, he should order the dis-
charge of the defendant, his commitment being in the face of
the order for protection.

When the party was called upon for the summous of enquiry,
1 asked the Clerk whether he was the person then in the
Insolvent Debtor’s Court, and although I had no doubt he was
the same, yet his not appearing or offering any excuse for his
non-atiendance, left me no alteinative but on the application
of the plaintiff to order his commitment under the am%m‘ity of
the 92nd section of the Division Court Act of 1850. Had the
defendant appeared and submitted himself to examination, it
is possible such facts in his conduct with regard to liis dealings
with the plaintilf might have been brought to light as would,
notwithstanding the order for protection, justify me in ordering
his commitment ; but with such an order in force, nothing shert
of direct fraud on the part of the defendant would have caused
me to order his commitment.

The defendant. if advised that his order of protection justified
him in disregarding the summons of Enquiry, was led into
ertor—he should have appeared to the summons; his absence
was the cause of the order having been made, and now that
it has been enforced, and no reason or argument advanced
against it other than the existence of the order for protection.
1 do not see how I can in direct opposition to the latter portion
of the 95th section of the Act of 1850 order his discharge, nor
can I bring myself to the conclusion that as Judge of the Divi-
sion Court I have such knowledge of facts or circumstances
beyond what are disclosed in the affidavit and summons as
would justify me in annulling the order of commitment, and
particularly as it is not attempted to be shewn that I had not
authority to make the order.

The summons is discharged, but without costs.

First Division Court, County of Essex,~A. Cuewrrr, Judge.

C.B. v. J.C.
Jurisdiction— Where cause of action arose—Where and how to be tricd..
J. C. residing at H. in the County of W. by letter directed

C.B. an attorney of Sandwich, in Essex, to bid for him at
Sheriff ’s sale in Essex up to a certain sum (£95) on lands

owned by A. M. D.—under H.’s own executions and an execu-
tion for one B., for whom H. was attorney, saying, that if there
was higher bidding, he would send other executions to cover
the diference, and sending a prepared Sheniff’s deed 1o him-
self for the land advertized, to be executed as soon as land was
bid in, to secure lnmself—he having as he said some incum-
brance (u: shewn) on the same ; besides which he wished to
have por veted by the Sherifl ’s deed. €. B. bid in the land in
J. Cs aame at £29, but Sherilf refused to execute deed to
J. C.till the poundage, being £11.7s 6d, was secured and
paid.  C.B. signed a draft on J. C. in favor of Sheriff for the
sum, which J. C. did not pay on presentation—having know-
ledge previously of the deed executed to J. C. on giving the
draft. The Sheriff sued C. B. in the Division Court at Sand-
wich, in Essex, and recovered the amount of the draft and
interest £12.3s., which J. C., though required, did not pay-—
though he admitted that bidding and getting the deed was
requested, but said C. B. had-bid too kigh, but said he would
pay £10 in full, which however was not tendered or accepted.
C.B.sues J. C.in First D. C. of Essex; J. C. before trial moves
on affidavit (that he resides in and the cause of action arose in
another county) to quash proceedings. The Judge held that
this could not come up on affidavit, but must be urged at trial.’
At which, the above facts being elicited by defendant’s letter
and Sheriff’s evidence and that of the Clerk of the D. C.

The Court was of opinion, that the cause of action arose in
Essex within the limits of the First D. C., and not in the county
from whence J. C. sent his" letter of authority to bid; J. C.
havinz sent the prepared Sheriff’s deed to himself to be
exccuted immediately after the bidding to secure the land (and
not having sent the money to pay the poundage, &c.) which
deed the Shenifl would not execute till the Fees were secured
or paid, which was then and there done for J. C.’s benefit and
advantage—the sending the Sheriff’s deed with request to
have it executed, carried (it is conceived) with it the implied
request, to pay the necessary fees to obtain the deed when so
exccuted. The defendant argues that as the request to do the
work of bidding and getting deed came from another county,
that the cause of action arose in the county where the letter of
authority to bid in J. C.’s name was written.  This is thought
erroneous. [t is apprehended that it C. B. had sued J. C.in
the First D. C. of Ezsex for the charges for agency for attend-
ing at the bidding, &e., postage, &e., attorney, sheriff for deed,
&c., the cause of action for this work (not however charged
for) could only be said to arise within and where the work was
commenced and finished ; none arose when the letter was
written or even when received. C. B. might have refused to
act ; but when he did act at Sandwich, in Essex, the cause of
action was in its inception ; and when the work was completed,
the cause of action arose where it was so commenced and com-
pleted. The letter was only the authority to do a thing in
another’s name at this place by the agent or attorney. The
charges of the agent or attorney were earned by acting from
beginning to end at this place, and the assumpsit, express or
implied, arose here also. The letter, it 1s true, (written at H.
in W.) contained the request to bid, &ec., but it was no request
1o C. B. until he received it, which was at S. in E.—Breckley
w Hann, U.C. L.J. 119.

So where C. B. pays out money for J. C. at Sandwich, in
county of Essex, on Zis implied request (not contained in this
letter from H.) but arising from the peculiar nature of the neces-
sity in doing J. C.’s business as his agent or attorney pursuant
to an authority to do something in J. C.’s name there, i.e.,
biddinz in and getting Sheriff’s deed to same title at once,
(even If not assented to afterwards, as in this case.) The pay-
ing the money necessary to complete that business as required,
raises then and there for the first time animplied promise” to
repay it without express words, at the time and place, when
and where it was so paid—and where, in fact, all the evidence
necessary was on the spot, and to be had at a very small

lexpense; but which would have been very heavy if tried -
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where the defendant resided, at H. in county of 1.
cited in Haneman v. Smith, U.C.L.J. 118-9.

The reason of C. B.%s bidding more than £95 was not entirely
explained, except that the two exccutions amounted to £202,
u‘ls Sheriff did not feel justitied in letting land.cwa at only £95. )
as there were still otaer executions in . C.°s hands without |
rendering execution on ieturn of wcols on hand. &e. 2 torwhich
reason this judament was limited however 1o £10, defendant’s
offer—not including the costs on the Shenfi”s judement agrinat
C.B,, which he could have avoided by pavine witheut suit—
nor interest on thic £10 offered. av it iy be fai:!y presumud
that it would have been paid at the time if zecepted.

AR ———

See cases
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COMMCN LAW,

Q.B. Conzax v. InEnasn. Jan. 11.

Banker crossed cheque—s: Bone fides” of tal:er of crossed
cheque.

The crossing of a cheque pavable to learer docs not
restrain its negotiability; the cffect of it. i to throw ugoen
the person who cashes it. the duty of shewing that ke took 2

fide, and gave consideration for it, bnt it docs not cast!
upon him the responsibility of enquiring iato the titie of the ;

]

Q.B. Jerremes v, SovTit WasTeny Ranwav, Jan. 11.

Tyover—Setting up ¢ jus tertii” bythe defendant,a wrong-
doer, against the party in posséssion at the time of the
conversion.

Where goods are in the order and disposition of a bankrupt
at the time of the act of bankruptey. but after that time come |
into the ownet’s possession. the person in posseesion mav
maintain trover agaiust anothier, converting tie gonds to hisi
own use, relying upoa a valid sale of tl:c goods to him, Lefore 1
the act of bankruptey, and such person cannot by way of f
defence, set up the title of tne assignees under whom he c.?;es
not claim.

Wueerer v, Scuivizr. Nov. &.

Contract—Tale quale—¢ Such as it is.”

The deferdant aaraed to scll to the plaintiif ¢¢ Calcutta
Linseed,” «tale quale,*? the two Iast words signifying ¢ such
as it is.” The linseed was found to be mived with othor
seeds—but it appeared that « Calcutta linsced ® was always
mixed with other secd to somie eatent.  Ou the trial, in an
action for breach of warranty for not delivering « Calcunta
linseed,” the Judge asked the Jury if there was such an
sdulteration and admixture as 1o alter the substantive ¢har-
acter of the article more in truth than might reasouably have

expected.

Held, no misdirection.

C.P,

Dzexrox v. THE GaeaT NoxTuEss RarLway Coxpany.
Q.B. Jan. 19.
Railway Company— Passenger—~Time tables—Contract—
False yepresentation—Action.

A railway company are bound except where preveated by
#0me vis major, such as a convalsion of nature, gy the repre-
sentations contained in their time-tables, and where they
peofess that a train will run at a panicular time from a station

on their line to a station on another company’s line, it doss
not relieve them from liability in respect of failing to carry a
passenger the whole distance accordingly, to show that they
tan the train to the limit of their own line, and that the deten-
tion was cutirely owing to the other company having ceased
toran 2 train in connection with it: they knowing at the
time at which the tables were continued to be published by
them that such other train had cveased running.

EX. BrioapnrsT v. RadysnorToyM AND ANoTiER. Jan. 12

Lasement—Flowing wc:tc);]—Orcc:iﬂow from a pond—Natural
hannel.

Whater. the occasional overflow of a marsh, pond, or well,
which, spreading over the surlace without flowing In any
channel, or by means of sublerrancous courses, not traceable,
is not the subject of au casement.

Q.8. Dorr v. SiterparD. Jan. 18,

Factory act,7 & 8 Vic., ch. 15. 5. 21—«Fencing machinery,”
meaning of. .

In an action for an injury svstained by the plaintifl in cons
sequence of the non-fencing of acertain shaft, u plea allegins
that tk:e shaft, from its position could cause no danger,
therelvre did not requite to be fenced.

Held, no answer to the declaration, and therefore b: *.

Seepnay v. Baxrea. Jan. 19.
Attorney—personal undertaking—Liability,

After isstic joined in an action, an_agreement was signed
by the plaintifi s attaraies, the defendant’s attornies, :mls“tho
defendant, which, alter providing that the record in the
action <honld be withdrawn, and that ecrtain things shonld
be done by the defendant within a specified time, stipulated
that, if these things were not so done by him, his plea should
be withdrawn by I' s attornies, so as to allow judgment to be
signed by the plaintiffs.

Held, that the defendant’s attornies, who had sighed the
agreement without professing to sign on his behalf, were
personally liable in respect of the plea not having been
withdrawn.

Q.B.

WaLr v. Loxpois AND SouTH-WESTERN Ratnway Conpany.
EX. Jan. 22
Practice—Costs—Abortive trial-Jury discharged without
costs.

The costs of a writ of trial where the jury are discharged
by the judge, without returning a vexdi{:t,ry being unable to
agree upon it, do not follow the event.

EX. KiNGSFORD AND ANOTHER v. Menry. Jan. 23.

Goods—Sale of goods—Fraud—Right to rescind contract—
Propcrty—Trover.

. When a vendee obtains possession of a chattel with an
intention by the vendor to transfer both the 'propeny and the
possession, although the vendee has made a false and franda-
icni representation in order to effect a contract or obtain the
property, the property in the goods vests in the vendee until
the vendor has done some act to disaffirm the transaction;
and the legal conseguence is, that if before the disaffirmance
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the fraudulent vendee has transferred over the whole or part
of the chattels to an innocent transferree, the title of such
transferree is good against the vendor.

EX. WINTER v, BARTHOLOMEW, Jan. A4,
Practice—Interpleader Act— Trespass— Staying proceedings
in action of trespass against Sheriff.

Where an action of trespass is brought against the Sheriff

for seizing under a writ of cxecution the goods of a third party | ¢

in the same house with the goods of the judgment debtor,
and which have afterwards been returned to the real owner,
it is competent to the Court or a Judge to stay proceedings 1n
the action under the Iuterpleader Act. (1 & 2 William LV,
chapter 58.)

ManN v. Tie Gensrat SteaM Naviaation Coupany.
Ex. Jan. 28.
Practice— Damages—Special demage—Remote—Carricr.

A cartier of packed parcels sent a number of parcels in one
case 10 2 steam packet company to be carried from A. to B,
The defivery of the packet was delayed for an nareasonable
time. An action was brought by the carrier against the com-
pany to recover damages for the delay, and it did not appear
that the latter had any notice of the contracts of the pachage.

Held, that the plaintift was not entitled to recover damages
in respect to the loss of customers who had ceased to employ
him in ~rnsequence of the delay, although claimed as special
damages by the declaration.

Q.B. Mazre v, CianLes, Jan. 30.
Bill of Exchange—Pcrsonal liakility for other persons—
Acceplance by drawer for others.

Where the drawer of a Bill which on the body of it appears

to be for goods supplied to a company, accepts the bill in his | of

own name, adding in the acceptance, the words ¢for the
company.”?
Held, that he is nevertheless personally liable on the bill or

acceptor.

CHANCERY.

Eowarps v. MarTIN. Jan. 22,

Foreclosure before principal due.

‘Where default is made in payment of interest ona mortgage
of leaseholds, and there is the usunal proviso for redemption

v.c.K.

on payment of rrinci on a given day, and of interestin
the meantime, although the day for payment of the principal

has not arrived, the mortgagee may file a bill to foreclose on
the authority of Burrows v. Molloy ,2 Jo. & Sat.

R ————————————
CORRESPONDENCE.

T the Editors of the Law Journal.
GENTLENEN :—

May 1 take the liberty of suggesting to you the expediency
of publishing forms with respect to Probate and Administra-
tion, which might very well come aiter those you are now pub-
lishing. 1 think they would be acceptable in most co .nties.

Your obedient servant,

Port Semis, Feb. 6, 1856.

{We weult be gled to reccive any forms that may be forished to ur,and
willl aelect those we conider beet, or prepare from them forme, in our jedgment,
answerstie, Jt 13 very desirable that there should be uniformity in all the Sur-
yogate Cousts, and we willingly aid in the matter.=Ep. 1. 1.}

CHaxLEs RoBINSON.

APPOINTMENTS TO OFFICE, &o.

The Honourable 8is JOHN BEVERLY ROBINSON, Baronet, C.{B, Chict
Justice of Upper Canada.

‘The Honourable WILLIAM HUME BLAKE, Chancellor of Upper Cenada.

The Honouratle WILLIAM H. DRAPER, C. B, Chief Justice of the Court
of Cotanon Pleas,
n'l"h;‘ Honouruble ARCHIBALD McLEAN, Puisne Judge, Court of Quoen's
enc!

Thaal‘{omunhlc JOHRN G. SPRAGGE, one of the Vice-Chanceliors of Upper

ans
The Honourable WILLIAM B. RICHARDS, Puisne Judge, Court of Comme
moun DPicus.

The Honouralle JOHN H. HAGARTY, Puiwe Judge, Court of Common

cas,

The Honouratle JAMES B. MACAULAY, e Chief Justice, Court of
Comnon Jleas.

The Honourable SAMULL B. HARRISON, Judge of the Ceunty Court of
the United Counties of York and Peel.

JAMES GRANT CHEWETT and FREDERICK \\'IDDEILTEQM
and GEORGE DUGGAN, junior, Esquire, Recorder of the City of Torouito, to
Le Comunissioners under the Heir and Devizee Acts, 8 Vie., chap. 8, and 14 & 38

be Comua
o [Gazeiled 19th Apeil, 1986.)

QUEEN'S COUNSEL.

The Hononrable JAMES BUCHANAN MACAULAY, late Chief Justice of
the Cours of Common Pleas, 1o be a Queen's Counsel 1 U, C.—~{Gaxetted 1%h
April, 1858,

NOTARIES PUBLIC.

THOMAS LEVELL HAMMONND, of Caledonia, Gentleman, and WILLIAM
P. OSHORNE. of Simcoe. Exquire, Atturucy-at-Law, to be Notsries Pablic
m U, C.—~{Gazctied 20th March, 1856.] °

CHARLES MAGRATIL of Toronte. Esquire, Barrister and Attorney-at-
Law, and WILLIAM MENODELL, of Torono, ‘-Isquire, Barrister and Attoc-
ney-atefaw, 10 be Notaries Pullic in U, C.—{Gazetied 19th April, 1866.)

ASSOCIATE CORONERS.

ANDREW HICKR, Esquire, 10 be an Associate Coroner for the United
Cowuntics of Prescott and Russell,

.lg.\ll-ls ALLEN, Esquire, NL.D., to be an Associate Coroner fur the Conmty
NMCOC.

GEORGE PATTERSON,; Esquire, 10 be an Associate Coroner for the
County of Curletou.
{Gazetted Itk April, 1008.] -

THE DIVISION COURT DIRECTORY.

fntended to shiow the sumber. limits and exient, of the several Division Courts
of Upper Cannda. with the names and addresecs of the Officers—Clerk and
iluf,—of each Division Court.t

UNITED COQUNTIES OF NORTHUMBERLAND AND DURBAN,
His Hoxorr Georex Boswxiy, Judge.

First Division Cowrt—Clerk, C. C. Neville.—Bowmanviile PO, ; Badiff, Peter
Coleman--Bowmanville P.O. ; Limits—"Fhe T i i
uu:merish\. H i ‘'owuships of lhri""lou

Second Division Court,—Clerk, uel Wilmot —Newcastle P.O.; Badif,
Urvin Dean—N le . O.; Limits—"The Townships of Ciarke and

wers.

Txird Dicision Conrt—Clerk, Thox. T. Day,~Port Hope P. 0. ; Beil .
i\‘_k‘a;m;on;l—l’on Hope 1.0, ; um.fi-m To‘;vp:ahipof hop anhl'}'“awal ’

ort Hope.

Fowrth Division Court—Clerk. \Villam Brodie, .—Nilbrook P.O, 0'“’
of Cavan); Badiff, Robert Joncs—.\lilmk P.O. (Towmhip‘z.lm 4
Lmiu,—-'f‘he ‘Townshipe of Cavan and South Monaghan,

Fifth Division Cowrt~Clerk, Thos. Eyre, Bul.’.—Cobonrg P.0.; Bailiffs, Orville
Dean and Almond Buck,~Cotuurg 1. 0.; Limuts~The Township of
Harailon and the Town'of Cobourg, The o

Sixth Division Cowrt. James G. Rogers,~Grafion P. O. ;: Badiff. John
‘Rl\\khn:,—ﬁnﬁon P05 LimuseTe Township of Halmand and

nwick.

Seventh Division Court—Clerk, 8. Burritt,~Colbome P.O0.; Y
‘Thomas Fortune, Colbormne ¥, 0., and ?v'a Hodges, Br}iil);u’n P 0.3
gp;:—'l‘he'tomuhipdc“nhemdpmdlhe o\mﬁpcl‘

righton.

Eighth Division Courte-Cicrk, Fdward H. Smith, ithfield P.O.; Beilip,
John Wright,—Smithfield P.O.; Liwsitses ‘Township urray
Mmo{t;’e’l‘owmhipofarig'bm The oM

¥inth Divisien Cowri—~Clerk, John no;‘gaq-re P.O.; Charles
Jones,~Perey P.Q. ; Limiig=’ Tmfc’,‘dhﬁyﬁ '

Dir' M?hmﬁm.ume 196, Vol. 1. on the niility and neesessity Jor this




