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[MARdlI 4TI, 1902.
DIVISIONAL COURT.

B1ItBEUKLOAN Co0. Y~. JU)IINSTU'(N.

The plaintiffs aire a buiilding sociocty iincorporated4 undier
E.S. O. 1887' ch. 1f69. The defendaut -Nris. Amiia; Johni-

ston wa> onuithe 20it July, 1897, the holdur of tlie foliowing
siock iii the Socity:-

6 shares permanenit ,tock A., iu ber own mne.
-1hae inistalmnent stock C., "in trust."
1 ehare ins;talient stock L., "in trust for Miss Amnelia

Jolinton"
1 share ixistalneiit stoc(k C., "iii trust for -Miss 'Marjorie

Souxe ihars of instalinent stock B., of littie value.
on the 2Othfl July, 1897., MIr-. Johnston exccuted a trans-

fer to the p)laiiits' treasuirer. ais sccurity for, anl advinuc of
$700 then mnade io lier, of thec following: "Ail miy stock
iii the said copuconsisting of shares of ulasses A., B.,
end (% stocks held Il mne in th. said comlmpay" On the lst
Octobour, 1897, she ol)taiiedo a further advance of $600)o fm
the coxumpay axxd tr-ansfeircd Io thie treasurer- as scrt
"Ésix share.s of class C. instalmient stouk." It was adimittcd,
thtt die six shares, intcndcd Vo hoe tr-ansferred were the am
six shares às those standing i hier naine as trustee asabe
,nentioned. As furthcr security for thiis advance, ,he CC

cuterd on the samie day a in motgage to the comnpauy upon
lands i Strathroy sud Tomrono in hich it was rae!c Ota
she was the owner of six shares oif the capitaL stock of the

umpany, and thât the comipany had agrecd to Advance to
ber $600 upon suchl shares, with the miortgage as furtheru
seeur ty,

Afterwards, fixe defendant, Frank K. Jolinston boughit
fromi bis mother, the defendant 'Mrs. Amneliai Johnston. tIie
Strathroy property, assumning tlue mnortgage for $600 am
paying soume money iu upon tlue six shares of C. stock.



AfttTrwurd>, t1w o1ufendant Anna K. Juhn'dn bougt froln
Franik ilteSr. rypoetatfo h ~ge of ler
rnother, Amevlia, thte T1orunîo proprî, w îl-bIe Io t:he
niorigagev foir $60,i h issurlwe. Finllv -x 1~v
1901, the detfendanjilt Awula K. J(ohnlstlol purchaiil fr-mlier
iotlit-ir, Amviltuli, her spod q in ti he -ý.x >haron of C.

>tok, tujee.t 10 dite $<i)00mogg.
'Jhi acton wa bro ght agarnt Mýrs. Amnelia Johiusten

Frank K. 11>1ision, and Anna K. Joliniston, to rucoveur thet
iwiiouint of both mnortgages, anid, in default of papiment, for
forec(losure o'f Ilhe initereat of the defèndants in thle stfocÎ.

Thet deufendarlýit Anielia dulîvered no defence; the dfn.
ants -Anna and Fakaditted the making of thie mortgagqe
et the lst october, 19,and the transfer of six shares of
C. stock te the plaintifrs, but puit the plaiintiffs bf Ille preof
ot the( mlor-tgage ot July, 1897; they brioughîli iuto Court the
arrears upon thle ynortgage of October, aind the plaintifs,

aeetdthe aniount iin satisfaetion of lsucli arrears.
rredefendanit Amielia wais examined by the plaintiffs for

dlis-o%-eryv, and parts, of hier exatuination were read by the
plaiiitiff, at the trial, the other detendants objecting that
the, examinationi was not evidence against them.

The trial Judge gave judgment in faveur of thle plain-.
titfs, and the defendant Anna appealed.

'P. If. Bartlett, London, for the appellant.
T. Il. Luseemibe, London, for the plaintiffs.
The judgient of the Court (STREET and BRITroN,. JJ,.)

wvas de!ivetred 1)y
STREET, J.:-Thie defendant Amelia Jolinston lield

ail the six shares in trust for lier chidren: as te two
shiares, Ilhe trust is declared on the face of the certi..
lleates; as te the other four, the words, "in trust"» are suffi-.
cient to put a person dealing with her upon inquirýy, and ber
evidence (put in 1by the plaintiffs) shews that they were
held in trust for lier chidren.. .. .. The coiinpany are
affe.eted with notic that she was net the owner of the share,
and had ne power te mortgage thexu, just as any other par..
son advancing money upon the shares would 'have bee..

. .. here is no evidence, of any authority to lier te deal
with the property, and she lied no more right, as far as
appeers, to nxortgage these shares than if they had ýtor>d in
the namnes of her ehidren, instead of in her naIne in trust
for tliem. . . Section 53 of the R. S. 0. eh. 205 relleves
the. eompany from the duty of seeing te the execution of aixy
trust te whicli auy sharea are subject, and enables the cern-.
pany te pay meney to a sharehelder who holds shares upoxn
any trust, witlieut seeing that the money is properly deait



witi, b,-v theo ahýare-holdvr aficr rviing : it; bt it 11, no
tentitie 1he 1,puyt lund mnc lu A. wiîh cxp 1,1oice
thai he W~ a nier îtsi fir B: Banik if Mons!~a v. su mpy
12 App, Ca--6~;$m~o .Mu&n~Btk 1t3 A. C'.

149.
The oinly >harus whiLli Iiaýýi-t 1b.\ iiv m-rîgag( o l,

1897,. mure lte >i' (hrv if u1ass A.
Thu iornpiafy Califtcosliae hir 1 no)rlgages>

agaliit the( (14fvndant. Aima K. Joilnsîo, jn iit
cqLàhtV of rvvp in the land inortgagvdq is etd e

causne thuy ha\ e 1notduî an 11 )tt iuu t io. r, alt1i th l 11,e s ho
acquired the quty thal aîîy othler iiuortgagu uxiýted iniiihe
b.nds of te cornpany : Stark ', leid. '26 01. B.ý -2-- ,

Thu exanuni;tioii foir dî>iýuvcr of Ainelia Joluiston, is
iot e.viden(c againa;t Anua K, Johnston.

[MARcii 3RD, 1902.
DIVSIOALCOURT.

II'FFEiRNAN v. Mc(NAýB.
Wff~.4ontrutia-lCq (itf Infre4s onl Iimcltrt to P)c

boy I>ei-' (if lund'(-slile uif Land by Te8utr ;er makinig

hsM irtl-fa(iltiur, fBcjet

Appecal by plaintilf frOm) judiginint (if MACMMPoN, Jl, ill

ftetiOn by a legatee uinder 11w \%ill oýf Mloil McNab de-
ceased, for ils cnrctoand to) set a:ýnde a rvIli,e of his
d ais thereunder. The testator- devisud at farmi top ach of
his sons Johlli and Albert, c2liargeil with thu paymvnt S2,0oo

a»di $1.000 rpctvl. ubeetIylv soldI bithl ilc
fari te Johin, and took fiak al xnortgage for 8,0,with
intereat at A per cent. per annumui. The 911l clause oif the,
v'iii was- as fuflows: -I eeb author-ize my saidj extutors
te) purclhase aini erect a fit and proper tombalýtone( 0Ovr MnY
paive, and 1 hereby will tha.t my execcutors d1o pny omer to
my heloveil nephiew, Edward Ireffernlan, Ilhe interest accrulîlg
frein the paymunts te bhe miade bY Johin, Jamecs, and Albert

MeNaI yeary, unil tht' lsI payen lamade by theln to
mny exctrand not before thon wvill my executors furnishl
thein mwith gond ind sufflicient dea"At the time of Ic,
death of the te-stator, Albert was i indubbted io im. TI i
tria Judge hed thant the plaintiff, thie nephiew, tooik noithing,

uand vas bound by the releaise he, gave.
J. R. Rioaf and W. T. J. Lev, for plinitifr.
E. F. B. Johnston, E.. and J. 1). Fcnrigfor

defendants.



Th'le judgniieiit of the Court (FERGUSON, and -MEREDITH,
JJ.1 was delivered by

-N 1-R 1- )1 r 1, J.-Font %%hichever point of view thia
beq Il (-t is looked at, it fciils. 'lhle gift is of speýcifie

natulre.-Ile 11nwrest on eerili paylNilt. it is flot Il gift
of rnoneyý chre uponi or to bu pi oit of aily particu lar

prupely. ''he î iiscelf is MO~n It particuilar in)tereast.
rrheni if the case is to be Iookedi al as iatters stood he

thle wilj was mlacle, the gift faîl1s. Il co l th halve liad
referelwe omil to th)ie paymileils wihthetsaof wl
John11 and Albert were to havt\e macled, unlder the wîll tn1 r.sept
oif1xw lndsý bv it (1(.\izz(d if) then. Th11-so devh i wexc,
revoked b)v thlt sale of thie Iandis, and( theru arle nlo pyl
to be- mladIe by' Ilt sonis iindelr an rv iso of' thle will.
Thiis is admiittued, buit it i, cotede tat thie e-irviljttanjeý
exisýting at Ilhe ilne of theu iiikling of the wiIl are to b.
ignloredl altogethler. ai thlt will is to be readl a', givinig theý
plaintif!r thle initerest Uipofl anlY idben froml Johni and)

Albert exsigat thu tinme of thet testator's ticati, and, as
Johnl theni owedl t1epeae monley' of Ille lands, *nd
Albert was indtehtedl to hlmii also for some arreajrs tif relit,

flsare tio 1w takenl t be thespcii paymlenits the( Îintereat
uipon wichi thie plainitif! wasl- to hiave; but thiat con)ItenltiOlu
fai ls uponi thie prop er in terpretailt ionI of ilic0 w; lL IIow eajn

thie wordls usedl be aippliol to some arrears of reniti luw
c-ati siteh a1was i looked i poni as the payttetits te be madt.
by*% thymi aiii in respect of whiielî they are to be fturished,

Mirlier provislins nuadle inii e will shew beyondf rea,,Ot,.
able qutiion whiat are thie 1)tipaym ts the interest lupon
whichl thle plaýintif! was to lie paiti. And, in the face of these
provisions, it is neot faiirlyý openî tci argument thiat the gift
to the plainif! was of anyiting other than the initerest upon
these payn),iienits. ']'Il(,h learneti trial Juidge seern to
hiave failleni inito an errer ini regaird bo the tinnuail paymnents
of $150.

The gift to the p1laintif! al becausec the thing' which
was given never came iibt existenice. The lais diedto
John an(] Albert were solti anti convey' ed by the testator tq
John, anid Po no payînients are,, or ever were, to be reaUyv
inade unider the will bY theni.

It is itot nieessaxry te vonsider thie question oif te val
idityv of the release g1iven bY the plaintif.,

Appeal dlismiissed with costs.
Carweron & Lee, Toronito, solicitors for plaintiff.
Cowvan & McNab, Walkerton, souiÎcitors for defendants.



I[\RCî1 'dRD 190-2.
Lfl\ISIO-NAL COU-RT.

GLNEIAI v. B 1sSE.-

Soiervliev. lawin 10l C. B. 583, Taylor -'. IIaNv-

kinq 16 Q. I. 398 anM Toogoot v ping, 1 U. IL & IL. l-,,
per l'arke, B.. al. p. iip3, -ý1

Motion by Idfendant 1( seuaI d verct ani jtgîeî
Por plaiSUtin mi aionl for Ine tril d buf are Btovi>, M. andi

a jury, andi for al neirial. ThU plaýinUTif MIaS enplyti
deLfundant as7 a sa neinake.r. antid whuen ishr plain-
tiff fromn hisý (mly let efendanit iiipen u of t:wo
ýOther vmlye alledi plainif!i al tieif. Subsequentl111 plain-
tiff callut fýor his ýages, anid defundunit againi callud Iiiai a

tblieýf. andtited to, pay Iimii 1ii ags ThIc jury -,ouiik a
vritfor p)laitii!i for $1danage.
W.J. O'eifor defenidanit.

J. 3. Godùjey for plaitif!.
Illte utg ntof the Court (FI.RbLSOX, J., )ErrEDITU,

J>wias dlerdby-
MEEIH .. :-Thie juiry we-re to1i in uffivt -if

youi b l e l defenýqdant anti h1is win yu 'ou wilI

imea«sure t1w dalnages by tlite very siutalleat you canm find.i

but, if you lie the p1laintif! andi Is M'it1QsSes yoil would

give him goot round danages, lot however up Io $2,(40 nor,

anything necarà.
Nor wcre the jury warnied that they were not bf givo damn-

ages for the siander given ini evidenvo, but not sueti for in
thsaction.

Tbey ought to have been so warned anti, if tlic obseýrva-
tions as to thec amiount of d1aînnges were intendeti ýs bini(-
ing ripon thleni ant not mri as suggestions as to what,
they mnight or probably wouli (Io, they encroae-hed uipon the
province of the jury.

But the nwst serions objecton tb the cour-se of the trial

is in the. ruling, and charge to the jury, lIat, neither o! t1e

occasions o! îhe plication of the aUlle sbandes %"s

privileged. They wvre both privilegeti.

Tiie ground of the ruling as to the first oasio vem.

to have been that other servants weecalleti iii or present ;

that cannot destroy pridiege, espeeially ini suvh a case as

tue, 'wiere they are mnore or icsdistinctly concerned in the

mstter. This is abundantly elear: see 'Soinerville v.Ia-
kins, 10 C. B. 583, and Taylor v. Hawkins, 1G Q. B. 308...
Rt is sit that on the second occasion a stranger, a muere



bysîtander, was wvithÎn hearing. That does flot necessarjlyremanve» the privilege, or prove malice. It depends upan theeircuw.stances; of the ce:Toogood v. Spyring, 1 C. M. & R.181, per Perke, Ji., whasze language is very applicable ta thefcsof tlIis case. sete also Hunt v. G. A. R. Co., [1891]2 Qý. B. 189; P"ita.rd v. Oliver, [1891] 1 Q. B. -174; 'Pncerv. M . I. C'o, 33 U. C. R1. 8; and Milcar v. John3ton, 23

The Second occ(aiýon wasý privileged; the plaint iff had him..self to blanme for raisin.- a dis;puiîtton in the pre.zenue ofthe stranger; and if there was no evidence of acutual inalioeethe plaintiff shauld havec been flofl8Uited.
Buzt, upon the whole case, there was, I think, enouglievidence ta entitie the plaitiif ta go to the jury upûni thatquestion; the onus; af proof of which was of cour'ýe uipm

him.
It is well ta Say as littie as possible that inig--ht in any'Way affect thent question at a future trial; and it is enougýfor the purposes of this motion to refer ta the contradictory

character of the test nnony a.t the trial upon almost evezyinaterial fact, and cali for the intervention of a. jury- ta deter-~mine where the truth lay, and whether ilefendant acte<J ingood faith or maliciously iii accusing the plaintiff af theft.
New trial directed. Costa af former trial and this motion~

ta lu, in the action ta the defendant only.
R. C. Le*,Vesconte, Toronto, solicitor for plaintiff.
Bobinette & GodfreY, Toronto, solicitors for defendant.

[M-ARCH 3RD, 1902.
nIVrSIONAL COURT.

BALL v.FAR-MERS' CEN'TRZAL MUIJAL FIR INS. Co.
F<re Inrne-pp<u<n-Dgrmof Buîings - rw, by

Applicant a( Requeicét of I;isurers-Omi8on of Sair-ima fpo
-Eet of-A gent.

Appeal by plaintif! frorm judginent ai junior Jl'dge ofCounty Courýt ai Middlesex in action by plaintifr, a clergy-.
mni, ta rooirr $200 under a policy issued ta, him by defend..
ants an hiS dweiling-house, which was destroyed bY IIre, andwas situiate on Mill street, in the village ai Lio>n's Head, T.he
defendante allegeýd that iu his application and in the diagram
af the premises moede by him, plaintif? amitted ta mention
or ahew a saw-xnill situated 90 feet froni his house; th4tthey are prohibited b 'y their by-laws froni insuring auy
building within 150 feet ai a, saw-niill; and that the applica-.
tion dlaclosed this iset, and required that plaîntiff musat



ScY, by it a,,( fjlicdarm i uliig' n hi i

beell a brvalI1 Of a, statuitory coniion"l, mli ilhe u'Iîy was

G.C. Gibbonils, K.C., for plainilif.
Gorge ý11 imur, for defendalits.

Thie judgrncut-" o)f the Court (jFERGUSUýz(N, J., ýMEPEDn'u,

J.) %vas duliîerud
MEEITH, J. :-If it wccthe dutyv(i o!e flcjaintilf toi

baeshewnl thlat buIildlingý upon thle digrw ;le anot Silo-
ceed. There is nin(lmg, howcvcr, iii uny o f the qiuest1(is lie

was required to answtr, di(;l r indýirecvt1y bo-aring upon
the. point; nïoth)ing te dirett blis ;attenition to) any' ruquire-
nients oJ tlie cornipally rect inglM" it. 1lkie1 atged(111Ç n good
faithi, andl didi n4it kniow (of surhi requiireniits, liaving, read
onIly whlat was printcud uloni thei facel Of thiapictin

Nor is thiere anytJiing anwer pn thie applicaition to

indicate that it ji th applicamt's d-uty toý pro-pare- the dia-

grai. It, is upon that side of the application resen ,cd for

tiie cert-ificaitioni and the answers of the .oiinpanyi 's niicers,
anid ixe correctniess of the diagram is to be certifiedi te by
their uryoand lic is also te certify, aion- othecrtin,
to some personal examination of the property. So f ir there
is nothing requiredt from thie issuired in onetoiwt
tiie diagramn. But in his application he lissine a dcaa
tion that lois aniwers te the questions and the descriptioni
of the annexed diagram are trie an( oIplt iii ail par-

ticulars,. l'he word. "onnexed" is not an aipt one Vo indi-

cate «I poi thle other side."l And th iagra waiý d1rawni
by irn, but it was. drawn upon thie wiritten requcst of thie

dqfedaits'agent to " please: draw- a diara e the poreim-
ises." Thevre i., no objection te Ille digrm,(son of thle

premuisea m'IV. It, is objected to for not Ihwngbildfings

Dot on the premnise.s. Iii other wodil is conitended( thatt

the applicant shouild haive furn-iishedý( a digaigiving a1il h

information xnenitioned-4 in the prmntedi directions on the baek

of the applicaltion limider the wodqlialgnuxi." But thiat

vas nio-where requIiiredl of Iiii, nni d( lic ad no (wcdeo
il. On. il ûontrary, lie wais asked te gi%,e n dliagranii of the

premises, atid thaý,t Il( id(. Thie onlY 4iiiadow of ground for

tiiis contention is thie dleclaration of Ille truth ap(d corn-
pteeeof Iiis aniswcrs and file dlescription ini thle diag1,,rain.

But thiere i., no deekLIratf lontiafit thie dliagrani is drav in,

accorlanee witli sucli dlirections', or thiat it gives th fior-

naliein thiereini xneionediiý(. Before tlic comnipiny eaum pstly

*woid a policy after Iosý upon siieli grounii* in sud'cas



as titey mus a II]It least havei a declaration from1 t1he ap-
plicanit that the( dliagrami supp)llies thie information eifd

in he rined iretiosor otherwise obltainl a represulntat<>n
froin i rspctngth maticrI thure ieni d >,t, Batier
v. (naLa ife Aýsiurance Co., decidd1 hy flie Court oi

Apelfot reýporteidl. As it c-aimnf righItly- le said thiat th,-
plai iti il n a ýni manne igr ri epjri senq - thai(-i J t t11E -re we re nio othler

butildlingýs witin iij f(ret of tht' rIýk, nor flhat thedr4e was, any
eoneaxnetiof, the fact thiat there, wert, how can Ilio policy

It i. bndnl cIear on thie evidencei thiat Miller. w-ho
took thle applicationi, m'as fhli fec ats agent.

Apelalliowed wvithi costs, Tit(l,,tf below set asîde
and judginent to be entered foir plaintifr for aiunt of ls
with coakts of actioni.

Clbbons & Hrarpier, bondon, solicitors, foýr plaintifr.
Daviif]diobrts<on, Walkerton, solicitor for defe-ndantsz.

MARini 4rl. 1912.

ROSIE v.CR EN
I'faMn-kfateen:of Cloiim - .1mendment - Electin - lPeeatg-

WrUi (of Rmoi-Loeg
Weethe plaintiff indorsu(d hie writ for penalties uinder

the Domninion Elections At 1900, and4 by' ha statement of
dimi alsked damnages at como aw, and theoreafter ex-

amined1 defendant fo>rdicer
114od, that plaintiff couild xiot afterwards amnend, aj

raimi thle penlait y under Vite statute.

lJld lso, flint the( provisions of sec, 131 oif the Electiong
Act inust ho taken as sublstituited(, in actions lirouglit under it,for the general p)rovisions of thie Canada Evidoee AMt,

Reg. v. Fox> 18 1'. IL. :343, dilstingulishedý(.
Appeaibypv 1laintiff froin order of FETSN ., at tihe

trial, dia;mis24ing motion l>Y plintifT for an order to amrid
ilhe stateneilt of dIaim byV adding te the 5th paragraph tilt

word. " rind the dfnatacted contrary to the( Pomninion
}Eltitions Acf. 1900, and i iete to iie plaintiff ini the

émm of $1,000." The, ùaim, as indorsed inpon ilhe writ of
'mrntons, was als follows : " $600 for penalties under tle

Domi-nion Elections Acf, 1900, from te defendant. beiing
Rnonvys forfeifed by* the dlefendant by' reason of ivilful mis-

fumegai, aef, or omaission on his part ]in violation of said Act.
and .1.., refusing rind mgleeting fo perform obligations andj
formialifie rvquired of hlm by said Act. Thtv plaitfif ise



elainiýs $C01 ida;mageslu f roui thIe ilenan for N\rougfitlly de-
prvn liti!o h igh )t v()o ait thlectio hdOn

the 7t1 dIay 4dN~îie,1>0,o ene toi serve in the
Meusze 'o! o nsO!fand for theý ,icioral 1isricvt of

the city. of Lodo. ,Th writ was i iue onlte :3Oth Jallu-
ary, 191 h saeinto am (clived 12t1 Mfarch,

90)set onlt that theu defendaniiit ac(tod as a deiputy r-tuirn-
iD eileeir at thie cheîonînctionuid; that the plaintif! was
4tittledf te voteà at thi olig-e whcvrilc heefend(anit w-as

in chre 5) thiat th dfndntflsl a.nd( imila1îou1
rfsdtoi allo)w thie lintif! tol vote;- a)d thle plainitif! claillcd

*$.,000 anld .osts o!f action. Thelm motion for leave to amenIld
wa not iadel untiil the 3lst Uceccmnher, 1901, jusL a Neek

l:efore thie trial, and was referred to the trial Judge, whe
becard it oni ii 17th, January, and dismissedI it, uponi theq
grouind thagt the( plaintiff should nnt Lieloe to amcund
go as te sue for a staitutory penalty, after lie had elected, by
bis stateinenlt of elailli almi hy examiniing for dimeovery, Wo
proeed at commlionl law.

N. W. loweIL fo)r plaintif!.
C. C. Gibbonis, K.C., for defendant.

Vie judgment(-ri of tlic Court <F,ÂLicoN<nitmDo0, C.J., STREET,
.Y., BITTON, J.) WaS de'liveren by-

STREET. Y. :-The plaintifr having two remedica open te
hlmii, one bis commnon law action for dîaeand thev olter
his sfittory\ action under the l9thi, 131st, and( 111rd sectionis
or the Deiio(n Elections Act, 1900, appears te hanve issued
bis writ claimiiig the penalties, but to hiave altered the franie
of his actioni whien he came te deliver hi, statement o! chaim,
and te bave then claitned only at commniv law;- for thie dli%-
tinguiisinig choceite f the actioni for penialties poinited
ont bY the l31st section cf the Aut arc neot te b)e foinnd( in h
pleading. It appears te) be niecessaryv te preserve in sonie

wya clear Iine between the twn claýses of actieni, becauise
of thie plaintiff's riglit ini the statuitory' action te have thet
4efendant cornmiftd te prison iin case of nenipaynmient ef theo
anounit of the penalties for which jud(gmient is given, as wcll

as on accoilnt of thle limit cf binue allewed for hriniging thiat
action, and for othier reisoiens.

The defend(anit, trcatinig thi, as a commonl)I law, action,. stili-
3ulitted te icvr in it w'Vithoit objcton Th1ueo

wbether thie defundlant mnight hae(lesulyrsse is-
coevery iu case the actlioni hadl bwein brough-t foir the pcinltis
given bv se, 19 d1oca net scmn to mne Io lie cevereil1 *y th H i-
Sion iiu Ieg. v'. Fox. 1-q P. R. ý343, byv reaison ef thlespil

Provisions e!' sec. 134, whlîi mustýz, i thiik, ho takel Io lie
suetuted lu actions brought under thle Blectienls Act fgr



teenral1 prvions olr-lf 1 Il Cilaada EliIt~ A, 1 111-n

Thi j st,.iony 13 1 lin~t iroducet i,o i nsfrpu
..lti tilled r lht ,Aut\11 1 te ýi1 Iliw t'cpIi~ Il thc Iliwr4 ru

tha1,t risc~ r fi il t r. he -tuulitd 1I fro-i vi a tl 'il a t 1in anr
act i to ree li ptnit 1i 'Il arin v. ltrcac4hcrlll l f 1i 1~ Qi iI 1 ri
j~7 i aiunde r r . Wi , 11892 2a Q. B. 321 Tr xorug v. Iý. l

~Vitod 11 2 Q. B. 11 1.
The eciiof Rcg. v. Fox. 18 R.1. 313. turnod uipon a

govrnth' al nid not uipon tht'gl ripovnilii of
cudence *L f.c n, thrufor csaih al mule gui ialij

aplplicabl, Ill civil uijts Ii thIn Province,
1 thiiik, theureforel, thlat thev dciftendntiii in ac l(tîin for

Pel*;itiies Ixnighlt haive stIucssfulliv rg-istedl aln attcnîipt to coml-
pI l li to) sbit t an etniainfor icoer; in ali
or'd lin cIoIIninonI law acution ho wa is of couirse bgolnd tof subI-

Tit U> ef xaninatiiion, ai Ile did si).

t i -It (1 1t t 1qf 1i i co cry ' hIi (-1h he cOitli 1not hailv e IlhaId i r
ani actin forI pentiesi heýý] thton aplieti- to) amlelld hlis state..
ment oif diaimi hy t ini ig Il cionliim into one for penlalt iI>.
At t w1ic Till, hei imade tho a ppl iclatilon, mor, than a vviar hiad
t*xIiried sincev the met -oniplainvid of wasIc omniiiittedg. and he

(' Iu il flot hav trout al new action for- theu penailties: SC
Ht - 12 of thel Act.
1it in k, untier these irei san-s thatfotilstnl

iig thei indioorsimntl uponm hli, writ, thil pliîiffii inuat he tk

ri - r i, ant t11 f111ft lte atppl g(i1 h 1ouiti be dismriinssd with costa.
f. . E 11io(tIt, b1ondoirn ii, s( 11îc itour for plaintiff.

ibos& llarpert- London, slicitors for defendaint.

Emwuii;iSON, J, MARC 11, 19I 2.

FOX V. KEN
Vortuço-? D'eolffrr*it lfortgqgr<ll Action for Sai# l'y Omc

RYauilRoe for Iiii,r,eIf Optly. Jmproper.

i)avitniport v. James. 'd 11ame 252 11., followe,l
Mfot ion for leajve, ftci anenti flta plead ingA,, il al miOrtfigg

JdLt i1 1dapNt ik tae J. aioniv , deoeed f h a jo1gýini i ri il thes
moitrtigge m admnùistratoir of Johin J, Sien, whiodi si



defeuldant Kluem becalne enltitlud as une o',Il(- lit~o h
$o on-hi interest, and on i0hMa,1S2 adu the

mlortguge in quevýtioi [1or $,0;tepant!ad1\amig a1-
t5tatcd in it, $1.100, and( olne 1"(rr, .1t othcr$0. rr

WV. A. Skeanis, for plainiif!i.
A. E. Kýnox, for dfnatKcn

\V. -1. Tr feir.frd, edntSok oheti-d that the
plaintif! sh1ould no(t lia- asýked- for. reIle as to) 1isý omn dlai
of *100ani i[lturls anId (0sts o011Y, l>uit haveîneude the
cdaim of defendiant Stock; (-iting i)vnotV. James, 7 Tiare
252 n.

,Fj~~nousONi J. lowdtemimle of Jamews J. Mailon to bc
struck out, ani dirvulud the lug oett conforin, ms
far as prautivale, to the forîn of devree givé-n in Davenport
v. James, supra.

MARCH 5TIL 190-2.
DIVISIONAL COVRT.

'MAC-NEFE v. 1?05E].
Iu(u~t-4«êUtÎ lu sdeniitjt Nert Frdend -Imprm idryit l'iUgal<rn

-$ý00 Iwrurred Io IM1114rce Do C>fla('h of Infant to $200
Wor*l-h of (Joû8 Rqifleqition after MaJflorfty mwsI be in IVr<t-

f q--R. S. O. Ch. I (;, . 0'.

Appal v defenldant 'Strawbridge, and litif!i. frolli
judgmniit of Bi), C., dI:Sllissing dai of appellanlt Straw-

bridge aginslt hlis lideenat. J. Il. Rose, for cnrbto
iiiid indonmiiiityN for and ini respectu or ail costs, hiahbties, and
oblligations, i 1învud Iy tv a1 ýppe-1llt ini anl actionl of RoeN..
Witers, iii wiehi flie peln Strvbrdg was tht nex
friend of Rose, andi vopaitif ithi im;i and re-fui'singc to

11('14 Pose liable. to plaintlif! ffl o e cs ineulrred.I
A. . Alesorl~i K..,for defendantf Strawbridge.

J. B3. ClarkuC, for plaintif!.
C. IL WiddIifiel1d. Pieton, for dufendlant Rose.

Thle jud(gmenIt of thle Court (FAcNRDE ., TE~r
JBR1Trroer. J.), Wa1s di-i010 lve « hy-

STrET, J. :-, y t1e will lis' ahrleft Iiis farin to
ilis widnw (now Wites)idringÏ tlie riinoritv of liis soni.
thi endn Rose, 114an toRose olî lien hoevame or
alge, and aiso gave her il the ehiattuls on thev farm, d1irecting ý
lier to lkave on it cehattels the 111( e of thoise, shei reeivu(d.

Shrlybfore defundant RZose vaine of 1ge, r. anI Mfr,.
Winters, whio lived on theu farm, advertised a sale of chattels.



4IIW tw 1 il n~IraI iat uf >h ir lw n, ïfh Li~ S>r
tiltd Mr" ai l. Iiedeedn raibMe lv~

il li -1e prý NIg~ agn~ r. audi- Mrt I Vnlrý t
~tnin a aIeand thý ot!iiqt'îu1wvvxerr- h

andp M r& W îelrý lgrecd l lihu ai rt1t 1ng liablly 
211 jtCort, bl u vel ua 1y1,l-t ined lei i e tfi 1N% wih
$20 la trt t! eht thlt ceneedeil Muto o! ph~, 1h e-

clî d upn -1t.
Thl, rule. i> that a nex.t rido!an infanllt jls -vtit ]ld

i ,iiii rrtyv f ronj i ii ti L! i i1 pr,,evin i ake a 1 ri priopetr anild
Inetkn 1iî 'au earl atirudewe 1 ar n<1 ,t able W,

t'lit t l-ed to iuiuîl îi j inco jrr-ct Sitrawh r;id iclir rcd
cedst l 0$ il irv ;tnîd iifeýrt a dimubtfiil clai Ili to god

wrth $201 irhi Hngh to be (, cou-i i if il weesh

id P lit igat Iln i rî j wbaiî l appar 1u r i d i t 7 11 s
h1ig ly probblel 1 tat i1t1f 11w l i ia gqn - t . Winer, Ilho

necv*ltsisary'. To hold lim ý1 il tled ti) charge , e -s eu5itgiagaiul

the infant mould be te) offelr a p)ririnînll b> raidi and inmprudenit
Ili gaion". Ilit Ilibl 4heuI that thi, $'20 wo1\t rth1 of geo4dý

il11l 1- l ;dI nulhae ee prierdwihu ineulrring a1n> i l -l
at. iil. A> tgu tilt cimi itgatin> the- infant, hw im; ( hariv prl-

Ici 1d bI P. O.e.16 c ,hi- rat ificat ionIv nul ig Ili

1>.t llrkiew'., I>i'îun, plaint if? lin per'Isin

DIVSIOALCOURT.

1 iV JN COBNDU M ''N A N 1> MIC(A C 1 J. L A N

1e1so O! MKEi 1)1TH1, il 1C.iJ1, ki Chambe IlPIIl' 117
il irilud l'n ipl l .3 ( F.\1,.( il 11 4 ; . J ~Rm r 1 1 .>

W. E-.N M(ýldloi, flor 1,1tiiffs,

G. 1 .Niti. g 11 , 1n1l 11, for . % d fi Iudaul It.



MAIcui 3Ri,102
DIVISION.AL COURT.

111:1m v. SPRIAMOTOR CJo.

c'),dt1racGft e 'l'I l <u- $ «i W 1, , ?t Le t1,r a1.ý P)m0 1n rt-,ýfat î.a cUln
oii i. - El idettce.

Brans~ v.1>wi, x, 601, and[ Edwards V. Ifl(Inler, 1

Appemal b \ ih.fvndants froni ()Fmcn ofoUTv, J., in
favour of plaint1iff t'mr $:329.1qi~es $1,50 paidl îin Court),

baa t lllcge'd to 1we dueo for goasohli by\ samlle( andl du-
i Vered. Thle defenldants eutrlaimiied for dainages for,

deIa-y iu dueiivering1 a1 portion of the goteraIn rinltted
eaaoge-and allegcýd thiat thcy were nlot of the paper,

veight, or quiality vgee 10 be( l'i hd an -mi rolit $ 1 0(
into Couirt iii futoIdiiffl' 01 aim. Th1w trial Juldge bvMl
thlat thle cotati'Writing" bewwen the parties, dated 251t1

~erar,191 wscaelldby n g evn exb licdl
a 142tter'of ith April, 1901 whîehlic hu'hld liad not In, eon-

temiplationi anyv raifr dana l ad %was a waivcr ini any

eVent of anvY di]I, antli disiissd li eou dix rcjcctilg
amy vinc olltsidc the le2tter.

P. Il. Bartict, London, for plaintiffs.

Verg . Shpcy .C., for defendants.

The jugetof tle Court (FEI<CUSON, J., MEREDITHI,
J.) waem delivoer4d 1by

MEREDITH, J.-TheI( trial WaS too UbrUptly d1oScd; theV
Case shold L'ive been trîcd olnt in' the uisual wa.

It nay weIIb luiha, if there NvatS no breachi o! thie first
agrermentl before tHie mlaking olf the seown, the dufil)d-
aita e-a have nuo caimi now for broacli of any terir O! the
esrlivr agemenuicss also a lircacl of the later one.

But 1li, defedani alegan aimi in respect Of,
b)rceaehes. Of 1l1 10 e gemn before thle making o!f the
later une; anld the plainitifnir sscibecemi iee
that, if there were nny stieli, tliey were ease hlie e-

awts' own dofait, arnd in anY caise were sifldby the lter
agreeient.

That agreieint, liowevcr, ducs int pulrport lu 'hi satis-
faction oreeieay ul am;nrifi whllyinun
slstent wtiseidis

Affer brcach thiere rniist be a ls or accord1 iiii sal is-



Theurv is noq ruetaýu; and thi, question of acc(ord and satî
facio 01Wo offlf.ýý 111 fhi IuIIt be de;mnd pnall

thIl rdvîani lidnvwhc a u adduuu auý â', t rial,
~Phu uwr greeneuti~ eidulluO, auld s.hvuld hi'c vt u

wq ilht ut c ailno ) e-xL 1 ld al ojt hu r c\i, lidene.
A >qul,1tiutedi proînide iinay, If ture buo a goodl considera-

ioni, anti if suq illtcndcdt( 10Y ic pare b a %;alid satisfac-
ia1 , jf tlhi brquaih 1)f 1114 . 111i)r pruîui1ýe. Tueli oulustlonl

wuîhhr tIli part iue so ag-ruvd iý, mn buch I a ( l'. as t bîý, line
for i hu ju ry o .qjr foqr i lw tr ial 1Judge1 i t ric 1 \vht ilq i I(
ntor\ ('nti on o)f alii nuy cu E llans . >uwis, I E. Col;a

ThereI't tiust bul a new trial, unIIl.sý ilic partivs ag-rte t q a
riAfureunt anti,ý a, nuiilwr party b ouglht thku ruiling 11i (Iues
tiqqn, ;1il COss sould bv (.o>I, li thlt alctionI.

H' l. Rarlcît, bon oaliicitor for plaint ITjr.
~tercitiî Judd Drongole & Eijol, Lonidon, soIie itobrý

for dfna s

[M1C 3nn1, 1902.
1DI1VI SriONAt. 1, ltRT.

EE .: T11OM i sON.
WurÀ- ami~ r4ggJon ibi UurjteLaae foar

1 i mi .41 Woirk-Jit-qy mitoncdum(o18-tS 117,2.

AppeaCII l byV dfendanliltt Thomp11 ISOnt front judmn ot]llýI i
'min ty (Couirt (if 1PuorthI for $ 105 and costs in favoumr o f pliiIr
Ir, imid for appe l ]l Ilt on1 Ilis un terclatim fo r $11.9.5 and
costs, 1in act IlOn i ri 1hat 'oulrt te4 rlcovu ir $ 1 (;. 1, lx1te

Ila i 1 ) iv bu liq. t q pla1IitiIf fo)r Sa wing sk Ilding1- and pi 1infg
IN820 fct, of 1 lxuiber duiî red by de ften aits t plainltifIr',

il]i Ilu th\ i 1 higu of 0 t, o' w, . The act io n wil: isnissedl
as4 aginst dendt 191LII Marsh lo tIle ground that, to tlIe

kn1eW lt4gu- dof 1Ihe' pliti l, bi' ;W tei V nl as agent' V for lis cIe-
Idfendant. TIc appe)iIlllt brouiglt inio) CouIrt $90 as- theit
ballance duei' illeýging,ý that the nuxubei1r (if fqet of Iilunîbr was

ouliy Il,69 acodn olg mesrv as agreedi, aid
eand$100 fimgu for t 1 ic negl i gunt, uns il, and1

wMefuil wyini wblic. tlle Ilumber hand ben aw and piiledl.
Tli e plainitif! rs-ppae on fliic ground thýt flire

anout,8?1.9.5, a rddas damIIage..ý to defendI. Thompsonit
wa;s, upon)1 011. Mildnle exefieadtat if also heu

thajýt duifendaniiit. NIarsiafIl %va,; joinrit 1'ly able asý a picpl
11 . D 1)rit .fon, for defenldauf Thlotpsion.1
J1. Ildilgtgm, K.C.. for pllaintif!.



Theý jud!gIne lt -1f 'he Qr lLtSNJM uùi

J.> waê eicrdb

aga il~ i ht1 Ill n<an M r.i1 hnhhchdhv i
teonî jonlvhbl thdfud i'hoîî>on that
co l ilo 'lw accunýdlhe iu th kturl oiu,
thevre iý co eilcc of sudi towrt if Ilu p1 ýii u
Upunjl lhu rnauiî mwilh Thuupon Mr>li w'a nither01
dirol-tl1v nior indirect ly a poarty to ilt: if upon' thIe 1 ranaci(lonI
witjh Masal enutrcvragaisI Ilina onL1% iii tho
absenc oA evîdec of hi- audhorxL% Ilo 1Ain THomicon; andl
if plain 'u, IIAmhl as a guarantlor of Thmsnsdit-b,
Ille action faits beaue h gu1aritnIvo i; nlot in wýritîng.
llo0ldig udîntaginsii Thoimp>son, theuru was ri, it liter

couIrsi buit to, IiSIIlis tic cton as \oa, don, aginSt
Marhal.Nor c an Ih limiling as>o lothianue dude t) Ille
pliif pon is uoilraci uilh Itc def11dan 11h-4np11

lx.rigbitly ditre;it i> wýclI11)or in lt(- greatl xîîa-
e)f eontrali, tory c iidence adducc at iho trial. . . lt
la- eeuotghI toi ýav thlai thle uonel u>ioni as to) tilr I l ari iuî basI
Dot been1 dis;p1;aced uipon, bult is; cll suppoq , rtc bv, 1 the 1 wblet

Ilinc !gini 1I cae Jdmn, howcvor, in 1c d Iwilas a S1:
tirs, onught Ilno t e hlav \been g i %ven a , if uponlm cros q 14n,
but the autits allowed inim epmet of dcwive mwk shouldi

bave bendilnc1(ted froin ticl mntount ii mlhil w dh
benpayall for theu murk if prpelonc,ý attl in accordi-

aileir with lit coIll lait Ca d judgiînt1 untercdi for] till balance
ouly. Thei-reý is nothing te) she ltat an.v other- ihai Ille
Uauald jillgiii-lt in >1uli a case. szheèuI4 be vltered: sec( Cope
V. 1licka, 2 Cr. & M. 2l14:IW .Ilîtl Q. B. 1). 26

M reV. Goehr,10 0. l?. 41l iare v. Welton. 119
;. it 1 ni a i .2i)1 ; Rivaî vi\. F r; >, 1 . 11 I. '2$S . Tire

deneof tendur and paynent inito C ourt was not supportedl
by Illeeidne

Appezal allowedl with cosý. Judgxnent te lie entered in
Ille Court below for polaintif! for 33t)danigus with costa

ilp, vie in ille 1132.
Cros-eppal iSInisse.d with oss if there.t be ally costS

oJ it net taxale( as costs of Ot appeal. Theu tnoney in Couiirt
01hoi be poaid oit. te Ilhe detfendanklltThmo

iileuett & Bray. Listowel, solicitolrs fer plaintif!.

J. J. Stelvens, Teeswatur, solic-itor for defe4(ndant Thomp-
pon.

. frh & ateLit dl oicitors for defendant
Marshll.



1 LEKLY corRT.

Pi i t 1, 1 / "li IEf A$LS10E

i l Il-4f M ili U l

tetii ïd or i fo kv 14 1 îtO fo l r prtito 1
or part' t i . MIi ihaelA- iui dtc ý-I i~v the hindi in quea

tio ut if,0 to ltwodagtei Elizabe. I th i 1n sarah aaý
ten t in ( tMonl-. Surahi dit-t ini1$~i and bv her ii

deuý jgd lier bail iteresî'to liehr siitr fo 1(r lte wilh rk-[lamlder
toi rt in nplî ant iiec1 tilt- Pe o l 1 lur %% .il 9' 0

!ere upt i t pel Ili r tlu exeutot'r, a ol l l 1 t ie 11r
iai! ilîrs il 1î 1We eoniel Of t h(' ib' î Ie, I lf luiilnjn

J. 1.3os for peitne
E. vil ir o r f l i (, aiii Gi. F. Plut lan, Nailp:ince, f-r

V.] )l~t A , i iîne- Wi1th1ou11t th, vo iien of l th teilini f-r
i.., thre i Iu juit l1il underi-ee '2 of 1 >4ht Se t

1Mtc 'l'a Re Talr Ch 1). a t p. 1, 3 C'h Il 1 Vi.

Cit- r> it pa 612 1w 1ea 1, J Z; le NMe1rvy, 1 5 W. . 3
Uv1e Ilr, 211 . &\ MI ip.21,22 pe Wod Vp. Mid-

fd1 t t' i e ' ie , ~ ae 11f pp. 10 31; lie I>nns l.4 A R.
267 ad as li prt it ioln Muriicilr v. Rioultonl, lk 0.R 14 t d

mu.~ ri relyv, re ferrvid to the ( Par tit ionl Atr sec.
L1io i. A lr, . 1.)1R.455;N Mi v.1I Knoitiys, 1..> T. R.

J.) .1 - _ J., gave orl juti gnient at Ii piiIiin[o thIo
Cour tt daY following the argumewnt, hiolding IhaL undeltr

nei thIer Act uouid anr orderi lie matie.
NI3i-uiu dismissetid with -fo.at S.
J. 1BalWdeunl, Kingston, slicIior for petitioners.

Molrden- & Rtani, -Napance, solicitors for Elizabeth

CHAMBERS.

CLERGUJE v. MCKAY.
D~w'orfr-Po#5uet*m -p.igtege - Letter* letwree '*rIo ,

CYIo*N~tr f, inuxl bc Bt fioreh in Affidvit

G rdnIle r v. 1 rvinIl, 4 E x. 'D. 19 , 0'YShe(a v. Wood. [ 18 91
P. an, d Ainsworth v. Wlldinig, [ 1900] 2 Cli. 315, foi..
lomvil.



Filo ilnIl v. - rrr ( P 1 1. 4o3 reere

Apelb 1 IîiT rn rdru eriiC!nbr

cvIInIsn pantf apliainfr 1 îc tld'honp
ducu n fonidvfîîdnt >rcîoi, who p t jl P a-,~

eertan~~~~~~~~~ lctr'bîutnhii.f m .I .. ,diuItu-.0

di.~~~11 Urm tha îh1 wre il v 111,1111i ili'W111

ofî ee îi'' If id Il Iuitr-'I , Il. !! MW îîîrfrnc

materuls 1hwh ,r V-w !i [u~ !o in hil, acin mi ti

6111 i tr cu fth ta ii 1 1 1 Lu1vdtfi'11 'fo le vc 1i D'f 111l' I.

u'bemp li ' iam î i i iîîeat jon f i- 11 ,,Id hv ý c in lO i. 1 ! 111

the~ ~d l M, he~at1 Ilia daN 111É,r tol> mlif Ili' rla''l

whp s olvtrai m ipi lai '1114.fli il \rLrxe

to ý fr(,mii[ l'rir,ul cîpvit 11w solicit - for ma. a lo bîr *î

,nurvNatiOfa 1kleT Ferc iln h1ý diin in, onei Ilw îlI!

oFC1soIk1tr ' for ue. i (i- rferol toii i mallontr' 100 1.1ar

. Nîit.satd 'ae for vilt ldvfvn.î 3vtn

who in ti owm v- if tu (m 11 o1nil sm quMin III fel ("l\

11 ci i t t 1 r , r )nne for ih epiîntît fion 1e iJl 1 11 >e îîbr

1899. At thaty t1inwill thielvrii c oîat, tlî~iiit 1wn vmhe we

fendnt ash wgl ifor othý ofate o icr(.) fni le 2

laad~ 1900, shrtvhefr tire fid îl legalr watst toier; an-d il

feemantu PY'în auJ on diiiatd t)11g of tlui ue htiovt

w» i wrîte liv tonablolo requi re îom. Ille~ clie t eltergvi

s foni re (ite citon ofty o h '2Oîh ,Tanurv. o10,.Tliwmît

thit is- a letter froin nîhce(- soltr the l>re'îon wic 11 lil

gota tie 23rdol Mi, 190.Th ciQ action (for lii dsrplii doi-

Dort innecirl was - uito tht et Muxl i, ci00.

*taîethatg the s(Iciorepin teli cnfidcent ofsiIiii and apr-



f~t 1-9ij r. iiti tut ii~urI v. l ibg i uu CILýi
iI ~ ~ ~ it 111~ dviio iot Lwun r lf a ru, t i ~r i P. i

1U - 11 tha it iinl a a ~îwaîuii~rqI~

Ippim a1Io , Ddivndn no u1k etr~lia

Mm' il 41w2

iîit IIAMBERS. 1'

IHf 1 1rtrg- Ezaudugftq, . 1 g r ( o4rrui otri i g ii-(*»upvu

k u 1 1 fii 1 d1ri ir t ~ r o an otli of ] ra ikay (ai u tas.

k rx kub'r fIi r 1itr uder le S 3v e1eùtI khai % l ig

regark l1 îl 1 l~aro if 11i1 4<11 in) phax vi exaziucq no
wuuid~~~~-u lc~idr .iantte onay

Appeal bydefendant ffrut urder uf M1te in 'l er
ul deenan1 f1r di ,u cr ac il i t t i r of n h defenuan!w ts.ý

liin (h; . '1 acio 1a .ruh by lite wij %f a ) lodetu who,

1 w II. k ild iihî . illi ehrg uf a pa11 ssng14 eri1vi trah.;i o defendtl a,

chargm i f the11 ein h of the I trinJc ol lý in qe st . il cibrl îeraiiii
hi tli v tli lt4p.1ielii dVedns ruadm s ie (r aI % :w pl i o11 t acc1 i ewa

rt RE J.i-1 r1vi it, m oan iv1 to earo si i - jh Ir r-
-mILao of lvr fn whu mro i il cxainc at s n fi cerss Wf th

S1t1114 ani mane anduli ilue ain t'o exilnt las! the a na



fn 1ih ý- à rii Tr1 11 Wà 1'. Li1.B.~1, ~t
IlP. Il. 3*$91 1. 1h ! ruid , ~ o whw , wa1 Il 11 ,r 1

the 1 ii\ a 111 uurî 1 and ix G10r [!id NI,[, nnii 1, ~ .

of theIl1r 1 7-Tri iii u trawq l n t1 a he 1 aili î hvee

th-at part;,ul ir ocainald retb rvîduaI

lhe se--1i r il do LOII>1, lap*a to be appiable o tui-

i1r 1the 1 cars duin thir Journcv, bIut 111 un9 l ot
-il th 11nductIr.

[The lea;rnedi Jugc he keere il Ki.ht x 11 randli

Trunk R. \%- . 3 .B s;W~n. InonSreeýt

NV . P'o, 1 . . 2;ai a.eau.QtwcIe, I.
W. Uo., 18 1'. R, 6.

Nolie oiftcscae cmtoetoctn h cil

uponl whlichi a odco asamtc v 11ho t'olrtsý t bc
t,,ated as ani oilicuir of the( (-coimanyv. 'Iheg prinuiple %vould

uJn<ulttd1y% he extenide.d at onice tg) eml lesofa inferioIr
grde eanid thle dilciof drawingl al line anwcr ould
begre&ly incrensed, if we weeto hiold anenn-dir

examinahie undeolr theRue
Appeail allowedl.

ie & ODnguToronto, ïzlioitirs for plaiintitf.
Bell & fliggar, sBllile, oliors fFbrdeedt.

TRIAL.

BITRRMELL v. LOTT.
,xrent-Ugiht of ua-ear-Dwil~ nd NerrientTe-

Action (1) for ai dýclaration that the deofendantii %vas not
entitled to a righit of way over thie plaintiff's premiises, or ta

,usintix on the plaintiff's premises a certain pier, aind for
&n injunction restraining the defenldant from tepsig

(2) for a declaratioln that the plaintiff was, en1titledl, in con-
atlen with lis fouiffnr uies to tke a 1 dshag

into the tail rac~e under thie dlefend(anit*s imiii one-ihirdi f

th vateýr of thie river MNoira;, (3) for an injunction ruestrain-
ing thie defendant froin obstructing thie taîl race-( or mmpijed-
i.g the fret, disehaiirge, of wa.-te N3aiter fromn the( plaintiff's
wator whieei; (4) for a miandaJtor 'v ordler upIon the dclfendkilt

to rmnove ail Obstructions froml the tail race.



A. I». Aviknwor:h .(, iind WV. N. Firuofrpan

:, ix Aniý ,k11 our -l i, ki.C., tnd E.pa 1. 1>oîr for dcfna rt

i l i a rt m% r.Ti prper Ilï dIow- iwn 1S',ad Il 'h vlin
loif sud- defedan Ill,-t~d wvilir , a on-ii the)l a

INX I col d ii n ae1tott'lt llo, rl ad
W iiîn Blee. . ofi. [t. liiJulvt,l, B M l ieceker ý i t e

t B rrif ilio inîerest an d satinm oion . it irh~ idt ti
M 111 -1 rieeckert- td- i n nv 1 ilk11t l ntri ftlip n % inr r t! nutk,
prt u 11t l iii i d -11m leu 1he uira, 11 I , 1ud B rre i t lep
tu buuîI t iiI, n%- itri. Burreil ie gl1t)udo\ in 1 a i. y

hh it i outh ne (of t h ier and the pIslatf, otion - ut mthe
propeTiritr t e il it thei f ory uer:,"a I)lid-t ied as

],ung toiu t hargoS of thei e ead i lf(f rom. M iii :1 atretu i

3h. 11 w lure t, e:di i al( the cen-t re lil il he is ewt

piop ierc t te wea treof;iý lo lirue 4rigl to us[ the wat
f t,% iv er t he exiiit t nt is l b. onethr (* re flowm teii vIl

1h 1111 h ofil P-2, rive, a te daw )Carge ,11 the 'ie wute
mî h rvra th mucnenent pla th% erur, b ut

jeet to he charg cf kee ing tL inut haluteml dam
fin repirte-- tg, extentvll ut ) one-third t the exe twef
il,tc. The ltaor Ellis dýirectedl( taif i f o 4n aw Culi amn-

pion poeard tnd puchasthe pro-iiictl te the wesL tv'- iea
di e tifc hc plaitif i l i tilihof ditveil e li i b V(Il

Ih pl, 88'2, eoxîveyd the am oe to Lpoftn.,i T re ,-

Theli- tovyuewsslîctt h oenanta iniýýýi thel 183deedi irp
f o romBîeeertif Burrufl In1u#dtndnt LuIt poern

the te eain ror lli aurnd utoIV 1h , feundry buid sdt
wIý4iater por in and ontinue a oevdbs suhliith aterest dea
Lot i 1882;mtrwih eepanifte en 1 er l



Locean oi uiviîwhaîl i- als u ~eîipe.

187 aisi thati the Spring -t lhat vu !wth d;I.açr!ý
e river, andi a Ipîtrj ab U t111 >0111h Il nsi 'f 1lt'u \at e
ept amway by fret2 , 11e said thIat, prit >r t( te W ru
)n (If ilthe lI da ,)Il %%ecrbsn iis pllacesi et1 frinl Ilhu
nk of thev river, as a re1iin al t re t. tuiccrill

ollbuing farriesi away f roui thi. iauik ito tise ri\ er. dur-
g higli waer. Thi~ vribwerk, buit out 141 or lu beu ito

t: river, wa;s knownl as -lt Ilir-tn, oriseîl n"'1pier.
.. Mr. Baker sîaîeud thiat thlire-stand1sdbe lîred

great isany tirnm Ky piecS bg Uarrieot fn t MI d nsI

; the spring freshutý, ani if injursil bv lte fret--ItL of
wm8 and repaired in tha year, no, appreetable voxtens ua,
ad to if . . . I ai', h îe, satli>fig-, ans(i 1 -o finid,

mat it was not intil 1887, aller thu fIrestansi me, injurei
ý' the freshet, and upon ilso being rebuitt, thalt it %%as ux-

MAId to its presenit lengf h. inito the river. . . . iii88

ie defendant became tlie owner in fee of the premiCes lie

C)w OeCUPies, and in 1887 lie ias tenant of that portion
wjied by thec plinitiff, si flint, when the lire-stand wa-s
atmided to its p)resent position in the latter year, flt (Iod-

jidant was in occupation o!fli wh hole properfy....
ven had 1 found hiat, flic extension to filicfot pier tas

ad. in 18,andi therefore exseiin p)racticàlly ils pres-
it condition when the defendant becQameicý puchse o!
i, present pinises, lie could flot dlaim a. riglit o! wav over
i. pkaintiff'.3 lans to make repairs to fihe dam andi pier,

riless it was a riglit of way oecupied and enjoyed nt that
nu s appurtenant fo the premlises. The 12-foot lane \wa,
pslgned as flie way by whiehi repairs could 1be mlad, to) Ilhe
amn. The damn is wesf of the( line of file plaintiff's feund1(ry,
-hieh forms flic easfern houndary o! the lane, ansij fII pjlai-
1f, under the devise to himn, 0s chargesi wih one-tird nt
he coat of keeping flic dam i replair, with rit o! entry

*) -yepir. . . . As the p)ier sud not exist in ifs plresenit
onditian whien flie defenntf purehased in 1885, nor dild

he pier then exisfing produce the beneficent cfef s wh \viix
t is clained are produces by the exising liern flh defendant

ýannot ceaini a riglit to repair it 'o as to kep if oxcn

,i ita present position i flic river. . . . The channet
hno whîeh thle waiter flows whichi propl1 fthe -helIs

ndrthe plaintiff's foixmdry and flie' defcndant'. faetory is.

in artiliCial one, and whcre that i, the case "ayright te

leflow of the water resf s on some grant or arrangenient,
'erproved or presumnes, froi or witli thie owners of the



Tht.fir M d c'eune ltht. bîlI of Ehat 'Yrliî,ut

ltheareof . I îngim to miht . anho! th. s id r11 1tr aiimTý-r iot qsha rt
th-t 1, waitieij iniio thrtr . i d rivr i thd.r mot tunungt. q l

;he t iIo r i T t ini i -a ei v i i plac stat ru a id d i hv
ofhi. chane et'wdtrtor b th. dtw isorh ivr Bulrrll_

ill t on-tidk-1, ut thtiwie o!ht rliver pIllltht erin t
xnt~n, an fir the delanîfw hecan hepeaerter

Le "s th. r, etonr n s~e ns sieIrý h. atr
pltofw ninîrutdvor h.snetteenn:tn

dar C. Porerets p. i(t for


