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LAW SOCIETY OF UPPER CANADA,
(Osaoonx I¥swL.)
Trinity Term, 22nd Victoria, 1858.
During the Term of Trinity, tho 'ullow.-—l:g Qentlemen were called to the degreo

of Barristorat-law :—
ire. John McBride, Raquire,
isquire. Nicol Kingamill «
omes Wardiaw Tayjor, Keq.
* On Tussday, the 3lat dsy of August in this Term, the followlng Gentlemen
were admittud into the Society as mcubers thereof, and entered in the followlng
order as Students of the laws, thelr haviog bestn classed a8

'\. YLLIE & MURRAY, 21 King Street East, Lincn and Wool.

1.y

Geoorge Palmer, u!
Robect John Wm,

Sollows :—
University Class:
Mr. Clarkson Jores.
Jusior Class >
Mr, Thowmas Ferguson. Mr. Hugh McMahon.
“ Mactin 0'Gara. “ Th?ml O'Brien.
% Alezander Roberteon. “  Alexander ocke Roberteon, Jum,
“  Robert Smith, % Robert Fraser.
4 Daniel Davis Hobson. “ Edwin
:: M& Charles guduy. :: [t] Hllu up::éy 1
ahes tevenson, ward A
“  George Taylor Knlnn, Juulor. ¢ Michaal Sallivan.
“  William James Scott, Junior. % Arthur Heory 8ydere.
“  Richard Kolll Martin. ¢ Stmou Bolivar Newoowb,
4 William Fuller Alves Boys. ¢ Jamwes Fafrfiel
Charles Pa Higgina.

Nore.—~Gentlemen admittod in the “ Unirersity Clase™ are arranged according
to their University rank; in the other classes, according to the relative merit of
the exasination passed befors the Soclety.

Ordered—That the ination for admission shall, until further notics, be in
the following books respectively, that is tu say—
Jor the Oplise Class:

Ta the Phosaiess of Euripedes, the first twelve books of Homer’s Niad, Hornee,
Sallust, Xuclid or Hind's A)gebes, Snowball’s Trigo-
m't?. Farnshaw’s Statics and Dynamics, Herschell's Y, Paley
Moral Philosophy, Locke’s Essay on the lluman Understanding, Whateley’s
Logic and and such works in Ancleat and Modern llistory and
Geography as the candidates may have rend.

For the Universily Class:
hﬂm.ﬂrnbookofnhﬁ.lm Life or Dream of Lucian and

(Charon
Timon), Odes of H in Mathematics or Motaphysics at_the option of the
" og 15 T apctivelys . Mathessation,

eandidate, :5. to the following ocourses
Kuclid, 1st, 20d, Srd, 4th, and 6th bogll. or 1st, 2nd,
é;d'“hd 4th %glu'-du bmthoondot Béunlhnom Equwn:)h.
ysico—(’ s an s Logic, and Locke's Emay om
Bmu Understanding); Herschall's Astronomy, 1,3,4,30d 5; and
such works in Anclent and Modern Geograpby and as the candidates
may kave read.
For the Senior Class :
Ia the same subjecis and books as for the University Clase.
For the Junior Class :

In the st and 3rd books ¢ * the Odes of Horace; Buclid, 1st, 2nd, and 3rd books,
ot Legendre'’s Geometrie, 1st and Srd books, with the promblems; and such
works Ju 3iodern listory sud Geography as the candidates may have read: and
that this Order be published every Tern, with the admissions of such Term.,

Ordered—That the class or ovder of the sxamination passed by each candidate
for admission bo stated in his cectificate of admission,

Ovderel—~That §n fature, Candidates for Call with Aonowrs, shall attend at
Osgoode Hall, under the 3th Order of Hil. Term, 18 Vic, od the last Thw
:‘nd‘\cl;o‘zl;thelm Friday of Vaoation, amd those for Call, merely, on the lattar

! 5. .

Ordered—~That fa future s}l Candidates for admission into this Soclet
Students of the Laws, who .enire to pass their Examioation {n elther the Op
Class, the Unlversity Cls. s, or the Beulor Clams, do atiend the Examiner at

Hal both tae first and the first Friday of the Term in

dmission are $0 be y ted to the Benchers in Convo-
eation, at Tea o’dock A.M.of each day: and those for admdesion in the Junjor
Class, on the 1atter of thoeo days at the like hoor.

Ordered—That the examination of eandidates for certificates of fitness for
admission as Attorneys or Solleitors under the Actof Parliament, 20 Vie. chap, 63,
of Trinity Tern, 21 Vic. chap. 1, made under anthority
and by diroction of the sald Act, shall, until further order, be iz the fdowiog
books and sul with which such candidates will be expected to be thoroughly
familiar, that is to say:

Blacketone’s Commentaries, 1st Vol.; Smith's Mercantile Law; Willlsms on

Real Property; Willlams on Personat l‘mart  8tory’s Xquity Jurlsprude ;
The Statute Law, and the Practice of the n!u. 7’6 Equity Jurisprudence;

Noricz.—A thorough famiiiarity with the preecribed suljocts and hooks wi}
I future, be required from Candidates for adiimeion as St e oK e
are strongly recommended to postpone p 1}
unill fully prepared.

Norice~By a rule of Hilary Term, 18th Vict,, Students % T
henceforth rle'q‘!:iM toattend o ?;mé of Lestures to be unvf%"mﬂon‘:
at Osgoolde and ¢ o the Secre! on ¢ of the
Barors ortifiots of ok atsendansa. o7 day of Term, the Lac-

th 1 Inati

for

\ohaal

Onoxazn.—That t! of the Tectures, for Term, be as l-
mw«: Performance—8. 1L, 8trong, Msquire; Agenty—J. T. Anderson,

ROBERT BALDWIN,
Trinity Term, 220d Victoria, 1858, T'reasurer.

Ruhi
Y

STANDING RULES,

ON the subject of Private and Local Bills, adopted
by the la;iislative Council and Legislative Assembly,
3rd Session, 5th Parliament, 20th Victoria, 1857.

1, That all applications for Private and Local Bills for
granting to any individual or individuals any exolusive or
peculiar rights or privileges whatsoaver, or for doing any mat-
ter or t.hin? which in its operatitn would affect the rights or

roperty of other parties, or for making any amendment of a
ﬁke nature to any former Act,—shall require the following
notice to be publisied, viz :— R

In Upper Canada—A notice inserted in the Official Gazette,
and in one newspaper published in the Connt{. or Uuion of
Counties, affected, or if thers be no paper published therein,
then in & newspayer in the next nearest County in which a
newspaper is published.

In Lower Canada—A notice inserted in the Official Gazette,
in the /inglish and French langu and. in one newspaper
in the 2nglish aud one newspaper in the French language, in
the Ditrict affected, or in both lan if there be but one

aper ; or if there be no paper published therein, then (in both
angusges) in the Official Gazetts, and in a paper published in

's] an adjoining District.

Such notices shall be continued in each case for a period of
at least two months during::le’ interval of time between the
close of the next preceding Session and the presentation of the
Petition.

2. That before any Petition praying for leave to bring in &
Private Bill forthe erection of a Toll Bridge, is presented to-
this House, the person_or persons purposing to_ petition for
such Bill, shall, upon giving the notice prescribed by the pre-
ceding Rule, also, at the same time, and in the same manner,
give & notice in writing, staling the rates which tLoy intend to
ask, the extent of the privilege, the height of the arches, the in-
torval between the abutmentsor piers for the passage of rafts
and vessels, and mentioning also whether they intend to erect a
draw-bridge or not, and the dimensions of such draw-bridge.

3. That the Feo payable on the second reading of and Pri-
vate or Local Bill, shall be paid only in the House in which
such Bill originates, but the disbursements for printing sach
Bill shall be paid in each House.

4. That it shall be the duty of parties seeking the interfe-
renco of the Legislature in_any private or local matter, to file
with the Clerk of each Huuse the evidence of their havin
somplied with the Rules and Standing Orders thereof; an
that in default of such proof being so furnished as aforesaid,
it shall be competent to the Clerk to report in regard to such
matter, * that the Rales and Standing Orders bave not been
comriied with.”

That the foregoing Rules s published in both Innguages in
the Official Grzetw, cver tha signature of the Clerk of each
House, weckl7, during each recess of Parliament.

J. F. TAYLOR, Clk. Lez. Council.

10-tf. Wx. B. LINDSAY, Clk. Assembly.




1858.]

S ——— s —

LAW JO
" INDEX TO ENGUISH LAW REPORTS,

FROX 1813 T0 1850

JUST PUBLISHED, BY T. & J. W. JOHNSON & CO,,
No. 197, Chestnut Street, Philadelphia.

G.NERAL INDEX to all the points direct or incidental,
ducided by the Courts of Aing’s and Queen’s Bench,
Common Pleas, and Nisi Prius, of England, from 1S13 to
1856, aa reprinted, without condensation in the English Common
Jaw Reports, in 83 vols, Edited by George W, Biddle and
Richard C. Murtrie, Eags., of Philadelphia. 2 vols.8 vo. $9
References in this Index are made to the page and volume
of the English Reporis, as well as to Philudelphia Reprint,
making it equally valuable to those having either series. From
its peculiar arrangement and admirable construction, it is
decidedly the best and most accessible gnide to the decisions
of the English Law Courts.

We annex & specimen showing the plan and execution of | 19

the work :

PLEADING.
[d] Plea in abatement for mls.
omet.

I. General rules.
11, Partles to the action. n 3

111, Material atleeations. ? Pleas to jurisdiction.
a) Imuaterial fssue. ] Plea puls darrein continu.

L] Traverss muat not be too ance.
broad. [9] Plva to further mainte-
{c] Traverse wuat not be teo
rrow.

nal
1V, Duplicity in pleading.
v. Ceﬂ«lln\” (n%ludtn‘x.
a] Certalaty cf place.
5] Certuloty as to time,

¢} Certainty as to quantity

and to value.
(d] Certalaty of names end

nne.

¥} Beveral pleas siuce the
_ __pow ruies of pleading.

{k3 U:;der common law proce

ure ac
(7] Evidence under non as

sum|
persons. m) Evidenca under non as-
E} Averment of title. (=] sumpeit, since sules of
o cias and herets of ver Piew of payment.
; an [ (]
_ 0f Plea of V0D set tactum,
¢] Variavce in actions for ] Ploa of perf 00,
torts. g] Plea of “nil debit” and
“never intended.”

V1. Ambiguity in Pleadin,
VIIL. nl:;?:gonld ve pleaded ao-

r cortain special pleas.
cording to their legal effect. [s Of eertaln miscellaneous
VIIL Cowmencewont and conclusion rales relating to
of Pl Of null and sham pleas.
IX. Depatture. w} Of issuable pleas.
X. Spoclal ploas amounting to gen- XVI. roplication,
ers) jssue. sa] Replication de Injuria,
X1. Sarplosage. XVII. areet,
X11, Argamentativences. XVI1L Reploader.
XTIL Other miscellaneous rules, XIX. Issue.
X1V, Of the declaration. XX, Defectscured by pleading over,
a) Geneorally. srdict.

orby v
XXL Amend'mont.
[a) Amendmuat of form of

action.

[¥] Awendment of mesne pro-
cone,

{c] Amendment of declaration

c] Several counts under new
rules.

(d] Where there 1s one bad
conot.

{e] Statmuent of cause of s

{b} Joinder of connts.

nance of action.
[A] Several pleas, under stat. | 408,

URNAL.

And {t is improper o take imue on such immaterial allegation, Arundel v
Bowman, iy, 103; 8 Taun, 100,

Matter allegod by way of lud t to the sutwt of the matter, nend not
be alleged with such ceriainty ag that which is subetance. Stoddart v. I’almer,
xvl, 212; $ D & R, 024. Churehill v. Huat, <viil 263; 1 Chit. 4%0. Willlams v,
Wilcox, xxxv, 509; 8 A & ¥, 314, Bruuskill v. Hobertson, xxx+v!, 9 £ & B, 840,

And auch matter of fnducement noed not be prosed. Crosskuys Beidge v.
Rawliags, xxxif, 41; 3BNC, 71.

Matter of description must be proved as alleged. Welle v. Girling, v, 833,
Gow 21, Btoddart v. I'lmer, xvi, 212: 4 D & R, 624, Ricketta v. Salwoy, xviil.
G8; 1 Chit, 104. Tyeeadale v. Clement, xvif, 329; 1 Chit, 603. »

An action for tort {s malntainable, though only part of the allegation is iproved
Rickelts v, Salwey, xvilf, 00; 1 Chit, 104. Willlamcon v. Acaley, xx, 140;
4 Blog, 268, Clarl v, Lawson, xix, 209; 6 Blag, 557,

Plaintif 1s not bound 1o allegy a request, except where the ohject of the
mz‘t 3‘:9 to oblige another to do sowething. Amwury v. Broderick, xvlil, 6003

In trvepase for driving agalnst otiff’s cart, it 1o an immaterial allegation
who was riding {a it. loward v, xviil, 653; 2 Chlt, 315,
In asaumpait, the day ‘"‘5“ for an orwd
new rules. Arnoid v. Arncld, xxvii, 47; 3B N C, 81,
Where the terms of a contract pleaded by way of defonceare not material te
the purpose fur which contract ia given in evidence, they need not be provod.
Robeon v. Fallows, xxxii, 186: 3 B N ¢, 392
. D{;zlnzclgnz tat:cen yand | terial allegation. Draper v. Garratt,
x, 11; 3 2.
Ureliminsry matters need not bo averved. 8harpe v. Abbey, xv, §37; § Ding,

3.
When allegations in plead are divisible. Tapley v. Wamwright, xxvii, 710;
5B& Ad, 395, lare v?llocltzﬁ sxvil, W2; 5 B & Ad, 715, Hartley v. Burkitt,
xxxill, 925: 5 B N C, 687. Cole v. Creewell, xxxix, 355; 11 A & K, G6L. Ureen
v. Steer, xl, 740; 1 Q B, 707, .

1f one be compounded of 1 distiaet alleg , o of which s not
byself a defence to the actlon, the uhbunhlnz that one la proof will not support
tho plea. Balilie v. Kell, xxxiil, 900; 4 B N C, 638,

But when It is composed of several distinet lﬁmﬁou, slther of which amounts
to a justification, the proof of one is suficlent. Ibid.
When Is tender & material sllegation. Marks v. Lahoe, xxxi1,193¢ 3 BN O
. Jackson v, Allaway, xiv, 842; 5 M & G, 942,
Matter which appears in the j;ludlng: by n impiloation, need not be
o?m'pfvnl lge‘rrne:il &tuowu v.dackson, X144, 198; 3 M & (,960. Jones v.Clarke,
x H

But such implicatson mast be s one. Gallowsy v.Jackson, xlii, 498 ;
3 & G, 900. 'Prentice v. Harrison, xlv, 832; 4 Q B, 852,

The declaration agaiust the drawer of a blll must allege a promise to pay
Henry v, Barbidge, xxxit, 234; 3 B N C, 501,

In an action by landlord agalost sheriff, under 8 Aune, eap. 14, for removing
goods taken In execution without paying the reat, the allegation of removal is
material, Smallman v. Pollard, 1

x1 001,
In covenant by asignes of lesser for yont arvear, allegation that lesser was
fwm:’nhdorornurmofﬂym ing, &c, Is waterial and
traversable Carvick v. Balgrave, v, 783; 1 B & B, 531.
Minimum of allexgation Is the meximum of proof required. Francis v. Stoward
xivif, 0845 5 Q B, 584, 986.

1n orror £0 reverse an cutlawry, the materisl sllegation is that defendant was
sbroad at the issuing of the exigent, and the averment that ha so continued until
%I‘mn% proocunced, need not be proved. Robertson v. Robertson, 1,165 $
13, 5
og.mm 0ot emential ie action for not acoepting goods. Boyd v. Lett, 1, 2215 1
Averment of crospasees 10 other parts of the sameo close {2 jmmaterial. Wood

v. Wedgwood, 1, 271; 1 O B, 273,

Requeat is a condition precedent in tond to accounton roquest. Davis v. Cary,
s crapily oot comeatial 10 ples of sigoaaioal i

rruptly not eseen n ples 0! tract,

show it. Goldham v. Mvnnﬂs ixxxi, 433; 16 C B, 437.
X i‘:h;:'s‘g. which nuisance cantes injury is surplusage. Xay v, Prentice, §, 8273
Allegation under per quod of mode of {njury are material averments of fact
and no: Inference of law 1n case for lilegally granting a serutiny, and thas depriv
fog plalotiff of his vcte  Price v, Belcher, liv, 58. 3 C B, 58,

Where notice is material, averment of facts *‘which defendant well knew,” is
not equivaient to averment of notice. Colehester v. i}, 339: 7 Q B, 238

B&>~ Specimen Sheets sent by mail to all applicants.
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even sinoe the

on, and ocher Pleadin
[ /) Under common law proce- Awendment of verd!
dure act, A dment of jnd t
New ssaigoment. A dment after i
4] Of profert and oyer. ar verdict.
XV. 9] Amendment after errOr.
a) Generally. A} Amerdment of final pro-
U] Pleas in abatoment. oo,
c] I'lea in abatement for [¢} Amendments in certain
nonjoinder. ather cases,

1. GzyzralL Rouvxs,

II. Panrizs ro TaE ActioN.
1t §s sufiicient on all cccasions after parties have been first named, to deseribe
them by the terms *said plaintiff” and ¢ said defendsut” Davison v. Savage,
1, 37; 6 Taut, 875. Steveosun v. Hunter, . 675: 6 Tann, 406.
Aund see under .nis head, Titles, Actlon; Assuwpsit; Banksruptey: Bills of
Exchange; Case; Chose in Action; C t; B : Husband and Wite;
Landlord and Tenant; Partoership; Replevin; Trospass; Trover.

11T, Marerran ALLYGATIONS,

\yho* ‘I‘o :Grgmt«m Allogations must be proved. Reece ¥. Tsylor, xxx, 500;
¢ ‘Whore more is stated as a cause of acilon than I8 necessary for the gist of the
action, plaintif is not hound to prove the imn.sterial part. Rromfeld v. Jones,
x, 0624;4 B & C, . Eresham v. I'osten, ail. 22132 C& 1Y, 640, Dukes v,
Goatling, xxvil, 7863 1 BN £, 588, Pitt v. Williams, xxix, 203; 2 A & P, 841,

LxcisLamive Couxciy,
Toronto, 4th September, 1857,
XTRACT from the Standing Orders of the Legis-
lative Counail.

Fifty-ninth Jrder—* That each and every applicant for a
Bill of Divorce shall be required to give notice of his or her
intention in that respect specifying from whom and for what
cause, by advertissment in the official Guzette, during six
months, and also, for a like period in two newspapers pub-
lished in the District whére such applicant uamﬂ(liy resided at
the time of separation ; sod if there be no second newspaper

ublished in such District, then in one newspaper published
in an adjoining Distriot; or if no newspaper be published in
such District, in two newspapers published in the adjgining
District or Districts.” J. F. TAYLO

10-tf. Clerk Legislative Couneil.

-
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TO QURR READERS.

With this number we finish the fourth year of our
existence. If at this time last year we had canse to
be satisfied, on the present occasion we have still greater
cause. Our circulation has steadily increased; our influence
has gradually exparded; our position as the organ of the
legal profession has been much strengthened ; our support
beyond the profession, from Municipalitics and others in-
terested in the adwinistration of the law, has also been
considerably augmented. On the whole, we are iu a posi-
tion to state toat the Law Journal is not ouly placed among
the permanent publications of the country, but, making
allowance for the scarcity of money and the difficuliy of
obtaining it, is in a thriving condition.

The testimony which has been borne to our usefulness
by the leading legal periodicals of the mother country 2ud
of the United States, has not we are sure been less pleasing
to our readers than to ourselves. The hearty and united
support which we have reccived from our brethren of the
lay press has also been to us a cause of much self-congratu-
lation. The manuer in which articles from the columns of
this journal have been noticed, both in Great Britain, the
United States and Canads, has secured for us a very wide,
and, we may add in no boastful spirit, a very favorable
reputation. It will be our endeavor, now that we have
made for ourselves so desirable a position, and have acquired
for ourselves so enviable a reputation, to waiutain the one
and if possible still farther improve the other. e shall
never, we hope, give cause to those who have by word and
deed encouraged vs when encouragement was much needed,

to repent of their kind confidence or to think that it has
been mispluced.

When commencing the present volume we promised to
our readers an augmentation of size and a corresponding
increase of original matter. Loth we have done in Jetter
and in spirit  And we have reason to believe that in the
department of original matter the conduct of the Law
Journal has met the approval of the highest authorities.

We must ask our subscribers to assist us by the punctual
payment of their subscription money. Ifowever well we
conduct the Journal, if the sinews of war be not forth-
coming the consequence may be ncither satisfuctory to our
subscribers nor agreeable to ourselves. There is a feeling in
Canada that it isunneccssary to pay newspaper subscriptions.
Men who would not under any circumstances fall in arrear
with their tailor or their grocer, without compunction run
in debt to the printer. This is a grand mistake. The pub-
lisher of a newspaper or other periodical has as much right
as any trudesman to expect the payment of debts duc to
him. In fact he has not merely the right but he is as
much as the tradesman under the necessity of enforcing
that right. The evil is one which has grown up day by
day, and is one for which the sufferers have themsclves
chiefly to blame. Were subscribers to newspapers given
to understand that at certain periods accounts would be
rendered, and collected if necessary by process of law, a
very different state of things would be found to exist. This
is the policy which we have adopted and intend to follow.
We had rather much have one thousand good paying, than
four thousand indifferent or defaunlting subscribers.

On the first page of this and the two last numbers of the
Journal will be found a notice to subscribers who are in
arrear, and to which we must beg again to call their at-
tention.

Finding, some months since, that our outlay for publish-
ing the Journa? .ontinucd to excced the reccipts, and that
little or no notice was taken of accounts rendered and re-
peated requests for payment, the proprictors very reluctant-
ly and after due notice of their intention, placed their
claims in the hands of solicitors for colleotion, with in-
structions to write to every defaulter before suing. Even
this course has produced very little result, and we are now
making a last appeal on their behalf to those indebted, as
wmuch with a view of giving them an opportunity of saving
the costs of a suit, as toavoid, if possible, the unpleasant
necessity of putting them into Counrt. '

Those to whom we are addressing ourselves may not,
perhaps, be aware, that the accounts will have to be sued
in Barrie, and that the costs in consequence of having to
send the process a long distance forservice will, in most
cases, exeeed the claim. This ought surely to be sufficient
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to induco parties to pay up before being compelled to pay
doublo.

With this number the accounts will be again sent out
and wo would ask those who allege payment in part or in
full, to write, at onco, to the publishers on receiving the
account, and state when, where, and to whom payment was
made. By attending to this request much trouble and loss
may be saved both to the proprietors and to subscril-ers

With rogard to our future, we must point to the past.
We know of nothing in which we can materially improve,
aud shall thercfore endeavor to do as we have done.  While
constantly guarding the interests of the profession, we shall
equally guard the rights of Municipal, Division Court, and
other officers. And while making oursclves useful to every
member of the profession, we shall never lose sight of those
= ho, though not in the profession, have, in reference to the
administration of justice, important and responsible dutics
to perform. Qur knowledge of Municipal law, too, will
enable us to be of the greatest possible service to Munici-
palities, and from them we hopo to receive a support com-
mensurate to our willingness to serve.

TRADE PROTECTION SOCIETIES.

In the business of life there are many objects which ean
be more satisfactorily and more effectually accomplished by
an association of men than by men acting independently of
cach other. The business of banking, and many others,
will occur to the reader as illustrations of this remark. In
Canada we are famiiiar with joint stock companics as ap-
plied to almost every trade and calling useful or neecssary
to the wants and requirements of society.

So well is the principle of association understood, and so
widely is it appreciated, that to enlarge upon its benefits
would not only be out of place in this journal but weari-
some to the patience of the reader. Let us, however, state
that it is now being applied among us in a new form, viz.,
for the protection of trade.

The business of a trader, whether wholesale or retail, is
fraught with risks. He is expected to give credit in
endless sums and to an endless variety of persons; his
doing so is a manifestation of confidence in every individual
whom he credits. Before placing confidence in the ability
of the buyer to pay upon the delivery of the commodity
sold or other expiration of the credit, it is only natural for
the seller to make inquiries as to the position, character,
and circumstances of the proposed purchaser. This he does
either by consulting those acquainted with the person and
likely to vouch for him, or by searching the records of the
country wherein the shortcomings of men in monetary mat-
ters are duly recordca. It may be that the trader mnkes
use of hoth these means. Of the two, the former is neces-

sarily uncertain ; and the latter, reliable. The one consists
of baro surmises and the other of recorded facts, It is,
however, the interest of every trader to avail himself of
these and all other accessible means of information. And
more, it is the <uty of managers of bauks and others occu.
pying positions of trust to do so.

Then comes the question, can one individual in such
matters do for others, whether few or many, what he may
lawfully do for himself? Can a number of merchants as.
sociate themsclves together and employ a common agent to
give them information with,ut which no prudent man can
succeed in business ? The maxim of law ¢ Qui per alium
JSacit per seipsum facere videtur,” in this case certainly
applies. Whatever a man may himself do he may do by
his agent. So the maxim applies whether the agent has
one or one thousand principals.

Any one is entitled to search tho public records of the
Province. Thoy are called public records because every
one of the public has a right to inspect them. No officer
is permitted to inquire the motives or iuterest of the
applicant. It is the duty of the officer having the
custody of the rccords, upon request and upon payment of
lawful fees where fees are allowable, to permit tho records
to be examined. A bank way send a clerk to the office of
a county court clerk to inquire not only s to bills of sale,
&e., from a particular individual, but as to any number of
individuals in whom the bank may be interested. The
manager who receives the information from his clerk may
communicate it to whom he pleases, because the informa-
tion i3 open to all and accessible to all—it is recorded truth
made public for the public good. So it is apprehended a
number of banks instead of eu.ch sending a clerk may send
a common clerk or agent ; and the principle is not restricted
to banks but extends to mercantile houses, and in fact to
all persons sufficiently concerned to make the inquiries.

This is one great step in the course of our investigation.
The next is, to decide how far the “common agent’ is per-
mitted by law, instead of communicating the results of his
inquiries by word of mouth, ta 2o s0 by written or printed
matter—how far, in fact, he is justified in publishiug the
information of which he is possessed ? Here a cunflict
arises between the feelings of the individual and the good
of society, or in other words an aggregation of individuals.
The law not only respects the character but to some extent
the feelings of an individual. There is assuredly no plea-
surable feeling excited in the breast of 2 man whe finds
that the fact of his having given a confession of judgment
or chattel mortgage is by publication made known to a
lavge circla of persons, if not to all the world. Will the
law so far respect his feelings as to check the publication ?
That is the question.
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The publication of every circumstance in the private
history of an individual, whether trader or not, however
acquired or however injurious to his feelingy, is not a pro-
cceding which the law will countonance marely because it
istrue. This we admit and this wo desire Trade Protection
Socicties to understand and to observe. But, notwithstand-
ing, it may be advanced a8 sn axiom that it is in geneml
Tawful to publish any trae statement where the publication
infers no malice cither actual or constructive, and partiou-
larly if done from laudable motives. Certainly, the publi-
cation of a statement disclosed on a public rogister is not a
violation of the rights of privacy or the disclesure of any-
thing that ougl.t to be concealed. It might be convenient
for a person embarrassed, by concealing the fuct of recorded
judgments against him and of bills of sale given by him,
to obtain more goods on trust.  Such an one, without doubt,
would pout and fame if his real commercial status were to
be made known by publication or otherwise to the persons
with whom he proposes to deat, and others with whom he
might otherwise deal. This to him would be very annoying
and excessively inconvenient ; but would it not be, in a
public point of view, more annoying and more inconvenient,
by the suppression of facts, to enable an undeserving person
to obtain credit? Surely, reason and justice are on the
side of publication.

It may be said that publication would have a bad effect
on the good as’well as a good effect on the bad. Tt may
be said that a person who in & moment of financial pressure
gives a confession of judgment might be ruined if it were
made public—and if ruined, it may be asked, would he not
have a good right of action against the publisher? To
this we would reply, no! 1. Because confessions are
required, for the protection of creditors, within a certain
time to be filed of record, and 8o pro tanto made public.
2. Because the publication of the fact without malice is
what the law terms damnum absque snjuria. 8. Because
the publisher is not in such a case answerable for the
inferences drawn from his publication of a fact; for dif-
ferent men may draw different inferences from the same
fact. 4. Because the argument ab inconvenienti is en-
tirely in favor of publication, as it is better that one man
should be ruined by the publication of admitted truth,
than that hundreds should be ruined by the concealment
of it.

The priuciple of publication is sanctioned by making the
records public. It is only a legitimate extension of that

principle to make public the information which the records
afford. The publicity may be effected either by the press
or otherwise, if not done from malicious motives. Inevery
case of the kind the question is guo antmo 2 If done in-
tentionally to injurc the individual named an action might

lie, but if done for the sfety and sccurity of snen whose
existence depends on knowing the truth, there is no ground
for an action. Such is the germ of the decision of Fleming
ct al v, Newton, 1 H. L. C. 303.

In Upper Canada at the present moment thero are two
companics organized, or being organized, for the purpose of
giving information to mercantile men in quest of it. The
leading objects of the one are to take advantage (as in
Britain) of the public and legal records of the country for
obtaining inforwatien of the registration of instruments
through the exccution of which the standing of partics
may be materially affected and the interests of those dealing
with them compromised, condensing such information when
acquired and conveying it periodieally to members of the
Society. The leading objects of the other are, confidentially
to convey to members information as to the standing, &e.,
of partics about whom inquiry is made—the information
having been gathered in all manner of ways, such as es-
pionage, eaves-dropping, and other questionable and cer-
tainly unreliable means of information.

Of the legality of the former Socicty we have little
doubt. Of the legality of the latter, we are not free from
doubt. And of this we are certain, that while the former
would, at the hands of a British court and jury, receive
considerable favor, the latter would receive none. The
great principles of the common law all point in one direc.
tion—and that is, tho safety, the sccurity of -sciety ; in
other words, the public good. No principle of law exists
whereby dishonor is countenanced or disreputable practices
encouraged ; and if one thing could be more hateful to the
law of Englaund than avother, we are couvinced it would
be an organized system of espionage.

LEGISLATIVE COUNCIL ELECTIONS.

In 1857 the Legislature passed an Act “to improve the
mode of obtaining evidence in cases of Coutroverted Elee-
tions.” (20 Vie., e. 23.)

It makes provision for certain preliminary proceedings,
such as notice of objections to the election of the person
declared elected and his answer, and then enacta that
‘‘whenever any of the parties shall be desirous of taking
the evidence respecting the facts and circumstances alleged
in such notice or 2uswer, it shall be lawful for him to make
application in writing to #e Judge of the County Court in
Upper Canada, residing or having jurisdiction in the Eleo-
toral Division or in the District in which such controverted
election was held, requiring him to take the evidence, &e.”
(s. 4) ,

The evidence taken by any such Judge is to be trans-
mitted in the manner prescribed by the Election Petitions
Act of 1851, to the Clerk of the Legislative Assembly, to be
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by b'm laid before the select committee for trjing the clec-
tion in question, when such committee is appointed with
whom it is to avail for the like purpose as if the Judge had
been appointed by the committee commissioner for taking
the evidence. (s. 7.)

Reading thess two clauses by themselves it mny be said,
first, that the Legislaturc c:2¢emnlated only elections of the
Legislative Assembly; and, wc.ondty, cases in which for
each Eleotoral Division of the Assembly there is only one
County Judge.

This is the more remarkable as in the previous year the
Act making the Legislative Council elective became law.

It is entitled «“ An Act to change the constitution of the
Legislative Council by rendering the mame elective,” was
reserved for the assent of the Quecn on 1Gth May, 1856,
aud asscnted to by the Queen on 24th June following.
The proclamation announcing the assent was issued on 14th
July following (19 & 20 Vie. c. 140).

By e. 1 it is provided that the Legislative Conncil shall
be composed of the then members and of forty-cight new
mombers to be clected, and to this end the Province is
divided into forty-cight Electoral Divisions, twenty-four
in Upper Canada and twenty-four in Lower Canada.

Of those in Upper Canada the Division of Tecuwseth is
made to consist of the Counties of Huron and Perth.

Then it is in general terms provided that the laws
relating to the election of members of the Legislative As-
sembly as regurds the qualification of voters, &ec., contro-
verted clections, and to all matters connected with or
incidental to elections, shall, except where such laws are
inconsistent with the Act, apply in analogous cases to elec-
tions of Legislative Councillors (s. 18.)

The most strange part of the whole is that the Legislature
having in 1856 made the Legislative Council elective, and
having enacted a clause such as that last mentioned when
in 1857 passing the 20 Vic., c. 23, as to taking of evidence,
seems to have neglected to carry out the principle as to each
branch of Parliament, and to have legislated only for the
Legialative Assembly,

The confusion of such lcgislation has at length developed
itself. The seat of the recently clected member for the
Tecumseth Division is about to be contested. That Division
has within it at least two County Judges, each having
jurisdiction inseparateand independent parts of the Division.
The one is the Judge of Huron and Bruce, of which Huron
is in the Electoral Division of Tecumseth. The other is
the Judge of Pertls, which County is wholly within the
same Division. Application has been made to each of the
Judges to take evidence, and each has consented to do so.
Hence we have two Judges in the same Division acting
jndependently of each other taking evidence in the same
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case and examining the samo witnesses, To make the farco
compicte it is necessary that the witnesses should be in two
places at tiio same time.

We have read with much attention the opinions of each
of the learned Judges, published in other columns.  Kach
has satisficd himself that he is entitled to act: bat we must
say that both have failed to satisfy us that cither has a right
to act. This we say with all due respect. We entertain
grave doubts under all the circumstances of the applicability
of 20 Vie., c. 28, to such a case.

It is difficult to say that the Legislature in 1857, by 20
Vie., ¢. 28, which provided that ovidence taken before a
County Court Judge should be transmitted to the Clerk of
the Legislativo Asscmbly, intended to authorize County
Court Judges °. act in a case where the ceat of a member
of the Legislative Council isin dispute. If the Legislature
8o intended, why did it not so express itself? The Legis-
lative Council was made elective during the year previous,
and if the Act of 1867 were to apply to that body it would
have becn an easy matter to use language capablo of ex-
pressing the intention. The omission to do so is ominous.
Had the Act for the taking of evidence been passed before,
instead of after the Legislative Council Act, the gencral
clause in the latter wonld have left no room for doubt. To
say that the Act of 1857 ought to apply to the Legislative
Council as well as the Legislative Assembly is to make law
not to interpret it. The language of the*Act does not, we
think, bear the construction.

HARRISON’S C. L. P. ACTS.

In this number we take the opportunity for a short space
of recurring to the subject of this title,

It has been our duty once or twice to draw nitention to
the fact that some subscribers had not, for some rcason or
other best known to themselves, paid the price at which the
work wus publithed. At the time it was said the number
of such persons was few. It is now our duty to state that
the number has been reduced to thirty. And it is both &
pleasuro and a duty to state that somo subscribers have
gonerously come forward and spontaneously offered double
the sum at which the price of the book was fixed.

‘Wo subjoin, as a specimen,_the letter of one such, and
although Mr. Harrison has not felt at liberty to accept the
sum enclosed, we are sure he is not the less sensible of the
good intentions of the writer, who has ovinced a spirit
worthy of a leading mewmber of a liberal and an honorable
profession. .

As a per contra, there is also subjoined a letter repre-
senling the other or less liberal class of Mr. Harrison’s
subscribers, a list of whose names we may yet have the
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opportunity, as promised, of making public for tho guidance
of intending suthors,

[ No. 1]

Hamilton, 20th November, 1858.
My Dear Harrison,—1 am sorry to obscrve by the news-
papers that the subscribers 10 your Common Law Procedure
Act hiave not beon uniform in puying their subscriptious, and
that you have Leen inconvenienced thereby.

X trust that ycu will accep the enclosed sum of Ten Uollars,
feam me, a3 I ecnsider my copy quite worth that amouut in
addition to the regular price.

Belicve me to remain,
Yours very truly,
* * *

R. A. Harrisoy, Eaq.

. {Nov. 2
Messrs. Macrrear & Co.:

Gentlemen,—{ paid for two copies of Mr. Harrison’s hook,

$11, and T do pot intend to pay any more,
* ” »*

Whitby.
LEGAL PRETENDERS.

In other columns will be found a letter from a correspon-
dent who sends us the advertisement of “a mock lawyer.”
We think the time is come when attention should bo directed
to such persons, and we are convinced if properly directed
that the reign o’ the Pretenders will be short.

On the pr .t occasion we insert the advertisement of
¢ Mr. y Notary Public, Commissioner for taking
Afiidavits, Conveyancer, &ec.,” gratuitously,. We do so
without being informed what other occupations are em-
braced under the enigmatical “&e.” It may be that the
gentleman in question is & duly admitted barrister o attor
ney, and if so0 he should state it.

We can, bowever, without much stretch of imagination,
fancy the “&e.” to cover a multitude of indescribable
employments. We can fancy, in the present age of loose
conveyancing, a man under *&c.” being at the same time
an inokeeper, a blacksmith, and a parish clerk. We do
not slight these or any other modes of gaining a livelihood,
but we very much questioc whether the man who follows
them is of all the world the man best fitted to draw ¢a will”’
or “other conveyancing.”” Without doubt it would be

¢ done” upon # libera! terms,” but when ¢ done,” might
be worth less than nothing.

If the people of Upper Cancda are mad enough to em-
ploy such persons to dispose of real estate, while pitying
their insanity we most certainly think they deserve to suffer
whatever losses may be the conscquence. # A knowledge

“a knowledgo of law,” and tho man who without the Int-
ter professes to do the former isan impostor. ¢ Neatness”’
we question not. ¢ Deapatch”” we question not.  But more
than cither “ncatness” or ¢ despateh’ is requisite to make
a reliuble conveyancer.

Mr. is not singular.  QOur rewarks are not directed
to liim alene, but to a class of whow so fur as we con judge
he is one. We know him not; and, for all that we do
know, he is o very cstimable man. While admitting his
claim to our respect as a man, we must take the liberty
of saying that he shows uo claim to the title of ¢ Convey-
ancer, &c.”” It is sincercly to be lioped that tho Convey-
ancing bill which has more than once been before the
Legislature will at an carly day become law, and so cut
short the carcer of & class of well-meaning but wisguided
men, whose existence is an evidonce of legislative apathy,
and whose non-existence would be a gain to society—we
mean “sham conveyancers.”

THE CANADA DIRKECTORY.

Mr. Lovell, than whom there is no more enterprizing
man in Canada, nunounces a new edition of the Canudn
Dircctory, provided he obtain by 1st Janunry next such o
number of subseribers as will justify him in proceeding with
the undertaking.

The value of the Directory to every man of business—
and who in Canada i3 not a man of busincss ?—-is known
everywhere; but it is a work which to be reliable, owing to
therapid changes of menand things, particularly in 2 colony,
must be put through frequent cditions. It is not to be
expected that Mr. Lovell is to do this at a great pecuniary
loss to himself. The first edition of the work has been to
him a heavy loss. This was owing in part to the low price
of publication, but chiefly to the monetary pressure conse-
quent on the late crisis.

The price of the book of course the publisher can himself
regulate ; but the scarcity of money is an evil which he no
more than any other individual of the community can
remedy. For this reason the price fixed for the new edition
is 88 per copy, and Mr. Lovell issues his prospectus in the
hope that times are so far improved that b~ will receive a
moderate support.

Noone, except a person experienced in such undertakings,
can form any idea of the immense cost of producing a work
of the nature and of the size of the Canads, Dircetory. The
cost of printing and publication must of itself be heavy;
but to this must be added the great and almost unlimited
expense of the collection of information at once reliable and
ample.

It is to be hoped that the public spirited publisher will

of general conveyancing’ is not to be aoquired without

be seconded by the people for whose good he is willing to
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embark so much capital in a manner that will save him from
heavy pecuniary losses. I aving by the first edition been
n considerable Joser, we are glad for his own suke to see
that, before risking a second, he has taken measures to
ascertain the extent of support which he may expect to
receive

The Canada Diredtory for 1859-60 will (if published)
consist of abuu® ~  JO pages, containing complete Directories
of Montreal, Toronte, Quebec, Kingston, Hamilton, London,
Ottawa, &c.,and the names of the business and professional
people in over 1300 different localities. In the Miscella-
neous Contents will be found,—

A Complete Post Office Directory, corrected to the latest
motnent,

A Table of Railway and Steamboat Routes throughout Canada.

A Tabular view of the Periodical Literature of the Province.

A Directory of the Provincial Banks.

Tariffs of Customs of the Five Provinces—of Great Britain—
and of the United States.

Population, Finances, Trade, &ec.

Educational Departments, with Statistics.

Sketch of the Geology of Canada.

The Militia, Active and Sedentary.

Government and other Public Officers.

Crown Lands—Crown Land and Timber Agenta.
Abstract of certain Acts affecting the Public generally.
Patents of Invention.

Lists of the Clergy of all Denominotions.

Law Courts, Terms, and Legnl Officers.

Members of the Legislature, with Electoral Divisions.

Standing Rules of the Provincial Legislatute on the subject of
Private and Local Bills.
Collectors of Customs, Out Ports, Ports of Entry, &c.

Statistics of Emigration.
Agricultural Societies.
Incorporated Companies.
Incorporated Cities, Towns, and Villages.
Registrars, &c., &c.
All orders to be addressed to John 'Lovell, Publisher
Canada Directory, St. Nicholas Street, Montreal.

DELIVERY OF JUDGMENTS—MICHAELMAS TERM.

The following are the days appointed for the delivery of
the Judgments of this Term :—

Qucen’s Bench.—Tucsday, 14th December, 12 o'clock;
Saturday, 18th December, 1 o’clock.

Practice Court-—Same days.

Common Pleas.—Monday, 13th December, 12 o'clock;
Saturday, 18th December, 12 o’clock.

The case of Ross v. Strathy, in other columns, will be
read with interest by members of the Profession.

HISTORICAL SKETCH OF TIIE CONSTITUTION, LAWS
AND LEGAL TPIBUNALS OF CANADA.
(Contirued from p. 225.)

Passing once more to the jurisdiction and powers of
the Intendant, we find them about this time still further
extended.

The successor of M. Hocquart was M. Begot, whose ap-
pointment was made in 1748 ; his jurisdiction was extended
to Louisiana and all the lands and islands in North America
dependent on New France. His powers were : to take cog-
nizance on compluint of the Military and others; to redress
all practices against the Royal service; to take cognizance
of crimes; to preside in the Sovereign Council ; to support
inferior Courts from the encroachments of the Sovereign
Council—in all such proceedings to follow the edicts and
customs of Paris; to regulate, jointly with the Council,
Police Fairs, Sales and Purchases, &c.

In addition to all these responsible and important duties,
he had the distribution of public money for army service,
and sovercign jurisdiction in all civil and criminal cases
affecting the Revenue.  He was, in fuct, the Court of Ex-
chequer of the country, and in this respect possessed powers
more cxtensive and more important than now possessed by
the Barons of the English Court of Exchequer. The Sove-
reign Council and all others were enjoined to aid himw in the
performance of his duties, and if necessary to use force and
arms. He had the power to summon what ‘2 England
would be called the Posse Comitatus, or power of the
county. From this enumeration it may be learned how
gigantic were his powers and how supreme his position.
He was, in truth, with the exception of the Qovernor, the
first man in the Colony. Nay, in many things he was su-
perior even to the Governor.

The Governor at this period was the Count de la Galisso-
nicre. e was a man of much quickness of apprehension
and undoubted energy of character. e made exploration of
the country to the westward of Quebec, and urged the Im-
perial Goveroment to organize seitlements between Quebeo
and Detroit. His advice was neglected, and not only so,
but he was himself soon superseded by La Jonquiere, who
held a previous commissica and who when on his way to
the Colony had been captured by the English.

La Jonquicre was a grasping and unusually sordid person.
Instedd of consulting mainly thé good of the colony, his
sole aim scemed to be the aggrandisement of himself, his
fricnds and relations. Indeed, moncy was his object, and
he was not over scrupulous in the means of acquiring it.
Hence, more than once the public revcaoue was made to
suffer in order to supply his rapacity. The result was his
recal ; but before his snccessor arrived he himself died at
Quebec on 17th May, 1702, Tt was found at his death that
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hie had accumulated more than a million of livres. It may,
however, be mentioned that his penuriousness was equal to
his avarice. An aunecdote told of him shows the man.
During his lnst illness he ordered the wax tapers that were
burning in his room to be exchanged for tallow candles,
saying that the latter were less expensive and would answer
quite as well as the former.

The Baron de Longeuil (Charles le Moine), upon the
death of de Ia Jonquiere, assumed the government of the
colony uatil the arrival of a successor. The successor was
a gentleman of great hauteur. fle was the Murquis du
Quesne de Menneville. IHis commission was dated 1st of
March, 1752. He was appointed Governor of Canada, Loui-
siana, Cape Brefon, St. John’s, and their dependencies.
His conduct was a8 austere a8 his manner was imperious.
He did wuch to offend the English, who on their part did
not fail to apprize Great Britain of the trouble to which
they were put by the French. A sceret rivalry existed
between the two great powers for the mastery of the con-
tinent. It developed itself in many ways. English and
French were constantly quarrelling for the Indian trade;
and according as the Indians favored the pretensions of
the one or other did the party for the time succeed.

At length, in 1755, Great Britain determined effectually
to drive the French from the several posts which they occu-
pied on the real or supposed boundaries of the French and
English dominions. Oiders were issued to all Governors of
English Colonies to repel force by force. To make the or-
ders more cmpbatic several regiments of soldiers were sent
from Iveland to the Colonies. France in this foresaw a
struggle, and without delay buckled on the armor of . war-
fare. A census wag, in January, 1759, taken in the three
districts of the Colony. It was found tnat in the District
of Quebec there were 7,511 men capable of bearing arms.
In that of Montreal the number was 6,405, and in that of
Three Rivers, 1,313.

The Commander of the Forces was the Marquis de Mont-
calm, and at this time the Governor General was the Marquis
de Vaudreuil. The Commander of the British Forces was
General Wolfe. Many were the encounters between the
Eoglish and the French. Acts of heroism and bravery
unparalleled in the history of warfare were performed by
the contending parties. At length the strugele reached its
height ; at length it culminated; at length the rival com-
manders, Montealm and Wolfe, lay weltering in their gore.
Both dicd as brave men have died before, fighting the
battles of their country. The sequel is well known. Oan
18th September, 1759, Quebee surreodered to the British,
and iu May following Montreal and the whole of Noueclle
France became a British possession. For the present the
curtain drops.

DIVISION COURTS.

—

OFFICERS AND SUITORS.

ANSWERS TO CORRESPONDENTS,

T the Editors of the Law Journal.

Preston, 13th November, 1858.

GextuexeN,—Allow me to tender you my sincere thanks for
the valuable answers which you have been plensed to give to
the questions contained in my correspondence of last month,
as also for your highly complimentary remarks respecting my
cor..munications. I fully concur in your remarks, that diff-
culties which Officers meet with must first be known and re-
ceive as full discussion as possible before they can be properly
remedied, and since the most speedy way to arrive at & uni-
form practice appears to be to continue to make public tho
different methods now existing, to point out their merits and
demerits, I now beg to submit to you another difference which
exists in the practice of the Division Court Clerks where a
party sues on a promissory note of hend.

Some Clerks only ancex a copy of the promissory note of
hand to the summons, but never allow the original note itself
to leave their office with the summons attached thereto, while
I have observed that a number of the Clerks annex to the sum-
mona the promissory note itself and then hand it to the Bailiff
or transmit it to another Division for service.

‘This latter method has always surprised me, in particular
when I find it practised by the Clerk of a ‘¢ First Division
Court,’” and I have in vain endcavoured tv find either reason
or precedent for such a practice.

The 9th rule states: That the Clerk shall annex to every
summons (whether original, alias, or pluries) the copy of ac-
count, demand or claim entered with him according to the
fourteenth rule, and to each copy of summaons to be served,
shall he likewise annexed s copy of such account, demand or
claim, and the Clerk shall, without delay, issue the same for
service.

It is here as distinctly and plainly laid down as English
Iaoguagn can give it that a copy of the claim shall be annexed
to the summons, but not the original document or writing on
which such claim is founded, shall be annexed to the summons.
Itis not more necessary to aonex to the sammons the promis-
sory note on which the action is bronght, than to annex toit a
Mortgage, or Bond, or an Agreement, upon an instalment
of which a suit is entered, or to annex to the summons the
books of a merchant who sues on & book account.

The promissory note is the original by which the Plaintiff
establishes his claim in Court, a statement of which claim is
made out according to form 3 with a copy of the note of hand
and is annexed to the summons. A Mortgage, a Bond or an
Agreement are *’ 3 originals and from these the statement of
claim, referring to the original is made out and annexed to the
sammons. A book account handed to the Clerk for suit is
only a copy of the demand and may therefore with propriet
bs annexed to the summons, since the originals of such booi
account are the different entries in the Plaintifi’s books, which
he may produce in Court as evidence, in a similar manner as
a claim is proved by the production of a promissory note of
hand, & mortgage, a bond, or an agreement, and in any such
case witnesses may be required in addition to such proofs,

But apart from its being a deviation from one of the Rules,
which form part of the Division Court Acts, there are two other
ressons which strongly apeak against the Xractioe of annexing
to s summons a promissory note of hand or any other docu-
ment or writing by which alone the claim can be established,
and thereupon handing it to the Bailiff or transmitting it to
another Division for service. The one reason is, that the De-
fendant, who has the privilego of paying to the Clerk at any




274 LAW JO

URNAL. [DroEMBER,

—

e ———

time during office hours befure the sitting of the Cou:t the
amount cluimed, with costs, and thereupon demand and re-
ceive the promissory note on which the suit is Lrought—
may call at the Clerk’s office, tender the amount of claim and
costs, and dewand his note. If however the Clerk, who has
varted with the note, in manner above stated, cannot give up
the same to the Defendant, such Nefendant may refuse to leave
the money with the Clerk unless the note is delivered, and
thereby place the Clerk in o very strange position, Should
the Clerk carry that suit to Judgment, by which additional
costs are ununecessarily caused, and the facts of the case Le
presented to the Judge, there i8 no doubt the Clerk would be
censured, and probably the additional costs be disallowed.
And if afterwards the Defendant should not at all pay the
claim, and an execution be returned * Nulla Bona,” the Plain-
tiff might bring an action for damages against the Clerk.

‘The other reason is, that the practice i3 connected with danger
whereby the Clerk’s respousibility is unnecessarily increased.
The Clerk into whose custody the several promissory notes
or other papers have been given for suit and for safe keeping,
voluntarily and without authority parts with them by sunex-
ing them to the summons for service. By this method a pro-
missyry note mnf' ﬂPnss through several Post Offices Lefore it
reaches the Bailiff who is to serve the summons, the note is
exposed to the danger of being lust, and this at the risk of the
Clerk, who received it from the Plaivtiff; or if the Builif who
has often to travel through backwoods and remote settlements,
where he can hardly find a bed to sleep in over night, should
happen to lose any of such notes, or have his pucket bouk with
the sunmnonses stolen from him, it might become o question
whether o Dailiff can be made 1espunsible for the luss of o
promissory note which was annexed to & summons, oronly for
such papers which he is required to receive if handed to him.
A Bailiffis obliged to receive the sumaiwns with d@ capy of the
account, demand or clsim anunexed, and hikewise the copy
summons to be served, with a like copy of account, demand-or
claim annesed aond to wake his return thercto in due time. If
he effects a service, returns the summons, makes affidavit of
service in due time, he has performed his duty so far as the
Division Court Acts and Rules require him to do; even if it
should happen that the pronmissory note which the Clerk had
annesed to tho statement of claim be missing.

And in a case where a Bailiff becomes a defaulter, neglects
his business, makes no retura at all, but withholds all papers
handed to him, it is more than probable that if legal proced-
ings were instituted agninst such Bailiff and his sureties for
the recovery of the value of certain promissory notes which the
Clerk has annexcd to the summonses that were handed to such
Bailiff for service, that the surcties would defend the suit on
the plea that they are not responsible fur any other actsof the
Bailiff than those which hie is required to perform by virtue
of his office as such Bailiff, and that the safe keeping of pro-
missory notes is not his duty, except under the 64th, 89th and
90th sections of the Division Courts Acts of 1850, but which do
not apply to this case.

But evea supposing a Bailiff could be made responsible for
such promissory notes so handed to him,—would it be
prudent to subject him to such unnecessary responsibility,
when in general he has no other plan for their safe keeping
thao his pocket, and where he so frequently is exposcd in his
travels?

It may not here be out ol place to state two jnstances which
occurred in this Division about ten years ago.

The two Bailiffs who at that time were appointed for this
Division became of unsteady habits and in consequence thereof
were dismissed ; sivce which time [ have only had one, buta
model Bailiif. The onc of the two Bailiffs, whilo out in the
country serving summonses had to atay over night in a tavern,
where he got drank and was robbed of his pocket book with
the summonses and executions in it; the other Bailiff got so

careless that he made no return at all, and had either mislaid
or lost the greater purtion of the summonses and executions.
1'pon a consultation which I had with the Judge onthese sub-
ject it wns deemed advisable to issue new summonses and
executions, aud hand them to the new Bailiff with instructions
nut to levy where he found proof that the former Builiff had
received paymeut. I found no difficulty in issuing new sum-
monses, since I had all the original notes in my possession,
of the bouk accounts [ ubtained new copies from the Plaintiffs,
and in a short time the matters were arranzed. Lhe pocket
book of the first mentioned BRailiff was however found some
days afterwards, minus the'money which had been in it, and
the papers were handed to me ; the thieves probably on find-
ing that there was no value in the papers, had thrown them
awny, in consequence whereof thoy were subsequently found ;
but if the promissory notes had been attached to the sum-
monses I very much doubt whether I ever ahould have seen
them again. .

If, gentlemen, these remarks should operate as a caution to
those Clerks who are in the habit of annexin;s promissory
notes to summonses hefure they hand them to the Bailiff or
transmit them fur service, the object of the writer will be
accomplished, who begs to remain,
Respecetfully vours,

Orro Krorz,

[Our correspondent, Mr. Klutz, usually gives a fair statement
of the arguments which bear pro. and con. on the question
about which he happens to writo but in the present instance he
has not done 80, and probably because the matter does not ad-
mit of discussion. There can be no doubt as to the correctness
of his view of the sulject, and we can hardly imagine on what
grounds any Clerk could justify to himself such a practice as
that of parting with the evidences af debt left in his custody.
It might possibly be urged th~t defendants sometimes pay the
cliim agninst them to the 77 .Fon his serving the sumnmons,
and that in case of its heing on a note, the party would have
a right to require to have it handed over to him, but our dos-
wer to this, in which we go rather further than Mr. Klotz, is
that we consider a Clerk is not justified in parting with anote
lefe with bim for collection, to any one withoutan order from
the Judge. When a note is paid by the maker, its possession
cannot be any object to him, and it should, in our opinion,
properly remain in Court with the papers, in the cause where
it wou\g always be found should any one wish to inspect it, or
should any question respecting it afterwards arise. If paid Ly
an endorser he has a right to get it as the prior endorser (if
any) or the maker is liable to him but a judge’s order should in
every instance be required before the Clerk parts with it, as it
is no part of his duty to investigate the right of a party apply-
ing, which in fact would be assuming the office of the Judge.
And it would be highly necessary for the prevention of fraud,
that a clear right to the possession of any record of the
Court or any document in the possesion of the Clerk, should
first be shewn before it is parted with.—Ebs. L. J.]

Iy the Editors of the Law Journal,
Milton, 13th Nov., 1858.

GexTrzuey :—In looking over, from time to time, your own
remarks and instructions, with answers to questions of intelli-
%eut correspondents, on the subject of Division Court practice,

must acknowledge that I am indebted for some valuable
information, and I hope to acquire further light from your
columns, on matters which still seem to be, to some extent,
open questiony.

Encouraged by the kind manner in which you receive
remarks, and the willingness you evince to afford information,
I am induced to trouble you with the fullowing remarks and

uestions—arising from the practico of a small Division

uring four years.
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The want of a uniform practice in Division Courts, which is
to he regretted, gives grouad for animpression that, too much
discretionary power is left with officinls, and that more lnxity
is evinced in carrying vut the intention of the Act, than per-
haps is cousistent with a right interpretation thereof, or the
interests of parties concerned; hence, I think the great im-
portance of uniformity of practice, which desirable result your
excellent journal aims at, and affords the opportunity of bring-
ing about, by means, not only of your swn recommendation,
but also by 1nviting discussion, and the expression of practical
opinions on the subject.

In Eour September number appear some comprehensive
remarks supplied by Mr. Otto Klotz on the subject of issuing
executions ; and specifying fictitious sums as costs on sum-
monses for foreiﬁn or local service, on which I certainly think
his learning and your expressed opinion are in accordance
:ith the intention of the Act, as werl as just towards defen-

ants.

1t appears to me, unreasonable, as in one case quoted, by Mr.
K. that the Judge’s order should supersede the plain reading
of the 53rd scction, rendering it imperative on the Clerk to
issue executions without consulting plaintiffs, who of course
shonld be the best judges of the extent of lenity or severity
to be exercised towards parties against whom they may have
Jjudgmeuts. Itis easy for a plaintiff when entering suits, to
instruct the Clerk as to the promptness of action required in
ang pwrticular suits, as doubtless, cntering a number of cases,
a discrimination of treatment wonld be observed towards the
respective defendants, on the principle that circumstances
alter cases.

With respect to epeci{ying costs on summons, 1 wonld
remark, that in my opiuvion, if the blank which we find in
the Form of Summons be filled with any other than the cor-
rect amount of costs actually made up to the issuing, (and
“ return fee,”) of said summons, in the case of its being for
foreigu service thu Clerk is misled, he has to overcharge the
defendant ; should the claim be settled before the summons
is returned to the issuing clerk, or,in the case af a home
service, if the defendant should pay the claim to the bailiff at
the time of service. In these casss, excessive costs would be
exacted, and a grievous wrong committed which would be
presented by uniformly and iovariably °¥°°'*fli?5 the true
amount of costs at each respective stage of a suit.) Ifit be
argucd—as I have hoard it, that the insertion of costs is an
empty formality, why insert aty amouat? But, the intention
of the Act is evidently to guide the bailiff, or foreiga Clerk,
in making up his bill of costs when defendant settles bLefore
Court day.

In your September number appears also a communication
signed “ Sigma,” asking information concerning the recording
of a Division Court judgment, in the County Court ; and while
on the subject I would ask you,—Suppose a Division Court
Jjudgment o be recorded in the County Court, and that the
defendant’s property is encambered to 1ts full value for more
than twelve months after said record is made, is the validity
of the judgment damaged, or may it be enforced at any period
subsequent, if the defendant have lands whereon to enforce it,
whether it may be on the land previonsly encumbered, aad
since then relieved, or on lands acquired since the judgment
was registered ¥

In your October number I find Mr. Klotz commenting on
the want of authority for the sale of account books belonging
to absconding debtors, seized underattachment. I think with
Mr. K., that ¢ it would be judicions to extend the 90th claase
of the Division Court Acts of 1850, 80 as to inclyde books of
account.” Yet, as he quotes the inatance of one Coanty Jadge
directing & Clerk in reference to issuing executions withoat
consaiting plaintiffs, would it be a great stretch of authority
to have the debtors of an sbsconder summoned before him, to
show cause why said debts should not be paid to the Division

Court clerk, and that his 1lonor make an order, authorizing
the cleck to grant receipts, which of course would be valid.

I am disposed to think Gentlemen, that if the power to
garnishee were included in the Division Court Aects, it would
tenu to increase the fucility of “ makiog” amounts which are
not now collectable, and of course making the Acts mors effec-
tive in their working, at once doingaway with the irregularity
supposed abovu. Am I right in supposing that the introducing
of garnishment in Division Court practice, would meet the
difficulty Mr. Klotz speaks of?

I would now ask you,—-Suppose an unsatisfied judgment
in favor of a Sz\rty who is defendant in another suit, it may be
in the same Court, or in another Division,—is it competent
for the bailiff to attach, by virtue of execution, said judgment
{on behalf of the plaintiff} in the hands of the clerk, and will
the clerk be exonerated from blame or liability, by f:nying
said judgmen® when collected to the attaching bailiff? I know
of one case in point, where the bailiff of a foreign Dirision,
attvched = judgment as described, which in due course was
paid to him, the Bailiff on this occasion seeing the indecision
of the Clerk in the matter, quoted the anthority of an eminent
Ex. County Judge who had construed :he judgment to
be a *security for money ”” therefore seizable. In this case
the defendant whose property the judgment was, acquiesced
in the matter, but, in the event of opposition being manifested
would the bailiff and clerk bejuatiged ?

1 have noted your opinion contained in thelast (November)
pumber of the journal, on %uestions mooted by Mr. Klotz in
reference to the division of proceeds of sale on executions,
where several issue aguinst one defendant. Awnd I infer from
the tenor of your remarks, that in cases where any doubt
exists as to tie application of apy particular section of the
Divisicn Court Acts, we are where a parallel exists to be
guided by the practice of the Superior Courts.

Most respectfully yours, g

[We are much ;)leased to see that the example of our valued
correspondent, Mr. Klotz, is not altogether lost. The above
communication is one of the same description as those he con-
stantly sends us, and such as our columus are always open to
receive. llaving cver taken a deep 1nterest in all matters reo-
lating to Division Courts and their improvement, we always
hail with pleasure any evidence of a corresponding feeling
given by any of their officers ; for there is no system, however
perfect, which may not be abused by the indifferance or igno-
rance of those appointed to carry out its details; and on the
other hand, an eflicient officer and one who wishes to perform
bis duties properly, will always be able to make the hest of
those defects, or seeming defects, which can never in any sys-
tem be wholly overcome or avoided.

Such letters as the abovo show a strong evidence of ability,
intelligence and desiro for the improvement of the law, and
the practice of the Courts, of which the writers are officers, in
our opinion highly commendable and worthy of imitation.

We shall now proceed to notice the questions asked or dis-
cussed by our correspondent, J. I1.

With respect to the question of County Court Judgments by
trapscript, &c., it is one of general law which does not come
within the limits to which we are obliged to confine ourselvea
in giviog opinions, but we may say that the judgment has the
aame effect as if it had originally been obtained in the County
Court, 30 far at Jeast as regards the dcfendants lands, and that
the lapse of a year will not affect its validity.

We are inclined to consider that giving garnisheo powersto
Division Courts would be an improvemeat. There is no reason
why 3 judgment creditor in the Division Courts should not
have the same means of enforcing payment of his debt asin
the Superior Courts, and it is more than probable that had the
Common Law Procedure Act been in force whes the Division
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Courts Act was framed, garnisheo clauses would have been
incorporated in it. The judgment summons clause, in fact,
gave at the time to the judgment creditor in Division Courts
a power ho did not possess in Division Courts, and perhaps of

reater effect than what is given by the garnishee clauses in
the C. L. P. Act. The Superior Courts, however, are still in
advauce of the Division Courts, for an act of last session gives
Jjudgment creditors therein powers similar to those conferred
by the 91st clause of the D. C. Act.

As to the right to attach a judgment or seize money in the
hands of a D. C. Clerk we must be guided by the decision of
Chief Justice Robingon in Calverly v, Smith reported in the
third volume of the Law Journal, page 67, where it is held that
money in the hands of an officer of the Court cannot be taken
in execution.

Lastly, as to “‘cases where any doubts exist” we are of opin-
ion that the rrac!.ice of the Superior Courts, ‘““where a parailel
exista’’ should be followed, first, because the law so directs ;
secondly, because the practice in these Courts has boen so
matured and settled thas there must be much greater safety in
following, than in departing from it; and lastly, because it
tends to what we so much desire to see in D. C. practice—
uniformity.—Enps. L. J.]

e ————————————— e ——
THE MAGISTRATES’ MANUAL.

BY A BARRISTER-AT-LAW—(CorrRIiGRnT RISIRVED.)
Continued from page 253, Vor. IV,

VI.—Bairinag oR CoMMITTING FOR TRIAL.

Defendant entitled to copy of depositions.—For the in.
formation of the accused he is entitled, at any time after all
the examinations are completed, and before the first day of
the Sessions, or other first sittings 0. the Court in which
the irial is to take place to obtain f'om the person having
the custody of the same, copics of the depositions, on
which he, the accused, is committed or bailed ; but for
them he is required to pay a reasonable sum not exceeding
the rate of three-pence for each folio of ene hundred words.*

Conueying prisoner to gaol.—Where the accused is not
bailed, the warrant of commitment having been made out
the constable or any of tho const_bles or other persons to
whom the warrant is directed, conveys the prisoner to the
gaol or other prison 1entioned in the warran t.and there
delivers him to the gaoler, keeper, or governor of the gaol,
&c. It is the duty of the latter thercupon to give to the
constable or other person who delivered the prisoner to him
a receipt for the prisoner.

Form of Gaoler’s receipt.—The state and condition in
which the prisoner was at the time of the delivery should
be stated in the receipt. It may be in the following
form :—%

1 hereby certify that I have reccived froia W. T., Constable, of
the (County, &¢.,) of ——, the hody of A. B., together with a
Warrant under the Hand and Seal of J. S., Esquire, cne of Her
Majesty’s Justices of the Peace for the said (County or Uniled
Counties, or a3 the case may be) of —, and that the said A. B.,
was (sober, or as the case may be) at the time he was delivered inte

my custody. P.K
Apprehension in one County on offence committed in
ano£cr.—lt often happens that a person is charged before

* 16 Vic., cap. 179, sec. 19,
+ 16 Vie., cap. 179, ses. 18,

{ Ib., Sch. T. (2).

a magistrato with an offence alleged to have been committed
in another torritorial division than that in which the accused
is apprehended, or in which the magistrate has jurisdiction.
In this case the magistrate is required to examine witnesses
and receive such evidence in proof of the charge as may be
produced before him within his jurisdiction. And if in
his opinion the testimony and cvidence is sufficicnt proof
of the charge, it is the duty of the magistrate thereupon
cither to commit the accused to the common gaol for the
County where the offence is alleged to have been committed,
or to adwit him to bail in the manoer hereinafter mentioned.
It is also the magistrate’s duty to bind over the prosecutor
(if he have appeared before him) and the witnesses by
recognizance in the form alrcady deseribed. But if on the
contrary the testimony and evideuce is not in the opinion
of the magistrate sufficient to put the accused on his trial
for the offence with which he is charged, it is the duty of
the magistrate to bind over the witness or witnesscs by
recognizance in the manner already noticed.

Transfer of Prisoner, dc~It is next the duty of the
magistrate by warrant under his hand and seal to order the
accused to be taken before some magistrate in the territorial
jurisdiction where the offence is alleged to have been com-
mitted, and at the same time to deliver up the information
and complaini, and also the depositions and recognizances,
to the constable having the execudlon of the warrant to be
by him delivered to the magistrate before whom he is to
take the accused, which depositions and recognizances are
to be deemed to all intents and purposes as taken by or
before the Jast mentioned magistrate.*

Form of Warrant.—The warrant, like any other, must
be not only under the hand and seal of the magistrate, but
directed to all or any of the constables or other Peace Officers
in the County for which the magistrate issuing it has juris-
diction. It may be in this form :—

Province of Canads, (County or United Counties, or as the case
may be) of ——,
To all or any of the Constables, or other Peace Officers, in the
said (County or United Counties, or as the case may be) of —.

Whereas A. B., of (laborer), hath this day been charged
before the undersigned (one) of Her Majesty's of the Peace in and
for the (Coonty or United Counties or as the case may be) of —,
for that (&c., as in the Warrant to apprehend); And whereas (1)
bave taken the deposition of C. D., & witness examined by (me) in
this behalf, but inasmuch as (I) am informed that the principal
witneases to prove the said offence against the said A. B. residein
the (County or United Counties, or as the case may be) of ——,
where the zaid offence is alicged to have been committed; These
are therefore to command you, in Her Majesty’s name, forthwith
to take and couvey the said A. B. to the said (County or United
Counties, or as the case may be) of ——, and there carry him before
some Justice or Justices of the Peace in and for that (County or
United Counties, or as the caze may be) and near unto tho (Township
of ——) where the offence is alleged to have been committed, to
answer further to the suid charge before him or them, and to be
further dealt with according to Jaw; and (/) hereby further com-
mand you to deliver to the said Justice or Justices the information
in tbis behalf, and also the said deposition of C. D. now given into
your possession for that purpose, together with this Precept.

Given under my Hand and Seal, this —— day of ——, in tho
year of our Lord —, at —, in the (County, &ec.,) of ——
aforesaid. . {r. 8]

* Ib. sec. 14,
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Transmission of depositions, d'c.—The depositions and
recognizances are to be so far deemed as taken by the ma-
gistrate of the County in which the offence was committed,
that it is made his duty to trausmit them to the proper
officer of the Court where the accused is to be tried in the
event of the accused being either committed for trial upon
the charge or committed to bail.

Constables’ costs.—The constable who lawfully conveys
a prisoner from one County to another is of course entitled
to his costs and expenses upon producing the accused before
the magistrate of the County in which the offence was
committed, and delivering him into the custody of such
person as such magistrate directs or names in that behalf,
and upon delivering to the magistrate the warrant, inform-
ation (if any), depositions, and recognizances, and proving
by oath the haudwriting of the magistrate who subscribed
the same ; the magistrate before whom the accused is
produced is required to furnish the constable with a receipt
or certificate of the facts.

Form of receipt or certificate.—The receipt which need
not bo uader the seal of the magistrate may be in this form.*
Province of Cauads, (County or United Counties, or as the case

may be) of ——

I, J. P., one of Her Majesty’s Justices of the Peace, in and for
the (County, &¢.) of ——, hereby certify that W. T., Constable or
Peace Officer, of the (County or United Counties, or as the case may
be) of ——, has on this ——~ day of ———, one thousand eight bua-
dred and ——, by virtue of and in obedience to a Warrant of J. 8.,
Esquire, one of Her Majesty’s Justices of the Peace in and for the
(County or United Counties, or as the case may be) of —— produced
before me, one A. B. charged before the said J. S. with having
(§c., stating shortly the offence,) and delivered him into the custody
of by my direction, to answer to the said charge, and further
to be dealt with according to Iaw, and has also delivered unto me
the said Warrant, together with the information (if any) in that
behalf, and the deposition (s) of C. D. (and of —— ) in the said
Warrant mentioned, aud that he has slso proved to me upen oath
the handwriting of the said J. 8. subscribed to the same.

Dated the day and year first above mentioned, at —, iu the
said (County, §c.) of ——. : 4. P

Payment of costs and expenses—The constable on pro-
ducing the receipt or certificate to the Sheriff or High
Bailiff, if employed by such officer, or if not to the Treasurer
of the County in which the accused was apprehended, is
entitled to be paid all his reasonable charges, costs, and
expeunses of conveying the accused to such other County or
territorial division, and returning from the same.t
B e ————

U. €. REPORT-S.
QUEEN’S BENCH,
Reported, by C. Rosinsoy, Ese, Barrister-at-law.,
TRINITY TERM, 1858,

Ross v. Steatay.
Attorney—Investigation of Tille~ Arrears of taxes—Negligence.

Plaintiff in 1854 emp* ! defendant, an attorney to examine the title to certain
tands, and took a o Afterwarnds it wag discorered that tn 1851 a portion had
boen s01d for taxes, but when the plaintiff purchased he had still = vear to re-
goém;h t!& l1857"tho s:d"‘gt t;wri: :xn e:(tlb:a lb(i'purclm‘er, apd the plalatiT then

rou s actiou agalast defen B nee.

ILdd, that defendant was not liable e

. This was an action against tho defendant, au attorney, for neg-
ligence in the investigation of & title, The declaration stated in

#Ib. Sch. R. (2).

+ Ib. sec. 14.

substance that the plaintiff had agreed to purchase certain land
from one Yerry, aud retained the defendant to ascertain the title
of said Perry, and to procure an estate in fee simple to be duly
conveyed by said Perry to the nylnintiﬂ' : that the defendant accep-
ted such retainer, but disregarded his duty, and by his neglect pro-
cured the plaintiff to pay the purchase mouey of the said land to
tho said Perry, without obtaining a good title thersto,

Defendant pleaded : 1. Not guilty. 2, A denial of the retainer.

At the trial at Barrie before Hagarly, J., it was proved that the
plaintiff employed the defendant, an attorney, to seo that Perry
had a good title to the land referred to in the declaration, and to
prepare a conveyance from Perry to him. The defendant did ac-
cordingly make search into the title, and prepared a deed, which
was executed by Perry on the 19th of December, 1854.

Tt was discovered afterwards, that on the 31at December, 1861,
the land was in arrear for one year’s taxes, and being returned to
the sheriff with the usual warrant, tbree acres of five, which the
plaintiff purchased from Perry, were soldfor the taxes, in December,
1852, redeemable in three years. The land not being redeemed,
it was conveyed by the sheriff to the purchaser at the sale by deed
made on the 18th of June, 1857. The three acres were sold for
11s. 114., and of the three years allowed for redemption the plain-
tiff had's year remaining after he took his deed, and might within
that tin e bave redeemed by paying a few shillings. The land was
proved to bo worth £20 an acre.

It was objected that the breach assigned in the declaration was
not proved, for that a good title passed to the plaintiff in Decem-
ber, 1854, when he took his deed from Perry, subject to be lost,
as respectod the three acres, if the plaintiff omitted to redeem,
before January, 1856.

It was objected also, that no negligence was proved, for that it
was not customary for conveyancers to search respecting arrears
of taxes, or to inquire whether there bad not been a sale of the
fand for taxes, not yet perfected by o sheriff’s deed, on account of
the period for redemption not having expired.

It was proved by the treasurer that it was not uasual for con-
veyancers and attorneys to enquire at his office whether the taxes
are in arrear on Jands that are about to be purchased, but that
such enquiry would only in general lead to such information res-
pecting any taxes that were at the time cbarged against the lot,
and would not elicit information respecting any previcus sale that
had been made of the land for taxes, unless the enquiry was under-
stood to be made with that view.

It was proved, by severs] respectable solicitors examined vpon
the trial, that 1t had never been useal in their practice not thought
necessary to search the treasurer’s office for arrears of taxes, nor
to enquire whether the land, or & part of it, had been sold for
taxes, though yet redesmable, Of course where the land so sold
had been conveyed by the sheriff, the County register would in
general show that,

The plaintiff asked for leave to amend his declaration, and the
defendant’s counsel thereupon withdrew his objection, that the
breach 28 1aid was not proved. Aund it was agreed that the jury
shounld give a verdict for the damage which they considered had
been sustained by the plaintiff losing the threeacres, and it should
be rescrved for the Court to determine whether, under the facts
provgod, the defendant was liable. The jury assessed the damage
at £90.

D’ Arey Boulton for.tho plaintiff, cited Hunter v..Caldwell, 10
Q. B. 69; Mayne v. Rhodes, 8 Q. B. 342; Cooper v. Stephenson, 21
L.J. (Q. B.) 292.

McMichael, contra.

Rosinsox, C. J., delivered the judgment of the Court.

If we are at liberty, as we infer we are, to draw such inferences
from the evidence as we think the jury should bave drawas, then our
opinion i8 in favor of the defendant. We do not think it can pro-
perly be called negligence in the attorney that he did not acquire
information of the fact that a portion of the laud had been sold for
taxes, though not conveyed. The registrar’s office would have
gives no information, and we do not think it can fairly be consid-
ered a part of a solicitor’s duty to enquire whether there are not
taxes in arrear, for that is a known charge to which all occupants
are liable, and against which they are in the habit of protecting
themselves by enquiries made from time to time. Nolegal akill is
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required to judge of that incumbrance, and when a vendee, after
taking possension, is obliged to pay an old arrear of taxes, he
knows ho has his remedy against the previous owner, who ought
to have paid the charge.

In very many cases a professional search after that kind of in-
onmpnnoe would cost more than the amount of the tax duo;
aud it was proved that if the defendant had gone to cnquire about
the axrear of taxes, he would not have been likely to have beon
told of the sale that had gone by, since that wiped off tho arrear,
and it no longer atood against the land.

The plaintilf was himself wanting in diligence in allowinga year
to elapse within which he might have redeemed and by that omis-
sion brought the injury upon himself. The concurring testimony
of the respectable witnesses examined is important, we think, on
the question of negligence, and should turn the scale in favour of
the defendant,

The plaintiff did obtain a good title to the land, but has 1dst it
by neglecting to redeem. There was no title outstanding when he
took his conveyance, but a mere sale, which might or might not
affect the title, according as the plaintiff made use or not of his
privilege of redeeming, for which he had ample time.

Judgment for defendant.

Ferris v. Tue Goavp Troxs Ratnway Compaxy.
Ruilway company—Horse getting on track from Aighway—20 Vic., ck. 12, soc. 16
Iy an action against a rallway com

‘Whoreby the DI mosse For 08 e trach and man M, thers s ol

dence to show that the hurso escaped from the plaintiff’s ficld into the street

within half a mile of the railway, and thence upon the track.
Held, that §f so the plalntiff was precluded from iog by the 20 Vic., ¢h.

12, sec. 16, though the horse was not killed at the very point of {ntersection.

This was an action against the defendants for neglecting to put
up fences aud make cattle guards, in consequence of which the
plaintifi’s horse got upon the railway, and was killed.

Plea.—Not guilty, by statute.

At the trial, at Kingston, before Draper, C. J., it was proved
that the plaintif®s lot of land, No. 36 in the fifth concession of
Pittsburg, had & public road along its west side, which crossed
the railway. There were cattle guards at the crossing.

On the 29th of October last the plaintiff’s horse got out of his
field from defect in his fences, in the night, and got into the road,
uud off that, as the jury found, upon the railway. There is no
certain proof of the manner in which ho got upon the railway, or
at what point on the railway he was struck ; but 1t appeared to s
person who ssw bim Jying dead by the side of the railway next
morning, that the horse had been on the west side of the cross
road, and that he was carried by the locomotive eastward, over
both the cattle guards, and killed. The fences of the field in
which the borse bad been l¢ft werefound to be low, some of the rails
being down at & point on the cross road half a mile distant from
the intersection with the railway.

It was left to the jury to say whether the horse escaped from
the pleintifPs field by defect of his fences; whether he had got
across the cattle guards, and was on the railway track on either
side of the crossroad; or whether he was on the railway track be-
tween the cattle guards when he was struck; and to assess the
value of the horse.

The jury could not find how the horse got out of the pasture,
but that he had crossed one of the cattle guards, and was on the
railway beyond it when ho was struck by the train; and they
found the value of the horse to be £22 10s. Leave was rescrved
to the defendant to move for a nonsuit, ou the ground that by the
late act 20 Vie., ch. 12, sec. 16, or as the law stood before that
act, the plaintiff was disabled from recovering.

The case was in fact undefended at the trial, being called in
its order on the second day of the assizes, before the defendants’
counsel and witnesses were in attendance.

Bell obtained a rule nisi to euter a nonsuit, pursuant to lcave
rescrved, or for a new trial on the law and evidence.

Read showed cause.
Rosixsgox, C. J., delivered the judgment of the court.

It is objected that the declaration was not supported by any evi-
dence 88 respects the alloged want of fences to the railway track,

or want of cattle guards, and there seems indeed to be an absence
of proof of those material allcgations.

1st. There was no proof that the fences of the railway company
wero defective, or that there was not proper cattle gaurds, so that
tho plaintiff has not established that the loss he has suffered arose
from the neglect ho complained of ; and that certainly was neces-
sary to be shewn, in order to sustain his action, for no negligence
or improper conduct is complained of in driving the train.

2ndly. If we are to take it that the horae came along the cross
road upon the railway, then what is the effect in this case of 20
Vic., ch. 12, sec. 16? I think the effect of it is to disable the
owner of cattle, &c., to recoser for any animal that has got on the -
railway track from a cross road, contrary to the sot, even though
it may not have been killed at the very point of intersection, for
such animal has got on the track by beiug allowed to be st large
on the highway contrary to the act of parliament, and was there-
fore unlawfally on ths track; the consequence of which is, that
the compay would not be lisble for what happened to him, unless
it arose from wilful misconduct or negligence in the conduct of
their trainus. Wae think a nonsuit should be entered.

Rule absolute.

Tug MussoipaLtry or Toe Townsmip o LoxpoN v. TaE GrEAT
WestERN BRainway CoxPANY.

Great Wesiern Railway—Action against for taxes— Pleading— Want
of Notice 16 Vic., ch. 182, secs. 8, 21.

The declaration stated that a tax, amonoting to £128, was duly assessed against
defendants, for the year 1856, of which they had due notics, yet defendants, al-
thougb said sum bad been duly demanded of them, refused to pay thy same.

Defoudants, as to £6 15s. 5d., pleaded payment into court, and except as to that
sum, that the assessors for the year did not deliver, or transmit to an‘y‘ lz ‘m
o any station or office of defendants, & notice of the total amount at whi
had assessed defondun‘redpmm in the 1pality, distioguishing tho
value of the land occupled by the and thevalusofail defendants’ other real

propeety,
Held, a good defence.

The declaration alleged that a tax, amounting to £128 12s, 11d.,
was duly assessed against the defendants, in and for the township
of London, for the year 1856, of which the defendants had due
notice, yet the defendants, although the said sum of £128 12s.11d.
bad been duly demauded of them, had refused or negleeted to pay
the aame, whereby an action has accrued to the plaintiffs to recover
the said sum so assessed against the defendants as zforesaid, with
intorest theroon, as a debt due to the said township of London,
which the municipal council of the said tawnship of London, being
the plaintiffs in this cause, were entitied to recover, with interest;
and the plaintiffs claimed the said sum of £128 12s. 11d., with
interest thereon, amounting to £8, maiins the aggregate sum of
£186 12s. 11d. which the plaintiffs claimed.

Pleas.—1. Except as the sum of £6 158s. 6d., parcel, &c., that
the defendants never were indebted as alleged.

2. Except as to the sum of £6 156s, 6d., parcel, &c., that the
assessor or assessors for the said municipality of the plaintiffs, for
the year 1856, did not deliver, or transmit by post to sny station
or office of the defendants, s notice of the total amount at which
they had assessed the real property of the defendants in the said
municipality, distinguishing the value of the land occapied by the
rond, and the value of all other real property of the Company.

8. As to the sum of £6 15s. 6d., payment into court.

The plaintiffs demurred to the second ples, assigning as grounds,
that it is not stated that the defendsuts duly transmitted, for the
year 1856, a statement to the clerk of the plaintiffs, describivg the
value of all the real property of the plaiotiffs, other than tbe road-
way, and also the actual value of the land occupied by the road
in the said municipality of the townsbip of London, according to
the average value of land in the lecality ; and also that the defend-
ants do not deny that they, the defendants, were notified by the
assessor or assessors of the asseasment in the declaration mentioned;
they only deny baving been notified by the said assessor or ssses-
sors in & particular manner, aud accordingly the defendants should
have applied for a revision of their assessment, and are not
entitled now to set up the defence in the said plea st forth. And
also because tho eaid defendants, by the puyment of the sum of
£6 15s. 5d. into court, admit their linbility to pay the plaintiffs
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some amouut, and such being the cage, that amount, it is submitted,
can only be determined by the assessor’'s roll of the ssid munici-
pality for the year 1856, asfinally passed. And that the said plea,
if it is a good ples at all, iz a ples in bar of the plaintiffs’ action,
whereas the defendants, by payment into court as aforesaid, admit
& prima fucie oause of sotion on behalf of the plaintifis, and seck
to veduce the amount of their claim only. And also that tho
plaintiffs in their declaration aver due notice to the defendants of
the said assessment for the year 1856, which tho defendantsdo not
deny in the said plea, their said plea being a plea neither in bar
nor in confession and svoldance.

Elliot for the demurrer. Jrving contra.

The clauses of the statute cited are referred to in the judgment.

Rosixeoy, C. J., delivered the judgment of the court.

In order to entitle & municipality to sue for & tax imposedin the
ordinary manner upon resident rate-payers (and by the 8th clauso
of the assessment Law, 16 Vic., ch. 182, Railway Companies are
slways to be assessed for their real estate as if they were resident)

279

The plaintiffs have furthor objected to the plea, that by submit-
ting to s sum of £6 15s. Gd. as due for tho year 1850, the defend-
ants have admiited a rate legally made, and so caunnot set up &
want of notice; but upon consideration it is plain there is no forco
in that objection, because if the Company had received s notico of
£6 16s. bd. as being the rate, sud afterwards found that £128
was demanded of them, they could only plead, as they havo done,
that the plaintiffs had not transmitted to them a notico of the
totsl amount to which they had assessed their property.

In our apinion the plea is sufficient, but the plaintiffs may spply
for leave to take issue upon it, or reply to it specially,

Judgmeat tor defcodants on demurrer.

McLrax v. Tie Town Couxncir or Tux TowN or BrANTFORD,
Corporation—Liability for work--Authority of Commitiee—Countermand—
: Qorporale Seal—Appeal.
The M ipal Couneil for 1868 passed a resolution that certain work ebould be

they must, we think, be able to shew that they have done what
would be necesssry to entitle them to distrain by warrant for the
same tax, if the party had goods that might be eeized, except per-
haps that there would be no occasion for making the previous
demand mentioned in the 42ad claues.

Ard neither by distress, nor by the action under the 45th clause,
can aratepayer, we think, be compelled to pay a tax of which such
notice has not been given to him as the law has provided, in order
to give him the opportunity to appeal under the 26th aud subsge-
quent clauses. We do not mean to say that the plaintiffs in such
an action are hound to set forth in their declaration that they have
given such notice as the law requires before the assessment roll
was finally completed—that may perhaps be assumed till the con-
trary is shewn—but it must bo open to the defendant to deny that
such notice was given, and to put the plaintiffs to the proof of it.

The plaintiffs have averred in their declaration that a tax of
£128 12.. 114, was duly asseased against the defendants for the
year 1856, of which the defendants had notice. That does not ne-
cessaiily mean more than some time before the action was brought,
and for all that appears after the asscssment roll had been com-
pleted, and the time for appeal had passed, the defendants had
duo notice that such a tex was assessed against them. But what-
ever it may havo meant, the defendants have in their plea denied
that the assessors for 1856 did that which the twenty-first clauso
of the act makes it their duty to do in casn of all railway companiaa,
é. ¢., “deliver at, or transmit by post to any station or office of the
Cutpauy, » H0TICO OF the total umount at which they have assessed
the real property of the Company in their municipality or ward,
distinguishing the value of the land occupied by the road, and the
value of all other real property of the Company.”

If the plaintiffs have not dono so, they are not in a position to
sue for the tax. And the 21st clause makes it clear, by its refer-
ence to the 23rd clause, that the notice which is to be thus given
must be given before the completion of the roll. It would other-
wise be of little use to the party.

Unless the dus notice mentioned in the dec’aration must be
taken to mean such a notice, it would be an averment of no con-
sequence. If it does mean that, then the defendants of course are
at liberty to traverse it, as they have dono in their plea.

The plaintifis object that the defendants should have shewn in
their plea that they did what the same 2Ist clause makes it in-
cambent on them to do—namely, that they had some time in the
year transmitted to the clerk of the municipality suck a statement
of their real property in the municipality, and its value, as that,
clause of the act requires.

‘We supposs that information is called for in order to facilitate
the business of tho assessors, though it can hardly be meant to be
binding upon them either as to quantity or value; and no doubt
it ought to have been sent, and perhaps may have been; but
admitting that we should infer that it was not sent, since the
defendants have not stated it, etill that could not authorize the
assessors or the municipality to impose any amount they chose,
and enforce it without having given notice of tho amount required
by law in timo to allow of an appeal.

We do not think, therefore, that the plea is bad for not contain-
ing the averment suggested.

dune, for which & verbal tender was made by the plajotifl, to the strwet znd
side-wulk Committes, and accepted in writing by a tnajority of the Comu-ittee,
aner the last meeting of the Council in 1856, and without the tender having
besn submitted to the Councll, or auy written contract executed. 1n April, 1857,
some time after the plaintitf had commenoced the work, the Couudl are-
solution notifyaz him not to proceed, but he went on notwithstanding, and
completed it, and {n this action brought for thoe price, & verdict was taken for
the plalotit, wn'.h'luv.e reserved to en(a‘s verdict for defendants, unless the

wholo [ could Lo ed.

Icld, afirming the judgmeat of the court below, that the plalntif could not
Eﬁ;&:: that an appeal wonld lie from the decision of the judge bLelow ou &
verdict 80 taken.

Appeal from the ccunty court of the county of Brant.

The facts of the case are o fully stated in the judgment of tho
learned judge, given in the court below, that it is unnecessary to
give the evidence taken there atlength.

Joxes, Co. J.—The declaration in this cause was on the common
counts for work, labour, and materials, goods sold, money counts,
and account stated. Plea, nover indebted.

The plaiotiff claimed £76 15s. 7d., for the materials and work
in the construction of 68} rods of side-walk, on Colborne-street, in
the town of Brauntford, at $44 per rod.

1t appeared by the evidence, that the Council for tho year 1836,
shortly before their time of office expired, passed a resolution that
the side-walk in question should be built, not specifying, however,
whether the work should be done by tender, nor directing who was
to giva aut tha contract, nor haw it was to be paid for. On the
17th Decemher, a verbal tender was made to the street and side-
walk Comw:ttee, by the plaintiff, to do the work and furnish the
materials for $4} per rod. A written acceptance was put in at
the same date, signed by a majority of the Comumittee, and accept-
ing the plaintiil”s tender as the Jowest,

It was proved that the tender was not submitted to the Council,
and that the acceptance in fact was signed by the Committeo after
the Couancil rose on the evening of the 17th of December, which
wag their last meeting before going out of office. No written con-
tract was executed between the parties, and no order under
defendants’ corporate seal.

The plaintiff did nothing towards makiag the side-walk that year,
but on the 10th of April, 1857, he ordered the necessary lumber
for the work, two loads of which were delivered before the 17th of
April.  On the 17th of April, the matter having been brought
before the new Council, they passed a resolution notifying the
plaintiff not to proceed with the work, The plaintiff, not regarding
this event, went on and completed the side-walk. Evidence was
given to shew that it had been the usual practice, when the Coun-
cil ordered a work like this to be done, for the street and side-walk
Committee to give out the contract without reference to the Council,
and when the work wascompleted the Council, accepted and paid for
the same, aithough the defendants gave some evidence to shew that
this practice was not uniform, but that sometimes the Council
themselves gave out the work. -

The defeadants objected that this Committee had no power tq
act on such a resolution, but that tho tender should have heen
submitted to the Council, and the work given gut by them; and,
sccondly, that waiving the first objection, the Council were not
liable, as they had notified the plaintiff not to proceed with the
waork, and to hold them liadle would be to eaforce the performance
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of an executory coutract against theia when they were not bound
by their corporate seal. It waa consented at tho trinl that o ver-
dict should be entered for tho plaintiff for £76 16s. 7l., the amount
claimed, subject to bs moved against by the defendants, the plain-
tiff agreeing that in case his verdict could not stand for the whole
amount, the court should have power to set it aside, and enter o
verdioct for the defendants. The defendants have therefore moved
a rule to set aside this verdict, and enter a verdict for them.

I am of opinion that this rule must be made absolute. As re-
gards the first objection—that the Committee had no power to give
out the coatract, but that the tender should have beem submitted
to the Couucil, and the work given out by them—1 think it very
questionable if this Committee did not exceed their power in acting
as they did, independent of the question whether they should not
have laid the tender before the Council, and awaited their direc-
tions. I think the circumstances under which they accepted the
tender, are such as to throw great suspicion on the transaction, if
not to avoid it altogether. This acceptance, it was shewn, was
signed by the Committee on the eve of the Council going out of
office, for s work which would devolve on their success - to carry
ount, and was in fact signed after the last meeting of the Council
for that year, when in fact the body from whom the Committee
derived their power had ceased toact. It would, Ithink, be going
o great length to say that the future Council would be compelled
to carry out such a transaction.

But it is upon the second objection that I think the plaintiffs
onse clearly fails: that is, that the defendantsare not bound, there
being no countract under their corporate seal. There are a great
mauy cases to shew that where work is done for a corporation
within the legitimate scope of their powers, which work they have
socepted and adopted, they cannot, when sued for the price, ob-
ject that no order was given under their corporato seal. See
Beverly v. The Lincoln Gas Company (6 A. & E. 829), Fishmon-
ger's Company v. Robertson (6 Scott's N. R. 66). In the latter
case the Iaw on thi~ point is very fully considered.

This priaciple of law has been considered well settled, and s:ems
to be founded on justice, that when a corporation accepts and
adopts a work, receiving thereby all the benefit from it, they should
be estoppod from alleging that they did not order it to be done in
such & maunner as to make them legally liable. There are, how-
ever, some late cases where the courts have held that even in ex-
ecuted contracts, under certain circumstances, corporstions are
not linbla, axcapt whan hannd by thair corporata real.  Sea Jis-
gina v. Mayor of Stamford (6 Q. B. 433). Cope v. Thames Haven
Dock and Railway Company (18 L. J. 846 Exch.), Lamprel v.
Bellericay Union (8 Ex. 283), Diggle v. London and DBlackwall
Railicay Company (5 Ex. 442), Ilomersham v. Wolverhampton
Water Works (6 Ex. 189), Williams v. Chester and Holyhead
Railway Company, (16 Jur. 838). 1 do not think, however, that
these cases overrule the principle of 1aw above lnid down, but are
rather exceptions to the general rule.

1t then remaing to be considered : does the present case fall withia
these that are considered as executed contracts? I think clearly
not. The plaintiff; at the very inception of the work, is notificd
by tho defendants not to proceed with it, Upon what principle,
then, can the defendants bebound to pay for work which the plain-
tiff goos on and does despite their order? To hold them liable in
such o case would be to declare that a legal binding contract ex-
isted, & contract on which the plaintiff would be entitled torecover
damages if prevented from performing it by the defendants.

The case of Bartlett v. The Municipality of Amhertsburg (14 U.
C. R. 162), seems to me to be quite in point. There the plaintiff,
after having, by the order of the Council, undertaken to build &
side-walk, and having done work on it to the amount of £26 16s.,
was ordered by the eew council to desist from the work. He did
80, and brought his action to recover for the amount he had done,
and also for damages for not being ailowed to ¢omplete the job.
The court held that although entitled to recover the former, he
could not claim damages for not being allowed to complete it, as
the contract was not under defendants’ corporate seal, and that the
plaintiff acted correctly in dezisting from the work on being 2o not-
ified. In the present case, no evidence was given to shew the
value of any of the work the plaintiff performed before being
notified not to procced, and the plaintifi’s counsel at the trial

abandoned sny such claim, and consented that if the court should
be of opinion that the verdict could not stand for the whole amount,
that then a verdict shiould be entered against him, The vule will
therefore be made absolute to set aside the verdiot, and enter s
verdiot for the defendants.

From tLis judgment the plsintiff appealed.

Lurns, fcr the appeal.

AL, C. Cameron, coutrs, objected that no appesl would lie, for
the verdict was taken subject to the opinion of the judge, and the
statute 8 Vie., ch, 13, sec 67, allows an appesl only in case either
party shall bo dissatisfied with the decision of the judge ** upon soy
point of law arising upon thoe pleadings, or with the charge to the
jury, or the decision upon any motion for a nunsult, or for a new
tria), or in arrest of judgment.” Tho court, however, over-ruled
this objection, and the case was then argued upon the merits.

The authorities cited are referred to in the judgments.

Rosinsexw, C. J., delivered the judgment of the court.

The learned judge of the County Court of Brant, who tried this
cause, bas stated the pointsin issue and the ground of his judgment
very cavefully. The view which he took of the case is quite in
accordance with the case of Bartlett v. the Municipalitg of Am-
herstburg decided in this court (14 U, C. R, 152), and is not at
all at variance with any thing determined in the other casc of Fe!-
terty <. The Municipality of Russell and Cambridge, referred to
and reported in the same volume, 433.

The plaintiff in this caze is secking to recover from the corpora-
tion upon an implied assumpsit the value of work done not merely
without their request, either formal or otherwise, but directly con-
trary to their order. That the people passing through the streets
will walk upon thie plank which the plaintiff chose to place there
contrary to the wish of the corporation, rather than walk in the
road, is very natural, but there was nothing in the evidence which
it would have been reasonable to put to the jury as an adoption of
the work by the corporation.

The corporation having told him after the work was done that
they would not pay for it, would not of itself signify any thivg, if
they bad cither set him to do it, or had sllowed him to apply his
1abor and material without forbidding or remonstrating ; but the
evidence shews this to be a case of & very different kind. The
plaintiff seems to have been bent upon depriving the corporation of
the privilege of conducting their own affairs.

Appeal dismissed, with costs.

COMMON PLEAS.
Reported by E. C. Joxss, Esq., Barrister-at-Law.

EASTER TERM, 1858,

ARNOLD v. MURGATROYD ET° AL.

HJd, that the 25th section of the Common Law Procedure Act, 1857, applies to
County Courts as well as to the Superior Courts.

Declaration avers the delivery of a ca. se. at plaintiff ’s suit from
the county court of Wentworth, to the sheriff of Lincoln, agsinst
the two first defendants; their arrest and execution of bond by
all the defendants at Kingsmill, sheriff of Lincoln, conditioned for
the original defendants remaining on the limits, and for their get-
ting that bond, or any bond substituted therefor, to be allowed
within 80 days by the judge of the county court, and such allow-
ance endorsed thereon. lﬁewb, that thoy did not within 80 days
get bond, or substituted bond, allowed, &e., according to the Com-
mon Law Procedure Act, 1857, and assigned under statute to
plaintiff by statuto.

A demurrer to this declaration presents the objection that the
County Court Amendment Act, of 1867, does not give the power
to a county court jadge to allow bail; ner were defendants bound
to procure such allowance; and that the power of tllowance ex-
tended only to superior court judges.

Tn Easter Term the case was argued by Lawder for demurrer.

Martin, contra,

Drarxr, C. J.—The several clauses of the Common Law Pro-

cedure Act of 1856, relative to the payment of & weekly allowance
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to insolvent dcebtors, and to gaol limits, and to the diccharge of,
such debtors, are in my opinion in force as cuactments not for the
mere purpose of giving certain powers to, and regulating the pro-

ceedings in such cases in the superior courts, but to provide spe-
cinlly for a class of debtors, their relief or discharge from custody

by all courts under whose process they are in custody. The lan- |
guage used in scc, 296: **it shall be lawful for the conrt from

which the process against such debtor issued, or any judge having
authority to dispose of matters arising in such conrt, to make 2

ruleororder, &0.” Similar general language reapecting the court

or & judge in secs. 296-7, 300, 802, 8)3, and other sections, 1

think amply warrant the conclusion that the legislature contem-

piated tho applications of these provisions 1o all debtors coning

within the definition, without intending to confine them to debtors

against whom process from the saperior courts should be issued.

1t is true, these provisions ave oxpressly extended to the conuty

courts by the County Courts Drocedure Act, 1856. This act,

howover, extended to the courts a great many provisions of the

Comnion Law Procedure Act, 185G, which otherwise confessedly

would not extend to them ; and it also includes in such extension

the particular sections under discustion. 1 do not think thisis to

e construed as shewing that without such extension they would

not have applied to the county courts, but rather as procceding
ez majore cantela, and to avoid doubt.

But therc seems to me even less reason to doubt, in regard to
the Common Law Procedure Act, 1857. The 25th scction enncts
that in all cases in which the sheriff of any county shall take from
any dehtor confined in the gaol 2 hond under the provisions of the
Common Law Procedure Act, 1856, &c. The language used in
this section, cannot, 1 think, he confined to the superior courts
without a forced construction varrowing its generality, and if this
be the correct view, it further furnishes a key to the meaning of
the legislature, in the provisionsof the former act, and strengthens
the conclusion of its general application to all courts issuing the
particular process there referred to.

I feel do doubt but that the 25th section of the Common Law
Procedure Act, 1857, does extend to suits in the county court, and
therefore that our judgment should be for the plaintiff on this de-
murrer.

Tuie TRosTRes or Tie ToroxnTo Hoseirar v. Hawaro.

Ommon Jaw DProcedure Act, 1856 Fipistalle Pleas
nee o nitah nnds t
n'{l\s: a?fen ::ih:n!;i':r};zmon ;l: "a;ir"’:&:":ﬁ?{'n&"}: a'!l.'iﬂlng;afo’re ff:aﬁd forh:‘.t!
years, under which no rent was to be pald until certain conditions were per-
formed by piaintiffa, which have never been performed.
Held, upon demurrer to be a good legal defunce.

Declaration for use and occapation. Equitable plea: that plain-
tiffs put defendant in possession on an agreemeut to give him a
Jease for 12 years, at £89 2s. rent, that he should build a two-
story brick house, and that no rent should be paynble except one
half year, when agreement made, until a building ealled the Gene-
ral Hospital was removed by plhintifis from lands of theirs close
to the part demised to defendant; that defendant entered on such
agrecmeat, paid the balf year’s reat, aud built the house as agreed,
but that plaintiffs have never granted the lease, or removed the
hospital buiiding. This ples is demurred to on the ground: 1st.
That defendant cannot get the relief he desires at law; and 2ndly,
that there is no writing or sufficient contract, or consideration for
contract available to defendant st law or equity.

In Easter Term A. Wilson, Q. C., supported the declaration,
arguing that the plea only alleged a ground for interlocutory re-
lief; that sny injunction obtainable must be perpetual; and if
defendant filed a bill he must bring money into court, citing Flight
v. Grey, 4 Jur. N. S, 13.

J. H. Cameron, Q. C., cautra, argued that the plea was a good
equitable defence; that this would be a perpetusl isjunction
agsinst clsiming rent in this shape, citing Mines Royal Society v.
Magnay, 10 Ex. 489, That at all eveuts it was a good ples atlaw.
Ioward v. Shaw, 8 M. & W, 118 ; Smitk v. Eldridge, 16 C. B. 2363
Flood v. O'Gorman, 4 Irish L. R., 578,

Wilton, in reply, objected that at law it would be bad, as
amounting to the general issue.

Drarer, C. J.—My first impression was that on this demurrer
plaintiffs should have jedgment, and that defendnut wight apply
to amend, becauze I entertnined a stronger opinion against the
plea as an equitable defence than my learned brothers appear to
do. I distrust my own views, however, on a purely equituble
question, though I at present think that the Court of Chinnicery
could not graot an absolute unconditional injunction inasmuch as,
as soon as the building is removed the rent would become payable,
and therefore the duration of the injunation would depend upon a
contingency.

I concur in thinking the plea s good logal defence, and I am not
satisfied that where a good defeaco appesrs on the whole record
wo ought to give it the go by.

Rionanns, J.—I am of opinion that this ples discloses a good
legal defence ; that it would he open on the special demurrer to
the objection that it amounts to the general issuc necd pot on this
record, or under the Commion Law Procedure Act, be considered.
The action for use and occupation is given by the Statute 11 Goo,
1, ¢. 14, the landlord receives * not the rout, but an equivalent
for the rent, a reasonable gatisfaction for the use and occupation
of the premises,” (Nush v Zatlock. 2 . Bl. $20,) nnd as lid
down Comyn’s Landlord and Tenuunt, 437, it now appears to be
settled that whercas one party occupies by permission of the othee
ia the absenco of any contract hetween the parties, the finet of this
one having cccupied by the sulfernuce of the other is sufticient to
raisean implicd assumpsit by the oecupier to pny for his occupation.

The action is based on the occupation, and compensation is pay-
able either in an express or implied contract.  Where the express
contract is alleged that no rent shall be payable, notwithstanding
the occupation, until the performanco by the plaintiff of an act
agreed to be done by them, and not yet done, and tho plaintiffs
admit such to be the contract, I do not see how the action can he
maintained. No implication of law can arise to pay rent fur an
occupation expressly agreed to be without paying rent.  The enso
is very distingnishable from Sm.th v. Eldrige, (15 C. B. 236),
which was a decision on certain facts provad, and not an ndmitted
agreement, as here. Jloward v. Shaw 8 M. & W. 118, supports
the view here taken, though it was on an ocenpti on originally
taken under contract of sale, but continued after the contract was
atan end. Parke, B. says: ¢ While the agrcement subsisted the
defendant was not bound to pay a compensation for the occupation
ot the land, because the contract shews he was to occupy without
campenration, and o long aa it gubsisted ha was ~ntitled wo to
occupy, but still he was tenant at will.” Alderson, B.: ¢ While
defendunt was in possession under the contract for sale, he was
tenant at will, under a distiuct stipalation that he should be rent
free, therefore for that time no action for use and oceupation can
be brought against him ; but when that contract is at an end, ho
is tenant at will, simply therefore from that time he is to pay for
the occupation.” Rumballv. Wright 1 C. & V. 589, Best, C. J.,
says : *This defendant is similar to s purchaser, he is not put in
asa tenant, but ho is put in to occupy till a lease shall he granted,
and when the lease is grauted then he is liable for reant, and not
before.”

It appears to me, that in the absence of any exprees contract to
pay, the implied promise to pay a reasonsble compensation for the
occupation is met by proof that tho owner agreed to let defendsnt
occupy rent free. The case cited by Mr. Cameron, Flood v.
O' Gorman, 4 Irish Law Beports, (2 Q. B. 578), very strongly sup-
ports this view, which to me seewsin accordance with the plainest
common seuse. In Woodfall's treatise, 627, it is said: *‘this
sction is founded on a contract, and unlese there were a contract
express or implied, the action cannot be sustained.”

It would he a strange conclusion to declare the defendant liable
for rent in & case in which the contract sdmitted on sll aides was,
that he was not to pay any.

1 feel considerable doubts as to the goodness of the plea on
equitable grounds, a8 I do not find any express decisions that g
case in which & court of equity might grant an injunction against
an action until one of the parties had done a particular act, woulg
form o good defence at law on equitable grounds. The last cage
cited of Flightv. Grey, (4 Jurigt, N. 8. 13, C. B.), does not, thougp
in one point of view possibly in favour of defendant, lead clearly
%o such & result,

vavsrangsry
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But aa I consider the plea discloses a good legal bar, it is unne-
cessary to discuss this latter point ( Vorley v. Barrett, 1 C. B. N.
8., 226). Ido not think the plea open to the objection that a
binding contract i3 not shewn against plaintiffs.

Judgment for defendant.

Forszs v. Tus Souoon Trustks or SgcrioN 8, PryurroN.
Contract— Pleading.

Reld, that a contract cntered into by two trustees under thie school acts, with the
corpurato scal attached is sufficlent, and & plea that it was sigried by the two
subscribing trustess without the conaent or approbation of the third Aecld bad.

Tho declaration stated that defendants undor ¢heir corporate
seal accepted a tender, and agreed to pay $380 to the plaintiff for
building a school-house.

To which defundants pleaded thirdly, that the tender was ac-
cepted and tho contract made by two of the trustees without the
consent or knowledge of third, and he had no opportunity of
agreeing or dissenting thereto.

The plaintiff demurred on the grounds: 1st. That the same is
no answer in law to the said declaration, as tho plaintiff declared
against the achool trustees as a corporation, and not in their indi-
vidual capacity. 2nd. That it was not the duty of the plaintiff to
ascertain whether two of the threc trustees acted alone or with the
third, or whether they notificd him, a msjority of the trustees
having signed the contract and affixed the corporate seal thereto
as required by statute. 3rd. That the defendants canuot, as
against a contractor, the plaintiff, take any advantage of their
neglect or omission to perform any duty imposed on them by the
act, of which neglect or omission the plaintiff had no notice. 4th.
That it is no answer to the declaration to affirn the want of ac-
quiescence or confirmation by one of said trustees of the acts of
the other two. ¢ The Upper Canada School Act of 1850,” not
requiring such acquicscence or confirmation, and that the said
plea is in other respects uncertain, informal, and insufficient.

A. Prince supported the demurrer.

McMichael contra, cited McGregor v. Pratt, 6 U. C. C. P. 173.

DraPER, C. J., delivered the judgment of the court.

I do not find any ground upon which the third plea can be sus-
tained. Thetrusteesof each school section are made a corporation
by the statute 18 & 14 Vie., sec. 10, and I do not find anything in
the act which mnkes it necessary to tho valldity of & contract maqe
by such corporation that it should be signed by the trustees as
well as have the corporate seal affixed to it.

Nor is there anything in the statute which makes it necessary
that the three members of the trustee corporation should be unani-
mous in affixing the corporate seal. The statute contemplates
‘there being a necessity in consequence of the death, removal, &c.,
of any member of the trusteo corporation, for a special clection to
supply bis place, but it containg nothing to lead to the inference
that until such clection the power of the corporation to contract,
&ec., under seal, are suspended,

With regard to the site of a school-house, sec. 11, of 13 & 14
Vic., ch. 480, recognises the authority of a majority of the trustecs.
Section 12, 2adly, authorises the issue of a warrant signed by a
majority of the trustees, which apparantly requires no seal.

Independently of these consideratious, I think that the trastee
corporation cannot set up as a defence to an action founded on an
instrument under their corporate seal, that one of tho there trus-
tees had no notice of the proceeding, nor any opportunity of
agreeing to or dissenting from the making and sealing such instrua-
ment. There is no charge of fraud or collusion on the part of the
two trustees who, being & majority, it is admitted did affix the
seal, nor is there any averment that the plaintiff had notice or was
& party to any of the acts of the majority of the trustees in refe-
rence to the third trastee.

The cases cited for the defendants do not touch the question,

I think the plaintiff is entitled to judgment on demurrer.

Vide Prince of Wales Insurance Company v, Athenaum Assurance
Compary, 3 Law Times, p. 149; per Lord Campbell, C. J.

Judgment for the pla‘ntiff.

CHAMBERS.
(Iteported by A. McNawvs, Evy.)

Maxsox v. Gumserr.
Reeplevin—Stay of Procecdings.
The sctllsog of Replevin is vot one cuntemplated as coming within Statuto 16 Vic,

cAp .

This wasan action of Replevin, commencedin the County Court
for the County of Wentworth, ugainst the defendant, who is tho Po-
lice Magstrate of the City of Toronto, to recover back a gold watch
which 1t was alleged hiad been lodged with him, having been taken
upon a search warrant from a person who absconded. The plain-
tiff claimed title by assignment from the person who caused the
search warrant to be issued. The defendant removed the suit
from the County Court iuto the Court of Queen’s Bench, and now
after declaration has applied to stay all proceedings in the
action, on the groundsthat he was acting as a Magistrate in tbe
matter; that the declaration does not state that be acted malici-
ously and without reasonable and probable cause; that he had no
notice of action, and that in fact when the writ of Replevin way
served upon him the watch was not in his custody or keeping but
in that of the Deputy Chief of Police. The Defendant claimed that
he is protected by the Statuts, 16 Vic., cap. 180, and that under the
6th section ho is entitled to have all proceedings stayed.

Bunns, J.—It does not appear to me that I can help the defendant
upon a motion of this kirnd, and U must thercfore discharge tho
summons. The whole seope of the Act 16 Vic., cap. 180 convinces
me that the action of Replevin is not one conterplated as coming
within the meaning of it. The 8th section compels the plaintiff to
give a month's notico of activn, and one of the grounds of com-
plaint made by tho defendant hore is that he has not had that
notice. We have already determined that the action of Replevin is
not one coming within the meaning of 14 & 15 Vie., cap. 54,
requiring notice of action to ho given to Bailiffs; vide Folger v.
Menton, 10 U. C. Q. B., 422, (the English cases will be found stated
there). The fact that the defendsnt never had the custody of
the watch and did not detain, forms a ground of defence upon the
merits. and cannot be inquired into on an application of this
nature; (Vide Gulchrist v. Conger (shieriff) 11 U.C.Q.B., 197). Tho
18 Vic., cap. 118, does not apply to a case of this description. If
it be true as the defendant says that he did not detain the watch,
he must succeed upon that at the trial. No doubt he does not
wish the trouble and vexatlon of defendiog asuit, which probably
thero would have been no nocossity for bringing im tha namo of
sny one if the plaintiff had scted courteously to the defendant by
representing how and in what maouer he claimed title; but inas-
much as he would bave been subject to an action of trover in caso
of demand and refusal if he had posscssion of the article: he is
subject in the same manner to the Replevin action if it can bo sus-
tained upon the same ground.

Suiumons discharged, costs to be in the eause.

ARRLAND v, HaLrL.
Injunction afler Verdict.

Dlaintiff is not catitled to sn injunction to restraln defendant from committing
the wrong compluned of, even although plaintiff bas recovered s verdict and
damnages against defendant, unless the writ of summons in the action is
endorsed that tho plaiutidf claims a writ of Injunction and damages.

Application by summons for writ of Injunction under section

286 of the C.L P. Act under the following circumstances: On the
4th March, 1857, the plaintiff commenced an action on the case
azainst the defendant for overflowing his land, the south half of
lot 14 in the 4th concession of Whitby. The writ of summons and
the declaration theron were in the ordinary form; and the defen-
dant pleaded, 1st., Not Guilty, and 2nd., that the plaintiff was not
the owner of the land. The caso was tried at Whitby, in October,
1857, and resulted in a verdict for tho plaintiff of 53. After the
tiial the plaintiff served the defendant with a written demand that
he should cease to flood the plaintiff’s land, and the defendant, as
appears by the plaintiff’s affidavit, refused to comply, but still
continues to flood his land to his great injury. The verdict was
not moved against but still remains in force though the plaintiff
has not as yet cntered up judgment.
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The deferidant objected that under these circumstances, no writ of
injunction could be claimed in this action.

Boans, J.—It appears to me the defendant’s objection is well
founded, and that the plaintiff has misconceived the force and
effect of the 28Gth section. The 283, 284 and 285th sections very
clearly shew that the writ of summons in an action like the pre-
sent must be indorsed that the plaintiff claims & writ of injunction
and the deolaration must be framed accordingly, so that judgment
may be pronounced ultimately whether a writ of injunction shall
or shsll not issue ; and this may be in addition to any claim for
damages which may be tried and adjudged upon. The plaintiff
construes the 286th section as if it had no referenco whatever to
the other sections, and may be applied to & case like the present
though no writ of injunction is claimed in the declaration. I do
not take that to have heen the meaning of the Legislatare. I
think the meaning of this section is that the plaintiff may have s
temporary injunction at any time after the commencement of the
action, that i3 an action commenced for the object mentioned in
the 283rd section, and upon which the judgment will be, whether
an injunction shall or shall not be granted. If the 280th section
can be applied, as the plaintiff contends for, I can see no reason
for tho provisions contained in the previoussections unless they be
confined to cases in which the claim for the writ of injunction is
all that is songht to be claimed. It is clear that they are not so
confined, but apply to cases where damages are sought as compen-
sation for th~: injury as well as other cases: and without the aid
of the 286th section an injunction could only be claimed at the
termination of the suit, but with the aid of an interim injunction
may be obtained when the action is for that purpose.

The plaintif®s sammons must therefore be discharged,—and
being the first case—without cost.

e ]
ELECTION CASES.

——

(Boforo Tits Yonor Junax Coorer, Jadge of the United Counties of Huron & Bruce.)

IN THE MATTER OF TRAB CONTESTED ELECTION OF THE ELRCTORAL
Divistox or TrcunseTH.

Legislative Council—20 Fic. c. 23.

A Judge of a County Court in & Legislative Council Eloctoral Division, has autho-
{5:({ zlzze‘m the vlection for the Division is contested, to take evidence under 20
) : [November 8, 1858.]
Macdermott, upon behalf of Mr. Jones, the contestant can-
didate, applied for an appointment to take the evidence; and
he filed the notice, answer, petition, and other papers.—
The answer raiscd the question of the Judge’s right or power to
entertain the application. The following is the judgment :—

Cooexr, Co. J.—An application has been made to me underthe
Controverted Elections Act, requiring me as @ County Court Judge,
residing i and haviog jurisdiction in the Tecumseth Division, to
take evidence under the said Act and the ¢ Election Petitions Act
of 1851.”

The notice, to Donald McDonsld, Esq., (the member elected),
states the grounds of contest to be in substance:

First. That the successful candidate personally, and by bis
agents, cmployed means of corruption by giving and offering sums
of money with intent to corrupt and bribe certain of the electors
of the said Tecamseth Division to vote for him, and particalarly
(bere follow the nanies of parties alleged to be bribed or to have
been attempted to be bribed.)

Second. That the successful candidate by himself and sgents,
opened and supported and caused to bo opencd sd supported at
his costs and charges houses of public entertainment for the ac-
commodation of the electors, and particularly (here follow the
names of the houses alleged to have been kept open.)

The auswer, denying the contestant’s allegations, protests, that
the elected member is not bound to answer ¢ for that, no Judge of
the County Court has authority or jurisdiction to take evidence n
the ZTecumseth Division,” and, that the Act of 20th Victoria ¢ does
not cxtend o elections for the Legislative Council.”

It bocomes nccessary, in view of this demurrer to the jurisdie-
tion, if it way be so called, to decide whether the two grounds
taken, or either of them, can be sustained. No day can be ap-
pointed for the hearing of the evidence if the Judgoe cannot become
the Commissioner of the House; and on the other hand, should he
give weight to the objections, and the Iouse bo afterwards of
opinion that they were not tenable, it would follow that the House
would be either Jdeprived of the power to do justice in the pre-
mises, or compelled to adopt some special means of obtaining the
evidence ; for the 20th Vic. either doea not apply at all, or is im-
perative in its directions. If it does apply, s Judge inours a very
serious responsibility if he rofuses to act under it.

The stato of the law or the subject being peculiar to the Iro-
vince, we are without guide from English decisions expressly to
the point ; and, this heing the first clection for the Upper House
which called for a judicial decision, we are equally without Cana-
dian precedent. 1t rcmains then, only to endeavor to reconcile
certain enactments which, becoming Jaw at different times, had
perhaps not been fully collated when the now laws were, by few
words, incorporated with the old, and which, therefore, present
now somo apparent discrepaneies.

The second ground taken by tho elected member will be first
disposed of.

Heo states that the Act, 20th Victoria ¢. 23, doos not apply to an
eloction for the Upper House.

The application to me ¢2 *ake the evidence, being made neces-
sarily ex parte, I am without the assistance to explain the grounds
of the objection, and I may possibly have overlooked some statute
bearing on the question; for ona can hardly conceive, reading all
the acts together, how any reliance can be really placed upon &
ground of objection 80 expressly opposed to a positive Iaw of the
land, and under which lIaw the member has j nt been elected.

Yet, for all I can at present see, the 13th sec. of the 19th and
2Cth Vio. cap. 140 is quite positive on the subject. It says, that
¢ The laws relating * * * * to controverted elec-
tions,—and (o all matters ted witk or incidental to elections—
thall, except where such laws may be inconsistent with this Act, ap-
plyin cases to elections of Legislative C' llors.’

It msy posaibly be intended to convey the idesa that the 20th
Vietoria is **inconsistent with” the 19th and 20th, or that it is
not among ¢ the Jaws” mentioned in the last name Act, being

subscyuently to it. The Legialative Counsel Act bowever
does not say ¢« all lawsnow in force,” but, ¢ 2%e laws relating to,”
&o.; and the Act of 1851 could not now be used without the Act
of 20th Victoria, for the latter incorporates the two and makes
them one ; and clearly the Act of 1851 is embraced in the words—
« the laws relating to,” &c., and hence the 20th Victoria also.
But the provision in the Election Act as to the application to the
County Judge, may be perhaps said to be inconsistent with the
19th and 20th Victoria, because the Election Act requires an sp-
plication to ¢ the” County Judge, and in the division there are
two, aod neither is ¢ the” Judge of the whole district. If the
objection now under consideration rests on this ground, it was not
necessary to makeit; for the first objection, yet to bo considered,
raises the point.

Tt is true that the law would have been more explicit and satis-
factory if the first section of the 20th Victoria had named elections
for the Upper House instead of using simply the words ¢¢ Legisla-
tive Assembly;” but the whole Act must be read together, and
we cannot reasonably conclude that the Upper House elections
were not intended by the Legislature and are not within the
purview of the Act, when the last section makes the Act * part
of” the statute of 1851, which is positively mado by 19th and 20th
Victoria, applicable to the Upper House,

The first and more difficult question raiced, is as to the power
of the Judge to act as Commissioner. The application is to be
mado to the «“Judge of the County Court” ‘¢residing in, or having
jurisdiction within”? the electoral Division. There is nothing about
jurisdiction * over” the divisiun; the words appear to be used
merely to describe the party, not io require him to be an officer
having a jurisdiction as a Judge, to co-extensive with the electoral
division. If that ismeant, then to carry out the law isimpossible ;
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yet this Aot is ¢ part of” of the Act of 1851, under which the con-

testant has no choice but to attempt to proceed. In coustruing
statutos it is a well known and universally observed rale, to in-
terpret them, if possible in furtherance of the end conteraplated
by the Legislature, The eud licre in view has been to mnke one
¢ controverted election” law, consisting of the Act of 1851 with the
20th Victoria as part of it ; and the intention of the 10th and 20th
Vic., has evidently been to assimilate the procedure in the cases
arising in both branches of the Legislature—to give each House
the samno means, (more easy and chesp than the former practice),
of viodicating its own rights and guseding its own privileges. On
this point the language of the beit tex® writer on the subject is
very strong. It is said (Dwarris on Stat. 616 et seq.) * a remedial
statute shall be construed by equ ty to extend to other things be-
sides thoss expressly named.” ¢ » statute made pro bono publico,
shall be construed in such manner that it may, as far as possible,
attain the end proposed.” ¢ All statutes made to redress fraud,
aud to give a speedier remedy for right, being in advancement of
justice, and beneficial to the publio, shall for that reason be ex-
tended by equity. Agsin, a remedial statute skall be ex-
tended by equity to other places than those m~utioned within a
statute.”” Aud many like dicte are found in the bo. s, illustrating
this branch of legal science, and showing strongly that such Acts
as thoso now before us ave not to be restricted or narrowed in
their interpretation, but are to be censtrued liberally in favor of
the publioc object had in view in framing the Acts. I shall refer
but to one or two more of these maxims as in point here, Itis
said thut ¢ statutes have been made to extend by construction to a
time not meutioned, or to another time than what is mentioned in
the statute” and many instances of this are given ; and it is added
that there are numerous cases where a remedial ¢ statute is ex-
tended to 1ater provisions by subseqnent atatutes.”

The intention here I take to be reasonably plain. Itis, to en-
trust any resident County Court Judge, upon valid application
made, with the office of Commisssoner. The extent of his local
jurisdiction, as Judge, has nothing to do with the matter. Inthis
instance the BElectoral Division extends beyond the County where
the Judge resides—in some cases the division is much smaller than
the county. Having taken the proper oath, the judge becomesin re-
lation to the matter, a commissioner (not a judge) and an officer of
of the Houge in respect of the election throughout the division;
subject to the directions of the House and liable to its censures or
punishments, as any other officer appointed by at, and in & wan
ner in which & judge, as such, is in no way answerable to any
branch of the Legislature,

As to the Locality of the transactions sought to be put in evi-
dence, no difficulty is presented; for the warrant of the commis-
sioner can be caforced against a party resident in Toronto or
Kingstou as well asagainst any one within two miles of Goderich.

In deference to the judgment of the elected member I have
given these reasons for deciding against the strong view taken by
him in his answer ; aud I feel convinced, that I may safely adopt
the language used by a brother judge (Mr. Chewit) when constru-
ing these statutes on another point, namely, that ¢ I am adopting
 proceeding most consonant to the provisions, spirit and iatent of
these Acts.”* Aad I shall, of course, take the same steps in the
matter as he did, ¢ I shall report’ the objections, and this is his
judgment, ** with the other proceedings to the House for its infor-
mation, leaving it to the IHouse or committeo to decide if this
course be inconsistent with these statutes, or with some or any
other existing provisions of law bearing on the question involved.”
In doing this I a1 clearly acting according to the 160th section of
the Act of 1851, under which indeed it is probable that I should
do right in taking tho evidence even if I thought the objections
sustainable ; but, as I am of the other opinion, it is not necessary
to say how fur the 160th section applies to cases where the judge
thinks he has no power to entcrtain the application. It seems to
me, however, that as there are issues of fact raised, I must take
the evidence upon them, The House and not the Judgo is the pro-
per tribunal to dispose finally of the demurrers or objection.

%4 U.C. L J, 16l
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(BEFORE WIS HO¥OR JUDGE BURRITY OF THE COUNYY OF PRRTH.)
Borrirt, Co. J.—The acts relating to contested elections, &c.,
are as follows:—14 & 16 Vio., 1851, chap. 1; 19 & 20 Vie.,
1866, chap. 130, sec. 18; sud 20 Vie., 1867, chap. 23,

s The contestant objects to the sufficiency of the recognizance ;
and protests that 20 Vic. gives no authority to the County Judge to
take evidence in contested elections for Legislative Councillors.

As to the recognizance. The form given by the act of 1851
refers to the petitioner, or sitting member, and the recognizance
before me refers to the elected member. Under that act the elect-
ed member would, of course, have taken his seat before a petition
could have been presented, and consequently would have been the
sitting men:tar. The 20th Vie., chap., 23, sec. 5, declares that
the word *¢ commissioner " shall be understood to include and apply
to the judge to whom applieation is made, as well as to any com-
miasioner appointed under the act of 1851, This recognizance is
varied to suit the facts, and instead of using the words ¢ sitting
member,” the words ¢¢ elected member”’ were substituted. I think
these words may be so varied to meet the faots and not invalidate
the recognizange. To stylo contestant the sitting member accord-
ing to the form given would not be trus, e is an elected mem-
ber, and has never taken his seat.

With respect to the power of the coumty judge to tako evidence
in this matter, we must refer to 20 Vic., chap. 23 :—8ecticn 4 re.
fers to the judge residing or haviog jurisdiction within the eleo-
toral division, &o., in which such coutroverted electiorr was held.
The electoral-division of Tecumseth embraces two electoral divisions
for the Legislative Assembly, and two judicial divisions, and one
electoral division for the Legislative Council, comprising the coun-
ties of Huron and Perth. The Judge of the County of Perth is
applicd to to take evidence, and has jurisdiction (judicial) within
the County of Perth. Whether the Legislature intended that
jurisdiction to be co-extensive with the electoral division admits
of some doubt. I apprehend he has power, sitting as a Commis-
sioner, to compel the attendance of witnesses from any part of the
Province, and that the Legislature intended to give jurisdiction to
any county judge having judicial authority within any electoral
division in Upper Canada.

The objection is urged still further, and contestant insists that
the 20th Vic., ¢. 23, does not in any way apply to the Legislative
Council, and that no mention is made of that body in the act.

It is true that body is not oxpressly named, unless the words
eontrarevied olertion in tha preamhina rafer to it.

The 10th section declares thus:—¢¢ This act shall be construed
as & part of the elections petitions act of 1851, and the said act
shall be construed as if the provisions of this act were contained
therein.” This being the case, does it not apply to the Legisla-
tive Council with the provisions of the act 20th Vie., chap. 23?
I think it does. The 19th & 20th Vic., chap. 140, sec. 18, en-
acts that the laws relating to the elections of members of the
Legislative Assembly, qualifications of electors, &o., to controvert-
ed elections, and to all matters connected with or incidental to
elections (except where such laws may be inconsistent with said
act), apply in analogous cases to elections of Legislative Coun-
cilors. Looking at the preamble of the 20th Viec., cbap. 28, sad
the intention there expressed, I cannot say the Legislature did
not intend to apply it to the Legislative Council, particularly
when the words ¢ controverted election ’ are used in the 13th sec.
of the Legislative Council Act, and the more so when section 18
applies to other laws, such as the laws relating to the elec¢tion of
members of the Legislative Assembly, qualification of vcters, &e.

It can, therefore, hardly be said that it wasever intended to
exclude the Legislative Council, & body elective like the other
branch, from the operation of the act. It caunot be denied but
that as the Elegtions Petitions Act of 1851 stood when the Legis-
lative Act was gl'epnred. it did apply to that body, and if the sub-
sequent Act 20th Vie. engrafted on it must be geparated from it
in its applicability, the Commissioner would derive his authority
from a Committee, and nut from the last mentionéd act, and the
Judge should decline to act without such authority.

Upon the best consideration of the matter, I shall make the
rale absolute for proceeding to take the evidence, as requiced by

petitioner, and apnoint the 24th day of November instant, at the
Court House in Stratford for that purpose.
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COUNTY COURTS. U. C,

J. H.v. G. B.
Beforetbe Judge of the Oannt(; Court of the County of Lincoln, E.C.CAxraxiL, Eaq-
L L. 1. AL 1856, sec. 292,

The object of see M2 of C. L. P. A, 1838, is to aid & bill-holder and to prevent tho
loss of such, belng set up se & dcfence where the holder is preparwl to give
ample security; but whero plaintiff declares on the otiginal consideration avd
0ot on the bill the case is not within the enactment.

(County Court Chambers, Nov. 21, 1838.)

Niller, plaintifi's counsel, applied on the 23rd of September,
1858, for & sammons calling on the defendant to shew causc why
his second plea should not be atruck out and the defendant re-
striocted from pleading by way of defonce the loss of the note
mentioned in the second ples on plaintiff giving an indemnity as
provided by the 202nd section of the C. L. P. Act, 1836. And
vh‘{ the defondant’s first or third plea should not be struck out
and the defendsat restricted to tho plesding of one plea.

‘Chis application was foundad upon a copy of the pleadings and
the affidavit of the plaintiff. The papers disclosed that the plaintiff
set out his cause of action for money lent, &c., to which the de-
fendant pleaded, first, never indebted; second, that defendant
made his vote to E. H., wife of plaiatiff, for £100, who accepted,
&c., sud at commencement of suit and still is the note lost, sud
being negotiable defendant is liable; third, that, &c., plaiotiff
or his agent tcansferred, So., note to persons unkucwn who hold,
and defendant is liable to pay.

It was further shewn by plaintifi’s afidavit that E. H. was wife
of the plaintitf—the marriage—death—Iloan of money by her before
her death—and that defendant gave the note to her or bearer, and
believea that she a fow days before her death gave up the note to
defendant, without his consent, &c., aund believed it was in defen-
dant’s possession ; that theaction was to recover the consideration
that he, plaintiff, is a freeholder, owniug lauds in fee worth $5000,
&c. &e. &e.

In much doubt as to the applicability of the section to a decla-
ration and action in the common money Courts, His Honor gave
@ summons.

Lawder, on the return of the summons, raised the objection, and
offered to show that defendant had not now or ever had possession
of the note, &c.

CaweszLL, Co. J.—The non-possession of the note by defendant
is not a material point. It is alleged to be lost and the affidavit
of defendantstrengthens the supposition. The more I reflect upon
the exoression in the section quoted, the more I doubt that in this
action for mouey 'oaued, &c., L have authority to make the order
asked for, if the meaning is to be literally expounded. The count
in form is not founded on the negotiable instrument, but on the
origiual transaction for money anterior, and hence the doubt as to
the action being ¢ founded™ on the negatiable instrument. In an
action oun the original consideration I consider it open to the plaia-
tiff to support it by producing a note to himself past due, as evi-
dence—or if lost, &c., and not negotiable, giving evidenco of its
countents, The bare fact of the debtor giving a note does not con-
stitute a perfect defence. See 3 Chitty, PL. Mr. Chitty, in his
Treatise on Bills and Notes, states that it is not asual when there
is a bill or note to rely on the common counts, but the plaintiff
may recover on them if adopted to such consideration, and if note,
&c., be defective. 7T.R.241,1 East. 68, 4Esp. N. P.C,7, 1 Esp.
N. P. C. 245. In the Iatter case Lord Kenyon observed, the note
is not like s bond which ¢ merges”’ the demand. See also as to
declaring on common counts in such cases, Buller N. P. 137, 2
Stra. 719, 2 Vesey, 303, 1 Bun. 373. The statute of Anne
(3 & 4, ch. 9) which enables the plaintiff to declare on the note is
only & oonourrent remedy.

The rules in force prior to those adopted under the C. L. P. Act
sauctioned a count upon a note, and upon the considerstion as
founded on distinct subjeots matter. Rule 32. See also Mr.
Chitty’s remarks preceding his Fornus of Declaration on Bills, &c.

The new rule under the C. L. P. Aot prohibits several counts on
the same cause of action, but as to bills, &o., the right secms the
same a8 before. See Harrison, 6G9, note &, 6, Rule 1, Trinjty T.,
1856, U. C.

The counts are said to be founded on distinct contracts. If
this declaration can be viewed as founded on the mote, then it

would secm to follow as a consequence that another count setting
out the note should not be allowed under the rule, but the practice
and decisions have been otherwise. Tho defendant pleading dis-
closes a negotiable note given, which plaintiff cannot and joes not
deny, and %t that note do not oxtinguish or merge the original
contract the plaintiff may recover under certatn circumstances on
the common count. And, therefore, should it be held that this
action is founded on the negotiable instrument ?

The law, as it stood prior to 1850, was hard upon psrties who
had lost or mislaid negotiable paper, and who were able to give
indabitable security in case of its appearing, and it may be argued
that the Legislature intended to give relicf in whatever shape &
plaintiff might legally advance his remedy, and that the section
should not be construed in so nar-ow s seuse, but morc compre-
hensively to extend to such a case as the present.

1 have not heard from tho plaintiff’s counsel why he did not
declare on the note as well as upon the consideration.

As I have no decision or dicta of our Courts to guidoe mo, and
know of none upon the corresponding section of the English Act,
and do not foreseo any injustice to the defendant if ho be properly
secured sgainst the note, I prefer leaning to the more enlarged
and equitable case of the plaintiff at present, until, &e.

Feeling convinced that the object of the Legisiature was in all
cases to ald a bill-holder, and to prevent the loss of such being set
up as a defence where the holder is prepared to give ample security,
and being satisfied as between these parties that the common count
may be supported without declaring specially upon the note, I
make the order asked for, &c., and also that the third plea (plead-
ing without leave) be struck out.

IN THE MATTER OF THE ARBITRATION AND Awarp, T.D. v. A. K.

{Before the Judge of the County Court of the County of Liucoln,
E. C. CaxparLy, Esq.)
Award—mprisoninent for Contempt—Bail.

A sheriff may, under 5. 302 of C. L. P, Act, 1850, take s bond from & prisoner ja
close custody, under an attachment for contempt 1n non payment of mouey,
pursuant an award, and a judze of a county court may, if such bond be takea
allow it pursuant to ss. 25 and 26 of C. L. P. Act,, 1857,

In thiscase defendant had been in closs custody under an attach-
ment for contempt, for non-payment of money on an award. The
sheriff of the county of Lincoln bad taken s bond to the limits,
and the counsel for the defendant gave to the plaintifi’s attorney
notics ot application fur sitownnee, uuder the Aot 40 Vio., chap.
57, ss. 25 and 26.

Roaf & Davis, by their clerk, objected that the judge could not
allow a bond, taken by the sheriff without authority of Iaw, and
contended that the 302ad sec. of the C. L. P. Act, 1856, which
gives authority to & sheriff to take a bond from a debtor confined
in gaol ‘“in exccution, or upon wmesne process'’ does not extend to
a case like the present, which is a process for contempt. That
this section js the only guide or provision now, inasmuch as the
Acts 10 and 11 Vic,, chap. 15, and 16 Vic., chap. 176, which were
more distinct in their terms, are repealed.

The judges of the Queen’s Bench, it was contended, alone could
bail in such a case.

Lawder referred to the Acts supposed to be repealed, and
the 818 sec. of the C. L. P. Act, but on readiog the latter moro
carefully, admitted the repcal of the two rcferred to, as to the
provisions relating to bail, and all varying or inconsistent Acts or
provisions.

Caxuesery, Co. J.—To give the 302 sec. of the C. L. P. Act,
1856 the construction urged by the plaintiff’s counsel would render
the case of this defendant non-bailable by any authority. Had
the terms of the section been on execution, or under or upon exe-
cution, &ec., I might bave been more in doubt, but I view the
words of the Act as sufficiently comprehensive, and embracing
every kind of process (mesne or final) to hold a debtor, and that
the defendant comes under one or the other. I call the process
final—and consider the defendant was confined in gaol ¢ in execu-
tion” when the bond was given, and therefore that the sheriff had
authority to takeit. A pointof practice heing not strongly press-
ed, and po exceptions tuken otherwise to the bond or sureties, I
will order allowance.
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The decisions of the Qucen’s Bench provious to the Act 10 and
11 Vie., chap. 15, are important, and refer to English and Cana-
dinn cases; amongst which sce Lane v. Kingsnull, 6 U. C., Q. B.,
679, wherein was discussed, whether an attaclunent for contempt
in not paying money was mesne or final process, and the peint
raised or hinted at, that a sheriff on an attachment may take bail
to the limits after the return day bas passed.

See also Rea v. Kidd, 4 U. C., Q. B,, 181, and Hil. 6 Wm. IV,
R. & H. Dig,, Limits, Other cases in Lane v. Kingsmill, page 584,
printed 484.

Upon the clause of the statute and the authorities referred to,
I have now no doubt of the propricty and legality of the sheriff’s
act in taking the bond under the 302 sec. C. L. I. Act, 836.

Were the matter doubtful to me I would still take the same
course and order the allowance, leaving the question of legality
to be raized by the plaintiff in an action for escape,

My allowance will not make good, a void bond, nor prejudice
the plaintiff. The more I read aud reflect the less doubt I have.

My allowance will therefore be indorsed on the bond according
to tho statute.

"GENERAL CORRESPONDENGCE.

To the Edilors of the Law Journal.
Eronicokx, November 15, 1858.
GeNTLENMEN,—I request your attention to the following:—

Are Narval or Military Peasioners liable to perform Statute
labor or to commute for the same in consequence of occupy-
ing or owning real estate; thet is, are they liable for the labor
chargeable against the real estate which they may hold?

It appears plain from the eighth clause of the sixth section
of the Assessment Act that the personal property of such
persons is exempt from taxation of any kind, but it is not
clear that they are not liable in respect of real estato which
they may hold.

I wish further to know what would logally bo considored
actual present service ther ? Would pensioners who may be
called upon to drilt for a few days or wecks in a yearina
time of peace or otherwise be considered in active or present
gervice? An answer in your next number will oblige.

1 remain, &c.,
W.A. W,
Deputy Reere, Eiobncole.

{1t may be taken as a rulo that all property, real and per-
sonal, not exempted from taxation by 16 Vie, cap. 182, is
liable under that Act to be taxed.

The language of s. 2 is “ that all land and personal property
in Upper Canada shall be liable to taxation, sulject to the
exemptions hereinafter specified.”

The cighth class of exemptions thercinafter mer .'vaed aro,
first, the full or half pay of any onc in any of ITcr Majesty’s
Naval or Military services; second, or any pe->.»n, salary, or
other gratuity or stipend derived by any per. ¢z trom Her Ma-
jesty’s Imperial Treasury or elsewhero out «f tLis Province;
third, and the personal property of any suck person in such
Naval or Military servico on full pay or otherwiso in actual then
present service, nor shall such porson be liable to perform sta-
tuto labor or to commute for the same.” ¢ Such person”’~what

person ? The answer is, first, any person ** in Naval or Military
service on full pay ;" secondly, “or otherwise in acfual then pre-
sent service.”

As applied to soldiers or men in actual service the law is
clear : but a pensioner may be deemea for some purposes **in
actual present service.”” This causes us to fall back upon
14 & 15 Vie., cap. 77, intituled ““ An Act to authorize the em-
ployment of pensioners and others a8 a Local Police Force.”
It is enacted by s. 1, that * any of the Naval or Military Pen-
sioners who, under the Aots of the Parliament of the United
Kingdom in force in that behalf shall be enrolled as a local
force for the preservation of the peace in any part of this Pro-
vince, &c., aud by s. 4, * that the pensioners and other mem-
bers ourolled as meml-+. of such Police forec shall, while so
enrolled, be exempt ~  * * from statute labor or any capi-
tation tax in lieu thereos, and that any such pensioners while
50 enrolled shall be exeui;* from taxes on any property of
which the occupation may be allowed them by the Imperial or
Military authorities, and of which tho title shall remain in the
Crown.”

The answer to our correspondent the." is as follows:--No
Military or Naval Pensioner is in time of vscc™ 2Zcupt from
the performance of statute labor vr tho payment ¢f commutation
money in lieu thereof, unless enrolled as a s~ember of a Police
Force for the preservation of the peace in some part of this
Province.—Eps. L. J.]

To the Editors of the Law Journal.
GexrLeveN,—I beg to enquire through the Law Journal,—
1. Can the holder of any ministerial office appoint a deputy

to act for him ?

2. Is the office of Registrar of the Surrogate Court a Minis-
terial office? And, if it is,

3. Is it one of those to which the holder can appoint a
deputy ?
By answering the above you will much oblige.
Yours truly,

A Subscribzr.
November 19, 1858.

1. The rule is that & judicial officer cannot make a deputy
unless he has & clause in his patent to enable him to do so,
because his judgment is relied on in matters touching his
office. This rulo does mot extend in general to ministerial
officers ; but notwithstanding a ministerial officer is not allowed
to appoint a depaty, if the office is one, intended to be per-
formed by him in person. The appointment of deputies is not
to be cncouraged. When intended, as in the case of Sheriffs
or Registrars, the Legislature makes mention of deputies ; and
when no such mention is mado the presumption is against the
right to depute.

2. Tho offico of Registrar of the Surrogate Court is a Minis-
terial office.

3. But, for the reasons mentioned in the latter part of divi-
sion 1, wo doubt the power of the officer to appoint a deputy
qua such.—Eps. L. J.]
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The Editors of the Law Journal.
Orrawa, Nov. 22nd, 1858,

Gextieyves,~Huving read in the Law Jonrnal several good
articles on the necessity of discouraging those hoats of would-be
Lawyers who act as Conveyancers, and who undertake fora
small consideration to draw the most difficult wlll, or a con-
veyance of property worth thousands, not knowing at the same
time & tittle of law governing such cases, I think the editors
of the Law Journal deserve mach credit for strennously op-
posing the pretensions of those quack conveyancers.

I enclose yon an extract from a paper published in this
section of the country.

The only qualification Mr. can claim for a Convey-
ancer is—that he is a Notary Public and Commissioner in B. R.
Thus clothed with a sbadow of legal authority, Mr, ~ ——
offers his sorvices to the world as a Conveyaucer, and bis
churges defy competition.

Yours, &ec.,
J.Jd.

Mr

NOTARY PUBLIC,
COMMISSIONER FOR TAKING AFFIDAVITS,

CONVEYANCER, &c.,
RENFREW, C. W.,

IS prepared to execute all manner of Conveyancing correctly,
and with ncatness and despatch.

He flatters himself that his knowledge of General Convey-
aocing, and his other facilities, plnces him in a position of
drawiag out documents legally, and to be of material service
to those who may employ him.

The following is a List of his Charges:

L s a
Deed and Memornal, with AMdavit fur Registry, - 010 0
Deed or Mcrtgage and Memorial, do. do. -~ 016 0
Bills of Sale, do. do. -07 6
Deed of Quit Claim, - - - -0 5 0
Deed or Memorial Separately, - - -056 0
Lease, - - - - - -050

Agreements, Countracts, Assigaments, Indentures, Wills, and
other Conveyancing, done upon the same liberal terms.

Renfrew, Nov. G, 1858.

MONTHLY REPERTORY.

COMMON LAW.

Q. B. CurLewis v. Earr oF MoRRINGTON.
Statute of Limitatwns, 21 Jac. I. cap. 16, 3s. 3, $—Equity of the
Statute—Deatk of Dcfendant — dction against adminsiralor—

Reasonadle time.

Action for debt not barred by the Statate of Limitations abates
by desth of defendant intestate, and more than three years after
his doath, no administration having been taken out, plsintiff cites
pext of kinin the Ecclesiastical Conirt, who thercupon takes out
sdministration. Within a year of administration granted but more
than six ycars after accrual of debt plaintiff sues administrator.
¢ IHeld, affirming the judgment of the Queen’s Bench that the
action is not barred by the Statute, the case being within the equity
assigned to the 4th section.

June 13. i

LAW JOURNAL. %87
Q.8 DaLyeLL v. TYLER T AL, June 15.

Negligence~Ilirer and ouwner of vessel—Action against ouwner by
contractor with hirer.

The owners of a vessel navigated by their servantis are liable
for an injury to a passeager, caused by the negligent management
of the vessel, although the passenger has contracted for his pas-
sage with the kirer of the vessel, and there be no contract between
the possenger and the owners.

EX.C. IlopsoLL v. BAXTER. June 14,
Practice—Common Law Procedure Act, 1862—Special endorsement
_ of Writ of Summons—Judyment debt.

Where plaintiff claims the amount of a judgment debt, he may
specially endorse the same on his Writ of Summons under Com-
mon Law Procedure Act, 1852. Such a cluim is within the spirit
of the Act, and is also a *liquidated demaul in money ** within
the words of the section.

C. D Browy v. Price. June 25,
Policy of Iasurance—Cotenant to keep on fool—Damages.

P., upon borrowing money from the N. Insurance Company
wortgaged certain premises to the trustces of the Company,
and the latter insured P.’s life in their vwn Company. In the
mortgage deed P. covenanted to pay the premium of this policy ;
and that in default of his doing so, tho trustees might pay them,
and add the amount to the mortgage debt.

Ield, in an action agaiust P. for non-payment of the premium,
that they were only entitled to nominal damages.

EX. Cooups v. Tar Brisror axp Exeter Rannway Co.
Carriers—Loss of goods— Action by assignee—Statute of Frauds.

A. agreed with B. by a verbal contract for the purchase of goods
excceding the value of £10, to be sent to A. by the B. & E. Rail-
way. The goods were sent by the B. & E. Railway by B. addres-
sed to A., and were lost daring their conveyance.

I1eld, that A. could not sue the Bailway Company, because the
contract being verbal there had been nothing to satisfy the 17th
section of the Statute of Frauds, the delivery to the Railway Com-
pany being no delivery to the purchaser; that the property there-
foxo hed not pasesd, and B. not A..was the party to suc,

EX. Apaxs v. Lroyp.

Dractice—Disoavery—Title deeds—Relevancy.

It is » sufficient answer to an application for a discovery of title
deeds in the possession of a party in a suit relating to the title to
land, that such title dceds relate only %o the title of the party him-
self and do not relate to the party sccking the discovery.

Where a party is not entitled to 2 discovery of title deeds he is
not entitled to havo a description of the names of the parties and
the dates set forth in & schedule.

June 11-

C.D. HarxiER v. CoRNELIUS.

Muster and Servant—Incompetency of Servant.

If & skilled persou undertake o service which requires the oxer-
cise of his skill, there is an implied warranty on his part that he
possesses tho skill requisite to perform the task; and if he do not
possess it, the employer may dismiss him before the expiration of
the period for which he was engaged without incurring auy
liability.

C.D. HrercurssoN ET AL V. GUION ET AL.

Dangerous goods delivered in bulk-—Stowage—Leave and License.

The declaration after setting cut an ordinary bill of lading, al-
leged that in consequence of want of due and proper care on the
part of the defendants, and the negligent stowage by them of the
goods they were delivered in o damaged state.  The defesdants

July 8.

pleaded that the goods were delivered in_bulk, and that they were




288

LAW JOURNAL.

[DECEMBER,

80 stowed with the knowledge and by the direction aud license of
the plaintiffs.

Ield, that thig was a bad plea, as it does not show a leave and
license to stow negligently. The defendants pleaded also that the
goods were dangerous tv the kaowledge of the plaintiffs, and that
defendsuts did not know that they were 80 5 and thut the plaintiffs
did not warn them of that fuct as they ought to have done. The
plaintiffs replied to this that the goods were salt cake, an article
well known in commerce.

Zleld, that tho plea was good, and the replication was no answer,

EX. C. LAING v. WHALEY ET AL. June 19.

Water—Right of party having permission to use water— Iollution by
G stranger— Declaration—Allegation of right.

Declaration stated that defendants were possessed of coal mines
and steam engines and boilers for working the same, and enjoyed
the bencfit of the waters of a certain canal near the said cngines,
&e., to supply water for working the same, &c.; and which said
waters then ought to have flowed, and been without the fouling
therein mentioned, yet that the defendant fouled the same, &c.
The facts showed only that the plaintiffs by permission of a canal
company, made a communication from the canal to their own pre-
nises by which water got to those premises, and with which water
they fed the boilers; and the defendauts fouled the waters of the
canal, and by the use of it plaintiffs’ boilers were injared, defend-
ants having no right or permission to do this from the canal
owners.

Ield, reversing the judgment of the Exchequer, (dissentientibus
WirLxs and CrowDER, J.J., who supported the judgment of the
Court below.)

{’er Croxrrox and ErLE, J.J., That the effcct of the allegation
in the declaration, that the waters ¢ ought to have flowed,” isthat
tle plaintiffs assert a right for the supply of the water which must
be distinctly made out; which right however the facts did not es-
tablish, and therefore that a verdict would be for the defendant on
the issue raised on the allegation.

Per Witntans and Wicutaax, J.J., That the declaration con-
tained no allegation of title, but that it showed no cause of action
and consequently the judgment should be arrested.

June 18.

vovsiver dv oo~

EX.C. Ropenrs v. EBgruanDdY.

Arbitration—Right of arbitrator swhen ales ~r ) -
tan hus fees oul of the fund in lus possession— Arbirator not enti-
tled to fix eonclusively his own fees— Final and certain award.

Two partocrships baving existed between the plaintiff and
another, and disputes having arisen out of them by a special sub-
mission the disputes in each case wero referred to an arbitrator
who was also appointed receiver of oune of the partnerships, and
was anthorized to make & single award. The costs of the reference
and award were left to the discretion of the arbitrator; and by
his award he certificd that he had dedacted the costs of the award
out of the monies which he had received as receiver; buthe neither
stated the amount, nor by whom the amount deducted was to be
paid, nor in what proportion. .

Ileld, by the majority of tho Court that the award was valid;
that it was not open to objection upon the ground of misconduct
in the arbitrator in retaining his own fees, or of its being uncer-
tain aud not final.

EX. C. DAL AND oraRrs v. HUNPHERRY. July 5.

Contract of sale—Liability of brokers for undisclosed principal—
Custom of trade— Statiite of Frauds.

Plaintiff employs T. & M., brokers, to sell, and S. employs de-
fendants, brokers also, to buy goods. The dealing is between the
brokers. Defendants hand T. & M. a sold note signed by them
in these terms, * sold for T. & M. to our principals, &c.;” T &
M. hand to plaintiff a noto signed by them in theso terms, ¢ sold
to D. & M., (defendants) for account of H. (plaintiff) &e.,” and
made a corresponding entry in their books. Defendants did not
disclose the name of their principal. In an action by plaintiffs
against defendants for not accepting, it was proved that according

to the usages of the trade, & broker purchasing without disolosing
the name of his principal was held to bo looked upon as u pur-
chiaser. .

Held, affirming the judgment of the Queen’s Bench, (dissentien-
tibus, WiLLES, J., und MagTiN, B.) 1st. That there wasewidence
of & contract of eale as betweun plaintifis aud the undisclosed prin-
cipal of defendants, and, 2ud. Tlat evidence of the usage of trade
was sdmissible to show that under the vircumstances defendants
were persoually liable.

EX. C. THoMPsON KT AL v. HoPPER. July 6.

Marine insurance— Warranty of sea worthiness—DProximate cause
of loss.

Where to an action on a marine policy of insurance the miscon-
duct of the assured is set up a3 a defence, it is nccessary for the
protection of the insurer that the misconduct should be tho proxi.
mate cause.of loss. And, therefore in case of atime policy where
the alleged misconduct was the wrongful sending of the ship to
sea in an unseaworthy state, and keeping her for a long time in a
dangerous position near the sea shore, and thereby causiog her
losa; aud in answer to the judge the jury found that the unsea.
worthiness was not directly or indirectly the cause of the loss,

Ield, (dissentientibus, Ceowpkr, J.,) that the judge was right
in so putting the question, and that the judgment of the Queen’s
Bench should be reversed, the same deciding that the jury should
have been asked whether or not the misconduct of the assured
occasioned the loss, though it might not have been the immediate
cause of it.

CHANCERY.

—

LC. & L.LJ. Bige v. Srroxa. May 1.
Specific performance—Constructive acquiescence— Notice.

J. 8., aud J. T. S. his son, werc trustees and mortgagees in pos-
session of leasehold with power of sale. B. entered into & nego-
tiation With J. T. 8. for the purchase of part of the said property ;
and a written agreement for sale expressed to be made between
J. 8. and J. T. 8. of the ope part, and B. of the other part, was
execated by J. T. S. Subsequently to such execution J. S. and
J. T. §. conveyed the property therein comprised to Z., with a
notice of above mentioned negotiation. Upon bill by B. for spe-
rifie porfarmanecas

Held, that whetber J. T. 8 had anthority 4o bind J. 8. o ned,
the latter had by his conduct subsequently o ratified the contract
as to entitle the plaintiff to & decree.

M. R. RE DaLY’s SETTLEMENT. May 7.
Husbhand and wife—Domicil— Foreign will— Execution of power.
Under a power to appoint by writing under hand or by will 2

married woman who for thirty years has rcsided in Paris apart

from her husband, a domiciled Englishman, disposed of the fund
by testemcutary papers signed and good by the law of France, but
not attested.

Jcld, that this was not & valid exccution.

V.C. 8. ObpIE v. BrOWN.

Will— Void gift~—Remoteness— Perpetuitly.

A testator directed his trastees to accumulate his residuary per-
sonal estate until the same should amount to £3000 or thereabouts,
and then to apply the same in the manner and for the benefit of
the persons in his will mentioned.

Held, that since the sum of £3000 might not come into existence
within the extreme period allowed by law, the gift was too remote
and failed accordingly.

Mau 3.

V.C.W. WHARTOX V. BARKER.

Will—Construction—Period of distrbution.
Testator after after giving his property in mcieties in trust for

bis two daughters M. and 8. sud their children with cross rem_in-

Aprit 30.
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ders, directed his trustees in case his daughters should both hap-
pen to die without issue, to pay one moiety of his property * unto
the person or persons that shall then be considered as the next ot
kin and personal representative or representatives agreeable to the
order of the Statute of distribution; and the other moisty to pay
unto the person or persons that shall then be considered next of
kin and personal representative and representatives of my late wife
W., (tho mother of S bat not of M.,) agreeable to the order of
the Statute of distribution.

At the testators death 8., who subsequently died without issue,
was sole next of kin to her mother. M. survived S., and accord-
ing to the will took her moiety for life in addition to her own, but
also died without issue,

Held, that 8.’s moiety went to the persons who werenext of kia
of W., according to the Statute, at the death of M., the surviving
tenant for life, and not to the repressntatives of 8., the sole next
of kin to W., at tho death of W,

L C. & L.LJ. VINEY V. CHAPLIN. May 8.

Vendor and purchaser—Rights of purchaser as to execution of con-
veyance, and payment of purchase money.

There is no general rule that in every case of a purchase the
purchaser cau insist upon the vendor personally receiving the pur-
chase money; but the veador is not entitled to refuse upon the
reasonadble request of the purchager, whero the special circum-
stances would suggest such a step; and in every® case where the
vendor does not attend personally to receive the money, the pur-
chaser can require the written authority of the veudor for the
receipt of the money by an agent.

V.C. K. ATRINSON v. SMrTit. July 3.

Valuntary settlement—Married Woman—Fine—Proviso for redemp-
tion—~DPower—Settlement.

A., and B, his wife, being seized of lands as joint tenants in fee
mortgage them to B., the terms of the proviso for redemption being
upou payment of principal and interest, at the request and expense
of A. and B, toreconvey the premises to them their heirs or assigus
or unto such other person or persons for such intents and purposes
and in in auch manner and form as they, the said A. and B. and
the survivor of them, and the heirs and assigns of such survivor,
should nominate, direct or appoiuth free from incumbrances. A
fine was levied on that occasion. The mortgage was paid ott anu
the reconveyance taken by way of settlement to a trastee upon

trust for A. and B. successively for life with remainder to other
persous in fee. A, survived B. and sold for value and the pur-
chaser filed a bill to act aside the sctilement as void under the
Statute of Elizabeth.

Held, that the settlement was voluntary, avd void as agsinst
the plaintiff, and decree made according to prayer but without

costs.

Held, also, that the words of the proviso for redemption, though
sufficient parhaps to create a power, did not do so under the cir-
cumstances, there being on the face of the deed no indication of
intention to slter the settlement of theestate to B.'s (tho wife's)
detriment.

V. C. K. Mirves v. ARED. March 22.
Will— Construction—Joint Tenancy— Tenancy in Common—Gift
per stirpes or per capia.

A testator gavo certain leaseholds for 999 years, and a share in
the R. Waterworks, and all his cstate and intersst therein, to M.
and A. and their assigns, during the term of their respective
natural lives, as tenants in common and not as joint tenants; and
from and immedietely aftar the deccase of thew, the said M. and
A, he gave the samo unto all and every the lawful child snd ¢hil-
dren of tho said M. and A, equally, 23 tenants in common and
not as joint tenants, and their respective exccutors, administra-
tors and assigns, for u1l the residue of the term unexpired of 999

Fears, or during all his estate and interest thercin, suhject to the
payment of tho rent and the performmance of the covensuts, with &
gift of the residue to N, A. and otlers.
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M. and A, both survived the testator; M. bad seven children,
A. died leaving two surviving children. M. was in possession of
the estate ; and upon the question, what was the effect of the gift
to M. and A. and their children—

Ield, that the estate wae given in equal moieties to M. and her
children on the one hund, and A. and her children on the other,
n‘nddtlmt on the death of A. her share was divisible amongst her
children.

LC&L. L.J. Morxinarox v. Kease. March 20.

Covenant— Construction—Lien.

By articles of separation between M. and his wife, be covenanted
that he would, on or beforo the first of Pebruary, 1835, either by
a charge on frechold estates, to be situate in E., &c., or by an
investment of money, secure the payment of an annuity to a trus-
tee for his wife.

Ield, that this covenant did not create a lien on M.’s lands, but
only gxl'ovided for doing a futuro act by which a lien might be
created.

. R. RoLr v. Horxixs, May 20.

Mortgage—Priority— Future advances.

Q1 a mortgage to A. for a present debt and future advances,
followed by a mortgage to B. in the same form—

IHeld, that B, was entitled to priority over subsequent advances
by A., made after notice of B.’s security, and that the fact that
31.’3 mortgage was taken with notice of A.’s security did not alter

© case.

V.C.S. Cuoopox v. TiTz. May 81.

Vendor and purchaser—Specific performance, with compensation—
Demurrer—Copyholds.

The olaintif agreed to purchase from the defendant a certain
manor, of which e was to be let into the epjoyment on a eertain
day. Before that day arrived, one of the copyhold tenauts died,
and threo persons were admitted as his successors by the vendors,
who received the fines payable on such admission. To a bill filed
by the plaintiff, praying that the said contract might be specifi-
cally performed by the defendants, with an abatement out of the
purchase money by way of compensation to the plaintiff for the
loss of the said fines, and for depreciation in value of the said
manor caused by the admission of younger lives in lieu of the
deceased tenant, s general demurrer was allowed.

V.C. 8. Extgur v. BoLgEeLEY. June 2.

Pension for.wounds assigned as security—Injunction.

B. being entitled, until farther order trom the Crown, to a
government pension for wounds recvived by him ir military ser-
vice, assigned such pension to K. to sccure payment of an advance.
He also executed a power of attorney, autherizing K. to draw the
quarter)ly payments of his said pension. Subsequently, without
aotice to K., he vevoked tha sald power aud proceeded himself to
rective and appropriate the entire amount of his pension.

Ield, that K. wag entitled to aw injunction for restraining B.
from receiving the pension im question, and from executing &
power of attorney authorizing any rerson other than K. to
receive it.

V.C.S. Re Jongs’s srTTLED ESTATRS.
Practice—Purchase moncy wn Court—Re-unvestment in land—Costs
of wmvestigating utle—Tazaticn.

A party who was entitled to obtain, upon petition, the re-invest-
ment in land of a large sum of money, which had been paid into
Court by a public corporation, as the purcbase money of Jands
taken by them for the purposea of their act, before presenting his
petition, caused an shatract of title to the lands proposed to Se
purchased to belaid before bis own private counscl. Subsequently
the same abstract came before the Conveyancer of the Court, who
in consultation with the said couusel approved the title. The
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taxing master disallowed the fees of the intending purchaser's
private counsel.

Jeld, that the taxing master was in the wrong.

When there is any question s to the costs of the re-investment
of the purchase money of lands which have been taken compul-
sorily by @ public body, the person in whose favor such rc-invest-
ment is to be mado ought to have the benefit of the doubt.

v.Ccow. Bourpkrroy v. Rocae. May 21,

Lartnership—Liability—Solicitor and Client—Receipt of purchase
money.

It is no part of a soiicitor’s business to receive on behalf of his
clients money coming to them upon payment of a mortgage debt,
nor toretain such money for the purpose of investment generally.
Therefore, whero money had been reccived by R., one of a firm
of solicitors, and misapplied by him after his representation that
it had been re-invested on a mortgage, seourity payments pur-
gorti‘ng to be fa respect of interest being made by him up to his

cnth.

2eld, that the surviving partner was not linble to make good
the loss, on the several grounds—that the transaction was not
within the ordinary business of a solicitor; that he had no know-
ledge or means of knowledge as to the receipt and appropriation
of the money by his partner; and that it did not appcar that the
guilty party had received the money upon the faith (at the time)
of its being re-invested upon a specific security.

L. J. VinT v. PADGETT. June 8.

Mortgage—Redemption—Tacking—Two cstates—Notice.

A mortgagor mortgaged two estates separately to two mortga-
gees, and afterwards made s second mortgage of both estates to
the defendant.  Notice of the second mortgage was given to the
two first mortgagees. Subsequently, the two first mortgages be-
came vested in the plaintiff, who filed a bill to foreclose the
defendant.

IHeld, that the defendant could not redeem one estate without
redeeming the other, and that the fact of the first mortgagee
having had notice made no difference.

V.C. K. WiLkiss v. RoxBuck. June 10,
Joint Stock Bank—Gentral Manager—Contract for remuneration
after the cessation of business—Power of Directors.

The governing body dof a joint stock company have no right to
do acts out of the common routine of the company’s business,
exc:pt such as they are authorized by their deed of settlement
to do. .

Where, in pursuance of a prior contract, the directors of a com-
pany by deed agree to give to a general manager a remuneration
which may by possibility be payable after the cessation of the
concern, such instrument is not only proper but valid under the
deed of settlement, Where it gives the directors power to pay
and allow to the general manager, &c., such remuneration as they
shall think proper, and to confirm all acts done by persons acting
as directors in the formation of the company.

A sum of money secured anoually for a fixed number of years
to an officer of a joint stock banking company, which may cxceed
in tiwae the duration of the Company, is not in the nature of &
superannuation sllowance. Where power is given to the directors
for the time being of & company, at a gencral meeting, to do cer-
tain acts, the words ¢¢ general meeting” do not import that the
act sball be done by the ¢ general meeting,” but that the dires-
tors themselves havo the power to do those acts, provided that
they aro done at a gencral meeting.

V.C. 8. Rx Barrow (A SoriciToR). July 12,

Dractice—Attachment—Solicitor—DLrivilege.

A Solicitor was arrested under a writ of attachment while pro-
ceeding to attend an appointmsnt with a person for whom he was
acting in his professionsl capacity. Ield, arrest improper.

REVIEW.

Tue Uxitep Srates INsurance Gazerre aNp Macazing, for
November. New York: G. E. Currill, 79 Pine Street.

This number abounds with much information, cousisting of
legal decisions as to the Law of Insuraunce, and extracts from
the laws of different States of the Union. The Magazine as-
pears to be edited with unflagging industry, and, we may add,
considerable ability.

Tur Lower Cavava Jurist, for November. Moatreal: John

Lovell

This number contains soveral interesting decisions. One is,
that in an action for the recovery of subscription to a news-
paper, it is sufficient to prove delivery of the paper without
proof of any order for the same, and that a verbal refusal to
receive the paper and notification to the carrier to discontinue
it, is not sufficient (Bristow v. Johnsion, p. 215) ; and avother
is, that a magistrate charged with the preservation of tho
peace in a city, who causes the military to fire upon a person,
wherehy the latter is wounded, is not liable in an action for
damages at the suit of the injured party, if it appear that
although there was no necessity for firing yet the circamstances
were such that a person might have been reasonably mistaken
in his judgment as to the necessity for such firing (Stevenson
v. Wilson, p. 254).

APPOINTMENTS TO OFFICE, &C.,
JUDGES.
GORDON WATTS LEGGATT, of Osroode Hall, Esquire, Barrister at Law, to be
Deputy Judge of the County Court of tho County of £stex, under the Act 20
¥ic. cap. 53, sec, 14..~—(Gazctted Nov, 27, 1858.)
POLICE MAGISTRATES.

FRANCOIS CARON. Esquirc, to bo Police Magistrate for the Town of Windsor,
under tho Act 12 Vic. cap. 81.—(Gazetted Nov. 6. 185S.)

CLERKS OF COUNTY COURTS.

ABRAIIAM RAPELJE, Esquire, to be Clerk of the County Court for the County

of Norfolk.—(QGazetted Nov. 6, 1858.)
NOTARIES PUBLIC.

JOSEPH DEACON, of Perth, Esqulreé Barrister at Law, to bo a Notary Publicin
Unner Cansda.—(Gazetted Nov, 6. 1858.)

JACOB VAULBAGNER SPOHN, of Wamilton, Feqnten débavnap ot Taw, tnhe &
Notary Public for Upper Canada.—{Gazetted Nov. 13,1855 )

JOUN C. FRANK, of Belleville, Esquire, to be a Notary Public for Upper Canads

FRANCIS McKELCAN, of Hamilton, Bequire, Barrister at Law, to be a Notary
Pablic for Uﬂger Canada.—{Gazctted Nov. 20, 1858.)

BAC‘:UE(:![;. SMITH URMY, of Cayuga, Esquire, to be a Notary Public in Upper

na

JAMES REYNOLDS, of the city of Toronto, Esquire, Attorney at Law, to be a
Notary Pubdlic in Upper Canada. .

ROBERT WILLIAM ADAMS, of the city of Hamilton, Esquire, Attorney at Law,
10 be & Notary Public in Upper Cavada.

THOMAS R. WESTCOTT, of tho city of London, Esquirc, to be a Notary Public in
Upper Canada.

ROBERT THOMPSON, of the Villago of Smithville, uire, to Le a Nof Pudb-
e in Upper Canada. Eequire, i

ALEXANDER GEORGE LUMSDEN. of the Town of Galt, Esquire, to be a Notary
Public in Upper Canada.—(Qazetted Nov. 27, 1658.)

OORONERS.

WILLIAM MOSTYN, Fsquice. M.D., to be an assclate Coroner for the United
Couuties of Lanark and Renfrew.—(Gazettod Nov. 5. 1858.)

WILLIAM HARKIN, Faquire, M. D, to be an assciate Coroner for the United
Conuties of Prescott and Russell.

TIHONAS MESSENGER, Esquire, to bean associate Coroner for the County of
Ualdimand.—(Gazetted Nov. 22, 1858.)

p—

TO CORRESPONDENTS.

J?o: C.—Many thanks. Tho form of Warrant shall receive attention in our
nex

W. D. M.—Letter returned too Iate for this number.

J. R. C.—Hare not forgotten you, but 20 far becn too much engaged to do what
you require.

Orro Krors and J. H.--Under “Division Courts.”

V. A, W.—Subscriber—and J. J.—undcr “General Corrospondence.”

m— ——
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NOTICE.
WHEREAS Twenty-five persons, and more, have

organized and formed themselves into a Horticultural
Socioty for the Villago of Elors, in the County of Wellington,
in Upper Canada, by signing a declaration in the form of
Schedule A nunnexed to the Act 20 Vict. cap, 32, and have sub-
soribed o sum exceeding Ten pounds to the funds thereof, in
compliance with the 48th Section of the snid Act, and have
sent a Duplicate of said declaration written and signed as by
law required to the minister of Agriculture;
Therefore, I, the Minister of Agriculture, hereby give no-
tice of the formation of the said Society as the * Elora Horti
cultaral Society,” in accordance with the provisions of the said-

Act.
P. M. VANKOUGIINET,
Minister of Agriculture, &e.
Bureau of Agriculture & Statistics,
Toronto, 10th March, 1858.

WHEREAS Twenty-five persons, and more, have
organized and formed themselves into o Horticultural
Society for the Parishes of St. Joachim, Ste. Anne and St.
Foreol, in the County of Montmorency, in Lower Canada, by
signing a declaration in the form of Schedule A annexed to
the Act 20 Vict. Cap. 32, and have subscribed a sum of not
less than Ten pounds to the Funds thereof, in compliance with
the 48th Scction of the said Act, and have sent a Duplicate of
sasd declaration written and signed as by law required to the
Minister of Agriculture;

Therefore, I, the Minister of Agriculture, hereby give no-
tice of the formation of the said Society as “ The St. Joachim
Horticultural Society,” in accordance with the provisions of tho

said Act.
P. M. VANKOUGHNET,
Minister of Agriculture, &-.
Bureau of Agriculture & Statistics,
Toronto, 9th March, 1858.

VALUABLE LLAW ROOKS,
Recently published by T. & J. W. Jobhnson & Co.,
197, Chestnut Street, Philadelphia.

'\OMMON BENCIH REPORTS, vol. 16, J. Scott.

Vol. 7, reprinted without alteration ; American notes by
Hon. Geo. Sharswood. $2.50.

{LLIS & BLACKBURN'S QUEEN'S BENCII
REPORTS, vol. 3, reprinted withoutalteration ; American
notes by Hon. Geo. Sharswood. $2.50.

ENGLISH EXGCHEQUER REPORTS, vol. 10,
by Hurlstone & Gordon, reprinted without alteration;
American notes by Hon. Clark Hare. $2.50.

" AW LIBRARY, 6th SERIES, 15 vols., $45.00;

4 a reprint of late and popular Excuisn Erexexrary Law
Books, published and distributed in monthly numbers at
$10.00 per year, or in bound volumes at $12.00 per year.

YLES on BILLS and PROMISSORY NOTES,
fully annotated by Houn. Geo. Sharswood. $4.50.

ADAM'S DOCTRINE OF EQUITY, fully anno-
tated by Henry Wharton, Esq., ncarly 1000 pages. $5.50.

SPENCE'S EQUITY JURISDICTION. 2 vols.
8vo. $9.00.

T. & J. TUA. Iohnson & Co.'s Raw Publications.

LAW BOOKS IN PRESS AND IN PREPARATION

INDEX TO ENGLISH COMMON LAW REPORTS.

A General Index toall tho Points decided in the English Common Jaw Ruports
from 1813 to the present time, By Geo. W. Biddle and R. C. McMurtriv, F'sis.

STARKE ON EVIDENCE.
ARBANGED AND COPIOUSLY ANNOTATED BY HON, GEO. SHARSWOON,

A DPractical Treatise on the law of Evidence. By Thomas Starkie, Faq, Pourth
Foglish Fdition, with very considerable Alteratlons and Additions; lacorpora-
ting the Statutes aud Reported Cases to the time of publication. By G. M.
Dowdeswell ar.d J. G, Maleolm, ¥squires, Barristersat-taw. Carefully und
gll;l.nmtely aonotated (with referency to American Cases, by lon, tieorge

rswood.

BEST ON EVIDENCE AND PRESUMPTION.

A Treatise on the Principles of Evidence, with Practice as to Proofs in Courts
of Common law; also Presumptions of Law and Fact, and the Theory and
Rules of Circumstantial Proof o Criminal Cases. By W, M. Best.  Carefully
anootated with reference to American Decisions.

THE LAW OF VICINAQGE.
A Tracticnl and Flementary Treatise on the Law of Vicdloaps, By Tlenry
VWharton.

TUDOR'S LEADING CASES.

Loading Cnses on tho Law rvelating to Xead FProperty, Conveyancing, and the
Gmslructam of Wills, with nates by Owen Davies Tudor, suthor of Leading
Cuses in Fquily. With very full Notes referring to Awmerican Docisions, by
Henry Wharton.

SMITH'S LANDLORD AND TENANT.

Tho Yaw of Landlord and Tenant: being a Course of lactures delivered at the
Law Institution by John Willtams Stuith, (Author of Leading Casen) Wik
Notes and Additions by Frederick Philip Maude, of the lnner Temple, With
additional Notes referring to and illustrating American Law and Decistons, by
1. Pemberton Morris, Esi.

BROOM’S COMMENTARIES.

Commentaries on the Common Law, as Introductory to its study, ly Herbert
Broow, M.A., author of ** Legul Maxims,” and “ Parties to Actions.”

BROOM’S PARTIES TO ACTIONS.

Practical Rules for determiniog Parties to Actious, Digested and Arranged with

(ases. By lierbert Broom, Author of “legal Maxims” From the secomd
Lonyon Faition, with cupious Alurrian Nulw, Uy W. A. Jackoon, Esq.

WILLIAMS'S LAW OF REAL PROPERTY,
AMERISAN NOTES DY W. 1L, RAWLE, 15Q,

Principles of the Law of Real Property, Intended as a first ook for Students in
Conveyancing. By Joshua Williama. Seonnd American Ydition, with copious
Notes and Referrnces to American Cases, by Williamn Honry Rawle, Author ot
“Covenants for Tatle.”

COOTE ON MORTGAQES.

EDITED WITI COITOTN AMERICAN NOTES,

A Troatiso on the Yaw of Mortgages. By R. 11 Coote, Exq  Fourth Ameriean
from the Third Engilshi Edition, by the Author and R. Coote, Esq., with Notes
and Refercnoo to American Cases.

SUGDEN ON POWERS.,
A Practical Treatiso of Powers, by the Right Hon, Sir Edward Sugden. with
Awmerican notes and References {0 the 1atest Cases.  8rd American ¥dition.
ANNUAL ENGLISH COMMON LAW DIGEST FOR 1855.

An Amiytical Digest of the Reports of Cases docided in the Eoglish Courts of
Common Law, Excbequer, Exchequer Chamber, and Nisi Prius, jo tbe year
1855, in_contionation of the Anoual Digest by the late Heury Jeremy. Ry
Wm. Tidd Pratt, Feq. Arranged for the Fnglish Common Law and
Exchequer Reports, and distributed without cbargs to subscriburs.

SMITH ON REAL AND PERSONAL PROPERTY.

A Practical Compendium of the Law of Real and Personal P:'opex't;i ag con
nected with Conveyancing, by Josiah W. 8mith, Fditor of Mitford's Pleadings,
&e., with Nctes referring to American Cases and illustratiog Americap Law.

ROSS'S LEADING CASES ON COMMERCIAL LAW.
Vol. 3. Drincipal and Surety and Agent. Dlartnership.

ENGLISIH COMMON LAW REPORTS, Vor. £3.
Fdited by Hon. Geo. Sharswood.

ENGLISH EXCHEQUER REPORTS, Vor. I1.

Edited by Uon. J. 1.Clark Mare.
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HE COMMON LAW PROCEDURE ACT, 1856. The
County Courts Procedure Act, 1856, fully aunnoteted,
together with the C. L. P Acts of 1857 ; and a complete Index
ot cases and of subjectmatter, $7. By Robert A. Harrison,

Esq., B.C.L.
MACLEAR & Co., Publishers, Toronto.

PROVIDENT LIFE ASSURANCE COMPANY,
TORONTO, C.W.
LIFE ASSURANCE AND ANNUITIES.—ENDOWMEN1TS
FOR CHILDREN.—PROVISION FOR OLD AGE.

CAPITAL.uorere.o£100,000, | Patn ur ... £11,600.

"TYHE ProvipeNT LIFE AssunaNct & INVESTMENT
Couvany is now ready to receive applications for Life
Assurance in all its branches, and for granting Anvuitios.

The Directors of the “Provident” are determined to conduct
tho business of the Company on equitable principles; and,
while using every necessury caution in the regulation of their
premiums, will give parties assuring every legitimate advan-
tage to be attained by alocal company. Ilaving every facility
for investing the funds of the Cumpany at the best possible
rates of interest, the Directors have full confideuce that, should
the duration of Life in the Dritish North American Provinces
be ascertained to be equal to that of the British Isles, they will
he able at no distant day to make an important reduction in
the Rates for Assurance. Till that fact is ascertained they
consider it hest to act with eaution.

With regard to the “ Bonuses” and * Dividends’” 8o osten-
tatiously paraded by some Compauies, it must be evident to
gvery “thinking man” that no Company can return large
bonuses without first adding the amount to the Premiums:
just as some tradesmen add so much to their prices, and then
take it off again in the shape of discount.

Tables of Rates and forms for application may be obtained
at the Office of the Company, 54 King Street East, Toronto, or
at any of the Agensies,

Py

COLONIAL FIRE ASSURANCE COMPANY,
CAPITAL, ONE MILLION STERLING.
GOVERNOR:

‘The Right Honourable the Earl of Elgin and Kincardine.
HEAD OPPICE, EDINBURGH, No. 5, GKORGE STREET.

BOARD OF DIRECTORS :

George Patton, Fsq., Advocate, Chairman Charles Pearson,
Esq., Accountant; James Robertson, FEsiq., W.S.; Goo. Ross,
jr. Beq., Advocate; Andiew Wond, Esq., M.D. ; John Robort
Todd, 2350., W.S.; I. Maxwell Inglis, Fsq., W.S.; William
James Duncan, Esq., Manager of the National Bank of Scot-
land; Alexander James Russel Esq.,, C.S.; William Stuart
Walker, Esq., of Bowland; James Duncan, Esq., Merchant,

Leith ; Henry Davidson, Esq., Merchant,

Bavkers—The Rogal Bank of Scotland.
Acruary+—Wm, C. Thomson, Aubpiror—Charles Penrson.,
SecreTarv—D. C. Gregor. With Agencies in all the Colonics.

CANADA,
1IEAD OFFICE, MCNTREAL, No. 49, GREAT ST. JAMES STREFT.
The Honourable Peter McGill, President of the Bauk of
Montreal, Chairman ; the Honourable Justice McCord ; the
Honourable Augustin N. Morin; Benjamin H. Lemoine, Fq.,
Cashier of ** La Banque du Peuple;” John Ogilvy Moffatt,
Esq., Merchaut; Henry Starnes, Esq., Merchant.
Mbicas Apviser—George W. Campbell, M.D.
Maxascer—Alexander Davidson Parker.
With Agencies in the Principal Towns in Canada.
Montreal, January, 1855.
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URNAL. [DEoEMBER,

NOTICE.

Provincian SecreTary’s Orrick,
14th January, 1858.

T0 MASTERS OR OWNERS OF STEAM VESSELS,

OTICE IS HEREBY GIVEN, That on and aftex
LN the opening of Navigation in the Spring of the present
year, a strict compliance with the requirements of the several
Acts relating to the inapection of Stenm Vessels will be insist-
cd on, and all penaities for any infraction thereof rigidly
enforced. By Command,

¥. A. MEREDITH,
Asst. Secretary.

NOTICE.

“] HEREAS Twenty-five persons, and more, have

organized and formed themselves into & Horticultural
Society for the Town and Township of Niagara, in Upper
Canada, by signing a declaration in the form of Schedule A,
annexed to the Act 20 Vic. cap. 32, and have subscribed a
sum exceeding Ten Pounds, to the Funds thereof, in compli-
ance with the 48th Section of the said Act, and have sent s
Duplicate of said declaration written and signed as by law
required to the Minister of Agriculture.

Therefore I, the Minister of Agriculture, hercly give notice
of the said Seciety as * The Niagara lorticultural Society,’”
in aecordance with the provisions uf the said Act.

P, M. VANKOUGHNET,
Minister of Agr.
Bureau of Agriculture & Statistics,
"Toronto, dated this 18th day of Junuary, 1838.

NOTICE.
'\ HEREAS Twenty-five persons, and more, have
organized and formed themselves into a Horticultural
Society for the City of Hamilton, in Upper Canada, by signing
a declaration in the form of Schedule A, annexed to the Act
20 Vie. cap, 32, and bave subscribed a sum exceeding Ten
Pounds to the Lunds thereof, in compbanno with tha 4Rth
Section of said Act, and have sent a Duplicate of said declara-
tion written and signed as by law required to the Minister of
Agriculture.
Therefore I, the Minister of Agriculture, hereby give notice
of the formation of of the said Society as ““ The Hamilton
Horticultural Society,” in accordance with the provisions o.

the said Act. P. M. VANKOUGIINE?Y,
Minister of Agr.

Bureau of Agriculture and Statistics,
Toronto, dated this 18th day of January, 1858.

NOTICE.
WHEREAS Twenty-five persons, and more. have

organized and formed themselves into o Horticultural
Society for the City of Kingston, in Upper Canada, by signing
a declaration in the form of Schedule A, annexed to the Act
120 Vic. cap. 32, and have subscritsd 2 sum exceeding Ten
Pounds to the Funds thereof in compliauce with the 48th
Section of said Aet, and have sent a Dup]icate of said declara-
tion written and signed as by law required % “*he Minister of
Agriculturo: '
Thetefore, I, the Minister of Agriculture, hereby give notice
of the said Society as  The €City of Kingston Agricultural
Society,” in accordance with the provisions of the said Act.
P. M. VANKOUGIINET,
Minister of Agr.

Bureau of Agriculture & Statistics.
27th Janpuary: 1858.
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NEW LAW BOOK.

Just published by Lirrie, Browy & Co., 112 Washington
Street, Boston.

NDREWS ON THE REVENUE LAWS. A
Practical Treatise on the Revenue Laws of the United
States. By C. C. Axprews, 1 Vol.. 8vo. $3.50.

“This the first Treatise on the Revenue Law which has
teten published in this country ; the other books on the sub-
Jjwb having been merely compilutions of the Statutes. A prac-
voccl Treatise thus illustrating the law aud its operation, 18
eyal cal¢ulated for & guide and text book to Custom Ilouse
ibflicers, and practitioners penerally, and must necessarily be
oaluable tathe importer. Mr. Andvews has performed his task
with industry and care, and made a good and useful book.”—
Boston Couricr.

August, 1858.

—t———
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J. RORDANS, LAW STATIONER,
ONTARIO I[ALL, CHURCH STREET, TORONTO, C. W

EES gryssalanl Writin gs copied; Petitions
Memorias, Addresses, Specifieations, &e., prepared
Law Blanks o fevery description always on hand, nmr princed
to order; Vellum Parchment, Hand made Medinm, and Demy
ruled for Deeds, with Engraved Headings, Brief and other
Papers, Office Stationery, &c. Parchmeat Deeds red lined
rnd ruled ready for uso. Orders from the Country promptly
atrended to. Parcels aver $10 seat ftee, und Engrossments,
&e., returned by first Mail.

INSPECTOR GENERAL’S OFFICE.
Custons DEPARTMENT,
Toronto, 11th June 1858,

IS Excelleney the Governor General in Council,
having had under consideration on the 22nd unltimo, the
Departmental Circular of the Customs Department, dated 29th
April 1853, bv which importors of guuds, in crory vaoce, aic
alluwed W aeducs tne daiscount actually made for cash, or that
which, according to the custom of Trade, is allowed for cash,
has been pleased to rescind the same, and to direet thatno such
deductions be allowed hereafter, and that the duties be collect-
ed upon the amount of the invoice without regard to such dis-
count ; And notice is hercby given that such Order applies to
goods then in bund, as well as goods imported since the pass-
ng of the Order in question.

By Command,

R. S. M. BOUCHETTE,

Commissioner of Customs.

NOTICE.

'W HEREAS Twenty-five Persons and more have

formed themselves into a Horticultural Society, in the
County of Hastings, in Upper Canada, by signing a declara-
tion in the form of Schedule A annexed to the gct 20 Vie.,
cap. 32, and have subscribed a sum exceeding Ten Pounds to
tha funds thereof, in compliance with the 48th Section of the
said Act, and have sent a Duplicate of snid declaration written
dnd signed as by law required, to the Minister of Agricultare.
Therefore, I, the Minister of Agriculture, hereby give notice
of the formation of the said Society as ¢ The Belleville Horti-
cultural Society,” in accordance with the provisions of the
said Act. P. M. VANKOUGHNET,
Minister of Agr.

Bureau of Agriculture and Statistics.
Toronto, dated this 8th day of Feb., 1858.

INSPECITOR GENERAL’S OFFICE.

CustoMs DEPARTMENT,
Toronto, October 30, 1857,

OTICE IS IIEREBY GIVEN, That Ilis Ex-

cellency the Administrator of the Government in Council
has been pleased, under the authority vested in him, to direct
an order that, in Jieu of the Tolls now charged on the passage
of the following articles through the Ottawa Canals, the Tolls
hereinafter stated shall be hereafier collected, viz:

Iroy Ork, passing through all or any portion of the Ottawn
Canals, to be charged with a toll of Three Pence per ton, which
boing paid shall puss the same free through the Welland Ca-
nal, .

Rau-Roap Iroy, to bechasged One Shilling per ton, includ-
ing Lachino Scction, St. Ann’s Lock and Ordinance Cunals,
and having paid such toll, to be entltlgd to pass free through
the Welland Canal, and it having previonsly paid tolls through
the Chambly Tanal, such laat mentioned tolls to be refunded
at the Canal Office at Montreal.

The toll on BarRrer Stavesto be Fight Pence on the Ord-
nance Canals, and Four Pence on the St. Ann’s Lock and
Lachine Section, making the total toll per thousand, to and
from Kingston and Montreal. the same as by the St. Lowrence
route, viz: One Shilling per thousand.

By command,
R. S. M. BOUCHETTE

Commissioner of Customs.

NOTICE.
WIIEREAS Twenty-five Persons, and more have

organized and formed themselves into a Horticultural
Society fur the Villago of Fergus, in the County of Wellington
in Upper Canada, by signing a declaration in tha form in
Schedule A, annexed to the Act 20 Vie., cap. 32, and have
subscribe a sum exceeding Ten Pounds to tbe funds thereof,
in compliance with the 48th Section of said Act, and have
sent & Duplicate of snid declaration, written and signed as by
law required, to the Minister of Agriculture. . .
Therefore I, the Minister of Agriculture, hereby give notice
of the 1ormation of the satd Soctety, 38 ** Tho Forgus Horticul-

tural Society,” in accordance with the provisions of the said
Act. P. M. VANKOUGIINET,

Minister of Agr.
Bureau of Agriculture and Statistics.
Toronto, dated this 8th day of Feb., 1858.

CANADA
WESTERN ASSURANCE COMPANY.

CHARTERED BY IACT OF PARLIAMENT.,

Caritat—£100,000, in S%E)rcs of £10 eack.—Home Office,
ronto.

President—Isane C. Gilmor, Esq,; Vice-President—Thos.
Haworth, Esq ; Directors—George Michie, Walter Macfarlane,
T. P. Robarts, M. P. Hayes, Wm. Henderson, R. Lewis, and
E. F. Whittemore, Esquires; Secretary & Treasurer—Robert
Stanton, Esq.; Selicitor—Angus Morrison, Esquire; Bankers
—Bank of Upper Canada.

Applications for Fire Risks received at the Home Office,
Toronto, Corner of Church and Colborne Streets, opposite
Russell’s Iotel. Office hours from 1 o’clock A. x. until 8

o’clock p. M.
ISAAC C. GILMOR, President.
ROBERT STANTON, Sec. & Treas.

With Agencies in all the Principal Towns in Canada..Of
Torouto, January, 1858, 11
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UPPER CANADA LAW JOURNAL.

i b L |

OPINIONS OF THE PRESS.

Taz UprrR CAXADA Law JOURNAL AXD LocarL CoURTS' GAZETTE, is the
nauoiofen excellent. monthiy pullication, from the establishment of
Maclear & Co, Toronto.—It is conducted by W. D, Ardsgh, and R. A,
Harrison, B. C. L, Barrister at Law.—Prico $4 per annum— Oshawa Fin.
dicator, October 13th., 1858,

Law JourNay, for November has arrived, and we havo swith pleasuro
{ts fuvalvable ts. 1n our humblo oplnion, tho publication of this
Jourual s an {nestimabo boon to the legal profession. We are notaware
of the extent vf its circulation Sn Brantford ; It should be taken, bowever
by avery member of tho Iar, in town, ss well every Majlstrato and dunl.
clpal Ofticor. Nor would politicians find It unprofitabls, to pursue Its
highly fostroctive pages. This journal s admitted by Trans-Atlantic
writers to be tho most ably conducted Jouraat of the profession in .‘\mcr-

Tug Uperr CANADA Lay Jovnyar. Toronto: Marlear & Co~The Ju)
tumber of this valualle journal has 1eached us.  As ft Is tho only publl.
catlon'of the XInd {d the Provinbe, it ought to have an oxtentlie cirenla.
tion, and should bo fn the hands of all businees as welliag profosatonal
mea, The prico of subacription is four dollars a year {n advance—Spec-
tator, July 3, 1858,

Upper Qunada Law Journal.—This highly Interesting aod usetal Jour
pal for Juno has been rucelvad, 1t cont a vAst t of informatlon,
Thoe articles on'* Tho work of Leglslation,” * Law Iteformsof the Seadon,”
“1lstorical S8kotch of the Constitutlon JLaws and Logal Tribunals of Can.
ada,” aro well worthy of a carcful persual. This work should be found
In the offico of avery morchant and trader fn tho Province, being, In our
opiaion, of quit as much use to the marchant as tho lawyer.—Hamilion
Spectator~~June 8, 1855, *

Ica, Tho Publishers have our sincero thanks for the p ¢ —
Drent Lerold, Nov. 16th., 1858,

U. C. Law Journal, August, 1858: Toronto Maclear & Co.

‘This valusble law serial atill roalntains Jts high position, We hopo its
clrculation is incoastag.  Rvery Magistratoshould patronizo it.  We are
happy to learn from the number beforvus that Mr, [iartison's ¢ Comnmon
Law Procedure Acts™ 1s bighly epoken of by the English Jurish, a lezal
authority of considerablo welght. Hesays it Is “almosf’as usvful to the
Kuoglish as to the Canadlan Lawyer, and fs not onl{ tho 108t revuat, but
by far the most completo edition which we (Jurfst) have seen of theso Jut-
portant acts of parliament.”’~Coboury Star, August 11¢%, 1858,

Upeen Ca¥ADA Law JoUrNAL—The August number of tho Upper Can-
ada Law Journal and Local Courts Gatetle, has just come to hand. Liko
tspredecossors, it maintains itshigh standing ns a periodical which should
be studled by-every Upper Cavadlan Law gmdent: and earcfully read,
and reforred to, by every intelligent Canadisn who would hocomo ac-
quainted with tho Iaws of hi3 adopted couantry, and seo how thess laws
L ‘1“2;. uiggglewmd in her courts of Justico.—Stralford Examiner, dugust

N 3
Tue Uepzr CaNapA Law Jovnxar, and Local Courts Guselle.

Tho August number of this sterliog publication has been at hand sov-
oral days. 1t opeuns with a el written origlnal paper on “Law, Equity
and Justleo,” which considors thequestions so frequontly asked by those
who hato Leen, as they think, victimized tn a legal controversy :—¢Is
Law not Equity? .Is Lquity not Law?” Liability of Corporations, and
Llability of 8tecamnboat Proprictorg, are next in onder, and will bs found
worth a carcful persaal, *A “ Historical Skotch of the Constitutfon, Laws
and Legal Tribunals 6f Canada,” is continued from the July number; it
13 complied witl ciro, and should be rdad by every young Canadian,

Tho correspoudence department i very full this month., There aro
lotters from several Division Court Clorks, asking the opinions of the Ed-
itors on polnts of lxw with which §¢.Is important every clerk should be
famillar. Thero aroe communications 00 from Justions of tho Posco, ask-
inglaformatidn upon a great varlety of subjects. All questionsare an-
swered by the Editors; and a glanco at this department must bo ruflleient
to satisfy cvery Clerk, Justics of tho Ieaco, Balliff or Constable that funo
way can they invest $4 with somuch advantageto themselves asinpaying

that amount as a year’s subscription to the Law Journal. The wn o
thocarsy * Noglun v. CulLlLEsy Ly WU LA, FTa1s WL, B3], Qe 1l

the Court of Exror and Appesl, is very full, andof courre will veceive the
earefal attention of the profession. Tho Reports of Law Courts add great-
1y to the value of the publication,

The Law Journal of Canada will comparo favorably with any similar
work eitbier in Great Britain or the United States, aud 1t {s to be hoped
that it will recelvo o patronage commensurate with its deserts. Ropert
A. HARRISOY, ono of the Editors, {sa geatleman who has earncd an envi-
ablo position in tho pr jon, and who Lss reflected credit upon the
P’rovinoe by his numerous valuablo additions to the Legal Literaturo of
the Urjtish Empire. In tho Jurist, London, Kngland, of July 3rd, we
notlco.an oxtended and highly commandutory notice of Mr. HARRISON'S
K. last work, which Is pronouncod as ucsfal to the English as the Canadian
Lawyer. 1t would be surprelfog indecd., if inthe bands of such a gentlo-
man, acd bis nblo assistant A. U. S. Ardazh, Bsq., the Law Journal did
not merit a jarge shars of public favor and support.—Tort Hupe Guide
August.

Tnz Urper CaNava Law JoTnwar, &c. 5
. We aro ludebted to tho publishers of this interestiniy Iaw perjodical for
the numbers 11! this sale of the prosent volume, (Vol. 4.) commencing
with January last. Its yages have been looked over by us with much
{uterest, 1t 13 the only legal periodfeal Yu\ﬂh-hed in Uppar Cavada,
and is conducted with great ability. Each number contalns elaborato
orlginal articles on professional suljects, mafoly of.jwportanec to the,
bar of Canada, but also catertalning to that of the United States— com-
nunications on ‘mooted points and replies thereto, serlal Instructions
. ‘to magistrates and othor oficers—and numerons decisions ot lhePlvh!on
ox

The Upper Canada Law Journal and Local Owrts Gatells, for June.
Iﬁwnto.—)tmuar & Co, Publishers; Messrs, ARDAGH and IIARRLION,

orse,

This §4 & most oxcellent publication. Tho prescot number contajus
very ablo original articles on the followling topics—:The wurk of legis.
latlon,’ ¢ Consolidation of the Laws of Uppor Cansda,’ and ¢ Law Reforms
of thy Session—Q 1 Review (continued). The ruports of important
caxes tried fo the LocalCourts, aro full and \'eryinlerczllnsi. Altogether
this mazaxine is conductod with much ability, and it richly deserves to
bo widely patronizod.—Zhorold Gueette ~June 9, 1858.

Tax UpPER CANADA T,Aw JOCRNAL for May s full of Isinteresting articles
—instructivo allke to the profussion and the general publie. The editor
fals, as usual, eviges the sound kuowledgoe and legal experionco of tho
writers under whose managemont tho journal 1 now published,—and the
openlug one, on tho ¢ FPowor of o Colonial Parliament to Imprison for
Contompt,” embracés an amount of Int: esting record from opinious of
high aut'hormu, upon which the author sled to conclude that the power
to t for conternpt ¢ Justly 1sed by the Proviscial Par
Mameat, ‘The other principal articles a-s— Remuneration ta Witnesses
fo Ceim!inal Cascs;” “JYaw Refc o. tho Sessjon—Q ] Reviow;”
“ University of Toronto—Law Faculty ; ¢ 11istorical Sketeh oftho Constl-
tution, Laws, aud Legr! Tribunals of Canadd.” &c. An criginel essay on
tho latter sutject is to be commonoced iu the next fssuo, and contlnued
monthly thl pleted, and it is fsed that tho alm oftho writer will
o to narrate—not to discuss. 1ils materials are, wo arc Informed, tho
best that can be had, consisting of several French and English, Manuscripts
now out of priat. To this may be added alt the Information that can bo
from B2its, Arrels, and Ordonnancesoftho Fronch Government and of the
Province of Quebee togethor with the Ord, and Acts of Parll ¢
of tho Provineesof Uppar and Lower Canads. No painsare to bo spared,
cither in research or compilation, that can bo made tributary to thoobject
of tho writer. The, porfod cmbraced will bo 2early three conturles—~that
is, from tho set{lemeat of Canada by the Prench to the presentday. Thia

the promises referred to are carrled out—(as wo have everys rasnn to,oxs
%t t}ny r:a‘i" mvm th;:ddatgerL;l\y hlgh.l tt;'pumut;:r? of ““iu! eﬁg’m)—tho
w Jou: will consideral DCIeaso ty 28a orecord.

~— Qolonist May, 14th, 1858, y bop 7
Somowhero it has beon said that to huow w poupio tuvtvLKuly, 16 s
nocessary to study thelr laws—to ascertain how lﬁo and-] ioper{y aro
protectod. Thts ably conducted Journal tells us how:tho aws enacted
by government are administered in Upper Canada. It tells us—what
overybody knows—that law s expensive, and it adds that cheap justice
134 curse, the expense of tha law being tho'price of lberty, Both as.
.setions sre certatoly truisms, yota li(ilons and  quasrclsome splsit is
not jnvarfably tho result of that combativoness which Lolongs to such
men as those who, under any clrcumstances. and at whatever cost, will
assert thelr rights. It is nof 6ir purposo to rovisw the Joursal, but to

tho reports of cases are Interesting, and the general Informatlon s sach,
that the Journal ought not only to bo read, but studied by the mem.
bere of ths bar, the maglstracy, the learned professions gonerally, and
by tho merchant.

The Law Journal i3 beautifully printed on excellent paper, and, in
deed, oquals in its typographical arpgm;guoo, the legal recont published
in the mictropolis of the United Klogdojn.t $ta yoarisa very lnconal-
derablo sum for 50 much valuabls tnformstion as the Law Journal con-
talusi—Fort Hope Atlas. ’ .

In its first number of tho fourth volunie this interesting and valvable
publication comes to us highly improved in appearancs, with a much
wider raogo of editorisl matter than formerly. The Journal has entered

‘l1aw, and lending tho strergth of a full, fresh fotelligencs, to tho consid-
- oration of 80mo Yory gravo wants In our cisll code. The necessity of an
Ue aud eficlent « Bankruptcy Law” is discussed in sa able artfcle,

znd other Courts of Canada. We wel it as an exc 3
The Pitisbus gh Legal Journal, Sept. 4th, 1858, ‘

The Upper Canada Law Jourral. Maclear & Co., Toronto. This well
condcetod publication, wo aro glad to learn, has proved emilnently.suc-
cessful. Ia‘conteuts must prove of great valyo to the Profession in Ca-
nafia, and will prove inwmtgg {u the United States.~—Zapal Intdligen-
cer, Philadelphls, August 6, 18358, .

Trx Uepsa CANADA Law JoURRAL for July. Maclear & Co., Toronto, $4
8 year~T6 thig volnl publication the pubiic ars fudobted for the only
reliablo Iaw intelligence. ~ ¥or lustance, after all the Toronto newsapasers
havegivon a garbled account of tho legal proceedings 1o the case of Moses
R. Cummings, out comes tho Law Journal and speaks tho truth, vlz:
that the Court of Appeal has ordered a new Trial, the prisoncr remalaing
in custody.~Drilisk Whig, July 0, 1858,

Instinct with sstute and profound thought, couplod with munch clear
gubtle, Yogal discrimination.  °* ght, cony ’
.- -1t ks the fotention of tho Propri to institote In the' pages of tho
.Journal a *Magistrats's Maguals—provided tbat that body mect:tho
project in the proper xpirit, and contribute. * adequiato subscription list
to warrznt the undertaking. "To pr 2, this cohtemp! ‘eopld

nlty 3s to 1bo Magistracy. , Wo'slnecrely hops that this Iatter body wilt
bestow ' 0 ‘pat 26, whero' 50 Jandaby r
e b e Foad 1 rosie by W.D, Ardagh,

w Journal isp od over by W.D, A, and R.'A, Uarsison
B.C. L., Barristersat.baw. Itis a porfodical thatcan prosdly compare
with any logal publication on thix Continent. Wo wish it overy sucvss.
—Cutholic Citizen.

praiso it; soeing that praise is desersed. Tho articles are wellwritlon, .

p b

not fafl to be productive of fncalcuablo r.dunlag‘y, a5 3vell to the commau= .
3

bie an effort s maadi for”

is a subject'so fruitral in detsils of o most interest{g  cltaracter, that 4 ~

upon g broader carecr of utility, gnrpliug with the bigher hesnches of
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