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DIARY FOR AUGUST.

-+ Battle of the Nile, 17¢8.
e leventh Sunday after Trinity.
++ Prince Alfred born, 1844.

% We, rimary Examination.
:l- sund:' Primary Examination.
.3‘ Moy ST,W‘lffh Sunday after Trinity.
1+ Ty,, ir Peregrine Maitland, Lieut.-Gov. U. C. 1818.
.g: Wed irst Intermediate Examination, .
h T‘!\x;;" First Intermediate Examination.
x‘: i+ Second Intermediate Examination
% Sat gecond Intermediate Examination.’
Ry Sup, ' en. Hunter, Lieut.-Gov. U. C., 1799.
* Tue, " ** Thirteenth Sunday a ‘ter Trinity.
n, + Long vacation ends. Exam. for Certificates of
Wegq, ¥ d.F'xtness.
++ Judicature Act came into operation 1. Exam.
3, Sat_. for e peration, 188 am.
 Suy Francis Gore, Lieut.-Gov. U. C.. 1806.
> Moy ,f ourteenth Sunday after Trinity.
n Thllrs‘ + Irinity Term (Law Society) begins.
. Pr Rehearing in Chy. begins.

«+ Lo ng vacation in Ct. of A al al . Ct. ends
. ppe nd Sup. Ct. d
\\

TORONTO, AUGUST 1, 1883.

a::;‘:;l?e strongly that our readers will be
the “g or a respite from rich food during
0g days,” we omit, according to cus-
ay, ahSecond number t.his month,  As there
subs’c l’il:wever, unhappily be ons voracious
e er who wguld t.'ee‘l aggrieved, we give
COEXtra pages in this issue. All the same,
nsel that vacation be kept as sacred
age:; free fro.m law (even from our enticing

as possible.

1

e‘::i lhave heen asked to state that the
o theaBCOmmlttce, appointed at a meeting
tan ar held on the.7th July, to make
ie§§mepts for the dinner to the Lord
rety ustice of England, have directed the
form, o?es to send to each County town a
. begy, guarantee sx.mxlar to that which has
, Hamntextensxvely s.lgne;l in :I‘oronto and
3 “ear;)nl The'object of this is to ascertain

; Y as possible what number of tickets
be applied for. The secretaries have

’ emt::Ntse guarantees as directed to some
T of the Bar in each County, and they

are anxious that any who have not had, by
this means, an opportunity of putting down
their names, will write direct to them. As
there are nearly 150 subscribers at present
and the hall will only seat some 240, the

‘General Committee have decided to give a

preference to those signing the guarantee over
those desiring to come in later on. At the
first meeting of the Committee on 28th July,
it was decided that the County Judges should
be placed on the same footing as the Bar as
regards tickets. Lord Coleridge has com-
municated his acceptance of the invitation
extended to him, and has fixed the date
of the dinner on the r2th September next.
The secretaries are W. T. Boyd, Esq., and
Frank E. Hodgins, Esq., Toronto.

A subscriber sends us a letter handed to
him by a client, received by the latter from a
person whose name, we believe, appears on
the roll of solicitors. It is addressed to a
lady in reference to some legal proceedings
which he understood were being taken against
her. Being possibly desirous that she should
be supplied with the best legal advice, or more
probably being in want of a client to vary the
monotony of his office life he thus writes :—
«T have taken the liberty to ask that in case
you wish to contest the case, to undertake
your defence. In case you think of employ-
ing me I will do the best for your cause.”
The English is so shaky, and the whole pro-
duction so feeble, as to suggest the thought
that perhaps after all the mind of the writer
may not have been able to grasp the idea that
he was troubling eithcr the ghost of Lindley
Murray or the Discipline Committee of the
Benchers—possibly he never heard of either.
We have not the heart to be severe with him ;
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like many others in the profession he has
simply mistaken his vocation. Perhaps he
thought he was preparing himself for the
office of Solicitor-General, not knowing that
it was abolished years ago. But let him not
despair, industrious peddlers of small wares
gain a living in various lines of business.

COUNTY JUDGES ANNUAL
MEETING.

The Tenth Annual Meeting of the County
Court Judges was held in the Benchers’ Con-
vocation Room at Osgoode Hall, Toronto, on
Wednesday and Thursday, the 27th and 28th
days of June, 1883, pursuant to the usual
notice convening the same, issued by the
Secretary, His Honor Judge Boyd.

The attendance was fairly large. The fol-
lowing Judges were present :—His Honor
Judge Gowan, Chairman, and Messrs. Burn-
ham, McQueen, Jones, Kingsmill, Toms’
Senkler, Macpherson, Price, Wilkinson, Mc-

Mahon, Bell, Boyd, Benson, Dartnell, McDou-
gall, and Sinclair, JJ.

Judge Boyd resigned his position as Secre-
tary to the meeting, and Judge McDougall was
elected Secretary.

A number of questions affecting practice
were discussed at considerable length by the
Judges present during their two days session
—more particularly questions arising in con-
sequence of the changes effected by the Judi.
cature Act. The extent to which the Rules of
Practice under that Act affect Division Court
practice was also considered, and the opinion
of a majority present seemed to be in accord
with a recent decision of Judge McDougall
on the subject, in a case reported in an-
other place in this number. Upon the ques-
tion of introducing some of the rules of the
Judicature Act by exercising the discretion
conferred by section 244 of the D. C. Act,
for cases unprovided for by the D. C. Act,
there was not the same unanimity of opinion.

. . duré
Some questions of practice and procé the
under various criminal Acts, and under

. inions
School Acts, were discussed and 0PI
assimilated.

It is understood also that the ]udges ad
thorized their Chairman to confer Vf'l'th to
Attorney-General upon the advisability 1y
power being granted to the Board of Count)’
Judges to frame a tariff of costs for the Co\fﬂ s
Court, and a tariff for costs of prOCeedmg
under various statutes, any such tariff £
approved of by the Superior Court ]udges'th ¢

The meeting separated on Thursday

né
28th June, to meet again on the 28th Jur®
1884.

THE JUDICATURE ACT AND
DIVISION COURTS.
r

WE publish two judgments in this ““mlt;:g
delivered by County Court Judges dea
with the question of the applicability of
Rules in the Schedule to the Judicaturé .
to Division Court practice—Buslding by
Loan Association v. Heamrod, a deCiSlonr 3
Judge McDougall; and Smith v. Lawh?
decision by Judge Dartnell. / "

We believe both of these judgment® -
well as the judgments of Judge
Burk v. Britain, 19 C. L. ]. 72, and of
Dean in Cowan v. McQaude, 19 C. L- J.
were discussed by the County Judges 3¢
late conterence at Osgoode Hall.

It is said a majority of the Judges appfz‘;ﬂ
of the views expressed in Building and v
Association v. Heimrod and in Cow®"
McQuade. A few, however, were © 80 of
opinion that the practice under Rule into
the Judicature Act might be introduce dis
the Division Court by the exercise of tP€ "¢
cretion conferred by section 244 of th? -
Act.  Judge Dartnell goes further in ‘Sm’u
Lawler, and relies upon the general lang a5
of sects. 77 and 8o of the Judicature A Cd:,ce
expressly conferring the power to intr0 ule
a practice similar to the practice undef
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> the Gazetle in our sanctum, laid it down with

We would incline rather to adopt the
mean;’f Judge McDou.gall as to the force and
pTGSSegg of t'hes.e set.:tlons of the. Act, as ex-
ang 1 by him in 'hIS judgment in Building
in (b oan Association v. Heimrod, published
sGems Number ; the more so as his opinion
: deCisis to be supported by the latest English
) Don: Pryor v. City Offices, L. R. 10 Q.
‘Benc.h 504: _ tI‘ his judgment of the Queen’s
secti, Division is upon the corresponding
al innls of the En.ghsh Act, which are identi-
our 5 anguage with sections 77 and 8o of
ot Ct, and the full Court decides that these
) Ons do not introduce the practice under
Ourules to the English Act into the inferior
“relr'ts’ but that such Courts must afford
" 1ef, redress, or remedy” by their own
Ce‘dure and machinery.
N it 15 to be hoped that the consideration
ch all of these decisions will unquestion.
eac)l' recei\'re from the County Judges, wil}
eseto t.helr adopting a uniform practif:e upon
Pini Points, or, should there still be divergeng
inegnS, that a decision will speedily be ob-
ich frf)m some one of the Superior Courts
will remove all doubts.

View

THE NEW SILKS.

¢ The'Canada Gazetle, of the 14th ult., states
"i:tils Excellency has made the following
le er§ of Ontario *“ Her Majesty’s Counsel
"antefd In thef law:”"—Valentine Mackenzie,
o Ushord; Richard Bayley, London ; Salter
T aphat Vankoughnet, Toronto ; James
Toronto ; William Purvis Rochford
o London ; George Milnes Macdonnell,
e‘gvst(’n; John Bain, Toronto; Frederick
il Barwick, Toronto; Hugh McKenzie
o _n» Brantford ; Robert C. Smyth, Brant-
Qibs:) James Joseph Foy, Toronto; Walter
exh, N P, Cassels, Toronto ; Norman Fitz-
erf Pater ;on, Port Perry; Thomas Horace
Uire, Kingston; Henry J. Scott, Toronto.

by ., “ATrister (not made “learned in the law”
€ command of His Excellency) reading

)
stre ot

the loyal ejaculation, “ God save the Queen.”

There was a time when to be made a
Queen’s Counsel was an honor which a hard
working barrister might hope to attain after
years of patient and honorable toil. That
time has passed, and silk gowns are now flung
about without the slightest reference to that
high standing and ripe experience at the outer
Bar which used to be requisite in this Pro-
vince and which is still the rule in England,
and even without that long and successful
service in the other branch of the profession, .
the holding of some important public posi-
tion, the authorship of legal text-books of
value, or any one of those other claims to the
distinction which have, in this country, been a
sufficient excuse from departing from the old
rule. We do not say that this is applicable
to all the names on the recent list, but we do
say that, with the exception of some four or
five which the profession will readily recog-
nize, the appointments are simply inexplicable.
Whilst no one grudges the honor, so far as
the recipients personally are concerned, we
have not yet found one man in the profession
who does not say that, with a few exceptions,
the appointees are zo# entitled to the distinc-
tion, and that others not on the list a7e en-
titled. This opinion is so universal that
various reasons for the appointments have
been suggested. Of course some say that
politics are the cause, but the remarkable
feature of this is that politicians seem to be
quite as bewildered and disgusted as the Bar.
Like every one else, not excepting, we believe,
some of the new silks themselves, we “give
it up.”

We do not desire to say one harsh word
towards those on the list that the profession
think ought not to be there, but their appoint-
ment is most unfair to those who have al,
ready won and obtained, as well as to those who
are now striving to win, and hope in due time to
obtain, a distinction which used to be reserv-
ed for the leaders of the Bar. The unini-
tiated may, for a short time, be misled by the
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high-sounding and time-honoured letters Q. C.
after a name, but that, which has already be-
come valueless in the eyes of the profession,
is rapidly becoming only a source of merri-
ment to the public.

We deeply regret to be compelled to make
these observations, but it is manifestly not our
fault that the standing of professional men,
who are, so far as we know, well thought of by
their brethren and friends of our own, should
thus be unpleasantly discussed by reason of
the prominence unhappily given to them;
but it is equally clear that a duty is laid upon
us in the premises, which, if we failed to per-
form, we should be without excuse to those
who look to us to state what is, beyond

question, the voice of the profession on the
subject.

NOTES OF CANADIAN CASES.

PUBLISHED IN ADVANCE BY ORDER OF THE LAW
SOCIETY.

SUPREME COURT OF CANADA.
MITCHELL v. CAMERON.

Dominion controverted elections—Judicature Act
1881, (Ont. )—Preliminary objections to juris-
diction of Queen’s Bench Division—Entitling
of petition.

The petition in this case was entitled in
the High Court of Justice (Queen’s Bench
Division), and was presented to and filed with
Mr. A. Macdonel}, acting for Mr. R. P. Ste-
phens, Registrar of the said Queen’s Bench
Division of the High Court of Justice, at his
office, at Osgoode Hall, in the City of To-
ronto. On the preliminary objection to the
jurisdiction of the Court, filed by the respon-
dent, Mr. Justick CaMERON held that the
petition, not having been presented to any of
the Courts mentioned in the Dominion Con-
troverted Elections Act, 1874, eo nomine, the
same is not before any Court having jurisdic-
tion in respect thereof.

On appeal to the Supreme Court it was

Held, [HENRY and TASCHEREAU, JJ., dis-

senting,] that the Ontario
1881, makes the High Court and its 5 (ing
Divisions a continuation of the emstice
Courts, and that the High Court of ]uSn

(Queen’s Bench Division) has, \mde'r 2 o
name, the same jurisdiction in Dominio® €
troverted election matters as had the

ty
Judicature A%
sevel

e
Court of Queen’s Bench in virtué o t;f
Dominion Controverted Elections ™ ¢
1874, and therefore that the petition !
case had been properly presented.
D. McCarthy, Q.C., for appellants. o
C. Robinson, Q.C., and Zash, Q"
respondents.
REED v. MOUSSEAU. s
43-44 Vict. ch. g, sect. 9, (P.Q.) witrd it o
Indirect tax—B. N. A. Act, 1867, sects:
92, 65, 126 and 129. pec
The Legislature of the Province of Que h

passed an Act, 43-44 Vict. ch. 9, by the d?lty
section of which it is enacted, “And #° 4
of ten cents shall be imposed, levied and 1 of
lected on each promissory note, receipts uced
particulars and exhibit whatsoever pro he
and filed before the Superior Court u

Circuit Court, or the Magistrates Courb 5 0
duties payable In stamps.” The Act¥* ™ g
declared to be an Amendment Act of 7‘:’ AD
Vict. ¢h. 5, of the Province of Canad® o

Act for the collection, by means of st? t0
of fees of office, dues and duties pay? gis
the Crown upon law proceedings an

. uties
trations.” And by sect. 3, sub-s. 2, the‘i 0
levied under the Act are to be * dee™
be payable to the Crown.” e

The respondent Reed wishing t© te?t‘. fot
legality of this tax obtained a rulé " the
contempt against the- prothonotaries o w0
Superior Court of Montreal, for refust® by
receive and file an exhibit unaccompa™ ired
stamps to the amount of tenfcents, 35 ved
by the statute, -

yAftef the return of this rule the fs‘twt‘ﬂeey‘1
General, for the Province of Quebec obtaalit)’
leave to intervene, to sustain the g

- .
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of
qu:s}:?O:aX and contestedﬁ the rule. On the
ing o " :hf?ther the tax imposed on the fil-
Viet chx 1bits b).r means of stamps by 43-44
of the P 9, was intra vires of the Legislature

rovince of Quebec.
of Q:zj [,reversing the judgment of the Court
e en’s Bfanch,.P. Q., StrRONG and TASCHE-
on i,s JJZ-, dlssentmg,] that the tax in ques-
in dz}m" tra vires of the Legislature, being an
ateq tax raised to form part of the consoli-
gen revenue fund of the Province for
eral purposes.
ing et;\ STRONG and TASCHEREAU, J]., dissent-
ir(’ict tal although the duty imposed is an in-
5, | ax, yet that under the authority of sects.
Le’gis126 and 129 of the B. N. A. Act, the
et “t'llre of Quebec had power to impose
aX In question.
Maclaren, ().C., for appellant.
coste, ).C., for respondent.

ti

Iy ANDERSON V. JELLETT.
Sturbance of ferry—Construction of license
T to ferry.
of B}:;l Cr'own g.ra..nted a l%cense to the town
Weer t(}e]wlle, giving the rlxght to ferry “be-
ship, of € town of Belleville and the town-
Ameliasburg.”

'ria::{(f’ a sufficient grant of a right of fer-
to and from ” the places named.
0wn“d€fr the a‘uthority of this license the
laintifof Bellc‘vxlle cxecuted. a lease to the

; , granting the franchise *to ferry to
urg ’,I'Om the town qf Belleville to Amelias-
abou,t ta township havl.ng a water frontage of
elleviﬁn or twelve miles d'lr.ectly. opposite to
andiy, ¢, such lease pr9v1d1ng for only one
estabng.}place-orf each S.ldf':, and a ferry was
ellev;;ed within the ].xmlts of the town of
en € on t.hc one side to a point across
urg ay pf .Qumte in the.townslup of Amelias-
est’l'w{thm an ext.enswn of the east and
Imits of Belleville.
Cro:: defendants established another ferry
om Aa:\ther part of' the Bay of Quinte,
meliasburg to Sidney, the termini be-

ing, on the Belleville side, two miles from the
western limits of Belleville, and on the
Ameliasburg shore about two miles west from
the landing place of the plaintiff’s ferry.

Held, [reversing the judgment appealed
from, STRONG, J., dissenting, ] that the estab-
lishment and user of the plaintiff’s ferry
within the limits aforesaid for so many years,
had fixed the termini of the said ferry, and
that as the termini of the defendant’s
ferry were over two miles west of the limits
of the town of Belleville on the one shore,
and over two miles from the landing place of
the plaintiff’s ferry on the Ameliasburg shore,
there had been no infringement of plaintiff’s
rights.

Bethune, Q.C., for appellant.

C. Robinson, Q.C., tor respondent.

Appeal allowed with costs.

McDoNALD V. FORRESTAL.

Consignment of goods subject to payment—Agree-
ment that purchaser shall not sell—Passing
property.

The plaintiff consigned crude oil to A.,
who was a refiner, on the express agreement
that no property in the oil should pass until
he made certain payments. Without making
such payments, however, A. sold the oil to
the defendants without the knowledge of the
plaintiff.

Held, affirming the judgment of the Court
of Appeal for Ontario, that although the de-
fendants were purchasers for value from A.
in the belief that he was the owner of and
entitled to sell the oil in question, the plain-
tiff, under his agreement with A, having re-
tained the property in the oil and not having
done anything to estop him from maintaining
his right of ownership, was entitled to recover
from the purchasers the price of the oil.

Gibbons, for appellants.

Street, for respondent.
Appeal dismissed with costs.

—
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MCRAE V. WHITE.

Insolvent Act of 1875— Unjust preference—
Fraudulent preference—Presumption of in-

nocence.

This was an appeal from a judgment of the
Court of Appeal for Ontario reversing the
decree of the Court of Chancery, which de-
clared a mortgage, executed by one Depew
in favor of respondent White, void as being
an unjust preference of White over the other
creditors of Depew, and ordering White to
pay over to appellant, as assignee in insol-
vency of Depew, the sum of $465.

Respondent White was a private banker
who had, previously to the execution of the
mortgage in question, had various dealings
with Depew, and had discounted for him, at
an exorbitant rate of interest, notes received
by Depew in the course of his business. At
the time of this transaction, Depew, being a
man of a very sanguine temperament, had en-
tered into a new line of business after obtain-
ing goods on credit to the amount of $4,000
or $5,000, having represented to the parties
supplying such goods that, although without
any available capital, he had experience in
business. About twelve days after he had
commenced his new business, being threaten-
ed by a mortgagee with foreclosure proceed-
ings, he applied to respondent, who advanced
him $300, part of which was applied in pay-
ing the over-due interest on the mortgage,
and the surplus in retiring a note of Depew’s
held by respondent.

Depew was granted a reduced rate of inter-
est on his indebtedness to respondent, and
was told he would have to work carefully to
get through. Depew became insolvent about
four menths afterwards. In a suit impeach-
ing the mortgage to the defendant, it was

Held, (affirming the judgment of the Court
of Appeal for Ontario) that the plaintiff had
not satisfied the onus which was cast upon
Him by the Insolvent Act, of shewing that
the insolvent at the time contemplated that
his embarrassments must of necessity termin-
ate in insolvency, and that with a view to

that end he had granted the mortgag® "
question. the
Robinson, Q.C., and MacDonald for
appellant.
Gibbons for the respondent.

3 15
Appeal dismissed with 005

QUEEN’S BENCH DIVISION.

O
In Banco.] [Juneé 3
GIBSON v. MIDLAND Ry. CoO. —
Railway—Overhead bridge—Death there/?”
lllegitimate son—yy Vict. ch. 22.

The plaintiff as administratrix of, sued the
fendants, under 44 Vict. ch. 22, sect.? 0.
the death of her illegitimate son, a brakesma'nb o
the defendants’ railway, who was killed b)’ig
ing carried against a bridge not of the hiheif
required by that Act, while on one ?f be-
trains passing underneath it. The bridgeé
longed to another railway company, who (hat
the right to cross the defendants’ line in sta-
way ; and though the time allowed by the pa
tute for raising the bridge had expired, they ol
not done so. The jury found that the deais'
dants had been guilty of negligence in not
ing, or procuring to be raised, the bridge- re-

Held, that the plaintiff was not entitled wlie s
cover, (i.) because section 7 of the Act 3ppom_.
only to bridges within the control of the dc(ii-)«
pany whose servant has been injured ; aP nt 10
the Act was intended to give no greater 15 ere-
recover than Lord Campbell’s Act, and th se
fore the plaintiff’s relationship to the dece?
prevented her recovering.

de-
for
op

MOORE v. CENTRAL, ETC., R. CO. e
Railway Co.—Notice requiring lands—No#
of desistment,

Held, that a railway company having de
once from their notice to take land, givt‘:“ un
R. 5. O. ch. 16, sect, 20, could not again def
pending an arbitration proceeding unde
second notice, 1. dra WD

The company’s arbitrator having with rtice
from such arbitration in deference to a B°
of desistment given by the ,company, aftef

sisted

sist

the

n
amount to be awarded had been agreed up?
the other two,
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X,
the :‘I,,d’ that the company could not object to
askeg ard on the ground that he had not been

to sign it.

LEE v. MCMAHON.

& land—False representations—Laches—
Counter-claim _for purchase money.

chasl;el:)lair?tiﬁ. induced the defendant to pur-
i ancl in Portage }a Prairie by exhibiting
the bus; map rep‘resentmg the property to be in
Sengiy ness portion of the town, and by repre-
Plieq ;Sthat this was true. The defendant ap-
ang w: persons on the spot for information,
ere incs told that the representations made
aintit:forrect. 'But he swore that one of t‘he
""CSteds- told hlm‘ th‘at his informants were in-
N thig in depreciating the property, and that
gi"ing he purchased, paying $500 cash and
sell ang mortgage for the balance. He tried to
th could have sold the property for more
raie.gave for it, but did not go to Portage

thay | tie for six months after, when he found
di&tede represenfations were untrue, and repu-
bvert the bargain. This action was brought
“Rime de ;_“Ol'tgage, and the defendant counter-
m%ey. or the cash payment of purchase
th:tietl:' [affirming the decision of ARMOUR, J.,]
falge re defendant was induced to purchase by
en presentations, and, reversing the judg-
ligg that he had not disentitled himself to re-
deli"e:' lackes,; that the mortgage should be
qunte:d up to be cancelled, and that the
terQSt ~claim for the money paid without in-
t . should be allowed, on his re-conveying
State free from incumbrances done by him.

Sale

PYATT V. MCKEE.

s,

a:?’ dowress— Purchase by tenant from heirs-
SW—Landlord and tenant's disputes—
ndlord’s title,

: ZTIDg'the owner in fee of the land in ques-
is Wifeed intestate in September, 1853, leaving
o, (the present plaintiff ) and two daughters,
big e‘;st‘ded on the land for a short time after

landh' The widow made several leases of
e » and finally leased it to the defendant’s
Of, who, at the expiration of his lease,
Second lease, with covenant to deliver up
end of the term. He purchased the in-

Y

tig,

a
at ‘he

terest of one of the daughters, and a new lease
was therefore made to him by the plaintiff, the
rent being reduced by one-third because, as it
was said, it was considered that the widow and
daughters were each entitled to a third of the
rents. Pending this lease the tenant purchased
the other daughter's interest, and at the expira-
tion of the term, in 1873, he refused to give up
possession.

Held, [affirming the judgment of CAMERON, J.]
that the tenant and those claiming under him
could not dispute the plaintiff’s title without
first giving up possession, and that he would not
be allowed to say that he was barred, and that
the plaintiff was therefore entitled to judgment
for an undivided one-third for her life, and
mesne profits for six years prior to action.

E. K. Cameron, for the plaintiff.
H. 5. Scott, for the defendant.

WHIMSETT v. GIFFORD.

Distress _for vent—Seizure—Chattel morigage—
Waives by tenant of formalities.

The plaintiff was mortgagee of certain goods
of one F. G., a tenant of his father, the defen-
dant, C. G. The landlord, on the 17th Febru-
ary, 1883, went to the house of the tenant and
declared that he seized everything for rent.
He touched nothing and made no inventory,
On 24th February he went again, and told the
tenant’s wife that the property had been seized
for rent, and to let no one take anything away.
On sth March the plaintiff, holding that the
goods were going to be sold for rent, took pos-
session under his mortgage, and removed the
goods. A bailiff went the next day for taxes in
arrear, and the landlord gave him a distress
warrant to take goods for rent ; the bailiff then
took the goods that had been removed, and on
the tenant’s waiving an inventory, (advertising
so), sold them within two days to a nephew of
the landlord, who gave a cheque which was
never presented.

Held, that the landlord’s two visits, of the 17th
and 24th of February, did not amount to a )
seizure.

Quare, whether a tenant can waive all sta-
tutable formalities as to inventory, etc., as re-
gards the property of a stranger distrained upon.
The chattel mortgage contained no re-demise

clause, but did contain a clause that the mort-
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gagee might take the goods if the mortgagor |levied upon under process of law, the po

attempted to sell, dispose of, or part with the
possession of the goods.

Held, that the mortgagee had the right, under
the circumstances, to take the goods, although
default in payment had not been made.

S W. Kerr, Q.C., for the plaintiff.

McPhillips, for the defendant.

WHITEMARSH V. VAN EGMOND.
Award—Fraud,

Disputes having arisen between the plaintiff
and defendant upon a building contract, the
plaintiff wished to have the value of his work
for the defendant referred to arbitration. The
defendant, who claimed that work was not finish-
ed according to contract, agreed only to refer
the question whether or not the work had been
finished according to the plans and specifica-
tions in the contract, and that any submission
to be drawn was to be referred to his solicitor,
and approved by him before he would execute
it. The plaintiff procured a bond to be drawn
and sent to the defendant’s solicitor, who disap-
proved of it, as it left the whole matter open to
arbitration, and referred it to the plaintiff’s soli-
citors. The latter acting on the instructions of
the plaintifi’s agent, who was informed of the
disapproval, engrossed the bond, and the plain-
tiff’s agent took it to the defendant and pro-
cured his signature by leading him to believe
that it had been approved. Afteran award was
made thereunder the defendant discovered from
his solicitor, for the first time, that he had never
approved of the submission, and immediately
repudiated it

Held, [reversing the judgment of GALT, J.]
that an action on the award would not lie.

Osler, Q.C., for the plaintiff.

Bethune, Q.C., for the defendant.

WILBY V. STANDARD INSURANCE Co.
Fire insurance— Encumbrances— Misrepr senta-
tion—Divisible condition.

A fire policy contained a condition, in addi-
tion to the statutable conditions, to the effect
that if the property were alienated, or any trans-
fer or change of title occurred, or if it were in-
cumbered by mortgage without the consent of
the company, or if the property should be

. elher
should cease. Inanswer to the question wh

the property was mortgaged, the assured 3"
swered, “ $5,000to F. L. & S. Co There ¥®
at the time, in fact, two mortgages to that ©©
pany. After the policy a mortgage was give"
secure endorsements, and was discharg‘?dv t-
another was given by the plaintiff to his pan
ners, who retired from the firm, but the comp?
was not apprised of either. The jury foundter
the representations as to incumbrances wde-
false, and a verdict was entered for th€
fendants. p—

Held, that the representations as to ‘"cun
brances was a violation of the conditions &
that the verdict was right. ¢ the

Per HAGARTY, C. J.—Though that part © ples
coudition as to levying might be um’easongt e
(5 App. R. 605), the remainder was not, aP
condition is divisible.

REGINA EX REL BRINE v, BOOTH: _
Municipal Act—Liguor license— Counct hor
Partnership. ing
The defendant and his brother were Carry; in
on business as Booth Bros., and had a lice®® 5.
the name of the firm to sell intoxicating 19“%”
Before the nomination of members of the Pat
dale council the defendant, with the consf", -
the license commissioners, transferred his
terest in the liccnse to his brother in ordeo -
qualify as a councillor, but the business ¢
tinued as before. (D
Held, (affirming the decision of the Masté be
Chambers,] that a license cannot 1awfu”¥n
transferred except in the cases mentioned !
S. O. cap. 181, scct. 28, none of which b2
curred here.
sioners did not validate the transfer, ;mfi t.he
fore that the defendant, who retained hi

est in the license, was not qualified t0
councillor.

ifying 2
Per ARMOUR, J.—The Act disqualify’™ ¢

licensee should be construed strictly, and lr o
fects should not be extended to the partn€

. 0
person lawfully holding a license in his
name.

Shepley, for the appeal.
Aylesworth, contra.

a
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- CouN1Yy OF BRUCE V. McLaAv.
. :u'-.-Di:rmx'.rsal during year-—Return lo
b ?(tiza/)all(y-—l,z}zbz'l/l_y Jor excess of fees.
f Brog efendant was Registrar of the County
a"gede; and, during the year 1882, was dis-
Ction ¢ rom office. The plaintiffs brought this
Moun; l;. the recovery of the‘ proportion of the
his d? f:ees re.cewed by him up to the time
o b Smlss'al, in excess of the amount allow-
. ”e retained by him pursuant to R. S. O.
I, sect. 104.
thatiﬁ d[_aﬂil:ming the judgment of GALT, J.]
' Yea di ISIDISSZﬂ. of the defen‘dant during the
O recoy not deprive the plaintiffs of their right
, er the excess, which right does not de-
upon the return to be made in each year.

ca

Mor{ga HARREN v. YEMEN.
mortg(’~Se£ond moritgage—Power fo second
ang (.ls;flg‘ee ‘fo pay arrears on Jirst morigage
gy lstrazanurphase by second .morf‘gragec
he r 1?0'21;/” in first mortgage—IDistress.

S Plaintiff mortgaged his land to the L. L.
tregs (:laCo. by a mortgage which contained a dis-
. endause, and pave a second mortgage to the
tha " :lﬁt, by which it was agreed between them

0 (he efault was made in payment of interest
erty t(‘.Ompan.y the defendant should be at

remeéieo pay it, and should have the same

thag ‘heS for its recovery from the mortgagor
€ con. company l?ad. D'ef:mlt was made, and
the defpany exercised their power of sale, and
nin endant became the purchaser. After
the g(f); contract for the purchase he distrained
s of the plaintiff for the interest that
ter\t“en in arrear to the company. Shortly

t ards he obtained a formal conveyance of

in And expressed to be under the power of sale

€ company’s mortgage. .
the ::(’)i that the plaintiff’s estate having paid
de endrtgage debt to the company in full, the

Purc a:m could not be said, .by means of his
car Se contract, to h.?ve pal.d the interest in

4 HO as to entitle him to distrain therefor.
- Lefroy, for plaintiff.

Yk o
k‘j‘t’rr, Q.C,, for defendant.

Proy COUGHLIN V. CLARK,
missory note—Repeal of Stamp Act—
Actio, Pleadz'ng-‘—A mendment,
in on a promissory note which, at its
8, was not stamped, but had been double

stamped before action, and after the repeal ot
the Stamp Act the defendant denied the making
of the note. At the trial leave to plead the suf-
ficient stamping was refused on account of the
repeal of the Stamp Act, but the plaintiff was
allowed to amend by adding allegations show-
ing the consideration.

WILSON, C. J., gave judgment for the plaintiff.

Held, that the judgment was right. :

Per HaGARTY, C. J.—The learned judge was
not bound to allow a plea of insufficient stamp-
ing to be added by way of amendment under the
circumstances.

Per ARMOUR and CAMERON, JJ.—The amend-
ment should have been allowed. The note, even
if unstamped or insufficiently stamped, was ad-
missible in evidence of the debt to the plaintiff,
the Stamp Act not prohibiting such use of it.

Per CAMERON, J.—It is necessary, under the
Tudicature Act, to plead specially want of stamps.
The unstamped note was, in its inception, valid,
but became invalid by neglect to stamp it. The
repcal of the Stamp Act leaves the law where
1t was before those Acts were passed, and the
note being originally a valid transaction is now

valid.

REGINA V. BENNETT.

Temperance At 1878—Information— Waiver.

An information was laid against the defendant,
on 28th December, 1883, (57¢) for having, on
25th December, sold intoxicating liquor in viola-
tion of the Canada Temperance Act. Upon a
search made intoxicating liquor was found on
the premises on Ist January, 1883. On this
evidence the information was amended so as to
charge the keeping and not the selling. The
defendant was present at the amendment and
waived an adjournment, and entered upon his
defence. The magistrate having found the de-
fendant guilty, drew up a conviction for keeping
intoxicating liquor, which was returned to the
Clerk of the Peace and filed on 17th January,
1883. On the 27th January, 1883, he drew up
a second conviction the same in all respects as
the first with the exception that it was for keep-
ing for sale intoxicating liquors. This was also
returned and filed.

Held, that he had power to draw up and return

the second conviction.
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Held also, that there was no variance between
the evidence and the information to warrant an
. amendment, but that the evidence disclosed a
new offence, and the amended information be-
came in fact a new one, and the defendant, by
his presence and by entering on his defence,
had waived the service of a summons upon
him.

Held also, that it was no objection to the con-
viction that it was for keeping and selling, while
the information charged the keeping only.

JOHNSON v. HEIRs.

Limitation of actions—Possession of dowress.

C. R. died intestate in 1864, seised in fee
simple of the land in question, leaving him sur-
viving, his widow and several heirs-at-law. The
widow remained in possession from the time of
the husband’s death until her own decease in
1881, and cultivated the farm. There was some
evidence that she kept possession, with the con-
sent of the heirs, for them, but the Court was of
a contrary opinion. There was no evidence of
a written acknowledgment of their title. She
devised the land to the plaintiff,

Held, that the possession of the widow was
not a possession of a dowress, and that the title
of the heirs-at-law had been thereby barred.

The Statute of Limitations begins to work
against the heirs-at-law in favor of a dowress in

possession at the expiration of her days of
quarantine.

—

ONTARIO INDUSTRIAL L. & S. Co. v. LINDSEY.

Registry of instrument not authorized by Regis-
try Act—Cloud on title—Damages—Parties
—Notice of action to registrar.

S. believing that his father (still living but of
unsound mind) was entitled to certain lands to
which the plaintiff claimed title, took the ad-
vice of his solicitor C., who was advised by
counsel, and following his advice instructed C.
to prepare and register an instrument whereby
he, S., stated that he claimed the lands, and
would, upon the demise of his father, com-
mence proceedings for their recovery. This be-
ing done the plaintiffs were obstructed in the
sale of their lands, and brought an action against
S. C. and the registrar to remove the instru-

ment from the title as being a cloud thereon,
and for damages.

inst

PROUDFOOT, J.,dismissed the action as aga‘f:i -
the registrar, but awarded judgment with 3 ¢
ence to assess damages against S. and C- ate

Held, that Registry Act did not contem™P
the registration of such an instrument, 5
CAMERON, J., dissenting, that an action WO
lie for its removal. .

Per CAMERON, J.—The instrument being .
on its face, as being wrongfully registered, o8
sort to a court is unnecessary, and the act
should be dismissed.

Per HaGARrTY, C. J., and ARMOUR,
act of registration was a wrongful one, a0 ible
parties combining in it are therefore resPonSfore
to the plaintifts, and the registrar was ther€
a proper party. " ala

Per HAGARTY, C. J.—There being 1o
Jfides the damages should be nominal. ot &

Per CAMERON, J.—The registrar was nand
proper party, having acted in good faith he
within the scope of his duty ; nor was C"t e
solicitor, a proper party, he having acted t0 _.
best of his judgment and ability in advisin8
client after consulting counsel.

Per ARMOUR, J.—No notice of action 0
registrar was necessary.

void

J_/The

the

COMMON PLEAS DIVISION.

IN Banco.

CARTWRIGHT V. HINDES.

. =
Ca. Sa.—Setting aside —Reviewal by C? l;tﬁ .
Misleading statement in affidavii— Restt®

iew
Held, that the Divisional Court may “’.Vt'eo
the action of a judge setting aside a wr;lerC‘
capias ad satisfaciendum, and the arrest t a
under, as also the action of the judge who ™
the order to arrest. . the
Held also, from the evidence set out P wa
case, on objection taken that the defendant "%
not a resident of Ontario, was not tenabkf’dzn ;
sufficiently appeared that he was such resi=
also that a statement made in the afidavit
which the order to arrest issued, that thel his
fendant had made “an assignment of al (he
property,” without adding the words, for ging
general benefit of creditors, was a miSIeai -
statement as inducing a belief that the assosev
ment had been made for a fraudulent PUrP

uld
and therefore, on such ground, the order <
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CCabue Supported, but that this was immaterial
4 ;e the affidavit was to justify the order.
Yeesworth and M. .
the Plaingin Machar, (of Kingston,) for
clennan, ().C., for the defendant.

COCHRAN V. BOUCHER.

Cha,
ajel morigage—Collateral security— Princi-
and syrety—Premature sale— Damages.

e?;:?n for Yvr('mgfully se'izing, and selling, and
%oods ng plalptxﬂ' of her right to redeem certain
im o C. being pressed by executions against
o P"O.Cl.lred one H. to undertake to pay same
. - 8iving him a promissory note made by
§
u::z.for her husband, for the amount of the
ade lons, and also.a chattel mortgage similarly
o as collateral security for the payment of
ang “’llioltle. H. discounted the note with a bank,
Sequ th the proceeds paid the executions. Sub-
by E0tly, and while the note was held by the
and before its maturity, H. claiming that
e'ﬂov];?d been a breach of the mortgage by the
it of some of the goods from the country,
thay thewas disproved, the jury having found
ing the removal was by the plaintiff’s son claim-
ortgs right to do so), al?d refusing to allow the
Whoje ogfors to redeem, insisted on selling the
Ui ; the r'n-ortgagorst goods to pay off other
Sum In addition to the mortgage, and realized
b an More than twice as large as there would
of theyhpretence for. There was sufficient goods
odg usband to satisfy the claim, and of the
& :«C.tual.ly seized under the mortgage, even
of §, atleymg the mortgagee, there was a sum
3{;-50 residue of the plaintiff’s goods sold.
a th, the note being the principal security,
Whij, ti mortgage merely an accessory to it,
nds € note was outstanding in the bank’s
158 Iy ;hey were entitled to the mortgage, and
the wil;'d nqt proceed under it, and failing that,
Unge, :;1 bEll:lg a surety, her goods should not,
tven . ¢ circumstances, have been sold ; but
he hadssllmmg that H. sold under the authority
Voylq i) the note being premature, the plaintiff
? st € entitled to recover the value of her in-
i ;thn the goods, and that the finding of the
 lergg, at $275 and the actual value of such in-
;;Ollld not be complained of.
0 Q.C., for the plaintiff.

93, Q.C., for the defendant.

. there

lm, . R .
Self and his wife, the wife being merely a

RADFORD V. MERCHANTS BANK.

Bank— Warranty on sale of machine—3¢ Vict.
ch. 8, sec. 40, D.—Res Judicata.

Action against the defendants, a "bank, for
damages for breach of warranty on the sale of a
machine.

Held, under sect. 49 of the Banking Act, 34
Vict. ch. 8, D., which prohibits banks dealing in
the buying and selling of goods and merchandize,
an action for the alleged warranty was not
maintainable.

Held also, that the matter was zes Judicata ;
the question having been tried in the Division
Court in an action on certain notes given for the
price of the machine, and decided against the
now plaintiff.

E. H. Smythe, (of Kingston), for the plaintiff.
Britton, Q.C., for the defendant.

GARSON V. GARSON.

Specific performance—Agreement between father
and son.

The plaintiff, who had been living with his
father on the father’s farm of 100 acres, having,
in 1871, left to work for himself, the father wrote
to him that if he would come home he would
give the plaintiff 5o acres and a share of the
cattle and sheep when the plaintiff got married,
and by staying away he would not only sacrifice
his own but the father’s interests also. Upon the
receipt of the letter the son returned home, and
remained there ever since, working it with the
father, except at certain seasons, generally at
harvest time, when he went away and earned
wages. It was proved that the father had indi-
cated the 50 acres the plaintiff was to have, and
that the plaintiff had erected a house thereon
with the father’s sanction and approval, and was
occupying it with his wife and family, he having
married in 1879.

Held, that the plaintiff was entitled to have
the agreement specifically performed.

Falconbridge, for the plaintiff.

Shepley, for the defendant.

LEADER v. NORTHERN Rv. Co.
Railway—Carriage of goods—Right to
warehouse.
The plaintiff, who lived at Meaford, sold a

quatity of barley by sample to one D., a brewer,
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in Toronto, and shipped same by the defendants’
railway, signing a consignment note, and receiv-
ing a shipping receipt from the company, the
barley being consigned to W. D. at Brock
Street Station, Toronto, subject to certain con-
ditions. The barley was duly carried to Toronto
and warehoused by the defendants in their ele-
vator under, as they contended, the right con-
ferred therefor by the conditions in that behalf,
and then tendered grain of same grade as plain-
tiff’s, which the consignees refused to accept.

Held, that the consignment note and shipping
receipt, which constituted the contract between
the parties, showed that a distinction was made
between grain consigned to, and that not con-
signed to the defendants’ elevator, and that the
condition as to warehousing was only applicable
o grain shipped to the elevator, and not to grain
shipped as the grain in question was.

The plaintiff was therefore held entitled to
the damages sustained by the non-delivery of
the specific grain shipped by him.

Creaser, Q.C., for the plaintiff.

Boulton, Q.C., for the defendant.

HAMES V. JOHNSTON.
Division Courts Act— Notice of action— Personal
service— Computation of time.

Sect. 31 of the Division Courts Act enacts
that any action or prosecution against any per-

‘son for anything done in pursuance of the Act

shall be commenced within six months after the
fact was committed, etc., and notice in writing
of such action, and of the cause thereof, shall be
given to the defendant one month at least before
the commencement of the action.

Held, (1) that personal service was not requir-
ed, but that the service on the wife was sufficient.
(2) That the section does not require the court
in which the action is to be brought to be men-
tioned in the notice ; and semble, even if such
were required the statement contained in that
notice in question, that the action would be
brought in the High Court of Justice, without
naming the particular division, was sufficient.
(3) That in computing the time within which the
action must be brought, the day on which the
fact was committed must be excluded.

Dunbar, (of Guelph), for the plaintiff.

Osler, Q.C., contra.

KILLIKER V. MCGIBBON.
Vessel, sale of—Loss of— Liability. ne

The defendant purchased the interest of :»:n
plaintiff in a certain vessel, under an agfce'?me
which did not comply with the formalities © .
Act respecting the transfer of vessels. After o
agreement had been entered into, the captate’
who had been appointed by the owners, desefOS-
the vessel. Whereupon the defendant toqk Pn
session, and appointed one Glass as captaim 2 i
while under his charge and through his neg
gence, the vessel was lost. from

Held, that the plaintiff could not recover e
the defendant the price of loss under the agr ot,
ment, there having been no valid tf?msver
but that he was, however, entitled to rec® ot
the value of his interest, for that the defenda
under the circumstances, was responsible for :he
captain’s negligence, and therefore liable for
loss thereof.

McMichael, Q.C., for the plaintiff.
Osler, Q.C., for the defendant.

WALLACE v. HUTCHINSON. y
e.
Husband and wife—Dower—Separate ¢51¢

In an action against a married woman, r:fn
ried in 1871, on a promissory note made PY
the only property which she was prove e
possess was a right to dower in lands of a fo ing
husband. The learned judge, at the trial, havrtY’
directed that the defendant’s separate prop¢ o
vested in her or in a trustee for her at the dat¢
the note and at the present date, shoul
charged with the payment of the plaintiff’s ¢
a'motion was made to the Divisional CoU’

. . . e
set aside such direction, but the court refus
interfere.

/. E. Rose, Q.C., for the plaintiff.
Osler, ).C., for the defendant.

]aimr

REGINA v. FEE. pre
Deputy judge—Validity of a poz’ntmeﬂ//,o”,
sumption—R, S. O ch. ga—Absenct
county. 3;1’
The defendant was convicted for perju!y at
leged to have been committed in a cause mio
a Division Court, held by one H., under 2 "4
mission issued by the Governor Gene™

the
Council, appointing him Deputy Judge of
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pea::{ecaou(;t of the County of Victoria, during
er the ;1 the absence of the County Judge
der iy eave of absence granted to him by an

Hely council.

t P:Ov;tt}]ljat it was not necessary for the Crown
absen e or(_ier m.councﬂ granting the leave
iSSion he’ for its existence, and that the com-

woulg N ad not becomf: effete by lapse of time,

Renery) e presurned in accordance with the

in g publl)'resumpt.lon of law that a person acting

d'-lly aut}:c capacity was properly appointed and
he cont onz?d to act, and the onus of showing
el rary is on the defendar}t. )

o Rasl'so, that the commission  was valid
tha he .C . O. ch. 42, and that it was not essentiai
ung, ounty Judge should be absent from the

j‘xz;_scoit, Q.C., for the Crown.

y Q.C,, for the prisoner.

B .
ENNETT v. THE GRAND TRUNK RyY. Co.

»
li:"}’s ‘.A ccident—Crossingonrailway premi-
szabz'lz’fy—C. S. C. ch. 66, sects. 104, I45—
A Vidence— New trial.
p'emitsr::l; crossing on the railway company’s
ere 1 or the convenience of passengers and
W 1 going to ard from the station on rail-
p]aszme.ss,.is not a public crossing, highway,
o re’ \ylthm sect. 104 of C S. C. ch. 66, so
en erulfe'the statutory 51gr.1als to he given
al(e::ssmg such road ; but Stl." due care must
Son Ofto prevent f:lamage being sustained by
¥ such crossing.
m;;ia’lso, that sect. 145 applies to the railway
wel] ;’S ground.s in cmes., towns, and villages,
h S to tbe limits outside such grounds.
o Verd? men}s the Court were of opinion that
S cont ct which was re.ndered for the plaintiff
W S din rary to the evidence, and a new trial
5 ected,
Ztlli::to” and Schof, for the plaintiff.
ne, ().C., for the defendants.

i THE QUEEN V. GOUGH.
pr:al law— Indictment— Omission to charge
e ::8 done “ feloniously "—Quashing indict-
An ;g
Viq_ c'ndlctment professing to be under 32-33
dallts 22, sect. 45, charged that the defen-
did unlawfully and malficiously maim

and wound, by shooting them, two horses, the
property of,” etc.

Helid, the offence should have been charged
to have been done feloniously, and that the
indictment was therefore bad, and must be

quashed.
E. H. Smythe, (of Kingston), for the prisoner-

/. G. Seott, Q.C., for the Crown.

Lucas v. KNOX.
Dower—Quarantine— Necessary attendance and
cempanionship.

Held, that the right of a dowress during quar-
antine is not merely a personal right, but she is
entitled to have reasonable and proper attend-
ance and companionship.

Frank Arnoldi and Burdette, (of Belleville),
for the plaintiff

Nos thrup, (of Belleville), for the defendant.

THE REAL ESTATE LOAN AND DEBENTURE
Co. v. THE METROPOLITAN BUILDING
SOCIETY.

Purchase of securities for bulk sum - Deficiency
in statement as o valué of single semrz‘/y’_
Right to yecover—Fraud.

The plaintiffs and defendants entered into ne-
gotiations for the purchase by plaintiffs of cer-
tain securities, consisting of mortgages and
other assets of the defendants, on the basis of
an eight per cent investment, and a schedule
was prepared by defendants giving each security.
Finally a purchase was agreed on at a lump
sum of $40,000, but on the basis of the value of
urities contained in the schedule. Sub-
sequently and after 2 deed of assignment of the
securities had been executed, the plaintiffs dis-
covered that one of the securities was $780 less

alue than was stated, and the plaintiffs
amount from the de-

the sec

in v
claimed to recover this
fendants.

Held, that there could be no recovery, for that
the evidence showed that the lump sum agreed
on was to cover all deficiencies, and errors and
mistakes in value, at all events, toa reasonable
amount, which the sum stated was, and there
was no fraud or misrepresentation proved.

J. K. Kerr, Q. C., and 4. C. Galt, for the

plaintiﬁ‘s.

Robinson, Q.C., for the defendants.
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THE VICTORIA MUTUAL FIRE INs. Co. V.
DAVIDSON ET AL.

Principal and surety-——Division Court clevk-—
Change in duties—Discharge of sureties—
Entry in books—Evidence.

After defendants had become sureties for a
Division Court clerk a special arrangement was
made between the plaintiffs and the clerk, under
which the clerk was to receive no costs, but dis-
bursements only in all suits in which nothing
should be realized, and the clerk guaranteed in
all cases that the court had jurisdiction. This
arrangement was subsequently altered by giving
. to the clerk fifty cents besides disbursements,

and it was arranged that the clerk should make
periodical statements. Statements were render-
ed from time to time, and a cheque, given for
the balance, shown. It was afterwards dis-
covered that these statements were not correct,
and that moneys collected had not been paid
over to the plaintiffs. In an action by plaintiffs
against defendants on their bond,

Held, that the settlements were not conclu-
sive.

Held also, that by the special agreement made
the sureties were discharged.

The cases deciding that entries in the books
of an officer are evidence in his lifetime as
against his sureties, questioned.

Hagarty, C. ].]
STANTON V. CORPORATION OF ELGIN.

Board of Audit—County attorney’s fees—Disal-
lowance of items in, by Provincial Treasurer
—Reduction by Board of Audit from subse-
quent account— Mandamus.

One C. was charged and committed for trial
on twenty-five separate charges of larceny. On
being brought before the County Judge he
elected to be tried by jury, and at the ensuing
assizes was tried and convicted on three of the
charges, the others not being tried. Under an
order in council the County Attorney is entitled,
in cases of felony, to a fee of $4 on receiving
and examining all information and other docu-
ments, etc., connected with criminal charges for
the Court of Assize, etc., upon the Crown Coun-
sel's certificate that such fees should be allowed.
The County Attorney obtained the Crown Coun-
sel’s certificate, and in his account charged a fee

of $4 on each of the twenty-five Casepass j

was audited by the Board of Audit'and Jlowing

but on the Provincial Treasurer dis2 o0
twenty-two cases, and his decision being order
municated to the Board, they made 3P he
deducting the amount disallowed fro™
County Attorney’s subsequent account.
Held, that a mandamus would not lie req
the Board of Audit to rescind their order
disallowance by the Provincial Treasuref
good reason for their so deducting the 3™
their doing so or not being a matter fo
discretion, oty
A fee of fifty cents is allowed to the C(:iuge’s
Attorney for services in the County Jlfce i
Criminal Court for attendance and serV! ea
Court, and making necessary entries fo;ou
prisoner not consenting to be tried Wit were
jury. In C’s case the twenty-five ch?.rgelf’ ction
especially read over to him, and his € € 2
taken, the County Attorney attending At
making the necessary entries. The Co“m);nty'
torney charged fifty cents in each of the twre |-
five cases, but only fees in three cases w;eclaf‘
lowed by the Board of Audit, the Board m
ing that the additional must be claimed disal”
Government, and subsequently the Board
lowed absolutely this additional sum.
vincial Treasurer having disallowed such @
Held, that a mandanius would not lie.
The County Attorney claimed to recover
for an affidavit verifying jurors’ bodk, and anty
for certificate which he drew up for Co
Judge to sign. ; aﬂd
Held, that these fees could not be allowed.’ .
therefore a mandamus would not lie here €
Read, Q.C., for the applicant.
Bain and Raines, (St. Thomas),
of Audit.

"
J. G. Scott, Q.C., for the Attorney Gener®

piring
or the
wa

C

moud®

10

for the Board

CHANCERY DIVISION.

Wilson, C. J.,C. P. D.]
RyaN v. FisH. N
Dower Act—Damages for detention—DM% 0.
Jor mesne profits— Tout temps prest'/R'
¢ 55—0. F. A. s. 19, subs. ro. ot
Held, where the plaintiff in an actio®
dower has endorsed a claim for damages 7 the
tention of dower, then, though the tenant ©

[yuse &
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reeho

the ld appear and admit he right to dower, | Boyd, C.] [June 2o.

damama)’» ‘Devertheless, go on and recover
Ees for the detention.
Stryeq £°W.er‘ Act, R. S. O. c. 55, has been con-
o the Veo rigidly, and without giving due effect
notry prop?,r enactment, sect. 45, that in
peadin otherwise provided for by the Act, the
the awg.s and proceedings shall be regulated by
Qowe, b:fs it was relative to suits and actions of
LT ore August 10, 1850. There is nothing
Ce ainflienﬂal gnactmen.t of the Dower Act, and
-re"ent}t'hnm W.Ith. the aid of the 45th section to
if she e plflmtlff from recovering her damages
er ¢ as claimed them, and is entitled to re-
em,
or ef:l?]§0, R.S. O. c. 55, has not taken away
agesnl§hed the right of the dowress to
Where oy against all persons and in all cases
) 1856 ?)’ were recoverable here before August
ey 2 ; and such damages are general dam-
for o Wffll for what are called mesne profits as
erederl;tlon; and such general damages are
for . Y and included in the words ¢ damages
Sugy tention of dower” in R. S. O. c. §5, or
tha Ageneral damages are not taken away by
te °Ve§t’ but are saved by sect. 45, and may be
8y, ed by the law as it was before August I0,
the & as.“a case not otherwise provided for” by
e':'ISed Statutes.
de"'se further, although no one but an heir or
of O;Can plead tout temps prest in an action
NYone . bt?cause the feoffee of the heir or
iy ed'dalmmg in the ger had not the freehold
S0 cOullstely on the death of the husband, and
re not at all times from her death have
eteady to render the dower, yet damages
are ntlox} of dower against a tenant in the
the  © DOt in every case to be computed from
. .:ath of the husband. For since, under O.
Singg, 19, subs. 10, equity is to prevail ; and
the r’eUnder R.S. 0. c. 55, s. 3, the tenant of
W 5 ¢hold has it in his power to offer to make
e :’gﬂn‘ent of dower, a tenant may, at all
tim, . Now, be permitted to plead he has at all
been rs'“Ce he .hecame tenant of the freehold,
dowe‘_eady and willing to render the plaintiff her
;hahd if the plaintiff desire to avoid that
whi b € should reply a demand and refusal ;
S ';ply, if duly proved,
Ring :‘},1 damages would only be computed
: e tenant from the date of the demand.
2 L’”’uﬂe, Q.C., for the plaintiff.
, ask, Q.C., and K#ng, for the defendants.

Cageg

for

!

DUNLAP V. DUNLAP.
C onwyana’ng—Habeﬂdum—M istake.

When the evidence showed that A. and his
son, B., desired to effect a settlement of a land-
ed property, embodying au agreement substan-
tially as follows :—That B. should remain with
A. on the place, and, if he did so, the land
should be his on A.’s death ; that A. should be
the proprietor and have authority over the place
while he lived ; that B. should work the land
and provide suitable maintenance thereon for
A., and besides pay him $45 a year for life, and
also pay certain legacies six years after As
death. But the parties employed a quack con-
veyancer to draw the deed of settlement, who
failed to provide for many ot the essential pro-
visions of the agreement, and as to the land,
made A., in consideration of natural love and
affection, grant the land to B, his heirs and as-
signs, habendum, “ to have and hold the same
after the decease of A. unto and to the only

proper use and behoof of the said A. his heirs and

assigns for ever ;” and now brought this action

for waste against A.

Held, the deed was not void, as passing only
a freehold to commence 77 ful#ro, for the kaben-
dum is not essential to a deed, and the granting
part of the deed was sufficient of itself to pass
the immediate freehold to B. The considera-
tion of blood-relationship expressed in the deed
was sufficient to carry the use to B, and the
deed, viewed as a covenant to stand seized,
would vest the entire estate in B.; but guere,
whether, according to the reasoning in Goodlittle
v. Carter, 5 B. & Cr. 709, the express limita-
tion of the use in the habendum after Als death
would not rebut the implication of an immediate
vesting of the use at the date of the deed in B,
and the use of so much of the estate as was not
expressly limited, (¢ e., here for the life of A.),
result to and vest in A.

Held, further, however this might be, the deed
did not express the true agreement of the parties
and could not be allowed to stand ; but B,, hav-
ing acted on the faith of the arrangement for
some years, and being willing to carry out the
original bargain, and execute proper instruments,
the deed should not be set aside, but should be
amended, and, if necessary, settled by the

Master.
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Danger of employing unlearned conveyancers
commented on, and the expediency of throwing
safeguards round the practice of conveyancing

in some such way as is done in Manitoba point-
ed out.

PRACTICE CASES.

Armour, J.]

[June. 5.
MACNEE V. ONTARIO BANK.
Division Courts—Rule 285 O. ]. A.—Prohibition.

The County Judge of the County of York,
acting as Judge of the First Division Court in
that County, upon the application of the de-
fendants, made an order, under Rule 285 O. J.
A., for the examination of a witness de dene esse,
and dismissed a subsequent motion by the plain-
tiff to set it aside.

The plantiff then moved for an order for a
writ of prohibition to prohibit the said Division
Court proceeding, and admitting, at the trial,
the evidence taken under the order on the
ground that the County Judge had not any juris-
diction to make the order.

Held, that the County Judges may, in their
discretion, apply the rules of the O. J. A. to
the Division Courts, and that the County Judge
had jurisdiction to make the order complained
of. )

G. Bell, for plaintiff.

W. Barwick, for defendant.

Boyd, C.] [June 18.
THOMPSON v. THOMPSON.
Interim alimony— Time.

Alimony only runs from the service of the
writ where no delay has taken place. This does
not mean that the plaintiff should take the full
time allowed by the rules of Court, but should
be diligent in the conduct of the suit and ex-
pedite it as much as possible.

H. Cassels, for the plaintiff,

Hoyles, contra.

19
Cameron, J.] [June

BANK OF NOVA ScoTia v. LA ROCHE,;i/
Motion for judgment under Rule 80 0.]- 2"
Stay of proceedings. e
An action upon a promissory note, commment
ed by writ of summons. By the endors®
it appeared that the plaintiffs reside
Winnipeg. (88%
After appearance and on the 1st of Jun® "y
the plaintiffs obtained a summons from theJune-
judge at Belleville, returnable on the 6th ot bE
to show cause why final judgment should A
signed against the defendant under rule 82"
On the 5th June the defendants obtained ;e 6th
cipe order for security for costs. OD ' to €t
June the plaintiffs obtained a summon® "7,
aside the order for security for costs. o
8th June the plaintiffs moved absolute the"rt for
mons to set aside the order for security ich
costs, and for leave to sign judgment; to
no cause was shown except that the Pf?ce
were stayed by the order for security-
judge set aside the order for securty, an ent |
leave to the plaintiffs to sign final judg™
the action.
Upon appeal to CAMERON, J.— o
Held, that the order for security wa% ¢ 0
much binding force as if it had been M*°% 1,
an application to a judge or master, an ceed”
moment it was served it suspended all proce on
ings. That the defendants have no defe? ve
the merits is not a ground upon which to
to set it aside. ity for
Held also, that the application for secu’
costs was made at the proper time. ‘b costs
Order of the local judge rescinded, Wit 5 a
to be costs in the cause to the defendants '
event,
Clement, for the defendants.
Aylesworth, for the plaintiffs.

w
eding®
joca!
ave

f 2%

e 19
Boyd, C.] (Jue

NORTH OF SCOTLAND V. BEARD- o
Pracipe judgment of foreclosure—Orde!
immediate payment. o for 3
W. Barwick, for the plaintiff, mO)’f"v 10 i
direction to the Registrar of the Chy. D“'e ind
sertin a precipe judgment of foreclosy™ g
mortgage suit, an order for immediateé sze
of the amount due by the defendant U 0
covenant up to judgment. The registral *
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th
t es:cgzum where a reference to the Master as
OYunem incumbrances is also sought.
f°uowed’ C., Zeld, that the usual course must be
Orderey ’t and that the defendant should be
€ the (I)V[ pay the amount found due forthwith
aster shall have made his report.

Dee~. . N

rou -
dfoot, J.] J})& Callecr '/ [yne 2s.
EWELL ET AL.

- Exchance BAI&K(I?
ion—Solicitor and client—Appeal—Rule
207 O. J. A., G. O. Chy. 642.

Ce |n :PPeal by two of the defendants from the
: ate of taxation of the Local Master at
ir 0"_13.5, upon a taxation, at their instance, of
Solicitor’s bill of costs.

n d::(ii that two clear days notice of appeal,

Chy, ule 407 0. J. A, is insufficient, as G. O,

Wplie S42 requiring seven days notlc.e to be giw'en,

Costg, to these cases. Appeal dismissed with

C
@Swell, for the appeal.
%les, contra.

Ca
Meron, J.] |June 26.

CHRISTIE V. CONWAY,

I’I