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THE CANADIAN AND AMERICAN 
CONSTITUTIONS

A COMPARISON
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JUSTICE OF THE KING'S BENCH DIVISION. HIGH 

COURT OF JUSTICE FOR ONTARIO

IT has happened that I have within 
* the last few yearn had occasion to 
attend meetings of bar associations in 
the United States, and to visit State 
and Federal courts. Nothing else 
upon these occasions has so attracted 
my attention and excited my wonder 
as the relative amount of discussion 
of constitutional questions. I do not 
think 1 exaggerate when I estimate 
the time occupied in such discussions 
at more than one-fourth of the whole. 
In Canada, on the contrary, perhaps 
not one per cent, of the time of such 
bodies is thus taken up.

This is an exceedingly curious or, 
rather, interesting, point of difference 
between two peoples largely of the 
same language, same origin, similar 
institutions and customs, and actu
ated by tbe same motives and aspira
tions. And it may not be entirely 
without advantage briefly to consider 
tins difference.

It all rests on the fundamental fact 
that Canada has in substance the 
same constitution as the United Em
pire. Tbe British North America Act 
of 1807 begins with the preamble 
“Whereas the Provinces of Canada, 
Nova Scotia and New Brunswick 
have expressed their desire to be fed
erally united into one Dominion under 
the Crown of the United Kingdom of 
Great Britain and Ireland, with a con

stitution similar in principle to that 
of the United Kingdom." This de
sire was granted.

Now the United Kingdom has in 
reality no constitution at all in the 
sense in which the word is used in 
the United States.

In Britain this or that is said to be 
"constitutional" or “unconstitution
al" as it is conceived to conform or 
not to conform to the general prin
ciples, more or less vague, upon which 
it is thought the Empire is governed. 
What these principles are is often a 
matter of opinion. They are chang
ing from generation to generation and 
have nowhere an authoritative pre
sentation.

In the United States the fathers of 
the Union collected what they be
lieved to be the true principles upon 
which government should he carried. 
Most of these they got from the 
Mother Country. These principles 
were reduced to writing, and so be
came fixed. No better illustration can 
be found of the truth of the saying 
“The letter killeth and the spirit 
giveth life" than the course since 
that time of the Constitutions of the 
two nations. In the old land the 
Constitution is changing from time to 
time to meet the advance of the peo
ple and change of views. In the 
United States everything is referred



THi: ( AN \1>I \N AN 1 » A.MLRR AN CONSTITUTIONS 3

to tile letter of the written document 
framed a century and more ago. The 
United Kingdom lias the most pro
found confidence in the people ; the 
I’nited States the most profound sus
picion. In the former the people 
must have their way ; in the latter 
they can have tl. -ir wax only so far 
as they are allowed by the terms of a 
document framed by the hand of a 
dead and gone generation. The na
tion which is called feudal and aristo
cratic is wholly free to do as the 
people say ; that which is called demo
cratic is hemmed in on every hand 
by barriers ns of iron : and these not 
of their own making. The President 
of the I’nited States has even now 
practically all the powers of the Bri
tish King of the time of George III., 
xVliile the power of the King has been 
continually changing and diminishing. 
And so in our government- as I have 
already said- -we have, speaking gen
erally, the same Constitution as the 
Mother Country.

There is, of course, the division of 
the objects of legislation between 
Dominion and Province, but given 
that the object of legislation is within 
any class of subjects assigned to Dom
inion or Province (as the case may 
be) there is no question of the extent 
of the power of parliament or legis
lature respectively.

Now this, it seems to me. is the 
cardinal difference between the two 
countries. in the United States, 
Congress may legislate upon a subject 
admittedly within its jurisdiction, but 
if the legislation clash in any way 
with the provisions of the Constitu
tion, it is void. And not only if it be 
contrary to an express provision of 
the Constitution, but also if it be op
posed to what the courts may have 
read into the Constitution.

By Section 10, Article 1. of the 
Constitution of the United States, it 
is provided that “No State shall pass 
any law impairing the obligation of 
contracts.” [There is nothing. 1 may 
say in passing, to prevent the United 
States in Congress passing such laws. ]

The most extraordinary conse
quences have followed from this pro
vision. For example, in 1700 tin 
King, George 111., granted to the 
trustees of Dartmouth College in New 
Hampshire a charter of incorporation 
as a private charitable institution. 
After the Revolution- in lHlti the 
legislature of the State of New Hamp
shire passed an Act taking away from 
the trustees the government of this 
college and vesting it in tin* executive 
of the State in other words, changing 
the college from a private to a State 
institution. The Act, while continu
ing the trustees as a corporation as 
Trustee of Dartmouth University, 
purported to form a new body called 
a Board of Overseers, of whom the 
President of the Senate and the 
Speaker of the House of Representa
tives of New Hamjmhire, the Govern
or and Lieutenant -Governor of Ver
mont. were ex-officio members, and 
to this Board of Overseers was given 
the power of confirming or vetoing the 
acts of the trustees relating to the 
appointment and removal of presi
dent. professors and permanent offi
cers, the determination of their 
salaries, the establishment of profes* 
sowhips, and the erection of new 
buildings. The Legislature, later oil 
in the same year, passed another act, 
making it an offence for any one to 
act as president, professor, etc., ex
cept in conformity with the Act just 
named. One Woodward had been 
secretary-treasurer of the corporation 
before the passing of the Acts, but 
he apparently took sides with the 
Legislature because he was removed 
by the Trustees of Dartmouth College 
before the last Act. and he was re
appointed by the trustees of Dart
mouth University organised under 
the new Acts. The old board brought 
an action against him for taking pos
session of the books of their records.

It will be seen that the simple 
question was : Had a new cor
poration of trustees of Dartmouth 
University being legally created ? 
And that depended upon whe-
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t lit* i* t lie* Acts of t he Legislature 
were valid. The Supreme Court of 
New Hampshire decided that the 
Legislature had not exceeded its au
thority, and so dismissed the action. 
An appeal was taken to the Supreme 
Court of the United States. The ease 
for the old hoard was argued In the 
celebrated Daniel Webster, and the 
Supreme Court decided that the char
ter was a contract. The Chief Justice, 
the well-known John Marshall, su vs : 
“It can require no argument to prove 
that the circumstances of this case 
constitute a contract." Then the 
court proceeded to hold that this char
ter was a contract of the kind pro
tected by the Constitution, and that 
the Legislature had no right to change 
it in any way.

In Canada the Legislature, without 
any hesitation, entirely changed the 
constitution of King's College, the 
predecessor of the University of To
ronto ; and no one imagined that the 
legislation was vulnerable in any

If to-morrow the Legislature should 
decide to change the status of 
Queen’s University, there can be 
no doubt that it. has the power to do 
so. If even the change were to bring 
about a relation of that University 
to the Methodist Church identical 
with that it now hears to the Presby
terian Church, the validity of the 
legislation would not be questionable.

So in England, the position of the 
ancient universities of Oxford and 
Cambridge has been seriously modi
fied by Parliament ; and no one in or 
out of Parliament questions the power 
of Parliament to make even more 
radical changes.

Again, if any enterprise receive a 
charter, that charter can be either in 
the old land or in Canada modified or 
abrogated at the will of the law-mak
ing body and without the consent of 
the corporation or any one else. 
In the United States, if any State 
should grant any exclusive privilege, 
this grant is looked upon as a con
tract and cannot be recalled. For ex

ample, if a State were to grant to a 
named individual or corporation the 
sole right for a fixed term to establish 
a slaughter house m a certain city, 
(and it has been held that a legisla
ture may validly give such a right) 
the monopoly would be irremediable 
and the people helpless. With us. the 
law-making body can take what it can 
validly give.

If a State make an arrangement 
with any person or corporation that it 
will not tax property or rights or 
franchises, or will tax at only a fixed 
rate agreed upon, this, too, if for 
consideration, is a contract ; and 
the Legislature cannot take up its lost 
sovereignty and exercise the power of 
taxation at will. Our Legislature can
not contract itself out of any of its 
powers given by the British North 
America Act. No act of the Legisla
ture is so binding flint it cannot be 
repealed by the Legislature or its 
successor.

In the case of a contract made by a 
State, some at least of the States 
manage to get out of any difficulty. 
For example, when I was in Missouri 
last fall at a meeting of the liar As
sociation of that State, T heard a long 
discussion as to whether the State 
had broken its contract with a firm 
<|f publishers in another State. T 
confess it seemed to me that the State 
had been in the wrong ; and T asked 
why the matter was not tried in the 
courts. To my astonishment, T was 
told that the State, being sovereign, 
could not be sued : that as there was 
no such proceeding as exists in all 
British countries for testing the 
meaning of a contract with the 
Government, the publishers had to 
go without redress.

A writer in The American Lair Tie- 
view quotes me as saying : “Of the 
matters of difference between your 
country and mine, the third is a mat
ter which T can't quite get through my 
mind so as to reconcile it with my 
sense of justice. T heard, yesterday, 
and I understand it is the law. that 
no man has a right of action against
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tlie Sovereign State. In my country, 
in our jurisprudence, if a person con
ceives himself to be wronged by the 
Sovereign, all he has to do is state 
his facts by way of petition to the 
attorney-general, and with the leave 
of the attorney-general the matter is 
brought into court and threshed out 
the same as an ordinary civil action 
No court can compel the Sovereign 
to do what it does not want to do. 
The jurisdiction of the court over the 
Sovereign is only advisory. It says 
what is just and right and proper ; 
hut the theory of our law is. and I 
suppose it should he the theory of all 
law, that the Sovereign body does not 
intend to do wrong, and, if it has 
unintentionally done wrong, then, 
being informed of its wrong by pro
perly constituted authority, that 
Sovereign body will right the wrong. 
In our jurisprudence we say the King 
does not intend to do wrong. His sub
jects, or mere denizens, might have 
a contract with His Majesty in Can
ada. He wouldn’t intend to d«> any 
wrong. He might believe, bis ad
visers might believe, the contract 
meant one thing ; you might say. ‘ No, 
I intended it to mean another, let 
the court determine what that actu
ally means,' and His Majesty, truly 
advised, says, “if I am wrong, of 
course I will do you justice. ’ ”

A provision in the same part of the 
Constitution is that no person is to be 
deprived of property without due pro
cess of law. No matter in what de
vious ways a person may have become 
possessed of property, and no matter 
to vvliat amount, he cannot he de
prived of any part of it without due 
process of law ; and a law cannot be 
framed up to meet the case because 
pt pont facto legislation is forbidden. 
For example, if a railway company 
has issued its bonds bearing a high 
rate of interest, legislation cannot give 
to the company the power to replace 
these with debentures at a lower rate 
against the will of a bona fide holder. 
The Parliament of the Dominion did 
pass such legislation, and no one in

Canada dreamt of questioning its 
validity ; but the courts of the I'nited 
States, v looking upon legis
latures with us as of the same powers 
as their own, held that this statute 
was void.

In a very well known ease in On
tario it was contended that a company 
had acquired vested rights to a cer
tain valuable mine, which was after
wards declared by the Legislature to 
belong to another company. The 
courts in Ontario without any dissent 
or difference of opinion land the Ju
dicial Committee of tl e Privy Council 
have approved) considered that even 
if the first-named company owned the 
disputed property, the Legislature 
bad the power to take it away.

So the right to bring an action at 
law is a right which cannot be taken 
away from anyone in the Vnited 
States. Congress tried by statute in 
1803 to make an order of the Presi
dent during the rebellion a valid de
fence in all courts against any action 
for arrest or imprisonment, etc., 
made under such order. But the 
courts promptly held that Congress 
bad no power to deprive citizens of 
redress in the courts for illegal arrests 
and imprisonments.

In Canada we have had statutes of 
indemnity, r. <j.. in 1838. After the 
Rebellion an Act was passed (1 Vic., 
c. 12) which recited that before and 
during the “insurrection" it became 
necessary for justices of the peace, 
officers of the militia and others in 
authority in the Province, and also 
for loyal subjects, to apprehend per
sons charged or suspected of joining 
in the insurrection. The Act then 
provided that all proceedings brought 
for such acts should he void and the 
persons who had committed them in
demnified. All such proceedings were 
to he stayed, and if the plaintiffs went 
on they should he liable for double 
costs. No one had the slightest idea 
that this Act was not perfectly valid. 
So in Ireland a similar Act was 
passed after the Rebellion of 1708 ; 
and also in (’ape Colony in 183(1. 1847
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and 18.h'» ; in Ceylon in IN IH ; in Saint 
Vincent in 1802, and in New Zealand 
in 1800 and 1807. In Jamaica, alter 
the troubles of 180.1. the Legislature 
passed an Act of indemnity which had 
the effect of preventing the prosecu
tion of actions against Governor Eyre.

In Ontario we have had a recent 
instance of the exercise of such a 
power by the Legislature. In the 
Hydro-Electric matters, the Legisla
ture has said actions are not to be 
taken or, if taken, are not to be 
proceeded with. The courts so far 
have upheld the power so exercised.

A law of New York State authorised 
anyone to take an animal trespassing 
on his lands and have it sold by a 
justice of the peace, who would first 
retain his own fees, then pay the 
person trespassed upon for the keep 
of the animal and hand the remainder 
to the owner of the animal if lie 
should claim it within one year. This 
was held to be unconstitutional. Our 
pound-keepers are exercising this 
power of sale every day under the 
provisions of a chapter in our Revised 
Statutes.

My the Constitution of the United 
States and the several States, t) 
term of office of President and < 
ernor is fixed. Short of impeach) i, 
there is no way of getting rid of a 
Chief Executive no matter how much 
he may run adverse to the desires and 
opinions of the people. The term of 
representatives and Scnah rs is fixed 
and no power exists to shorten this a 
day. In our system, in practice a new 
election can he called at any time 
that it is thought advisable by a minis
try which can command a majority 
in the Parliament and often by one 
that cannot—a parliament may ex
tend its own life indefinitely.

The Prime Minister cf Canada, who 
(and not the Governor-General) cor
responds in Canada with the President 
in the United States, cannot remain 
in power a day without the support 
of the majority of the people’s repre
sentatives. Compare with his posi
tion that of President Johnson, who

held his position for years while bit
terly distrusted and disliked by a 
majority of the citizens of the United 
States.

It seems to me that the cardinal 
difference between Canada and the 
country to the south is well illustrated 
by the process of legislation. In the 
I nited States the executive officers 
do not sit in Congress they are not 
responsible for tin- legislation at all 
President Taft made his campaign 
largely upon a promise that the tariff 
should be revL <1. He could not in
troduce a bill himself. That must be 
done by a member of Congress. No 
direct responsibility rested upon the 
President for the bill introduced. All 
he could do was to intimate openly 
or secretly to congressmen what his 
views and wishes were, and to use 
the influence given him by his power 
of appointing to offices in the service 
of the country, if he considered such 
a use of his influence proper. He 
could not in person in the House or 
Senate defend any provision or assail 

iy amendment proposed. And the 
President has or has not “made good” 
according as to how far he has been 
able by the exercise of influence or 
argument or persuasion in having his 
promises implemented. Mut nobody 
holds him responsible for the tariff. 
It is not “Taft’s Mill." but it is the 
“Payne-Aldrich Mill.“ like the former 
“Dingley Mill,” “Wilson Mill,” and 
“McKinley Mill.” And whether lie 
has pleased his party or the nation, 
he sits until the end of his term ; and 
he would have done so had his party 
been defeated in Congress and Senate 
and utterly routed before the elec
torate. No responsible officer is re
sponsible for the legislation.

Now, in Canada, if an election is 
fought on any issue the required legis
lation is introduced by a responsible 
ministry. Tf they can command a ma
jority of the people’s representatives, 
it in practice passes into law after hav
ing been scrutinised by the Senate. Tf 
the responsible ministry cannot com
mand a majority < f the House, a new
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prime minister is sent for and a new 
ministry formed, and these take the 
responsibility for legislation. If tin- 
people do not like it. the members 
soon find that out : and there is or 
need lx* no delax in public opinion 
making itself felt. No prime minister 
has any fixed term of office; and he 
cannot sit serene in the e< nsci< usness 
that he cannot be removed.

A word or two as to the position of 
the courts. 1 think the people of the 
United States were the first to put 
themselves absolutely under their 
courts. It is for tin* courts to de
clare the meaning of the Constitution, 
to determine the constitutionality or 
otherwise of an enactment. The 
legislatures cannot set aside a con
struction of the law already deter
mined by the courts, nor compel the 
courts to adopt in future a particular 
construction of a statute allowed to 
remain in force; nor can the legisla
tures, for example, compel the courts 
to grant a new trial or extend time 
for appealing to a party who had al
lowed the time prescribed by the 
general law to expire.

With us, the legislatures are su
preme in all such matters. The courts 
are not instituted by any constitution ; 
they were all instituted by the legis
latures, all their powers came from 
the legislatures, and the same hand 
which gave can take away. As was 
said in one case, "If the legislature 
has in fact said that the true boun
dary between two adjoining lots is to 
he determined by three farmers or by 
a land surveyor, it is my duty loyally 
to obey the order of the Legislature 
and stay my hand ; the Legislature 
has the legal power—and that is all T 
may concern myself about —- to say 
that His Majesty's Court shall not 
determine the property rights of His 
Majesty's subjects in respect of the 
extent of their land.”

It will at once he observed that this 
is closely allied to the principle we 
have already been examining as to 
the sacred ness of private rights ; hut 
it goes much further. The substance

is that the dead and gone generation 
is in the United States saying to the 
present and living, "Thus far shalt 
thou go and no farther" a prohibi
tion to which I do believe no British 
people would submit.

In this, as in everything else in 
our Constitution, tin* people are tlie 
ultimate court of appeal, and thex 
hold the ministrx of the day respon
sible for all the acts of parliament or 
legislature. S«» in the exercise of the 
powers of legislation which I have re
ferred to, if parliament or legislature 
should take away a charter once 
granted, the people might disapprove 
and punish tlx* responsible ministrx 
by refusing them a majority. If Un
people thought that tlx* courts should 
not be closed to litigants, they could 
say so. And generally all the acts of 
the legislating bodies come or should 
come for judgment from time to thue 
by the citizens < f Canada, and it is 
for them to say what is to be. allowed 
and what forbidden.

In the other country, it is not Un
people who can all< xx or disallow. Tin- 
people are not trusted. They cannot 
say to a monopolist: "You shall not 
retain your ill-gotten wealth." They 
cannot say to on - who is litigating 
simply to embarrass the construction 
or operation of a great * work :

You shall not litigate."
All this power possessed by Can

adian legislating bodies is old there 
is nothing new about it. It is pos
sessed by our kinsmen across the sea, 
by our kinsmen in Australia, New 
Zealand, South Africa and elsewhere ; 
and thus far, at least, there seems t< 
be no symptom of any move to limit 
or change it.

Parliament and the Legislative As
sembly could not themselves va I id lx 
restrict their poxver if any self-deny
ing ordinance should lx- passed to-dav 
it. might he rescinded and repealed to
morrow by the same body which 
enacted it. or next, year or next cen
tury by a successor. The only wax 
in which these powers can be valid lx 
limited is by an Act of the Imperial
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Legislature ; and that 1 cannot think 
will ever be applied for or passed in 
in vitu mi.

It is sometimes said by those who 
should know better that there was 
no intention to give such great powers 
to the Provinces or Dominion, and 
that the British North America Act 
in that regard was passed, ns it were, 
in inadvertence. Nothing can be fur
ther from the truth. Elsewhere I 
have said, and I repeat :

“It is sometimes said that the Bri
tish Parliament could not in passing 
the British North America Act have 
intended to confer on a local legisla
ture such unlimited powers. The 
best way of determining what a par
liament intends is to find out the 
meaning of what it says. The mean
ing of the language is perfectly plain 
and does not admit < f question. Those 
who assert that the British North 
America Act dees not express the real 
meaning and intent of parliament, it 
seems to me, forget that practicalh 
all the power Ontario lias, she has had 
from the time of the Act of 1791, 81 
Geo. III., eh. 81. It was not just 
the other day that our Province 
‘came of age*—she is over 100 years 
old. All the powers we have been 
considering were undoubtedly hers 
since 1791. And I much mistake the 
temper of my countrymen if they in 
1807 would have been or would now 
he content to accept any legislation 
which would cut down in any wise 
their power of governing themselves. 
All these powers are possessed in fact 
by our kinsmen across the seas, and 
for myself I can see no reason why 
our rights in Ontario in local mattters 
should he any less than the rights of 
those in the British Isles, why Bri
tons on this side of the Atlantic should 
any less govern themselves than these 
on the other.

“Nor were those who drew up the 
British North America Act ignorant 
men. The colonial statesmen were 
men of great ability, who knew what 
they wanted, and knew how to put in

plain language what they did want. 
They had the assistance of the ablest 
lawyers in England ; they were ex
perienced legislators themselves ; and 
it is idle to speak of the result of their 
labours as being other than what was 
intended. *'

I have not said anything about the 
power to amend the Constitution in 
the Tinted States. Such a power 
does exist, hut it is so slow and the 
machinery so cumbrous that it might 
for all * purposes be non-ex
istent. Wo in Canada can change our 
Constitution in an hour if both 
Houses of Parliament or the legisla
tive body are willing. A majority of 
both houses can force a change with
in, at the most, a few months. No 
change can in the Vnited States be 
made immediately if every man in 
the country from President down 
should desire it—and no really con
tested change can he effected in as 
many years as we require months. 
Take, for example, the constitutional 
amendment proposed a short time 
ago by President Taft, giving the 
United States the power t. impose 
an income tax. The proposition is 
dragging its slow length along, and it 
almost seems as though the objection 
of one man, Governor Hughes, was 
effective to prevent its adoption. “The 
Government” cannot force it through, 
and it must take its course, involving, 
perhaps, years.

I suppose that it is not to he ex
pected of me. a Canadian and a Bri
tish Judge, that I should he able to 
form a wholly unbiased opinion as to 
the relative value of the two Consti
tutions, but, for what it is worth, T 
may he permitted to say that with 
such study as I have been able to give 
to the subject, and such intellect as I 
am blessed with, I am wholly sure 
that ours offers the best hope for the 
future, for the advantage of the com
monalty, both in wealth and in in
telligence, and for the realisation of 
the prophetic apothegm, “All men 
are bom free and equal.”

6138


