THE LEGAL NEWS.

217

The FLegal Jews.
\ <

Vo v,

JULY 15, 1882. No. 28.

CRIMINALS AND EXECUTIONS.

We have heard persons express unlimited dis-
tat the Guiteau affair, as though never before
. 8 criminal been so treated, or been made
inda spectacle. It will serve to disabuse their
'emO: to turn to England, at a time no more
Ote than the last century. Inthe Fortnightly
Rety W, we find under the title of « Newgate : a
. O8pect,” the following :—
u g here was every element of callous brutality
a € manner of inflicting the extreme pen-
Y of the law. From the time of sentence
’ the lagt dread moment the convict was ezhi-
ex: as a show, or held up to public contempt and
¢ Tation, Heartless creatures flocked to the gaol
Del to curiously examine the aspect of condemned
r%'lcton on the Sunday the gaol sermon was
tqhed. * * * The actual ceremony was to the
tgree cold-blooded and wanting in all the
Q:::n attributes befitting the awful scene. The
or ot? was carried in an open cart to Tyburn,
e‘l‘:ircler a:ppointed_place; the halter already
is Sided his neck, his coftin was at his feet, by
Philg ¢ the chaplain or some devoted amateur
St ‘ithropist and preacher like Silas Todd,
the :‘;g.earnestly to improve the occasion. For
. r° @ was a high day and holiday ; they lined
Oute taken by the ghastly procession, cn-
Ing or flouting the convict according as
er:!’?ened to be a popular hero or unknown
. ‘Mina] fame, In the first case they cheered
pres::dtll:.e echo, ?ﬂ'cred him bouguets of flowers, or
i the 1 im to drink deep from 5t. Giles’s Bowl;
Whe ttet: they pelted him with filth, and over-
nes ed him with abuse. The most scandalous
vie occurred on the gallows. * * * The
t8 were permitted to make dying speeches,
i hese orations were elaborated and discussed
W:ngﬂte weeks before the great day ; while
'Dnriom the yelling crowd beneath the gallows
s0lq U8 versions were hawked about and rapidly
ang | It was a distinct gain to the decency
800d order of the metropolis when Tyburn
e;’ther distant points ceased to be the places
Xecution, and hangings were exclusively
ed out in front of Newgate, just over the

debtor’s door. But some of the worst features
of the old system survived. There was still the
melodramatic sermon, in the chapel hung with
black, before a large congregation collected simply
to stare at the convicts equeezed into one pew, who
in their turn stared with mixed feelings at the
coffin on the table just before their cyes. There
was still the same tumultuous gathering to view
the last act in the tragedy, the.same blood-
thirsty mob swaying to and fro before the gates,
the same blue-blooded spectators, George Selwyn
or my Lord Tom Noddy, who breakfasted in
state with the gaoler, and so got a box seat or
rented a window opposite at an exorbitant rate.
The populace were like degenerate Romans in
the amphitheatre waiting for the butchery to
begin. They fought and struggled desperately
for front places : people fell and were trampled
to death, hoarse roars came from thousands of
brazen throats, which swelled into a terrible
chorus as the black figures of the performers on
the gallows stood out against the sky. ¢ Hats
oft? ¢Down in front! these cries echoed and
re-echoed in increasing volume, and all at once
abruptly came to an end—the bolt was drawn,
the drop had fallen, and the miscrable wretch
had gone to his long home.”

The lines which we have italicised in the
extracts above show that all the revolting inci-
dents of the Guiteau affair were paralleled in
England only a century ago, and it would be
unfair and unsafe to base any appreciation
of national character upon the acts of the
wretched persons craving for a sensation, who
come to the front on these occasions.

CHANGE OF NAME.

In the case of Linton v. First National Bank of
Kittanning, before the U. 8. Circuit Court, W.D,,
Pennsylvania, March 11, 1882, it was decided
that at common law & person may lawfully
change his name, and he is bound by any con-
tract into which he may enter in his adopted or
reputed name, and he may sue and be sued by
his known and recognized name. In asuit by
husband and wife, in the wife’s behalf, a plea
which alleges that the name in which they sue
is not the husband's real name, but which does
not deny that it is his known and recognized
name, is bad. Among the cases referred to
were Doe v. Yates, 5 Barn. & Ald. 544 ; King v.
Inhabitants of Billingshurst, 3 M. & 8. 260.
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DESPATCH OF BUSINESS.

The Canadian Law Times, referring to the
Ontario Court of Appeal, and the fact that the
court had not got through with the old cases
before the approach of a new term, says the
court occupied very much the position of a man
whose next meal is about to be served before he
has had time to digest the previous one. We
concur in our contemporary’s opinion that it is
better the court should be relieved of the old
délibérés before it undertakes to hear a long list
of new cases.  Where there are arrears of busi-
ness,” remarks our contemporary, « the cases
standing for argument must be delayed. The
only question is, shall they stand on the docket
unargued until the court has overtaken the ar-
rears, and then be taken up and decided while
the arguments are fresh in the minds of the
judges ? Or, shall they be argued, and then be
allowed to lie untouched while the judges work
oft the arrears, and be disposed of after the
lapse of a term, two, three térms, or perhaps a
year from the day of argument? There is no
question as to the expediency of the course to
be adopted. There is no suitor who would not
rather have his cause decided shortly after the
argument, than after it had lain a long while
waiting for its turn to be considered. There is
no counsel who would not feel that his argu-
ments had been better appreciated if judgment
were delivered in the term following that in
which his argument was heard, than if it had
been delivered a year afterwards.”

NOTES OF CASES.

—

COURT OF REVIEW.

MoNTREAL, July 7, 1882.
TORRANCE, JETTE, GiLL, JJ.

[From 8. C., Montreal.
LarIN v. KERR,
Sale— Time of delivery— Demeure.

The demand was in damages, for breach of
contract. On the 26th October, 1880, the de-
fendant bound himself to deliver to the plain-
tiff fifty tons of hay in his yard as required, up
to the 1st May, 1881, at $13 per ton. The de-
fendant received a protest from plaintiff on the
23rd May, demanding the hay still unde-
livered. )

The defendant met the demand with two ob-

jections : First, the demand was too late, a8 the
delivery was up to the 18t May, and no longe®
and the price of hay on the 1st May was o
higher, and there was no damage.

TorRANCE, J. I see no demeure in time up-
less on the 29th April, 1881, when the defé”
dant offered 32 bales, which were refused aﬁf
not according to contract. But I see no P"Ooo
as to what this quantity means in tons. N
damage. is proved, and the judgment is 7
firmed.

Longpré & David for plaintiff.

Kerr, Carter, & Mc@ibbon for defendant.

COURT OF REVIEW.
MoNTREAL, June 30, 1882
Jonnson, TorrANCE, GiLy, JJ.

[From 8. C., Montreﬂl'v
La SocifT# bE CoNSTRUCTION JACQUES CARTIER *

Lawmargg, and Ross et al.,, opposants.
Registration.
)
The inscription was from a judgment of b

Superior Court, Montreal, Mathieu, J., ¥
dered March 27, 1882.

Jonnsox, J. The opposants were collocate
the report of distribution for a balance of P’
of sale as transferees. The plaintiff 0%
tested their right because their de&”
registered by memorial, was defectiv®
registered. The contestants, however, 0D ¢
19th August, 1874, before taking their hypot
on the property, themselves, caused the regis
tion to be renewed. They must be held thero:
fore to have taken their hypothec with full Kno¥
ledge of what they themselves had done; an
in their mouths, at all events, whatever qu°
tions others might raise, the objection is D0
be received. The point, in any case, WO
only be a technical one. The form used i8 ¥
form given in the Code of Procedure (aPPendl
No. 26), and under Art. 2172 C.C. it W88
time, The judgment which dismissed the %
testation is confirmed with costs. The 0P
of all registration is notice. A registratio?
one is as good as by another. of

Gy, J., differed from the majority, being .
opinion that the registration effected iR &
case was irregular and without effect.

Judgment confirme™

Macmaster, Hutchinson § Knapp for opposs®

ZLongpré & Co. for plaintift contesting.
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COURT OF REVIEW.
MonTREAL, June 30, 1882.
Jonxson, TorraNcE, GiLL, JJ.
Tln [From S. C., Montreal-
BT & Loax Co. oF CANADA v. FRasER, and
Y Fraser es qual., opposant.
Satitution— Sate of the substituted movables for
debt of the grevé.
~Su';l:? inscription was on a judgment of the
Tior Court, Montreal, Rainville, J., rendered
Arch 11th, 1882.
. OHNSON, J. The plaintiff proceeded to execute
4 ef"“dgment whichhe had obtained against the
q “0dant. pergonally, and the defendant in his
?:ity of curator to the appelés in a substitu-
Met him with an opposition & fin Pannuler,
a dhe ground that the property was substituted,
ﬁgh:h“ he, as curator to the children, had a
frag to prevent the sale. The judgment
o, ted in & modified way the curator’s preten-
':n’ that ig to say, it ordered the things to be
cm“othough it maintained the right of the
Tl\ia'r to the price, under Art. 931, C.C.
atq i‘“dglmant is certainly a very equitable one,
of i events the curator can hardly complain
sel) thUnder the article cited, it is his duty to
o e property, and apply the proceeds to
p‘?ﬁt of the substitution. If he exercised
thtnght, the creditor would still have the
to execute and sell his jousssance. In the
Ut cage the defendant, who was the. grevé,
M:ﬂ: 7071.“'86 of the property to the appelés,
wh t’: seizure, which ought not to deprive
] editor of the right he would have had to
°“Tatoe grevé’s interest in the property. The
.. ;r opposant, therefore, does not get all he
2o Ut he gets all he is entitled to, and there
the chl?lation of his right, while the right of
enefllt?r to get the interest of the money
taig th;t is invested is preserved. It was
Nakeg t the judgment gave what neither party
wh.. Thatig not exact. It givesthe curator
ml:: asks as far as he is entitled to get it;
b all that he asks. The case of Wilson v.
%13 Jur. 201, does not touch this case.
1t wag first held that a seizure of substi-
auy, Property for the debt of the grevé was
},e%“a;m}at wasreversed in review, apparently
Seizeq it did not appear that the property
Cage th"&s the one substitated. In the present

€ grevé ig certainly a proprietor—he is

always proprietor, but subject to the substitu-
tion. His property in the thing seized can be
made answerable for his debt, and that is the
extent of the judgment.
Judgment confirmed.
Judah & Branchaud for plaintiff.
Loranger & Co. for opposant.

A SKETCH OF THE CRIMINAL LAW.
[Continued from p. 212.]

Such are the English Courts of criminal jus-
tice. I will now say something of the proce-
dure observed in them. The first step in cri-
minal procedure is to secure the appearance of
the person accused ; the next, to examine and
prepare the evidence against him. It would be
of little interest to enter into detail upon the
manner in which these operations are performed,
and it would take more time and space than I
can at present afford to relate their history,
which is curious. I may, however, make one
remark.

Preliminary proceedings before a justice of
the peace are practically all but universal in
English prosecutions, but theoretically they are
not necessary. According to the theory of an
English trial, the prisoner is accused not by the
magistrate who commits him, but by the grand
jury, and a prosecutor may still, if he chooses,
prefer an accusation betore a grand jury with-
out giving notice to the accused person, and so
as to prevent him from having any knowledge
of the nature of the case against him till he is
brought into court to take his trial. This
course is 8o oppressive and so objectionable on
public grounds that it is seldom taken, but it is
still legally possible. The fact that it exists
can be understood only by reference to the his-
tory of the English modes of accusation and
trial, which is shortly as follows : —

At present there is in England only one mode
of trying criminal cases of any importance,
namely, that by jury. There are some few
cases in which justices of the peace sitting
without a jury may sentence offenders to as
much as six months’ imprisonment and hard
labor, and there are one or two cases in which
they may imprison offenders for a year; but
these are exceptional.

Trial by jury is the survivor of several modes
of trial which were in use at, and for a consi-
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derable time after, the Norman Conquest. Its
history, though still obscure in detail, is now,
as far as its main points go, well ascertained,
and it is as follows: the early modes of trial
depended on the early modes of accusation,
which were two, namely, accusation by a private
person, and accusation by public report.

Accusations by private persons were, I am
inclined to think, the commonest mode of pro-
secution in early times. Such accusations were
called “ appeals,” a word which in this connec-
tion means simply accusation, and not recourse
from an inferior to a superior tribunal.

The nature of an appeal was as follows. The
injured person was bound to use every effort to
have the criminal arrested by raising the
country, which was bound to pursue him « with
hue and cry ”. If he could not be taken other-
wise, his name was proclaimed, and he was
called upon to'appear at five successive county
courts, and it he did not appear he was out-
lawed ; the effcct of which was in very early
times that he might be put to death in a sum-
mary way, and afterwards that he was taken to
be convicted. In the meantime, the complain-
ant had to register his complaint before the
coroner, who was in ancient times something
like & modern justice of the peace. If the
person accused appeared, various proceedings
took place, which ended at last, if the parties
could not otherwise settle the matter, in trial
by combat, which, however, was not permitted
it the guilt of the accused person was considered
to be so clearly proved as to be undeniable.
Appeals had a long and curious history which I
cannot now relate. They applied at first to
many offences, but were at last restricted to
cases of homicide, in which the heir of the mur-
dered person had a right, even after the person
accused had been acquitted by a jury, to “ap-
peal,’ or accuse him. This strange procedure,
though used but seldom, nevertheless continued
to exist till the year 1819, when, upon an appeal
of murder, the Court of King's Bench actually
awarded trial by combat, which was not carried
out only because the accuser was no match physi-
cally for the accused, and refused to go on with
his appeal as soon as the court held that the
accused had a right, as it was called, “to wage
his body ”. T'his case wasthe occasion of an Act
of Parliament, by which appeals were sbolished.

As time went on, accusation by public report

superseded appeals. This system of accusatio®
was carried out by a body of persons who a¢
a8 public accusers, and who were
predecessors of the modern grand jury. The
system worked thus: England was divided
into counties, hundreds, and townshiP®
each township being represented on ¥
public occasions by the reeve, the Pr -
cessor of the parish constable, and four we?
When the king sent his justices into a
county on one of the eyres or circuits alre
mentioned, they were met by the sheriff, 0%
coroner, the high bailiffs of the hundreds, &
the reeves and four men from the townshfp )
The principal persons of the county havif
been in some unascertained way chosen fro®
this numerous body, they made a report 0 ¢
justices of the persons within the 00““”:'
whom they suspected of any offence ; these P®*
sons were arrested forthwith if they were noe
already in custody, and were at once sent t0 £h°
ordeal (urtheil) whether of fire or of water.
ordeal of fire consisted in handling red-hot ro®
of a certain weight, or walking over red-ho
ploughshares placed at different intervals.
ordeal of water, which, strange to say, seems_
have been more dreaded, consisted in be!
thrown into the water, when sinking waé v
sign of innocence, and swimming the sigl oe
guilt. How any one without fraud escaped t 3
one ordeal or was condemned by the othef !
difficult to understand. I have somet’mn
thought that the water ordeal may have beee
like the Japanese happy despatch. 1f W
accused sank, he died honorably by dl’owningr'
If he swam, he was either put to death °
blinded and mutilated; but this is & ™°
guess. Many records still remain which €
with the ominous words, eat ad juisam aqu®
purget se per ignem. 1f the accused perso?
caped from the ordeal he was r.leverf'h"wt
Danished. It was obviously considered
though it might have pleased God to wo;t
a miracle to save him from puniShm(;‘]
the bad report made of him by the 1 pe
authorities was quite enough to show that the
was a dangerous character who must 1eave
country. fell
Early in the thirteenth century ordesl® oif
into disuse, probably in consequence © in
condemnation by the Lateran Council b ¢
1215. The result of this was that the repd
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‘!‘e grand jury became equivalent to a convic-
on, or would have been go if means bad not
en found to avoid a result which even in that
ge wag seen to be monstrous. The method
ad_"l)ted was apparently the introduction into
Crimina] trials of & practice which had already
en introduced in civil actions under the name
of the Grand Assize.* This was the summoning
of twelve persons from the place where the dis-
Pute arose, who were to swear to their know-
¢dge of the matter. The persons so summoned
Were called an assize, and afterwards a jury,
&nq elaborate precautions were taken for se-
c“.“ng the attendance of persons acquainted
With the subject. When twelve persons were
found willing to swear one way or the other,
eir oath was decisive. ‘Even before ordeals
Y’efe abolished a person accused by a grand
Jury wag allowed as a special favour to purchase
°f the king the right of having a body of this
Ind (which in such cases were called an “in-
QUest ") to « pass upon him.” When ordeals
;:re abolished, juri, or inquests, instead of be-
g an exceptional favor purchased in particu-
8T cages, came into general use. The first jury-
Men were thus official witnesses, and not, as
: eir guccessors are and have been for centuries,

J‘l‘dges as to the truth of the evidence given by
Witnegges,

There is no more obscure question in the

. ¥hole history of English law thau the question

0% and when jurymen ceased to be witnesses
34 became judges. They were undoubtedly
Withesses in the thirteenth century, and un-
dO“btedly judges of the testimony given by
Others in the middle of the sixteenth century,
nd it geems probable that in the latter half of
the fifteenth century they were judges in civil
Cases, but not to the same extent in criminal
®a3¢s. Many curious traces of their original
Character remained long after the change had
taken place. Thus, for instance, as I have
nlfeady observed, perjury by a witness was no
Cfime in England till the seventeenth century ;
Ut perjury by a juryman, that is, a wilfully
Ise verdict given by a juryman, was theoreti-
Cally pynishable in some cases by & process
¢alled an attaint, which in practice was never
Put in force, The reason why the witness was

01; The word “ assize ” is used in a variety of senses in
st English law. It means (1) a law, (2) a jury, @) the
ting of 5 Court.

not punishable was that according to the theory
described his appearance at the trial was acci-
dental. The juror was the only witness whom
the law recognised as such. The reason why the
juror was not actually punished, though he
was in theory liable to punishment, was that as
time went on every one knew that whatever the
theory of the law might be, he was in fact de-
pendent on witnesses, and was not himself a
witness, so that if hig verdict was wrong it was
impossible to say that it was not mistaken.

However this may have been, trial by jury in
the modern sense of the word was fully estab-
lished in England in the sixteenth century.
From that time to this we have full reports of
nearly all the most remarkable trials which have
taken place in England, and it is possible to
trace the gradual growth of the present system
by comparing together the trials which took
place at different times.

‘The result of such & comparison is to show
that criminal trials in England have gone
through several distinct phases. Down to the
civil wars of the seventeenth century, the pri-
soner was interrogated as closely as a prisoner
is in France at the present day; and though
torture was never legalized in England, it was
to a considerable extent in use under Queen
Elizabeth, being employed principally in the
case of persons accused of conspiring against
her life.

The preliminary procedure was secret to a
much later date. Indeed, though in practice it
became public in the course of the eighteenth
century, it was not till the year 1848 that aright
was conferred by act of Parliament on the
accused to be present at the preliminary exam-
ination of the witnesses. A right to have copies
of the depositions made by them was given in
1836.

In the second half of the seventeenth cen-
tury, and especially towards the close of it,
the procedure was not unlike that of our own
day ; but the furious passions of the times, and
the corruption and partisanship of some of the
judges, exhibited all its weak pointsin a terribly
strong light. Some of its defects, and in par-
ticular the temptation to the judges to be cor-
rupt, were removed at, or soon after, the Revo-
lution, and in the course of the eighteenth
century, the general management of a criminal
trial was closely assimilated to the course of 8
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civil action. The present method of procedure
may be considered as having been fully estab-
lished with not more than one important excep-
tion by the beginning of the reign of George
the Third (1760). It isso well known that itis
unnecessary in this place to give any account
of it.

I must content myself with a very cursory
glance at some other curious features in English
criminal procedure. The whole subject of legal
punishments as inflicted in England is full of
curiosity. All common offences—murder and
manslaughter, rape, robbery, arson, coining, and
theft to the value of a shilling or upwards—
were by the law of England punished by death
from the early part of the thirteenth century to
the year 1827. This, however, was qualified by
a singular institution called benefit of clergy,
by which first the clergy, then every man who
could read, unless he was bigamus,—i.e., unless
he had been twice married, or unless he had
married a widow (but no women excei)t, till the
Reformation, a nun); then all people, men
whether digami or not, or women who could read ;
then all people, whether they could read or not,
were excepted for their first offence in nearly all
cases, not only from the punishment of death,
but from almost all punishment for nearly every
offence, for, at common law, only high treason,
and perhaps arson and highway robbery, were
excepted from the benefit of clergy. Side by
side with the process by which benefit of clergy
was extended to all persons, a parallel process
went on by which large numbers of crimes were
excluded from it, by being made, as the phrase
was, “ felonies without benefit of clergy”. For
instance, every one, as time went on, became
entitled to benefit of clergy in cases of theft, but
it was provided by successive acts of Parliament
that the theft of horses, sheep, and other cattle,
stealing to the value of five shillings in a shop,
and stealing from the person to the value of one
shilling or upwards, should be « felony without
benefit of clergy ”. This made the law terribly
severe in appearance; but in practice it was
seldom carried out, the judges being authorized
to commute the sentences which they were
obliged to pass—a power which they exercised
very freely. '
™ Between the years 1827 and 1861, capital
punishment was abolished in all but four cases—
treason, murder, piracy with certain aggrava-

tions, and burning dockyards or arsenals. The
discretion entrusted to the judges as to the
amount of secondary punishment to be awarded
was also carried so far that minimum punisb-
ments were abolished in every case but one, 80
that there are many crimes for which an EnglisP
judge can sentence a man, either to penal servi-
tude for life, or to a single day’s imprisonment
without hard labor, or to any intermedisté
punishment. English criminal law has thus
in the course of a little more than fifty years
passed from being by far the most severe 8Y8*
tem in the world, to being the most lenient, 8
far as the amount of punishment is concerned-

The great leading peculiarity which distin-
guishes English criminal procedure from the
criminal procedure of every other country, 18
to be found in the extent to which the contro
of criminal proceedings is left in private hands-
Every one has a right to prosecute anyone for
any crime of which he is suspected, and, what
is even more remarkable, everyone has almost
identically the same facilities for doing 80
The police can hardly do anything which 8By
private person cannot do, and the law officer®
of the crown, the Attorney and Solicitor-Geene-
ral, have hardly any power in conducting the
prosecution of a State criminal, which the
youngest barrister has not in prosecuting 8
fraud which concerns no one but the p‘ﬂwn
defrauded. The Attorney-General can stop pro”
secutions ; but he hardly ever does so, and_
can personally accuse any person of haviDg
committed a misdemeanor without resorting ¥
a grand jury ; but this is not a matier of mu¢
practical importance, especially in the present
day.

It is hardly an exaggeration to say that crl”
minal prosecutions in England form a branc
of litigation over which private persons havé
nearly as much authority as the parties in civ?
proceedings have over such proceedings. Th!
was not the result of any intention on the part
of any one whatever. It was caused by the
working of the institutions already described
The grand jury at first were no doubt publi¢
accusers, and in early times the coroners ak
justices of the peace acted to some extent 85
public prosecutors; but as time went on the
grand jury reported only such matters as were
represented to them voluntarily by private per”
sons, and the coroners and justices of the p
came to occupy the position of preliminary
judges, who could be set in motion only by Pr*"
vate complainants, and thus the whole syste®®
came to assume its present character.

I now pass to that part of the criminal 18%
which consists of the definitions of crimes 8D
the apportionment to them of punishments, 82
which would form the matter of a penal codé,
the branch of law which I have already do8”
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Cribed would form the matter of a code of cri-
a] procedure.
he, he first subject to be mentioned under this
ad ig that of the conditions of criminal res-
m“mbllity, or, as it may otherwise be called,
atter of excuse. It covsists of the exceptions
rthe general rule that every one is responsible
. every crime which he may commit. The ex-
Ptions recognised by English law are age, to
Me extent insanity, to some extent compulsion,
an“(’me extent necpessity, to some extent ignor-
lav(;e of fact as distinguished from ignorance of
Teus The effect of such a maxim as Non est
8 nisi mens sit rea” is given by including
T8 relating to the state of the offender’s
(:nd in the definitions of a large number, if
Sllcl?f most crimes. This is done by the use of
p words. as wilfully,” « knowingly,”
wir8udulentlyy’ “negligently,” and, above all,
Waliciously,” which has much in common
the dolus malus of the Roman law.
brg here i a good deal of indistinctness in this
“mn(:'h of the English criminal law, the word
g alice ”' in particular being made to bear a
;‘t variety of meanings. Thus, for instance,
a"_ﬂer is defined as “unlawful killing with
“y ice aforethought,” and manslaughter as
0nls.wful killing without malice afore-
r“ghf.” % Malice aforethought ’’ is here in-
ip“eted to mean any one of several states of
nd, such as an intention to kill, an intention
. 4o grievous bodily harm, an intention to re-
ki]lia lawful apprehension, recklessness as to
lib, lng, etc. In order that the publication of &
€l may be criminal it must be « malicious.”
ns Means that it must be done without cer-
exoy, 8pecified circumstances which justify or
a l‘ulse lt.. ‘.So, again, mischief to property is, a8
Th, e, criminal if it is « wilful and malicious.”
« i:“ words seem to mean little more than
tentional and unlawful, and done without a
e;m of right.” In popular language malice
%lens ill-will to another, which it is discredit-
afy to feel. Thus envy would be described as
Tl of malice, but no one would apply that
ioto honest indignation excited by a wicked
Sens, D. In law the word is generally used in
er €8 80 unnatural that it would be well if it
€ altogether disused. It does not occur in

the Cpipns .
1835““‘"”‘1 Code Bill of 1878, or in that of

bu'tl;'lt]&]aw as to insanity is samewhat vague,
tive ig, 1 think, arises rather trom the defec-
n“ﬂbe of our knowledge as to the disease
Com from any other cause. The law as to
the Pulsion is also inan unsatisfactory stace, but
i Bubject is one of singularly little practical
N rtance,
_mext come the definitions of crimes. The
P pzﬂ known to the law of England, and, I
Tedyg 8¢, to the laws of other countries, may be
a ed to a very few leading classes, namely:—
(2~) Offences against public tranquillity.

_) The . . .
“‘hority. obstruction or corruption of public

(3.) Offending against public morals.

(4-) Offences against the persons of individ-
uvals and rights annexed to their persons.

(5.) Offences against the property of individ-
uals and rights connected with property.

T'he history of these branches of English law
is shortly as follows. With regard to most of
them, a few general names have been in com-
mon use from the most remote antiquity. These
were applied to common cases of crime long
before any precise definitions had been found to
be needful, and the oftences so named are called
«offences at common law”. Such words as
treason, homicide, murder, rape, robbery, theft,
are instances. The words were defined by
different writers on legal subjects, and, a8 occa-
sion required, by the decisions of courts of jus-
tice, which in England, from a very early time,
were in many instances carefully recorded.
Some of our reports go back as far as the thir-
teenth century. In some insiances, also, the
legislature defined expressions which were
considered dangerously vague and wide. This,
however, was done very seldom indeed ; almost
the only instance I can remember of an attempt
by Parlianent to define common law offences,
is the famous Statute of Treason passed in 1352,
and still in force. New offences, however, were
trom time to time, created by actof Parliament,
and special forms of common law offences were
subjected to special punishments, For instance,
though Parliament has never defined theft, it
bas made special provisions for the punishment
of different kinds of theft, such as theft of wills,
of letters in the post office of articles of the
value of £5 in a dwelling-house, of thefts by
clerks and servants of the property of their mas-
ters, and the like.

This part of the criminal law of England is
thus composed of two elements, namely, com-
mon law definitions and various rules con-
pected with them, and Parliamentary enact—
ments which assume, though they do not
state, the common law definitions and rules.
Moreover, both the common law and the statute
law have been illustrated and explained by a
great number of judicial decisions which, as far
as they go, are a8 binding as if they were laws.
To understand these decisions properly, and to
apply their principles to new combinations of
facts, are amongst the most important of the
duties which lawyeis have to discharge. The
decigions are exceedingly numerous, though 1
think they are less numerous on this branch of
our law than on others. The statutes relating
to crime are of all ages, and each particular
statute has its own special history. Nearly all
of them have been enacted at least three times
over. The general history of this part of the
subject is, in a few words, as follows. The first
writer on the criminal law, whose works are in
any sense of authority at the present day, was
Bracton—a judge who lived in the latter part of
the thirteenth century,in the reign of Henry
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the Third. His book, « De Legibus Anglis,” is by
far the most comprehensive work on the subject
written for several centuries, and the third book
of it, entitled « De Corond,” is the source of
much of our existing criminal law. His defini-
tions of crimes are in several instances taken,
though with not unimportant modifications,
from the « Digest”. For instance, he thus
defines theft, “ Furtum est secundum leges
fraudulosa contrectatio rei aliena invito illo
domino cujus res illa fuerit.” This omits the
words which extend the Roman law definition
of theft to temporary appropriations. Bracton’s
book served as the foundation for other works
of less note, as, for instance, Fleta, and, to a
less extent, Brittan ; but no writer of anything
like equal note dealt with the subject between
his time and the early part of the seventeenth
century, three hundred and fifty years after.
About that time Coke wrote his « Institutes of
the Law of Epgland,” the third of which is
devoted to the subject of criminal law. Coke
had great technical learning and a charadter of
great force and audacity ; but he had no power
of arranging or generalizing his knowledge, and
not only was his style pedantic, but his mind
never rose above a very trivial kind of acute-
- ness. His book, however, shows fairly, though
in a most disorderly manner and with many
inaccuracies, what the law was in his day.

Coke was followed at the distance of about
half a century by Sir Matthew Hale, a much
more considerable personage, though he was far
less conspicuous in the political history of his
time. His « History of the Pleas of the Crown”
is far superior to the third Institute, and is, I
think, entitled to the first place amongst books
on English criminal law. It is full of learning,
especially historical learning, and in several
parts shows power of a higher kind.

Both Coke and Hale show conclusively what
a crude, imperfect, meagre system the criminal
law of their time was, and how little it had
been improved by legislation. What can be
said of a system under which it was a capital
crime to steal a shilling, and a mere misde-
meanor, punishable with fine and imprisonment,
to run a man through the body with a sword
with intent o murder him ?

Neither Coke nor Hale notices the fact that
the common law dealt only with a small num-
ber of the grossest and commonest offences,
such as homicide, theft, and rape; nor the
further fact that a large additiou to the law
was made by the decisions of the Court of Star
Chamber, which treated as criminal a number
of actions (such as attempts to commit crimes,
perjury, some kinds of forgery), for the punish-
ment of which the common law, properly so
called, made no provigion.’ After the abolition
of the Court of Star Chamber the offences
which it had been in the habit .of punishing
were treated as being offences at common law,
though most of them were unknown to the sys-
tem properly so called.

Any defects which the criminal law in Hal¢
time may bave had on the side of undue lenity
were effectually removed by the legislation ©
the eighteenth century, under which innumer~
able offences were made felony without bené
of clergy. The excessive severity of this legl%”
lation and the capricious character which !
gave to the execution of the law excited 81'3”};
attention. At the same time the efforts ©
many reformers, of whom Bentham was the bes
kuown as a writer and thinker, and Romilly 8
a politician, directed much attention to th¢ .
form of the law itself. The result was that bé
tween the years 1827 and 1830 a great mass (:i
the then existing statute law was repealed, 81
the substance of it was re-cnacted in a less frag”
mentary shape, the punishments for the differe?
offences being in most cases considerably mitl-
gated. The commoner offences were by thif
means dealt with by four or five statutes, which
consolidated in whole or in part probably maP
scores or hundreds of earlier acts. it

This was a considerable improvement, but !
was merely a first step towards a completé
criminal code. Efforts were made to have such &
measure preparcd, and a commission was open€
which made many reports upon the subject ©
the criminal law between 1833 and 1861
After great delay five acts of Parliament _We“
passed in the year 1861, relating respl.e(:ta“'e]y
to theft and offences in the nature of thef®
malicious mischief to property, forgery, offence®
relating to the coin, and offences relating to the
persons of individuals. These five acts const!”
tute the nearest approach to a penal code noWl
in existence in England. They are very usqf“
as far as they go, but they are extremely i1
perfect; first, because they assume and age
founded upon the unwritten common law defl
nitions and rules relating to crimes; 8%
secondly, because they deal only with offence?
against the persons and property of individu® 5
and leave unnoticed the subject of crimin®
responsibility and the definitions of oi_f*f“ce’
against public order, oftfences consisting 11 .
corruption of public officers, and oﬁenclen
against public morals and convenic¢nce. olf
other words, they leave unnoticed nearly b a
the matters which ought to be disposed of byth
criminal code, and they do not deal at all #! is
the subject of procedure, the law as to which o
principally unwritten. There have thus beet,
three sets of criminal statutes; namely, ﬁ;d
the unconnected scattered enactments paste
before the reign of George the Fourth in O'de,
to fill up the gaps in the old common law‘i
secondly, the acts passed between 1827 ﬂtI:%f
1833, which re-enacted the first set in a sbor 61
form; and, thirdly, the acts passed in 1867
which repealed and re-enacted, with someé * o
ditions and improvements, the acts of G€or8/
the Fourth, and extended them to Ireld®
Some others have been passed which I B®
not notice here. -

(To be continued.)




