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DOMINION LAW REPORTS

CLARKE v. FOX.

Saskatchewan Supreme Court, Newlands, J. January 9, 1913,

1. Avrearn (§1 B—11)—Co818 AND FEES—TAXATION OF—RIGHT TO REVIEW
BY LOCAL MASTER.

Application by defendant to review the plaintifi’s bill of costs as
taxed by the local registrar, is in the nature of an appeal and the
Local Master has no authority to entertain it.

[Rule 620, sec. (¢) Saskatchewan Rules of Court, 1911, referred to.]

IN this case the defendant Edna Anna Fox applied to the
Master in Chambers to review the taxation by the local registrar
at Arcola of the plaintiff’s bill of costs herein. The Local Mas-
ter, being in doubt whether he had the power to entertain this
appeal, referred the question to a Judge of the Supreme Court
sitting in Chambers. The powers of a Loeal Master are defined
in see, 620 of the rules of Court which provides in part as fol-

A Local Master, in regard to all actions brought or proposed to be
brought in the Supreme Court in his judieial distriet, including pro-
ceedings in the nature of a quo warranto under the Municipal Act,
may transfer all such business and exercise all such authority and
jurisdiction in respect to the same, as under the Judicature Act, or
these rules may be transacted or exercised by a Judge at Chambers,

except to the following proceedings and matters, that is to sa
(e) Appeals and applications in the nature of appeals and appli
cations concerning the hearing of appeals,

MacKenzie, Brown & Co., solicitors for defendant Fox.
Allan, Gordon & Bryant, solicitors for plaintiff Clarke.

NEwLANDS, J.:—A review of taxation is an appeal from the
decision of a taxing officer. It therefore comes under the ex-
ceptions (¢) to rule 620, ‘“ Appeals and applications in the nat-
ure of appeals.”” As it is not called an appeal by the rules it is
certainly an application in the nature of an appeal.

Judgment accordingly.

1—9 p.LR.
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WARD v, WRAY,

Ontario Divisional Court, Mulock, C.J.Ex.D., Clute and Sutherland, JJ.
January 3, 1913,

1. CANCELLATION OF INSTRUMENTS (§ I—1)—PROMISSORY NOTE—MISREPRE-
SENTATION A8 TO IDENTITY OF ORIGINAL MAKER.

Where the payee of a note agreed to accept a renewal note executed
by the original makers to replace a note which he held and in which
the makers were father and son, and the renewal note was executed
by the son and a woman who the payee honestly believed was the son’s
mother, while, as a matter of fact, it was executed by the son’s wife,
of whose existence the payee had no knowledge; but the payee know-
ing that the mother was a responsible party, was content to accept
her in lieu of her husband as one of the makers, the payee is entitled
on discovering the error to have the cancellation of the original note
set aside, as made under an honest mistake of fact, and to sue the
father and son on the original note.

ArpEAL by the defendant George Wray senior from the judg-
ment of the Judge of the County Court of the County of Lamb-
ton, in favour of the plaintiff, in an action against George Wray
senior and George Wray junior, father and son, to set aside the
plaintiff’s cancellation, made by mistake, of a promissory note
made by the defendants in favour of the plaintiff and discounted
by him, and to recover the amount owing on the note, viz., $141.

The appeal was dismissed.

A. Weir, for the appellant.

R. I. Towers, for the plaintiff,

The judgment of the Court was delivered by Murock, C.J.:
—The plaintiff conduets a banking business at the town of Sar-
nia, and the defendant George Wray senior resides there. IHis
son resides in the United States. The note sued on hears date
the 21st April, 1910. It was made by the two defendants, pay-
able to the plaintiff's order six months after date. A day or two
before its maturity, the father called upon the plaintiff and paid
the interest which had acerued on the note, and told him that he
had not heard from his son about the matter, but expected to
hear shortly. The note became due on the 24th Oectober, 1410,
and, not having been attended to, the plaintiff on the 11th Nov-
ember, 1910, wrote to the father as follows:—

‘“‘Sarnia, November 11t%, 1910,
““George Wray, Esq., Senior, Sarnia, Ontario.

“Dear Sir,—The other day when you paid the interest on
that note of your son and yourself you did not say what you
wished done with the note. If a renewal is wanted I herewith
enclose one for six months which please send to your son and
have him sign it and get it back as quickly as possible signed by
yourself and son, and oblige,

“Yours truly,
“W. H. Warp.”

iy o
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In this letter the plaintiff enclosed a renewal note. The
father received this letter with the intended renewal note, and
he, or his wife at his instance, mailed it to the son for his signa-
ture. The letter, if any, which accompanied it, was not pro-
duced. The son and his wife, Laura, signed this renewal note
and sent it to the father or his wife, and the latter, with the
knowledge of her hushand, mailed it in Sarnia to the plaintiff,
no letter accompanying it.  On receipt of this renewal note, the
plaintiff ealled his clerk’s attention to the fact that it was not
signed by the father, when the clerk informed him that the
father's wife had signed it. The plaintiff was under the im-
pression that the son was an unmarried man, and was satisfied
with his elerk’s assurance that the signature was that of the
father’s wife; and, acting upon this belief, accepted this renewal,
and shortly thereafter his clerk returned to the father the origi-
nal note, marked ‘‘cancelled,”” accompanied by a letter worded
as follows:—

““Sarnia, December 3rd, 1910,
“George Wray, Esq., Sarnia, Ontario,

“Dear Sir,—I herewith enclose you ecancelled your note
$132.50 retired by renewal note yourself and Mrs. Wray just
received.”’

This letter was evidently intended for the father, it heing
directed to Sarnia, whilst the son, as the plaintiff knew, at that
time resided in the United States. By some error, the plaintiff
refers to the renewal note as signed by the father and Mrs.
Wray. He knew it was not signed hy the father, and must have
intended in dictating the letter in question to have deseribed
the renewal as made not by “‘yourself” but ““your son’’ and
Mrs. Wray, meaning the father’s wife,

Shortly before the maturity of the renewal note the plaintiff’s
clerk sent a notice to the father’s wife reminding her of the due
date of the note, to which she sent the following answer:—

“April 19, 1911,
“Mr. W. J. Ward, Banker.

“Dear Sir,—I sent your note to George Wray himself last
time you sent it here and him and his wife both signed it them-
selves s0 you had better send this notice to George himself and
he will attend to it. His add. is Warroad, Minn,, C/o. E. Grevell,

“Yours, Mrs. Wray."

Then, for the first time, the plaintiff discovered the mistake
which had resulted in the cancellation of the original note, and
from which cancellation he now seeks relief. That the plaintiff
never intended to accept a note by the son and his wife in ex-
oneration of the father’s liability is abundantly clear. He knew
that the son was not a resident in Canada and supposed him to
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he an unmarried man, thus readily accepting his clerk’s assur-
ance that the signature of Mrs. Laura Wray was that of the
father’s wife. In his letter of the 11th November, to the father,
the plaintiff requests the father to have the renewal note signed
by himself and his son ; but, when it eame back signed by the son
and Laura Wray, he, knowing that the father’s wife was a
woman of property, was content to aceept her in lien of her
hushand as one of the makers.

It was argued by the defendants that the father was a surety
for his son, and was relicved hy the giving of time without his
consent, There is no evidence that the plaintiff knew him to be a
surety. It is true that the son first diseussed with the plaintiff
the proposed loan, and that the plaintiff said he would require
his father’s signature; at the same time the plaintiff thonght the
father had some interest as principal debtor in the transaction,
and the form of the note sustains that view, the father heing one
of the makers. Thus, quoad the plaintiff, the father was one of
the principals, not a surety. Further, even if he was in fact and
to the plaintifi’s knowledge a mere surety, he was a consenting
party to the renewal.

Thus, in brief, the facts of the case are that under an honest
mistake of faet the plaintiff accepted the renewal note signed hy
a woman of whose existence he had no knowledge, mistakingly
believing her to be the appellant’s wife, and in consequence ean-
celled the note sued npon. But for the mistake he wonld not
have eancelled it.

Under these eircumstances, I think the plaintiff is entitled to
be relieved from his mistake, and that this appeal should be dis-
missed with costs,

Appeal dismissed.

GUISE-BAGELEY v. VIGARS-SHEIR LUMBER CO.

Ontario Divisional Court, Mulock, CJ.Ex.D., Clute and Butherland, JJ.
January 3, 1913,

1. LANpLoRD AND TENANT (§ 1T B 1—10) —LEASE—COVENANT FOR PRE-EMP-
TION—TERMINATION UPON NON -PAYMENT OF RENT.

A lessee's right of pre-emption, under a lease containing a covenant
that the lessee may “at any time during the stated term exercise his
right of preemption of the said premises,” terminates upon the de-
termination of the lease through a failure of the lessee to pay the
stipulated rent, notwithstanding that the term of years during which
the lease was to run had not come to an end,

ArpeAL by the plaintiff from the judgment of the Junior
Judge of the District Court of the District of Thunder Bay dis-
missing an action for specific performance of an agreement for
the sale of certain lands.
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The appeal was dismissed.

C. A. Moss, and Featherston Aylesworth, for the plaintiff,

N. W. Rowell, K.C., for the defendants.

The judgment of the Court was delivered by Murock, C.J.:
—The plaintiff and his father owned the lands in question, sub-
Jjeet to a mortgage thereon in favour of one James Bergin, The
father was also indebted to the defendants in the sum of $809.20,
for which a judgment had been recovered. Default having been
made under the Bergin mortgage, the mortgagee was proceed-
ing to sell the lands under the power of sale contained in it,
when the plaintiff and the defendants entered into an agreement
bearing date the 27th Oectober, 1908, whereby the plaintiff
granted to the defendants his equity of redemption in the lands,
and whieh instrument provided that the defendants should pur-
chase the lands when sold under the mortgage, and, upon ohtain-
ing a conveyance thereof, should lease the same to the plaintiff
“for a term of five years at the annual rent of,”” ete,, ““the said
lease to contain all the usual elauses, provisoes, and conditions,
including a power of re-entry upon non-payiment of rent for
one calendar month after the same becomes due, and a covenant

by the lessee to pay all taxes and other outgoings and to insure
the buildings in their full insurable value in the names of the
lessor and lessee, and also a covenant to keep the buildings on
the said lands in good and substantial repair, and a proviso that
in default the lessors may pay the same taxes and insurance and
do repairs; and the said lease shall also contain a covenant and
proviso on the part of the lessors that the lessee may at any
time during the said term exercise his right of pre-emption of
the said premises . . . at the fixed price of,”” ete., ‘‘and that
thereupon the lessors will convey the same respectively to him
in fee simple free from incumbrances, and also a proviso that
after the first three years the lessors may sell the said premises
free from the said lease, on giving one calendar month’s notice
in writing of their intention so to do, but that the lessee shall
have the option of becoming the purchaser at the price and
terms agreed to be paid by the proposed purchaser, on signify-
ing his intention so to do in writing hefore the expiration of
the said month and on proceeding without delay to complete
his purchase.”’

The defendants became purchasers of the said lands sold
under the Bergin mortgage, and on the 30th November, 1908,
obtained from the mortgagee a conveyance thereof. Thereupon
it became the duty of the parties, in pursuance of the agreement
between them, to enter into a written lease of the lands, but
they did not do so. When the agreement of the 27th October,
1908, was entered into, the plaintiff was in possession, and so
remained until March, 1909, when he abandoned possession, re-

(5]
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fused to pay rent, and the defendants took possession and leased
the property to a third party.

It must be assumed that the plaintiff was in possession hy
virtue of the agreement, that is, as lessee. The rights of the
parties must be determined as if a formal written lease, within
the meaning of the agreement, had been actually entered into;
and under such a lease the conduet of the plaintiff would have
operated as a forfeiture; so that, as a matter of law, the term
provided for by the agreement came to an end in March, 1909,

The question then is, whether the plaintiff’s option to pur-
chase the lands also then ceased?

The plaintiff contends that, nothwithstanding the determin-
ation of the lease, his right of pre-emption continues through-
out the period of five years from the time when the defendants
acquired their conveyance, subjeet to the qualified right of the
defendants, after the three years, to sell to a stranger.

The question is, what did the parties mean when by the
agreement they said that the ‘‘lease shall contain a covenant and
proviso on the part of the lessors that the lessee may at any time
during the said term exercise his right of pre-emption,”” ete.?
It does not say during five yvears, but during the said term—
that is, whilst the said term is still subsisting.

If the plaintifi’s contention is adopted, then at any moment
during the five years, although the lease had ceased to exist, the
plaintiff, on exercising his option, would bhe entitled to a con-
veyance of the lands in fee, and, with it, immediate possession.

In the meantime what use could the defendants make of the
property? They or their tenants could hold it only on suffer-
ance, being liable to be ejected at a moment’s notice. It is in-
conceivable that the parties contemplated a tenure so precarious
and destruetive of the value of the use of the property. Prac-
tically it would mean that during the continuance of the option
the defendants should not be in a position to make any reason-
able use of the property, that is, the plaintiff might abandon its
user as lessee, and yet the owners could not, either by themselves
or others, make a reasonable use of it. In the meantime the
defendants would be obliged to pay the taxes, insurance, and
upkeep, with no income to meet these charges, and with no
right under the contract to add interest to the purchase-money.
This result is wholly inconsistent with the scheme of the parties.
Practically, though not as a matter of law, the right of re-pur-
chase was intended to give to the plaintiff the benefit of redemp-
tion, the purchaseprice being the amount of the defendants’
judgment, the prior mortgage, and the dishursements which the
defendants might properly ineur for taxes, insurance, and
upkeep-—the rental payable by the plaintiff taking the place of
interest on the defendants’ elaim until the plaintiff purchased.
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9 DLR.| Guise-BageLey v. Vicars-Suem Co,

If, notwithstanding these consequences, the parties con-
tracted to the effect contended for by the plaintiff, then we have
nothing to do with consequences; but, when an ambiguous set of
words is used, the cireumstances assist in making clear the sense
in which both parties so expressed themselves,

Then the proviso that “‘after the first three years the lessor
may sell the premises free from the said lease,”” ete., shews that
they contemplated the lease as subsisting.

Then further on it is provided that ‘‘the lessee shall have
the option of becoming the purchaser at the price,”” ete.—not
that the plaintiff shall have the option, but the *‘lessee.”’

Thus, throughout the whole instrument dealing with the op-
tion there runs the prevailing idea that the plaintiff qua lessee
only is to be entitled to exercise the option.

I, therefore, am of opinion that the proper interpretation to
place upon the instrument in question is, that the plaintiff’s
right of pre-emption ceased when the lease came to an end; and,
therefore, this appeal should be dismissed with costs.

Appeal dismissed.

Re McGILL.
Ontario Supreme Court, Kelly, J. January 7, 1913,

1L Wies (§ 1T H—170)—Lecacy — ENJ0YMENT — TIME FOR PAYMENT
OF CORPUS,

A direction in a will that the executors “shall exercise control over
the bequest in favour of my said danghter and shall invest the same
as to them seems best and pay the income thereof to my said daugh-
ter until such time as they consider that she can control the corpus
of the said bequest providentially and well” is inoperative to restriet
the right of the legatee to payment of the corpus of the bequest, es
pecially where she is also the residuary legatee,

[Re Johnston, [1894] 3 Ch. 204, specially referred to; Re Rispin, 2
D.LR. 644, 25 OLR. 633, alirmed sub nom. Re Rispin, Canada
Trust Co. v. Davis, 46 Can. S.CR. 649, applied; Re Hamilton, 8 D.L.
R. 520, 4 O.W.N. 441, applied.]

Morion by Margaret MeGill, upon originating notice, for an
order determining a question arising upon the construction of
the will of Jane MeGill, deceased.

W. R. Meredith, for the applicant,

H. B. Ellioti, K.C., for the executors.

Kevny, J.:—Jane MeGill by her will dated the 21st August,
1903, bequeathed to her daughter Margaret McGill $645; she
also made bequests to each of five other daughters, and directed
that, in the event of the death of any of her daughters during
the lifetime of the testatrix, her share should be divided amongst
the others in proportion to the bequests specifically made. Fol
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lowing this, there is this provision: ‘‘I hereby direct that my
executors herein named shall exercise control over the bequest
herein contained in favour of my said daughter Margaret MeGill
and shall invest the same as to them seems best and pay the in-
come thereof to my said danghter Margaret MeGill until such
time as they consider that she can control the corpus of the said
bequest providently and well.”’

The residue of the estate (amounting to between $200 and
$250, without deducting the executors’ compensation) is given
to the daughter Margaret. She is over twenty-one years of age.

The testatrix died on the 25th January, 1912; the only pay-
ment made to the daughter Margaret from the corpus of her
bequest is $25.

The question raised on this application is, whether Margaret
MeGill has a present right to payment of the corpus of the he-
quest, notwithstanding the control and discretionary powers at-
tempted to be given to the executors by the provision quoted
ahove.

The executors, relying on that provision, have refused to pay
over that corpus.

My view is, that they have not that right. The bequest is not
made dependent on the diseretion of the exeentors; it is an ab-
solute bequest, followed by an indication of the mode in which it
should be enjoyed. There is no gift over to any other person,
nothing to shew that any one but Margaret McGill is entitled in
any way to the bequest; and, moreover, she is the residuary
legatee.

In Re Johnston, [1894] 3 Ch. 204—a case much resembling
the present one—Stirling, J., at p. 208, said : ‘‘Does the law per-
mit the testator to vest such a discretion in his trustee or execu-
tor? 1 have no doubt that the diseretion was intended to be con-
ferred by the testator for most excellent reasons, which, indeed,
seem to be justified by the events, and I should be very glad to
uphold it if I could; but it does seem to me that it is really an
attempt by the testator to fetter the enjoyment by a person of a
benefit to which he has become absolutely entitled under the will.
The testator might (if he had been well advised) have effectu-
ally provided for the same object by making the gifts entirely
dependent upon the diseretion of the trustee. For example, he
might have given to the legatees such sums only as the trustee,
in the absolute exercise of his diseretion, thought ought to be
given to them. That would be one way. Another mode of effect-
ually doing it would have beey to make in some shape or form a
gift over, so as to benefit other persons beside the sons, and in
such a way that the legatees in question could not be deemed to
be the sole persons interested in the funds. He has not chosen
to take advantage of any such mode of gift, but has in each case
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9 DLR.| Re McGiun,

made the son in question the sole person to take the benefit of the
fund which he has directed to be set apart. Under these cireum-
stances, the case seems to me to fall within the class of cases
which have been referred to, in which the law has been laid
down that a testator is not to be allowed to fetter the mode of
enjoyment of persons absolutely entitled to a fund. . . . When
the words of the will are looked at, the testator is simply point-
ing out the mode in which these sums, which he had actually
given to his sons, should be enjoyed by them. In that class of
cases, of which Re Skinner’s Trusts, 1 .J. & 1L 102, is an ex-
ample, the Court has said that it will not insist on the benefit
intended for the legatee being taken by him modo et forma as
the testator presecribes.”’

This view of the law has been followed in onr own Courts in
recent cases, such as Re Rispin, 2 D.L.R. 644, 25 O.L.R. 633*
and Re Hamilton, 8 D.L.R. 529, 4 O.W.N. 411, In the latter, the
Chancellor points out the methods by which only a bequest such
as this can be made subject to the diseretion of the trustees as to
the time and mode of payment. Neither of these methods was
adopted by the testatrix in this instance.

The restriction attempted to be put on the bequests to Mar-
garet McGill, by virtue of which the executors seek to defer or
withhold from her payment of the corpus of these bequests, is,
in my opinion, inoperative,

The costs of the application will be paid out of the estate.

Judgment accordingly.

‘WEST et vir v. CITY OF MONTREAL and RECTOR AND CHURCH-
WAtn:)ENB OF ST. MARTIN'S CHURCH (defendants in war-
ranty).

Quebee Court of Review, Tellicr, DeLorimier, and Greenshields, JJ.
December 13, 1012,

1. MUNICIPAL CORPORATIONS  (§ T1 (i 5—260)—LIABILITY FOR DAMAGES—
NOTICE CONDITION PRECEDENT TO LIABILITY—IRRESULARITY LIBER-
ALLY CONSTRUED, WHEN,

Where by statute notice of claim must be served on a munieipal
corporation within a fixed delay from the date of the necident which
notice should contain partieulars as to time, place and date, and a
notice is served, the corporation eannot eseape liahility hy pleading

an irn‘unllnrn.\' in the notice which has not eaused it : Judice,
more particularly where the plaintiff gave notice of his ha fullen
opposite a publie building fronting wo stragts and the name of

one stree is added after the designation of the building, and after
lhv.n'xwr_v of the delays for serving the notice the plaintiff amends the
notice by stating he fell opposite the same building, but on the other
“Re Rispin, 2 D.LR. 644, 25 O.L.R. 633, was affirmed by the Supreme

Court of Canada sub nom. Re Rispin, Canada Trust Co. v. Davis, 46
Can. S.C.R. 640,

MoeGrrr.

Kelly, 7.
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QUE. inlly
- » the corporation has obtained full possession of the ftucts and
C.R. ed in warranty for indemnity against the owners of the building
1912 opposite which the plaintiff fell.
== oo 2. MUNICIPAL  CORPORATIONS  ( 260)—LIABILITY  FOR  DAMAGES
West NOTICE OF CLAIM, PURPOSE
(‘”"" o The statute requiring notice of action agninst a municipal corporation

was not enacted te cape liability on technical
groumds, but to « e them by investigation to come into possession
of all facts, so us to either compromise or pr

llow corporations to

MONTREAL

rly prepare its defence,

Statement Arpear by the plaintiftt from the judgment of the Superior
Court, Dunlop, J., rendered on April 10th, 1911, dismissing with
costs her action in damages inst the city of Montreal for
injuries received by falling on a slippery sidewalk.

The appeal was allowed.
. H. Stephens, K.C., for plaintiff, appellant.
J. A Jarry, for the city of Montreal, respondent.
Camphbell Lane, for the Rector and Churchwardens of St. Mar-
tin's Church, respondents,
The judgment of the Court was delivered by
Greenshields, J, G SHIELDS, J. :—This case is before the Conrt for revision

of a judgment by which the plaintifi’s action was dismissed.

The action is one in damages resulting from a fall on the
sidewalk, the plaintiff alleging the defective and dangerons con-
dition of the sidewalk at the time. The aceident happened on
the 12th of January. On the 14th of Janunary the plaintiff’'s
husband, acting for his wife, to comply with the charter require-
ments, gave notice to the city of Montr
following words :—

To the City of Montreal:

il The notiee is in the

Take notice that the undersigned, whose office is in the Canada Life
Building, 189 8t. James street, have been instrueted by David Hodge,
residing at m from the ecity the sum of
$1,000.90, for dumages suffered by him through an aceident to his
wife, who fell on the sidewalk opposite St. Martin’s Chureh, St. Urbain
street, about half-past five in the afternoon of the 12th of January
instant, thereby breaking her leg and suffering other severe injuries;
the said aecident having oceurred in consequence of the condition of
the sidewalk where she fell.

(Signed) STEPHENS & HARVEY,
Attorneys for David Hodge,

Subsequently, and more than fifteen days after the 12th of
January, it appears that Mr. Stephens, one of the attorneys for
the plaintiff, having been informed that the plaintiff fell on
Prince Arthur street, went to the eity hall; saw the clerk of
the city who had the care and custody of notices of this kind;
notified him that a mistake had been made, and asked to be
allowed to amend the notice by erasing the words *“St. Urbain”’
and inserting ‘‘Prince Arthur.”” The clerk consented to the

Guilbault street, to el
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9 DLR.| West v. Crry oF MONTREAL,

amendment ; the notice .was amended, and the amendment ini-
tialled by the elerk. This amendment was made before the action
was taken,

The defendant pleads to the merits, denying responsibility,
and in answer to par. 7 of plaintift’s declaration, wherein it is
alleged ““That on the 14th of January the plaintifl’ cansed to be
served on defendant a notice of the present action, in accordance
with the requirements of the city charter,” the defendant con
tents itself with a denial,

The learned trial Judge dismissed the plaintifi’s action on
the ground that the notice was insufficient and not a compliance
with the statute.  The judgment a quo in part is as follows:

Considering that it appears from the notice given by the plaintiff,
and served on the 14th of

January, 1910, on the defendant, at a time
when the plaintiff should have known where the aecident oceurred, that
the place where plaintift’s wife fell is stated to be on the sidewalk
opposite St. Martin’s Church on St. Urbain str

Considering that it appears from the evidence, including principally
that of the female plaintiff herself, that she fell on the sidewnlk oppo

site St. Martin’s Church on Prince Arthur street;

Considering that afterwards, to wit, on the 31st of January, 1910,
at the suggestion of Mr. Stephens, one of the plaintiff 's attorneys, a
clerk in the employ of the defendant, attempted to amend the said
notice by striking out the words *

3t, Urbain street’’ and inserting
in lien thereof ** Prince Arthur street,’’ initialling and dating the same
the 31st of January, 1910;

Considering that such amendment cannot bind the city of Montreal,
having been made long after the expiration of the fifteen days
after the date of the accident, and by a clerk who had no authority
to make such amendment;

dering that the right of action in all cases such as the present
is based primarily on the sufficiency of the notice as to the place where
the accident occurred,

If in the notice originally given by the plaintiff, no street
had been mentioned, but a simple statement that the aceident
happened on the sidewalk opposite St. Martin’s Church, I have
not the least doubt it would have been a sufficient notice. Now,
the notice says, ‘‘opposite St. Martin’s Church, St. Urbain
street.””  On the 31st of January that was changed by erasing
the words “*St. Urbain'’ and inserting the words ‘‘Prince
Arthur.””  St. Martin's Church is on the corner of St. Urbain
and Prince Arthur streets.  Now, the proof is, that the accident
happened at least very near the corner of St. Urbain and Prince
Arthur streets, almost opposite St. Martin’s Church. The very
next day the sexton of St. Martin’s Church was notified of the
accident, and the eity, after receiving the notice of the 14th of
January, made enquiries; notified the sexton of the church, and
one of its constables, Fafard, made a report to the city as to the
sidewalk, after having notified, as above stated, the sexton of
the church.

QUE.

. R.

1912

Wi ~7|
-

CIry oF
MONTREAL.

Greenshields, J.

/




12
QUE.
C.R.
1912
WesT
r.
Crry or

MONTREAL,

Greenshields, J.

DomiNION Law REPORTS. [9 D.LR.

All this was done before the plaintifl’s action was taken, and
immediately upon it being taken the city took an action in war-
ranty against St. Martin’s Church, and St. Martin’s Church re-
fused to take up the city’s defence, but joined issue in the action
in warranty,

Notwithstanding the pretensions insistently urged by the
learned counsel for the city, that on a question of the sufficiency
or insufficiency of a notice required to be given, the matter of
prejudiee should not be considered, I am of opinion that we
should distinguish between this case and a case where no notice
had been given,

If no notice whatever was given, and no valid reason shewn,
I should think the question or prejudice should not be considered ;
but where a notice has been given, which notice is slightly at

varianee with a fact, as in the present case, I am of opinion that
the Court is bound to consider the question of prejudice. In the
case under consideration, no possible prejudice was suffered by
the city. Full investigation was made by the eity;
warranty was taken by the city against the par
and the fullest opportunity was given the eity to make its defence,

I concur fully with the remarks recently made by one of the
honourable Judges of this Court, when he stated that the statute
requiring a notice was not enacted to enable the city of Montreal
on technical grounds to escape liability, but to enable the city to
become, by investigation, in full possession of the facts, in order
that it might, to save litigation, either compromise with a elaimant
or properly prepare its defence.

A careful examination of the proof convinces me that this
aceident was due to gross neglect in the care of the sidewalk upon
which the plaintiff fell. It convinees me that the plaintiff has a
just claim against the eity, and this Court is unanimous in de-
claring that the city cannot repudiate its liability for such neglect
owing to a slight irregularity in the notice, when no prejudice
was suffered. The judgment under revision must be reversed.

The plaintiff’s thigh was broken as a rvesult of the fall; she
was confined to her bed for three months, and was unable to
walk without erutches for at least six months. Fortunately, the
record does not shew any permanent injuries; her out-of-pocket
expenses have been proved to amount to some $290. We assess
the damages at $500. Personally, I would have awarded a larger
amount, but accept the figure decided upon by the majority of
the Court, and judgment will go in favour of the plaintiff' for
%500, with interest and all costs,

By the judgment in warranty, now rendered, the city will be
indemnified by St. Martin’s Church.

an action in

responsible,

Appeal allowed.
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9 DLR.| CorELAND V. WAGSTAFF.

COPELAND v. WAGSTAFF.
Ontario Supreme Court, Middleton, J. January 8, 1913.

1. Brokers (§ 11 B 1—13a) —REAL ESTATE BROKERS—RIGHT TO COMPENSA-
TION—SALE AFFECTED BY PURCHASER'S MISREPRESENTATIONS AS TO
KNOWLEDGE OF AGENT.

Where a real estate broker is engaged by the owner to sell an un
divided lot of land and he suceceds in selling half of the lot and is
paid his commissions for that sale, and later, with the knowledge of
the owner, engages with a prospective purchaser for the sale of the
other half, but the parties cannot agree as to the price, and several
months later the prospective purchaser goes to the owner and offers
him a price which offer he tells the owner is made independently of
the nt, and the owner believing he would have no commissions to
pay. nccepts the offer, the owner is liable for commissions at the
ordinary rate, where it appears that the instructions of the agent had
never been countermanded and all that the agent did was consistent
with a contract of ageney between himself and the owner

[Burehell v. Gowrie and Blockhouse Collieries, Ltd., [1910] AC. 6145
Stratton v. Vachon, 44 Can. S.C.R. 305, followed; see also Annota
tion, 4 D.L.R. 531.]

Action by land agents to recover a eommission upon a sale
the defendant’s land.

Judgment was given for the plaintiffs,

1. F. Hellmuth, K.C., for the plaintiffs.

R. H. Greer, for the defendant.

-

0

MipbLeToN, J.:—The plaintiffs are real estate agents in To-
ronto. Prjor to the cireumstances giving rise to this action,
the defendant owned a parcel of land fronting upon Queen
street, Toronto. In the negotiations the plaintiffs were repre-
sented by Mr. Maclaren.

During the summer of 1910, Mr, Maclaren was employed in
the office of the Assessment Department of the City of Toronto,
and saw Mr., Wagstaff with a view to arrange, if possible, for
the purchase of part of his property to add to a city park im-
mediately adjoining it. Nothing came of this negotiation.
Shortly thereafter, Mr. Maclaren left the service of the eity cor-
poration and joined the plaintiffs’ firm. Being acquainted with
Mr. Wagstaff and his property, Mr. Maclaren saw him with a
view of obtaining authority to offer the property for sale. The
accounts of this interview given by Wagstaff and Maclaren
differ widely. Maeclaren says that he then received authority to
list the whole property for sale at the price of $45,000. This is
denied by Wagstaff, who says that Maclaren asked only for
authority to sell the east half of the holding, and that he in-
structed Maclaren to offer only the east half for sale, as he did
not desire nor intend to sell the whole parcel.

Maclaren placed the property before Mr. Charles Millar,
and the result was that in January Millar purchased the east
half for $24,000. Upon this Wagstaff paid the plaintiffs com-
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mission, $600. Millar subdivided this pareel of land, and, it
may be assumed, made some profit.

Wagstaff had his residence on the west half of the land,
fronting upon Queen street. The land in the rear was not level,
and there was some doubt as to the possibility of subdividing it
with advantage, owing to the difficulty in securing fall for the
sewers. Maclaren assumed that he had some right to sell this
remaining property. Ie says that Wagstaff authorised him to
sell it at $35,000. This is denied by Wagstaff.

Maclaren says that he tried to interest Millar, but that Mil-
lar would have nothing to do with the property at that price.
Some time later, Maclaren desired to obtain a survey, so as to
indicate how the land might be subdivided. He says that he
saw Wagstaff and asked him if he had a survey or plan, was
told that he had not, and then offered to have a survey made
at his own expense, to which Wagstaff assented. Wagstaff
denies all this; but the fact is that Maclaren had a survey made
and a sketch prepared, which he submitted to Mr, Millar.

Millar subsequently went to the property with Maclaren for
the purpose of purchasing, if a price could be arranged. Some
doubt and uncertainty exist as to whether there was more than
one interview, Maclaren says that there was, Millar and Wag-
staff agree that there was one interview only. There is also
some doubt as to the date, but I do not think it material. The
one thing that is elear is, that Millar offered to buy ..1 $36,000,
and Wagstaff refused to sell at that price.

Maclaren was present on that occasion; and, as far as I can
see, Wagstaff must have understood that he was present because
he supposed himself to be acting as agent in the negotiation. I
cannot understand how Wagstaff' could have any other impres-
sion. The agent who had sold the east half to Mr. Millar, and
who had received a commission, brought Millar again to make
an offer for the west half; and I do not think Wagstaff could
have failed to suppose that Maclaren was c-ontomplntmg the pay-
ment of further commission.

Shortly after this, Millar left Ontario for a trip, and did not
return for several months. On his return, the matter came
again to his mind. He went out and saw Wagstaff, went with
him over the property, and satisfied himself that there was no
real difficulty connected with the drainage. He then attempted
to buy, and ultimately did buy at $45,000. No doubt as an
inducement to Wagstaff to sell, Millar pointed out to him that
this sale was being made quite independently of any agent, and
that there wonld be no commission to pay.

I have no doubt that Mr. Millar believed this; but neither
side asked him the foundation for his belief. 1 assume from
what he did say that his belief rested upon the fact that he had
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9 DLR.| CorELAND v. WAGSTAFF.

gone to Wagstaff on this occasion, and made this offer, entircly
apart from any real estate agent.

I have come to the conclusion that I must aceept Mr. Mae-
laren’s statement as to this employment as agent. All that he
did is consistent with this. The statements he made to Millar,
as testified to by Millar, agree with this. The preparation of
the plan and the endeavours to induce Millar to buy would
never have been undertaken if Maclaren had not believed him-
self to be authorised.

Maclaren is an intelligent and experienced agent. I do not
think he would have undertaken to deal with the property with-
out first satisfying himself as to his position.

1 believe Wagstaff honestly thought when he sold to Millar
that because the sale was being made without an agent heing
present there would be no commission to pay ; and he now keenly
resents a claim which he believes to be unjust. Yet I fear that
he is liable for a commission.

In some respeets Mr., Wagstafi'’s memory has proved itself
treacherous. I think the original instructions applied to the
whole lot. I have no doubt that at different times he thought of
subdividing the property and selling it himself; but I do not
think that he ever went so far as to countermand the instrue-
tions given to Maeclaren. Ile had given somewhat similar in-
structions to MeLaughlin; he had given him a price upon the
whole lot; and he never countermanded these instructions.

I do not think anything would be gained by a discussion
of the cases. The law is plain enough; it is authoritatively ex-
pounded for me in Burchell v. Gowrie and Blockhouse Collieries
Limited, [1910] A.C. 614, and in Stratton v. Vachon, 44 Can,
S.C.R. 395; with which must be read the equally important and
authoritative judgment in Toulmin v. Millar, 58 L.T. 96,

I think there was here a contracted relationship, and that
Maclaren was instrumental in bringing about the sale by Wag-
staff to Millar, although he had nothing to do with the actual
making of the particular contract by which Millar purchased.

There will, therefore, be judgment for the plaintiff for com-
mission at the ordinary rate of two and a half per cent.—$1,125
—and interest from the date of the writ, 11th May, 1912, with
costs,

Judgment for plaintiff.
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FORTIN v. PERRAS.

Quebee Court of Review, Saint-Pierre, Greenshields, and Chauvin, JJ.
December 31, 1912,

1. Goovwirr (§ 111—10)—SALE oF

Where a trader sells his route in which he had previously sup-
plied goods (e.g., milk) and binds himself not to sell to any
of these eustomers under a forfeiture of $25 each, and he does
subsequently sell, the penal clanse ean be immediately invoked by the
purchaser and the vendor's plea to the effect that such customers had
left the purchaser and solicited him to supply them again will be of
no avail,

[Lea v, Whitaker, 8 LLRC.P, 70; Wallace v. Smith, 25 L.J. Ch. 145,
applied.]

2, Contracts (§ 11 E 2—285) —CoVENANT NOT TO ENGAGL IN BUSINESS—
PENALTY FOR—FORFEITURE OF.

A penal elanse hecomes operative the moment proof of violation of
the contract is made, and the entire penalty hecomes exigible without
any proof of wrongful intention or damages suffered heing required,
This is ditferent from the “concurrence déloyale” where the vendor of
a stock-in-trade and goodwill proceeds to solicit his old customers

Tuis was an appeal from the judgment of the Superior
Court, Martinean, J., rendered on April 9, 1910, dismissing the
plaintiff’s action for $950, amount of damages claimed in virtue
of a penal clause in a contract for the sale of milk customers.

The appeal was allowed.

J. A. Bonin, K.C., for plaintiff, appellant.

A. Duranleau, for defendant, respondent.

The opinion of the Court was delivered by

GreensnieLps, J.:—The plaintiff secks the reversal of a
judgment rendered on the 9th day of April, 1910, dismissing
his action, with costs.

The plaintiff alleges, in brief, that by a writing, sous seing
privé, dated the 24th of Mareh, 1908, the defendant sold to him
among other things a list of customers to whom the defendant
had previously supplied milk, to the extent of from eighty to
one hundred gallons per day; and also sold sixty to sixty-five
milk cans, and bound and obliged himself by said agreement
not to sell to any of the customers transferred or ceded to the
plaintiff, under the penalty or forfeit of $25 for each customer
to whom he should sell any milk; and, moreover, engaged to go
with the plaintiff to indicate the residences and domiciles of
the customers transferred; that about the first of May, the de-
fendant went with the plaintiff and indicated the persons to
whom he had supplied milk previously, and whose custom he
had sold to the plaintiff: that the plaintiff delivered during the
first days of May from eighty to one hundred gallons of milk
to the different persons mentioned and indicated by the defen-
dant, a list of which the plaintiff produces as exhibit No, 2; that

it
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a short time afterwards the plaintiff’ perceived that the quantity
of milk taken by the customers which he had bought from the
defendant decreased, and that the defendant continued to sell
milk to the customers transferred to the plaintiff; that, as a
matter of fact, the defendant did sell to thirty-eight of the eus-
tomers so transferred to the plaintiff, and thereby incurred a
penalty of $25 for each, amounting in all to $950; that seven-
teen of the milk cans sold by the defendant to the plaintiff were
the property of others, and the defendant was unable to give to
the plaintiff a title to the same; that the consideration of the
sale was the sum of $500, which the plaintiff paid in cash: that
the value of the seventeen cans not delivered is %35, which,
added to %950, makes a total sum of $985, for which the plain-
tiff prays judgment.

The defendant pleads, confessing judgment for $21.25, re-
presenting the value of the cans not delivered; and further
pleads in effeet: that it is false that he continued to sell milk to
the customers transferred to the plaintiff, or that he was the
cause of certain customers ceasing to take milk from the plain-
tiff ; that verbal agreements between the parties at the time the
exhibit No. 1 was signed were to the effeet that if the defendant
took a customer from the plaintiff among those transferred, he
engaged to pay the sum of %25 for each eustomer taken; that
exhibit No. 1, although lacking in certainty of expression ae-
cording to usage in the milk trade, can be interpreted only in
the manner interpreted by the defendant, as stated in paragraph
six of his plea. The defendant then denies that he sold to cer-
tain specific customers mentioned in the list filed by the plain-
tiff; that, if he did sell to any customers mentioned in the list
transferred to the plaintiff, he commenced to serve such cus-
tomers only long after they had abandoned the plaintiff and had
refused to take milk from him.

By an inseription in law, paragraph six of the defendant’s
plea, alleging a custom, was struck out.

The judgment of the learned trial Judge maintained the
defendant’s plea, and declared the confession of judgment
sufficient, and dismissed the plaintiff’s action.

It will at once be seen that the serious defence of the defen-
dant to the action is, that he did not solicit the customers which
he had transferred to the plaintiff, but that because the service
by the plaintiff to the customers which he had acquired from the
defendant, was unsatisfactory, and the milk supplied was of an
inferior quality, the customers abandoned the plaintiff and
solicited the defendant to renew his supply of milk to them.
The learned trial Judge found that this was proven, and that,
under the agreement, no responsibility was ereated as against
the defendant.

2—4 D.L.R.
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I am of opinion that there is error in the judgment, the error
arising from a misinterpretation of the law applicable to an
agreement such as the one under consideration.

The agreement itself, in my opinion, is perfectly clear; is a
perfectly legal agreement, and is a law between the parties,
and must be enforced.

By the agreement the defendant cedes and transfers for all
time the customers included in the agreement, and by the de-
fendant indicated to the plaintiff. In clear terms the defen-
dant says: *' ' transfer for the consideration of $500, these
customers to you, and I bind and oblige myself, under the for-
feiture of $25 each, not to sell to any of the customers for
whose custom you have paid me the sum of $500."" Nothing
can be clearer,

Article 1013 of our Code provides: ‘“‘Where the meaning of
the parties in a contraet is doubtful their common intention must
be determined by interpretation rather than by an adherence to
the literal meaning of the words of the contract.”’ It ecannot in
any sense be said that the intention of the parties in the contract
under consideration is doubtful. The plaintiff intended to buy;
the defendant intended to sell, and the defendant bound himself,
under the forfeiture of $25 for each ecustomer, not to sell
to them or any of them,

The contract itself is in no way in restraint of trade; in no
way creates a monopoly ; is in no sense against publie order or
good morals, and, as above stated, is the law between the par-
ties. If the old customers of the defendant wished to buy from
him after the date of the contract, and he wished to sell to them
because they asked him, he was at liberty to do so, but he did it
subject to the payment of the stipulated penalty.

If the contract was interpreted in the manner in which the
defendant seeks to interpret it, it would simply mean that all
the defendant had to do was to find out a customer, who, for
one reason or another, well founded or whimsical, wished to
leave the plaintiff, commence delivering milk to him, and there-
by avoid the payment of the penalty or forfeit, and substanti-
ally and effectively defeat the whole purpose and intention of
the contract.

The judgment a quo seems to confound what is known in the
French law as the ““concurrence déloyale,”” with the enforce-
ment of a penal clause. The difference between the two is so
manifest that it requires merely a simple statement. If a per-
son sell his stock-in-trade and goodwill of his business to an-
other, and then proceeds to solicit the old customers, it is a
““concurrence déloyale,”” which might give rise to a restraining
order or injunction, and to an action in damages. The proof
would rest upon the plaintiff to shew that the seller had sought
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to induce his old customers to leave the purchaser; but where a
person sells his business and his goodwill and there is a clause
in the contract that for a fixed period of time, or in a certain
locality, he will not engage in a similar business, under the
penalty of paying a certain amount of money if he does, all the
plaintiff, in such a case, has to prove, is the contract and its
violation, by the carrying on of business during the specified
time and in the prohibited locality by the seller. That proof
being made, the penalty is due in its entirety. No proof is re-
quired of damages to enable the seller to recover it, and the
Court eannot inerease or lessen the amount. (C.C. 1135).

The English law is the same upon the subject: Lea v. Whiti-
ker, 8 LLR.C.P, 70. In this case the defendant sold to th.
plaintiff, trade fixtures, ete.,, of a public house, with certain
stipulations and conditions, among others in the contract was
the following elause: ““‘By way of making this agreement bind-
ing, each of the above contracting parties have deposited in the
hands of ‘H.” the sum of £40; each and either party failing to
complete this agreement, shall forfeit to the other his deposit
money as and for liquidated damages.”’ The defendant failed
in his contract. The plaintifft sued for damages over and above
the £40, which had been deposited. The Court held, that his
claim was limited to the £40, and that no greater sum could be
recovered.

Wallis v. Smith, 52 1.J. Ch. 145, In this ease, in a con-
tract betv.een the parties it was stipulated that failure to ful-
fil or carry out the contract entailed the payment of £3,000, as
liquidated damages. The English Court of Appeal held that
upon proof of the hreach, the sum of £5,000 was due without
any proof of the quantum of damages suffered, and the learned
Master of the Rolls, stating the English law at great length,
practically stated the provisions as contained in our Code,

A careful consideration of the evidence convinees me that
the proof is clear that the defendant after the first of May sold
to at least twenty-three of the customers which he had ceded to
the plaintiff, thereby rendering himself liable to the payment of
$25 for each customer, amounting in all to the sum of $575. The
defendant confesses judgment for $21.25—short delivered cans,

The judgment @ quo must be reversed, and the defendant
condemned to pay to the plaintiff the sum of $596.25,

Appeal allowed,
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ONT. MITCHELL v. HEINTZMAN.

) Ontario Supreme Court, Clute, Sutherland, and Kelly, JJ.
1913 January 13, 1913,

—_— 1. Evipexce  (§ XI G—800) —DAMAGES—DPERSONAL INJURY-—EMPLOYER'S
Jan. 13, LIARILITY INSURANCE—RELEVANCY.

I'he rule that in an action for damages against an employer for
personal injuries there must be no intimation to the jury that an
insurance company with which the employer has an employers' lia
bility insurance against such claims is the real defendant in interest,
is not violated where the only reference on this point that was brought
to the jury’s attention was (a) plaintil®s testimony that he thought
that a certain doctor who examined him told him that an insurance
company sent him 1 (b) the testimony of defendant's doctor
brought ont, upon er examination by pluintifl’s counsel, that he
mine plaintilf by a certain insurance company, (e)

was sent to ex

reference by plaintit’s counsel, in the examination of another witness,

to the effect that this doctor was the doetor who examined the plain-
tilf “on behalf of the insurance company ;™ and where no refere to
uch insurance was made by plaintifl’s counsel in his address to the
jury

Loughead v, Collingwood Shipbuilding Co., 16 O.1.R. 64, distin
guished,)
NEW IRIAL (8 11T ) —ADMISSION OF EVIDENCE—~DAMAGES —EMPLOYERS'
LIABILITY INSURANCE—EMPLOYER AND EMPLOYES
Where |

out during the course of the trial of

a frob v the jury uld rea
rance company was the real defendant in

inted hecanse of referer

made
\ of the trial that a physician ealled for the defence
ned the plaintill on behialf of a certain easualty insurance
i« o examination hy the plaintifl"s counsel in this re
v further than to attempt 1

o shew that the physician was
disinterested by reason of his employment hy the
pany and his possible bias on account thereof
[Loughead v,
guished. |

insurance com

lingwood Shipbuilding Co,, 16 O.L.R. 64, distin

Statement ArpreAL by the defendant from the judgment of Boyd,
favour of the plaintiff, on a gener
in an action for damas

, in
1 verdict of a jury for $1,000,
ages for personal injuries sustained by the
plaintiff by being struck, upon a publie street in the eity of To-
| ronto, by a motor vehiele owned by the defendant.

i T. N. Phelan, for the defendant

} J. P. Mactivegor, for the plaintiff

Clate, J. The judgment of the Court was delivered by Crute, J.:—
On the 15th January, 1912, at about 11 o’clock at night. the
plaintiff and one Simpson were returning home from a social
elub, walking up the west side of Yonge street, and crossed the
street to take the ear near the intersection of Shuter street with
Yonge.

The plaintiff states in his evidence that, while he and his
friend were standing looking down Yonge street, the Yonge
street ear came first and then the College car, and he (the plain-
tiff) stepped out as the car was coming to a stop and was
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knocked down by the defendant’s automobile.  The witness
Simpson, who was with the plaintiff, says that they erossed over
to get a car at Shuter street, and were scarcely come to a stand
still, just enough to see that there was a car, and the plaintiff
said, ‘“ There is a Yonge street ear,”” which he was to take, “‘and

21
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a College car, which was suitable for me;" that a motor ear jpsizvay

came up Yonge street just when the plaintiff' stepped out on
Yonge street, and knocked him down. Simpson says he saw it
just when it was opposite the College car, and shouted *‘Look
out!”” but by that time the plaintiftt was knocked down. The
College ear was immediately behind the Yonge car. It was
just back far enough to he safe.  As to speed, he says that the
motor car came all of a sudden, so fast that he had just time to
shout *‘Look out!”’

The plaintiff was hit on the left thigh and knocked over, his
left shoulder hitting the pavement, Tle was laid up for some
five weeks, and then returned to his work, and received the same
pay as he had reeeived before the aceident.  For some days he
spat blood. He complains that he still suffers from the effeet
of the injury, being unable to 1ift any heavy weight, and his
doctor confirms this, and says that he is uncertain as to how
long this weakness of the arm may continue. A doetor ealled
for the defence states that, as far as he could see, the plaintiff
has fully recovered. The question is one for the jury

Section 7 of the Motor Vehicles Aet declares that any person
who drives recklessly or negligently or at a speed or in a manner
dangerous to the publie, having regard to all the circumstances
of the ecase, including the nature, condition, and use of the high
ways, is guilty of an offence under the Aet, irrespective of the
clause regulating speed. Upon a careful reading of the evi
dence, it is quite clear that the case is not one which could have

been withdrawn from the consideration of the jury, notwith-
standing the question of the onus of proof, which in this case,
under see. 7 of the Aect, was upon the defendant. Upon this
point the charge was in favour of the defendant, as no special
reference was made thereto. 1 see no objection to the charge
read in connection with the evidence,

The prineipal objection argued was, that, under the author
ity of Loughead v, Collingwood Shipbuilding Co., 16 O.1.R. 64,
there should be a new trial, upon the ground that evidence was
submitted to the jury in proof of insurance earried by the de-
fendant against accident; and that counsel in his address to the
jury was allowed to emphasise the fact that the action was not
being defended by the defendant, but by a certain insurance
company. Affidavits were offered on both sides by counsel who
attended the trial as to what took place. These were not re-
ceived, but the usnal practice was followed, permitting counsel

Clute, J.
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to state what had occurred, and reference was also made to the
Chancellor as to what took place.

As to the admission of evidenee, there is nothing appearing
upon the notes which would warrant a new trial, under the
authority relied on.  All that we can find as to the admission of
evidence is at pp. 4, 46, and 71. On p. 4, during the examina-
tion of the plaintiff, he was asked :—

““Q. Did you ever have any other doctor examine you? A.
I had. Dr. Wallaee Scott came over and examined me,

““Q. Did you send for him? A, No, sir.

““Q. Do you know how he eame to come? A, I think he told
me that the insurance company had sent him there.

“Q. You don’t know that for a fact? A. I don’t know that
for a fact.

“Mr. Phelan: 1 object to that evidence

““Mis Lordship: No, that is not evidence.”

On the cross-examination of Dr. Wallace Seott, ealled by the
defence, he was asked :—

““Q. When did Mitehell send for you? A. He did not send
for me.

Q. How did you come to go there? What was your author-
ity for going there? On what representation did you make this
examination? A. Am I to be spoken to in this way, my Lord?

““Mis Lordship: Q. You are asked how you eame to be there?

“Mr. Phelan: We will take the consequences of telling him,
my Lord.

““‘His Lordship: And I take the consequence of telling him to
answer.,

““Mr. MacGregor: Q. He did not send for you? A. No.

““Q. Who sent for you? A. I went in response to a telephone
or a letter from Mr. Hull. Mr. Hull is connected with the
Travelers Insurance Company,

““Ilis Lordship: Q. You were sent on behalf of the Travelers
Insurance Company? A, Yes.

“Mr. Phelan: T now take the objection that your Lordship
should dispense with the jury, under the authorities,

““His Lordship: We will get the authorities later. The jury
is dealing with it now, and they want the facts of the case.

“Mr. MacGregor: Q. Doctor, it was in answer to those diree-
tions that you were permitted to examine Mitchell? A. It was.”’

At p. 71, Dr. Cook was recalled by the plaintiff in reply,
and Mr, MacGregor in his question used this expression: ‘Q.
Dr. Seott, who was called a moment ago by the defence, and who
examined Mr. Mitchell on behalf of the insurance company,’’
ete., ete.

This is all that appears on the notes with reference to the
evidence, There is no statement that any insurance company

e e

9 DL

was tl
at the
may |
The j
Insur,
M
to she
but w
tent «
hinsse
this,
that
suran
T
the ji
jury.
again
Heint
and ¢
Lord:
emph
rulin
0
recol
count
opini
occas
surai
We |
head
new
A
ant ¢
dene
tiff
shon
appe
plair
this



?__

9 DLR.| Mrrcngny v, HEINTZMAN, 23
was the real defendant, or that Dr. Scott made the examination ONT.
at the instance of the defence; for all that appears, the plaintiff S0
may have been examined with reference to his own insurance. 1913

The jury could not, I think, from this infer that the Travelers —
\ Mirenern
Insurance Company was the real defendant. o

Mr. MaeGregor argued that his questions were put in order Heixrzaas,
to shew that Dr. Wallace Scott was not a disinterested witness,
but was sent by an insurance company to examine as to the ex-
tent of the injuries the plaintiff had received, and so might be
biassed in favour of his employer. T think he had the right to do
this, carrying the questions no further than was necessary for
that purpose, and without intimation to the jury that the in-
surance company was the real defendant.

Then as to what oceurred in the address of Mr. MacGregor to
the jury, the note is this: **Mr. MacGregor then addressed the
jury.  During the course of his address, My, Phelan protested
against Mr. MaeGregor saying anything to the jury about Mr,
Heintzman not being the defendant, but the insurance company,
and asked that the reporter make a note of his objections. His
Lordship: Mr. MaeGregor, you had better not place much
emphasis upon that. Mr. MacGregor: | aceept your Lordship’s
ruling.”” And nothing further was said with reference to it,

On reference to the Chancellor, we find that he does not
recolleet distinetly what Mr. MaeGregor said to the jury; and
counsel do not agree. The Chancellor, however, was not of
opinion that any substantial wrong or miscarriage had been
occasioned by the reception of the evidence relating to the in-
surance company, or, as far as he heard, by what counsel said.
We think this case distinguishable upon the faets from Loug-
head v. Collingwood Shipbuilding ('o., 16 O.LL.R. 64, and that a
new trial should not be granted upon this ground.

A further question is that of the damages, which, the defend-
ant contends, are excessive. Upon a careful reading of the evi-
dence, we think this ground is well taken; and, unless the plain-
tiff will consent to have the damages reduced to $800, there
should be a new trial. If he consents to such reduction, the
appeal will in other respeets be dismissed without costs. If the
plaintiff does not consent, the costs of the former trial and of
this appeal should be costs in the cause.

Clute, J,

Judgment varied.
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BUSHBY v. TOWN OF NORTH SYDNEY.

Pi_s Nova Seotia Supreme Court, Sir Charles Townshend, CJJ., Graham, E.J.,
8. and Russcll, Drysdale and Ritchie, JJ.  January 14, 1913,

1913 1. PoorR axp roor rAws (§ I—1)—PavurErs—Poor RELIEF ACT, NOvAa
SCOTIA—INCORPORATED TOWN-—LIABILITY AFTER NOTICE.
An incorporated town being a poor district under In- provisions of
the Poor Relief Act, R.S.N.S, 1000, ch. 50, sees, : , on receipt
of notice requiring provision to be made for the support of a pauper
within the limits of the town, is bound to take steps under sees,
und 23 of the Act to ascertain the place of settlement of the pauyp
and, in the event of failure to do so, will bhe required to recoup the
person by whom the notice is given and who has furnished the pauper
with necessury support.

Jan. 14

Statement Acmiox under the Poor Relief Law of Nova Scotia

Argument W. F. O'Connor, K.C., for appellant :—There is no statutory
right to recover where lln- pauper has no settlement in the dis
triet : The Poor Relief Aet, R.S.N.S. 1900, ¢h. 50, sees. 2 (b)), 11,

Hu- Towns Incorporation Aet, RSNS 1900, ¢h. 71, see

167. Under the former Act, see. 29, there can be no recovery

unless the pauper is entitled to relief. The statement of claim

is defective, disclosing no canse of action and the defendant

therefore should not be made to pay costs

H. Mellish, K.C., for the respondent, was not called on.

Townshend, C.J. The judgment of the Court was delivered hy
S Coarees Towssnesn, (L1, —~We are all of opinion that
this appeal must be dismissed with costs. By sec. 29, ¢h, 50, any
person who provides for the relief of a pauper, who is not liahle
for his support, is entitled, after notice to the overseers, to re-
cover any expenses necessarily incurred.  If the person !'vlio-\ml
had not a settlement in North Sydney, then under sees, 22 and 23,
the overseers, who were the town council, should after notice have
taken the proper steps to find out the pauper’s proper place of
settlement and have him removed. The eouneil did not do so. It
did nothing exeept to tell the plaintiff to turn the pauper out
of doors. She was not obliged to do so and the liability of the
town continued until it took the proper legal proceedings to
have the pauper removed or provided for him elsewhere,

Appeal dismissed with costs.

ONT. MacDONELL v. DAVIES,
8.C
1913
S 1. Laxprorn AND TENANT (§ IT B—10) —LEASES—COVENANTS IN,
Jan. 15. In interpreting ambiguous terms of a lease, as to the right to renew,
the extraordinary and one-sided character of the agreement under one
interpretation, is a feature which may be taken into consideration by
the court in favour of the other interpretation more consistent with
the usage in such transactions and with the conduct of the parties prior
to the dispute which led to the litigation,

Ontario Supreme Court (Appellate Division), Garrow, Maclaren, Meredith
and Magee, JJ.A. January 15, 1913,

9 DL]

Art
J., at t
the del

The
and %
thereol
privati

The
if nece

E.
fendm

(.

Th
rencwi
the le
time fo
deneed
the ex

tende
tion a
Th
at its
suhjec
A '.U"l”
]:ﬂ
tams
in the
buildi
renew
witho
of the
the n¢
pay e
have
any b
to ex
impre
0O
extra
lessee
whiel
comp
T
but t]
it is 1
shall




9 DLR. MacDoNELL v. DAVIES,

Arreal by the defendant from the judgment of Latehford,
J., at the trial, in favour of the plaintiff’s elaim and dismissing
the defendant’s counterelaim

The plaintiff elaimed to recover possession of certain lands
and %4,600 damages for the defendant’s use and oecupation
thereof after the 3rd September, 1910, and also damages for de
priv

The defendant elaimed the right to a renewal of his lease, and,
if necessary, reformation thereof,

E. D. Armowr, K.C., and M. I, Ludwiq, K.C., for the de-
fendant

G. H. Watson, KA

ation of possession.

. for the plaintiff,

The judgment of the Court was delivered by Mereprry,
J.A However one-sided the writing may be, if the right of
renewal appertained to the lessor only, it cannot be extended to
the lessee also; it is not now th

time for making, but is the
time for interpreting only, the agreement bhetween the parties evi
denced by the lease in question: but, if the writing be ambiguous,
the extraordinary one-sided character of the agreement, as con

tended for by the respondent, may well be taken into considera

tion and easily turn the seale against that contention

The term of 21 years certain, and the provision for re-entry
at its expiration, and the other provisions of the lease, are all
subject to the agreement, contained in it, for the renewal of it
“forever,”” in like terms of 21 years

For the plaintiff it is contended that this right of renewal per
tains to him only ; and that, although he can have a renewal only
in the event of his deelining to pay to the lessee the value of the
building on the demised property, vet the lessee has no right of
renewal whatever, but must yield up possession of everything
without compensation if the lessor so chooses at the end of any
of the terms of 21 years; in other word
the notice which the lease provides for giving, he must renew or
pay eompensation ; but that, if he do not give sueh notice, he may
have the property back again without payment of anything for
any buildings or improvements, though the lessee had been hound
to expend, and had expended, thousands of dollars in such
improvements,

that, if the lessor give

Of course, the parties were legally competent to make such an
extraordinary one-sided bargain: hut one can hardly imagine a
lessee in his sober senses doing so; and T eannot think the words
which the parties used to evidence their bargain by any means
compel us to eonsider that they did

There is mueh, no doubt, in the writing that looks that wav,
but the governing words seem to me to he ““renewable forever:"’
it is true that they are preceded by the words “‘which said lease
shall be;”’ but it seems to me that these words may be as well
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applied to the lease itself as to renewal leases; I ean imagine no

reason why they should not be made by the parties so applicable,
and cogent reasons why they should he are obvious; and it will be
observed that, where a renewal lease is plainly meant, it is de-
seribed as the “‘said renewal lease,’” “‘the further lease,”” and
“renewal term,”” and also that in these clauses of the lease “‘this
present demise’” is mentioned, to which the words ** which said
lease’” might have literal reference; and 1 can have no doubt
that they were meant to have actual reference to the lease in
which they appeared, as well as to every renewal of it. It seems
impossible to believe that the parties meant that, if the landlord
required a valuation, he must pay for the buildings and improve-
ments; but that, if he did not, he eonld take them without giving
any kind of compensation,

The conduet of the parties was quite in accord with the view
I have taken, and entirely inconsistent with the present conten-
tion of the landlord, until the matter came into the hands of the
landlord’s solicitors, with a view to an arbitration under the
lease, when the uncertain words of the lease were seized upon to
gain for the landlord the extraordinary advantage sought in
this action and given effect to at the trial.

The result is, that the effect of this loosely drawn lease is,
that it was a demise for 21 years renewable forever in like terms,
but determinable by the lessor only at the end of any of these
terms, in manner provided for in the lease, including payment
for improvements as therein provided; also subject, at the option
of the lessor only, to a reconsideration of the question of the
amount of the rent, in the same manner and at the same time as
the valuation of the improvements; the parties to be bound by
the amount of the new rent if the lessor did not elect to pay for
the improvements and take back the land.

There is, as T have said, a good deal that literally favours the
interpretation of the trial Judge; but there is, T think, more to
support the interpretation I have considered right, which is also
favoured by the fact that the rent is described as a ground rent.

Appeal allowed.

Re GOLD and ROWE.
Ontario Supreme Court, Sutherland, J. January 17, 1913.

1. Deeps (§ 11 E 1—45) —REAL PROVERTY—ESTATES CREATED BY DEED —
CONSTRUCTION,

A deed of land by a person having an estate tail purporting to con-
vey the fee simple and aided by an habendum clause in the following
form, “to have and to hold unto the said party of the second part,
her heirs and assigns, to and for her and their sole and only use for-
ever,” is sufficient to bar the entail.
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2. Deeps (§ 11 E 1—45) —ESTATE CREATED — “IN FEE SIMPLE" WITHOUT
USE OF WORD “HEIRS,” EFFECT OF,
The mere use of the words “in fee simple” without the use of the
word “heirs” in some part of the deed by a tenant in tail is ineflective
to bar the entail and pass the fee,

. Deens (§11E 55) —ESTATES TAIL—USE OF WORDS “IN FEE SIMPLE"
READ WITH MABENDUM CLAUSE—CONSTRUCTION —DBAR 0F ENTAIL

The use of the words “in fee simple” in a deed by a tenant in tail
though ineflective to con a fee absolute under R.S.0. 1897, eh, 122,
however, suggestive of the estate intended to be conveyed,

and where the habendum clause contains suflicient words to satisfy
the statute shews that the intention of the grantor was to grant
an ite in fee simple absolute, the two together will be held to bar
the entail.

|See Norton on Deeds, 1906, p. 220, 290,]

AppricaTioN by Mary T. Gold, the vendor, under the Vendors
and Purchasers Act, 10 Edw. VIL, ¢h. 58, for a declaration that
a deed of the 8th December, 1906, from W. 8. Gold to his wife,
the applicant, was sufficient to bar the entail ereated by the
will of David L. Reed.

J. A. McEvoy, for the vendor,

Eric N. Armour, for the purchaser, Frederick T. Rowe.

SUTHERLAND, J.:—One David L. Reed was the owner of the
property in question, and died on the 27th September, 1887,
having previously made his last will and testament, dated the
30th September, 1885, wherein he devised and bequeathed the
said lands to his grandson *‘William Secott Gold and the heirs
of his body.” Letters probate were duly issued on the Tth
October, 1887. .

On the 8th December, 1906, the said devisee, W. S. Gold,
by deed under the Aet respecting Short Forms of Conveyances,
did grant unto the said party of the second part (in fee simple)
the said lands. The grantee was his wife, Mary T. Gold. The
habendum in the said deed is as follows: ‘‘To have and to hold
unto the said party of the second part, her heirs and assigns,
to and for her and their sole and only use forever,”

The vendor contends that the said deed was a sufficient
one to bar the entail,

The contention of the purchaser, on the other hand, is,
that R.S.0. 1897 ch. 122, an Aet respecting Assurances of
Estates Tail, see. 29, applies, and that the disposition of the
lands under this Act by a tenant in tail could only be effected
by some one of the assurances (not being a will) by which
such tenant in tail could, before the Ontario Judicature Aect,
1881, have made the disposition, if his estate were an estate at
law in fee simple absolute. Ile argues that the words ‘“‘in fee
simple,”’ following the grant in the deed as indicated, before
1881, would be ineffective without the use of the word ‘‘heirs’’
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.
to pass the fee; and, consequently, the deed in question cannot
be said properly to bar the entail.

It seems to me that, apart from the possible effect of the
habendum in the deed, this contention would be correct; but 1
think the habendum eclearly aids in so construing the deed as to
give effect to the contention of the vendor that the entail has
been effectively barred.

If we treat the words ‘‘in fee simple’” as entirely ineffective,
and so as though eliminated from the deed, then we have a
simple grant by the tenant in tail to his wife, the party of the
second part in the deed.

Iy Norton on Deeds, 1906, p. 290, it is said that the meve
mention of the grantee’s name in the premiscs does not give
him any estate inconsistent with the estate limited by the
habendum, whatever that estate may be, And at p. 220: ““The
office of the habendum is properly to determine what estate or
interest is granted by the deed, though this may be performed
and sometimes is performed in the premises. In whieh cases the
habendum may lessen, enlarge, explain, or qualify, but not
totally contradiet or be repugnant to, the estate granted in the
premises.”’

I think, therefore, it is clear that the habendum explains the
estate the grantor intended to convey, and it shews that the
intention of the grantor was to grant an estate at law in fee
simple absolute.

On the other hand, the very use of the words *“in fee simple,”’
though ineffective to carry such an estate under the statute
applicable to it, is suggestive of the estate intended by the
grantor to be conveyed, and the habendum is consistent there-
with and explanatory thereof.

The purchaser must, I think, therefore, accept the deed as
sufficient to bar the entail.

No costs are asked, and there will be no order as to costs.

Judgment accordingly.

CITY OF HULL v. BERGERON.

Quebee Court of King's Beneh, Archambeault, C.J., Trenholme, Lavergne,
Carroll, and Gervais, JJ. January 23, 1913,

1. Muxicieal,  CORPORATIONS  (§ 1T G 1—1905)—LIABILITY  FOE  DAMAGES—
RAISING STREET AND SIDEWALKS TO INJURY OF ADJOINING OWNER.

A municipnl corporation ix liable in damages to owners, where
property abuts on streets or sidewalks, the level of which is raised,
thereby eausing depreciation to their property, such change of level
in effect constituting a sort of expropriation entitling interested parties
to indemnity,
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2, Actiox (§1B1-—35 PREMATURE—-CONDITIONS PRECEDENT-—ARBITRATION
BEFORE ACTION, EFFECT ON BIGHT OF ACTION—STATUTE—COMMON

LAW,
Where a statute provides
such recourse does not deprive the injured party of his common law
recourse, if he has any, and thes he may sue in damages without any

for indemnity to he fixed by arbitration,

reference to arbitration.
| Williams v. Township of Ralcigh, 21 Can, S.C.R, 103, 131, referred
to.)

Arrearn from a judgment of the Superior Court for the dis-
triet of Ottawa, Weir, J., rendered on January 19th, 1912, main
taining the respondent’s action in damages for $350 as a result
of a change of level in the sidewalk hordering on his property

The appeal was dismissed.

J. W, Ste. Marie, for appellant.

1. A, Forticr, for respondent,

The opinion of the Court was delivered by

Arcuampeaver, CL1, (translated) :—This is an action in dam
ages for 500, The respondent obtained judgment against the
appellant for $350,

The respondent is the owner of his residence on Laurier

avenue, in the eity of Hull,

In 1910 the city replaced the wooden sidewalk in front of
respondent’s residence by a conerete sidewalk: and in so doing
raised the level of the sidewalk by two feet, as well as the level
of the street itself.

The respondent elaims that such change of level of the street,
and of the sidewalk, diminished the value of his property, and
such diminution of value he now claims by way of damages,

The appellant’s plea admits the construetion of the new side-
walk, but adds that this was only done at the request of the
property owners, ineluding the respondent himself'; that the work
was done according to all the recognized seientific rules, and that
far from diminishing the value of the property of the respondent,
it has increased the same, The appellant also pleads that the
respondent should have had his damages established by arbitra-
tion before taking the present action.

I shall first of all dispose of this last contention.  The charter
of the city of Hull, 56 Viet. ch. 52, says that the council may by
resolution regulate and alter the level of any street, provided
that if any person suffer thereby any real damages he be indemni-
fied @ dire d’arbitre (art. 149). The same provision is enacted
as regards sidewalks by art. 157. These dispositions of the char-
ter of the city of Hull do not deprive interested parties of their
common law recourse,

As was stated by Patterson, J., in the Supreme Court case of
Williams v. Township of Raleigh, 21 Can, S.C.R. 103, 131, *‘the
provision of a statute which enables disputes to be settled by arbi
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tration does not of itself eut off the remedy by action wh n, as in
this case, the right infringed is a common law right and not one
created by the statute.”” The same principle was sanctioned by
this Court in 1906, in the ease of Leclere v. Dufault, 16 Que.
K.B. 138, In the present case, even though arts, 149 and 157
of the charter of the city of Tull did not exist, the corporation
would be none the less responsible for any damages caused to
private parties by a change in the level of the sidewalks or streets.
It would be responsible in virtue of art. 1053 C.C. The act of
the appellant may also be considered as a partial expropriation
of the respondent’s rights, who, under art. 407 C.C. would have
his recourse in indemnity,

I have, therefore, only the question of fact left for examina-
tion.

The learned Judge then reviewed the evidenee, concluded that
the respondent’s property had suffered by such change, and that
the appreciation of the trial Judge as to the quantum should not
be disturbed.

The appeal is, therefore, dismissed, with costs.

Appeal dismissed.

REX v. Fred GRAVES, Alfred GRAVES, and Harry GRAVES.
(Decision No. 2)

Nova Secotia Supreme Court, Graham, E.J., and Meagher, Russell, Drysdale,
and Ritehie, JJ.  December 14, 1912,

1. ArpEaL  (§ XI—721)—GRANTING LEAVE TO APPEAL—MISDIRECTION IN
CRIMINAL CASE.

Leave to appeal will be granted the accused in a homicide trial
involving the responsibility for the accider discharge of a gun in
the hands of the deceased if the appellate Court considers that the
jury has not been properly instructed on the question of the causal
connection between the aets of the accused and the discharge of the
gun,

[The convietion was subsequently affirmed on an equal division of
the Court differently constituted: Rex v. Graves (No. 3), 9 D.L.R. 175.]

2, APPEAL (§ XT—721)—GRANTING LEAVE 10 APPEAL-—INSTRUCTING JURY
ON MALICE—CRIMINAL CASE,

Leave to appeal will be granted the accused where the general effect
of the instruetion to the jury in a murder charge is, in the opiffion
of the appellate Court, to deal with the question of malice as if it
were sufliciently proved by shewing ill-feeling on the part of the
accused towards the deceased, where the circumstances were such as
to make such definition prejudicial to the accused Ly reason of the
meagrencss of any evidence of unlawful intent in respect of the erime
charged as distinguished from mere ill-will.

|'The conviction was subsequently affirmed on'an equal division of
the Court differently constituted: Rex v. Graves (No. 3), 9 D.L.R. 175.)
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3. APPEAL (§ X1—T21)—LEAVE TO APPEAL—JURY INSTRUCTION ON PROVOCA
TION AND ITS MITIGATION—GRUDGE,

Leave to appeal should be granted the accused on a convietion for
murder if the appellate Court thinks that the instruction given to the
Jury as to the possible mitigation of the offence by provocation was,
in effect, limited so as to exclude nets done by the aceused in earrving
out a grodge.

[The convietion was subsequently affirmed on an equal division of
the Court differently constituted: Rex v. Graves (No. 3), 9 D.LR |

4. Homicme (§ 111 B—28) —SELF-DEFEN CE—DANGER—PLACING IN FEAR OF
VIOLENCE COUNTER ATTACK

Where the deceased took a gun to drive away several persons who
had unlawfully congregated and were enusing a disturbance in front
of his house, and in handling the gun, took it by the barrel and used
it as a club, its accidental discharge upon himself when so used,
although resulting in his death, is not suflicient, where it does not
appenr that the ed had heen placed in any fear of violence from
the accused, to cha the with murder, even if their acts
prior thereto technically constituted an assault.  (Dietum per Graham,
E.J.)

5. Arreal (§ X1-—721 GRANTING LEAVE  TO APPEAL—CRIMINAL CAS)
FAIRLY ARGUABLE GROUNDS

The appellate Court on an

eriminal ease should grant the

arguable.  (Dietum per Ritehi

lication for leave to appeal in a

ve if the questions raised are fairly

6. Homiciog (§ 1117 ) —MURDER—MANSLAUGHTER—PROVOCATION,
If the defendants had no intention, when they assembled in front
of the residence of the deceased, bevond that of
his family, agninst whom they had some ill-feeling
their passions were inflamed by the production |
loaded gun, and the deceased used the gun as a elub and was mort
wounded by its idental dischur nd if the death was haste
the subsequent battery of the deceased by defendants in sudden and
uncontrollable passion on seeing the gun and hearing its discharge,
which eausged them to think they had heen shot at and that one of them
had been wounded by the shooting, althongh in f he had only been
hit with the stock of the gun, the crime of the defendants, if any, was
manslaughter, and not murder. (Dictum per Russell, J.)

annoying him and
and if, being drunk,
the deceased of

7. TrIAL (§ 1T A—40) —CRIMINAL CASE—INSTRUCTIONS TO JURY—SLIGHT
ING OF PRISONER'S DEFENCE IN SUMMING UP

It is a serious flaw in a eriminal ease if the directions to the jury

are not as earefully put in regard to the § .

of the prosecution. (Dietum per Ritchie, J.

|Bex v, Walton, 1 Cr, App. R

» a8 is the ease

approved. |

THe defendants were indicted, tried and convieted for the
murder of H. Kenneth Lea at Town Plot, in the county of
Kings.

Roscoe, K.C., for the prisoners, at the conclusion of the trial
asked for a reserved case, and in order to give an opportunity
to consider the questions to be reserved. further time was allowed
to present them formally for the consideration of the Court.

Sk Coarves Townspenp, C.J.:—After considering the
points submitted, the Court declined to grant a reserved case on
the ground that none of the points submitted raised any ques-
tion of law respecting which there could be any reasonable doubt,
and most of them raised no question of law unless it were some
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objection to the general character of the charge in commenting
on the facts in evidence to the jury,

From this decision the present appeal was taken.

Leave to appeal was granted, Mescuer and Dryspavg, JJ.,
dissenting.

W, E. Roscoe, K.C., in support of application :—Misstate-
ment ol the faets in the charge to the jury is ground for setting
aside the verdict and granting a new trial: Hawkins v. Snow,
29 N.S.R. 444; Taylor v. Ashton, 11 M. & W. 401, 417 ; Solarte
vo Meledle, T B.&C, 4355 Smith v, Dart, 14 Q.13.D. 105, 108;
Rex v, DeMarco, 17T Can, Cr. Cas. 497; Bridges v. Directors of
The North London R, Co., T E. &L App. 213, 234; Common-
wealth v, Poisson, 157 ) 510: Cunningham v, People, 195
1L 550, 567, If the Judge'’s charge did not amount to misdi-
rection, it was at least undue advocaey in favour of the Crown:
Hurdman v, Pulman, Cameron’s Sup. Ct, 115; Linn v, Common-
wealth, 96 Pa. 286, The facts were not put before the jury
that were pertinent to the case of the aceused: Dupuis v. Chi-
cago & NW. B, Co, 115 11 97; Rex v. Nicholls, 1 Cr, App. R.
167.

Inferences should not be drawn unless there is some sub-
stantial theory upon which to base them. They cannot be drawn
from civeumstantial evidence: .S, Fidclity Co. v. Des Moines
Bank, 145 Fed, Rep, 273, 279; Ruppert v, Brooklyn Heights R.
Co., 145 N.Y. 90; Dunn v, State, 106 Ind. 697; Manning v. In-
surance Co., 100 US, 693; People v. Van Zile, 143 N.Y, 368,

The ,illl‘)’ should not be directed to return a verdiet of mur-
der or manslaughter according as they find the facts.

Mere trespass upon a person’s property is not an excuse for
the use of a deadly weapon: R. v. Sullivan, Carr. & Marsh, 209;
Wild’s Case, 1 Lewin 214 ; Roberts v, State, 55 Am. Dee, 97, 101;
State v. Morgan, 38 Am. Dee. T14.

The burden is on the Crown of proving that the death of
Lea was eansed sooner than it otherwise would have been, had
the kicking by the prisoners not taken place. This proof is want-
ing. Evidence of experts as to what may happen in the future
should not be admitted as conelusive when it is merely specu-
lative: Briggs v. N. Y. Central and Hudson R. R. Co., 17T N.Y.
00 Atking v. Manhattan R, Co., 57 Hun 102; Johnson v. Man-
hattan R. Co., 52 ITun 111; Wharton on Criminal Evidence (ed.
1912), 620,

The burden of proving the proximate cause of death is on the
Crown: Commonwealth v. Costley, 118 Mass. 1; K. v, Long-
botham, 3 Cox C.C, 439; Miller v. State, 37 Ind. 432-439; R.
v. Price, 8 Cox C.C. 96; R. v. McIntyre, 2 Cox ('.C. 379; Epps
v, State, 102 Ind. 539; Commonwealth v. Hackett, 2 Allen 136,
141. Subsequent acts must be the efficient cause of death: John-
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son's Case, 2 Lewin 164; R, v. Martin, 5 C. & P. 128 Cunning-
ham v. People, 195 111, 550, 572; R. v. Martin, 11 Cox C.C.
136; R.v. Pym, 1 Cox C.C. 339. The Criminal Code, sees. 256,
258, was wrongly interpreted to the jury. As to the grounds
upon which inferences may be drawn: Hazel v. People’s Pass.
R. Co., 132 Pa. 96, 101; Taylor v. Yonkers, 105 N.Y. 202, 209,
Seales v, Mawhattan R, Co., 101 N.Y. 661; Leonard v. Miami
Min, Co., 148 Fed. Rep. 827; Whitchouse v, Bolster, 95 Maine
458 ; Montreal Rolling Mills v. Corcoran, 26 Can, S.C.C. 595, 600
Wakelin v. L. & 8. W. R. Co., 12 App. Cas. 41 at p. 45.

It is not sufficient to say that it was the unlawful act of the
acceused which caused deceased to handle the gun in the way he
did.  There must have been something in the way of necessity

or compulsion or well-grounded apprehension: K. v. Donovan,
b Cox C.C 399 R, v, Pitls, Carr, & Marsh, 284; B, v. Hickman,
S5C.&P151: K. v, Evans, 1 Russell on Crimes 666,

The direction as to Lea having died as the result of the orig-
inal injuries was caleulated to mislead.  Nothing was left to the
Jury, If the prisoners did not go to Lea with the intention ol
doing him Il-uhl»\.mun;\ likely to canse death, but with the
intention merely to annoy him, that is not malice which would
make the offence murder within the Code, sees. 259, 260

The jury were misdirected as to *“*shock.””  The preponder
ance of the medical evidence was to the effect that the wound
was one that would have been mortal in any case.  The facts
should have been put to the jury and it should have been left
to them to draw a deduetion.

The comment on the fact that formerly prisoners were not
permitted to give evidence, was unfair to the prisoners. The
reference to former convietions and character as affecting their
evidence was unfair, The eriterion of the value of a man’s evi
dence is the probability of his speaking the truth, and this is not
affected by a convietion for the non-support of his wife or for
an assanlt committed while drunk.

The evidence shewed that the deceased had not the symptoms
indicating shock. Evidence was improperly received as to the
effect of kicking in producing shock.

The jury should have been asked whether the prisoners knew
or were likely to have known the consequences of their acts. The
law was not stated to them: Code, see. 260,

There was no sufficient instruction in view of the intoxicated
condition of the prisoners as shewn by the evidence. What the
deceased did in striking with the gun is un element that should
be considered in dealing with drunken men: People v. Rogers,
72 Am. Dee. 484; R. v. Thomas, 7T C.&P. 817, 820 R. v.
Savage, 76 J.P. 32,

The charge introduced irrelevant matters, such as blackening

3—9 p.LR.
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N.S. the good name of the provinee, and was caleulated to inflame the T
T minds of the jury against the prisoners. assau
1912 Misdirection and non-direction are one and the same in erim- Curle
e inal cases: R. v. Gibson, 18 Q.B.D. 537; K. v. Brooks, 11 O.L.R. A

R"f‘ 525; R. v. Farrell, 20 O.L.R. 182, 187; R. v. Blythe, 15 Can. The
Graves,  COr. Cas. 224 R. v, Theriault, 2 Can, Cr. Cas. 444; Prudential 7th e

—_ Ins. Co. v. Edmunds, 2 A.C, 507; Hawkins v. Snow, 29 N.S.R. 275
Argument  444. Bisbing v. Third National Bank, 93 Pa. 79. ]
H. Wickwire, K.C., and 8. Jenks, K.C., Deputy Attorney- favou
General, contra:—The evidence shews ill-feeling and threats on erean
the part of the prisoners towards deceased. There is evidence exper
from which an inference ecan be drawn of an assault upon Lea advar
S before the discharge of the gun, such as the finding of a hole in relev:
the door, which was not there before, and a bottle inside. E
M There is no evidence that the prisoners were too drunk to propi
know what they were doing. There is an inference that they ated |
were not telling the truth from their denial that they kicked tion «
Mrs. Lea, and their failure to make such denial when they were of de
i tried for the assault committed upon her. The effect of the evi- quent
13 i dence is to shew that Lea died from shock. No conviction will R

be set aside or a new trial ordered simply because some evidence
l", has been improperly admitted or because something not accord- G
"3 ing to law was done on the trial, unless some maiterial miscar- of the
f riage of justice has resulted: (1907) L. R. Staiutes 101, sec. 4; Lea.
Allen v. Rex, 18 Can. Cr, Cas. 1, 44 Can. S.C.R. 331, M
B The rule for granting a new trial where there has been mis- to res
direction, although there may have been sufficient evidence to It
4 warrant the jury in convicting, is not the same as where evidence refer
has been improperly admitted, thus usurping the functions of homic
the jury. B;
Unfair summing up is not a sufficient ground for granting a

" new trial: Hepworth’s Case, 4 Cr. App. R. 128; Beeby's Case, 6 il
} Cr. App. R. 138; Cohen’s Case, 2 Cr. App. R. 197. pe
The question is not whether the jury might, but whether they "
M. wounld have given a different verdict: Donoghue’s Case, 3 Cr. wl
*" App. R. 187; Edward Hay’s Case, 2 Cr. App. R. 70; Smith’s or
Case, 2 Cr. App. R. 214, Se
N If issues in substance are put to the jury in the summing up (a
g the omission of the defence is no ground for a new trial: Brad- killed
i shaw’s Case, 4 Cr. App. R. 280. (t
The question is, Did the error influence the jury? Stoddart’s bodily

Case, 2 Cr. App. R. 217, 245; Norton’s Case, 5 Cr. App. R, 65, cause
76; Atherton’s Case, 5 Cr. App. R. 233; R. v. Swyryda, 15 Can. Se
Cr. Cas. 138; R. v. Colling, 12 Can. Cr. Cas. 402; K. v. Lew, the ol
1 DR, 99; R. v. Higgins, 36 N.B.R. 18; K. v. Craig, 7 U.C.C.P. cours(
239; R. v. Sylvester, 1 D.L.R. 186, 45 N.S.R. 525, and on appeal 4 that {

=

in the Supreme Court of Canada (not yet reported); R. v.
! Michaud, 17 Can. Cr. Cas. 86; R. v. Paul, 18 Can. Cr. Cas. 219. 4 follow
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The accidental discharge of the gun was the result of the
assault committed by the acensed: Fenton's Case, 2 Lewin 179;
Curley’s Cose, 2 Cr. App. R, 109,

As to eausation, Wharton on Homicide, see. 22: Adams v.
The People, 50 Am. Reps. 617; Bishop’s Criminal Law, vol. 2,
Tth ed., see. 658; Code, sec, 61; Pockett v, Pool, 11 Man. L.R.
275,

The defence was properly put as regards every matter in
favour of the accused. As to the definition of murder: Tasch-
erean’s Crim. Code 207. Questions that ecould not be put to an
expert witness a year ago may be permitted to-day throngh the
advance in scientific knowledge. There is no such thing as legal
relevaney in English law.

Evidence of rough treatment and abuse of deceased was
properly received. There is no evidence that death was acceler-
ated by removal to Halifax, that will not apply to the aceelera-
tion of the death by kicking. There is evidence that the death
of deceased was accelerated by his treatment by accused subse-
quent to the gunshot wound.

Roscoe, K.C., in reply.

GrauaM, E.J.:—The three defendants have been convisted
of the murder at Town Plot, in King’s County, of 1. Kenneth
Lea.

Misdirection mainly is complained of. There was a refusal
to reserve or state a case and there is an appeal.

It is difficult to discuss the question of misdirection without
referring to the provisions of the Criminal Code applicable to
homicide, murder and manslanghter.

By see. 252

Homicide is enlpable when it consists in the killing of any person
either by an unlawful aet or by an omission without lawful excuse to
perform or observe any legal duty, or by both combined; or by causing

& person by threats or fear of violence (or by deception) to do an act

which causes that person’s death, or by wilfully threatening a chill

or sick person.

See. 259. Culpable homicide is murder

(a) If the offender means to cause the death of the person
killed.

(b) If the offender means to cause to the person killed any
bodily injury which is known to the offender to he likely to
cause death and is reckless whether death ensues or not.

See. 260 has an application to this case, but exists in lien of
the old formula as to murder by killing without intent in the
course of committing a felony, but now differing materially from
that formula.

These two sections Crankshaw (page 279) has condensed as
follows :—
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The effect of the ahove sections is to divide murder into two classes.
— One class includes eases in which the offender means either to causo
death or to eause bodily injury to his knowledge likely to result in

death.
H REX And the other class ineludes eases in which in order to facilitate the
" commission of any of the offences specified in see. 260, the offender,
GRAVES, whether meaning or not meaning to eause death, and whether knowing

or not knowing that death is likely to ensue, inflicts (a) grievous bodily
injury upon, (b) administers drugs to, or (¢) stops by any means the
breath of anyone and thereby eauses death,

Graham, E.J,

262. Culpable homicide not amounting to murder is man.
slaughter,

The deceased died within two days after the casualty from
shock produced by a gunshot wound in the groin, plus, according
to the theory of the Crown, bodily injuries alleged to have been
committed by the defendants after the discharge of the gun and
the shot wound had taken place.

I will refer to these more specifically after

Mrs. Lea says (I quote nearly all of her examination-in-
chief) :—

Q. Did you see these people? A, Yes, they were on the lawn.

Q. What were they doing? A, Dancing and singing.

Q. Were they within the lawn shewn on G/2? A, Yes, they were.
i | Q. What were they doing? A, Singing, dancing, swearing, anl
! ( making a great noise.
i Q. What did you do? A. After I saw one of them come near the

cards.

e S e

L

| house I went to fetch my husband.

! Q. Which one was that? A, Harry.

: Q. Did you find your husband? A. I found him in the lane behind
t the barn.

! Q. What did he do? A. He eame with me to the house.

Q. What did he do then? A,-He stayed in the house for some
4 minutes.

Q. During this time what was going on outside? A, Still the same
| noise,
Q. Then what did Mr. Lea do? A. He went out and asked them
i to go away.
M Q. Did you seo him go out? A. Yes.
1 Q. Did you hear what he said? A. Yes, I heard him ask them to go.
Q. What did they say? A. They said they were as good as he was
! and that they were not on his land.

Q. Where were they then, having regard to the photograph? A, They
were at the point marked X on G/2,

Q. What did Mr, Lea do then? A, He came back into the house.

Q. Did you see the prisoners after he came back? A. Yes, they
were pretty much in the same place.

Q. How long did Mr. Lea remain in the house? A. Five or ten

minutes, perhaps, .
Q. Then what did he do? A. He went out again and ordered them
! to go off,

Q. Did you see him go out? A, Yes.
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Q. Did you hear what he said? A, Yes,

Q. Tell us as near as possible what he said? A. I think he said,
““You fellows must be off."’

Q. What did they do? A. They swore at him.

Q. Where were they then? A. They were nearer the house.

Q. What did Mr. Lea do then? A, He eame back into the house.

Q. How long was he there? A, Some minutes,

Q. What did he do then? A, He took his gun and loaded it

Q. What sort of a gun was it? A. A double-barreled one; one bar
rel for shot and one for ball,

Q. What did he put in it? A, He put in a eartridge.

Q. Did you see him? A. Yes,

Q. What did he do then? A. He went out

Q. Where did he go; through what door? A, Through the front
door.

Q. The front door shewn on G/2? A, Yes, that is the door
! AL To the head of the steps

Q. Where from there did he g

Q. You saw him? A, Yes,

Q. Did you see the prisoners then? A, Yes, 1 did.

Q. Where were you? A, By the dining room door.

Q. That is the door on the east of G/2? A, Yes

Q. Where were the prisoners then? A, They were about three yards
from the steps,

Q. What did you see or hear then? A. T heard Mr. Lea say, [
will give you one more

chanee to go or 1 will fire,”’

Q. What did they say? A, Fred said, ** Fire away, I am not afraid
to die.”’ :

Q. Had they anything on the lawn? A. They had a bottle

Q. What were they doing with it? A. They were drinking out of it.

Q. What occurred after you heard Fred say **Fire away''? A, 1
heard a rush of feet and loud talking.

Q. What is there at the bottom of these steps? A, There is a plank
walk,

Q. Where did you hear the rush of feet? A, On the wood

Q. Anything more? A, Then I heard the report of the gun,

Q. How many reports did you hear? A. Ouly the one

. What did you do? A. I rushed out on the verandah through the
din. g-room door.

Q. Where was Mr, Lea?! A. On his back on the verandah.

Q. Where were the Graves? A. They were all round him kicking
him.

Q. What else oceurred there? A, They tried to pull him up and let
him fall back. Then they dragged him to the verandah railing.

Q. Look at G/1 and tell me which railing it was? A, That is the
one at the point marked X.

Q. Who dragged him to the railing? A. I think all three.

Q. What did you do? A, I tried to defend him.

Q. What oceurred? A. They tried to stop me.

Q. Who! A. I cannot say who; one or more of them.

Q. What did they do? A. They pulled me and kicked me and tried
to pull me away; they tried to put him over the rail.

Q. Where was his head? A. It was outside the railing.

Q. What oceurred after that? A. I don’t know anything else until
I saw him on the grass,
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Q. Did you see Florence Wright and Edith Horne? A. T saw Flor-
ence. Edith was there; T ean’t say when.

Q. What was the next that you know of Mr. Lea? A. He was lying
on the grass,

Q. Look at G/1 and tell us where he was? A, He was about where
the plank is on G/1 south of the house

Q. Where were the prisoners? A. They were all round him.

Q. What were they doing? A. They were still kicking him.

Q. What did you do? A. I knelt by my husband and tried to stop
the bleeding.

Q. Did they do anything more? A. One of them kicked me and
tried to pull me away.

Q. Were they saying anything on any of these oceasions? A. They
were still making a noise, a confused shouting and swearing,

Q. When you first went out did you hear Mr. Lea say anything?
A. Yes, he said, “‘T elubbed the gun; T clubbed the gun.’’

Q. When you were on the ground, trying to staunch the blood, they
kicked you again? (Objection to repeating evidence.)

The Court here adjourned until 2 p.m.

On resuming:—

Q. You had a maid at the house? A. Yes.

Q. What was her name? A. Florence Wright.

Q. Was she there at this time? A. Yes, she had just got back.

Q. Did you see her shortly after you went out on the verandah?
A. Yes.

Q. What did she do? A. She went to the neighbours for belp.

Q. Did anyone come? A. Yes, Mr. Tobin and Mr, Starr.

Q. Who eame first? A. Mr. William Tobin.

Q. What Mr, Starr eame next? A. Mr. Richard Starr.

Q. Did anyone else arrive after that? A, Yes, old Mr. Tobin—Mr.
John Tobin and Mr. Merritt.

Q. What became of Mr. Lea after they came? A. He was carried
into the house.

Q. Through what door was he taken in? A. The front door.

Q. That is the door facing east? A. Yes

Q. To what part of the house was he taken? A. To the parlour.

Q. Who earried him in? A, Richard Starr and Fred Graves.

Q. Did you see the prisoners in the house after Mr. Lea was taken
in? A. Yes, I saw them all.

Q. Did anything oceur there as far as they were concerned? A. They
would not go out when they were asked to.

Q. From the time you eame out the front door at first until Mr. Lea
was removed from where he lay on the grass. did you hear the prisoners
say anything? A. Yes, I heard Harry Graves say that he had had a
lot against Mr, Lea for a long time, that he had got him now, and
would have him straightened out before to-night,

Q. What doctor first arrived? A. Dr. Morse, from Port Williams.

Q. Do you know how he eame! A. No.

Q. What beeame of the prisoners after they went out of the house!
A. They were in the yard making a noise.

Q. What doing? A. Shouting and generally making a noise.

Q. Did Mr. Lea say anything about the occurrence shortly after he
was taken into the house? About how this oceurred?

9D
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(Mr. Roscoe, K.C., objects to evidence unless made in view of ap
proaching death.)

Q. (By Mr. Roscoe) How long after the shooting or the report of
the gun did this intended conversation take place? A. T cannot tell
you how long it was after the report of the gun, but I ean tell how
long it was after he was taken into the house. [ think it was between
five and ten minutes after he was taken into the house, It was as soon
as the men had gone out.

Q. What men? A. The Graves,

Mr, Roscoe, K.C.:—What the deceased said at the time the thing
was going on is part of the thing itself and is admissible, but a
narration after the thing occurred is not part of the res gestae.

Mr, Wickwire, K.C.:—1 tender the evidence as part of the res
gestae: Gilbert v. The King, 38 Can, S,C.R. 288,

Tue Courr:—Do you press the question?

Mr. Wickwire, K.C.:—1I do not consider it of sufficient importance to
take any risk.

THE COURT:—My impression is that it is a continuous matter, and
that being my impression, T will allow you to ask the question if you
run the risk.

Mr. Wickwire:—I will not press it.

Q. Did you see them again? A, T saw Fred.

Q. Where? A. He tried to get in the front door.

Q. What did he do? A. He rang the hell. The door was locked.

Q. Were there other medical men there? A. Yes, Dr. Moore of
Wolfville, and later Dr. Moore of Kentville.

Q. Did you see anything on the verandah? A. T saw two things.
I saw the gun broken and T saw a bottle lying there

Q. What sort of a door was on the dining-room? A. A wire sereen,

Q. In what condition was it when youn came out? A. It had a hole
in it

Q. Before that how was it? A. It was intact—there was no hole.

Q. What else did you motice then? A, Fred Graves was streaming
with blood. T did not see Mr. Lea bleeding then.

Q. Did you see any blood subsequently? A. Later in the evening,
yes.

Q. Looking at G/1, what is on the south side of the verandah?
A. A flower bed.

Q. How is it kept up? A. There is a piece of wood holding the bed
and stakes in that.

Q. On G/1 you indicated by an X where you saw Mr. Lea on the
rail; direetly under that was there a stake? A. Yes, there was one.

Q. Did you examine the board there and the stake?

(Mr, Roscoe, K.C., objeets to leading.)

Q. T asked if you examined that board and stake? A. T did that
evening.

Q. What was the result of your examination? A. There were blood
stains on it.

Q. Who were in your house that night? A. Mr. and Mrs. Harry
Brown, Richard Brown, and Dr, Moore of Wolfville.

Q. What was done the next morning? A. They took my husbund
to Halifax by the early train.

Q. Where to? A. To the infirmary.
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Q. How long did he live? A. Twenty-four hours from the time we
took him to Halifax,

Q. What have you to say of his previous physical condition? A, He
was a man in excellent health,

Q. Previous to the time you have referred to, had you seen the pri-
soners the Sunday before? A. No.

Cross-examined :—€Q. T said there was a discussion about their being
on his property and you said no? A. I misunderstood you.

Q. There was such a discussion? A. Yes,

Q. Was that the first or the second time he went out? A. 1 think
it was the first time.

Q. How long after that was it before Mr. Lea went out with his
gun? After the discussion about their being on his land? A, It may
have been twenty minutes or a quarter of an hour.

Q. Where were you then, when he went out with the gun? A, In
the dining-room.

Q. Where was the gun kept? A, In the hall.

Q. Could you see the Graves when he went out with the gunt?
A, Yes,

Q. From where you were sitting in the dining-room? A. From
where 1 stood in the dining-room.

Q. Did you remain where you were until you heard the report of
the gun? A, Yes.

Q. How far was that, where you were standing, from the east ver-
andah? A. I was close to the door leading to the east verandah.

Q. Were you looking out? A. Yes.

Q. The next you saw of Mr. Lea, after he went out with the gun,
he was lying on the verandah? A, I saw him on the verandah with
the gun.

Q. Where were you when you sereamed? A, I was on the verandah,

Q. Did you eall for any person? A. I called for Florence Wright.

Q. Harry said to Lea, You have killed Fred? A, Yes,

Edith Horne, who was in the house visiting the maid, as to the bottle
and the hole in the door, says she went on the verandah when she
heard the report of the gun.

. Which way did you go out? A. Through the front door.
. Did you notice the door? A, Yes,
. What about it? A, There was a hole in it.
. Was there anything there? A, There was a glass bottle.
. Where? A. Inside the dining-room door.
. Was it there before that? A, I don’t think.
. What did you see after you got out? A, I saw Mrs. Lea and
Fred Graves on the verandah.

Florence Wright, the maid, as to the bottle and the hole in the door,
saysi—

Q. What sort of a door goes on the verandah from the dining room!
A. A wire sereen door.

Q. In what condition was it before this? A. It was quite intact.

Q. Were there any holes in it? A. No.

Q. Did you notice it then? A. Yes.

Q. In what condition was it? A, There was a great hole in it.
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Q. Did you see anything else? A. T saw a bottle inside the door.

Q. Having regard to the hole in the door, where was the hottle!?
A. Tt was just inside,

Q. What condition were the men in? A, They were very drunk.

Q. All of them? A, Yes.

The hole in the sereen door spoken of by the witnesses was
caused, according to the theory of the Crown, by the throwing
of a bottle, out of which the defendants had been drinkinge cider
in front of the house, It is not shewn at what time the hole
was caused by the bottle, if it was eaused in that way. It may
have been after the discharge of the gun or before: that was
all for the jury. In the summing up the incident is sometimes
referred to as if the bottle had been thrown at Lea and some-
times as if it had been used to strike at him with. But there
is no evidence other than the existence of the hole in the sereen
door and a bottle on the verandah to support the theory of an
assanlt before the discharge of the gun, and there was no hattery
or it would be unlikely that the bottle cansed the hole

In the summing up none of these provisions of the Code which
I have quoted, or their effect, were mentioned or explained to
the jury. Some of the other provisions were read. Instead the
old definition for the distinetion hetween murder and manslaugh
ter were used. Thus:

The erime of murder is defined by our best

1 authorities
as the killing of a human being with malice aforethonght express
or implied, The crime of manslaughter is defined us the unlawfal
killing of another without malice aforethonght ecither express or implied,
You will observe that the distinguishing feature between the two
erimes is the existence or non existence of malice on the |
aecused towards his vietim.

rt of the

I will now call your attention to another rule of law which is of
importance in connetion with this case. It is that where one is
killed by another in doing some unlawful act not amounting to felony
or naturally tending to cause death or g

bodily harm, without
mal

, or unintentionally, it is manslaughter.

The prisoners were unlawfully on Mr. Lea's property and were cre
ating a disturbance there by their disorderly conduet, and that is in
itself an offence in law. Although they could not have contemplated
that the gun would be discharged as the result of their aetion, yet
as in the result it did they would be responsible for it and it would
constitute the erime of manslanghter, provided there was no malice on
their part in doing what they did. On the other hand, if a party
while engaged in the commission of a felony kills another, it becomes
murder and not manslaughter. What is meant by that is this: Sup
pose these men had come there at night for the purpose of ommitting
burglary, and in the course of the commission of that net Mr. Lea
had been killed, that would be murder beeause they then would have
been there committing a felony. If & man breaks into yonr house at
night and you are killed u the defence of your house, whether by the
discharge of a gun in your own hands or not, the burglars are respon
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sible as for murder, because they are there at the time engaged in
the commission of a felony. In the case of a mere trespass, ns this
might be, it would amount to manslaughter. Now, if one commits an
assault upon another not likely to eause death, but death ensues, it 18
manslaughter. I hope that T am impressing the law upon you, hecause
this case is a difficult one. It is difficult for the Judge to make clear
to the jury these nice distinetions, and perhaps, for that reason, T had
better repeat what I have said. If a man goes on the property of
another as a mere trespasser and in the course of such trespass com-
mits an assault or anything of that kind upon the owner of the prop-
erty and death results, although he may have had no malice, if he is
there unlawfully he is guilty of manslaughter. If, on the other hand,
he went there with some wicked purpose, or with the intention of com-
mitting a felony, it would be murder. That is the distinetion that
the law draws between the two offences. The rule that will reduce
the crime of killing another from murder to manslaughter is the ab
sence of malice or ill-feeling towards the deceased. If there was no
malice or ill-will the erime would be manslaughter. If the evidence
satisfies you that the accused, although not intending to kill the de-
ceased, in what they did, were actuated by malice and ill-will, and that
his death resulted as a consequence of their unlawful conduct, it will be
murder and not manslaughter,

I am not now urging an objection to the use of the old defini-
tions in a summing up if it can be carried out successfully.

The ecommon law is pretty much the same as the Code in this
part.

But the formulas of the Code are just the formulas which
have been used in England by the Judges, although they have
no Code. The word “‘malice’” had to be avoided because of its
meaning. This is what happened here. The word ‘‘malice’” was
defined to the jury in its popular sense of ill-will, spite, or
grudge; in fact, the words ‘‘malice or ill-will’’ is a common ex-
pression throughout, while the citations of or references to the
common law of course contained that word in its legal sense in
connection with homieide.

I quote from the instruction in the summing up :—

The jury here retired, but later requested directions on the subject
of malice. Having returned:—

Tue Coukt:—I thought I had defined that fully. ‘‘Malice’’ is
where a man has ill-will towards another—any kind of wicked feeling
towards his neighbour, If you come to the conclusion that what these
men did resulted from hatred or dislike, or ill-will, that would make it
murder. If there is evidence to satisfy you that these men were influ-
enced by spite or ill-will, that with the other facts would constitute
murder. But you must not find them guilty of murder unless you are
satisfied from the evidence that they had a grudge, or spite or ill-will
against Mr. Lea.

A Juryman asked for further directions as to premeditated murder
and malice.

Tug Covrr:—Premeditated murder would be an agreement to com
mit murder before they went there. There is not the slightest evidence
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of that, But if the grudge was there and they went there without any
premeditated intention, if their acts were induced through ill-feeling,
that would constitute murder. If you are satisfied that what they did
was not done through ill-will, that would he manslaughter

A Juryman:—Then we do not need premeditation; all we need is
malice?

THe CourT:—All you need is malice,

A Juryman asked for further instruetions as to the distinetion he
tween murder and manslaughter,

THE COURT:—Tt is enough if they did the acts with malicious intent.
If in carrying out the acts that t did after they got there there
was malice, that would be malice sufficient to constitute murder. There

is no evidence of premeditation here. I think that when they went
there they had no intention of doing unything of the kind, hut it arose
from what occurred afterwards,

The jury then retired.

Roscoe, K.C.:—1 think your Lordship should say to the jury that
if the final acts eausing the death of Mr. Lea, so far o5 dofendants
were concerned, were committed in the heat of provocition by acts of
Mr. Lea, the killing of Mr. Lea would not be murder,

THE COURT:—I1 espitined to them about provoeation. However, |
will recall them.

The jury having Ix recalled :—

THE COURT:—After you were here, Mr. Roscoe called my attention
to something that he would like me to say to you in reference to pro
voeation. I think I went fully into that question, as to when provoea
tion would reduce the erime from murder to manslaughter. However,
Mr. Roscoe wants me to draw your attention to the fact that if you
think that at the time when they assaulted Mr. Lea there was such
provocation on the part of Mr. Lea to them as took away their judg
ment, then it would reduce the crime from murder to manslaughter.
That is correct. But if after they got there they were carrying out
a grudge, if they had it, it constitutes murder.

A Juryman:—If they had malice it is as bad as if they had pre-
meditation?

THE COURT:—Yes.

A Juryman:—Would they have to have that malice at the time he
was shot?

THE CoUrT:—Yes, they would have to have the malice at the time.
If they had these malicious feelings or this antipathy towards the
deceased, it must have existed at the time they did what caused his
death, even though they had no intention of doing it before they went
there. You must gather the existence or non-existence of malice from
what they did at the time. You must take into consideration the
threats made beforehand, although I do not know what value you will
put on them, to show bad feeling towards Mr. Lea,

A Juryman:—Is it necessary to prove that just before the crime
was committed—a few minutes before—they had malice?

Tue CourT:—What I have told you is that if there was malice you
can gather it from the facts of the whole transaction. If you think
from the facts proved that they had this ill-feeling during the time
that they were doing the injuries, then it is malice.

The jury then retired.
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The meaning of *‘malice aforethought’” in its legal sense may
be learned from the report of the eminent commissioners who
prepared the Draft Code of England, from which the Canadian
Criminal Code is copied, viz., Lord Blackburn, and Barry, Lush,
and Fitzjames Stephen, JJ.
3:—*‘The present law may, we think, be stated with
sufficient exactness for our present purpose somewhat as follows :
Murder is culpable homicide by any act done with malice afore-
thought. Malice aforethought is a common name for all the
following states of mind :— .

‘““(a) An intent preceding the act to kill or to do serious
hodily injury to the person killed, or to any other person.

*(h) Knowledge that the act done is likely to produee such
consequences, whether conpled with an intention to produce them
or not,

“(¢) An intent to commit any felony.

“rd) An intent to resist an officer of justice in the execution
of his duty.”

At page 15 of their report they said: *“*We have avoided the
use of the word ‘malice’ throughout the Draft Code, because
there is a considerable difference between its popular and its
legal meaning. For example, the expression ‘malice afore-
thought’ in reference to murder has received judieial interpre-
tation which makes its use positively misleading.”’

In this case the use of the word ‘‘malice’” not only led to
what I think is confusion, but in the circumstances here was
prejudicial to the prisoners, as I shall presently shew,

Then the word ‘‘felony’” is a dangerous word to use as it was
nsed unless it is explained to a jury, and in this case its intro-
duction was unnecessary because the acts were not committed in
the course of committing a felony, and see. 260 of the Code,
which specifies those erimes in lien of felony did not apply at
all to the case.

But to associate it thus:—

If, on the other hand, he went there with some wicked purpose or

with the intention of committing a felony, it would be murder,
is very misleading to the lay mind.

I shall deal with the subject of the gunshot wound first.

It was caused by the deceased striking one of the defendants,
Fred Graves, a severe blow on the head with a gun which the
deceased had clubbed and which was loaded and cocked, the con-
cussion causing the gun to be discharged into his own body. The
gun was broken in two pieces by the blow, Mrs, Lea says: *‘ Fred
Graves was streaming with blood.”’

In the ordinary way of speaking one would say that the
gunshot wound was caused by the discharge of a gun produced,
controlled and discharged by the deceased, a free agent, rather
than by the defendants, one of them supplying only the head
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against which the coneussion was produced ; that the voluntary N.S.
act of the deceased supervened upon a condition, not a canse.
But it is contended in effect that the defendants caused the
deceased to strike Fred Graves on the head with the gun, or at
least caused the discharge of the gun. ",f‘
The only provision of the Code at all applicable to such a  (paves.
case is the last part of see. 252, already quoted, namely, causing
a person by threats or fear of violenee to do an act which cansed
that person’s death. That provision covers an indirect killing.
In respect to this branch of the case, the learned Chief Jus-
tice who tried the cause said, in part, to the jury. The passage
follows the last extract which I have quoted:

I will next draw your attention to the law bearing upon one

8.0
1012
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 the
most important features of the case. There is a common idea, or 1
have heard it said, that beeause Mr. Lea held in his own hand the
gun the discharge of which inflicted the wound which proxims

contributed to his death, the aceused are not r

ely

for that part
of the affray, I have heard that—and probably you have—that they

ponsib

did not shoot him. It would Le n sorry business if that were the law
It would be absurd if such were the law.  They are res
caused Mr, 1

isible if they

to do the act which resulted in the discharge of the
gun as much as if they seized the gun and discharged it into him
Did they rush at him with the intention of assaulting him, and did
Mr. Lea then use the gun? 1If so they are as responsible as if they
seized the gun and discharged it into him.

A person may be responsible for the death of auwother either as

murder or manslaughter, provided it was caused by his unlawful act

resulting in corporal injury.’’

The unlawful act there, as I have pointed out, would be the men
assembling in a disorderly way and trespussing on Mr. Lea's property
and refusing to go away when asked.  They would not be responsible

unless their unlawful act contributed to his

ith, but the unlawful
act need not be the sole eause of his death, It is not ne

sary that
the shooting alone should be the cause of his death, but if it resulted
in his death the prisoners are responsible for either murder or man

slaughter according as you find the cireumstunces. In a le
of great authority it is laid down as follows:

“If the direct cause of his death is an act of the deceased himself,
reasonably due to the accused’s unlawful conduet, as in th
a person by actual assault or threat of violenee eau

work

¢ where

nother to do
an act resulting in death, then the accused is responsible.”

Was Mr. Lea's act in taking hold of the barrel of the gun due to
the attempt of the accused to assault him? That is for you under

the evidence. The best way of conveying to you the meaning of this
rule is to apply it to what oceurred here. If it was the unlawful act
and conduet of the deceased which caused Mr. Lea to handle the gun
in the way he did, taking the barrel in his hands and using the stock
to defend himself against their assault, they are responsible for the
consequences. That that is the law is elear as day. There are two
or three cases in the English reports which will illustrate the point,
and 1 have taken the precaution to get every authority which 1 thought
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would illustrate the point or help you to reach a conclusion. Tn one
of these cases the deceased was assaulted and forced to jump into a
river, whereby he was drowned. There the accused was held respon-
sible for his death. Although the accused did not force the deceased
into the river, yet his unlawful act caused him to jump into the river,
and so he was drowned. Here the unlawful act of these parties in
assaulting Mr. Lea, if you find that they did so, eaused him to use
the gun in the way he did, and the gun going off eaused his death.

T will read you another case from the English reports, and you must
remember to the English authorities we look. 1In this case the deceased
was riding on horseback when he was assaulted by the accused. The
deceased put spurs to his horse in order to escape, which caused the
horse to winee, and he threw the deceased and killed him. The pris-
oner in that case was held responsible for the death of the deceased.

In another case threats of violence against his wife caused her to
get out of a window in order to escape, when she fell to the ground
and was killed. Tn that case the accused was held responsible for the
death of his wife. He did not make her get out of the window or
cause her to fall, but he did an unlawful act which resulted in her
jumping out of the window and being killed.

Now I should think with these illustrations and what T have said
on this part of the case you should be clear in your own minds as
to what the law is.

And in dealing with another matter he said: ““What T mean
is that although one of them only may have struck a blow, or
caused the gun to go off, they are one and all responsible, ete.”

The three cases mentioned in the summing up are: R v.
Pitts, Carr & Marsh. 284 (jumping into the river) ; R. v. Evans,
1 Russell Cr. Law 666 (jumping out of the window), and R.
v. Hickman, 5 C. & P. 151 (thrown from a horse on fleeing, hav-
ing been assaulted and struck with a stick). They have found
a place in the provision of the Code just mentioned and are all
founded upon the condition of a deceased being put in a state
of fear by the violence of the defendant, namely, that the de-
ceased, in doing the act which caused his death, was moved
by a well-grounded apprehension of immediate violence. Under
such circumstances the theory is that the act of the deceased
cannot be regarded as voluntary, but is merely the exercise of
a choice between two evils, and so is directly dependent upon
the act ereating the condition which required the election. Al-
though a defendant’s act was not the immediate cause of the
homicide, and the act of the deceased was, yet the later inter-
vening cause is neutralized because the preceding act took away
tie power of volition from the deceased.

In respect to the two quotations in this passage from vol. 21
Cyclopedia of Law and Procedure 694, 697, in the first
one the writer of the article is not, as the context shews, dealing
with the cause of a cause at all, but any direet cause.

In the second quotation the writer is dealing with the subject
which is provided for in the provision of the Code just men-
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tioned, and for it he cites in the note a note of the three English
cases to which I have already referred and some American cases.
But all of these, as far as I can gather, like the English cases,
proceed on the ground of fear, causing in the one instance a
person to jump from a railway train, or directly causing the
person’s death by forcing him to take a course directly tending
to his death. With us the law is all in this provision of the
Code. I prefer it and I think it is fairly easy to construe
There must, I should think, be a well-grounded fear and appre-
hension of immediate danger. The cases insisted on that. The
expressions ‘‘causing’’ and ‘‘cause’’ mean, I think, *“directly
cansing’’ or “‘cause,’”’ not remotely ‘‘causing’’ or ‘‘cause.” I
refer to Reg. v. Tower, 12 Cox C.C. 530; Reg. v. Bennett, 1 Bell
CC. 1

I notice that the word *‘forcing’’ is used in respect to this
class of cases in more than one text-book; also the word **com-
pvlliDR‘”

I think also that this provision as to causing a person through
fear of violence was a necessary addition to see. 252 and is not
already included in the earlier part of the section,

In this summing up the question of a state of fear from vio
lence was not put before the jury at all.  The evidence, indeed,
does not shew that kind of a case. It was put forward as law
that if it was some unlawful act, as an assault on the part of a
defendant which resulted in the deceased’s act causing the gun
to be discharged into his body, then the defendant would be
responsible ; that the intervening voluntary act of the deceased
was not to be taken as the direct cause of his death, but the
carlier act was the cause. Take this extraet, for example:

Here the unlawful act of these parties in assaulting Mr. Lea, if you

find that they did so, caused him to use the gun in the way he did

and the gun going off caused his death,

I think with deference that without the element of fear called
for by the provision of the Code, there is no sufficient causal
connection.

If the attempt of the learned counsel for the Crown to estab-
lish an assault from the bottle and door matter was due to the
desire to make the case fit the passage in 21 Cye. 698, namely :—

If the direct cause is an act of the deceased himself reasonably due
to defendants’ unlawful conduct as in the case where a person by
actual assault or threat of violence causes another to do an act result-
ing in death.

I think the law fails as well as the facts.

The provision of the Code does not contain that expression
either ‘““unlawful conduct’” or ‘‘actual assault.”” There must be
produced a ‘‘fear of violence.”” Of course it may be produced

by an assault. But unlawful conduct or assault without that is
not there.
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We are not to have two laws on this subject, 1 suppo-e, the
provision of the Code and the passage in the Cyclopedia. An
actual assault, apart from fear of violence, may be good Amer-
ican law, but it is neither the English common law nor the Code
law.

The learned counsel for the Crown sought to uphold this view,
namely, that irrespective of the question of fear and of the pro-
vision quoted, there was in this case a chain of causation from
the defendants’ illegal act. For this he urged and seemed to
require the fact of an assault. I suppose on the strength of the
bottle and the door incident down to the shot wound. 1T do not
agree.  Whether it is to be regarded as caused by the final act
voluntary on the part of the deceased or as an aceidental dis-
charge of the gun, any chain of causation was severed by that
final act of the deceased.

In Rexr v. Waters, 6 C, & P, 328, a charge of manslaughter,
the first witness for the prosecution swore that the deceased’s
boat being alongside the schooner, the prisoner pushed it with
his foot and the deceased stretched out over the bow ot the boat
to lay hold of a barge to prevent the boat from drifting away,
and, losing his balance, fell over and was drowned. On that day
the priscner and the deceased had some dispute about paying for
spirits, and, both being intoxicated, a good deal of rough joking
had taken place between them.

Park, J., after consulting with Mr. Justice Patterson, said
that his learned brother and himsell were

of opinion that if the ease had rested on the evidence of the first wit

ness it would not have amounted to a ease of manslaughter,

Campbell, CJ)., in People v. Rockwell, 39 Mich, 503, where
there had been a convietion of manslaughter, said :

The death occurred during o dispute coucerning the possession of a
horse.  Roekwell was shewn to have struck Wilber with his fist and
knocked him down. It was not shewn directly how he was killed, but
it appeared distinetly this blow did not kill him. The facts indicated
cither that Rockwell kicked him after he fell or else that he was killed
by the horse trampling on him.

The jury came in and asked the Court to instruet them

whether the respondent would be guilty if he knocked Wilber down

and the horse jumped on him (Wilber) or kicked him and thus killed

him.

The Judge reiterated what he had already instructed them,
namely :—

That if the blow was not justifiable and Wilber so fell that the horse
jumped and struck Wilber and killed him with his feet or kicked him,
respondent was guilty. °
The Court reviewing the convietion said :—

It is impossible to maintain such a charge without making everyone
liable, not only for natural and probable consequences, but for all pos-
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sible consequences und circumstances which immediately follow a
wrongful act. There was no neeessary connection between the aet of
respondent and the conduct of the horse, which he cannot be said
from the record to have been responsible for.

And the prosecution was earried no further by direction of
the Court. 1 also refer to Reg. v. Ledger, 2 ¥. & 1. 857; Kelly's
Cac 2 Lewin 193; Thompson's Case, 2 Lewin 194 ; and to Whar-
ton 1 Homieide, 3rd ed., p. 30:—

As o general principle we may hold that to ereate eriminal respon-
h must have resulted from the malicious

sibility for homicide, the des

or negligent conduct of the defendant through the ordinary ageney of

physieal laws, and must not have been eaused by the interposition of

an independent human will, not acting in concert with the defendant,

or by extraordinary casualties,

I think that the contention of the learned counsel for the
Crown carries responsibility for an illegal act too far. The boys
in that part of the country who visit orchards by night for apples
run great risks. The proprietor may produce a gun to frighten
them away, and if it becomes discharged the discharge may kill
them, but if with a boomerang or petard effect he is killed, and
there has been any ill-will, howsoever old, they are apparently
liable to be hanged for murder.

I do not believe that is in accordance with the law.

Surely, too, the jury should be asked whether the defendants,
when they did the aet, whatever it was, contemplated as reason-
able and responsible men that death or grievous bodily harm was
likely to result to the deceased.

And the learned Chief Justice himself had said in another
part of his summing up :—

Although they could not have contemplated that the gun would be

discharged as the result of their action, yet as in the result it did

they would be respounsible for it and it would constitute the crime of

munslaughter, provided there was no malice on their part in doing

what they did.

(Of course the implication was that if there was malice then
it was murder.)

There was no battery shewn or to be inferred before the shoot
ing took place, The inference from the bottle and the hole in
the sereen door amounted to nothing unless that hole was shewn
to have been produced before instead of after the discharge of
the gun, when the other injuries were effected.

And there is nothing but a technical assault at most. And
in the jury’s mind the trespass to the land, the noise and pro-
fanity, owing to the summing up, would be considered as illegal
acts,

This brings me to the law on the question of intent on this
branch of the case,

See. 260, as I said, does not apply. Further, it cannot be

40 pLR.
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successfully contended, I think, that they “‘meant to cause the
death of the deceased.”” 1 think that was conceded.

The Crown is driven to this provision:—

Culpable homicide is murder

(b) If the offender means to ecsuse the person killed any bodily
injury which is known to the offender to be likely to cause death and
is reckless whether death ensues or not.

Now, even supposing there was a chain of causes and that the
defendants were to be held responsible for a construetive kill-
ing, I think that in a case like this, when this shooting is the
reverse of what would ordinarily result, and no doubt a great
surprise to both parties, and the alleged assanlt if any was so
remote, and a similar casualty so seldom happens, it is diffiecult
to see in what way the defendants are bronght within that pro-
vision as to intent. Their minds could not have gone along with
an action which was so completely beyond their wills and was
s0 unintended,

As to the effect of the misdirection upon the verdiet, it is
very clear that the jury by their questions evineed coneern about
one point only, namely, ‘“‘malice or ill-feeling.”’

They seemed, in consequence of the summing up, to have
taken it for granted that the defendants were responsible in law
for the shooting.

I think they were also misled by not having placed before
them the matter necessary to deal with the question of intent
as defined in the provision (b) just quoted, instead of having
their attention turned only to malice, an unfortunate word, used
80 many times and never oceurring in these provisions.

With great deference, 1 think that the use of the word malice
in the summing np was prejudicial. It may be more favourable
to the prisoners in some cases to define it as ill-will or spite or
grudge than to use the Code definition of intent, but I think in
this case it was not. The jury asked for instructions as to
malice,

Now in the legal sense of malice there was, in my opinion, on
this branch of the case nothing worth submitting to a jury.

But in the popular sense of the word the Crown would have
more of a case,

It had happened that one of the Graves had married a ser-
vant of Mrs. Lea’s, and the maid had left her for the Graves
without notice and both the deceased and she had warned their
maids against the Graves, which faet, of course, had reached the
Graves’ ears,

Then there were two separate witnesses who detailed some-
thing which one of the Graves had said eight or nine months
before the casualty and another something that another Graves
had said seven or eight months before, each remark evineing a
dislike of the deceased, and these things were no doubt con-
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spicuously before the minds of the jury. And the jury thus had
the way made easy. First, that in law the defendants were
responsible for a killing. Then all the jury had to do was to
add to that the ill-feeling above indicated and there would be
a erime of murder.

The second branch of this case is founded upon the pro-

vision as to the acceleration of death, namely, section 256 :—
Everyone who by any act or omission causes the death of another,
kills that person, although the effect of the bodily injury ecaused to
such person be merely to aceelernte his death while laboiring under
some ddisorder or direase urising from some other eause.

And the evidence tends to shew a battery committed by the
defendants or some of them after the discharge of the gun into
the body of the deceased took place.

It consisted of kicking and, as it is alleged, putting him over
the verandah railing, when he fell to the ground, and pressing
their knees into him on the ground. No weapon was used. The
doctor found four or five bruises and an injury probably from
falling on the stake of the flower-bed.  The defendants deny put-
ting the deceased over the railing and say that he fell over. Mrs,
Lea said that she knew of her hushand being wounded about two
minutes after she got to him on the verandah; also that she went
on the verandah when she heard the discharge of the gun, p. 37

It was on the verandah he told Mrs. Lea “*I elubbed the gun®’
and afterwards, on the lawn, that he was bleeding to death.

Apparently the defendants or one of them, Fred, closed in
towards the deceased when he produced the gun. The Crown
contends that they all rushed towards him when he produced the
gun and defendants contend that there was no closing in until
the gun was discharged. In any case they would not likely know
that the other barrel was not loaded.

As I have said Fred received a serious blow on the head and
it was bleeding and they claim the blow knocked him down. At
any rate the defendants claim that at first they thought it was
Fred who was shot and that the deceased was knocked down by
the recoil of the gun. Whether this is o or not the fact that
they at first claimed that Lea had shot him was a circumstance
that lends some probability to their version, because if false its
falsity would appear then and there. But whether they thought
he was shot or only had his head injured by the stock of the gun
it was bleeding profusely and it seems to have attracted more
attention at first than the wound of the unfortunate deceased.
Mrs. Lea bound it up on the lawn and then or later told him
to go to a doctor. At any rate, as I said, they elosed in on the
deceased and kicked his body and they did it apparently on
account of the injury Fred had received.

Expert opinions of doctors were given tending to shew in
effect that death was aceelerated.
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Then if the terms of the Code had been used, 259 (b), the
question would have been whether this bodily injury, succeeding
the shooting, was known to the defendants to be likely to cause
death and were they reckless whether death ensued or not.

Did they know of his eondition when even his wife appar-
ently did not know of it until afterwards on the lawn when he
told her he was bleeding to death, although in fact he was not?
And did they know, or should they contemplate what the expert
doctors now say in their opinions that their acts would tend to
increase shock and so on?

Assuming, as I have contended, that there was not respon-
sibility for the gunshot wound, or whether there was or not, this
part of the case required very eareful submission to the jury.
The question of the acceleration, that is the apportionment of
what was due to the gunshot wound and what if any to the sub-
sequent battery, the opinions of the doctors being largely specu-
fully weighed by the

lative, and so on, were matters to be care
jury.
The following is a statement which conveys a decided opin-
ion on the facts to the jury, and the last sentence might be taken
for a direction in law :—

It is known that shock, even in operations, will cause death, and
there can be no doubt that all the doctors testified that Mr. Lea died
as the result of the shock to his system resulting from what transpired
at his home on that Sunday afternoon. Now, as I understand it, but
for this brutal treatment, there was a fair chance of his recovery from
the gunshot wound, but it is of little consequence whether he would
or not. The unfortunate man died and it was the result of the conduct

of the accused.

These injuries, the gunshot wound and the battery, should
have been separated in case there was no responsibility for the
former,

The use of the word malice in connection with this branch
of the cast, and I have already mentioned it in connection with
the other, was, 1 think, prejudicie! to the prisoners. 1 have
already quoted one passage at the < utset, namely :—

If the evidence satisfies you that the accused—although not intending
to kill the deceased—in what they did were actuated by malice and
ill-will in what they did, and that his death resulted as a consequence
of their unlawful conduet, it will be murder and not manslaughter.

There are three other passages:—

Now as I said before, you must judge their motives from their con
duet, whether they were actuated by malice, spite and ill-will in this
inhuman treatment of Mr. Lea. Does the evidence satisfy you that in
acting and behaving there as they did they were gratifying an old
! If you find that they were

grudge that they bore towards Mr,
actuated by malice and ill-will in going there and behaving as they
did, even though they did not intend to injure him, the erime is murder,
but it depends entirely upor what you as honest men under the evidence
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believe as to the facts, whether you should find the prisoners guilty
of murder or the lesser erime of manslaughter. Was it revengeful
feelings that led them to maul him as they did after he had received
the gunshot wound? If so, they are guilty of murder

Now, just a few words in conclusion. I have explained to you as
fully as I could the difference between murder and manslaughter, [
ited by ill-will
piled here, that

have told you that if you believe these men were a
and did what has heen

or malice towards Mr. Lea,
would be murder. and that all of them should te found guilty. On
the other hand, if you think that there was no such il
feeling, that it was a mere fracas, without previous ill-feeling, then
your verdiet should be manslaughter. I have called your attention to
the various witnesses who have come here and testified to different
expressions of ill-will towards Mr, Lea, and you have heard the ex
pressions that they used on this oceasion. You must weigh thes
If you believe them it is evidence of malice and it is for you to con
sider them.

If you think that the expressions which the prisoners are proved to
have used from time to time were mere talk and nothing else—that

they did not amount to anything real, and that there was no real mal

or ill-will, in that ease your verdict should be manslaughter. I have
explained the ecireumstances under which you should aet in either
case, und I need not go over them again, I leave the matter in your

hands without another word

I think that this case is too serious a one to leave it to a jury
to find for murder or manslanghter according as they find
whether there was or was not malice in the sense of ill-feeling.
That is the direction to them. 1 cannot see that the jury applied
their minds to anything else, and there were very important
questions to determine outside of that.

Moreover, I think that this case should not have been sub-
mitted to the jury as if there was no alternative but one of either
murder or manslaughter. I have dealt with the gunshot wound.
If there was no aceeleration there was an alternative of acquittal.
Because in the summing up this appears:

Before further commenting on the facts 1 will draw your attention

r and mansluughter, because vo

facts

to the law on the subject of murd

verdiet should be one or the other aceording as you find the

I think it would be difficult for the jury to deal with the
question of ‘‘the heat of passion caused by sudden provoecation’’
without a reference in the summing up from first to last, to this
blow on the head which the deceased gave to Fred. Indeed it
might have called for mention in connection with the cause of
the gun being discharged.

But at any rate, the learned Chief Justice in the summing
up. dealing with the subject of provocation, after quoting the
provision of the Code, sec. 261, says:—

These are the circumstances under which you may find the erime to

be manslaughter and not murder; that is, assuming always that malice
explana

and ill-will are not present, Now these cluuses require some
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tion and comment. Manslaughter differs from murder in this, that
though the act which ¢
attended with bodily mischief, yet if there was no malice
implied, it amounts to manslaughter only. When, therefore, death

sions death is unlawful or likely to be

express or

ensues from sudden transport of passion or heat of blood, if there is
a reasonable provoeation by the decensed and no malice, it will ba

manslaughter only. Where, however, the provoeation is sought by the
prisoner, it is no answer to the charge of murder.

It will be for you to say whether these men had any provoecation
ad it would be man

to do these acts on the part of Lea. If they
slaughter and not murder. Now what were the aets, or what did Lea
do to put them into a transport of passion so that they had no control
over themselves. That is for you. 1 should be sorry if in any way |
mis-stated the law to you, beeause it would be lamentable if this trial

should be made abortive through any misdirection of mine. 1 have

therefore presented to you the authorities that are binding upon us
shewing what is murder and what manslanghter. You see, therefore,

that if there was any provocation on the part of Lea, the erime ean

be reduced. But the provocation must be something that a man feels
and resents on the instant. If he had time to cool or there is cvidence
of malice, it would be murder. I take that from a legal work. Apply-
ing these rules of law to the facts of this cuse, where was the provo
cation on the part of Lea that caused the accused to act as they did?

That is for you. If you think that the erime can be reduced from
murder to manslaughter, you will usk yourselves what did Lea do to
cause these men to do what they did? What proveeation did he offer
to them? They were unlawfully on his premises, behuving in a pro
voking manner; the deceased had twice requested them to depart and
they not only refused to do so, but continued their conduet., Lea then
got his gun, thinking to frighten them. They jeered at him and it is
for you to infer whether one of them did or did not attempt to strike
him with a bottle, when Lea raised the gun and injured himself. Who
then was the provoker of the assault? Did Lea do anything to palliate
their conduct? Remember that he was acting in defence of his home
and his wife and children against these men, who, without right or
justifieation, were assailing him in it, just as if you were defending
your home from a gang of rowdies who surrounded it.

As to the faets, I suggest that before any battery on the part
of the defendants, there was the production of the gun and
cocking it {and putting it to his shoulder, if it was put to his
shoulder) and the striking Fred Graves on the head with it, even
assuming that preliminary to this there was a closing up by the
defendants and the bottle and the door ineident (eall it an
assault) had occurred. There then was a case of provocation
to be submitted to a jury.

I think the jury would be required to pass on this also to say
whether the use of the gun and the blow struck with it, even in
defence of his house (if it was used for that, or merely to drive
them away becanse they were annoying him and his household)
was or was not excessive.

In Regina v. Brennan, 27 O.R. 659, there was evidence that
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just before the killing the prisoner had called at the house of
the deceased to see the latter, who ordered him out and imme-
diately laid hands on him and put him out of the house, when
the prisoner drew a revolver and shot the deceased. The Judge
at the trial directed the jury that deceased
“when he ordered him out and then took hold of him to put him out.
was doing that which he had a legal right to do,”” and that therefore
there was no provocation.

Held misdirestion, for whether or not the deceased

at the time he was shot was doing what he had a legal right
to do depended upon whether if the jury accepted as true the state
ment of the defendant given in evidence as to the citeumstances attend
ing the shooting the deceased had before laying hands upon him
ordered him to leave his house, and whether, if he had done so, the
and whether if violence was used in

prisoner had refused to le
putting him out, it was greater thun was necessary; and the
was elearly not doing what he had a legal right to Jdo if the fucts

eceased

were found in favour of the prisoner’s contention on these points,

As to the defendants secking the provocation, I think the
proviso refers to a case of a defendant inciting a deceased into
an act of provocation just for the purpose of providing the de-
fendant with an excuse for killing or hurting him, a merely col-
ourable provocation, and it does not apply to a case of a defend-
ant who because he struck the first blow or is wrong in the
quarrel is to be barred of the reduction of the offence.

There is apparently some confusion in this part of the sum-
ming up owing to the unfortunate usc of the word malice
throughout all of the summing up and I do not know that I fol-
low it. It would appear as if the learned Chief Justice laid
down the law, malice is essential to murder; if that is not pres-
ent the homicide is but manslaughter; provocation will reduce
murder to manslaughter, but only when there is no malice. If
he meant that, provocation would play rather a useless role in
all such cases. But I think (he says ‘‘I take that from a legal
work’’) that the writer meant that in dealing with facts the
provoeation which was manifested on a given oceasion and the
passion evinced would not probably be depended on to reduce
the homicide to manslaughter if there was evidence of the exist-
ence of “‘malice’’ previous to the incident, i.e., malice in the
sense of a premeditated design to kill the person. The killing
would be due to the design rather than to the passion or seem-
ing passion produeed by an act of provocation.

But the learned Chief Justice also said:—

There is no evidence of any premeditation here. 1 think that when
they went there they had no intention of doing anything of the kind
(i.e,, the acts they did after they got there), but it arose from vhat
oceurred afterwards,

Also:—

There is nothing in the evidence to indieate that these men—per
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haps 1 am stating it too favourably to them—went to the residence of
Mr. Lea with the formed intention of killing him, or even of doing
him bodily harm. I may safely say that, except for the evidence which
I will point out to you, shewing that they bore him malice or ill-will,

That shews it was a case where passion from provocation
was a most important element for consideration. And handi-
capping it with a proviso ‘‘provided there is no malice’’ was
not giving effect to the provision of the Code. The jury would
be misled to a wrong conclusion because when was there ever
a battery or an affray without ill-will being present?

I think Stedman’s Case, 1 East’s P.C. 234, is helpful :—

The prisoner who was a soldier, was indicted for the murder of one
Macdonel, a woman. It appeared that a friend of the deceased, being
fighting with another in Covent Garden, and the prisoner running
towards them, the woman said to him, ** You will not murder the man,
will you?'" Stedman replied, ‘*What is that to yon, you bitch?'’
Upon which the woman gave him a box on the ear, and then Stedman
struck her with the pommel of his sword on her breast, Thereupon
she fled and he pursued and stabbed her in the back with the sword.
It seemed to Holt, C.J., that this was murder, the box on the car by
the woman not being a suflicient provocation for the killing her in
that manner, and after he had given her the blow in return for the box
on the ear. And it was agreed to have this found specially by the
opinion of all the Judges there. But it afterwards appearing in the
progress of the trial that the woman had struck the soldier with na
patten on the face with great force, so that the blood flowed, it was
holden clearly to be only manslaughter. The smart of the wound, says
Mr. Justice Foster, and the effusion of blood might possibly keep his
indignation boiling to the moment of the fact,

This case is used as an illustration in Stephen's Digest of
Criminal Law, p. 187,

*Then in connection with this subject of provocation I think
several witnesses for the Crown speak of the defendants being
drunk. The defendants themselves, on cross-examination, deny
it. It only shews that being ‘‘drunk’’ is a relative term. But
if there was any degree of intoxieation it ought to he mentioned
to the jury in that connection because a person in liquor may
more readily give way to passion on receiving provocation: Rex
v. Thomas, T C. & P, 817.

Of course the summing up must be looked at as a whole. It
is fallacious to pick out a small passage and leok at it apart from
its context. And it is also fallacious in dealing with one passage
to pick out another one not germane to the matter and not cura-
tive at all in its effeet and argue that this other passage is cor-
rect or this other matter was submitted to the jury. At this
argument we had perhaps a little of this. I append to this opin-
ion the whole summing up, that it may be referred to as a whole,

A point was raised as to the regularity of the hypothetical
questions which were submitted to some of the doctors, inasmuch

——
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as they did not contain precise statements of fact that could
afterwards, there being a dispute, be put to the jury, but con-
tained such vague terms as (1) ‘“‘and afterwards kicked and
abused’’; (2) “‘kicking and brutal treatment’’; (3) ‘‘rough
handled and pounded about’’; (4) ‘“‘kirked and pulled about,”’
when there was a dispute in the eviden e as to the pulling of the
deceased over the verandah and dragging on the lawn, which
these vague terms might cover and might not cover. I think
they were irregular.

In my opinion there was within the meaning of the 1019th
section of the Code a substantial wrong or miscarriage occa-
sioned on the trial by the misdirection and matters which T have
dealt with., There were other questions raised at the hearing
which in my opinion were very arguable, and the prisoners
should have a full opportunity of being heard upon them, if
they may have to appeal.

In my opinion the leave to appeal applied for should he
granted and a case should be stated which will enable the pris-
oners to raise the questions involved in their application to the
learned Chief Justice upon the ground therein mentioned, that
is to say from ground 4 to 36 inclusive hut omitting 35, which
is hardly a question of law. There are many repetitions but it
is not easy to recast them into a few points covering the whole
matter complained of.

Russery, J.:—The three defendants, who are brothers, met
near the residence of the late Mr, Lea, at Port Williams, on
Sunday afternoon, the 23rd of June. It is not proved that they
met by appointment,—at least it is not so proved beyond a rea-
sonable doubt, although it was put to the jury somewhat em-
phatically that they had come from different quarters by
appointment for the execution of some common purpose. There
is no evidence as to the purpose, if any, for which they came
to the premises of the deceased except such as is afforded hy
their conduct when they were there. They all had been drink-
ing and their conduct was such as greatly to annoy and exas-
perate the deceased and his family. Mrs. Lea says that they
were upon the lawn in front of the house, while the evidence
for the defendants is that they were upon the roadway. There
can be little if any doubt that the statement of Mrs. Lea is
correct.  The deceased requested them to leave, but they re-
mained and continued their annoying conduct. He retired into
the house, or, as the trial Judge informs us, to the barn, “‘to
avoid them in the hope that the men would depart when no
notice was taken of their outrageous conduet.”” From his retire-
ment in the house or barn, as the case may be, he soon after
returned to the verandah, and this time he ordered the defend-
ants to leave. They did not go away and the deceased again
retired into the house, from which he shortly afterwards reap-
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peared upon the verandah with a loaded gun into which he had
inserted a cartridge while in the house.  We have no means of
knowing whether he aimed the gun at the prisoners or not, but
it seems probable that the gun was cocked. The learned Judge
assumes that it was the purpose of the deceased merely to
frighten the defendants. If this had been his objeet there was
no necessity for his loading the gun and it is extremely prob-
able that if the gun had not been loaded the unfortunate vietim
of the tragedy would still be living. 1t is in proof that he
threatened to shoot, when one of the defendants in effect chal-
lenged him to do so, saying that he was ready to die. Imme-
diately after this there occurred what the learned Judge de-
seribes as a ‘‘dash at the house’’ of which the defendants’ coun-
sel, however, contends there is no evidence, but which would be
the most natural thing in the world to happen if the two defend-
ants who were not so “‘ready to die’” as their brother, assumed
that the latter was about to be shot by the deceased. There is
positively no evidence whatever of any assault at this stage of
the procceding nor any evidence whatever to warrant a finding
that the defendants had any intention beyond that of disarming
the deceased. Of course there was no evidence of that inten-
tion either. All that we know about the matter is that one of
the defendants received a blow on the head which inflicted a
serions wound and that the deceased was shot in the groin by
the accidental discharge of the gun which he was using as a
elub with the muzzle in his hands. The wound was one which,
in the opinion of the doctors, or one or more of them, would
not necessarily have resulted fatally; but the prisoners, accord-
ing to the evidence of the witnesses for the Crown, at once pro-
ceeded to kick the deceased in a brutal manner, to throw him
over the railing of the verandah and drag him some feet or
yards along the ground to a place where they continued or
renewed their brutal and inhuman treatment. After some neigh-
bours who had been sent for arrived upon the seene, the deceased
was carried into the house with the assistance of the prisoners
or one or more of them and his wounds were attended to by Drs.
Morse and Moore. The next morning he was taken for treat-
ment to Halifax and placed in the Infirmary, where he died of
shock resulting from his injuries or his removal or both on
Tuesday morning.

The prisoners have been found guilty of murder and if there
has been no error in the trial, I imagine there will not be many
persons found to shed tears over their fate. But it is more than
possible that they were not guilty of murder at all. It is alto-
gether possible, and I should judge it highly probable, that the
deceased inflicted a mortal wound upon himseif by his manner
of using the gun which resulted in its aceidental discharge. It
is also possible, though it will perhaps be considered improbable,
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that the fatality resulting from the wound was not aceelerated
by the conduct of the defendants any more than it was by the
removal of the patient to Halifax,—a removal which of course
was nevertheless entirely justified by the cireumstances of the
case.

If the defendants had no intention when they went to the
residence of the deceased, or when they stopped at his place on
their way to the rviver for a swim, beyond that of annoying the
deceased and his family, against whom they certainly had ill-
feelings, arising out of civeumstances which need not be enlarged
upon at this point, if, being in a state of intoxication their angry
pussions were inflamed by the produetion of a loaded eun, if
apprehending an assanlt by the defendants who according to
the construction put upon the evidence by the learned Judge,
made a rush towards or upon the verandah, the deccased made
use of the loaded gun as a club, and was fatally wounded by its
aceidental di rge, if the subsequent conduct of the defend-
ants, however brutal and inhvman, and however justly it aroused
the indignation of the learned Judge, did not cause the unfor-
tunate vietim to die any sooner than he would have died from
the gun shot wound and the long and tedious railway journey
to Halifax, or even if their conduct aceelerated the fatal issue,
but was cansed by the sudden and uncontrollable gust of pas-
sion aroused in them by the discharge of the gun which seems
to have led the prisoners to suppose that they had been shot at
and to have the impression upon the mind of one of them that
his brother had been wounded, then the erime of the prisoners,
if my reading of the law can be relied on, was not murder, but
manslaughter at the most,

If these considerations had been placed before the jury and
they had been invited to weigh them fairly and dispassionately,
and if, after giving them deliberate consideration, they had come
to the conclusion that the defendants were guilty of murder as
charged in the indictment, although I do not myself understand
how these hypotheses could have been rejected by the jury with-
ont more than a merely reasonable doubt, I should nevertheless,
in all probability, have felt that it was impossible to disturb
their verdiet. But I have read the charge of the learned Chief
Justice without being able to discover that the hypotheses I have
suggested in favour of the defendants or any of the obvious pos-
sibilities that might be urged as reducing the erime from mur-
der to manslaughter were ever presented for their consideration.
The jury might very well have understood from the language of
the learned Judge that if the defendants, without any intention
whatever of killing the deceased, had made an assault upon him
and the deceased in using his loaded gun as a club had heen
killed by the accidental discharge of it in his own hands, the
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accused wounld be guilty of murder. He says as much as this
in the following words:—
Did' they rush at him with the intention of assaulting him and did

Mr. Lea then use the gun? If so they were as responsible as if they

had seized the gun and discharged it into him.

If they had seized the gun and discharged it into him they
would undoubtedly have been guilty of murder and I cannot
find that the learned Judge has anywhere in connection with
this branch of the ease instructed the jury in such a way as to
make it elear to them that they could not find the prisoners
guilty of murder simply because of the accidental wounding of
the deceased by the discharge of the gun, without reference to
any subsequent ill-treatment of their vietim. e did, it is true,
indicate to them that there was a distinetion between murder
and manslaughter, but it is not clear from the charge by what
criteria he instruceted them to make the distinetion in the present
case. In one part of the charge it seems to be made to depend
upon the question whether the aet of the defendants which led
to the result was a felony or a misdemeanonr, althongh the lat-
ter word is not explicitly used. But the distinetion between
these two things was not explained to them; they were not
informed that the distinetion had been abolished by the Crim-
inal Code, nor was any explanation given them as to the manner
of applying this distinetion under the changed conditions
brought about by our amendment of the common law. In an-
other paragraph his Lordship seems to make the question depend
upon the existence or non-existence of malice, but there is no
clear explanation to them of what was to be understood in this
connection by this exceedingly slippery expression which has
been purposely omitted from the definition of murder in the
Criminal Code beeanse of the difficulty of explaining it to a
jury and the moral certainty of its being misunderstood, as it
almost certainly was by the jury in this very case. If the jury
may have gathered from the expressions of the learned Chief
Justice that it was open to them to find the defendants guilty
of murder because of the gunshot wound received from the gun
in his own hands, I have little doubt that this was an error
which vitiates the result of the trial.

I also think the defendants were entitled to have the benefit
of an instruction as to the possible mitigation of their offence
in their treatment of the deceased after he fell upon the veran-
dah wounded by the discharge of the gun. They were intoxi-
cated, beyond doubt, and of course the fact of their intoxication
does not furnish an excuse for their crime. But there is good
authority for the proposition that a smaller degree of provoca-
tion in the case of a drunken man than in the case of a sober
man, will produce that state of sudden and uncontrollable pas-
sion the existence of which will reduce to manslaughter the

——

Al

9D

erim
this
the |
dire
the {

1

1
thes
proy
ants
thro
load
shot
thei
if tl
his
clea
plai
the

earc
oug
Jusi
the

any
and

be g
the
Wh
to «
bey:

the
taiv
of 1




9 DLR.| REX v. GRAVES. 61
3
erime that would otherwise be murder. No considerations of N.S. P i
this kind were ever put before the jury. On the contrary, when :(— M
the jury were recalled for the purpose of having their minds 112 :
directed to this aspect of the enquiry, they were instructed in — |
the following terms:— - ‘
Mr. Roscoe wants me to draw your attention to the faet that if you (;RM‘”», 1 )
think that at the time when they assanlted Mr. Lea there was such — i L
provocation on the part of Mr. Lea to them as took away their judg- Romelt, 3. ‘ A
ment, then it would reduce the erime from murder to manslanghter. "’ J,‘
That is correet, But if after they got there they were earrying out " 1]
a grudge, if they had it, it constitutes murder. ] “a',
I think the jury must have been led to understand from 3\ ¢
these expressions that no matter what was the effect of any
provocation received from Mr, Lea, no matter if these defend- el
ants, without any premeditation of murder on their part, were W

thrown into such transports of rage by the presentment of a i

loaded gun and the belief that one of their number had been

shot, that they lost all control of their passions for the moment,

their erime could not be reduced from murder to manslanghter

if they had a grudge against Mr. Lea when they assembled on

his lawn as they undoubtedly had. This view of the law is so

clearly erroneous that if there were no other reasons for com-

plaining of the charge the ends of justice would require that ) i

the prisoners should have another tria! PR
While I have thus dealt with what seems to me to be the :

cardinal objections to the charge of the learned trial Judge, 1

ought to add that having carvefully read the opinion of Mr.

Justice Graham 1 agree with everything therein contained exeept |AE

the conclusion. 1 do not think that there should be or need be i

any further argument of the matter. The counsel for the Crown il

and the prisoners have been fully heard on every possible point

in the case and both consent and desire that judgment should

be given on the points argued as if a case had been reserved by

the trial Judge, and there is a good precedent for this course.

Why there should be any suggestion under these circumstances

LN to depart from this common sense disposition of the cause is

1 beyond my comprehension,

{i Rircuig, J. :—This is an application for leave to appeal from  Ritehie, 3.
the learned Chief Justice's refusal to reserve a case upon cer- .
tain questions submitted to him by Mr. Roscoe, K.C., on behalf
i of the defendants. The defendants were convieted of murder.
; Question 28 is as follows:—

g Whether the law applicable to the case was stated sufficiently to
enable the jury to determine whether if the defendants were guilty of
homicide such homicide was murder and the fuets applicable to such
law pointed out.

Section 259 of the Code provides as follows:— g
Culpable homicide is murder: 1
(a) 1f the offender means to cause the death of the person killed.
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(b) 1f the offender means to cause to the person killed any hodily
injury which is known to the offender to be likely to cause death,
and is reckless whether death ensues or not.

Section 255 is as follows:—

Homieide may be either culpable or not eulpable.  Homicide is
culpable when it consists in the killing of any person, either by an
unlawful act, or by un omission without lawful excuse to perform or
observe any legul duty, or by both combined, or by eausing a person
by threats or fear of violence, or by deception, to do an act which
eauses that person's death, or by wilfully frightening a child or sick
person,  Culpable homieide is either murder or manslaughter.

I think that in this case in order to state the law sufficiently
it was necessary to charge the jury not in respect to malice, ill-
will or spite, but in regard to the matters set out in sub-sections
(a) and (b) of section 259, Did the defendants mean to cause
the death of Mr. Lea? Did the defendants mean to cause
Mr. Lea bodily injury knowing it to be likely to cause death
and were they reckless as to whether death ensued or not?

These questions were not put to the jury. Of course in
investigating the thing which makes the e¢rime murder, namely,
the intention to kill and the intention to cause bodily injury
knowing it to be likely to cause death and being reckless as to
whether death ensued or not, malice, spite, ill-will, ete., are most
important factors for the jury in arriving at the intention. The
learned Chief Justice was charging under the Code. e pnt
to the jury the different sections dealing with homicide exeept
that he did not put to them or in any way refer to section 259,
which defines the erime of murder and lays down what con-
stitutes the erime. Therefore I think the law was not sufficiently
stated.

Question 12 is as follows :—

Whether the law read and stated to the jury in the case of the man
forced to jump into the river, or the man thrown by his horse or the
woman getting out of the window, and stated to be applicable were, so
applicable and the direction in that behalf correet,

The three cases referred to 1 take to be Regina v. Pitts, Carr.
& Marsh, 284; Rex v, Hickman, 5 C. &P, 151; R. v. Evans, 1
Russell on Crimes 666,

The rule laid down in Kegina v, Pitts was that in order to
make the prisoner liable there must have been on the part of
the deceased apprehension of immediate violence well founded
from the cirenmstances by which the deceased was surrounded,
and that the jumping into the river was a step which a reason-
able man might take under the eircumstances,

The prineiple of Rex v, Hickman, 5 C. & P. 151, is that the
prisoner was liable because the deceased from a well-grounded
apprehension of a further attack upon him which would have
endangered his life spurred on his horse. 1 think this case
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is distinguishable from the case at bar. Where a man on horse-
back is assaulted, if he does not want to fight, the very obvious,
reasonable, natural thing to do is to give his horse the whip or
the spur. Therefore if the horse excited by the spur throws
the rider and kills him the assault is in law the proximate cause
ol death. I think it cannot he said that it is a reasonable or
natural thing for a man to point the barrel of a gun which
he knows to be cocked and loaded at his own body and strike
at another with the stock.

The rule laid down in B. v, Evans, 1 Russell on Crimes
666, was that if the woman was constrained to jump from the
window by her hushand’s threats of further violence and had a
well-grounded apprehension of his doing such further violence
as would endanger her life the aceused was responsible.

Whether these cases arve applicable or of any assistance
depends upon two things:—

(a) Was what Mr. Lea did a reasonable step for a man to
toke under the cirevmstanc

(b) Was fear of violence the eause of Mr. Lea handling the
gun as he did?

s !

Fear on the part of Lea, cansed by the defendants, is the
thing which would make the defendants responsible and the
question of fear was not put before the jury at all. They were
viven the facts and that the aceused were held responsible but
not the grounds or principles upon which that responsibility
rested, and this 1 think was dangerous and likely to mislead.
If the principle of these cases had been given to the jury their
minds would at once have been brought to the vital questions,
was Mr, Lea’s action with the loaded cocked gun reasonable?
Did he think his life was in danger or was he in fear of violence
if he did not do as he did? A jury might answer these ques-
tions in the negative and in that event the s would be elearly
distinguishable and have no application whatever,

Question 9:—

Whether the direction that the defendants were responsible if they
rushed at Lea with the intention of ¢
the gun, as much as if they had seized the gun and discharged it into
him is correct,

saulting him, and Lea then used

The learned Chief Justice, in another part of the charge,
puts the same view before the jury in the following words:

If it was the unlawful act and conduet of the accused which enused

Mr. Lea to handle the gun in the way he did, tauking the barrel in his

hand and using the stock to defend himself aguinst their assanlt, they

are r ble for the ¢ | es.  That that is the law is as clear

I
as day.
I understand this to be the law, provided that what Mr. Lea
did was done under a well-founded apprehension of immediate
serious violence,
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Apart from this under the cases which the learned Chief
Justice referred to at the trial I do not understand it to be the
law. The qualifications I have mentioned and which are men-
tioned in the cases were not put to the jury and therefore I
think there was error in the direction.

Question 3:—

Whether the fuets pert nent to the defendants’ case were put hefore
the jury in the trial Judge's charge.

Assuming that the treatment by the defendants after the
gun went off was the cause of or accelerated death the case is
one of murder or manslanghter. In my opinion the case of the
defendants as to provocation reducing murder to manslaughter
was not put to the jury in the way that they were entitled to
have it put. There is very strong evidence that the defendants
were under the bona fide belief that one of their number had
been shot. They saw him bleeding. As a matter of fact he had
been struck on the head with the stock of the gun and Mr. Lea
had threatened to shoot if they did not go away and they had
heard the gun go off. I think these facts were very pertinent
to be put before the jury. They were not put, but, on the con-
trary the trend of the learned Chief Justice’s remarks rather
pointed towards there being no evidence of provocation,

I agree with the remark made by Mr. Justice Walton in Rex
v. Warner, 1 Crim. App. R. 227, which was as follows:—

I think it is & serious flaw in & summing up if it does not put the
case for the prisoner as curefully as the cuse for the prosecution.

I am of opinion that a case should be stated in respect to
the questions which I have dealt with.

I think these questions are all arguable and when questions
are fairly arguable I understand that it is proper to have them
stated for the opinion of the Court,

I also agree that the questions referred to by my brother
Graham at the conclusion of his opinion are questions which
should be stated.

DrysoaLg, J. (dissenting) :—This is a motion for leave to
appeal from a refusal of the learned Chief Justice to reserve
questions of law that arose on or in connection with the trial of
the three defendants on a charge of murder. As I understand
our procedure it is only a question of law that can be considered
on this motion, and that question must be one arising either on
the trial or on the proceedings preliminary, subsequent or inci-
dental thereto or arising out of the direction of the trial Judge.
If such Judge refuses to reserve for the Court of Appeal any such
question then this Court is empowered to hear the appeal from
such refusal and if leave to appeal is granted in respect to any
such question of law a case shall be stated for the opinion of
the Court of Appeal as if the trial Judge had at first reserved
such question.
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The alleged questions of law herein that were submitted to
the learned trial Judge after the trial, with a request for a
reserved case are 36 in number, some of these containing a
number of sub-paragraphs.  All of these the trial Judge refused
to reserve on the ground that none of them raise any question
of law respecting which there can be any reasonable doubt, and
that most of them raise no questions of law unless it be some
objection to the general character of his charge in commenting
on the facts.

The question, then, I take it, and the only question before
us is as to the correctness of the learned trial Judge's refusal
to reserve any of the 36 points so submitted. Was the refusal
right as to all of them? If not, in respect to which one or more
was he wrong? Should we decide his refusal was wrong in
respect to any of these points submitted to him for reservation,
then the case can be stated as to such points and the points or
questions of law so stated, and such points only, can be con-
sidered.

There was a disposition on the part of counsel on both sides
in the case to dispose of it in its present shape on the footing
of a case stated, and an Ontario authority was ecited for such
a course of procedure. Such a method of dealing with a case
that only involved, say, one serious question I can understand
—even then 1 doubt the jurisdiction—but to attempt a disposi-
tion of this case where 36 different and specific questions are
bronght forward for reservation, all of which have received the
considered refusal of the learned Chief Justice, and many of
which, on their face, are not in my opinion questions of law at
all within the meaning of ‘‘questions reserved’’ in the Code,
would, 1 think, only lead to confusion in subsequent proceed-
ings if any there be. For myself I must decline to consider
any disposition of the motion before us except in regular order,
and this leads me to a consideration of the learned trial Judge's
refusal to reserve any of the questions submitted on the ground
that none of them was proper for reservation. In this econnee-
tion I may say that in eriminal trials, if a serious point of law
is mooted or urged on behalf of a prisoner, and raised bona
fide, 1 think the correct practice for the trial Judge to adopt is
to reserve such a question, even although he has a strong opin-
ion against the contention, provided in his judgment it raises
an arguable question,

Applying this rule, which I myself have invariably tried
to follow, to the case in hand, I would be disposed to have a
case stated in respect to question 28 and hear argument thereon,
simply on the ground that it may fairly, perhaps, be said to be
argnable. This question, to my mind, raises the only one of
any moment and really covers the lengthy argument made
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before us in so far as such argument was pertinent to a ques-
tion of law raised before the learned Chief Justice, the only
thing properly before us.

This means the question of misdirection, and if misdirection
there was, was there in the opinion of the Court of Appeal some
substantial wrong or miscarriage thereby occasioned on the
trial.
As intimated, I would be disposed to have a case stated on
this one point and such point regularly brought before us. We
sit here as a Court of Appeal with statutory powers only and a
regular procedure is laid down which, if followed, permits of
the proper disposition of any question of law raised on behalf
of a prisoner. Disputed questions of fact and the proper infer-
ences to be drawn from proved circumstances are not before
us, except in so far as we examine the facts in proof to ascer-
tain whether or not there was misdirection in law.

1 emphasize this regularity in procedure because of the
apparent disposition of counsel in argument to treat the facts
in dispute as wide open and as if this were an application for a
new trial on any and every ground that could be suggested.
In this proceeding before us disputed questions of fact and
every inference that could properly be drawn from proved cir-
cumstances are forever closed by the finding of the jury against
the prisoners unless there was misdirection in law. As the
merits on the only question of law that I would have properly
here, viz., the question as to misdirection, are being considered,
I feel bound to examine the charge and consider the same,

The charge was one of murder against the three prisoners.
It seems the prisoners, one Sunday afternoon in June, invaded
the home of a peaceable citizen in Port Williams, one Mr. Lea.

They were in a state of intoxication, more or less, and in a most
offensive manner entered upon Mr. Lea'’s private grounds sur-
rounding his house, and were guilty, without a doubt, of the
most offensive conduct towards Mr. Lea and his household that
could by any possibility be imagined. After being requested
and ordered to leave the premises, their insulting and insolent
conduct became worse, if possible, and so outrageous were their
proceedings that Lea finally brought out a loaded gun, no doubt
with a view to intimidate them. By this time Lea was on his
verandah, with his wife, children and maids inside. The pris-
oners were each carrying bottles from which they were drink-
ing. The case for the Crown is that when Lea was on his
verandah with his gun the three prisoners determined to assault
and beat him and with bottles, that the three of them rushed on
his verandah and attacked him; that on this unlawful and
unprovoked assault he clubbed his gun rather than fire and
attempted to defend himself; that in so doing the gun which
he was using as a club was discharged into his body ; that there-
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upon the prisoners continued to beat, kick and abuse Lea in
his injured condition, dragged and pulled him over the rail
and off the verandah on to the lawn, and for some time con-
tinued to beat, kick and ill-use him in his wounded condition,
Lea died from shock within 40 hours. The Crown charges
murder on two broad grounds. First, that in the assault on
Lea, with intent to do him serious injury they are responsible
for his death even if the direct cause of death was an acr of
the deceased himself, because it was reasonably due to the pris-
oners’ unlawful conduct. And, secondly, because if not respon-
sible for the discharge of the gun their conduct in the brutal
treatment of Lea, wilfully administered by prisoners after the
gun’s discharge, accelerated or hastened death.

These two broad propositions were for the jury, and if the
facts and circumstances in proof were such, under proper
directions as to support either of these contentions on the part
of the Crown, the verdiet of guilty would be warranted.

These main features of the Crown’s case were supported by
a very respectable body of evidence and the only controversy
over questions of fact arose from the prisoners taking the wit-
ness-stand in their own behalf and in some particulars con-
troverting statements relied upon by the Crown.

In the light of this I turn to the charge and examine it and
ask myself where if at all the learned Chief Justice was guilty
of error in law. I may first remark in pursuing this enquiry
that it is obviously necessary to read and re-read the charge
as a whole in order to ascertain how he guided the jury on
the principles of law applicable to the facts in hand. It is
and would be manifestly unfair to pick out isolated passages
taken from a charge and read and consider them apart from
the context. The test, I take it, is, can the charge, when taken
in its entirety, be considered on the whole as sound and not
calenlated to mislead on any matter of substance, 1t was argued
here that the learned Chief Justice expressed his own views
strongly as to men and matters. The answer to this is, he had a
right to, provided always he let the jury clearly understand
that their views on questions of fact were to prevail, not his,
The importance of reading this charge as a whole, and not
isolated passages, is so apparent that 1 annex the whole charge
hereto. The leading attack on the charge is that the trial Judge
did not properly instruct the jury, inasmuch as he did not read
to them the Code definition of murder.

The first thing I would say about such a contention is that
in my view, it would be a very poor way for any Judge to
attempt to explain the law to a jury by reading the Code. In
practice it is not usually done and for the very sound reason
that except to the mind of a trained lawyer the reading of the
Code would only create confusiorr and almosi certainly in the
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mind of an ordinary juryman. On this point the learned Chief
Justice took, I think, the wiser course of propounding in pop-
ular and easily understood language the principles of the com-
mon law as handed down to us by expressions unmistakable of
eminent English Judees and of assuming that the Code is
declaratory only of such principles. I am not aware that the
English decisions applicable to such a state of facts as we have
here are not authoritative and binding and 1 am clearly of
opinion that our Code does not alter the law in this respect.
Under this head of attack it was said the trial Judge referred
to the English decisions based on the distinetion between felony
and misdemeanour, a distinetion abolished by our Code. Even
so, this was only by way of illustration and a fair reading of
the whole charge, 1 think, will at once dispel any question of
doubt that might arise by a reference to such cases. In the
final result the learned Chief Justice was ¢l ar and unmistak-
able on what should guide them in the matter of considering
the death of Lea if attributable directly to the gunshot wound;
and when he took from a standard work of authority the state-
ment 1 will quote as the law for their guidance 1 am of opinion
he was on absolutely sound ground. It will be observed that
the learned trial Judge, on this branch of the case, gave them
a certain and definite direction in the following words:—

It is not necessary that the shooting alone should be the cause of
his death, but if it resulted in his death the prisoners are responsible
for either murdef or manslaughter neeording us you find the cireum
stances,  In u legal work of great authority it is laid down as follows:
““If the direet cause of his death is an act of the deceased himself,
due to the accused’s unlawful conduet, as in the case where a person
hy actual assault or threat of violence, eauses another to do an act
resulting in death, then the aecused is responsible.”’

This was, I think, on this branch of the case, the guiding
principle ineuleated by the Chief Justice and apparent on his
whole charge. Iis illustrations were apt and the English cases
he referred to in detail simply emphasized this rule. I think
this statement is a correct exposition of the law as administered
in England and 1 accept it without hesitation or qualification
as the law in Canada. The acts of the deceased in direetly
causing his death must, in order to make the accused respon-
sible, be reasonably due to the accused’s unlawful econduet.
‘Whether it is so reasonably due or not is a question of fact for
the jury. If the act of Lea in discharging the gun into himself
was reasonably due to the unlawful acts of the prisoners in
brutally assaulting him then they are responsible. This was
wholly for the jury and I have no intention of usurping the
funetions of the jury in this respect or of expre:iing myself
in favour of or against such a finding.

The charge plainly shews that the question whether or not
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there was a serious assault on Lea by the prisoners was properly
left wholly open for the jury’s consideration. They may very
properly have taken the view that the evidence established such
circumstances as wholly warranted the finding of a deliberate
and brutal assault. The inference would be very obvious that
one could fairly ask a jury to draw from undoubted faets,
Mrs. Lea heard a rush on the verandah; then the gun report;
she goes out at once; the three prisoners are on the verandah
in the attack on Lea and continue it not only on Lea but on
herself; a bottle has been driven through the sereen door and
one on the verandah floor; Lea was down, his glasses broken,
even the gold or metal rims. If Mrs. Lea'’s statement were
accepted by the jury then the only question for the jury to
consider to bring the prisoners within the rule quoted was
whether the clubbing of the gun, obviously in self-defence, was
a reasonable thing to do under the cireumstances, and was it
reasonably due to their unlawful attack. They could very
properly say it was, and more than that I do not feel called
upon to say.

If the jury so found acting on this instruction and were
properly instructed as to the governing rules that distinguish
murder from manslaughter then I would unhesitatingly say that
on this branch of the ease there was no misdirection and that
the verdiet was warranted.

On the other branch of the case, viz.g that even if the pris-
oners were not responsible for the discharge of the gun still
they eaused or hastened his death by brutally assaulting and
mauling him in his wounded econdition, the evidence for the
Crown was that death was due to shock and the allegation wus
that there was a fair chance of recovery from the wound had
it not been for the mauling and beating subsequently.  The
charge in this respect seems unobjectionable and under the evi-
dence it was quite open to the jury to take the view that death
was hastened if not directly caused by the subsequent unlawful
proceedings on the part of the prisoners. That Lea was kicked
and beaten on the verandah subsequent to the wound is obvious,
That he was dragged and pulled around the verandah in his
wounded state and ultimately thrown or pulled over the rail
and fell on a stake receiving serious injury, is reasonably clear.
And that he was then dragged along the grass and further
brutally treated is supported by a body of evidence that the
jury could do nothing but properly accept. If this conduect
accelerated the death of Lea the prisoners are liable. In this
connection the learned trial Judge quoted to the jury section
256 of the Code and properly stated, I think, that it covered
this branch of the case and when he further added the instrue-
tion to the effeet
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that although the prisoners may not have been responsible for the
infliction of the gunshot wound, if they hastened his death by their
rough treatment and ill-usage of him subsequently, they are responsible
for murder or manslaughter, according as you find that malice was or

wis not present,

I think he made his meaning clear beyond a question and in
my view stated a sound proposition of law whether considered
either from the standpoint of the common law or the Code.

Under these circumstances it seems to me that it was quite
open to the jury to find that the prisoners were responsible
criminally for the death of Lea on either branch of the Crown's
case,

Then it is obvious the question would arise, should the ver-
dict be one of murder or manslaughter, and in this connection
I have to examine the charge to determine whether the rules
that may reduce murder to manslaughter were clearly and rea-
sonably stated to the jury. I find the learned trial Judge in
the charge in this respect dealt exhaustively with the rules that
must be in view in determining murder or manslaughter as
applied to the circumstances here, and after the best considera-
tion I am enabled to give to the case I fail to find any error in
this respect in the charge. The question of provocation, if any,
by Lea was fairly discussed and I think fairly left for the
jury’s consideration. One complaint was urged by counsel for
the prisoners against the charge in this connection. It was
said that if the prisoners were drunk—that is, very drunk—
the jury should have been instructed that on the question of
provocation the prisoners were entitled to say that because they
were drunk ordinary rules should not apply to them. That is,
the jury should have been instructed that if they were under
the influence less would be considered as provoecation in their
case than in that of a sober man. In other words, that a person
in liquor may more readily give way to passion on receiving
provocation and that the jury should give a person in liquor
this special consideration that would not apply to a sober man.

A case of Rex v. Thomas, T C. & P. 817, was relied upon for
this doetrine. T must decline to subseribe to any such doctrine,
and I must also say that in my view there is no English author-
ity for any such proposition. The question of what immunity
a person who voluntarily makes himself drunk is entitled to
has heen recently earefully and fully considered by the Court
of Criminal Appeal in England in Rer v, Meade, [1900] 1 K.B.
895. This ease is instructive. On the facts it was one of beating.
There the prisoner whilst drunk ill-used a woman by beating her
with his fist. A blow by the prisoner nltimately caused death, The
Court stated broadly that if he did do this (strike such a blow)
and she died of the injury, and he intended to infliet serious
bodily injury on her he was guilty of murder. It was con-
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tended on the trial that the presumption that the prisoner had
this intent was rebutted because by reason of drunkenness he
had no such intent. Under these cireumstances it became neces-
sary to consider the cases, ancient and modern, on the subject,
and the Appeal Court, after expressly gunarding themselves
against being considered as saying anything that will confer
any greater immunity on persons who voluntarily get drunk
than they now enjoy, explicitly limited the immunity to a stated
rule in words as follows:—

We desire to state the rule in the following terms: A man is tuken
to intend the natural consequences of his acts, This presumption may
be rebutted in the cuse of a man who is drunk by shewing his mind
to have been so affected by the drink he had taken that he was incap
able of knowing that what he was doing was dangerous, i.e., likely to
inflict serious injury.

This I take to be the English law to-day and should be fol-
lowed here.

I have examined the directions of the Chief Justice on this
point and am of opinion the charge in this respect whs unob-
jectionable. It is hard to appreciate an argument in this ease
from the prisoners’ counsel to the effect that the prisoners were
drunk, and by reason thereof were entitled to some special
instructions in their favour on that account, and because it was
not given they should have a case reserved on the point, espe-
cially as the trial below was conducted on their part on the
theory that they were all sober at the time in question. Indeed
the prisoners took the stand and swore to their sobriety on the
oceasion. Nevertheless, I suppose that if they lied and the jury
so thought, they were entitled to have the correct rule of the
immunity as to drunken persons correctly stated, and this I find
the learned trial Judge did in express terms.

The question of malice had to be dealt with and in my opin-
ion was clearly, fully and correctly explained.

It is one of the leading rules found in all text-books that
provocation will not avail to reduce murder to manslaughter
where express malice is proved, and I think the question of
malice under a full and correct explanation of its meaning in
luw was left for the consideration of the jury and found against
the prisoners.

In connection with the attack on the charge herein, made by
picking out isolated passages thereof, and, apart from the con-
text, subjecting the same to eriticism, I would eall attention to
what has often been said in the English Courts in that regard,
and lately repeated by the English Court of Criminal Appeal
in words as follows:—

But it is necessary to repeat what has often been said before in this
Court, viz., that when a Judge sums up to a jury he must not he
taken to be inditing a treatise on the law, He addresses himself to
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NS. the particular racts of the case then before the jury, and no Judge
 cagp ean affect in those cireumstances to give an exhaustive definition or one

:9:2 which applies to every conceivable case. It is enough if he gives a 1

sufficient definition and rightly directs the attention of the jury to the <

REX faets of the ease before them.

o > n— . 2
Pt Y I would deny the motion.

Meagher, J, Meacuer, J., delivered a short opinion in which he said:—

(@sentin® - sonenr entirely with my brother Drysdale’s well-reasoned )

opinion. My opinion is that leave should be refused. 1

Leave to appeal granted, MEAGHER, and ’

Dryspave, J.J., dissenting. ‘
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SASK. HERTLEIN v. HERTLEIN. :
\_l;_ Saskatehewan Supreme Court.  Trial before Johnstone, J.  January 7, 1913,
1913 1. Linkr, Axp spanper (§ 11 E—355) —PriviLece RELATiONsSHIP — REe-

PETITION OF HEARSAY WITHOUT INVESTIGATION—EXCESS OF PRIV
Jan, T ILEGE,

A plea of privilege is not sustained by reason of relationship where
the defendant wrote his brother an anonymous letter repeating alle-
gations of adultery which he had heard concerning the latter's wife
without making any inquiries about the credibility of his informers
or to aseertain whether or not they had any sinister motives in formu-
Inting or circulating such a report.

Statement Acrion for libel.
Judgment was given for the plaintiff,
H. V. Bigelow, for plaintiff,
J. A, M. Palrick, for defendant.

Johnstone, 1, JONNSTONE, J. i The plaintiff is the wife of James Hertlein,
a brother of the defendant.

The defendant wrote an anonymous letter to his brother,
charging the brother's wife with having committed adultery with
one Adolph Becker.

This action, one of libel, is the outcome of the letter re-
ferred to.

The defendant in his defence denied publication of the
alleged libel and defamatory meaning and pleaded privilege and
Justification.

I had little or no doubt in my mind at the trial that the de-
fendant had failed in all his defences except as to that of priv-
ilege, us to which I had some doubt.

Upon further consideration I have arrived at the conelusion
that the defendant failed in making good his defences, and the
plaintiff must suceeed.

The evidence addueed in support of the defendant by way
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of justification, in so far as it supported such defence, and whieh
proved very disappointing to the defendant, was wholly unre-
liable,

1 think the course pursued by the defendant in sending the
letter to his brother, the hushand of the plaintiff, a most extra-
ordinary one,  On hearing the charge against his sister-in-law,
one would expeet from the defendant a wholly different conrse,
In the first place, he should have informed himself of the prob-
able truth of the eharge through inquiries as to the friendly or
unfriendly relations between Becker and his acceusers and as to
the reputation of the accusers for truthfulness, Tad he done
this, it is very likely he would have discovered that little or no
eredence could be given to their statements,  And moreover, the
defendant was anything but straightforward in writing the letter
in the way in which he did. Iis brotherly love (which should
have suggested different action on his part) did not dietate an
anonymous letter impugning the plaintifi’s charaeter as proper.
This letter fortunately failed in its mission.

There will be judgment for the plaintiff for
with costs of the action on the Supreme Court scale

250, togethor

Judgment for plaintiff.

Annotation—Libel and slander (§ I—9)—Repetition—Lack of investigation
as affecting malice and privilege.

In what cases will a defendant be privileged in going of his own aceord
to the person concerned, and giving him information for which he has not
asked? Odgers (Libel and Slander, 5th ed., 230) says: “In one class of
eases it is clear that it is not only excusable, but that it is imperative on
the defendant so to do; and that is where there exists between the de
fendant and the person to whom he makes the communication such a con-
fidential relation as to throw on the defendant the duty of protecting the
interests of the person coneerned.”

Such a confidential relationship exists between husband and wife, father
and son, brother and sister, guardian and ward, master and servant, prin-
cipal and agent, solicitor and client, partners, or even intimate friends:
in short, wherever any trust or confidence is reposed by the one in the
other. In other words it will be the duty of A. to volunteer information to
B., whenever B. could justly reproach A. for his silence if he did not
volunteer such information,

Thus it is clearly the duty of my steward, bailiff, foreman, or house-
keeper to whom I have entrusted the management of my land, business,
or house, to come and tell me if they think anything is going wrong, and
not to wait till my own suspicions are aroused, and I myself begin asking
questions. So my family solicitor may voluntarily write and inform me of
anything which he thinks it is to my advantage to know, without waiting
for me to come down to his office and inquire. But it would be dangerous
for another solicitor, whom I have never employed, to volunteer the same
information; for there is no confidential relation existing between us. So
a father, guardian, or an intimate friend may warn a young man against
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Annotation (continued)—Libel and slander (§1—9)—Repetition—Lack of
investigation as affecting malice and privilege,

associating with a particular individual; or may warn a lady not to marry
a particular suitor; though in the same circumstances it might be con-
sidered officious and meddlesome, if a mere stranger gave such a warn-
ing: Odgers, Libel and Slander, 5th ed., 260,

If the statement complained of as libel is a privileged communication,
then, to make it libellous, there must be actual as distinguished from legal
malice: Winnipeg Steel, ete., Co, v. Canada Ingot, ete., Co.,, 7 D.L.R. 707,

Malice as applied to the use of defamatory words may be described as
any improper motive which induces the defendant to defame the plaintiff;
any direct motive other than a sense of duty; any corrupt motive, any
wrong motive, any departure from duty. It is not necessary that the de-
fendant should be actuated '~ any special feeling against the plaintitl in
particular: Latta v. Fargey (1906), 9 O.W.R. 231, alirmed, 9 O.W.R. 601

Evidence of malice may be either extrinsic—as of previous ill-feeling or
personal hostility between plaintiff and defendant, threats, rivalry,
squabbles, other actions, former libels or slanders, ete., or intrinsic—the
violence of defendant’s language, the mode and extent of its publication,
ete. But in either case, if the evidence adduced is equally consistent with
either the existence or non-existence of malice, the Judge should stop the
case; for there is nothing to rebut the presumption which has arisen in
favour of the defendant from the privileged occasion: Somerville v. Hawk-
ing, 10 C.B. 590, 20 LCJ.P. 131, 15 Jur. 450; Harris v. Thompson, 13
C.B. 333; Taylor v. Hawkins, 16 Q.B. 308, 20 L.J.Q.B. 313, 15 Jur. 746,
Mere inadvertence or forgetfulness or careless blundering, is no evidence
of malice: Brett v. Watson, 20 W.R. 723; Kershaw v. Bailey, 1 Exch. 743,
17 L.J. Ex. 129; Pater v. Baker, 3 C.B. 831, 16 LJ.C.P. 124. Nor is negli-
gence or want of sound judgment: Hesketh v, Brindle (1888), 4 Times L.
R. 199; or honest indignation: Shipley v. Todhunter, 7 C. & P, 600, That
the words are strong is no evidence of malice, if on defendant’s view of
the facts strong words were justified: Spill v. Maule, L.R. 4 Ex. 232, 38
L.J. Ex. 138, 17 W.R. 805, 20 LT. 675. That the statement was volun-
teered, if it was defendant’s duty to volunteer it, is no evidence of malice:
Gardner v. Slade, 13 Q.B. 796, 18 L.J.Q.B, 336, That the statement is now
admitted or proved to be untrue, is no evidence that it was made mali-
ciously: Caulfield v. Whitworth, 16 W.R. 936, 18 LT, 527; though proof
that defendant knew it was untrue when he made it would be conclusive
evidence of malice: Fountain v. Boodle, 3 Q.B. 5; Clark v. Molyneuz, 3
Q.B.D. 237, 47 L.J.Q.B. 230; Odgers, Libel and Slander, 5th ed., 345.

A niece wrote to her aunt, with whom she was on terms of great in-
timacy and whom she was in the habit of staying with, a letter making, on
the authority of a correspondent, statements derogatory to the character of
a clergyman well known to niece and aunt, who was a frequent visitor
at the aunt’s house, and it was alleged on one side and denied on the other
that in the letter, which had been destroyed, the niece told the aunt “to
spread this about the town at once.” It was held that such a moral and
social duty existed as made the communication a privileged one; and that
though a direction to spread the statement about would be some evidence
of malice, it should have been left to the jury to say whether the direc-
tion had been in fact given: Fenton v. Macdonald, 1 O.L.R. 422 (CA.).

In an action for libel, where the occasion is privileged, malice in fact
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Annotation (continued)—Libel and slander (§ I--9)—Repetition—Lack of
investigation as affecting malice and privilege.

may be proved in two ways: (1) by inference to be drawn from the ex-

cessive language of the document itself; and (2) by recklessly stating

what was untrue or stating that which defendant knew to be untrue: Win

nipeg Steel, ete., Co. v. Canada Ingot, ete., Co., T D.LR. 707,

The question of wilful blindness or of an obstinate adherence to an
opinion, may be tests by which a jury may be led to consider whether the
defendant did or did not really believe the statements he made: per Bram-
well, LT, in Clark v. Molyneuz, 3 Q.B.D. 237, at 248,

In the same case however, it is pointed out by Bramwell, L.1., that “the
conduct of the defendant on the whole is not to be complained of on the
ground of rashness, improvidence, or eredulity, but in his letter he cer-
tainly made use of expressions in excess of the communication he had re
ceived” (3 Q.B.D,, at 244). The preliminary statement of facts, in the
same report, summarizing the result of the nisi prius hearing, mentions
that the defendant bond fide believed what he had been told “on the respect-
ability of his informant.”

Lord Justice Cotton said in the same case:—

“In order to shew that the defendant was acting with malice, it is not
enough to shew a want of reasoning power or stupidity, for those things
of themselves do not constitute malice: a man may be wanting in reason
ing power, or he may be very stupid, still he may be acting bond fide,
honestly intending to discharge a duty. The question is not whether the
defendant has done that which other men as men of the world would not
have done, or whether the defendant acted in the belief that the statements
he made were true, but whether he acted as he did from a desire to dis-
charge his duty”: Clark v. Molyneuwx, 3 Q.B.D. 237, at 249. A new trial
was directed in that case on the ground of a misdirection of the jury
whereby it was left to them to understand that, although the defendant
did believe the statements, yet if his belief was founded on wrong reason-
ing, he was not within the protection of the privilege (3 Q.B.D. 248).

Where the occasion is privileged upon which the defamatory infor-
mation was repeated in good faith by the defendant concerning a person
whom he did not know, and where no motive could be suggested why the
defendant should have a vindictive feeling against such person, a want of
care in instituting inquiries will not justify asking the jury in a defama-
tion action whether the defendant was actuated by indirect motives in
making the statements: Clark v. Molyneuz, 3 Q.B.D, 237; Brown v. Me-
Curdy, 21 N.S.R. 201.

When words actionable per se are spoken of a married woman, she may
either sue alone, or she may join her husband as co-plaintiff; in the latter
case, he will be entitled to recover in the same action for any special dam-
age that may have occurred to him. When the words are not actionable
per se, she may sue, provided she can shew that some special damage has
followed from the words to her. That special damage has accrued to her
husband in consequence of such words will not avail her; he alone can sue
for such damage, although it is her reputation that has been assailed.

Hence, if words not actionable per s be spoken of a married woman and
damage ensue to the husband, none to her, she cannot sue, but he can, The
damage to him is in fact the sole cause of action: Odgers, Libel and
Slander, bll’i., H68.
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Annotation (continued)—Libel and slander (§ I—9)—Repetition—Lack of
investigation as affecting malice and privilege.

Slander is a cause of action for damages under Quebec law only when
uttered with intent to injure or through malice. The presumption of
malice, arising from the slander itself, disappears in the face of evidence
establishing good faith or ju tification. When a person is visited at his
house by one who comes to ask a favour he has a qualified privilege in
respect to his response and when he proves that though it was injurious it
was inspired hy a sentiment of his duty in the matter, or by an interest
serious, urgent and legitimate, which barred any other idea from his mind,
he is discharged from all liability for the consequences: Belley v. Lab-
recque, Q.R. 20 K.B. 79.

Whether an alleged libellous article is to such an extent excessive that
it might be held by the jury to be in excess of the privilege is a question
for the trial Court: Winnipeg Steel, ete., Co. v, Canada Ingot, ete., Co., T
D.LR. 707; MeQuire v, Western, [1903] 2 K.B. 100,

If it can be shewn that the mode and extent of publication on a privi-
leged occasion was purposely and deliberately made more injurious to the
plaintifl than necessary, this is evidence of malice in the publisher. The
defendant should do all in his power to secure that his words reach only
those who are concerned to hear the Words of admonition or of confi-
dential advice should be given pri 1., not shouted across the street
for all the world to hear: Wilson v. Collins, 5 C. & P. 373.

Odgers (Libel and Slander, 5th ed., 364) says:—In deciding the ques-
tion of malice or no malice the jury must 5ot ask themselves merely,
“Should we have acted as the defendant has done in such circumstances?”
for different people act differently in similar perplexities. Moreover the
matter has been thoroughly investigated by the time it comes before the
jury, and what to the defendant at the time seemed matter of serious
suspicion has all been explained away in Court. The jury must place
themselves in the position of the defendant at the time these suspicious
circumstances were brought to his knowledge, when first the question arose
in his mind, “Ought I not to inform A.?” It may well be that another
man would have said, “It is no concern of mine,” and would have done
nothing (which is always the safer course). But that does not prove
that defendant was wrong in acting as he did. The jury should find for
the defendant if they are satisfied that he honestly felt that he could
not conscientiously allow A. to continue in secure ignorance, but that he
must communicate to him that which he was so much concerned to know.
It is not necessary that before making such statement the defendant should
himself have thoroughly investigated the reports which had reached him.
The fact that he acted on hearsay, is no evidence of malice: Maitland v,
Bramwell, 2 F. & F. 623; Cozhead v. Richards, 2 C.B. 569, 15 L.J.C.P,
278; Lister v. Perryman, LR. 4 H.L. 521, 30 L.J. Ex. 177, 23 LT. 269.
But the total absence of all inquiry may be some evidence of malice:
Elliott v. Garrett, [1902] 1 K.B. 870, 71 L.J.K.B. 415, 50 W.R. 504, 86 L.T.
441. “And it is obvious that, if the information upon which he acted
was procured from a person or persons who could not possibly know any-
thing about the matters in question, and he nevertheless published the
statements complained of as if they were based on sufficient information,
that might be cogent evidence of malice”: per Collins, M.R., in White &
Co, v, Credit Reform Association, ete,, Ltd,, [1905] 1 K.B, 638.
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BANCROFT v. RICHARDS, B.C.
vhen British Columbia Court of Appeal. Irving, Martin, and Galliher, JJ.A. é‘A‘
January 17, 1913, ol
1 of - 1913
ence 4 1. LANDLORD AND TENANT (§ 111 D 3—110)—DIsTRESS FOR RENT—COSTS
his ¢ OF DISTRESS—DPOUNDAGE CHARGES. Jan. 17.
o i A sherifl acting as the landlord’s bailiff in a distress for rent is not
= entitled to poundage or commission under the Distress Act, R.S.B.C,
s it 1911, ch. 65, where all that he does after distraining the goods is to
rest hold possession of them for a day; his lawful charges are in such case
ind, the fee for levying and for a man in possession.
Lab- 2, SueRirF (§ 1—3) —BAILIFF—DISTRESS FOR RENT—CHARGES—SCHEDULE
A, RS.B.C.
hat Where a sheriff, acting as a bailiff, distrains for rent, he is en
tion titled to charge only the same fees as a bailiff or other person would
be entitled to under sehedule A of 65, RS.B.C. 1011, and not to
s T the usual sherifli’s fees in a proe to collect money.
L 3. LANDLORD AND TENANT (§ 1T D 3—110)—DISTRESS FOR RENT—SETTLE-
Fvi- MENT NOT EQUIVALENT TO SALE,
the Where the tenant distrained upon for rent settles the elaim and
The costs by payment before the expiration of the limited time for which
only the goods must be held before the landlord can legally proceed to a
I"“'. sale thereof, sueh payment by the tenant is not equivalent to a re-
sale by the landlord or his bailiff to the tenant so as to entitle the
reet landlord’s bailiff to a commission in the nature of poundage upon their
value,
ues i )
el ] Tue plaintiff (respondent) is a shopkeeper in the city of  Statement
8 X Vietoria, and the defendant (appellant) is the sheriff’ for the
the f county of Vietoria: Grecnwood v. Baneroft (1912), 2 D.LR.
the o 417, 17 B.C.R. 151
o 1 The defendant was handed a warrant to distrain on the
Lase goods and chattels of the plaintiff’ for rent due, 3,000, and pro-
(i ceeded, as bailiff, to execute the same in due course of law. Tle
rose . N > . . o
v distrained after having demanded payment, which was refused,
tatia and was proceeding to make the necessary inventory of the goods
e and chattels distrained. On the request of the plaintiff not to
for 4 continue making the inventory until he had seen his solicitor
uld with a view to settlement, defendant refrained from continuing
he to take the inventory. After having been in possession for the
0w, day, during which time negotiations for payment took place, the
uld amount of rent due was paid to the landlord by plaintifi’'s
im. solizitor, and the sum of $2 for levying distress, and $2 for the
;l ! man left in possession was tendered to defendant.  Defendant
;611; refused to accept said amount, or to withdraw from possession
i unless paid poundage or commission according to the statute in
o Ylaintiff’s solicitor, 1 st, there id
LT that behalf. Plaintift’s solicitor, under protest, thereupon paic
ted the amount claimed for poundage or commission. Delivery of
ny- the goods and chattels was then made by defendant to the plain-
the tiff, who commenced proceedings for its repayment. Baneroft
ion, gave a receipt for the delivery up of the goods distrained.
e & The action eame on for hearing at Vietoria on September

11, 1912, before Lampman, Co.J., who gave judgment for the
plaintifft with costs.
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From this judgment defendant appealed, and the appeal was
argued at Vietoria.

Bass, for appellant:—We submit that there was only one of
two courses open to the tenant to recover possession. Ile must
either (1) replevy (see. 7 of the Distress Act, ch. 65, R.S.B.C.
1911), within five days, or (2) the sale must proceed, IHe can-
not replevy unless the distress is wrongful, or that he does not
owe the money. He admitted the debt, and he did not object to
the distress. The bailiff cannot proceed to take the necessary
steps to make a sale until the five days have elapsed. The tenant
at once entered into negotiations for a settlement, and settled by
paying the full amount due the same day. We therefore submit
that a sale has been effected to him of the goods distrained, and
he has thereby contracted himself out of the statute so as to pre-
vent his setting up that we have been wrongfully paid.

Aikman, for respondent, was not called upon.

IrvING, J.A.:—I think this appeal must be dismissed. The
sheriff, the defendant in this action, seems to have been impressed
with the idea that he and the bailiff were entitled to similar sort
of poundage, just as he would be if he were sheriff. That is a
misunderstanding of his position. His rights here, as bailiff, are
governed entirely by the Act we have had before us, ¢h. 65, That
statute prescribed certain things, on which he shall be entitled
to make certain charges. Sec. 21 of that statute declares that
he shall not be paid for anything mentioned in the schedule
unless actual performance shall have been made. What he wants
to do is this, he wants to contend that he made a sale of the
property because he was withdrawn. Now that is not a sale, in
my opinion, within the meaning of the schedule, and he is not
entitled to charge it; and the only things that he is entitled to
charge are these two items, the fee for levying varying with
the amount, and the man in possession. I do not think there is
any fee provided for his going out of possession, That is all he
is entitled to.

MarTIN, J.A :—I concur. It does seem somewhat strange
that all this large sum of money could be recovered for three
or four dollars. I think he would have a very strong case to
have that schedule revised, to meet this sort of thing, or else
he should have a distinet understanding on every seizure that he
should receive something more, because that is surely not a
proper remuneration, $2 for possession, where a corporation
labourer gets $3. However, that is aside the question. I only
mention that to shew that I am not leaving it out of consid-
cration.

GALLIHER, J.A.:—1I agree that the appeal must be dismissed,

IrvinG, J.A.:—T would add a note to what T have already
said, namely, that it is a matter for the Legislature to remedy.

Appeal dismissed.
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Re PHILLIPPS & WHITLA.
(Decision No. 3.)

Manitoba King's Bench, Metealfe, J. January 28, 1913,

1. Sortcimors (§ 11 (—33) —SETTLEMENT NEGOTIATIONS — REMUNERATION,
A “fee on settlement” is a proper item in a solicitor's bill in respect
of negotiations out of court to settle pending litigation, and while
the remuneration of the solicitor is not to he regulated by a percentage
or commission apart from contracts made under sec. 65 of the Legal
Profession Act, RSM. 1902, ¢ch. 95, a lump sum may be allowed for
the settlement negotiations upon a quantum meruit basis and an allow
ance by the taxing officer of a fee approximating $8.000 will not be
disturbed in a proper case involving large financial interests,
[Re Phillipps & Whitla, 1 D.L.R 22 Man. L.R. 154, and Re
Johnson, 3 O.L.R. 1, specially referred to.]

Arpean by elient from the certificate of the taxing officer on
the taxation of a second bill of costs delivered subsequent to
the judgment in Re Phillipps and Whitla (No. 2), 1 D.L.R. 847.

The appeal was dismissed.

A, B. Hudson, for solicitors.

. W. Jameson, for the client,

MEeTCALFE, J.:—The solicitors having rendered to their elient
a bill of costs, the bill was taxed, and coming before Robson, J.,
by way of appeal from the certificate of the taxing officer, the
lenrned Judge allowed the appeal: Re Phillipps and Whitla, 1
D.L.R. 847, 22 Man. L.R. 154.

The solicitors again rendered a bill, and the same being taxed,
now comes before me by way of appeal upon the following
grounds :—

(a) The bhill of costs is not a bill of costs within the meaning
of the King’s Bench Aet,

(b) The said bill of costs is not an itemized bill of costs de-
livered in pursuance of the said order of Mr. Justice Robson.

(e¢) That the item, ‘“‘fee on settlement as per negotiations,
October 18th to October 24th, $8480.11,"" charged in the said
bill taxed, is not a proper charge and is not taxable under the
rules of this Court.

(d) That the said bill of costs is not taxable in that it does
not contain details of services rendered for which the charges
contained therein are made.

Counsel for the solicitors ohjected that counsel for the client
had not taken before the taxing officer any objeztion to the want
of items or details in the bill. Counsel for the client stated that
he did take such objection before the taxing officer, I have been
referred to no record of any such objection having been made.
The material does not shew any such objection.

During the argument counsel for the client stated that he
objected only to the items $225 on p. 5, and $8480 on p. 11.

-
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He admitted that the other items were taxable and properly
taxed.

I have very little to add to the judgment of Robson, .J., upon
the prior bill.  Counsel for the client contends that the fee on
settlement charge must be itemized. 1 do not so understand the
Jjudgment of Robson, J.  That judgment proeeeds upon the
ground that the taxing officer had exercised a wrong prineiple
in assessing the costs on a commission basis.  The learned Judge
points out that he thinks the remuneration should be substantial,

The taxing officer took evidenee and read the eorrespondence.
He has now taxed a fee not upon a eommission basis, but appar-
ently upon a quantum meruit for the work done, and which he
Jjustifies upon the elause of the tariff relating to general fee,

I think in doing so he followed the law as laid down in the
Judgment of Robson, J.

Without expressing an opinion as to the quantwin of remun-
eration which ought to be allowed in this case, I would say that
I think in this country, where a barrister is usually a solicitor
or in partnership with a firm of solicitors, and practises, there-
fore, in hoth eapacitics, the client gencerally obtains the services
of counsel without any special retainer or special arrangement.
This matter was of great importance, received much careful
attention, and was, through the efforts of the solicitors, acting
both as counsel and solicitors, brought to a most satisfactory con-
clusion.

In the words of Mr, Justice Robson :—

There can be no doubt that the solicitors exereised skill and diligence,
in fact pertinacity, in their employment, and that their efforts brought
about advantageous results for their client.

After the litigation had been brought to a satisfactory con-
clusion, and after the client knew that the solicitors had in their
hands $3,875 of his money, he wrote to Mr, Hugh Phillipps the
following letter :—

I have yours of the 13th inst. Surely your charge is away beyond
what are liberal charges in such matters, but T don’t want to diseuss
that now, as I never intended to confine you to your regular legal fees.
If I get the amount mentioned in your letter, $3,500 per foot or
thereabouts, I could afford to be liberal. I never expected to have to
take the property back, and having had to do so, it has taken all my
ready cash to finance it.

I expect within a few months to realize on some of my properties,
when I will see you in respect to the matter.

From that letter T would gather that because of the nature
of the litigation it was not intended that the solicitors should be
confined to the ordinary tariff. 1 would further gather that
when he says:—

I never expected to have to take the property back, and having had
to do so, it has taken all my ready eash to finance it,
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he puts that forward by way of excuse for not paying some-
thing further upon account. I would further gather that when
he says:

I expeet within a few months to realize npon some of my properties,

when 1 will see you in respect to the matter,

he intends to convey to the mind of Mr. Phillipps, that when he
has sold some properties and has some money in his pocket. he
will see Mr. Phillipps about a compromise of a balanee owing
to his firm over and above the moneys then in the possession
of that firm.

I have no donbt that the elient intended to pay Messrs, Phil-
lipps and Whitla, whom he employed not only as solicitors, hut
as counsel, a more than liberal fee for services rendered, and
somewhat in excess of the $3.875 then in their hands.

It is true that this intention of the elient, even if communi
cated to the solicitors, could not be made the basis of a new
contract; but T think it may be evidenee as to the value of the
serviees upon a quantum meruil bhasis

While Mr. Justice Robson distinguished  Re  Johuston,
O.L.R. 1, T take it that he accepted the principle theve laid down
A lump <am had there been charced, and, as Mr, Justice Robson
says, a quantum merwil was allowed

The Ontario tarift’ in this respeet is similar to
Cameron on the Law of Costs in Canada, 392,

OHrs: see

I think that, under the Canadian authorities, the bill is suffi-
cient,

After examining the evidenee and correspondence filed, and
in view of Re Johuston, 3 O.L.R. 1, and the authorities there
eited, 1 eannot find that the sum allowed is either exorbitant or
50 excessive as to justify my interference,

If T am correct in this view, it is not necessary that I should
deal with the disputed question as to whether a sufficient objec
tion was taken before the taxing officer or not,

The appeal will be dismissed with costs.

Appeal dismissed,

Re WADDINGTON and TORONTO AND YORK RADIAL R. CO.

Ontario Supreme Court (Appellate Division), Garrow, Maclaren, Meredith,
and Magee, JJ.A., and Middleton, J, January 15, 1913,

I STREET RAILWAYS (§ I—3) —Fraxcuises — CoNSTRUCTION AGREE-
MENT BETWEEN RAILWAY AND COUNTY——JURISDICTION OF PROVIN-

CIAL BOARD—U'SE OF HIGHWAYS,
It is within the jurisdiction of the chairman of the Ont
and Municipal Board to construe an agreement hetween
poration and a railway company granting power to enla

ario Railway
county cor
the num
ghway,

ber of switches operated by the railway company upon a h
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2, STREET RALLWAYS (§ I—3)—Fraxcuises — CONSTRUCTION — AGREE-
MENT WITH MUNICIPALITY—SWITCHES—USE OF HIGIIWAYS,

A stipulation in an agreement between a county corporation and
the railway company which deals in severai respects with the entire
line of an electric railway, that the company, may construct, put in,
and maintain such switehes, and turn-outs, as may from time to
time be found necessary for the operating of the company’s line of rail-
way on a named street, is to be construed as of general application to
the whole of the line upon the street named and not merely to the
line of extension of the railway on that street which the agreement
anthorized.

Arpear by the Corporation of the Town of North Toronto
and the City of Toronto from paragraphs 1 and 2 of an order
of the Ontario Railway and Municipal Board of the 2nd Octo-
ber, 1911, declaring that the railway company had the right,
under the agreement of the 6th April, 1894, between the Cor-
poration of the County of York and the Metropolitan Railway
Company, to construct and put in and maintain such switches
and turn-outs as might be necessary for operating their line,
carrying freight, ete., and that the Board had the right to
make such an order.

The appeal was dismissed.

1. F. Hellmuth, K.C., and 7. A. Gibson, for the appellants.

. A. Moss, for the railway company.

k. McKay, K.C., for Waddington and Winter.

The judgment of the Court was delivered by MerepiTH,
J.A.:—The substantial, and the only substantial, questions in-
volved in this appeal are: (1) whether there is any power in
the Railway Board to permit the railway company to enlarge
their switches and increase them against the will of the appel-
lants; and (2) whether the railway company has a general right
to carry freight.

The first question was dealt with by the Chairman of the
Board as if depending upon a proper interpretation of the
several agreements made between the company and the Cor-
poration of the County of York; and I purpose so' dealing with
it in the first place, because, if his interpretation was right, as
I think it was, it will be unnecessary to discuss other questions.

Then, as to the first point. In the earliest agreement there
was a plain restriction as to the number and length of switches;
but afterwards, from time to time, there were extensions of the
railways so that it has become quite a different and more ex-
tensive undertaking than that originally provided for; and so
one is not surprised to find in a subsequent agreement—that
of the 28th June, 1889-——an enlargement of the company’s rights
respecting switches; it is there provided that ‘‘the company
may alter the location of or extend culverts, switches, and turn-
outs as may be found necessary from time to time for the
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efficient and economical working of their said railway or tram-
way."’

The agreement of the 17th December, 1889, in no way re-
stricts these additional rights, but relates to switches of another

character—branching into other highways and to the company’s “.\m‘.i'

power-house,

It is true that under the agreement of the 20th October, 1890,
the restriction as to number and length of the switches was
again imposed, but only as to the addition to the railway pro-
vided for in that agreement.

But again in the last of the agreements—dated the 6th
April, 1894—general power was again conferred upon the com-
pany in these words: ‘‘The company for the purpose of operat-
ing its railway may . . . conmstruet, put in, and maintain
such culverts, switches, and turn-outs as may from time to time
be found necessary for the operating of the company’s line of
railway on Yonge street . . . and the cowmpany may from
time to time alter the location of such culverts, switches, or
turn-outs.”’

These words seem to extend again the company’s right so
as to overcome the restriction contained in the agreement of the
20th Oectober, 1890, and to put the company on the same foot-
ing in regard to all switches throughout the whole length of
the line; but it is contended that that is not so—that these
words ought to be held to apply only to the addition to the
road provided for in that agreement.

But why so? The words are general: ‘‘for the operation of
the company’s line on Yonge street;’’ not only a part of that
line, the part provided for in the agreement of the 6th April,
1894. And no reason has been suggested why the same right
should not apply to all parts of the railway; why there should
be any difference in regard to the portion provided for hy that
agreement. The agreement of the 6th April, 1894, dealt with
the whole road, not only in that respect, but also several
respects; there can be no reasonable contention that it is alto-

gether restricted to the part of the railway provided for in it.

I have no doubt the Chairman was quite right in his inter-
pretation of the agreements in this respect; and the question
was one within his jurisdietion.

On the other point, the appellants’ contention is, that these
agreements deprive the company of the right to carry freight.

But there is really no substantial weight in that contention.
On the contrary, the agreements fully recognise that right, the
first of them, that of the 25th June, 1884, reciting that the com-
pany was empowered by legislation ‘‘to take, transport, and
carry passengers and freight.”’

The agreement of the 28th June, 1889, and that of the 6th
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ONT. April, 1894, each, contain a provision that the company shall
8.0 carry certain freight at certain rates to be fixed as therein pro-
1013 vided; thus not only recognising the power of the company to

carry freight, but requiring them, in certain events, to do so.

. BE To imply from these provisions an obligation on the part of
WannINGTON v K
AXD the company to earry no other freights, or an abandonment of

Toroxto  their legislative rights in that respeet, or an attempt to trans-

\\.::: fer the power in that respect to the municipal corporation,
o . .

pamar, would be entirely unwarranted; they, obviously 1 would have
R Co.  thought, gave, as far as the company had power to give, a right

steretitn, 7.4, 0 compel them, as therein provided, to exercise the right to
carry freight.

And so I find nothing in the agreements purporting to re-
strict the right which the Board has expressed its intention to
exercise regarding switches or freight; and so 1 agree with the
Chairman of the Board in his interpretation of the agreements
in this respect; and, that being so, it is unnecessary to con-
sider any other question of law which was, or might have been
raised, before the Board:; merely finding nothing in the agree-

' ments staying the hands of the Board; without considering what
i wonld be the effect of such an agreement if it in fact existed.
i The Board properly constituted ean now go on and deal

with the questions of fact properly arising upon the application
hefore them; as, from the Chairman’s certificate, it now appears

| it was intended to do.
' .
Appeal dismissed.
ONT. Re McCOUBREY and CITY OF TORONTO.
4
\‘l Ontario Supreme Cowrt, Kelly, J. Janwary 10, 1913,
1913 1. Muxiciean corRPORATIONS (§ 11T C 4—=112) =By paws—{1LosSING . HOURS
FOR SHOPS—REQUIRFMENT OF SIGNATURES OF THREE-FOURTHS OF
Jan, 10 OCCUPANTS—\ALIDITY
g I'he provisions of sub-se 14 of the Ontario Shops Re
r gulation Aet, RSO, 180 ing the council of a wuni
" cipality the ass a by-law regulating the ¢ g hours of
T{ certain class within the municipality where the council is
,'. satisfied that an application therefor is signed by not less than three
' fourths in number of the occupiers of shops within the municipality
| helong to the class to which the application relates, must be strietly
! complied with and, if it appears that the three-fourths requirement
i has not been complied with, the by-law is invalid.
:‘ 2. MUNICIPAL CORPORATIONS (§ 11 C 4-=112) —DBy-Laws oF—(CLOSING HOUR (
] OF BARBER SHOPS—VALIDITY OF BY<LAW DEPENDENT UPON NUMBER tl
:" OF SIGNATURKS—SIGNATURE BY AGENT,
-{li Where one of the names to a petition, praying for the passing of a 8
Wl by-law regulating the closing hours of barber shops, in pursuance of fi
n sub 3 of sec. 44 the Ontario Shops Regulation Aect, RS.0. 1897, b
| ch. , providing for the passing of such a hy-law by the loeal
council of a municipality if it is satisfied that the petiticn is signed o

by not less than three-fourths of the occupiers of shops within the S
municipality belonging to the class to which the application relates,
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that of a person who did not sign the petition but whose name wa
lixed thereto by his employee without the employer's anthority, the
name is not properly attached to the petition and uld eeted
from the count of signature
MUNICIPAL  CORPORATIONS §HHC 4112 By 1 AWs—CLosSING  1HOURS
OF suor VALIDITY OF BY 1AW DEPENDENT ON NUMBER OF SIGNA
TURES—EFFECT OF BATIFICATION OF SIGNATURE OF AGENT AFTER
MOTION TO QUASI
Where one of the ‘ ravi ' ‘ fa
law regulating the f certai s in pursua
b oof N I tlati \ RS0 il
7. to t 0 W 1 ' la i
itisfie I i thre
upiers of ' n
e app t 1 \
subsequent ! ! thu
made afte 1 i e 1 i ‘
In ve U J et [1901] 1 K.B. 6
eferred 1t " . ( 'S |
4. MUNICIPAL CORPORATIONS §11 C 41 ‘ 10UR
FOR SHOPS—\ALIDITY LA I
TGNATURE EFFectT or onrarNine I
If the nan f ‘ v n, prayir ¢
uant to | ‘ H ) i N \
R.S.0, 1897 I 257 v \ | 1
pa uch a by-law if it . t ¢ petiti
less than three-fourths of the or f ps within the mur
pality belonging to the cla h the applicat
o CONSTITUTIONAL 1aw (§1 D4 " DEprraar: 0 ¢ To
CIPALITY—REGULATION OF CLOSING HOURS OF S
The legislature has the right to give power to
pass a by -law regulati the wurs of i
the mun t
Cily Wontreal v. Bea 12 Can, S R. 211
and 1 hip of North | pe. 16 AR, 214, re
b, MUNICIPAL  CORPORATY S § 11 C 41 By 1 HOUR
FOR SHOPS—\NALIDITY oF 1y ' I
SIGNATL RES FAKING Namy | ( ) AN
WITHE CRDINANCE
Unde uh b oof " he Ontari ition A
RS0 180 o257, giving a 0 omn ipa ri
v by-law regulating the ol
the council i isfied it the application therefor i
east three fourths in number of the ipiers of ps of the ¢l
vich su application relat ' 1 te method 1 v
merely on the taking of names f ' ‘ T ectory in orde 1
wseertain the number of persons w nd wops of 1 i
question Dictum per Kelly, J

Morion to quash by-law 6167 passed by the Council of the
Uity of Toronto on the Sth August, 1912, under the provisions of
the Ontario Shops Regulation Aet, R.S.0. 1897 ¢h. 257, as
amended by 4 Edw, VI ¢h. 10, see. 61, The hy-law provided as
follows: ““*From and after the 19th day of August, 1912, all har
ber shops in the
on each and every day of
Saturday

ity of Toronto shall be e¢losed and remain closed

each week throughout the year except

and the day immediately preceding a public holiday
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ONT. .. . from the hour of eight o’clock in the afternoon of one day
S.C to the hour of six o’clock in the forenoon of the next day.”’
1913 Sub-section 3 of see. 44 of the Shops Regulation Act provides

that if any application is received by or presented to a local
M frnmw council, praying for the passing of a by-law requiring the clos-
AND ing of any class or eclasses of shops situate within the muniei-
Cory oF  pality, and the couneil is satisfied that such application is signed
FORONTO. 1o not less than three-fourths in number of the oceupiers of
Statement  shops within the municipality and belonging to the elass or each
of the classes to which such application relates, the couneil
shall pass a by-law giving effect to the application, ete.; and
by 4 Edw. VIL ¢h. 10, see. 61, this sub-section was expressly

made to apply to barber shops.

The council acted upon a petition which was duly presented
and found by the eity elerk to contain 273 names, that is, three-
fourths of the names of all the barbers having shops in the city.

The application to quash was on the grounds: (1) that the
petition was insufficiently signed; (2) that certain of the signa-
tures appearing on the petition were obtained by misrepresen-
tation; (3) that certain persons whose names appeared on the
petition did not in fact sign it; (4) that the city elerk and the
city couneil erred in the method adopted to ascertain the num-
ber of shops and the number of occupiers thereof.

The application was granted and the by-law quashed.

T.J. W. O’Connor, for the applicant.

Irving 8. Fairty, for the city corporation.

Kelly, J. Kerny, J.:—Under the provisions of the Ontario Shops Re-
gulation Aet, R.S.0, 1897, ¢h. 257, as amended by 4 Edw. VIL
ch. 10, see. 61, the eity council of Toronto, on August 8th, 1912,
passed a by-law (No. 6167), enacting that:—

From and after the 19th of August, 1912, all barber shops in the
city of Toronto shall be closed and remain closed on each and every
day of each week throughout the year except Saturday and the day
immediately preceding a public holiday . . . from the hour of
eight o'clock in the afternoon of one day to the hour of six o'clock in
the forenoon of the next day.

Sub-section 3 of see. 44 of ¢h. 257, under which the proceed-
ings were taken, is:—

(3) If any application is received by or presented to a loeal coun-
cil, praying for the passing of a by-law requiring the closing of any
class or classes of shops situate within the municipality, and the
council is satisfied that such application is signed by not less than
three-fourths in number of the occupiers of shops within the muni-
cipality and belonging to the class or each of the classes to which
such applieation relates, the counecil shall, within one month after
the receipt or presentation of such application, pass a by-law giving
effect to the said application and requiring all shops within the muni-
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cipality, belonging to the class or classes specified in the application,

to be closed during the period of the year, and at the time and hours

mentioned in that behalf in the application.

By 4 Edw. VII ch. 10, sce. 61, this sub-section was expressly
made to apply to barber shops. A petition was presented ask-
ing the city couneil to enact a by-law to have barber shops closed
during the hours mentioned therein, The affidavits of execution
of the original petition indicate that it was signed not later than
June 6th, 1912, From a letter of the city clerk to the president
and members of the Board of Control, dated 4th July, 1912, I
learn that on June 10th the Board requested the eity elerk

to examine a petition signed by the barbers of the city asking that a

by-law be passed to provide for the early closing of barber shops.

The letter then explains the procedure adopted in checking over the

signatures to the petition, and concludes by stating that the statute

provides that. the council shall pass the by-law if satisfied that the
petition in favour is signed by not less than three-fourths of the pro-
prietors of barber shops in the municipality.

The city elerk, having communicated with those in favour
of the petition and those opposed to it, was called upon by
Leon Worthall, the representative of the Barbers’ Union, and
on the elerk explaining that he had no aceurate list of the bar-
bers doing business in Toronto, it was agreed between him and
Worthall that the best method of checking the petition would
be by using the list of barber shops as appearing in the last city
directory, making any amendments thereto necessary by reason
of changes of occupancy, ete. This method was adopted, and
on it appearing to the clerk that the petition was probably not
sufficiently signed, at Worthall’s suggestion further time was
obtained from the Board of Control to secure additional signa-
tures. Plaintiff, who had represented the opponents of the by-
law wrote the clerk on June 12th, in reply to a request for a
conference, that he had decided not to attend any further meet-
ings on the subjeet, and stating that he had the names of 105
master barbers, who had decided not to recognize any by-law
that might be passed. A supplementary petition was afterwards
received by the city clerk, who, on examination of it, found
the petition to be still not signed by the necessary three-
fourths, his findiug then being that the number of these shops
named in the directory was 339, the number of proprietors of
barber shops signing the petition, not in the directory, 21; in
all 360, and that the number who had signed the petition was
254. A still further supplementary petition was sent in; the
city elerk made a further examination, and on July 19th, 1912,
wrote as follows:—

T. L. Church, Esq. (Acting Mayor) President,

and members of the Board of Control,
Gentlemen,—In compliance with the order of the Board, I beg to
say that T have received and examined supplementary petition sub
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ONT. mitted by Mr. leon Worthall, representative of the Barbers’ Union,
’\I—; in favour of the early closing of barber shops.

'"'”‘; I now find the number of barbers to be, as per the city directory,
R 330, the number signing the petition not in the directory, 24; making
Re in all, 363,

McCovnrey Three-fourths of this number is...
AND Number of names counted on the petitions
.:.""I"\nfl':‘ It appears to me that the petitions are signed by three-fourths of

s the pro
Kelly, J. I ma)
have not been counted, as it has not yet been made elear to me that

R e IO

rietors of the barber shops doing business in the city,

add that there are a number of names on the petitions which

they had a right to sign. In several cases this could not be done owing
to the absence of the parties from the city. If any of these names
were counted, it would, of course, add to the number in favour of
carly closing.
} 1 return herewith the petitions,
! Your obedient servant, =
| W. A. LaTTLEIONN, =
City Clerk, .
The city council passed the by-law on August 8th,
The present application is to quash the by-law on the fol-
lowing grounds:—

e

(2) That certain of the signatures appearing on the petition were
obtained by misrepresentation;
(3) That certain persons whose names appear on the petition did
not in fact sign it;
(4) That the city clerk and the city council erred in the method
adopted to ascertain the number of shops and the number of occupiers
thereof, in determining whether three-fourths in number of the occu-
piers of such shops had signed the petition. %

(1) That the petition was insufliciently signed; 2

B e 2

On the application there was filed an affidavit of the solicitor
who represented the opponents of the petition, to the effeet
that on the day on which the by-law was passed, he requested
the council to defer for two weeks the passing of the by-law in
order that those opposing it might have an opportunity of shew-
ing that the petition was not properly and fully signed, within
the meaning of the statute; that no reply was given his re-
quest, and that later on the same day the by-law was passed.
The council may have been, and very probably was, influenced
by the advice which one of the members thereof stated he had
received from the eity solicitor, namely, that the couneil had no |
option in the matter if the petition were sufficiently signed.
Referring to the statement of the eity elerk in his letter of the
19th July, that there were a number of names on the petition
which were not counted, as it had not been made clear to him
that they had a right to be signed, a number of instances oc-
curred where the same person signed twice, and the duplicates
of these signatures were properly rejected. Two names were
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signed, not by the proprietors themselves, but by others for
them, and it was not shewn that the parties who signed had
any authority to sign. These signatures also were properly re-
jeeted. The city elerk also rejected the signatures of two whose
names do not appear among the names of harbers in the ecity
directory; evidently he was not satisfied that they had any
right to sign. In still another instance, the foreman of the
shop, in the absence and withont the knowledge or authority of
the proprictor, signed his own name as foreman of the shop,
but without even mentioning the name of the proprietor. In
this ease it was contended on the argument that the signing
should have been allowed.  The only evidenee, however, to sup-
port the contention is an affidavit made by the proprietor, Beam-
ish, on November 21st, 1912—months after the passing of the hy-
law, and about two weeks after these proceedings were hegun
that he was ahsent at the time the petition was signed hy his
foreman, and that he is in favour of the objects asked for in the
petition and ratifies the aetion of the foreman in signing the
petition.  This signature was properly rejected in the count
made by the eity elerk.

My view is, that none of the signatures rejected in the count
were entitled to be allowed. This leaves to be dealt with the
273 names counted by the eity clerk as being of persons en-
titled to sign.

The propriety of the method resorted to of arriving at the
number of proprietors of harbers’ shops in the eity—that is,
by the use of the city directory—may well be questioned. While
I do not now pass upon the question, 1 am not to he taken as
approving of that procedure. The actual number might have
been ascertained by some more accurate method.

But, assuming the correet number to he 363, as stated by the
city elerk’s report (and it is not shewn affiematively that the
were not then more than 363), it was necessary that at least 2
should sign in order to give authority to pass the hy-law; if even
one of the 273 was improperly allowed, then the petition fell
short of having the required number of signatures.

One of the 273 signatures purported to be that of Thomas
Rackstraw, an oceupier or owner of a harber shop at 43 Jarvis
street. His signature was not aflixed by himself, but hy his
employee in his absence and without his instruetions, authority,
or sanction. Rackstraw was examined vivo voce on the 14th
November, 1912, and his evidenee is part of the material used on
the motion. 1 quote the following from his examination :

7. Q. Do you remember signing a petition to the council of the eor
poration of the city of Toronto?! A. No, I didn't sign it. I can ex-
plain that.

8. Q. You know a by-law has been passed by the city of Toronto re
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cently for the closing of barber shops at the hour of eight o'clock on
certain evenings during certain hours? A, Yes.

9. Q. Then I ask you if you signed a petition to the council of the
corporation of the city of Toronto, and you said no. I am referring
to a petition in the following words (reads the heading of petition).
Now I see on that petition appears the name Thomas Rackstraw, 43
Jarvis street. It is spelled “Tomas Rackstraw.” Did you sign any
such petition, Mr. Rackstraw? A. No, I didu't sign any such petition,
but I would like to explain that.

10. Q. I will allow you, in a moment. 1 produce the original peti-
tion, handed me by counsel for the city of Toronto, and I ask you if
the signature appearing there as being yours is your signature? A,
Oh, no, T know it is not by looking at it, and I know it is not as well.

10a. Q. Do you know who signed that petition? A. Oh, yes, I know
who signed it.

11. Q. Who did it? A. It was my man.

12, Q. Did you tell him to do it? A. Oh, no.

Then in answer to counsel for the city he goes on to speak
of his own practice of closing at 8 o’clock, and that the man who
signed his name thought that he (Rackstraw) would be willing
to sign the petition. He adds that he was not in the shop at
the time; that he was not in favour of the petition, and that he
told his man he would not have signed. Then he was asked :—

16. Q. However, you were not there yourself? A. No, I was not
in the shop, myself. I wouldn’t have been in favour of it at all, but,
of course, he signed the petition thinking it was all right, on account
of my closing at 8 o'clock. We never had a word on the subject at all;
never spoke about it. Of course, he belongs to the Union, and nat-
urally he would sign it on account of being there,

27. Q. You still are opposed to it? A. I am opposed to shutting
anybody else up. T believe in a man running his own business, And
then he says the man signed honestly, and not thinking there was
anything wrong.

On the 20th November, 1912, Rackstraw made an affidavit
which was filed by the respondents, in which, after referring to
his having been examined, he says that since the examination he
has been more fully apprised of the facts in relation to the peti-
tion and its effect upon the outlying barber shops, and he states
that he is now in favour of the petition, and he attempts to
ratify the action of his foreman in signing it.

It is urged, for the respondents, that the attempted ratifi-
cation by Beamish and Rackstraw entitled them to be counted
amongst the signers of the petition. In my opinion, this at-
tempted ratification was inoperative. Rackstraw, at the time
the by-law was passed and as late as the 14th November, 1912,
was not in favour of the petition; he did not authorise any one
to sign it for him, and not only did he not approve of it, but he
expressly disapproved. His name is not properly attached to
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the petition, and should not have been counted among the 273
signers.

As was said by Hagarty, C.J., in Taylor v. Aimslie, 19 U.C.
C.P. 78, at 85, ‘““the doetrine of ratification is not without im-
portant qualifications.”” One such qualification is in respeet of
the time of the attempted ratification. In Bird v. Brown (1850),
4 Ex. 786, Rolfe, B., at 7958, says:—

But the authorities shew that in some eases where an act which, if
unauthorized, would amount to a trespass has been done in the name
and on behalf of another but without previous authority, the subse
quent ratification may enable the party on whose behalf the act was
done to take advantage of it and to treat it as having been done by
his direction. But this doctrine must be taken with the qualification
that the act of ratification must take place at a time and under cir
cumstances when the ratifying party might himself have lawfully
done the act which he ratifies. Thus in Lord Audley's case (Audley
v. Pollard, Cro. Eliz. 561), a fine with proclamation was levied of cer-
tain land, and a stranger within five years afterwards, in the name
of him who had right, entered to avoid the fine, After the five years,
and not before, the party who had the right to the land ratified and
confirmed the act of the stranger. This was held to be inoperative,
though such ratification within the five years would probably have
been good. The principle of this case appears to us to govern the
present. There, the entry to be good must have been made within the
five years; it was made within that time, but till ratified it was
merely the act of a stranger and so had no operation against the fine.
By the ratification it became the act of the party in whose name it
was made, but that was not till after the five years. He could not be
deemed to have made an entry till he ratified the previous entry, and
he did not ratify until it was too late to do so.

It seems to me that the acts of ratification relied on by the
respondents were too late,

A further authority against ratification relating back, where
persons other than the contracting party have acquired inter-
ests prior to ratification, is found in Re Gloucester Municipal
Elections Petition, [1901] 1 K.B. 683. The same view of the
law is also found in Lord Halsbury’s Laws of England, vol. 1,
p. 181 (sec. 389). And in 31 Cye. 1284, we find it stated that if a
third person has a complete cause of action or defence when a
suit is commenced, he cannot be deprived thereof by the sub-
sequent ratification of an act without binding force without
such ratification.

Following these authorities, the acts of ratification relied
upon here are ineffectual.

The cireumstances under which the names of Edward Iarper
and William Batte appear on the petition—they being two of the
273—make their allowance open to ohjection.

It is evident from Harper's affidavit and his eross-examina-
tion thereon that he at no time intended to sign the petition,
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and that he absolutely refused to sign it. After this refusal, he
was approached about signing a memorandum relating to an
inerease in prices, which was submitted to him; this he agreed to
sign; and his evidence is, that what he read over hefore signing
referred only to prices and not to early elosing; and that, if it
turns out that his name appears as having been signed to the
petition for early closing, it is improperly there.

Worthall, an active promoter of the petition, who presented
it to Harper for signature, admitted that, at the time Harper
signed, he (Worthall) had with him another petition relating to
an inereased seale of prices; that the two petitions were handed
by him to Harper, one lying above the other, but not attached
to it, and that, on examination, after Iarper had signed, he found
Harper’s signature to the petition for early closing. He admits,
too, that it is possible, though not probable, that Harper signed
the petition which he did sign, in error; and he repudiates the
suggestion in Harper’s evidence that any deceit was employed
in obtaining the signature.

I find it difficult to eseape the conclusion that Worthall did
not act eandidly towards Harper, and that as a result Harper
was misled as to what he was signing; for T have no doubt that
Harper never intended to sign the petition for early closing, and
he signed in the belief that he was signing for quite a different
object. In the cireumstances, his signature should be rejected.

In the ease of William Batte, there is such doubt as to the
means by which his signature was obtained that I would hesitate
to allow his name to be counted amongst the necessary 273,

It is apparent that there was difficulty in obtaining the signa-
tures of the requisite number.

The hy-law, if passed, would not only restrict the rights of
the minority opposed to it, who, in many instances, would suffer
financial loss in being deprived of the right to keep open after
8 p.m., but also would eause inconvenience to those who have hut
little opportunity of patronising barber shops during the hours
permitted by the by-law. Others than barbers would be ef-
feeted by it. By this I do not mean that such a by-law should
not be upheld if the proper and necessary means were adopted
of bringing it into effect.

The right of the Legislature to give power tc municipalities to
pass such a by-law is not questioned : City of Montreal v. Beau-
vais, 42 Can. S.C.R. 211. But the necessary formalities should
be strietly ecomplied with.

In Re Robertson and North Easthope, 16 A.R. 214, an appeal
from the judgment of Street, J., refusing to quash a hy-law
where the condition precedent necessary to give the counecil
jurisdietion was that a petition be presented signed by a major-
ity of those entitled to sign, Hagarty, C.J., at p. 216, said: *“ We

1
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cannot be too careful and we think the council should be equally
careful in requiring that this essential foundation should al-
ways exist before such very serious interference with the rights
of owners of property should be undertaken. The majority is
allowed the right of binding the minority, but there shounld be
no reasonable doubt allowed to exist as well of the existence of
such majority and of its being signified in the manner required
by law,”’ and, again, at p, 219: ““In all cases of this kind—
largely invading the rights of private property—it should, I
think, be incumbent upon the couneil to be eertain heyond specu-
lation or guess-work that a majority of those interested had
clearly sanctioned the proposed work so as legally to found jur-
isdietion to bind a dissentient minority,”

The passage of a by-law such as is now under consideration
is a somewhat violent interference with the rights of a consider-
able body of persons engaged in a legitimate business.  The pro-
moters of the by-law and the eity conneil have no eanse for com-
plaint if they are held to the strictest compliance with each and
every of the conditions and terms imposed upon them hy the
statute; the rights of the minority should not be curtailed, and
inconvenience he imposed upon the publie by such eurtailment, if
any reasonable doubt exists that the necessary three-fourths of the
proprietors signed the petition, or that those who did sign sig-
nified their wishes as required by law,

I have no diffieulty in arriving at the conclusion that the peti-
tion was not signed by the necessary three-fourths in number of
the proprietors, and that the by-law cannot he upheld.

Had I not reached this conclusion on the grounds I have
stated, T would still feel bound to quash the hy-law for the rea-
sons on which the Divisional Court based its judgment in R
Halladay and City of Ottawa, 15 O.L.R. 65—a ease where the
Judge of first instance quashed a by-law passed under the On-
tario Shops Regulation Aet, by which it was sought to provide for
early closing of retail grocery stores in the city of Ottawa: Halla-
day v. The City of Ottawa, 14 O.L.R. 458. The procedure there
adopted to ascertain if the petition was properly and sufficiently
signed was much the same as in the present case, and what 18
said in that judgment may well he applied here,

The by-law is quashed with costs,

By-law quashed.
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MAN. Re GILLESPIE,
;’I;' Manitoba King's Bench, Galt, J. January 16, 1913,
1013 1. Part~ersuir  (§ 111—=14)—SAME OWNERS OF TWO PARTNERSHIPS—

S—— (REDITORS,

Jan. 16. In the distribution of assets by the assignee of two partnership firms
composed of the same individuals, where it appears that although two
businesses were carried on under separate names and with separate
books of account, separate bank books and separate letterheads, they
were really one firm, a debt due from one business to the other need
not be considered in the distribution.

[Banco de Portugal v. Waddell, 5 AC. 161, applied.]

2, ASSIGNMENTS FOR CREDITORS (§ V—41)—PARTNERSHIP—INDIVIDUAL AS-
SETS—WIHAT PASSES TO ASSIGNEE.

Where an assignment is made by two partners and each of the part-
ners transfers individual property “in accordance with rights of the
joint or separate creditors as the case might be,” the separate credi-
tors of eiwch partner individually are entitled to payment out of the
separate property which that partner contributed to the estate, the
remainder going into the estate and forming part of the partnership
property to be wound up.

Statement AprLicaTiON by the assignee for advice in respect of certain
facts which were set forth in a statement of facts agreed upon
by counsel.

J. Galloway, appeared for the assignee.

A, B. Hudson, for Winnipeg Supply Company.

J. W E. Armstrong, for St. Paul & Western Coal Company.

P. J. Montague, for Sootless Coal Company.

A. C, Ferguson, for Union Lumber Company.

C. Isbister, for Hanbury Manufacturing Company, Vulean
Iron Works and Brown and Mitehell,

E. Frith, for Manitoba Bridge & Iron Works,

anlt, 3, Gavr, J.:—It appears that Malcolm Gillespie and Joseph
Hugh Ross Gillespie, both of the city of Brandon in Manitoba,
commenced business as contractors in the said eity of Brandon,
under the firm name of ‘‘The Gillespie Elevator Construction
Company’’ on or about the 18th day of May, 1909, and con-
tinued to carry on the said business under the said name up
to the 5th day of March, 1912. A declaration of partnership
relating to the said business was duly filed under the statute.
Then one John R. Brodie commenced business as a coal dealer
and coal merchant in the said city of Brandon on or about the
Ist day of August, 1909, under the name of ‘‘The Standard
Coal Company,”” and a declaration thereof was filed in the
office of the deputy clerk of the Crown and Pleas on August 17,
1909. On or about the 1st day of October, 1910, the said Brodie
sold the said business to the said Malcolm Gillespie and Joseph
Hugh Ross Gillespie by an indenture bearing that date.
Upon the said 5th day of March, 1912, each of said businesses
and the said partners being insolvent, the said partners made
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two separate assignments, one in each of said firm names, for
the benefit of their ereditors under the Assignments Aet, to
James William Gordon Watson, of all the assets of the said
partners, excepting their property exempt from sale or seizure
under execution. And it is said that the two separate assign-
ments were made as a result of some discussion hetween
ereditors.

The said businesses were carried on by the said partners
under the said two firm names respectively and the several tran-
sactions of each business were recorded in separate sets of hooks
of account and bank books, and the said partners used separate
letterheads for each business. Both of said businesses were alike
owned and conduneted by the said partners and separate hooks
were kept as aforesaid to enable them to record and ascertain
the progress and results of each of the two lines of business in
which they were engaged,

It appears from the anditor’s statement of the affairs of the
insolvents prepared from the said books, there is an indebted-
ness of $1,566.31 of the Gillespie Elevator Construction Com-
pany to the Standard Coal Company, of which the items are
given.

Besides the partnership assets as shewn in said bhooks of
account transferred to the said assignee the said partners have
each transferred to the said assignee by separate transfers abso-
Iute in form, certain individual properties of each consisting of
real estate in Brandon and Ninette. This was done with the
intention that those properties shonld be applied in accordance
with the rights of the joint or separate creditors as the case
might be.

The questions on the above statement of facts on which the
assignee desires the advice of this Court are as follows:—

1. Does the fact that the said two partners carried on busi-
ness under two separate firm names under the circumstances
above recited make them in fact and law members of two dif-
ferent co-partnerships within the meaning of see. 27 of the
Assignments Act, and must partnership assets be treated as two
partnership estates and wound up accordingly ¢

I think that nearly all the questions which arise in this
application are covered by the case referred to by Mr. Ferguson
on the argument, viz., Banco de Portugal v. Waddell, 5 A.C. 161,
and cases cited therein. In that case two persons of the name
of H. carried on trade in Portugal as wine exporters, under
the style of H. Brothers, and the same two persons carried on
trade in London as wine merchants, under the style of H. &
Sons. The practice of the business was for H. Brothers to draw
bills on H. & Sons, ete. It appeared in that case that bankruptey
proceedings were taken in England against H. & Sons, and
almost simultaneously proceedings were taken in Oporto, Por-
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tugal, against H. Brothers, and the ereditors in Portugal had
attached all the assets of the firm there and had received divi-
dends therefrom,  Afterwards they applied in England for
liberty to rank for the balance due to them on the assets in
England. In delivering judgment Earl Cairns, Lord Chaneellor,
points out that in such a case as that the foreign ereditors have
a perfect right to retain all the dividends or assets which they
managed to lay hold upon in the foreign country; but if they
came to England to rank there they would have to bring into
account all the dividends that they had received before they
would be entitled to rank in England.  Then he quotes the
statute relating to the matter: “1f any bankrupt is at the date
of the order of adjudication liable in respeet of distinet con-
tracts as member of two or more distinet firms, or as a sole ¢on-
tractor, and also as member of a firm, the cireumstance that such
firms arve in whole or in part composed of the same individuals,
or that the sole contractor is also one of the joint contractors,
shall not prevent proof in respeet of sueh contracts against the
properties respectively liable upon such contraets’ and proceeds
to say, **That supposes a case which it seems to me is perfectly
foreign to the present. This is simply the case of one bankrupt
firm. It happens to be two persons trading together in Portugal
and in England, but it is just the same case as il it were one
person trading in Portugal, and the same person trading in
England; the two persons do not constitute different firms be-
cause they trade in Portugal and also in England; and there is
not that diversity which is necessary to bring the section of the
Aet of Parliament which 1 have just read into operation.”” Con-
sequently he finds that . & Sons and . Brothers constituted
a single partnership, but, owing to the circumstance that some
of its business was being condueted in Portugal, he pointed out
the peculiarity of the rights of the foreign ereditors there to get
all they could out of the assets in Portugal.

In the present case the partuers had just one place of busi-
ness. They were the sole owners of hoth branches of the busi-
ness; they occupied the same building apparently and the same
rooms. They had different books; but that eireumstance does
not alter their position.  The same cireumstance existed in the
Waddell e It seems to me, therefore, that the two businesses
carried on by the two Gillespies under separate names were just
branches of the same firm, and that all the ereditors of each of
those businesses, so to speak, are simply ereditors of the one firm,
Consequently the partnership assets should be, to use the lan-
guage of the statement of facts here, ““pooled and wound up as
a single partnership estate.”

That sufficiently disposes of the next guestion as to the sum
of $1,566.31, which is expressed this way : **If there are two dis-
tinet partnership estates, should the sum of $1,566.31 be paid
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by the Gillespie Elevator Construction Company estate to the
Standard Coal Company estate hefore distribution?”’ As I have
found that there is only one partnership, the money will helong
to the firm.

The next question is, in what order should the following
classes of creditors, namely, creditors of the business of the
Gillespie Elevator Construetion Company ; ereditors of the busi-
ness of the Standard Coal Company, and creditors of Joseph
Hugh Ross Gillespie, individually, share in the following elasses
of assets respectively, ete,

The ereditors of either or hoth of the businesses are entitled
to share in the partnership assets of the partnership. The sep-
arate ereditors of Joseph Tngh Ross Gillespie are entitled to
payment out of the separate property of Joseph IHugh Ross
Gillespie,

There do not appear to be any separate ereditors of Maleolm
Gillespie, so that the property assigned by him will simply go
into the estate and form part of the partnership estate to be
wound up.

I think that the questions submitted have been reasonable to
be asked, and that the costs of all parties should be paid out of
the estate.

Judgment accordingly.

ALSIP v. MONKMAN.
Manitoba King's Bench. Trial before Metealfe, J. December 10, 1912,

1. MECHANICS' LIENS (§ 11—9)—RIGHTS OF LIENOR'S ASSIGNEE OR SUBSTI
TUTE—CREDITORS * REPRESENTATIVE COMPLETING CONTRACT ON CON
] S DEFAULT,

The representative of the creditors of a building contractor who con
tracts with the owner to take over, as the nominee of the contractor,
the work of completing the contract, and obtains from the owner a
stipulation whereby all moneys earned or to be earned under the con
tract were to become payable to such representative in the place of
the original contractor, is entitled to file a mechanie’s lien for the
amount due on completion of the work in like manner as would the
original contractor, notwithstanding that there wus no express assign
ment in writing of the right to such lien from the latter.

[As to parties entitled to file mechanics’ liens, see Annotation at end
of this case; as to liens of sub-contractors, see Rice Lewis Co. v. Harvey,
next following in this volume.]

AC

2. MECHANICS' LIENS (§ II—0)—COMPLETION OF WORK BY CONTRACTOR'S
CREDITORS—FURNISHING PROOF THAT NO OTHER LIENS ARE CHARGE-
ABLE

The nominee of the contractor’s ereditors who by agreement with
the owner takes over the unfinished contract and completes the same
on the contractor’s default, with a stipulation that he shall be entitled
to the same amount as would be coming to such contractor had he him
self completed the work, will not be held, in an action brought by him
to enforce a lien, to a strict compliance with a elause of the original
contraet requiring the contractor, before action brought, to supply
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evidenee that no other undischarged liens than his own remain a charge
on the property, if in faet there were no such liens and the owner
raising such objection had knowledge that the ereditors other than the
plaintiff had agreed with the latter not to file mechanies’ liens.

| Brown v. Bannatyne, 2 D.L.R, 264, and 5 D.L.R. 623, re

rrred to.|
3. ConTr: 18 (§ 1V D—363)—BUILDING  CONTRACT—CERTIFICATE AS 1O
EXTRAS,

Where a stipulation in a building contract leaves it to the architect
to settle what extras should be allowed and the value thereof by his
final certifieate, such certificate is binding upon the parties as an
award, until set aside for cause,

4. CONTRACTS (§ IV D—364)—APPLICATION TO ARCHITECT FOR CERTIFICATE
~—NOTICE.

It is no defence to an action for the halance due for the erection of
a building that no notice was given the owners of the contractor’s
application to the architeet for a final certificate where the contraet
was silent in that regard and required the architeet upon notice from
the contractor that the latter considers the work complete, to issue n
finul certifiente and to make deductions from the price for unfinished
work,

[Brown v. Bannatyne, 2 D.LR. 264, 5 D.L.R. 623, followed.)]

Tue plaintiffs William P. Alsip and John D. Sinelair claim
as assignees of the right to a mechanies’ lien of the contractors
Gibbons & Harris, for balance due under a contract in writing,
made between Ernest Gibbons, as contractor, and the defendant
Martha A. Monkman, as owner, wherehy it was contracted that
the contractor, nnder the direction and to the satisfaction of
James Chisholm & Son, architects, would provide all the mater-
ials and perform all the work mentioned in the specifieations and
shewn on the drawings and details prepared by the architeet,
and in accordance therewith, for the excavations, sewer and
drains, concrete, stone-work, brick-work, tile-work, carpentering,
painting and glazing, electrical work, plastering, iron-work, and
bricking-in of boiler, and furnish all materials required therefor,
being all the work and materials necessary to complete the build-
ing for the owner at the corner of Langside and Ellice streets,
excepting the plumbing and heating and galvanized iron work
and roofing. The drawings and specifieations were identified by
the signatures of the parties. The plaintiffs also claim a lien as
against Clements, a mortgagee.

The action was dismissed as to one defendant (Clements)
and a reference ordered as to defendant Monkman.

T. R. Ferguson, K.C., and E. K. Williams, for plaintiffs.

J. B. Coyne and F. K. Hamilton, for defendant Monkman.

(. J. H. Locke, for defendant Clements.

Mercaurg, J.:—Under the contract it was, amongst other
things, provided: That alterations might be made only on the
written order of the architeet, who was to compute the value; the
amount so computed to be added to or deducted from the con-
tract price. See art. 3.
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That upon certain specified defaults of the contractor the
owner might terminate the contract and employ others to finish
the work. See art. 5.

That the contract would be completed before June 1st, 1909,
and for any delay oceasioned solely by the contractor’s default,
the contractor was to pay to the owner as liquidated damages,
eight per cent. per annum on the total contract price. See art. 6.

That should the contractor he delayed through the fault of
the owner, (ne time for convpletion might be extended, The dur-
ation of such extension was to be certified to by the architeet.

I think in order to avail himself of this provision the con-
tractor should, under the provisions of the contract, and under
the cireumstances, have made a definite claim therefor., See
art. 7.

That the owner agreed to provide all materials not included
in the contract, so as not to delay the material progress of the
work, and in the event of unreasonable failure so to do, therehy
causing loss to the contractor, that she would reimburse the eon-
tractor for such loss, the amount of which was in every case to he
fixed and determined by the architeet. See art. 8,

That eighty per cent. of the value of the work was to be paid
on progressive estimates of the architeet. See art, 9.

It was further provided in art. 9 as follows :—

The final payment shall be le within twenty days after the con

tractor has substantially fulfilled this contract, if the contractor shall

have given satisfactory evidence that no mechanics’ lien other than
his own or liens of which he holds discharges exist in respect of the
said works; otherwise the final payment shall be made within two
days after the time for filing mechanies’ lien has elapsed. The con
tractor may, if he considers he has completed the works, notify the
architeet in writing to that effect, and the architect shall, within
seventy-two hours thereafter, issue a final certificate that the works
are completed and the last payment due under this contract and indi-
cating the amount thereof, or state in writing in what respects the
works are incomplete and his decision should be final. If the portion
of the said work then remaining incomplete may be then readily com-
pleted by the contractor the same shall be done before he is entitled
to ask for his final certificate, but if for reasons not within the con-
tractor's control, he cannot then complete the same, the architect
shall forthwith deduct the actual value of the incomplete portions
together with fifty per cent. thereon (of the propriety of which de
duction and the amount thereof the architeet shall be the judge) from
the contract price and issue a final certificate that the works are
completed and the last payment due and indieating the amount
thereof.  Any such final certificate shall be conclusive evidence of the
fulfilment of this contract by the contractor within the meaning
hereof. . . . All payments shall be made only upon the written cer
tifieates of the architect to the effect that such payments are due
unless the architeet is in default in issuing the same,
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Article 12 of the contract is as follows:—

In the event of Dallaire, Charette and Daoust withdrawing from
contract to do the plumbing, heating and galvanized iron work and
roofing as required by said plans and specifications at the contract
price of §2715, the contractor will perform the said plumbing, heat-
ing and galvanized iron work and roofing at the same price and the
said price shall be deemed added to the contract price mentioned in
art, 9.

The printed form of contract used contained originally the
provisions for arbitration usually found in such contracts. These
provisions were struck out and the contract as executed contains
no provision for arbitration.

In the fall of 1908 Gibbons built the foundation of the build-
ing. It would seem that the plumbers had only put in the base-
ment trap and such under-connections as were necessary therefor.

Nothing more was done under the contract until the spring
of 1909, when Harris became the partner of Gibbons, and there-
after was recognized as such by the architect and the owner.

In the spring 1909, the architeet and the owner told Gibbons
& Harris that they did not think the building covered the whole
lot. Aecordingly a new survey was made and it was found that
the measurements originally intended did not cover the whole
lot. The building was subsequently enlarged by a few inches.
Apparently the side walls of the basement were not changed, but
some front pier-work had to he taken down and rebuilt, and
thereafter the building was built a few inches larger than called
for by the specifications. There were some other alterations and
some additions, none of which were authorized by the owner or
architeet in writing.

After the survey Gibbons & Iarris went on with the brick-
work. The owner was supplying the steel. There was some de-
lay in the steel arriving and Gibbons & Harris, who were con-
tractors in a large way, removed their men from this contract,
but never notified the architeet or owner in writing that they
would elaim damage by reason of such delay, although the owner
in a letter of July 14th, 1909, by her agent, A. Monkman,
wrote :—

You intimated you had a claim and would furnish it without delay
to the architect; he tells me you have not done so. I want to get my
account with the western iron people adjusted without delay, and
would like you to present your claim if you have one, so that the
architects may consider same and report,

At this time Gibbons & Harris knew that the contractors who
furnished the iron had really caused the delay and that the owner
might have a elaim over against them for breach of contraet, yet
the said Gibbons & Harris replied to the letter of the 14th by
theirs of July 16th, making no reference whatever to their elaims
for delay.
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On the 28th of August the architect wrote to Gibbons, say-
ing:—

I am instructed by Mr. A, Monkman, agent for M. A, Monkman, to
notify yon that on the expiration of three days as per terms of con-
tract, that he will proceed to complete your contract for completing
the building for him on the corner of Ellice and Langside streets, and
charge the cost of same to you.

On October 1, 1909, the architect wrote to the owner as
follows :—
After repeated and continued efforts the

1st two or three months
or Mr. E. Gibbons, who is erecting the block on the
it for

with the contra

corner of Ellice and Langside, under contract with you as

the same, to get the said work completed, 1 find from the spasmodic

efforts, and delays, that, should you wish the building rushed on to
completion there is apparently no other course to be pursued but to
proceed under elause, or article 5

of the contract, and complete the
work, retaining any moneys due or accrning to the said

itractor
and applying it on the completing of the building.
And on the same day, A. Monkman, as agent for the owner,
wrote to Gibbons as follows :—
The architeet of the building on corner Ellice and Langside covered
by contraet hetween you and myself havin

tified that you have
made repeated and continuous defanlt in proceeding with the contract,
ind being duly notified under art. 5 have still unreasonably defaunlted

and delayed furnishing materials and proceeding with the work and

that such refusal, neglect and ay is suflicient ground for terminat
ing such contract.

I hereby give you notice that such contract is terminated and that
I intend to proceed under its terms to complete the work and demand
possession forthwith,

On the 2nd of Oectober, Ferguson & Richardson, solicitors for
the contractors, wrote to A. L. Monkman, the agent of the owner,
as follows:

Your letter of Oct, 1st to Mr. Ernest Gibbons, contractor, has been
handed to us with the request that we reply thereto.

Mr, Gibbons has men working on the contract referred to in vour
letter, and has continuously afnd properly earried on the contract, and
if there have been any delays, it has been through your or the owner's
default and negleet and not through any fault of Mr, Gibbons, and he

deel

es 1o be dismissed from the contract or to give it up. It is his
intention to proceed and properly earry out the contract to eompletion,
and he denies your r

t, as set out in the letter, to dismiss him.
If you persist in this, we are instructed to take an action for dam
ages against you. Please let us know what you propose to do by

return mail.

About this time Gibbons & Harris got into trouble with their
ereditors, and were apparently unable to proceed with any of
their contracts. After some negotiation with their ereditors, the
Alsip Brick, Tile & Lumber Co., Ltd., who were then creditors of
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Gibbons & Harris, entered into an agreement with the owner as
follows :—

Winnipeg, Oct. 4th, 1909,

The undersigned agree that the whole of the works yet to be done
on the building mentioned in the contract between Ernest Gibhons,
contractor, and Martha A, Monkman, owner, will be fully and finally
completed on or before the 25th day of the present month and that
that portion of the works required to complete the west store in said
building will be fully and finally completed on or before the 14th
day of the present month,  All such work to be done

and completed
as required by and to the satisfaction of Jas. Chisholm & Son, archi-
tects,  In the event of Gibbons & Harris completing the agreements
redd upon by them with their ereditors within two
days we will take charge of the said building and the work to be

now verbally ag

done in the interests of the ereditors having furnished materials and
done work on said building and of those furnishing materials and
doing the work necessary for the completion thereof and indemnify
the owner against any liability for any work or materials as per
schedule endorsed hereon in respeet of the Gibbons contract beyond her
liahility under such contract. In the event of said agreement not
being signed and delivered within two days we will take charge of
and complete the works for the owner within the time alove mentioned
on her behalf, the owner agreeing to repay us for material to be

supplied and work to be done and completed and ten per cent. of the

net value of material supplied and placed and work done on and from

this date for superintendence and that from the pi

et time a com-

all possible dispateh, It is understood that the employment of the
contractor is terminated and is only to be reinstated when the agree-

petent man shall be put in charge and the said works proceeded with

ment above referred to with the creditors has been duly executed by
Gibbons & Harris and delivered.  The owner, Mrs, Martha A. Monk-
man, agrees that in the event of the contract being finished by or

halance including extras, if
any, payable to them in respect of the said contract will, upon the
written order of Gibbons & Harris, be paid to W. P. Alsip and John
D. Sinelair as the committee representing the ereditors of Gibbons &
Harris, after deducting any moneys the owners may be justly qualified
to deduct for damages or delay and for liens for materials or wages,
the intention being that she will pay the same amount as if Gibbons
had duly completed his contract and as provided in such contract.

through Gibbons & Harris that the entire

Witness: Avsie Brick, Tiee axn Lusaer Co,, Tan,
A Monkman, per W, P Alsip, Viee-President,
M. A MONKMAN,

Schedule referred to within contraet,

Lithility assumed, those undertaken by owner for wages to Morley
& Son, for swing seaffold. W, G, F. Stephens, for paints, ete,, to Rat
Portage Lumber Co, and Consolidated Plate Glass Co. for materials
and Menzies & Melntyre Co., for stone to be delive nee Sept, 20th,
0,

Witness: A BT & L Co, Lo,
A. Monkman, per W, P. Alsip, Viee-President,
M. A, MONKMAN,
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Gibbons & IHarris did complete this agreement with their
ereditors and it was duly executed and delivered. By virtue of
this agreement, bearing date October 5th, 1909, the ereditors:—

(a) agreed with Gibbons & Harris to assist them in carrying
out various building contracts, ineluding the contract with the
defendant Monkman;

(h) waived their right of lien;

(¢) agreed to supply such material as was necessary to com-
plete;

(d) agreed to allow from proceeds sums sufficient to pay the
workmen; and

(¢) appointed Alsip and Sinclair as a committee to represent
them.

By a further provision Gibbons & Harris, for the purposes
of the agreement assigned, transferred and set over unto the said
committee all their right, title and interest in all the moneys
then earned or thereafter to be earned by them in respect of the
said building contraets.

The work afterwards progressed with Gibbhons & IHarris in
charge, but subjeet to the supervision of Alsip and Sinclair.
All payments were afterwards made by Monkman to the com-
mittee upon the written order of Gibbons & Harris.

The owner occupied the building before completion.  After
many interviews between Sinelair and Monkman and letters, the
architeet, in Mareh, 1910, indicated some work yet to be done
and such work was done on or about the 28th March, 1910, 1
think that the building was then substantially completed.

It is objected by the defendants that the plaintiffs have no
assignment in writing of the right to a mechanies” lien. 1 think
it was clearly the intention of the parties that the committee
should guarantee the fulfilment of the original contract in writ-
ing, and for that purpose that they shonld stand in the shoes of
the original contractors Gibhons & Harris. While the agreement
of October 5, 1909, does not in terms assign the right to a mech-
anies’ lien, it does assign all the moneys then earned or there-
after to be earned. T think it was clearly intended that the com-
mittee should have all the rights of the contractors under the
contract. I think the intention of the parties may be looked at,
and that the assignment, under the circumstances, is sufficient to
entitle the committee to a lien.

The defendants further object on various grounds, that the
action is premature. It is true the plaintiffs have not shewn that
they produced any evidence that there were no mechanies’ liens
filed other than their own. No such liens were in fact filed. The
agreement with the ereditors, to the knowledge of Monkman,
provided that the ereditors would not file liens. As was said by
Mathers, C.J.K.B., in Brown v. Bannatyne, 2 D.10L.R, 264, 5
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D.L.R. 623, 21 W.L.R. 80, 827, this defence at best is technical,
and under the cireumstances T will not give it effect.

The architect, on the 4th day of June, 1910, gave the plain-
tiffs his final certificate. This fact was not communicated to the
defendants until after action was commenced. For that reason
the defendants urge there was in reality no certificate. I think
the defendants’ contention cannot be upheld: see Brown v. Ban-
natyne, 2 D.L.R. 264, 5 D.L.R. 623, 21 W.L.R. 80, 827.

There has been a great deal of evidence and much discussion
concerning extras. Unless the owner waived the provision as to
writing or unless the plaintiffs prove a new contract they cannot
recover for such work. But in any event I think the contract
provides that the value of such items must be settled by the
architeet. He has given his certificate and has dealt with extras.
Gibhons & Harris made the contract with their eyes open. 1 see
no real hardship in the contract. It is not to be expected that
the owner should be familiar with all the details and specifica-
tions of a building. Neither is it to be expeeted that he desires
to get into a legal tangle over disputes concerning matters of
which he knows nothing. Where, therefore, he says that these
are matters which must be left to the architect, the contractor
may take such a contract at the price, or he may leave it. The
name of the architect is specified. ITe knows the architect. He
must take his chanees. If, under these cireumstances, he makes
the contraet, T think he is bound by the findings of the architeet,
The architect has here certified not only as to the extras, but as
to their value. The subsequent negotiations and agreement with
their ereditors contemplates that in the event of the ereditors
taking over the works, they shall continue the contracts as they
stood and to the satisfaction of the architect in charge. 1 do
not think the subsequent dealings amount to a waiver as claimed
by the plaintiffs. So long as the certificate stands, I think it is
a bar to the plaintiffs’ recovery for extras.

The owner says she has a counterclaim against the amount
found to be due by the architeet. This she deduets and pays
the balance into Court. I think she has a claim against the con-
tractor by reason of his breach regarding the plumbing contraet,
and it may be for the item of heating. There will be a reference
to ascertain the amount for which the owner should receive
credit.

There will be a verdiet for the defendant Clements with
costs.

Reference ordered.

N.B.—See Annotation following, on page 105.
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Annotation~Mechanics’ liens (§ II—5)—What persons have a right to file
a mechanic’s lien.

By R. L. Rem, K.C, of Vancouver, B.C.

This note is written with respect chiefly to the Mechanics’ Lien Acts in
force in the provinces west of the Great Lakes, and especially the Mech-
anics’ Lien Act of the province of British Columbia, but the writer trusts
that it may be of use in construing the statutes in the eastern provinces
as well, )

The statute alone must be looked to when it is desired to know the
rights of persons to a mechanies’ lien against land, These rights being
purely statutory, the Courts will not travel outside the statute to assist
persons not clearly entitled to a lien under its express provisions. When
mechanics’ lien legislation first came in force, the Courts were extremely
technical in construing the Acts, holding that they were in derogation of
the common law: Edmonds v, Tiernan (1892), 21 Can. S.C.R. 406; Hag
garty v. Grant (1892), 2 B.C.R, ] Nwith v, Melntosh (1893), 3 B.C.R
26.

Later decisions, however, while confining the rights of parties to the
provisions of the statutes, do not construe them so strietly. With few
exceptions the Courts treat them as remedial statutes and endeavour to
sustain the liens, if the provisions of the Acts will by a fair reading permit
and will not allow the protection given by the Act to be frittered away
by technicalities: Craig v. Cromueell (1900), 27 AR, (Ont.) 585 In
this case, Osler, J.A.,, at page 588, says of a notice of intention to claim
a lien: “It may be thought if the notice were to be read as pleadings,
civil and eriminal, were read fifty years
out in it. But it is not intended to be the subject of subtle eriticisms and
trifling objections, If it is such a notice as, reasonably read, ought to
convey to a reasonably intelligent man the information which I have

, fatal defects might be picked

shewn that this notice does convey, it conveys all that the statute re
quires,”  See also, Barrvington v, Martin (1908), 16 O
Coughlan v. National Construction Co, (1909), 14 B.C.R.

, at 6

D.
The lien created by the Mechanics’ Lien Acts, while it is an interest
in land, Stewart v. Gesner (1881), 29 Gr.

329, is not analogous to a
vendor’s lien, but is merely a charge as created by the statute against the
land which it affects: King v. Alford (18%4). 9 O.R. 643; and creates no
personal liability where independently of the statute there would be no
liab It does not interfere with, or deprive a person of, any other
remedy, but is cumulative and under most Acts a personal judgment may
be taken in the lien actions against the parties personally liable.

Liexs ror Lanoun,

The wording of the provisions of the Mechanies' Lien Acts of the pro-
vinces as to what entitles a person to file a lien for labour are very nearly
alike. Most of them give the right to any one “doing or causing work to
be done upon” or “performs any work or service upon.” There seems to
be little difference in the construction of Acts using the word “work”
alone, and those using the words “work or service,” as it was held in
Ontario when the Act used only the word “work” that services rendered
by an architect as such were within the meaning of the Act and entitled
him to file and enforce a mechanic's lien: Arnoldi v. Gowin (1876), 22
Gr. 314,
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Annotation (continued )—Mechanics’ liens (§ II—5)—What persons have a
right to file a mechanic’s lien.

In this case, Proudfoot, V.-C., says that “the man who designs the
building and superintends its erection, as actually does work upon it, as
if he had carried a hod.” The wages of a labourer may be by time or
piece work and the British Columbia Aect specifically provides that a
person doing manual or mental work for wages cannot be included under
the term “sub-contracfor.” In order to have a lien for labour, while
such labour need not be performed on the site of the building or on the
land on which the lien is claimed, but may be performed elsewhere, as
in the shop of the contractor, it must be directly connected with the im-
provement and be such as to forward its construction. [If the work is
merely a step in making the materials which are afterwards used in the
construction of the building or is a provision for the health or comfort
of the men engaged in construction, no lien arises, For example, making
cement for use in making the concrete in a building would give no lien on
the building to the workman who made the cement; while mixing the
concrete and pouring it into the building in the course of construction
would. A blacksmith engaged in sharpening tools for drilling in a
mine is entitled to a lien, but a cook employed to feed the men, is not:
Davis v. Crown Point M. Co. (1901), 3 O.L.R. 69, followed in Bradshaw v.
Saucerman (1912), 4 D.LR. 476, And where a person was employed to
sharpen picks to get out stone to build a lime kiln while he might have a
lien on the quarry it was held that he had no lien on the lime kiln. Allen
v. Harvison (1908), % W.L.R. 198,

The term “person” extends to and includes both natural and artificial
persons—see Interpretation Act of B.C., RS.B.C. 1911, ch. 1, sec. 26, sub-
sec. 19, In the provinee of British Columbia, if the company claiming a
lien is a foreign corporation, it would be necessary for it to be registered
in the provinee under the provisions of the Companies Act relating to the

registration of foreign companies and, so far as this provision is con-
cerned, ull companies not incorporated under the provisions of the British
Columbia Act are ineluded in the term “foreign companies:” Northwestern
Construction Co, v. Young (1907), 13 B.C.R. 207; Waterous Engine Co, V.
Olkanagan L. Co. (1908), 14 B.C.R. 238; John Deere Plow Co. v. Agnew
(1912), 8 D.LR. 65; Kominick v. B.C. Pressed Brick Co. (1912), 8 D.L.R.
859,

A person clearing land for the purpose of cultivation would probably

be entitled to a lien under most of the Mechanies’ Lien Acts, notwithstand-
ing the case of Black v. Hughes (1902), 22 CLT. 220, When this case
wis decided the statute in foree in British Columbia, did not include
“land™ in the general part of the section (R.S.B.C. 1807, ch. 132, sec. 4,
amended 1900, ¢h, 20, see. 70, and afterwards in the said section the
words used were “or doing or causing work to be done upon or in con-
nection with the elearing, excavating, filling, grading, draining or irrigat-
ing any land in respect of a railway, mine, sewer, drain, diteh, flume or
other work,” thus narrowing the right to a lien for clearing land to
clearing for the particular purposes mentioned. However, in the Act
as now in force (RSB 1011, ch. 154, see. 6), the limitation is cut
away and the right to a lien in such a case is absolute. A person elaiming
a lien other than as a contractor is not bound to produce an architeet's

certificafe, even if the original contract for the construetion of the work

requires it: Lundy v. Henderson (1908), 9 W.L.R. 327,
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Annotation (continued)—Mechanics® liens (§ II—5)—What persons have a
right to file a mechanic's lien.

Wages to labourers for not more than six weeks are subject to no
limitation, but the owner is responsible therefor, notwithstanding any
limitation contained in the Act. The provisions is the same in the other

western Acts, except Saskate

wan and Mani where the unlimited

liability extends only to wages for thirty days. Under the British Colum-

bin Act, where a wa parner does not earn wages at a rate exceeding five

dollars per day, he can not eontract ont, and in Saskatchewan no agree
ment by a wage earner contracting ont of the Act is of any force. In
Manitoba and Alberta all persons have a right to agree that the Act

shall not apply to cover the amount due them in respeet of any work or

improvement

The question of the rights of persons hauling materials for a build

ing seems not to have been decided in Canada The eases in the United

States are hopelessly conflicting. 1t wonld scem that the materialman
would be entitled to include it in his lien as part of the costs of the
material, but it would be doubtful if the teamster would have a lien. If

the hauling were done by order of the contractor or the owner, the team

would probably have a lien.  Persons earrying materials upon the build
ing or from one portion of the building to another in the course of con
struction would, withont doubt, e entitl

to a lien.  An architeet js
entitled to a lien and so also is a superintendent of construetion: Arnoldi
V. Gowin (1876), 22 Gr. 314; Nickler v, Speneer (1912), 17 B.C.R. 41, 19
W.L.R. 557.
MATERIALS

All moveable property is ineluded under the term materials,  Persons
supplying materials have a lien by virtue of the statute. This provision
was excluded from the British Columbia Act, of 1801, but was restored in
1900,  The lien extends only to persons “placing or furnishing.” Such

persons have a lien upon the land “upon which such material is pls or
furnished to be used.” In order, therefore, that there should be a valid
lien for materials, such materials must be actually placed upon the land
on which the lien is cliimed and it is not suflicient that they have been

ordered by the contractor or are actually in course of conveyance to the

site where eonstruction is taking place: N. Morgan Smith Co. v, Sissiboo
P.& P, Co. (1904), 35 Can, S.C.R. 93; Ludlam-Ainslie Lumber Co, v, Fallis
(1908), 19 O.L.R. 419,

a lien

y give the suppli the material must be supplied for the con-

struction of a partienlar building. Tt is not sufficient that it is supplied

on a general debtor and erveditor account and afterwards used in the

construction of a building: Sprague v. Besant (1885), 3 Man. L.R.

Where the supplier received an order stating that “we have secured

contract for hotel which requires above goods.” it was held that building

was sufficiently identified to give lien: Dominion Radiator Co, v. Cann
(1904), 37 NS.R. 237

In the United States, it has been held that where the materials were
sold on the representation of the buyer that they were to be used by him in
a particular building, but were actually used in the construetion of an-
other, the supplier had a lien on the building in which they were actually
used: Taggard v. Buckmore, 42 Maine 77,
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Annotation (continued)—Mechanics® liens (§ II—5)—What persons have a
right to file a mechanic’s lien.

“Del credere” agents supplying goods have such an interest therein as
will entitle them to take advantage of the provisions of the Mechanies’
Lien Act and to file and enforce a lien for the price thereof: Gorman et al.
v. Archibald (1908), 1 ALR. 524, 8 W.L.R. 916.

In the British Columbia Act, protection is given to the owner by the
provision that a person supplying material, relying on his lien to ensure
payment of his account, must notify the owner, either before delivery or
within ten days thereafter, of his intention to claim a lien therefor. Such
notice may be given either in respect of any specific delivery or of all
deliveries

e within ten days before the notice is given and all de
liveries subsequent thereto.  Under this section, it was held by Grant,
County .Judge, that where the material was supplied by the contractor
under a lump contract for labour and material, no notice was required:
Gidney v. Morgan (1910), 16 B.ALR. 18, Melnnes, County Judge, how-
ever, in a case decided January Tth, 1913, not yet reported, North Pacific
Lumber Co. v. MeKay, held that unless notice was given pursuant to the

Act there would be no lien for material even when it was supplied on
the order of the owner himself . His dec

ion is as follows:—

A supplier of material, in order to avail himself of the unusual
remedy provided by the Mechanies’ Lien Aet, must comply strictly
with the provisions of the said Act. Proviso to sec. 6 of the said Act
states that “no lien for material supplied shall attach or be enforeed
unless the person placing or furnishing the same shall, before delivery
or within ten days thereafter, give notice

writing of his intention
to elaim such lien, ete.” In this ease the plaintiffs’ claim is entirely
for mate

and it is admitted that the plaintiffs gave no such notice
as required by said section six. Under these circumstances, 1 am of
the opinion that the plaintifls are not entitled to a lien, notwithstand-
ing the faet that the material was ordered by and supplied to the
owner. 1 therefore order that the lien be cancelled with costs of
the lien application to the defendants.

But contra, Duncan v. Brunelle, 10 Que. P.R, 268, under a somewhat
similar provision, Notice of a somewhat similar nature is required under
sec. 12, sub-see. 4, of the Ontario Act and an informal letter apprising the
owner of the intention to claim a lien was held sufficient: Craig v. Crom-
well (1900), AR. (Ont.) §

Where a materialman supplies lumber to a contractor for the erection
of several distinet buildings owned by different persons the onus is on him
to shew what material for which he had not been paid has gone into each
partieular building, and if he cannot do this he cannot enforce a lien
against any of such buildings: Dunn v. MeCallum (1907), 14 O.LR. 249;
Barr & Anderson v. Percy & Co. (1912), 7 D.L.R. 831, 21 W.L.R. 236;
Fairclough v. Smith (1901), 13 Man. L.R. 509.

But where one owner enters into an entire contract for the supply of
material to be used upon several buildings all of which are his property,
the lien may follow the form of the contra® and be for an entire sum
upon all the buildings. In such case if the owner desires to have the lien
upon any building confined to the indebtedness incurred for the material
going into that building, the onus is on him to shew the facts and not on
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Annotation (continued )—Mechanics® liens (§ II—5)—What persons have a
right to file a mechanic’s lien.

the contractor. If the owner has sold one or more of the buildings the
equities which have arisen by reason of the mechanies’ lien on all may be
worked out on the principles which are applicable in cases where a part
of a property, subject to a mortgage

s sold and the mortgagee secks to
enforce his remedy against all parcels: Ontario Lime Association v. Grim-
wood (1910), 22 O.L.R. 17, but see A, Lee Co, v. Hill (1909), 2 A L.R, 368,
11 W.LR. 611

Although a materialman has a lien under the Aet, he may waive it

or may by his actions estop himself from elaiming it. Thus, when the
owner's architeet rang up the plaintiff and asked him about his account
and was told that the contractor’s liability was good enough for him, it
was held that the lien was waived: JJ. Arbuthnot Co. v. Winnipeg Mfg
Co. (1906), 16 Man. L.R. 401, 4 W.L.R. 48,

And where receipts were

red by the claimant shewing payments as
made, which were not ‘in fact made, in order that the contractor might
obtain from the owner further payments on account, it was held an es-
toppel pro tanto: Coughlan v. Nat. Construction Co, (1909), 14 B.C.R
339: Ringland v. Edwards (1911), 19 W.L.R. 219,

SUR-CONTRACTORS,

The definition of a “sub-contractor™ is set ont in the Acts in terms sub-
stantially the same and is defined to be a person not eontracting with or
employed by the owner or his

gent, but contracting with or employed by
the contractor or under him by another sub-contractor to do the whole or
a certain portion of the work. The B.C. and Manitoba Acts go further
and say specifieally that a person doing manual or mental work for
wages shall not be deemed to be a sub-contractor,

The sub-contractor in some particulars may have larger rights to a
lien than the original contractor and will not be bound to shew that all the

terms and conditions set out in the contractor’s contract with the owner
have been fulfilled. For instance, where the original contract has a pro-
vision requiring production of an architect’s certificate before a payment
is due he need not shew that the contractor has procured such a certifi-
cate: Lundy v. Henderson (1908), 9 W.L.R. 327, but he must, however, in
order to have a lien shew a substantial performance of his own contract
with the contractor unless such performance is waived or prevented in
some way by the owner or principal contractor: Mallett v. Kovar (1910),
14 W.L.R. 327. Under the Ontario, Saskatchewan and Manitoba Acts the
lien of a sub-contractor is a charge only upon the money due the con
tractor and when, by reason of the contractor's default, no money ever be-
comes payable, those claiming under him and having this statutory charge
upon this fund, if and when payable, have no greater right than he him-
self had, and their lien fails: Farrell v, Gallagher (1911), 23 O.L.R. 130.

In this section the words used are “limited to the amount owing.” The
Acts of British Columbia, Alberta and Saskatchewan have a section pro-
viding that save as in the Act set out the lien shall not attach so as to
make the owner liable for a greater sum than the sum payable by the owner
to the contractor, This would, in any case, be the fact as far as the
original contractor is concerned, but the question has often arisen as to
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how far this provision limits the amount to be recovered by the sub-
contractor or other lien holders whose claim is other than directly from
the owner. In B. C. Mills {imber and Trading Co. v. Horrobin (1906),
12 B.CR. 426, a lien was allowed to the ma Iman although the owner

had paid the contractor alr

udy much more than the contract price. The
Court, however, does not discuss in the judgment the effect of the limita-
tion contained in what is now section 8 of the B.C. Act and seems to have
totally disregarded it. So also in Lemon v, Dunsmuir (1907), 5 W.L.R.
505, the Court speaks of the hardship on the owner, so that, evidently, he
was made to pay more than was owing to the contractor, but, again, no

specific reference was made to this section, A similar provision has also

been thoroughly discussed in a number of cases in the Supreme Court of
Alberta, and it has been held there that, on the true construction of sec-
tion 19 and 32 of the Alberta Act, when the lien attached by the furnishing
of material or the doing of work, the amount then unpaid, which then, or
later, the owner may legally be required to pay, is the limit of the amount
for which the lien-holder may have recourse against the owner, but that,
so far as that amount is concerned and to the extent of the sum owing
to {he lien-holder, no subsequent payment to the contractor will relieve the
owner. See the full discussion of this question in the elaborate judg-
ment of Mr. Justice Harvey in Ross Brothers, Ltd. v. Gorman (1908), 1
ALR. 516, 8 W.L.R. 413. In that case the learned Judge admits that
this may involve the taking of accounts, in many cases at different periods,
becanse, of course, the lien is limited to the amount owing to the lien-
holders and that amount may change from time to time. So also the
amount due from the contractor will change from time to time, This case
follows a decision given by Mr. Justice Stuart in the previous year:
Nwanson v, Mollison (1907), 6 W.LR. 678, and is concurred in in a num-
ber of cases in the same Court, and upheld in the full Court of Appeal:
Gorman v, Henderson (1908), 8 W.LR. 422; Union Lumber Company v
Porter (1908), 8 W.L.R. 423, (1908), 9 W.L.R. Ross Bros. Ltd. v.
Gorman  (1908), 1" Alta. LR. 109, 516, 9 W.LR. 319; Lundy v.
Henderson (1908), 9 W.L.R. 327: MeCauley v. Powell (1908), 7 W.L.R, 443,
The case of Travis v. Breckenridge Land, Lumber and Coal Co. (1910),

4 43 Can, SR 59, in no way overrules or weakens the authority of these
cases as the lien was disallowed by the Supreme Court of Canada in
that case on the express finding that there was no “sum owing and pay-

able to the contractor by the owner at the time when delivery of the mat-
erials was made by the plaintiffs,”

=

The Court of Appeal in British Columbia in a case of Turner v. Fuller,

not yet reported, has lately given a decision which it is necessary to con-
sider on this point. In this case one Beach contracted to erect a house
for the defendant (appellant), Turner, plaintiff (respondent) ; Fuller was
a sub-contractor for the plastering. In each ease the contracts covered
" both labour and matevial and were for lump sums. Beach’s contract was
for $8,500, and, after payment of £1,600, the defendant, under a provision
in the contract took it over from Beach, who had assigned for the benefit
of ereditors, and completed it at a cost of more than $2,400, At the time

that the contract was taken over by the defendant the plaintiff had almost Y
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Annotation (continued )—Mechanics’ liens (§ II—5)—What persons have a
right to file a mechanic's lien.

completed his contract. The Court held that, as there was no amount
due by Turner to Beach when he took over the contract, the limitation in
¢

section 8 applied, and the lien failed. It is to be regretted that no re
ence was made to the earlier British Columbia decisions or to the Alberta
cases, and the right of the owner to bar the sub-contractors lien after the
work had been wholly or in part done by some act without the consent of
the sub-contractor, more fully discussed, Either the law of B.C., must he
taken to be changed by this decision or the case must stand on its own
peculiar facts

In Saskatchewan, however, it has been held that unless there was
something due the contractor from the owner when the lien of the sub
contractor was filed, the sub-contractor cannot recover: Smith v. Bernhart
(1909), 11 W.L.R. 623.

In Ontario (Mech. Lien Act, sec. 12), the owner may pay up to 80

is £10,000

per cent. (85 per cent. where the amount of the contract exe
1

sub-contractor serves him with a notice that he claims a lien for the

to the contractor and so discharge himself, pro tanto, of liens unless the

amount due him, This notice muy be informal so long as it is suflicient

to give the owner warning that he cannot safely make any further pay

ments to the contractor on account of the contract price even within the

margin prescribed by the statute owing to the fact that a lien is claimed

and which, without the notice, he would not be concerned with: Craig v
Cromwell (19000), 27 AR, (Ont.) 583

A similar provision exists in the Saskatchewan Act (sec. 11, sub-sec
2), and the Manitoba Act (sec. 9, sub-see. (¢)), but not in the B.C. Aet

The Alberta Act (see. 32) has a provision peculiar to itself as to notiee,

but as seen above is construed in accordance with the older decisions un
der the B.C. Aect,

Where the owner under a clanse permitting such procedure, dismisses
the contractor and arranges wiih the sub-contractor to complete the work
such arrangement makes a new and independent contract, whereby the sub
contractors become contractors and thereby become entitled to a lien for
the amounts falling due under such new and independent contracts
Petrie v. Hunler (1884), 10 AR. (Ont.) 127

In an action by a sub-contractor to enforce his lien the contractor and
any sub-contractor through which the plaintiff elaims must be made par
ties to the action as well as the owner: Dunn v. Holbrook (1900), 7 BA
R. 503.

5 of the B.C. Act, and section 17 of the Alberta Act

s under the same obligation as the contractor, where

Under section

the sub-contractor

the price exceeds $500, to post a copy of receipted pay roll on the works

from noon to one p.m. on the first legal day after pay day and to deliver
to the owner the original pay roll receipted in full by all the labourers
(and in British Columbia the materialmen also), and in default of so

doing he cannot succeed in enforeing his lien. Under the Alberta Act

this is not necessarily fatal to the lien and the Judge may relieve against
the omission, but there is no such power given to the Judge under the
B.C. Act. It has been held in Alberta that this section is intended solely
to protect the labourers and to afford the owner the means of securing
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Annotation (continued)—Mechanics’ liens (§ II—5)—What persons have a
right to file a mechanic’s lien.

himself from liability to the laboyrers and non-compliance by the con-
tractor or sub-contractor with the provisions of this section will not pre-
vent his lien from coming into existence or nullify a lien already existing
or prevent a lien-holder from keeping it alive by commencing proceedings
in accordance with the Act: Spears v. Bannerman (1907), 1 Alta. L.R.
08,

The provisions as to posting the pay rolls do not appear in the Mani-
toba and Saskatchewan Acts. An attempt was made in Siekler v, Spencer
(1911), 17 B.C.R. 41, to deprive an architect of his lien owing to pay
rolls not having been posted but as the point was not raised in the plead-
ings the Judge refused to consider the point. It would seem, however,
especially under the B.C. Act that the obligation was not tenable as an
architect is a person doing mental work for wages as wages are defined
in the Act and, therefore, not within the definition of “sub-contractor” as
therein defined.

I'he case of Twrner v, Fuller (B.C. Court of Appeal, not yet reported)

above referred to, also refers to this section. That case holds t} while

this section protects labourers and materialmen, it does not protect

'N"’\l)n
supplying both. Macdonald, C.l. A, says: “I do not think this section helps
the plaintiff: is not within it. The se

ion protects only labourers and
materialmen.  For some time I was puzzled by the peenlinr wording of
the first part of the seetion above quoted, particularly the words, ‘Persons
placing or furnishing materials who have done work.! It seemed to me ot
first sight that three els

were included in the first part of the section
and two elasses only in the second part above quoted, but on examining

the original section, heing sec. 12 of the Revised Statutes of 18

. which
extended only to lahourers, it now seems plain that the words ‘who have
done work’ must relate to labourers, not to persons placing or furnishing
materials.  The manner in which the original section was amended gave
rise to the apparent difficulty in construing it.” It will be interesting to see
if, and how far, this will be hereafter held to apply to section 6 and if
the Courts will hold that a person entering into a lump contract for labour
and material is entitled or not to any lien whatever.

In British Columbia and Alberta, a sub-c

ntractor’s lien is subsequent
to all other liens except other sub-contractor’s lien, all of which rank
pari passu, and is preferred to the sub-contractor’s lien (B, see. 36
and Alta. see. 30).  In Saskatchewan and Manitoba the labou
ferred to the extent of thirty days’ wages—other lien-holders rank pari

passu, except where contractors or sub-contractors make default (Sask.
sees. 13 and 145 Man, sees. 11 and 12). Where part of the contract
price was to be paid in lots the sub-contractors doing the work and proy-
ing a lien were held to be entitled to have such lots sold and the proceeds
of such sale applied in payment of their claims. William Head Company
v. Coffin (1910), 13 W.LR. 663.

A stipulation in a contract that there shall be no right to a lien
against the property will not affect the liens of sub-contractors or other
persons doing work or furnishing materials unless it can be shewn that
they expressly assented to such arrangement: Anly v. Holy Trinity Church
(1883), 2 Man. L.R. 248,

And even then in B.C. it would not affect wage earners earning less
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Annotation (continued)—Mechanics® liens (§ II—5)—What persons have a MAN.

right to file a mechanic's lien
¥ Annotation

than $5 per day (s 1. sub-se 2) and in

Saskatchewa ny pers
wskatehewan any persc

Mechanies

performing manual labour (sec 3 In Alberta (sec. 3) and in Manitoba
(sec. 6) anyone can contract out but cannot be deprived of a lien by any
wgreement to which he is not a party
LCONTRACTORS
I'his term is the Acts and inclu i " 1
vith ‘ 1 ethe thour derial or b H 18
v right to a personal judgment against wer for t |
g2 PR N daeda . ork or b
is done It however, i nbent on him t ‘ \
fully ecomplied 1 \ 1 tra ‘
edent ver fa f en
5 Y ect I . e ] " }
m, inchrdin i 1 il rel " v. | 1
] 7 BCI i81: 1/ N / 194 R ) " \
n 1904 it SOl 1
H Il onl ‘ 1 it 1 t '
by ewing that the ner ha 1 his vn act, prevented such "
plianee MeDonald v, Ma fn at 1802 Hudsor 1
Contracts, 2nd ed,, vol. 2, p. 222; (a v. Cla 1870 11 U.C0O1 05
Where the final arbiter under a contract was deseribed a of
engineer of a company not a party to the contract and he turned ou »
the engineer of the employer, the ntractor was held not t w Iw |
the condition: D 1 ( truct Co. v, ( 1809, 30 Can. S.C.1
114
And where provides for the certificate of \r ect
ind no archite I I, the proy n is inoperativ Degn v
Chave (1895), 2 Terr. 1 210
I'he duty of a contra t ed pav rolls and the effect of
! discussed under the head of

non-compliance with the statute h
sub-contractors

The lien of a contractor under the BA
after all other

and Alberta Acts by the ex

press terms of the statute ranks and probably the
same rule holds good in the other provinces,
and

In British Columbia, if the general contractor supplies material

desires to elaim a lien for the same he must notify the owner to that effect
n accordance with the terms of see. 6 of the Act as any other material
man. See North Pacific L. Co. v. MeKay, supra,
Where a municipal by-law passed two days after the signing of a
rendered the carrying out of the contract illegal, the

building contract
(1884), 11 Can. S.C.R.

contractor could not recover: Spears v. Walker
113

And if a contractor is prevented by an Act of Parliament from carry
ing out his contract he has no recourse against the owner: Samson v, The

Queen (1888), 2 Can, Ex. R. 30

ASSIGNEES OF CLAIMS,
The Acts of all the Western Provinces provide that the right of a lien

holder may be assigned in writing. Before this right was given when a

8—9 D.LR
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Annotation (continued)—Mechanics’ liens (§ II—5)—What persons have a
right to file a mechanic’s lien,

mechanic assigned his claim to the plaintift and the plaintiff, in order to
¢ the mechanic to register his claim re-assigned it, it was held that
the registration was good,  Currier v. Friedrick (1875), 22 Gr, 243, and
in Grant v. Dunn (1883), 3 O.R, 376, an assignment was held good. As to
an assigned elaim under the BC. Aet, see ler v, Npeneer (1911), 17
B.CR 41, which held that the lien being assignable every remedy for its
enforcement went with it

RICE LEWIS & SON, Ltd. v. HARVEY et al

Ontario Supreme Court (Appellate Division), Garrow, Maclaren, Mervedith,
and Magee, JJ A, January 15, 1913,

Lo MECuANIes” LIENs (§ VI—17) —0OF SUB-CONTRACTORS AND MATERIALMEN

EXTENT OF LIEN ON CONTRACTOR'S FAILURE T0O COMPLETE,
n Aect, 10
Iuet from the sums for which he is liable
to his contractor on progress certificates while the work is going on,
twenty per cent, thereof (or fifteen per cent. where the contract price
exeeeds F15,000) for the protection of persons entitled to liens as sub
contractors: and the owner is not entit as against the sub-contractor
to apply such percentage to answer the cost of completing the work on
the contractor’s defanlt

The property owner is entitled under the Mechanies' 1
Edw. VIL (Out.) ch. 69, to

[ Russell v, French, 28 O.R, 215, appro
O 130, and MeVanus v, Rothsehild,

vl Parvell v, Gallagher, 23
O LR, 138, doubted.)
9

20 MECHANICS" LIENS (S VAT 1 STATUTORY PERCENTAGE TO BE RETAINED
TO PROTECT SUR-CONTRACTORS —TRUSTEESHIP,
Mechanies' Lien Aet, 10 w. VIL (Ont.) ch. 69,
is, as regards lienholders holding claims i
wincipal contractor, a trustee of the twenty per eent. of pa
which hecome due to the latter under the contract during the pre
of the work; and the owner will be liable for such percentage, so far
as may be required to satisfy the unpaid lien elaims, although by his
contract he was to pay and did pay the contractor only 80 per cent
the value of work as certified by progress certifieates of the architect,
where contractor afterwards aband I the work and the 20 per
cent. retained of the value so certified by the architect was insufficient
to pay the cost of completing the contract,
[As to parties entitled to file mechanies’ liens, see the next preceding
case and Annotation to same.)

By virtue of the
s property own

3 Meenanies” LieNs (§VI—47) —SUR-CONTRACTORS AND MATERIALMEN—

WAGE-EARNERS,

I provision for priority of wageearners introduced into the
'n Act (Ont.) whereby it is declared that as against wage-
ntage required to he re wd by the owner to answer
|u ns shall not be applied by the owner to the completion of the contract
on the contractor’s defanlt nor to the payment of damages for non-
completion (10 Edw. VIL (Ont.) ch. 69, see. 15) does not affect the
other provisions of the Act regarding mechanies’ liens generally; and
it is not to be implied from such prohibition that the owner may in
cases other than for wages so apply the statutory percentage towards
the cost of completion as against the liens of materialmen or sub-con-
tractors in the event of the contractor’s default.
[ Fareell v, Gallagher, 23 O.L.R 130, and MeManus v. Rothschild, 25
O.LR. 138, doubted.)
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9 DLR.| Rice Lewis & Sox, Lisvirep v, HArvEY

Arpearn taken to the Court of Appeal for Ontario from the
judgment of J. A, €. Cameron, Official Referee, in a mechanies’
lien action.

The appeal was allowed

Mr. Cameron’s decision was as follows

The contract price in this case was $12.000, The extras allowed
by the architeet in charge of the work to the contractors amount to
£320.50, making a total of £12.320.50, At the time the contract was

abandoned by the contractor the owner had paid the sum of $0

id out to

5 on account I find that the owner had properly

o the

comp

itract according to the plans and specifications the

sum «

£3.410.08—this amount is subject to variation on the final
settlement of judgment As the amount paid direct to the contrac
tors added to the costs of completion exceed the amount of the con

tract price and extras, 1 must find, following the judgment of the

Divisional Court in Farrell v, Gallagher, 23 OLR. 130, that there is

no money in the hands

the owner available for distribution among
the lien-holders who have proved their liens

In addition to the items above referred to as to the cost of com
pletion, viz., 83419, there is a further amount to he added under the

contract in the nature of dama for non-completion which 1 fix

at the sum of £200. This amount

recoverable in this case
See WeManux v, Rothsehild, 25 O 1R 135, The lien-holders are entith
to personal judgment under section 49 of the Aet against the contractors

for the amonnt of their ¢laim with cost vhich T will fix when formal

judgment is taken out. The owner is entitled to judgment agrinst the

contractor for the difference ween the amount of the contract pri

and extras and the amount paid to the contractor prior to the aban
donment of the contraet, plus cost of completion and damages above
referred to with costs

Ihere will be no further order for costs

F. E. Hodgins, K.C'., for the appellant lien-holders
I. F. Hellmuth, K.C'., and F. J. Dunbar, for Mrs. Harvey,
defendant, respondent

Megeoiri, J.A When rightly understood, the case of Rus-
sell v, French, 28 O.R. 215, seems to me to have been well de-
eided; and when the faets of this case are rightly understood,
the question involved in it is easily solved, even without the aid
of that case

Under the Aet ““twenty per cent.’” is to be dedueted from
“any payment to be made' on the contract; see 12; and the
amount of such deductions is to he retained for the benefit of
the lien-holders.

Under the contract in question, eighty per cent, of the value
of the work done, to be estimated at contract-prices, was to
be paid, from time to time, on progress certificates, hy the owner
to the contractor; and a very considerable sum hecame thus pay-
able to him; which, if it had not been paid, he could have re-
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covered in an action, except as to ‘“‘twenty per cent.” of it,
which the Act required the owner to retain for the benefit of
others who were putting their labour and building materials
into his building, and might have liens for them.

To the extent, then, of twenty per cent. on these payments,
at least, I would have thought it obvious that the owner is liable
to lien-holders; and, if, over and above the amount of these pro-
gress certificates, any sum ever became payable by the owner
to the contractor, twenty per cent. of that also is available to
lien-holders.

How is there any way of escape from that conclusion? And
why should there be? If the Act opens such a way—if the
owner's contentions be right—it would not be an Aet for the
benefit of lien-holders, but would be an Aet for the relief of
owners against their contracts to pay. In this the Aet puts no
additional liability on the owner; it accepts his own obligation,
contracted by himself, to pay, as the basis of lien-holders’ rights,
and provides merely that out of the amounts he has bound him-
self, and has become liable, to pay, unconditionally, to his con-
tractor, he shall retain twenty per eent. for lien-holders.

There is nothing harsh or unjust to him in that; it would be
harsh and unjust if the Act enabled him, for his own benefit
only, to disregard his own contract to pay. Nor is it unreason-
able that he should be made a trustee of a reasonable portion of
the money he ought otherwise to pay to the contractor, retain-
ed for the one purpose of preventing sub-contractors and others
putting work and material into the building, which is his, from
being ‘““done out’’ of their pay for it by the contractor.

All this accords with every one of the provisions of the Act
respecting lien-holders; such twenty per cent. is to be dedueted
and retained from ‘‘payments to be made by him in respeet of
the contract’’: see. 12 is “‘limited to the amount owing to the
contractor’: see. 11 is not out of any ‘‘greater sum than the
sum payable by the owner to the contractor’’: see. 10; and is
“‘limited, however, in amount to the sum justly due to the person
entitled to the lien and to the sum justly owing . . . by the
owner: see. 6,

Different considerations would apply if there had been no
contract to pay except on fulfilment of the contract on the con-
tractor’s part.

The Aect, thus understood, ereates no hardship on the owner;
if he choose to pay when he is under no obligation to pay, he
pays at his own risk as to the ultimate result; if he retain
twenty per cent. out of every payment he has made himself
liable for by his contract, he does that which the Aet requires
and is as well off as if the Act had never been passed; whilst,
if he fail to do as the Act requires, if he do not retain the twenty
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9 DLR.| Rice Lewis & Son, Limirep v, HARVEY,

per cent. for lien-holders, he runs the risk of having to pay over
again—a, very reasonable penalty for defiance of the plain law
of the land.

As it is, the Referce has given to the owner, to secure him
against the default of his contractor, not only the twenty per
cent. which, by his contract, in agreeing to pay eighty per cent.
only, he had retained for that purpose; but also the twenty per
eent. of which the Aet made him trustee for lien-holders; an
obviously (I would have thought) erroncous result; reached,
perhaps by reason of not quite grasping all the facts and cir-
cumstances of the case.

But, driven to the last ditch, the respondent contends that
the provisions of see. 15 of the Aet, respecting liens for wages,
are inconsistent with this view, and ought to prevent effect
being given to it; because there express provision is made that
the twenty per eent, shall apply to contract not completely ful-
filled, and shall be ealeulated on the value of the work and mat-
erials, having regard to the contract price, if any; and shall not
be applied, in case of default in completing the contract, to the
completion of the contract, or to damage for non-completion,
“‘as against a wage-earner claiming a lien’: a contention, how-
ever, in my opinion, of no sort of conclusive effeet when ap
plied to an enactment made up of different provisions enacted
at different times, and as to this particular section an enact-
ment prepared doubtless with the mind much more intently set
on making a sure and most favourable provision for the earners
of wages—whose liens would generally be comparatively very
small—than upon just how this provision might fit in with the
rest of the Aet, or affect it. It seems to me quite certain, how-
ever that may be, that there was no intention, in adding that
seetion, to affect the other provision of the Aet respecting liens
for things other than wages.

But the contention loses entirely any weight which it might
otherwise have, when it is observed that this section covers cases
in which there are no progress certificates, in whieh there may
be nothing ever payable by the owner to the contractor except
the ultimate balance, if any, and so it goes far beyond any of
the provisions of the Act in favour of other lien-holders,

The judgment of Rose, J., in the case of Russcll v. French,
28 O.R. 215, shews plainly that the ruling in that case was based
upon the same grounds as those upon which I have based my
opinion in this ease; and, if there be anything decided or said
to the contrary in the cases of Farrell v. Gallagher, 23 O.L.R.
130, and McManus v. Rothschild, 25 O.L.R. 138, it ought, I
think, for reasons which seem to me to be obvious, to be over-
ruled.

I would allow the appeal; and refer the matter back to the
Official Referce.
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Garrow, and MacrageN, JJ A, agreed with Mereorr, J A,

Macee, J.A.:—The growth of the provisions of the Mechan-
ies’ and Wage Earners’ Liens Act as to the relative rights of
owner, contractor, suppliers of material, wage ecarners, and
sub-contractors, has been gradual. By R.S.0. 1877, ¢h. 120,
sees. 3-10, and section 6 (as amended by 47 Viet. ¢h. 18, see. 5,
to accord with the original Aet, 38 Viet. eh. 20, sec. 3), a lien
was given unless there was an agreement to the contrary, but
all payments made in good faith by the owner to the contractors
before written notice of the lien, operated as a discharge to the
owner, and the lien-holder could not recover more than the
owner was liable to pay to the contractor, and was limited to the
amount payable to the contractor.

In 1878, by the amending Aet, 41 Viet, ¢h. 17, it was declared
in see. 1 that payments so made up to 90 per cent, of the price
to be paid for the work operated as a discharge to the owner,
and by see. 2, that the lien should, in addition to all other rights
or remedies given by the Act, also operate as a charge to the ex-
tent of ten per cent. to be paid by the owner.

The section did not expressly state upon what the lien should
be a charge, and there was no provision enabling or requiring
the owner to withhold any percentage from the contractor.

It was at this stage of the enactment that the transactions in-
volved in Goddard v. Coulson, 10 AR. 1, took place,

In 1882, the Mechanies’ Lien Aect, 1882, 45 Viet, see. 15, was
passed to make further provision for the lien of mechanics
and labourers. By section 2, they were given a lien for wages
up to 30 days’ wages and such lien was not to prejudice any
lien under the Mechanies® Lien Aet, R.S,0. 1877, and by sections
7-12, was to be enforeed under the latter Aet. By section 3,
this lien for wages was to operate notwithstanding any agree-
ment between owner and contractor excluding a lien, and by
sec. 4 it was to the extent of 10 per cent. of the price to be paid,
to have priority over all other liens under the Aet of 1877, and
over any claim by the owner against the contractor for failure
to complete his contract. See. 5 provides that if any person other
than the contractor has performed labour or supplied materials,
the owner should, in the absence of a stipulation to the contrary,
be entitled to retain for a period of 30 days after the completion
of the contract the ten per cent. of the price to be paid the eon-
tractor. This was the first provision for retention. So far
there was no clause postponing elaims by the owner to any lien
except liens for wages. By 47 Viet. eh. 18 (1884), see. 1, no
agreement to which he was not a party and not signed by him
should deprive anyone of a lien, and by see. 8 the priority of
liens for wages was declared not to be affected.

It was in May, 1884, that Goddard v. Coulson, 10 AR, 1,
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came before the Court of Appeal. The contractor, one Critten-
den, had failed in 1879 to complete his contract, and had been
paid as much as the value of the work done, and it had cost the
owner more than the balance of the eontract price to complete
the work. It was held that the plaintiff's sub-contractors had
no lien as against the defendants, the owners. The contract
was not put in evidenee, and it was not shewn that anything
had, in fact, become payable by the owner till completion. IHag-
arty, (.J.0., points out that under the Aet the owner was not
to be liable to pay any greater sum than what was payable by
him to the contractor, and did not consider that the Act of
1878 affected that prineiple, or that the Court could extend ten
per cent. of the priee to be paid to mean ten per cent. on a price
for work which had never been done.  Patterson, J.A., said the
lien was to operate as a charge to the extent of ten per cent. of
the price to be paid by the owner, but he thought that could not
fairly do more than charge ten per eent, of the money which
becomes payable by the owner to the principal contractor, and
that so far as the evidence shewed the contract price never be-
came the price to be paid because the contractor failed to do
what was necessary to e

'n it or to earn more than he was paid,
which was under 90 per cent. Ile considered that view to be in
accordance with what might be inferred from 45 Viet. ¢h. 15,
sec. 4, to be the understanding of the law of the Legislature in
giving a lien for wages priority over a elaim by the owner, but
he was not prepared to say that even under that Aet the owner
could be compelled to pay the workmen money for which he
never beeame indebted to the contractor, and he suggested that
possibly it only postponed a eross-demand of the owner. It
will thus be seen that the ease turned upon the faet that no
money hecame payable to the contractor so far as appeared.

In Sears v. Woods, 23 O.R. 474 (1893), the Queen’s Bench
Division eame to a like conclusion, and apparently so also in
Truar v. Dizon (1889), 17 O.R. 366, In Re Cornish (June,
1884), 6 O.R. 259, the Chancery Division allowed the charge of
the lien-holders upon the ten per cent. of the work done as
against the owner, no reference being made to Goddard v.
Coulson, 10 AR. 1, decided shortly before,

In R.8.0. 1887, ch. 126, arious enactments were con-
solidated. In see. 10, the words ‘‘save as herein provided”

were prefixes to the declaration that the owner was not to be
liable to a greater sum than the sum payable by him to the con-
tractor. For the insertion of those words the reference is to
45 Viet. ¢h. 15, see. 4, shewing that they referred to the lien
for 30 days’ wages. In that consolidating Aet there was im-
pliedly a distinetion between the two classes of liens, and from
the express postponement of the claims of the owner to the lien
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ONT. of the wage earner, it might be inferred that the Legislature
s.C did not consider the owner’s claims postponed to other liens.
1913 By 53 Viet. ch. 38, the amount of the percentage was changed

— —56 Viet. ch. 24, made provision for deducting from pay-
?':’\""‘/’r":‘ ments to contractors in cities the amount due wage earners,
", which was repealed by 59 Viet, ¢h. 35, but it may be referred to
HAwveEY.  ag shewing the policy aimed at. In see. 2, the percentage which
Magee, 3.4, the owner was entitled to retain was referred to as the pereent-
age ‘‘to be retained.”” See. 4 declared that the lien for 30 days’
wages would not be defeated by attachments, garnishments or
executions, or by reason of the work contracted for being un-
finished or of the price for that or any other reason not being
payable by the contractor, but hy see. 5, in case of the con-
tract not having been completely fulfilled when the lien was
claimed by wage earners the percentage was to he ealenlated on
the work done or materials furnished by the contractor, and
every wage carner was to be entitled to enforee a lien in re-
speet of an unfinished building to the same extent as if
finished, and the percentage was not as against wage earners to
be applied to the completion of the work, nor to the payment of

damages for the non-completion thercof by the contractor.
Here, again, in an Act intended, according to its title, to
,, facilitate the enforcement of the just rights of wage earners
and sub-contractors, we find the Legislature abstaining from
expressly extending to other liens the advantages it was giving

to liens for wages as against the owners,

In 1896, 59 Viet. ¢h. 35 was passed, repealing the existing
Acts and consolidating and remodelling the provisions. The
sections as to dedueting from payments to contractors in cities
were dropped. By see. 5, the lien was limited to the sum **just-
ly owing by the owner” with the addition of the words ‘‘ex-

b cepting as herein provided,’’ thus according with the previous
’ enactment, R.S.0. 1887, ch. 126, sec. 10, already mentioned.
Al Section 9 likewise limited the lien to the amount ‘‘owing to
- the contractor save as herein provided’’; and sec. 9 declared ;
’, that the “‘lien shall not attach so as to make the owner liable ’:
i for a greater sum than the sum payable by owner to the con- )
16 tractor,”” but ‘‘save as herein provided.”’ ;
t "But the chief change was made by sec. 10, which directed

that ““in all cases an owner shall as any contract progresses de-
duet from any payments to be made and retain for a period
of 30 days after the completion or abandonment of the contract
““twenty per cent. (or in some cases 15 per cent.) of the value
of the work, service and materials actually done, placed or
furnished, such values to be caleulated on the basis of the price
to be paid for the whole contraet,”” and declared that ‘‘the
liens ereated by this Aect shall be a charge upon the amounts
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directed to be retained by this section.”” Sub-section 2, of see.
10 again declared that all payments up to 80 per cent. (or
85 per cent.) of such value made in good faith by an owner to
a contractor before notice in writing of such lien should operate

as a discharge pro tanto of the lien ereated by the Aet

Here, then, the lien created against the land by see. 5 was
made a charge not to the extent of a pereentage of the price to
be paid as before, but a charge for the whole amount of the lien
upon a specified fund which the owner was now required, and
not merely entitled, to retain.  But, when we look to see what
the fund is, we find it consists of sums deducted from ‘‘pay
ments to be made.” If there are no payments made or to he
made, there would be no deductions and henee no fund to be

charged, but the lien would still hold its position under section
5 against the property, and be limited as therein to the sum
justly owing (exeepting as the Aet provided) by the owner
Instead of the priority given by 56 Viet. e¢h, 24, sub-sees. 4
and D, only to liens for wages over attachments, garnishments
and executions and elaims of the owner, we now find in see, 12
all liens given priority over attachments, earnishments and
executions, assignments, judements, ete, and nothing said
about priority over claims of the owner. But under see. 13
mechanies” and labourers” liens for wages up to 30 days’ wages
have priority over other liens ‘“to the extent of and on the 20
per cent, or 15 per cent., as the ease may be, of the contract
price (sic) directed to be retained by see. 10 to which the con
tractor or sub-contractor through whom such lien is derived is
entitled”’
to enforee a lien in respeet of the contract not completely ful

and (sub-sec. 2) every wag

vearner was to he entitled

filled ; when the lien was claimed hy a wage earner the percentage
was to be caleulated on the work done or materials furnished
by the contractor (or sub-contractor) employing him, and (sub
sec. 4) where the contractor made defanlt in eompleting his
contract, the percentage aforesaid was not as against a wage
earner to pe applied to the completion of the contract, or for
any nﬂwrt]mrpus»-. by the owner, or damages for non-com
pletion, nor to satisfaction of any claim

inst the contractor,

In thus giving special rights to wage earners side by side
with provisions for lien-holders generally and in taking away
from the owner in favour of the wage earner the ordinary legal
right which the owner would otherwise have of resisting pay-
ment beyond what he had agreed to, it must, I think, be taken
that the Legislature had no intention of conferring such special
rights upon other lien-holders dealt with in the same statute,
and that the latter are confined to whatever rights the language
giving the lien upon the land and the charge upon the *‘pay-
ments to be made’’ by the owner confer upon them.
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If an owner contemplating building chooses to say, ‘1 will
not pay until completion,” I do not see that the statute has ad-
vanced the rights of the general lien-holders not being wage
earners, beyond the position of the plaintiff in Goddard v. Coul-
son, 10 AR, 1, and they are still limited to the amount owing
from the owner. No doubt under see. 4 of the Aet of 1896, now
sec. D of the Aet of 1910, the lien-holder is not to be deprived
of his lien by an agreement between the owner and the con-
tractor to which he is not a party, but if the lien does not arise
he cannot be said to be deprived of it. On the other hand, if
the owner chooses to agree to make payments to the contractor
before completion, he cannot complain that a portion of that
whieh he is willing to part with should be set aside, not for his
security but for the security of others whose labour or materials
have gone to henefit his property. 1f the owner agrees to pay
75 per cent. of the progress certificate as the work progresses,
he is retaining 25 per cent. of his own accord for his security,
and when the statute says, you shall keep back only 20 per cent,
of those progress certificates and the lien-holders shall have a
charge thereon, it does not do so to inerease his security or to

enable him to say it never was payable.  As put by Rose, J., in
Russell v. French (1897), 28 O.R. 215 :—

The owner heing willing that the contractor should receive the
stipulated percentage and that no part of the same should be re-
tained as security, the statute takes from such percentage twenty
per cent. of the value of the work and sets it apart as a fund for the
lien-holder, and thereafter it is available for them only, and “not
as a fund to which the owner can resort as security against or to
make good any loss oceasioned by the non-completion of the contract.

No change affecting the appeal has been made sinee 1896, hy
60 Viet. ¢h. 24 (hy see. 2 of which payment over of the retained
percentage was allowed after the expiration of the thirty days,
and the liens were made a charge in favour of ‘‘sub-contrac-
tors’’), nor on the revision of the statutes in 1897, and the pre-
sent Act of 1910, 10 Edw. 7, ¢h. 69, in sees. 5, 6, 10, 11, 12, 14
and 15, in so far as regards the question here involved is sub-
stantially the same as that of 1896,

In Farrell v. Gallagher (1911), 23 O.L.R. 130, a Divisional
Court and in Rothschild v. McManus (1911), 25 0.L.R. 130,
Riddell, J., eame to a conclusion different from that in Russell
v. French, 28 O.R. 215, The statutes and decisions were in
Farrell v. Gallagher very fully dealt with by Middleton, J.,
who said :—

The action still recognizes that the charge is a charge upon money
to become payable to the contractor,

In these words lies, I think, the reason of the failure to agree
with Russell v. French.,




.LR.

will
s ad-
wvage
‘oul-
wving
now
ived
con-
rise
d, if
ietor
that
r his
rials
pay
SSe8,
rity,
ent,

i, by
ined
.Il\\'.
rac-
pre-
) 14

sub-

onal
130,
ssell

m

loney

gree

9 DLR.| Rice LEwis & Sox, Lisrrep v, Harvey

With mueh respeet, I would point out that the charge is not
upon money to become payable hut upon money which has ae

tually become payable, a payment which is to b

directed to be retained. One may well agree, at le
gard to non-wage earners, with the next sentence o
J., that
When, by reason of the tractor's default the mone never e
comes payable, those elaiming under him and having this statutory
charge upon this fund, if and wahle it
than he himself had, and the en fail

In my opinion, the true meaning of the statute is
owner has agreed to pay moneys hefore completion of the eon

tract, whether fixed amounts or sums arrived at by an areh

teet’s progress certificate, or otherwise, and they actually b
come payable, he must retain the same to the extent of twenty
or fifteen) per eent. of the value of the work and materials
to the date for payment, caleulated as preseribed in the Aet,
and upon this pereentage the liens will be a eharg But ex
cept in so far as moneys come actually payable ther s Nno

percentage upon which liens other than wage
can become a charge

In the present case the owners had agreed to pay 80 per
cent, as the work progressed. It does not appear that any evid
ence was given as to what amounts actually beeame payable, or
]

what value is to be placed on the work and materials up to the

he matter should, therefore,

wed Farrvell v, Gallagher, to

date of the last amount payable
vo back to the Referee, who foll
be dealt with

n accordance with the statute, and the appellants

should have their costs of the appeal

Appeal allowed

Re BELL and REGISTRAR OF TITLES
Viberta Supreme Court, Seott, J., Chambe January 14, 1913

I LAND T1TLES (TORRENS SYSTEM §111 U] Fraxsren—TiME oF DF
POSIT FOR RECORD

When a registrable transfer in due form from the re

handed in to the registrar of titles together
fieate of title of such owner pursuant to t
) of the Land Titles Act, 6 Edw, VI (Alta

transfer takes priority from the time of such deposit as recorded in
the official “day book,” although the entry 1 1) Micinl re I or
certificate of title is not mad meurrently by the registrar beeans
of pressure of work in his of |
endorse upon the new feres
iy wemorandum  of ex roin

the interim

Ox 11th May, 1912, one Bell was the owner and held a cer-
tificate of title for the lands referred to in the reference. On

ALTA.
S 1':
1013

Jan. 14

Statement
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ALTA. that day one Sineclair handed in for registration a registerable
scC transfer of the lands from Bell to him accompanied by the dup-
1913 licate certificate of title. On 2Ist May, 1212, an execution
_ against Bell at the suit of one Griffin was received by the re-
””:‘“'\\“ gistrar who endorsed same on Bell’s certificate of title. On
Recrstrag  27th May, 1912, the registrar issued a new eertificate of title to
or Titees,  Sinelair subjeet to the Griffin execution.  Sinelair thereupon
Statement  APPlied to the registrar to have the execution removed from his
certificate of title and the latter, being in doubt as to the duty
imposed upon him, has made this reference under see. 113 of
the Land Titles Aect, 6 Edw. VII. (Alta.) ch. 24.
Judgment was given for the removal of the execution from
the eertificate of title,
D. P. McLeod, for applicant.
F. 8. McCormack, for respondent,

Seott, J, Scorr, J.:—When the question was argued before me 1 ex-
pressed the view that it was the duty of the registrar to issue the
certificate of title subject to the execntion, that it was not his
duty to adjudicate upon the question whether the exeention
ereditor was entitled to a lien upon the property as against
the purchaser and that if the former was not so entitled the

" latter would have to take some other proceeding to have the
execution removed from his title. Further consideration of the
matter has led me to a different conclusion.

Section 20 of the Aet provides that the registrar shall enter
into his day book the particulars of each instrument handed
in for registration and the date of its receipt, and that, for
the purpose of priority between mortgagees, transferees, and
others, the date so entered shall be taken as the time of registra-

tion.
The effect of this provision must be to give Sinelair, the
purchaser, priority over the execution ereditor. When the for-
ol mer handed in his transfer for registration he was entitled to
1 the immediate issne to him of a certificate of title subjeet only ;

to the incumbrances then appearing on the register, and had it
been then issued to him it could not have been subject to the
Griffin execution. The faet that, probably, owing to the re-
gistrar being behind in the work in his office, it was not issued
until some sixteen days after, should not prejudice the pur-
chaser. The effect of any other construction of the provision
referred to would be that a purchaser would not be safe in

i paying over his purchase money until a certificate of title had
i actually issued to him.
b I, therefore, hold that it is the duty of the registrar to re-

move the execution from the certificate of title issued to Sin-
) 2
! clair,

Ezecution removed.
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HOWELL v. ARMOUR & CO SASK

\
\ equ the tenant n
Y y )
1 i \ I 1
' \ ' fo
] r ( ) |
P O.B.D ! / [1008] 1 (
T
\
Acrion for I covenant ¢o ned in
1 leas
Jn 1 |
E. L. Elu 1
P.M.A ) |
J On the 25th November, 1909, the defendants B J
executed in favour of the plaintiff a le of certain premises
n the ecity of Regina deseribed as ‘‘the premises situate above
buteher store at 1809 South R v street, and being composed

of five rooms, comprising the whole of the first floor of the said
premises.”’ The lease was to run for a period of seven years,
““to be computed from the date of completion of alterations in
the year 1909."" T

such cases, and at the end

lease is the usual form of lease given in

" there are the following pro-

visions

2) D rooms to be made eight feet wide

( Door to be cut betw

3
(4) Partition across mi room to be made

) Sink and water to

laced inside dark room, the sink not

to be less than 18 inches by and the wash basin, now in lav
itory, to be placed in middle r \

(6) Show cases

1 entrance wall and staircase way

(7) Rooms in front to be red and painted. Lessee to have

choice of paper
(8) Water to be free
(9) Light to be paid*by lessee,

(10) Steam heat not guaranteed, but to be given when possible
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SASK. The plaintiff is a photographer by profession, and leased
QC the premises, as the defendants knew, to be used partly for the
1914 purposes of his business and partly for residential purposes.

The dark room which is referred to in the lease under item No.
Howgrs

5 of the alterations given above was the room specially used
r . " " . .
Ansovg & by the plaintiff in perfecting his plates and prints in connee-
Co, tion with his business, and the sink and water which it is agreed

should be put in this room were necessa

'y for the proper carry-
ing on of the business. Without water the plaintiff’s business

could not be carried on at all, and having it supplied through a
pipe to the sink in the manner provided for by the lease was
the most convenient and satisfactory way of seeuring it. At the
time of the matters complained of, the ground floor of the build-
ing was oceupied by Hugh Armour & Co., Ltd., in connection
with their butcher business, Hugh Armour & Co., Ltd., were a
different concern from the defendant company, although all the
members of the defendant company, with at least one other
person, constituted the Hugh Armour & Clo., Ltd. This latter
company had the ground floor under a lease from the defend
ants, but the evidence does not shew whether or not their lease
and occeupation were prior to the lease of the plaintiff. In any
event, at the time of the exeeution of the plaintifi'’s lease the
ground floor was used for a butcher business either by Hugh
Armour & Co., Ltd,, or the defendants, who at one time earried
on a business in the same premises. In conneetion with such
butecher business a considerable quantity of water was neces
sarily used, and the water was supplied to the building generally
through a pipe leading from the eity main. This pipe first en-
tered the ground floor of the building, where it was tapped for
such uses as the water might be put to on that floor in connee-
tion with the butcher business, and extended upwards to the flat
oceupied by the plaintiff.  Up to the 1st July, 1912, the plaintiff,
except on very rare occeasions, got in this way sufficient water
for the purpose of efficiently eondueting his business; but at that
time, and for the next two weeks more particularly, there was
practically no water available on the plaintiff’s flat. The plain-
tiff complained of the shortage to Hugh Armour, who was man-

ager for the defendant company and also for the lessees of the
ground floor, and urged upon him the great inconvenience and
loss that the plaintiff was being put to by virtue of the shortage
of water supply. It was suggested hy Mr. Armour that the

shorts

re was due to lack of city pressure, and he did nothing
during the time complained of to try to remedy the trouble,
As a matter of faet the evidence shews elearly that there was
ample city pressure during those days, and that the shortage
could not have been due to that cause. It was suggested by
the plaintiff that the defendants or their lessees had deliberately
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leased cut off the water supply from the plaintiff's flat, but the evid SASK
or the ence does not support that contention, and I do not so find, It 2 (
poses appears that towards the end of June, 1912, Hugh Armour & 191
m No Co., Ltd., installed a motor on the ground floor in connection

used with their butcher business for refrigerator purposes. In op He
onnee- erating this refrigerator plant the taps connected with the water  Agsorn &
wereed pipe were opened and the water allowed to cireulate freely Co
carry and I am satisfied from the evidence, more particularly that of Br y
18iness Mr. Bull, the eity eleetrician, that if this plant were operated
yueh a to its full extent very little water could be expected to reach
e was the plaintifi’'s flat at all.  The time complained of was very

At the warm weather, and I find as a faet that the cause of the short

build age of the water on the plaintifi’s flat was due to L. Armour &

ection Co., Ltd., using so mueh water in connection with their refriger

vere a ator plant, more than they had hitherto been in the habit of

11l the using in their business. It is contended, however there 1s

other no guarantee of water supply in the plaintiff’s lease, that the

latter covenant is simply that the defendants shall pay the water
efend rates, With that contention I agree only in part a

+ lease ruarantee that under all cireumstances water shall be supplied

n any to the plaintiff, but there is, as I interpret the provision, under

se the the cireumstances an undertaking on the part of the defen

Huch dants that neither they themselves nor anyone ng under

wrried them shall in any w lessen supply of water which the

\ such plaintiff ordinarily received and needed for the purpose of his

neces business. Or, to put it in another 1V, there 15 so far as t

erally supply of water is concerned a covenant for quiet enjoyment

st en That being so, the defendants under such covenant would b

'd for liable whether they or their lessees, Hugh Armour & (o, Ltd

- were responsible for the shortage, and equally so whether Hu

he flat Armour & Co., Ltd., were lessees hefore or after the execution

\intiff, of the lease under which the plaintiff claims. See Anderson v

water Oppenheimer (1880), 5 Q.B.D. 602; Markham v. Paget, [1908

it that 1 Ch. 697; Blatchford v. Plymouth Corporation (1837 ! Bing

e was N.C. 691, 18 Hals. 529. The case of Blatchford v. Plymouth

plain Corporation, 3 Bing. N.C. 691, we referred to was eited hy

| man counsel for the defendants to shew that the defendants conld

of the not be held responsible for the action of Hugh Armour & Co.,

e and Ltd. A perusal of that ease, however, shews that because of

yrtage the nature of the pleadings therein the liability of the defend

it the ants for the acts of third parties claiming under them was not

sthing dealt with, and consequently 1 do not find that that case in any

way assists the defendants herein

ouble

¢ was In considering the amount of damages to which the plaintiff
yrtage is entitled, 1 might point out that the plaintiff, in my judgment,
ed by was most extravagant in his estimate of the damages which he

ckims he incurred. IHe also seems to have been of the opinion

rately
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that it was his privilege to sit with his arms folded, as it were,
and incur all the damage possible. I am of opinion that the
plaintiff was not justified in taking any such position. IHe was
bound to act as a reasonable man, and to do whatever he reason-
ably could to minimise his damages. There can be no recovery
for damages which might have been prevented by reasonable
efforts on his part. Other photographers gave evidence shew-
ing that in the event of shortage in water supply they used a
tank, and that the work could be done very satisfactorily in
that way. During the early days of July the plaintiff had a
special opportunity of doing a large business owing to the great
demand for eyclone pictures, and there was no reason why the
plaintiff should not have used the tank system instead of prac-
tically doing nothing. Even with the tank system, however, the
work, I find under the evidence, could not have been done
quite as satisfactorily or with the same expedition as with a
flowing stream from the tap. There would also be some loss
of time in getting the tank system installed, all of which would
necessarily mean a loss of profits to the plaintitt. There would
further be some expense in connection with installing the tank
svstem and some extra expense incurred in using it, as well as
some inconvenienee,  For such loss of profits, and expense and
inconvenience the plaintift is entitled to recover, and 1 assess
the damages at $325.00, The plaintiff is therefore entitled
to judgment for 4

5,00 and his costs of action.

Judgment for plaintiff.

RICKERT v. BRITTON.

Ontario Divisional Court, Boyd, C., Latchford and Middicton, JJ.
December 17, 1912

[Rickert v. Britton, 6 D.L.R. 887, affirmed.|

STAY OF PROCEEDINGS (§ 13)—Unpaid Costs—Veratious
Action—Discretion of Court.|—Appeal hy the plaintiffs from the
order of Riddell, J., 6 D.L.R. 887, 4 O.W.N. 258, Judgment was
given by Boyp, C., at the close of the argument, as follows: We
cannot disturh the order appealed from. 1 would put this decision
on the ground that there is jurisdiction in the Court to stay pro-
ceedings in default of payment of interlocutory costs, especially
i the action is vexations, or if the plaintiff in the course of it
acts vexationsly towards the defendant, The learned Judge ap-
pealed from has exercised this diseretion, holding that the plain-
tiff's in the course of the action acted vexatiously towards the de-
fendant, and thus imposed the payment of the prior costs as a
test of the bona fides of the litigation. The judgment will be
affirmed with costs. J. G. O'Donoghue, for the plaintiffs. (. G.
Jarvis, for the defendants,
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SHARPE v. de PEDRO QUE
Quebee Court of Revie . DeLorimier, and @ hields, J.J on
1912 ‘o1
1. ARgt § 11 1 REPAIRING B 1NG BELONGI .
( HUSBAND-—SALE OF PROPY \ \ FE—Q N
Where a builder or contractor does work on or repair
tandir registered in the of the fe, but i ' 1 he
hushand and charging him therewith h builder or
fte irds charge the h nid th retion of
f of 1) he | t o 1
I under h eir | he
\ 11 \§ (
Wh
persor s "
| f their ' '
1 t r AN | "
nents to ' rior i
or ¢
I'ms was an appeal by the plaintiff from the e of the Statement
Superior Court rendered Char nean, o I Ol
1912, maintainin tl | lefendar pet 1 1sh
rit of cap inder which | 15 arrested at the pla
nstanee and quashing such writ
I'he appeal was dism
F. 8. Maclennan, K.( and W 1. Baker, K ( 1

ippellant

G. A Morrison, for defendant, respondent

I'he judgment of the Court was delivered by

GREENSHIELDS, ) PPrevious to the T4th day of May, 1912, ¢ hields, J,
the plaintiff had obtained a judgment against the defendant for
some $1,600 for work and labour done upon a house which stood
in the name of Madame de Pedro

Being unable to collect his judgment, he cansed to be issued
a writ of capias ad respondendum against the defendant., under
which the defendant was arrested, and gave bail.  The capias
issued on an affidavit charging that the defendant has secreted
and made away with, and is seereting and making away with his
property with intent to defraud his ereditors generally and the
plaintiff in particular; that the defendant has been insolvent for
several months, and has, since he contracted the indebtedness to
the plaintiff, been selling and disposing of his property, which
is the common pledge of all his creditors, and the plaintiff in
particular, and has been applying the proceeds to the payment
of claims of certain ereditors who knew the defendant was in
solvent, which payments were preferential, and were made in
fraud of the rights of his ereditors in general and of the plain
tifl" in particular

The defendant petitions to quash the capias, and denies the
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allegations of faet contained in the affidavit. The learned trial
Judge found that the plaintiff had failed to prove the allega-
tions of the affidavit and quashed the capias.

A careful consideration of the evidence convinees me that
the judgment a quo cannot be reversed.

The defendant seems to be a young man who was fortunate
in, or afflicted with, the possession of a rich father and a more
or less rich mother-in-law.  He eame from Cuba and established
a house in Westmount, e has no business, or, so far as the
record shews, any visible means of support, except what he gets
from his father or his mother-in-law, or what his wife may get
from either or both. Immediately on arriving in Westmount
he proceeded to contract debts and was aided in this enterprise
in a startling manner by all sorts of tradesmen.

A well-known modiste saw fit to trust him, or his wife, with
some $7,000 worth of gowns; a well-known jewellery firm did
not hesitate to give him, on eredit, some $2,000 worth of jew-
ellery.  Other bills were eontracted by him, ranging from $500
to $1,000, amounting in the aggregate to many thousands. He
ran an establishment with five or six servants, and at one period
had horses and carriages, and lived, he says, at the rate of about
$300 a month. Judging from the traces left by way of liabili-
ties, | should say it was more like $800 a week.

Complaint is made by the plaintiff, in the first place, that
the house which was bought on the 20th of April, 1911, and
which is the very house upon which the plaintiff’'s work was
done, stood in his wife'’s name; that there is no declaration that
his wife is separate as to property, and she is, therefore, says
the plaintiff’s counsel, presumed to be common as to property,
and the house in question was an asset of the community and
liable for its debts. The plaintiff says that after buying this
house it was sold at an absurdly low figure and the proceeds
were secreted.  Now, whether or not the statement of law made
by the plaintiff’s counsel be correct, the fact is that at the time
this work was done by the plaintiff that property stood in the
name of the defendant’s wife. There has been no action taken to
have the property declared the property of the community, and,
therefore, no judgment of any Court so declaring it. The title
of the defendant’s wife to the property was registered.  The
plaintiff was bound to know in whose name the property stood,
and how can this Court say that when the property stood unat-
tacked in the name of the defendant’s wife that her dealing with
it by way of sale was a secretion of the defendant’s property
in fraud of the defendant’s ereditors.

But the facts are hardly as stated by the plaintiff. On the
24th day of April, 1912, the defendant’s wife wished to borrow
money on the property, but there being a mortgage of some
$7,000, it would appear that she failed to get the loan. It was
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then decided to make a deed of sale to one Tremblay for $12,000,
and this was done. The $12,000 was used, first, in pavment of
the mortgage due to the Grand Trunk Benefit Association,
amounting to some $7,000, and the balance, so swears the de-
fendant, was used by his wife in the payment of bills and the
upkeep of his home—the defendant’s source of supplies having
been ent off, at least temporarily, if not permanently. At the
same time there was given to the defendant’s wife the right of
redemption during a period of three years, of the said property.
and a lease was given to her by Tremblay. [ have no doubt
whatever that it was really a loan that Tremblay made, but for
one reason or another it was put in the shape of a sale and lease,
with the right of redemption. This would explain the fact that
the purchase price mentioned in the deed was less than the value
of the property. In reality, the transaction between Tremblay
and the defendant’s wife was an advance by Tremblay of $12,000
to pay off the first mortgage, leaving the balance, viz., §
at the disposition of the lady. Now, I ean find in this transac-
tion no trace of a fraudulent seeretion by the defendant in the
sense provided for in law,

The other ground of capias is, that while the defendant was
insolvent, he made preferential payments. To what extent does
the proof bear this out? As I have pointed out, the greatest
facilities were offered the defendant and his wife to contract
debts, and they rose to the oceasion with landable alacrity, but,
disappointed in their source of revenue, they were unable to
meet their liabilities promptly, but paid from time to time as
they had money, different ereditors, probably those who were
most pressing. T have no doubt that if the supplies had not been
shut off, the defendant following the four du rile wonld some-
time have reached the plaintiff. At the time the capias was
issued, unfortunately for the plaintiff, his turn had not been
reached.

The proof shews that his mother-in-law was living with him,
and the proof also shews that he had borrowed $23.000 from
her previous to his marriage. If this fact ealls for any remark,
it would indicate a more kindly spirit on the part of a future
mother-in-law than is usually exhibited,

Complaint is made that the defendant paid back some of
this to the plaintiff'’s prejudice, However, living with him at
Westmount, there is no doubt he did, at one time, pay her some
money. I think the proof would fairly justify the statement
that this money, paid to his mother-in-law, found its way back
to his ereditors, or to the upkeep of his extravagant establish-
ment. Complaint is made by the plaintiff of the defendant’s
dealings with the horses and carriages. I refrain from entering
into details, but I find nothing to justify a charge of fraudulent
secretion. The defendant states, under oath, that these horses
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QUE. and carriages were hought for his wife. He is uncontradicted
I on that.  But even if he could personally be held liable for these,
1912 I do not think the manner in which they were dealt with would
- support a charge of seeretion,
s";""" So long as people will insist on giving eredit to persons on
pi Proso, @ mere promise to pay, with no possible means to make good
that promise, they cannot expeet to find relief by s Majesty's
writ of capias.  If this young man eould be ealled indisereet in
contracting these extravagant liabilities, there was not lacking
4 ample encouragement and assistance in his indisereet course,
| On the whole T am in entive aceord with the Judgment of
the learned trial Judge, and it is confirmed with costs,

Greenshiclds, J,

Appeal dismissed,

S =

VIAU v. SAUVE.

QUE. Quebee Court of King's Beneh, Archambeanlt, C.J., Lavergne, Cross,
Carroll, and Gervais, JJ.  November 30, 1912,

z n 1. ENXCROACHMENT (§ 1-—0)—NECESSITY OF STRICT DESCRIPTION OF LAND

1912 CUSECUNDUM ALLEGATA ET PROBATA,''

g A plaintifl ean only suceced sccundum  allegata et probata, and
where o plaintiff takes @ possessory action against his neighbour,
charging him with encroachment on a specific part of his property

"l (e, lot No. 6) and the neighbour denies this charge “‘as drawn’’ and

the plaintiff persists, the action will be dismissed if the evidence shews

the encroachment to have been on another part of the plaintiff's

property (e, lot No. 7).

Nov. 30,

RN

Statement Tue respondent brought a possessory action against the ap-
pellant, alleging that the appellant had dispossessed him of a
certain part of his propert On June 5th, 1911, the Superior
Court for the distriet of Terrchonne, Robidonx, J., dismissed the
action on the ground that the dispossession had not been of the

X particular picce of ground deseribed by the plaintiff in his de- p

il claration.  On February 28th, 1912, the Court of Review. Tellier,

¢ DeLorimier, and Dunlop, JJ., unanimously reversed the judg- :

H ment of the trial Judge and found that the defendant had inter- j

fered with the plaintiff's enjoyment as alleged. y

The defendant now appealed to the Court of King's Bench g

and his appeal was unanimously sustained.

J. AL C. Ethicr, for the appellant.
J. L. St. Jacques, for the respondent,

The opinion of the Conrt was delivered hy \

ANBaN Arcuampeaver, CJ. (translated) :—This is a possessory
action.

As is well known, possessory actions lie in favour of those

persons who have been in possession, as owners, of an immov-

able or real right, and who have been forzibly dispossessed
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thereof by a third party or whose possession is disturbed: 1064
C.P. In the first alternative the law grants the possessory action
called réintégrande; in the second that known as en complainte,
To be entitled to a possessory action, the complainant must have
had possession at least for one year and a day, and such posses-
sion must have been peaceful, publie, continuons, and not under
a precarious or equivoeal title, but animo domini: in a word,
such possession must have the characteristies required to allow
of preseription operating.

In the present case it is established beyond doubt that the
respondent possessed, by himself and his predecessors in title, a
eertain lot of land for over 30 years, and that in 1909 the appel-
lant seized a portion thereof by entting and removing the hay
that had grown thereon.

The respondent is the owner of a picce of ground known as
official lot No. 6 on the official eadastre of the parish of St. Her-
mas, and the appellant is the owner of a piece of ground which
has been detached from this No. 6,
tion No, 7 on the same eadastre

and now bears the designa-

The respondent claims that the piece of gronnd of which he
has been dispossessed by the appellant forms part of lot No. 6,
whereas the appellant contends that it belongs to him as forming
part of lot No. 7. But as I have already stated, it is not a ques
tion of ownership, but one of possession, which we have to decide;
and if I have alluded to the pretensions of the parties as to the
ownership of the piece of ground in dispute, it is merely to
characterize the respondent’s possession and to explain his dis-
lm‘\«-\\iull.

The difficulty which confronts us is not relative to the ques-
tion of possession and dispossession, as this is abundantly proven
through more than thirty years™ ocenpation.  The respondent
was therefore entitled to bring against the appellant an action
en réintégrande.  The question at issue is whether the respond
ent has so drafted his declaration as to be entitled to judgment
against the appellant.

A plaintiff can only sueeeed sccundum allegata et probata.
When you claim that 1 have dispossessed you from an immoy-
able which you possessed, you must prove that T really dis-
possessed you of the immovable in question: and you will not be
able to obtain the conclusions of your demand by proving that
I dispossessed you of another immovable. Now in this case the
respondent elaims that he has been dispossessed by the appellant
of part of official lot No, 6 and the appellant answers that he
has never seized any part of No. 6.

The respondent says: I am in possession as owner of lot No,
6, and the defendant, who is the owner of lot No. 7, has illegally
dispossessed me of part of lot No. 6; and the respondent answers:
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this allegation of the declaration as drawn is untrue; I never
dispossessed you of part of No. 6.

The whole case therefore resolves itself into this question of
faet: Did the appellant encroach or not the official lot No. 67

(The learned Judge then reviewed the evidence from which
it appeared that the eneroachment had been committed not on
lot No. 6, but on a strip of lot No. 7 belonging to the respondent,
and continued) :—

It appears then from the evidence that the appellant did not
encroach on lot No, 6. He seized a portion of lot No. 7 which
had been in the respondent’s possession for over a year and a
day : but he did not seize any part of lot No, 6. The respon lent
can only suceeed secundum allegata et probata.  He alleged that
the appellant dispossessed him of part of lot No. 5, and the
evidenee shews that he was dispossessed of part of lot No. 7.
The Court cannot grant the conclusions of the declaration pray-
ing that the respondent be declared the owner of No. 6, and that
it be declared that the appellant has disturbed him in his en-
Joyment of part of this lot.

The plaintift’s action was dismissed by the first Court for
the reasons just given. This judgment was reversed by the Court
of Review, which deelared that the respondent was in possession
as owner of a piese of ground three arpents wide, known as lot
No. 6, and extending, for one-half, in depth to a line of trees
and shrubs forming the dividing line between it and the next
lot bearing No. 7 on the cadastre,

Were the plaintiff's declaration drawn in the same terms as
those of the Court of Review, that is to say, if it alleged that the
lund in the respondent’s possession extended to the line of trees
and streets, I should have been disposed to eonfirm the judg-
ment of the Court of Review. But, I say it once more, the re-
spondent contented himself with alleging that he was in posses-
sion of lot No. 6, and that the appellant had dispossessed him
of part of this lot No. 6, and he has not proven this allegation.
There is a proverb that says: As one makes his bed, so mhst he
lie in it

This maxim is applicable to the respondent, He was not
taken by surprise; the appellant answered squarely that this
allegation was untrue ‘‘as drawn’’ and that he had never en-
croached on any part of lot No. 6. The respondent could, there-
upon have amended his declaration. He did not do so.

I am of opinion that the judgment of the trial Judge was
well founded and must be restored, and that of the Court of
Review set aside.

Appeal allowed.
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Re CORKETT.
(Decision No. 2.)
Ontario Supreme Court, Britton, J., and Sutherland, J. January 11,1913,

1. ApPEAL (§ I B—21)-—APPEAL FROM PROBATE DECREES—SURROGATE ALLOW-
ANCE UNDER WILL.
An appeal lies to the Ontario Supreme Court from an order of a
Surrogate Court judge adjusting an allowance for maintenance under
a will, which adjustment was red to the Surrogate judge by the
court on disposing of an application made by the executors under
Con. Rule 938 (Ont.) for the construction of the will.
[Re Corkett (No. 1), 4 D.L.R. 561, 3 O.W.N, 1134, referred to.]

2. ArreaLl (§1 B—21)—PROBATE DECREES—SURROGATE DISCRETION UNDER
WILL.

Where a Surrogate Court judge has exercised reasonable discretion
in fixing a sum for support and maintenance of a legatee under the
provisions of a will, where the question of amount was referred to
him by an order of the High Court, his decision will not be inter-
feved with on an appeal therefrom.

A~ appeal by William George Corkett from an order of the
Judge of the Surrogate Court of the County of Peel.

The ap « | was (by consent) heard by a Divisional Court
composed « ' BrirroN and SUTHERLAND, JJ.

B. F. Justin, K.C., for William George Corkett,

R. G. Agnew, for Margaret J. Kee.

E. C. Cattanach, for the infant.

Featherston Aylesworth, for the executors.

SUTHERLAND, J.:—One George Corkett made his will dated
the 24th February, 1902, and codicil thereto on the same date,
and died on the 4th March, 1902. Letters probate were issued
on the 4th April, 1902, There is a provision in the will with
respect to the support and maintenance of certain devisees and
legatees. One of these, William George Corkett, on the 1st May,
1911, launched a motion for an order declaring him entitled to
such support and maintenance, and in his notice of motion asked
that the executors and trustees be authorised and directed to
pay to him out of the estate from time to time such sums as
might be necessary for his support and maintenance from the
1st July, 1910, until he arrived at the age of twenty-five years.

The application came on for hearing before Falconbridge,
C.J., on the 5th October, 1911, and an order was made that out
of the income of the estate in the hands of the executors there
should be paid to the applicant $600 forthwith and $100 per
month until the 17th February, 1912, for his support and main-
tenance. On this latter day this maintenance was to cease, on
his then attaining the age of twenty-five years.

In the year 1912, the executors, under Con. Rule 938, made
an application for an order *‘declaring the construetion and in-
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ONT. terpretation of eertain couses of the will,” The motion was heard
8. 0. by Cluate, J., and on the 28th February, 1912, he gave judgment
i 1913 (3 O.W.N. 761), from which I quote in part as follows: **1 am
—_ also of opinion that the children Margaret and William George
(.m:,“,’;_”_ are entitled to what is a fair allowance for their maintenance,

- whether that maintenance, support, and education be upon the

Butherlaud, 3. premises or not. In case the parties differ as to what a reason-
| able sum would be, the Surrogate Court may adjust that matter
| in settling the accounts of the executors.”’

An appeal was taken from that judgment to a Divisional
Court, and on the 22nd April, 1912, a judgment, Re
Corkett, 4 D.ILR. 561, 3 OW.N. 1134, was delivered
by it, varying in some respects the judgment of Clute, ¢
J., but substantially, in paragraph 4, repeating and af-
firming that part thercof just quoted as to maintenance.

The executors petitioned the Judge of the Surrogate Court
of the County of Peel to audit, take, and pass their accounts,
and fix their compensation. A hearing followed before the Sur-
rogate Court Judge, in which evidence was taken at some con-
siderable length with respect to the question of maintenance.
On the 3rd July, 1912, the Surrogate Court Judge made an order
which, besides dealing with the question of the audit and the fix-

ing of the compensation of the executors, contained the follow- 8

b ing clanses :— .;
““And 1 find and declare that William George Corkett ap- 5

plied to the Court for an allowance for maintenance, and that on 2

the Hth day of October, A.D. 1911, an order was made by the
Chief Justice of the King’s Bench, allowing him $600 to be paid A
forthwith and $100 a month for four months. And I find that &
the said amounts were duly paid to him or on his behalf as and "
for his maintenance.

“And 1 find that the said sums so paid were and are a

I reasonable amount to be allowed to the said William George i
‘ Corkett for his maintenance, and that he is not entitled to be k|
allowed any further amount for such maintenance. 4
““I further find that Margaret Jennie Kee consented before ¢
me to waive any further claim for maintenance in the event of
¢ no further amount being allowed to the said William George
,"- Corkett; and I, therefore, find that the said Margaret Jennie
;, Kee is not entitled to any further allowance for such mainten-

ance.”’
From this order William George Corkett appeals, and in his
*  notice of motion, after setting out that he had previously received
a various sums on account of maintenance, prior to the order of
the 15th October, 1911, already referred to, and that at the time t
!

of the making of such order it was understood ‘‘that an applica-
tion would be made on behalf of the executors for construction
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of the will of the said George Corkett, deceased, on the ques-
tion of maintenance, upon the said William George Corkett,
attaining the age of twenty-five years, in the event of his living to
attain that age,’’ he goes on further to allege that the ‘‘learned
Judge of the Surrogate Court erred in refusing to admit evi-
dence as to the facts in connection with the application on which
the order of the 15th October, 1911, was made,”” and also ‘‘in
holding that the amount of the maintenance to which the said
William George Corkett was entitled was in any way fixed or
intended by the parties or by the Court to be fixed by said
order.”” And, further, that the order of the Divisional Court is
binding ‘‘apart from whether the said order of the 15th Oectober,
1911, assumes to fix such maintenance or otherwise;”’ and that,
upon the evidence, the amounts as fixed by the order of the 15th
October, 1911, were not reasonably sufficient to pay his neces-
sary expenses of maintenance; and a reasonable sum should now
be allowed.

Upon the application it was contended on the part of those
opposing that no appeal could lie, as the Surrogate Court Judge
was persona designata; and, further, that the order of Faleon-
bridge, C.J., was a consent order and intended to cover all past
unpaid maintenance and all future maintenance. Contradiet-
ory affidavits and statements were filed and made. When the
motion came on for hearing before a Divisional Court, over
which Faleonbridge, C.J., was presiding, it appeared to him,
after some discussion, that it was inadvisable for him to take
part, under the ecireumstances, and he accordingly withdrew,
By consent of all parties, it was agreed to go on with the appeal
before the two remaining members of the Court.

When it is considered that allowanees for maintenance had
previously been made to the applicant before the launching of
his motion in 1911, and that in the notice of that motion he
asked for support and maintenance from the 1st July, 1910,
until he arrived at the age of twenty-five years, colour is lent to
the contention that the order made hy Faleonbridge, ('), was
intended to cover all elaims for maintenance which had not thus
far been paid, and in addition future maintenance. On the
other hand, one must suppose that the parties now opposing
this applieation must have had in mind the said order when the
motion was made before Clute, J., for a construetion of the will,
and when his judgment was formally drawn, including that por-
tion hereinbefore quoted, which suggests that in case the parties
cannot agree on the question of maintenance it might be ad-
Jjusted in the Surrogate Court, when the accounts of the execu-
tors were being dealt with. The same applies to the order of the
Divisional Court.

These orders seem clearly to leave that question open to
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ONT. be dealt with by the Surrogate Court Judge on passing the
S.C. accounts. All parties seem to have gone before him in that way
1913 and under these orders. I think, therefore, that the matter is
s properly before us by way of appeal from the order of the Sur-
(.““';&’;A”.v rogate Court Judge. In the light of the previous allowances for

maintenance and of the sums allowed under the order of Fal-
conbridge, C.J., and of the evidence taken before him at con-
siderable length, the Surrogate Court Judge has come to the con-
clusion that the sums so paid were and are a reasonable amount
to be allowed to the applicant for his maintenance, and that he
should not be allowed any further amount for that purpose.

I am unable to see that he has not exercised a reasonable dis-
cretion in the matter and was not warranted in so disposing of
the matter.

I think his order should be affirmed and the appeal dis-
missed; but, under the circumstances, without costs so far as
the appellant is concerned. Those resisting the appeal will have
their costs out of the estate; the executors as between solicitor
and eclient.

Sutherland, J.

Britton, J, Brirron, J.:—I agree that the appeal of William George
Corkett should be dismissed. In my opinion, he accepted such
sums as were paid on account of maintenance, so that, at the
time of his application to the Chief Justice of the King’s Bench,
he intended—or must be considered as having intended—to
accept the sum allowed for maintenance from the 1st July, 1910,
until he arrived at the age of twenty-five years, as in full for
all maintenance.

L] The appeal should be dismissed without costs as to the appel-

" lant. The respondents should get their costs out of the estate,

B e DY

Appeal dismissed.

QUE. REX v. BATTISTA.
¢ 4 o ag Quebee Court of King's Bench, Archambeault, C.J., Lavergne, Cross,
| K.B. Carvoll, and Gervais, JJ. November 30, 1912,
L) 1912
b d — 1. Jury (§ 11 B—55)—QUALIFICATION OF JUROR—RIGHT 10 QUESTION A¥ :
1 Nov. 30. TER VERDICT. 3
_.'iﬁ' After verdict rendered and sentence passed it is too late to urge ¥
i that one of the jurors who sat on the case was not qualified and that
‘1!. his name was not on the sherifl’s list of jurors as see. 1010 Cr. Code ‘i
o Ui (1906) establishes the legal presumption that all those who ren
;» dered a verdict were competent to have served on the jury where no . |
objection was taken at the trial of an indictment.
. [Rex v. MeCrae, 12 Can. Cr. Cas. 16 Que. K.B. 193, dis 1
L tinguished ; Brisebois v, Regina, 15 Can. S.C.R, 421, referred to.]

2 ArrEAL  (§ 1C—25)—QUALIFICATION OF JUROR—CURIMINAL LAW—p-
JECTION NOT TAKEN TILL AFTER VERDICT,

The question of qualification of a juror in a criminal case is o
question of fact which cannot be raised after verdiet rendered and
the Court of Appeal has no jurisdiction to entertain a reserved case

4 thereon,
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3. CRIMINAL 1AW (§ 11 A—48) —PROCEDURE WAIVER OR LOSS OF RIGHT
Cr. Cope, 1906, sec, 1010
Section 1010 of the Criminal Code 1906, forbidding the reversal of
a verdict for certain irregularites not objected to before verdicet in
criminal cases, is taken from the Imperial statute 7 Geo, 1V, ¢h, 64,
and not from 21 James 1. ch. 13
[Regina v. Peore, 3 Q.L.R. 219, corrected.]

$. STATUTES (§ 11 A—107 ) —CONSTRUCTION — EFFECT OF MARGINAL HEAD
INGS,

The marginal headings to the seetions of a statute are not to be
looked at to limit the plain meaning of the text
[Compare R. v. Shand, 8 Can, Cr. Cas, 45, 51.]

Tuis was a demand for a reserved ease upon a question of
law by the prisoner convieted of murder at the November assizes
by the jury and upon whom sentence had been passed by
holme, J.

The demand was rejected

Alban Germain, for the prisoner.
J. C. Walsh, K.C., for the Crown.

The judgment of the Court was delivered by

Arcuampeavrt, CJ. (translated) —This is a demand for a
reserved case on a question of law.

On September 26th last the petitioner was convieted of
murder and condemned to be hanged.

After sentence had been passed he moved to quash the ver-
diet and obtain a new trial; or at least for a reserved case on a
question of law to the Court of Appeal. The motion was not
granted and the prisoner prays that he be allowed to appeal
from this judgment,

The petition alleges that the verdiet is null because one of
the members of the jury, Vincent Ray, was not qualified to act
as a petty juryman, and acted in lien and stead of William
Ray, his father, whose name had been inseribed on the jury list
prepared by the sheriff.

The petition, which is supported by affidavits, alleges that
Vincent Ray was not recused during the trial because the
prisoner and his attorney only became aware of his incapacity
after the verdict and sentence,

The prisoner’s motion was rejected for the reason that article
1,010 of the Criminal Code states that no judgment may be
reversed, after verdiet rendered, by reason of the faet that a
person served on the jury whose name did not appear on the
Jury list prepared by the sheriff.

The petitioner in appeal contends that this section of the
Criminal Code applies only in the case of informalities and does
not apply where a person who served on the jury and whose
name did not appear on the jury list is not even qualified to act
as juryman. In this case, says the appellant, the prisoner was
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judged by only eleven of his peers and the verdiet is therefore
tainted with a radical nullity which may be invoked at any time
and even after verdict and sentence.

This question is not a new one and has already been raised
before our Courts. The appellant relies especially on the judg-
ment rendered by this Conrt in the MeCrae case, B. v. McCrae or
MeCraw, 12 Can, Cr. Cas. 253, 16 Que. K.B. 193,

I do not think that this judgment can apply in the pre-
sent case and this for two reasons. In the first place I find from
the remarks of Lemieux, J., who sat in this ease that MeCrae
complained before verdiet was rendered that one of the jury,
Montplaisir, was not qualified to sit on the jury (p. 204). The
case contemplated by see. 1010 did not arise therefore in the
MeCrae ease, and there is no analogy between it and the present
one.

The second reason for which the MeCrae judgment is in-
applicable in the present case is this: We eannot tell whether
the verdiet was quashed because Montplaisir, the juryman, was
not qualified to serve, or hecause admissions were illegally ob-
tained from the prisoner,

Two Judges (Lacoste, (.., and Lemieux, J.), were against
the verdiet for the two reasons I have just mentioned. Two other
members of the Court (Bossé and Blanchet, JJ.), were of opinion
to sustain the verdiet. The fifth Judge, my hrother Lavergne,
personally expressed no opinion. But evidently he was of the
opinion that the verdiet was null sinee it was quashed. But we
do not know whether this was on account of the fact that Mont-
plaisir served on the jury or whether it was due to the allowing
to be put in evidence of admissions illegally obtained.

This question was discussed in the case of Regina v. Brise-
bois (1888), 15 Can. S.C.R. 421, The decision in this ease does
not hinge on the question now raised, but the Judges expressed
their opinion on the subject. Tascherean, J., and Gwynne, J.,
stated their opinion as being that an objection similar to the
one raised in this ease could not be urged after verdiet ren-
dered because of the statutory provision then existing and in
foree, which is similar to our section 1010, Strong, J., and
Fournier, J., were of contrary opinior. The fifth Judge,
Ritehie, (.., said it was not necessary to decide this point, but
added :—

Without expressing a positive opinion, I may say I am inclined very
strongly to the wiew, that if this case does not come within the very
words of the Act it is within the spirit and scope of the enactment,
and within the intent, policy and object of the Legislature, or, as Lord
Coke expressed it, to suppress the mischief and advance the remedy.
From what precedes, it may be concluded that no jurispru-

dence has yet been established on this point and that we are
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free to interpret section 1010 of the Criminal Code according
to our personal opinion,

In my opinion, and in that of all the members of this Court,
this enactment applies to the present case and the verdiet can-
not be quashed on the ground raised by the appellant.

The appellant contends that seetion 1010 deals with infor-
malities only, and that absence of qualification in a juryman is
not a mere informality but a matter of jurisprudence. The jury
as formed, says he, only contained eleven competent members
and its verdiet is radieally null.

I eannot agree with this interpretation of sec. 1010, Its
dispositions are absolute. It does not state that the verdiet
cannot be quashed where a person, qualified to act as a juror,
has served upon the jury although not appearing on the sheriff’'s
list. It deelares that judgment after verdiet shall not he re
versed because a person has served upon the jury without heing
returned as a juror by the sherifl,

The seetion deals here with any person, whomsoever,  Onee
the verdiet has been rendered all those who served on the jury
without objection are deemed to have been competent to serve

It is true that the marginal note opposite seetion 1010 seems
to imply that the seetion deals only with informalities: but
this is evidently an error which has no significance.  The enact-
ment itself should be read and not the sense or meaning given
to it hy the elerk or employee who saw to the publication of the
statute.

By tracing back the origin of this enactment (sec. 1010)
we find that the marginal note is different.  This enactment
comes from the Imperial Statute, 7 Geo. 1V, ¢h. 64, see. 21, and
not from the statute 21 James |I. ch. 13, as was erroncously
stated by Ramsay, J., in Regina v. Feore, 3 Q.LLR. 219,

And see. 21 of 7 Geo. IV, ch. 64 reads as follows:

And be it further enacted that no judgment after verdict upon any

indictment or information for any felony or misdemeanour shall be
stayed or reversed for want of a siwiliter, nor by reason that the
jury process has been awarded to a woong oflicer, upon an insuflicient
suggestion, nor for any misnomer or nisdeseription of the olicer re
turning such process, or of any of the jurors, nor because

¥ person

has served upon the jury who has not been returned as a juror by

the sheriff or other officer

It will be seen, therefore, that this enactment is precisely
the same as that contained in section 1010, save only that 1010,
does not speak of felony and misdemeanour inasmuch as the
criminal law nowadays no longer divides offerces into felonies
and misdemeanours.

This enactment of see, 21 of 7 Geo. IV, ch. 64 was first re-
produeed in the Canadian statute 4 and 5 Viet. ¢h, 24, see. 47,
then in the Revised Statutes of Canada of 1859, cu. 99, see.
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85, and thence into the different statutes which have revised
the Criminal Code.

The marginal note to sec. 21 of 7 Geo. IV. ¢h. 64 does not,
like that of section 1010 C.C., refer to informalities, but reads
as follows: ‘“What shall not be sufficient to stay or reverse judg-
ment after the verdicet,”

Besides, if we were to agree with the appellant that section
1010 should upply only where a juryman, really qualified to
serve upon the jury, was not inseribed on the list prepared by
the sheriff, we should be faced not with a mere informality but
with a question of competence. A person whose name does not
appear on the list prepared by the sheriff is absolutely incap-
able of serving on the jury, even though such person is quali-
fied otherwise to act as a petty juryman.

The effect of the enactment contained in section 1010, is, I
repeat, that after verdiet rendered all those who sat in the
jury are deemed competent to have served. Moreover, this
disposition of see. 1010 is in accord with that of sec. 1014, which
allows of reserved cases only on questions of law. And whether
or not a person is qualified or competent to serve on a jury is
a question of fact and not a question of law.

And so the appellant was obliged to support his petition by
affidavits to establish that Vincent Ray was not qualified to act
on a petty jury.

This question of fact should have been raised before verdict
was rendered. It is now too late as seetion 1010 of the Criminal
Code allows us no jurisdiction in the matter,

Application refused.

BERRY v. MACKENZIE.
Nova Scotia Supreme Court, Ritchie, J. November 4, 1912,

1. VENDOR AND PURCHASER (§ I-—1)—RIGHTS OF PARTIES—ACTION FOR DAM-
AGES FOR BREACH OF CONTRACT.

The alleged purchaser cannot support an action for damages for
breach of an orai contract for the sale of land to which the Statute of
Frauds applies, by setting up part performance, since that doctrine
is an equitable one and is applicable only where specific performance
of the agreement is sought,

[Fry on Specific Performance, 5th ed., 200, specially referred to.]

2. VENDOR AND PURCHASER (§ I—1) —R1GuTS OF PARTIES—EQUITABLE DOC-
TRINE WHERE FRAUD VITIATES VERBAL CONTRACT,

The only ground upon which Courts of Equity compel the specific
performance of a verbal contract to which the Statute of Frauds ap-
plies is where the refusal to perform the eontract amount. (o a fraud.
(Dictum per Ritchie, J.)

AcTion to recover damages for breach of a verbal contraet for
the sale and purchase of real estate. The action was dismissed,
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The defendants pleaded that the action was not enforeeable
by reason of there being no memorandum in writing as required
by the Statute of Frauds and also that there had been no part
performance by taking possession and also that the defendant
had gone ont of possession hefore action brought and the plain-
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tiff replied that there had been part performance of the agree- Maekesziv

ment.

The property in question consisted of about ten acres of land,
mill, and a dwelling-house, in which one of the defendants re-
sided.  After the contract for the sale and purchase of the
premises had been completed the defendants permitted the plain-
tiff to take charge of the mill and operate it for several months,
During this time the plaintiff was endeavouring to raise the pur-
chase money, but was unsuceessful and eventnally the defen-,
dants told him they would not hother with him any longer and
he gave up possession of the mill and removed from the neigh-
hourhood.  Several months afterwards he brought this action.

I. 8. Ralston, for the plaintiff.

F. L. Milner, for the defendants,

Rirenig, J.:—This action is brought to recover damages for
the breach of a verbal agreement to sell real estate.  Among
other defences the Statute of Frauds is set up, and to this de-
fence part performance is replied on behalf of the plaintiff.
Part performance is an equitable doctrine and I think is not ap-
plicable to a ease where the legal remedy of damages is sought
and not specific performance. In Fry on Specific Performanee,
Sth ed., p. 290, it is said :—

The part performance of a contract by one of the parties to it may
in the contemplation of equity preclude the other party from setting
up the Statute of Frands and thus render it although resting in parol
capable of being enforced by way of specific performance though not
by way of damages even since the Judicature Act.

As intimated by Mr. Justice Chitty in Lavery v. Pursell, 39
Ch.D. 508, the equitable*doetrine of part performance cannot be
made use of for the purpose of obtaining damages at law, The
only ground upon which Courts of cquity compel the specifie
execution of a verbal contract to which the provisions of the
Statute of Frauds apply is where the refusal to execute the
contract amounts to a fraud. As | understand the faets there
is nothing of that kind established against the defendants and if
this was an action for specific performance 1 think it would
probably fail. However it is not necessary for me to decide this
and therefore I do not do so but place my decision upon the short
ground that part performance does not help out the verbal con-
tract where only damages and not specific performance is elaim-
ed. If the doetrine of part performance was applicable to this

Statement

Ritchie, J.
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case 1 think the facts do not establish a case for the plaintiff.
He never was in the exclusive possession of the property. The
defendant Porteous allowed him to start work at the mill sup-
posing that he would be able to produce the money. The plain-
tiff never had the money to pay for the property and although
he says he had found a man willing to lend it to him I doubt it.
It is a very diffienlt task for a man without a dollar to put in
himself to borrow the whole of the purchase money. It is some-
what signifieant that the name of the man who was going to
advanee the whole of the purchase money is not given, 1f the
idea was that the plaintifl was to get $1,200 on first mortgage
and the defendant MeKenzie take a second mortgage for $800,
I do not believe that MeKenzie would have done anything of the
kind,
The action will he dismissed with costs.

Action dismissed,

HALL v. LOCKWELL,

Quebee Court of Review, Davidson, CuJ., Archibald, and Saint-Picrre, JJ.
December 14, 1912,

1. NOvATION (§ 1=3)—WHAT AMOUNTS TO—PAYMENT OF NOTE PART IN
CASH AND RENEWAL NOTE FOR BALANCE,

The payment of u note partly by eash and partly by a renewal note
for the halanee does not operate novation of the original note, and, in
the event of non-payment of the renewal note, suit is properly brought
on the original note.

Arrean by the defendant from the judgment of the Superior
Court for the distriet of Montreal, Weir, J., rendered on Novem-
ber 17th, 1910, maintaining the plaintifi’s action for $150, bal-
ance of a promissory note,

The appeal was dismissed,

C. Bruchdsi, for defendant, appellant.

Walter S, Johnson, for plaintiff, respondent,

The judgment of the Court was delivered by

DavipsoN, C.J.:—The judgment under revision condemned
defendant Lockwell, in the sum of $150, as being the balance due
on a note of %200 signed by him, bearing date October 11th, 1909,
and made payable, two months after date, to the order of Hub-
ert Raymond, the other defendant, who could not be found, and
50 was not served with the writ,

Lockwell pleads that the note was discounted at the Sterling
Bank: and that at maturity it was paid and novated by the
acceptance on the part of the bank of $30 in cash, and of a
note for $150 made by Lockwell to the e=der of and indorsed
by Hubert.

The original transaction represented the obtaining by
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Hubert of a discount of his own note for $1,500. To secure this
discount several other notes were lodged with the bank, purely
as collaterals.  Among these was the note sued on.  Although not
under discount it had. of necessity, to be protected at maturity.

The payment of $50 on account, which went to the eredit of
Lockwell and the acceptance by the bank of a renewal for the
balance, did not operate payment or novation of the original note
for $200, which the bank retained. The jurisprudence in this
respect is so firmly established that citation of cases is needless.

Another fact emphasizes the prudence of the retention of the
original note and in a marked degree shatters the defence of
Lockwell,  When called on to meet the note of $150 he asserted
that it was a forgery, and so it seems to be. Had he been sued
for its recovery, such would have been his pretension.

We are to confirm the judgment,

Appeal dismisscd.

CLAIROUX v. BLOUIN,

Quebee Court of Review, Archibald, Saint-Pierre, and Chauvin, JJ,
December 14, 1912

1. EVIDENCE (§ VI A—0515)—PAROL EVIDENCE AS TO WRITINGS—STATUTE OF
y

Fravps—QuEesec C.C,

Where there is no writing signed by the purchaser, the vendor of

goods, in the absence of delivery, either complete or partial, and in

the nbsence of earnest money, ¢ annot establish his elaim by the evidence

of the buyer; ie., the writing required under the Statute of Frauds
(C.C. cannot be supplied by t imination of the purchaser.

[See Aunotation on the Statute of Frauds, 2 D.L.R. 636, ]

Tuis was an appeal by the defendant from the judgment ren-
dered by the Superior Court at Montreal, Archer, J., on October
11th, 1910, maintaining the plaintiff’s action for goods sold and
dismissing the defendant’s plea of compensation also for goods
alleged to have been sold.

The appeal was dismissed.

L. E. Beaulieu, for plaintiff, respondent,

Paul St. Germain, for defendant, appellant.

The opinion of the Court was handed down by

ArcHiBALD, J. :—This is a review of a judgment of Mr, Justice
Archer, maintaining the action of the plaintiffs against the de-
fendants for goods sold and delivered, and rejecting the plea that
the plaintiff’s action was premature owing to a delay having been
given for the payment of the debt, which had not expired when
action was brought, and also a second plea of compensation for
the price of other goods alleged to have been sold by defendants
to plaintiffs for a price exceeding the amount of plaintifi’s ¢laim

against the defendants.

109 D.LR.
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The judgment of the Court below held that the plaintiffs had
proved their account against the defendants in the amount sued
for; that the defendants had failed to prove that delay of pay-
ment had been given to them, and dismissed defendants’ plea
that the action was premature, The Judge also held that the
defendants had failed to prove a debt for merchandise existing on
the part of the plaintiffs in favour of the defendants, and so
rejected the plea of compensation.

The order given by the defendants to the plaintiffs for the
goods, the price of which is sued for by plaintiffs, contained the
condition that the goods were payable only in three months, but
that condition was changed by the plaintiffs before delivery of
the goods, by inserting “‘ten days’ in place of ‘‘three months."’
Defendants admit that there were pour-parlers between the par-
ties and that they consented to that change, but only on eondition
that difficulties between the parties as to the other goods were to
be settled.

The plea of compensation is based upon these cireumstances,
and it seems clear that the defendant consented to aceept the
goods with a delay of ten days instead of three months, for pay-
ment. The judgment was, therefore, right in dismissing the plea
that the action was premature. The other plea was founded on
the following facts:—

The defendant Blonin, being in the premises of plaintiff’s,
made a list of certain articles and wrote them down.  These
articles were such as the defendants sold, and the plaintiffs would
have oceasion to use in their business. Besides this list, upon
the paper in question was written terms of payment, which indi-
cated that they were to be paid in three equal portions at varying
dates.  Although there is some hesitation on the part of the
plaintiffs to admit the fact, the defendants allege that a copy of
that writing was left with the plaintifis, This happened about
the 14th of October, 1908. On the 16th of October, 1908, the
plaintiffs wrote to the defendants in the following terms:—

*“We have spoken of the arrangements that you wish to make
with us concerning renforts and pulp, but we have decided not to
take those goods all at onee, but in accordance with our needs,
so that you may count upon our order such as specified on the
note that you gave us, but deliver upon demand. Do not forget
to send the assortment for your order and your labels.”’

Notwithstanding this letter, the defendants did not wait to
get an order requesting the delivery of any part of these goods,
but, about the 22nd October, they forwarded a portion of the
goods, somewhat about one-third of them, accompanied with the
invoice, and as the defendants alleged, a letter was also sent at
the same time, the original of which, plaintiffs declare, they either
did not receive or cannot find, in which defendants insisted upon
the order as given. Afterwards the defendants sent to Montreal
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the balance of the goods as specified in the writing above referred
to. But plaintiffs refused to accept them, and they were put in
a warchouse by defendants.  The plaintiffs accepted the goods,
which were first sent, although pointing out that they had not
ordered them specially, as referred to in their letter of 16th Oc-
tober, and plaintiffs paid for those goods. It is only the re-
mainder of the goods the price of which is now offered in com-
pensation. The Judge has held that these facts did not consti-
tute an indebtedness on the part of the plaintiffs towards the
defendants for those goods, which were sent by the defendants
to plaintiff, refused acceptance and put in the warchonse,

The defendants appear to suppose that inferences as to the
intentions of the parties can be drawn from the facts in regard
to the sale of goods, although the articles of the Code which refer
to the matter may not have been entively complied with.  Art,
1235 of the Code says that, in commercial matters, where the
sum or value exceeds $50, no action or exception can be main-
tained against a person or his representatives without a writing
signed by him in the following cases: **On any contract for the
sale of goods, unless the buyer has accepted or received a part, or
given earnest.’’

Now, the recent decisions of the Courts have established the
jurisprudence that, where there is no writing signed by the
purchaser as in this case, the vendor of the goods, in the absence
of delivery, either complete or partial, and in the absence of
earnest, cannot establish his claim by means of the evidence of
the buyer; that is to say, that this is not one of those cases where
the writing can be supplied by the examination of the purchaser.
This is in accordance with the English decisions upon that matter.

There was, then, at the date of the 14th October, no complete
contract between the plaintiffs and the defendants in reference
to the goods which defendants alleged they had sold to the plain-
tiffs. The defendants, in their factum, make a great deal of the
fact that they had left a copy of the writing, which they called
an order or goods (but which was not signed), with the plain-
tiffs. But that adds nothing whatever to their defence. The
document was wholly useless for the purpose of constituting a
writing signed by the party obliging him to take these goods, and
if there were two copies in place of one, it made no difference,

The only acceptation which was ever made by the plaintiffs
of the contract to sell goods to them by the defendants, was the
letter of the 16th October, in which they said they would take
the goods mentioned in the writing in question, but only as they
had need of them and upon their orders from time to time.
These orders defendants never received, in respeet of any of the
goods. Plaintiff did, it is true, accept part of the goods, but
under his letter of the 16th October, and not under conditions
to make the fact of acceptance a ground of admission of verbal

QUE.

C. R
1912
Cramgoux
r.
Brovis,

Archibald, I,



148

QUE.
C.R
12

Cramoux

.
Broviy,

NS.

8.0
1912

Dee. 20,

Statement

Argument

DoMINION Liaw REPORTS. [9 D.LR.

evidence, The letter of 16th Oectober in question prevents, as
the Judge below held, the acceptation of a portion of these goods
from being dealt with as a reception of part of the goods in such
a way as to admit verbal proof of the contract as a whole.

I think there is no doubt that the judgment of the Court
below was right in holding that: and the judgment is sound and
ought to he confirmed, and is confirmed with costs,

Appeal dismissed.

BALL v. SYDNEY & LOUISBURG R. CO.

Nova Seotia Supreme Courty, Graham, EJ., and Meagher, Drysdale, and
Busscll, JJ.  December 20, 1912,
1. Ranwavs (§ 1 C—25)——RIGHT TO FENCE RIGHT-OF-WAY—INTERFERENCE
WITH ACCESS TO SPRING,

A railway company which in constructing its line and fencing in
its right-of-way pursuant to its statutory right so to do, thereby
interfered with plaintiff ’s access to a spring on the premises of another
railway which he was permitted to use as a mere licensee, is not liahle
to him for damages for such interference,

2, NEW TR1AL (§ 1T B—17)—VERDICT—EXCESSIVE DAMAGES,

A new trinl may be granted by an appellate Court where the jur:s
in assessing damages for pollution of a stream on plaintifi’s land by
reason of material used in the construction of defendant’s railway
fixed sueh damages at a sum which in the opinion of such appellate
Court had not been satisfactorily proved.

Tuis was an appeal from the order of Mr, Justice Ritchie,
whereby judgment was entered for the plaintiff against the de-
fendant for the sum of $250 and costs to be taxed. The action
was one claiming damages in respect of the pollution of a spring
on land of the Intercolonial Railway to which plaintiff’ was per-
mitted to have access, and interference with plaintiff’s access to
such spring by the building of defendant’s line of railway be-
tween the spring and plaintifi’s house, and also damages in r -
spect of the pollution of the waters of a brook flowing through
plaintifi’’s land. The pollution was alleged in each case to have
been caused by the use of slag and other refuse in connection
with the construction of defendants’ line of railway. The find-
ings of the jury were in favour of plaintiff and judgment was
ordered accordingly.

Appeal allowed and a new trial ordered.

H. Mellish, K.C., for appellant :—By deed to the defendants
plaintifi deprived himself of his right to the spring. The evi-
dence shews that the brook was not used and that the pasture
throngh which it flowed was full of other springs, There is no
evidence that plaintiff suffered damage through the pollution of
the spring. In any case the amount awarded is excessive. The
defendants were entitled to ballast their road with slag, and if
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the stream was polluted thereby plaintiff has no cause of action.
There is po evidence of negligence on the part of defendants:
Caledonia Railway v. Walker's Trustees, T A.C. 259, 276, at 293 ;
Hammersmith E. Co. v. Brand, LR. 4 H.I. 171,

J. L. Ralston and Colin McKenzie, for respondent :—The
award made in favour of plaintiff only covered the land taken
and not damages caused hy improper construetion and ballasting.
Plaintiff has a title to the spring by virtue of R.S.N.S. ¢h. 167,
see. 31 We elaim title to the spring by virtue of an easement :
Race v. Ward, 4 E. & B. 702, 14 Beav. 530, As to what is
ered by the award: N.S. Acts 1910, ¢h, 171, see, 19, Defendants
must shew that they have a statutory right to establish a nuis
ance: Rapicr v. London Tramways (o, [1803] 2 Ch, 588, Shei-
fer v. City of London Elcctric Co., [1895] 1 Ch, 287, 292; Can
adian Pacific R, Co.v. Parke, [1899] A.C. 535 ; Jones v, Festiniog
R. Co., LLR. 3 Q.B. 733; Williard v, Thurston, 9 AR, (Ont.
H14; Reg. v. Bradford Navigation Co,, 6 B, & S, 631, 34 L.J.Q.1B.
191, 13 W.R. 892 Mctropolitan Asylum v, Hll, 6 A.C. 193; R.S
N.S. 1900, ¢h. 99, see, 279: N.S, Statutes of 1910, ¢h. 171, see,
2. Faulkner v. City of Ottawa, 41 Can. S.C.R. 190, 214,

Wellish, K.('., l'¢-|b|i|-4|_

The judgment of the Court was delivered hy

RusseLy, J.:—The plaintifi’s action is for damages for injury
caused to him by the building of their railway: and he has
recovered against the defendant company on  three distinet
grounds.  First, as to a spring on the line of the Intercolonial
Railway, or within the limits of the land expropriated for the
purposes of the Intercolonial Railway, to which he had aceess;
secondly, beeause of the pollution of the spring, and thirdly,
becanse of the pollution of a brook running through the plain-
tiff’s land by water discharged into the brook from the defend-
ant’s railway, the ballast on which consisted, as the plaintiff
elaims, of unsuitable material.

As to the first and second elements of damage, the case is
that there was a spring on the land of the plaintiff expropriated
for the Intercolonial Railway which was destroyed by the track
of the railway running over it and filling it up. There was
another spring discovered or developed later within the lands
of the Intercolonial, to which the plaintiff was allowed to have
access. But he was a mere iicensee as to this, and I do not un-
derstand how he can have any grievance in respect to it.  The
defendant company did nothing that they had not a perfect
right to do in building their road and fencing in their right-of-
way. | cannot make out from the evidence that they did any-
thing whatever on unexpropriated land as claimed.

As to the other element of damage, I think that the damages
awarded, if any were suffered, were excessive. The brook had
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been diverted and is now running on the southern side of the
defendant’s railway, For this diversion plaintiff has received
compensation.  The pollution of the water ean only occur, if at
all, during rain storms, 1 suppose, when the water comes over the
ballast on the road and enters the brook. The inconvenienee
from this cause must therefore have been oeccasional and tem-
porary, and, in fact, I cannot find in the evidence of the wit-
nesses any material on which, if I were a juryman, I could satis-
factorily appraise the damage suffered, if any. I am not even
certain that there was any evidence of any injury at all.

It is enough for the purpose of the present enquiry to say
that damage to the amount awarded by the jury has not been
satisfactorily proved, and there must therefore be a new trial,
the appeal being allowed for that purpose with costs.

New trial ordered.

DOREY v. DOREY.

Nova Scotia Supreme Court, Graham, E.J., and Meagher, Russell, and
Drysdale, Ju. December 20, 1912,

1. CoUrTs (§ I A—2)—JURISDICTION—STATUTORY POWER TO GRANT ALIMONY
~—EXTENSION—N.8, Law, 1903, cu. 64, 1904, cH, 35,

Chapter 64 of the Nova Seotia Laws, 1903, as amended by ch. 35 of
the N.S. Laws, 1904, conferring upon the Supreme Court of Nova
Scotia the right to grant alimony in certain cases and upon the hap-
pening of certain circumstances, cannot be extended to the granting
of alimony pendente lite, the jurisdiction conferred being a statutory
one and the latter power not being specifically mentioned.

2, DIVORCE AND SEPARATION (§ V A—46)—APPLICABILITY OF DIVORCE COURT
PROCEDURE, N.S., TO ACTION FOR ALIMONY,
The provision and procedure of the Divoree Court in Nova Scotia
are not applieable to actions for alimony in the Supreme Court of
Nova Secotin.

AppeAL from the judgment of Ritchie, J., refusing an appli-
cation on the part of plaintiff for alimony pendente lite, The
Jjudgment appealed from proceeded on the ground that the action
was one of a purely statutory character, and the statute (ch. 64
of the provineial Acts of 1903 as amended by ch. 35 of the Aets
of 1904) made no provision for such an order as that applied
for.

The appeal was dismissed.

W. E. Roscoe, K.C., and B. Russell, in support of appeal :-
The statute as amended provides for alimony pendente lite: Acts
1903, ch. 64; Acts 1904, ch. 35; Eversley on Domestie Relations,
2rd ed., 168; Schouler on Husbhand and Wife, 5th ed., sec. 551,
Temporary support is an incident to proceedings at law in an
action for alimony, and it will be granted: Head v. Head, 3 Atk.
205; Yeo v. Yeo, 2 Dick, 498; Ball v, Montgomery, 2 Ves, Jr.
191; Duncan v. Duncan, 19 Ves. Jr. 394; Storey’s Eq. Jur,, sec.
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1476 ; Soules v. Soules, 3 Gr, Ch. 113 ; Johnson v. Johnson, 20 111,
496: Van Arsdalen v. Van Arsdalen, 30 N.J. Eq. 359: Paterson
v. Paterson, 5 N.JJ. Eq. 389; Am, & Eng. Eneye. vol. 2, p. 99;
Holmested & Langton’s Jud. Aet, p. 28; Campbell v. Campbell,
6 P.R. (Ont.) 128; Wilson v. Wilson, 6 P.R. (Ont.) 129; Keith
v. Keith, T P.R. (Ont.) 41. The merits cannot be gone into until
the preliminary question is settled : °Oyley v. D'Oyley, 4 Sw. &
Tr. 226 ; McCulloch v, MeCulloch, 10 Gr, Ch, 320,

H. Mellish, K.C., contra:—In the cases cited by counsel for
appellant the suit was for something else than alimony and ali-
mony pendente lite was in the nature of a declaration of dis-
tribution of property in favour of the plaintiff. As to the stat-
utes in relation to divorce: Pritehard on Divoree 21, For the
definition of alimony : L——— v, L———, 27 Times L.R. 316, Ali-
mony was formerly and is now only an ancillary remedy in
another action and where alimony pendente lite is granted in a
suit for permanent alimony it is only by statute. The Ontario
practice is shewn in Holmested & Langton, pp. 575, 577, 1370,
1371. Plaintiff is in a position to support herself and is not
entitled in any ecase: George v. George, LLR. 1 P, & D. 554, 37
L.J. Mat. 17; Burrows v. Burrows, LLR. 1 P, & D. 554,

Ralston, veplied.

The judgment of the Court was delivered by

DRrYSDALE, J.:—An appeal from the order or judgment of
Mr. Justice Ritchie, dismissing an application for alimony pen-
dente lite,

By ch. 64 of the Aets of 1903 passed by the Legislature of
Nova Secotia a new right of action is given to a married woman
and the right to grant alimony is conferred on the Supreme
Court upon the happening of a certain set of cirenmstances,

This is a new jurisdiction conferred on this Court for the
first time by said enactment, and confers power to grant alimony
to any wife who would be entitled to alimony by the law of
England or to a wife who would be entitled by the law of Eng-
land to a divorece and to alimony as an incident thereto, or to
a wife whose husband lives separate from her without any suf-
ficient cause and under circumstances which would entitle her
by the law of England to a decree for restitution of conjugal
rights, and alimony when so granted by the Court by the Act
shall continue until the further order of the Court.

The plaintiff has brought an action in which she alleges cir-
cumstances entitling her to recover under one or the other pro-
visions of this Act. Her statements are denied and the cause
is at issue, If she fails on the trial of the issues there can, of
course, be no recovery.

This alimony means support for a wife authorized under cer-
tain eircumstances, and there the Act stops. There is no provi-
sion for a recovery by the wife of any money pending the action,
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and yet because of this Act and an action pending thereunder
the plaintiff asserts on this motion (interlocutory) her right to
have allowed her alimony or support pending the action. 1 could
understand, of course, such an application in the Divoree Conrt,
but in this Court the procedure and provisions of the Divorce
Court are not applicable and if there is any right to money or
support to a wife who brings this statutory action in this Court
it must be in the enactment itself or under some statute confer-
ring such right. It is not argued that there is any such enact-
ment, but the plaintifi’s right to an award of money called ali-
mony pendente lite, is insisted upon because this Court is given
the power to ultimately award money or alimony to plaintifi’ for
her support.

It is obvious that the right of the Court to grant relief in
the action under the statute depends upon proof of her allega-
tions in the claim.  Only upon satisfactory proof of such allega-
tions can any relief be granted, and I do not think because the
statute calls the money to be ultimately awarded her on proof
of her statement alimony that it was ever intended by the Legis-
lature she should be awarded any money prior to proving her
claim, whether you choose to call such money alimony pendente
lite or by any other name,

If plaintifi’s contention were to prevail, a wife could bring
an action under the statute alleging eircumstances entitling her
to relief and on an interlocutory motion be awarded an allow-
ance without the merits being considered and without any means
of ascertaining her true position, and then on trial utterly fail in
her action. This was not, I think, the intention of the Legis-
lature as expressed in the Aet.

1 agree with Mr, Justice Ritchie below and would dismiss the
appeal with costs.

Appeal dismissed.

BOILARD v. CITY OF MONTREAL.

Quebee Court of Review, Tellier, DeLorimicr, and Greenshields, JJ.
December 24, 1912,

1. EVIDENCE  (§ X11 B—927)—SUFFICIENCY OF—PERSONAL INJURIES—]N-
FECTED VACCINE,

In a trial by jury the verdiet must be based on actual proven facts
and not on mere opinion; therefore, in an action in damages for in-
juries resulting from vaccination alleged to have been performed

gli y with infected ine, positive proof as to the quality
of the vaceine must be adduced to justify a condemnation; the maxim
res ipsa loquitur eannot apply especially where it is proven that the
illness following upon the vaccination might be due to one of several
cnuses,

2, TrIAL (§ IT C 4—85)-—QUESTIONS OF FACT—WHETHER MEDICAL PRACTI-
TIONER A MUNICIPAL, EMPLOYEE.
The question as to whether a medical iti

p is an ¥
of a municipality is a question of fact and may properly be submitted
to a jury for answer.
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3. EVIDENCE (§ XT K—830)—SIMILAR ACTS OR FACTS—ADMISSIBILITY,
Proof of vaccination of other persons than the plaintiff and evil
results following is admissible, although far from conclusive, to con-
tradiet an averment of a plea stating that a large number of persons
had been vaecinated by the same doctor with the same vaecine without
evil results,

THis was an action in damages for $10,000 against the city
of Montreal, as the result of an alleged negligent vaceination, as
a result of which plaintifi’s c¢hild lost the use of his arm. The
Jury brought in a verdiet for $6,000 on February Sth, 1912, but
Demers, J., reserved the case for decision by the Court of
Review,

The action was dismissed with costs.

T, Rinfret, K.C',, for the plaintiff,

J. A Jarry, for the defendant.

The opinion of the Court was delivered by

GREENSHIELDS, . :—The plaintiff, the mother of, and tutrix
to her son, Ernest Poirier, aged seven and one-half years, elaims
personally from the defendant the sum of #2000, and in her
quality of tutrix, $8,000, and alleges in effeet: That, on the 28th
of August, 1909, at the city of Montreal, compelled by a hy-law
of the city defendant to do so, she caused her minor son, Ernest
Poirier, to be vaccinated, and he was vaceinated by Dr. Lesage,
one of the employees of the city defendant, and with vaeeine
belonging to and supplied by the eity; that as a result of the
vaccination, and as a result of the bad quality of the vaecine
furnished by the defendant, the minor child of the plaintiff was
seriously afflicted with a nervous affection, and he completely
lost the use of his left arm, and his health and physieal foree are
considerably diminished; that the said minor ehild of the plain-
tiff is now in a state of debility, and by the fault of the defendant
and its employees, and the defective vaccine furnished by the
defendant, the said minor son of the plaintiff is permanently
incapacitated from earning his livelihood as he otherwise could
have. The plaintiff alleges the united damages suffered by her-
self and her minor son, and places the amount at $10,000. She
alleges that on the 24th of January, 1910, she gave a notice to the
defendant setting forth the facts above mentioned, and notifying
the defendant of her intention to bring the present action, de-
claring, however, that such notice was given only with a view of
avoiding, if possible, costs of an action, and without recognizing
any obligation to give such notice, and that, moreover, the said
notice was not sooner given because the plaintiff became finally
and definitely aware of the gravity of the injuries and their
permanency only a short time previous to the giving of the notice.

The defendant pleads ignorance of the relationship between
the plaintiff and Epnest Poirier, and also pleads ignorance of her
appointment as his tutrix. As to par. 2 of plaintifi's declara-
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tion, the defendant relies on the terms of the by-law, and admits
that Ernest Poirier was vaceinated by Dr. Lesage at the corner
of Mount Royal avenue and Delorimier street, in the city of
Montreal, with vaccine furnished by the defendant. The de-
fendant denies pars. 3 and 4 of the plaintiff’s deelaration, which
paragraphs allege injuries resulting to the said Ernest Poirier
by reason of improper vaccination and defeetive or improper
vaceine ; and the defendant denies the damages as alleged.  Then
follows the affirmative allegation, that the defendant is guilty of
no fault, negligence or imprudence in connection with the mat-
ters and things alleged by the plaintiff'; that the vaccination of
the plaintiff’s minor son was done carefully and according to
all the rules governing such matters; that the vaceine used was
the best in existence; that at the same time as young Poirier was
vaceinated, a large number of children were vaecinated by Dr.
Lesage, and none of them suffered any injuries therefrom: that
the sickness or nervous affection from which the said Ernest
Poirier is alleged to have suffered, resulted in no way from the
vaceination itself, nor from the vaceine used; that the sickness or
nervous affection was due to an infeetion brought about by lack
of care on the part of those who had the eare of the child, or by
its clothes, or by the hands of the child himself; that the by-law
referred to by the plaintiff is a by-law passed in the public in-
terest and for the safety of the publie generally.

The defendant pleads a defect in the notice given, and then
reiterates the allegation that it, the defendant, is in no way
responsible, and is guilty of no fault, but that the fault lies
wholly upon the plaintiff herself, or those for whom she is
responsible.

The issues were joined by plaintiff’s answer, praying acte of
the admissions contained in par. 2 of the defendant’s plea,

The plaintiff made an option for trial by jury, and the fol-
lowing, among other questions, were submitted to the jury for
answer :—

2, Was the plaintiff compelled to cause her minor son, Ernest Poirier,
to be vaccinated on or about the 28th day of August, 1909, in virtue
of the by-laws of the eity of Montreal?

2a. Did the plaintiff cause her minor son, Ernest Poirier, to be
vaecinated by one of the employees of the defendant, with vaceine
furnished by the defendant, or by its employees?

3. Was Ernest Poirier, the minor son of the plaintiff, attacked with
u serious iliness; has he lost completely the use of the vaceinated urm,
and is he permanently ineapacitated from earning his livelihood ?

4. Was the state of permanent incapacity, debility and sickness of
Ernest Poirier caused by the sole fault and negligence or imprudence
of the defendant or persons for whom it is responsible? If you answer
in the affirmative, state in what consisted such fault,

All the foregoing questions were answered in the affirmative
with unanimity, and to the last was added: “‘cause, infected
vaceine,”’
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Then follows question 5:—

5. Was the condition of Ernest Poirier eaused by the fault of the
plaintiff or of Ernest Poirier, and if so, in what did the fault consist?

To which the jury answered **No, ™’

A like answer was given to the question as to whether the
condition of Ernest Poirier was brought about by the joint fault
of the plaintiff and Ernest Poirier and the defendant.

The jury then proceeded to assess the damages, and awarded
to the plaintifft personally $2,000, and to Ernest Poirier $4,000,

During the course of the trial objection was made by the
plaintiff to certain questions put by the defendant’s counsel, and
which objections were maintained.

Therenpon the defendant moved to be allowed to amend par.
2 of its defence, by adding the following: *“ And the defendant
denies all of the said par, 2 exeept that which is not mentioned
in the admission already stated " ; that, moreover, it be permitted
to substitute for the words “*nervous infeetion” mentioned in
pars. 11, 12, 15 and 16, the words ““inertia’ or “‘paralysis’;
that, moreover, it be permitted to amend further its plea, by
adding after pars, 12, 12a, as follows: ““That this inertia or
paralysis of the arm of Ernest Poirier can be attributed to a
large number of other causes, notably ‘infantile paralysis.’

Notwithstanding objections made by the plaintiff’s counsel,
th  mendment was permitted and the defendant’s plea stands
as ded.

After the verdict of the jury was rendered the plaintiff moved
for a judgment according to the verdict, The defendant moved
for judgment non obstanter veredicto, dismissing the action.

The learned trial Judge, exercising the powers conferred
upon him by the Code of Civil Procedure, reserved the case for
the Court of Review,

The defendant by its motion before this Court again asks
for a judgment dismissing the action, or alternatively for a new
trial, and urges in support :—

1st. That the facts submitted to the J|Il’\ are insufficient and
defeetive, inasmuch as questions 2 and 2a are questions of law
and not of faet,

First, dealing with this, I cannot agree with the defendant’s
view, I should probably have suggested a different form of
question, and possibly the guestion may be unnecessary, If the
objeet of the question is to obtain a statement from the jury of
the existence of a by-law, of course that would be a question of
fact, but of no importance since the by-laws of the ecity by its
charter are public law, If the question sought to obtain an in-
terpretation of the by-law, it would probably be a question of
law, but I do not think the question meant either the one or the
other—probably all the question meant was, whether in the
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opinion of the jury the plaintift knew of the existence of this
by-law, and whether she caused her son to be vaceinated by Dr.
Lesage because she knew of that by-law,  If this be correct, there
is no possible objection to the question.  In any event, the answer
given by the jury cannot possibly prejudice the defendant in
the slightest way.

Now, question 2a ealls for an answer, as to whether the
plaintifi did eause her son to be vaceinated by the employee of
the defendant, with vaecine furnished by the defendant.  That
is not a pure question of law, there is a question of fact involved ;
so mueh did the parties realize it to be a question of faet, that
considerable evidenee was offered as to what the duties of Dr.
Lesage were, and as to what his remuneration was and how it
was paid.  As to whether the vacsine was furnished by the de-
fendant is a question of fact,  Employment is a question of
fact, which can be determined by a jury, and as to whether
or not the vaceine used by Dr. Lesage was furnished by the de-
fendant or its employees, is elearly a question of fact, and is
properly submitted to the jury,

The second ground urged by the defendant is, that the
learned trial Judge illegally admitted proof of faets, irrelevant
to the ease, particnlarly the questions put to Dr, J. Edmond
Lusage, with respeet to the vaceination of a boy Richard, and of
a young girl, Lanoie,  The apparent object of these questions to
Dr, Lesage was to prove that about that time, with vaceine ob-
tained from the city, he had vacemated these two persons, and
that serious vesults had followed. T should have probably in-
strueted the jury that proof of such facts, if they existed, was
far from conelusive, but 1 do not believe the learned trial Judge
erred in admitting the evidenee, particularly when the defend-
ant by one of the paragraphs of its plea affirmatively alleges
that about that time Dr. Lesage vaceinated a large number of
children with vaecine obtained from the eity, and no serious or
disastrous rvesults followed. It was the defendant who first
opened the door for sueh proof, by its plea, and I think the ob-
Jeetion is unfounded.

I pass for a moment over grounds 3 and 4, as they are the
most serious, and will take up the fifth ground urged by the
defendant, and that is, that acts of misconduet were committed
by the jury, preventing them from giving a just and impartial
decision, and cites as an example, the question asked by one of
the jurors to Dr. J. A, Ledue. The most that this question
would shew wonld be perhaps a hasty but withal laudable
desire on the part of the juror to get some information as to
the real cause of the aceident,  The juror had been listening for
a long while to a most general statement by Dr. Ledue about
the manufacture or preparation of vaceine.  Apparently this
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was not very interesting, and then he made the statement: ‘1
would like to know how it eame about that the young hoy lost
his arm—may I be permitted to ask this question?” e prob-
ably should not have asked it then, and he probably never got a
satisfactory answer to it till the end of the trial. A eareful,
lengthy and exhaustive study of the records has not furnished
me with a satisfactory answer to his question.

But it is not possible to order a new trial upon that ground.

The sixth ground states that the names of the jurors were
not inserted, as required by law.  Apparently the learned conn-
sel for the defendant interprets the law to mean, that if nine
Jurors answered a question in the affirmative, and three had a
different opinion, the names of the nine so answering affirma-
tively should be iseribed, and the names of the three answering
negatively should in like manner be inseribed. 1 know of no
law to that effect, and such has never been the practice,

Now, to return to the fourth ground: The defendant alleges
that the verdiet rendered by the jury is contrary to law and
manifestly against the weight of proof. This is the most im
portant ground raised, and owing to the amount involved in the
present ease, and possibly its future effeet in this eity, it is
worthy of the greatest attention.

By-law 324, passed in 1904, veads in part as follows:

No parent, guardian or tutor shall permit a child of whom it has
the eare or the direction, to attend any school, college, convent or
other edueational institution in the city, unless such child shall be
provided with a eertificate of effective vaceination,

The power of the eity to pass such a by-law is not questioned,
It must be observed that the hy-law does not make vaceination
compulsory albeit the result obtained might,  All the hy-law
enaets is that ehildren will be exeluded from the publie schools
unless effectively vaecinated.

It has been put in question in other countries, and it has
been declared constitutional, and within the powers of the state
or of the municipality to enact such a by-law. Not only has it
been held to be within its power, but it has been held to be the
duty of the state to enact such a provision.

It is pre-eminently a by-law enacted for the protection of
the publie health, and in the best interest of the eitizens,

In order to see to the enforeement and earrying out of that
by-law, the eity appointed, among others, Dr. J. Edmond Lesage,
a physician of eighteen years’ experience, and apparently of
reputable standing, as an inspector of schools, among others, a
school known as **St. Franeois Xavier.”  He was employed at a
yearly salary, and a part of his duty was to see that each child
attending that school should hold the certifieate referred to in
the by-law. For that purpose the eity supplied him with hlank
certificates printed by the eity, and furnished him with vaecine,
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and the city invited the parents and guardians whose children
proposed to attend (I confine myself to one school only) St.
Francois Xavier school, to bring their children to be vaceinated
by Dr. Lesage free of charge.

On the Sunday previous to the 28th or 29th of August, 1909,
it was announced at the church in the neighbourhood of St.
Francois Xavier school that Dr. Lesage would vaccinate the
children who proposed to attend, or were attending that school.

On the afternoon of the 28th or 29th of August (the date is
not clear, nor is it of particular importance) Madame Poirier,
the plaintiff, accompanied by her sister, Madame Régnier, went,
each with two children, to the office of Dr. Lesage, for the pur-
pose of having them vaccinated. The four were vaccinated, the
first being a boy, Ernest Poirier, who was then about seven or
seven and a half years of age. Iis vaceination was followed by
that of the other three. The time oceupied is not elearly defined.
The plaintiff and her sister put the time at from ten to fifteen
minutes. Too much reliance should not be placed upon their
testimony, or the testimony of others, as to the time occupied.
No record was kept of it, and it would be impossible for these
ladies to aceurately state the exaet time the operation oceupied,
but I am satisfied that the case will not turn, or the Court be
greatly influenced in its decision, upon that point.

Now the plaintiff says in effect, and this is the whole basis of
her action: ““The vaccination which was performed upon my
minor son on that date was negligently, carelessly and impru-
dently performed.”” That is the operation itself, and it is sug-
gested that in the operation striet cleanliness and sterilization
was not observed, and that infection resulted; and then is added
““that the vaccine used by Dr, Lesage was itself infected and im-
proper and unfit for use, and,”” says the plaintiff, ‘‘all the dis-
astrous results which happened to my son were due to the one
or other, or both,”” The jury found only one, viz, that infected
vaceine had been used.

Let us first consider the proof as to the operation itself,
Probably the best qualified witness to testify upon that subject is
the operator himself, Dr. Lesage, and he has minutely described
the operation as invariably followed by him. The patient’s arm
is bared, it is washed with soap and water, or even with boracic
acid, where necessary, that depending upon the condition of
cleanliness in which he may find the patient’s arm; aleohol is
rubbed on it, and then an instrument to eut the skin is used;
this instrument, says the witness, is kept in a bowl of aleohol,
and before being used on each patient is heated in a spirit lamp;
the incision ‘s made; the vaceine is taken from its receptacle by
a little instiument provided for that purpose, only one being
used on a patient, and then destroyed.  The vaecine point is
placed upon the incision, and absorbent cotton is placed upon
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it, which is sometimes, but perhaps not always, fastened or kept
in place by means of a little sticking plaster.

Now this is the manner in which this operation, Dr. Lesage
says, was invariably performed by him. It is true that he says
he could not recall in detail the operation on this particular
patient, and, seeing the large number he vaccinated, it certainly
would be most surprising if he did: but he reiterates again and
again that, realizing the gravity of any negleet in a matter of
this kind, he invariably takes these, and all of these, precautions.

Now against that there is the testimony, if it be against it, of
Madame Poirier the plaintiff, and her sister. In the first place,
both said they paid no particular attention to what the doetor
was doing, and again it wonld be surprising if they did. While
this boy was being vaccinated, the others were being prepared,
with the assistance of Madame Lesage, and both the plaintiff and
her sister frankly admit that little, if any, attention was paid
by them. The young child says he did not see any alcohol lamp
burning: but I cannot accept this statement to contradict the
clear statement of Dr. Lesage and his wife. And here it may
be mentioned that the fact that within the year, or that summer,
Dr, Lesage had probably vaceinated several hundred children,
that this was the only case that led to anything approaching a
complication such as the present one.

Now it is quite clear from the evidence that if it be the fact
that Dr, Lesage followed this course in operating upon young
Poirier, he followed as safe a course as is known to modern
seience of vaceination.  All the doctors examined agree on this
point.

Now, ean it be said that upon that ground of complaint the
plaintift has succeeded in making any proof of any lack of care
or fault on the part of Dr. Lesage? 1 fail to find any. The
jury, apparently, had no fault to find with the manner in which
the operation was performed, because they found no fault with
it, but found fault only with the vaccine. It is urged that the
result speaks for itself. It might be true, and it might speak
strongly, if the proof did not shew that the lamentable condi-
tion which developed in this young boy could be due to any
number of other causes.

Among the physicians examined, one of the most eminent says
that he is satisfied that the vaceination had nothing to do with
the condition, but that it was a mere coincidence,

The jury, however, found that the vaccine was infected. It
certainly did not obtain this finding of fact from any direct
proof. From the very nature of the case it was impossible to
make this proof direetly.

In 1904 or 1905 Dr. J. A, Ledue founded what is called the
““‘Institute of Vaecination,”' where vaccine is prepared.  He
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QUE.  pecounts in detail the manner of its preparation; states that
C.R each time a quantity is ready it is submitted to the Provincial
1012 Board of Health; is microscopically examined, and a certificate
—_— is obtained of its good and proper condition before it is placed
POILAKD - yhon the market. 1t is then placed in tubes or bottles of dif-

Ciry or ferent kinds hermetically sealed, and is sold to the publie.
MoNTREAL, I fail to see a possibility of greater care being exercised, and
Greenshiads, 1, there is absolutely no proof in the record to justify a statement
that the vaceine used on the boy, Ernest Poirier, was tainted or
infected. It is difficult to find anything to justify a statement
that the city was negligent in any way in connection with the

vaeeine used,

In my opinion the verdict eannot stand; it is unsupported
by proof, and the verdiet is the substitution of the opinion of a

£ ok

f Jjury in the place of proof,
“ Upon the whole, I think the defendant is entitled to judg-
(4 ment, notwithstanding the verdiet, and the action should be dis-
{ missed.
{4 Appeal allowed.
Ve
1 QUE. CODERRE v. CITY OF SHERBROOKE.
1 L_;{ Quebee Court of Review, Tellier, DeLorimier, and Greenshields, JJ.
i "'”',' December 27, 1012,

) 1. Erecrricrry  (§ 111 B—32) — CONTRIBUTORY NEGLIGENCE — EMPLOYEE
Dee. 27, TOUCHING LIVE WIRE—COURES OF EMPLOYMENT,

The Workmen's Compensation Act (Que.) covers only claims for
injuries received in the course of or by reason of the work done by the
injured employee, and where a workman before working hours goes
into the power house of his employer where he had absolutely no busi-
ness and impelled by sheer euriosity touches a live wire and is killed,
his employer is not liable in damages for such accident,

-’ St SRS e eyt SR A

Statement Arrean from the judgment of the Superior Court for the
distriet of St. Francis, Hutchinson, J., rendered March 25, 1912,
dismissing the plaintiff's action for damages resulting from the
death of her husband.

The appeal was dismissed,
P. A, Juncau, for the plaintiff,
L. E. Panneton, for the defendant,

The opinion of the Court was delivered by
DeLorimier, J.

DeLorimier, J. (translated) :—The plaintiff inseribes in re-
view from the judgment of the Superior Court for the district
of St. Francis (Hutchinson, J.), rendered on March 25th, 1912,
dismissing the action with costs.

This was an action instituted in virtue of the Workmen's
Compensation Act of 1909, whereby the plaintiff claimec’ the sum
of $3,025 as indemnity and funeral expenses resulting from the
death of her husband, Pierre Gosselin, in the electrie power house
of the defendant in whose employ he was. The corporation de-
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fendant pleaded denying all liability, averring that the ac ident
had not happened by reason of or in the course of the work of
the deckased, but solely on account of the gross and inexeusable
fault of the said Pierre Gosselin,

The Superior Court dismissed the action.

IFrom the evidenee it appeared that the deceased, a blacksmith
by trade, arrived at the smithy of the corporation defendant,
where he used to work, some minutes ahead of time on the morn-
ing of the aceident. The foreman of the nearby power-house told
some of the men at this moment that owing to a storm the evening
hefore something had gone wrong in the power-house and that he
would have to telephone to Sherbrooke to get some one to come
and repair.  Whilst this foreman was absent Gosselin, out of
pure euriosity, before starting on his day’s work, left the smithy
where he usually worked, went to the power-house some 75 feet
away, erossed it in its entirety over to where the switehboard was,
noticed a wire the covering of which was partly burned, laid his
finger on it and received a shoek and died.

The trial Judge held that the aceident had not oceurred by
reason of nor in the course of Gosselin's work.  We eoncur. The
aceident happened before Gosselin had begun working, at a place
where he had no need to go. e had no business in this power-
house, e had never been there during the two months he had
been in the defendant’s employ.  He was impelled to enter this
power-house by sheer curiosity, and it was reckless imprudenee
on his part to touch this live wire, No doubt an employer is
bound to see to the protection of his employees in the buildings
wherein they work.  And statutory ena:tments regulate the extent
of these obligations as regards the safeguarding of the workmen,
the hygiene and salubrity of the establishments, ete.: R.S.Q. 2924
et seq., 3929 et seq. But this duty of protection cannot be ex-
tended so as to compel the employer to protect the workman
agninst his own free and voluntary and deliberate actions, which
actions would be the immediate eause of an aceident to such work-
ingman. The employer cannot be obliged to proteet a working-
man against his own curiosity, which needlessly and of his own
deliberate movement brings him into danger and which happens
neither by reason of nor in course of the work: R.S.Q. 7325, 9
Edw, VII. ¢h. 66, see. 5: Beauchamp Civil Code on art. 1053,
No. 25.

The jurisprudence on cases of this kind is reported in Foran
““Workmen's Compensation Aet,”” see. 1, No, 100:—

Thus a earter sent by his employer for a load, leaves his horse and
inadvertently puts his hand on an electrie coil which he had approached
out of curiosity and is killed; it was held that the aceident did not
arise out of the employment,

Below this decision a great number of French cases are re-
ferred to. No, 125:—

110 p.Lr.
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A man working in a quarry, while resting and drinking, dvring &
suspension of the work, made a bet that he could touch the electrie
wires connected with the motor power of the quarry, and was killed in
so doing: Held, that the accident did not arise in the course of his
employment,

No. 110:—
The authority and control of the employer are the primary elements
of his liability, and he is not responsible if the accident happ after

the work is done and the workman is no longer within the premises

where lie was employed. So, if the employee leaves the work of his

own free will and goes out of the shop into an outbuilding where no

duty called him and where the accident happens, it cannot be said to

have arieen in the course of his employment.

Other simiar cases are reported at Nos. 115, 123 and 144,

Dean Walton in his treatise on this Aect says at page 75:
““It is otherwise when the workman goes to a part of the works
where he has no business and there meets with an aceident’’:
Dijon, 11th May, 1903, D, 1904-2-292. T would refer finally to
the remarks of Archambeault, C.J., in the case of Dominion
Quarry Co. v. Morin, 21 Que, K.B. 147,

For these reasons we are of opinion that the judgment a quo
is well founded and must be confirmed.

Appeal dismissed.

ALLARD v. TOWN OF BEAUHARNOIS,

Quebee Court of Review, Tellier, DeLorimier, and Greenshields, JJ.
Montreal, November 29, 1912,

1. LisuraTion oF AcTIONS (§ I1I F—130)—SrATUTORY CONDITIONS PRECE-
DENT TO ACTION FOR PERSONAL INJURIES—NOTICE OF ACTION.

Where a provincial statute enacts that in cases of elaims for bodily
injuries the claimant must give notice to the corporation of the acci-
dent within sixty days therefrom, failing which such corporation is to
be relieved of all liability, and further provides that suit cannot be
instituted before the expiry of fifteen days from the service of such
notice, but that no action shall lie unless instituted within six months
“after the day the accident happened, or right of action acerued,” then
the prescriptive period of six months begins to run from the day of the
aceident and not from the explr{ of the fifteen days following the ser-
vice of the notice, where the plaintif’s pleading shews only a single
right of action and a single claim for damages resulting theref

2, DISMISSAL AND DISCONTINUANCE (§ I—35)~—STATUTORY DENIAL OF RIGHT
OF ACTION-—SUPPLYING DEFENCE,

Where the law denies a right of action, the Court must of its own
motion supply this defl and dismiss the action, although the defend-
ants have not raised it.

|City of Montreal v. MeGee, 30 Can, S.C.R, 582, applied.]

THi1s was an appeal from the judgment of the Superior Court
for the distriet of Beauharnois, Mercier, J., rendered on Novem-
ber 16th, 1911, dismissing the plaintiff's action without costs.

The plaintiff had sued the town of Beauharnois for $1,999,
damages alleged to have been suffered by his wife on September
21st, 1910, as a result of a fall on a sidewalk within the town.
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Notice of this accident was given to the defendant on Oetober
26th, 1910. The action was instituted on April 15th, 1911,

The trial Judge dismissed the action on the ground that the
right of action was prescribed at the time of the institution of
the action, but dismissed it without costs for the reason that the
defendant had not raised this question of preseription in its plea.

J. A, Descarries, K.C., for plaintiff, appellant.
J. G. Laurendeau, K.C., for defendant, respondent.

The following opinions were handed down :—

DeLoriMier, J. (translated) :—The only question to be de-
cided on this appeal is as to whether the plaintiff's right of
action was prescribed at the time the present suit was instituted.
The plaintiff admits, in his factum, that where the right of
action is denied the Judge must, of his own motion, pronounce
the denial of the right even when such a ground of defence has
not been invoked ((.C, 2188), bhut he contends that, in this case,
the delay for preseription had not expired when he instituted his
action. . . . Says the plaintiff, as I gave the notice in writ-
ing, required by art. 5864 R.S.Q., to advise the defendant of this
accident and to warn it of my intention to elaim damages there-
for, my action only became preseribed six months after the expiry
of fifteen days from the date at which the notice in question was
served. The notice was given to the defendant on October 25th,
1910, that is to say, within the sixty days from the date of the
aceident according to the requirements of art, 5864, And there-
after T had, under this article 5864, to wait ten days before bring-
ing suit. This delayed me until November 11th, 1910. Only on
that date, November 11th, 1910, did my right of action acerue,
Therefore, concludes the plaintiff, I had six months from Novem-
ber 11th, 1910, within which to bring suit, to wit, until May 11th,
1911; and I took action on April 1st, 1911, and served it on April
15th; in useful time therefore before the delay for prescription
was expired. *

To decide the merits of this claim as regards the proper inter-
pretation to be given to art. 5864 R.S.Q. 1909, it is necessary
to reproduce the text of this article:—

5864, If any person elaims or pretends to have suffered bodily injury
by any aceident, for which he intends to elaim damages from the cor-
poration, he shall, within sixty days from the date of such accident,
give or cause to be given in writing to the clerk of the corporation,
notice of such intention, containing the particulars of his elaim, and
stating the place of his residence, failing which the corporation shall be
relieved from any liability for any damages caused by accident, not-
withstanding any provision of law to the contrary; and in case of any
claim for damages to property, moveable or immoveable, a similar notice
shall also be given to the clerk of the corporation, within thirty days,
failing which the corporation shall not be liable for any damages, not-
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withstanding any provision of law; but no action for such damages

shall lie unless such action has been instituted within six months after

the day the accident happened or right of action acerued.

No such action shall be instituted before the expiration of fifteen
days from the date of the serving of such notice.

The default of such notice shall not, however, deprive the vietims of
such accident of their rights of action, if they prove that they were
prevented from giving such notice by irresistible force, or for any
other reason deemed valid by the Court or Judge,

The corporation shall have its recourse in warranty against any per-
son whose fault or negligence occasioned the accident and damages
arising therefrom: 3 Edw, VIL. ch. 38, see. 606,

As will be scen, therefore, the law enacts that where a person
wishes to elaim damages for bodily injuries, such person: (1)
must give to the elerk of the municipality within sixty days from
the date of the aceident the special notice in writing mentioned
therein, failing which such municipality will not be liable for
any damages resulting from the accident, any disposition of the
law to the contrary, notwithstanding: (2) eannot institute such
action before the expiry of fifteen days from the giving of such
notice; (3) must bring such action within six months from the
day of the accident or from the day on which the right of action
acerned.  For the law says:—

But no action for such damages shall lie unless soch action has been
instituted within six months after the day the aecident happened or
right of action acerued,

The plaintift admits these provisions of the law, but con-

tends that the forfeiture or preserviption of his right of action
only began to run from the expiry of the fifteen days following
the date of the service upon the defendant of the notice required
by law, within which delay he eould not sue the town.
His caleulations are, therefore, as follows: Date of aceident, \u'p
tember 21st, 1910 date of the notice, October 26th, 1910 (within
the sixty days required by law) ; date of the expiry of the fifteen
days after service of the notice, November 11th, 1910, and it is
from this date that, according to him, the six months’ preserip-
tion of his right of action began to run, and not from Sepiem-
ber 21st, 1910, the date of the accident. These six months ex-
pired, always according to the plaintiff, on May 11th, 1911, And
as his action was instituted on April Ist and served on April
15th, 1911, he contends that his right of action was not preseribed
at the time suit was taken,

Now, if the plaintiff’s claim is admitted on the basis of his
caleulations, it will be seen that the preseription of his right of
action, instead of operating by the expiry of six months from
the date of the accident, only operated after seven months and
twenty days, to wit, on May 11th, 1911,

The plaintiff’s claim in the present case is, in our opinion,
ill founded. It is evident that we have in hand a claim for
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bodily injuries resulting from an aceident which occurred at a
precise date, September 21st, 1910, Neither is his declaration
nor in his factum does the plaintiff allege the acerning in his
favour of any other right of action than that resulting from the
accident of September 21st,  He does not even allege continuing
damages resulting from a persistent canse productive of dam-
ages.  Plaintiff’s contention is purely and simply this: that art.
5864 must, in every ease, be inferpreted so as to have the pre-
seriptive period of six months run, not from the date of the
aceident, but from the expiry of fifteen days after serviee of
the notice of the accident; that he conld give notice of the acei-
dent on the fifty-ninth day after the accident, wait fifteen days
therefore seventy-five days after the accident—and then bring
his action at any time within the six months following, This
would give him 254 days and the preseription of the right of
action would not operate hefore some cight months and fourteen
days from the date of the accident

We cannot accept this proposition in the present ease.  The
plaintiftt has one single claim for damages resulting from a sole
cause: the accident of September 21st, 1910, Under these cir-
cumstances only one right of action acerned, and this right of
action acerned on the very day of the aceident : 5 Larombidre on
C.N. 13823, Nos. 37 et seq. and 47.

In City of Montreal v. McGee, 30 Can, S.C.R, 582, the Su-
preme Court held :—

The preseription of actions for personal injuries established by art.
2262 C.C, of Lower Canada, is not waived hy failure of the defendant
to plead the limitation, but the Court must take judicial notice of such
preseription as absolutely extinguishing the right of action, When in
an action of this nature there is but one eanse of action, damages must
be assessed once for all.

In the same ease (p. 585) Tascherean, .., said:

La preseription annale contre 1'intimée a commencé & courir ipso jure
coneurrement avee la eause de son action. Or, la en

de son action,
c'est In faute de I'appelante, In cause des souffrances et des hlessures
dont elle réelame compensation. (est cette faute qui, sous 1'article
1053 du code, lui a donné son droit & une réparation le lendemain méme
de 1'aceident,

At page 589 the learned Judge referred to the case of Serrao
v. Noel, 156 Q.B.D. 549, wherein Bowen, L.J.. said :—

The principle is that where there is but one enuse of action, damages
must be assessed once for all,

We have arrived at the conclusion that the plaintiff's right
of action herein became absolutely preseribed by the faet that
he did not bring suit within six months from the date of the
aceident.

As to the interpretation to be given to art, 5864, “‘or from
the day on which the right of action acerued,”” this Court is not
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called upon in the present case to give such interpretation. We
have not to examine whether these words should be read: *“from
the date of the accident, or (that is to say) from the day on
which the right of action acerned’; or whether, on the other
hand, the law wished to recognize that particular cases may arise
where, for some reason or other, the right of action might arise
on another day than that of the accident. This is unnecessary
for the purposes of this case.

For these reasons the judgment appealed from is affirmed
with costs.

GREENSHIELDS, J.:—By his action the plaintiff elaims from
the defendant the sum of $1,999 damages, and alleges: that he
is the husband, common as to property, of Dame Sarah Le-
febvre; that while walking on the sidewalk on Ellis street, in
the town of Beauharnois, at that part between the residences of
one Elder and one Madame Ceceyre, on the 21st of September,
1911, about eight o'clock in the evening, she fell in an opening
in the sidewalk, caused by the fact that a plank was removed;
that in falling she seriously injured the ankle of her right foot;
that upon continning her way a short distance she fell again in
another opening in the sidewalk, also due to the fact that a plank
had been removed: that the second fall of the plaintifi’s wife
was 8o violent that her garments were torn, and she suffered a
lesion of the right knee, torn ligaments and a twisted ankle; that
sinee said date the wounds or injuries became more serious,
although she was placed at onee under the care of doctors, and
has sinee been under their care; that she walks with diffienlty
and suffers great pain; that she is not able to attend to her
household duties; that the plaintiff was obliged to engage a ser-
vant after the accident; that the plaintiff has reason to believe
that his wife will continue to be helpless; that the plaintiff has
suffered the damages as alleged ; that the plaintiff gave written
notice to the defendant of the accident in question on the 26th
day of October, 1911, The defendant pleads, denying the essen-
tial allegations of plaintifi’’s deelaration, and also complains of
the lack of formality in the notice given by the plaintiff.

The plaintiff answers that the defendant is without right in
complaining of the insufficieney of the notice, inasmuch as after
the notice was received the defendant sent a doetor to the plain-
tiff in order to establish the extent of her injuries, and to arrive
at an understanding as to the damages, if possible, which dam-
ages could not then be established.

By a replication this is denied.

The learned trial Judge, although it had not been pleaded,
dismissed the plaintifi’s action by the following considerant :—

Considering thut the present action was in virtue of see. 5864 of the

Revised Statutes of Quebec, prescribed at the time of the service

thereof.
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The learned trial Judge held that although the defendant
had not pleaded preseription, the Court of its own motion was
hound to apply the law. The plaintiff secks a revision of this
judgment, chiefly, if not solely, upon this ground.

The corporation defendant is governed by the City and
Towns Aet, and sec. 5864 of the Revised Statutes of Quebee,
1909, is applicable in the present case,

By this article it is in part provided, that any one intending
to elaim damages for bodily injuries sustained as a result of an
aceident, such person must within sixty days from the date of
the aceident give, or cause to be given, a notice in writing to
the elerk of the municipality, of his intention to sue, indicating
the details of his claim, the locality in which the aceident hap-
pened; and in default of such notice the municipality will not
be held liable for damages, notwithstanding any law to the con-
trary; but in any ecase, no action for damages will lie unless
such action shall have been taken within six months from the
date of the accident, or from the day on which the right of
action acerued.

Then follows the provision, that no action shall be taken or
instituted before the expiration of fifteen days from the date
of the signification of such notice. Then follows the provision,
that the want of notice will not deprive a person of his right of
action if it is established that he was prevented from giving
notice by force majeure, or other reasons considered sufficient
by the Judge.

Three dates are important in the consideration of the present
case: The accident happened on the 21st day of September,
1910; the notice was given on the 26th day of October, 1910,
and the action was served on the 15th day of April, 1911,

It will be seen that the plaintiff, if the notice was sufficient,
and T consider it was, served it within sixty days from the date
of the aceident, as by the statute is compulsory; he was pre-
vented from taking his action for fifteen davs from the date
of the service of his notiee, which would bring it to the 11th of
November, 1910; he served his action on the 15th of April, 1911,
more than six months after the happening of the accident, but
less than six months after the lapse of the fifteen days imme-
diately following his giving notice,

The argument submitted to this Court by the learned counsel
for the plaintiff in effeet is this: The plaintiff had sixty days
within which to give notice after the accident ; he was not bound
to give that notice until the last of the sixty days had arrived;
he was prevented from taking his action, by law, for fifteen
days after he gave that notice, therefore the preseription—if
preseription it can be ealled—of six months, commenced to run
as against the plaintiff only from and after the lapse of fiftecn
days from the date of the service of the notice,

167

QUE.
C.R.
1912

ALLARD

Tows oF
BEat
HARNOIS,

Greenshields, J,




QUE.
. R.
1012
ALLARD
r.
Tows or
Beav
HARNOIS,

Greenshields, J,

DomiNioN Law Reports, |9 D.LR.

It will be at onee seen, that if this pretension be upheld, the
plaintifi. would have approximately eight months and a half
from the date of the aceident within which to bring his action.

The learned counsel for the plaintiff secks support for his
pretension from the wording of the article itself. The words
used in the statute are:—

But no action for such damages shall lie unless such action has
been instituted within six months after the day the accident happened,
or right of action acerued.

And, urges the plaintift’’s learned ecounsel, the right of action
acerued only when, and not until, the fifteen days had elapsed
after service of notice,

It would scem that the decision of the present ease involves
the answer to the question, When did the right of action acerne?
I must say, that the choice of the words ‘“‘right of action’ is
not fortunzte, and the choice seems more unfortunate if we
question the meaning of the words **right of aetion.”’

A right of action is not the power of bringing an action. Anybody
can bring an action, though he has no right at all. The meaning of
the phruse is, that a person has a right or eclaim before the uction,
which is determined by the action to be a valid right or elaim. The
action or suit does not confer a right which did not exist before it;
it only declares that a right did exist hefore it. An aetion or suit is,
therefore, mere procedure,

Per Esher, M.R., Attorney-General v. Sudeley, [1896] 1 Q.B.
354,

It is clear that the cause of action, and the whole cause of
action, arose when the accident happened, resulting in damages,
and in the absence of a statutory prohibition, an action conld
be taken one hour after the accident. If, on the other hand,
the statute means, that the procedure to have an action or elaim
declared valid by the Court, must be commenced within six
months from the date, not when the cause of claim had its
origin, but when the right to institute the proceedings neces-
sary to have that claim or action declared valid acerued, then
foree would be given to the statement that that delay ran only
from the first day that elaim or cause of action eould be asserted
by the institution of an action,

The question raised by the learned counsel for the plaintiff
does not seem to have reeeived judicial consideration in our
Province.

I find in an English case the Court of Appeals has given an
interpretation upon a statute somewhat similar in its terms, 1
refer to the case of Coburn et al. v. Colledge, [1897] 1 Q.B.
702, 66 L.J.Q.B. 462,

By statute 21 James 1. eh. 16, see. 3, a solizitor’s bill was
preseribed by the lapse of six years.

In 1843 the statute 6 &7 Viet, ch. 73, see. 37, was enacted,
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by which no action would lie for the recovery of a solicitor’s bill
until after the lapse of one month from the delivery to the
debtor of a signed copy of the bill. In that ease the unanimons
judgment of the Court of Appeal was, that the six years com-
meneced to run from the completion of the solicitor’s work, and
not from the date of the delivery of the signed bill,  The firm
holding of the Court was as follows:
The cause of action in respect of work done by a solicitor arises
upon the completion of the work, and not at the expiration of one
month from the delivery of a bill of costs, and the

ore the Statute
of Limitations runs from the completion of the work.

In that case the action was taken within six years from the
lapse of one month after the delivery of the sigued bill, but was
more than six yvears from the date of the completion of the work,
and it was held, as above stated, that the action was preseribed,

The learned counsel for the plaintiffs in that case, in his
submission, used the word found in our statute, viz., “‘acerned.”
He said that the eause of action on a solicitor’s bill of costs
does not *“‘acerne’” until one month after the delivery of the
signed bill, and he relies on see. 37 of the Aet of 1843, whien
reads as follows:—

No attorney or solicitor shall commence or maintain any aetion or

suit for the recovery of any fees, charges or disbursements until the
expiration of one month after the delivery of a signed bill,

After that statute, says the learned counsel, the delivery of
the signed bill became part of the canse of action.
The Coart refused to adopt the plaintiffs’ view. Lord Esher,
Master of the Rolls, in delivering his judgment, said in part:

Now the Statute of Limitations clearly does not in any way affeet
a ecause of action; it merely relates to procedure; it provides that
actions of debt shall be commenced within six years next after the
cause of action. Has the Solicitors Aet of 1843 dealt with the canse
of action, or does it only affect the procedire as to commencing actions?
See, 37 provides that no attorney or solicitor shall commence or main-
tain any action or suit for the recovery of uny fees, churges or dis-
bursements for any business done by any such attorney or solicitor
antil the expiration of one month after delivery of a duly signed bill
of such fees, charges and disbursements, The section assumes the
solicitor’s right to his fees, charges and disbursements, but says that
he is not to enforce that right by an action until eertain preliminary
steps have been taken. .

Therefore, it seems to me that the section (37) only touches the
remedy for enforcing the cause of action, and does not touch the
cause of action,

In the same case, Lopes, L.J., said:—

That enactment (referring to see. 37) seems to me to assume that
the cause of action is in existence, and merely postpones the remedy
by action for a certain time. It assumes the right to postpone the
remedy by action for a certain time. It seems to me that there is
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nothing in the seetion which in any way militates against the view that

the cause of action arises the moment the work is completed. It is

suid that if this view be adopted, a solicitor will have a shorter time
within which to bring his action than the rest of Her Majesty’s sub-

Jeets.  That, no doubt, is so, but, on the other hand, if the other con-

tention were adopted, a solicitor might wait for twenty years betore

delivering his bill of costs, and r.ught commence his action within
six years from the time of the deli ery of the hill,

Chitty, L.J., said:—

Upon the other hand, if the view of the plaintiffs were eorrect, the
solicitor might postpone the delivery of his bill and then sue within
six years after its delivery. The plaintiffs’ connsel felt the force of
that objection, and said that the bill must be delivered within a
reasonable time. It seems to me that the plaintiffs’ contention is
contrary to the whole principle of the Statute of Limitations, which
is to allow a fixed time within which an action may be brought.

I am disposed to adopt this view, and I believe our statute
once and for all fixed the time within which an action of this
kind should be brought, viz, within six months from the date
when the plaintiff suffered the damages which was the date when
the eause of action acerued.

I am of opinion that although the defendant did not plead
this short preseription, the Court of its own motion was bound
to apply it.

I am in favour of confirming the judgment.

Appeal dismissed.

MATHIEU v. MORIN,
Quebee Court of Review, Malowin, Tourigny, and Dorion, JJ.
September 30, 1912,
1. Costs (§ 1—19)—OF USELESS CONTESTATION,

Where a boundary line has been drawn between neighbours and one
of them refuses to accept the same and brings action to have such line
declared incorrect and another drawn, and the other contests the action
on the ground that the line was correctly found, that he is ready to
fix the boundary and prays for the dismissal of the action, the court
will, on finding the plaintif’s claim unfounded, dismiss the action, but
the costs of contestation should fall on the defendant, seeing his con-
testation was useless,

Tuis was an appeal from the judgment of the Superior
Court, Pelletier, J., rendered on May 30th, 1912, on a question
of costs in an action in boundary.

The appeal was dismissed.

M. Rousseau, K.C., for defendant, appellant.

Bérubé & Gendron, for plaintiff, respondent.

The opinion of the Court was delivered hy

Dorion, J. (translated) :—This is an action in boundary.
The plaintiff alleges that the defendant, his neighbour, asked

. l
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him to draw the boundary line between their properties; that
he, the plaintiff, consented thereto: that a surveyor, appointed
by both parties, drew a line which he, the plaintiff, refused
to aceept; that such line is not correet; und that it is the de-
fendant’s refusal to draw the line according to his elaims that
forces him to take action; and he prays for costs against the de-
fendant.

The defendant pleads that the line drawn by the surveyor is the
correct line, that he has always been ready and willing to bound
in accordance therewith, and is still ready to do so and prays
acte thereof and also prays for the dismissal of the action with
costs,

The trial Judge held that the line claimed by the defendant
is the correct one and ordered the boundary to be fixed accord-
ing to such line; and, inasmuch as the defendant had asked for
the dismissal of the action, ordered that all the costs of the action
and of the boundary should be divided and borne equally hy
the parties.

The defendant has appealed from this judgment in order to
have the plaintiff condemned to bear all the costs for his having
instituted action uselessly inasmuch as he, the defendant, was
willing to have the boundary fixed along this line which was
found, eventually, to be correet,

The question of costs in houndary actions has often been ce-
bated. It was once contended that the costs should always be
divided; but to-day this jurisprudence no longer obtains. It
is admitted that the costs of a contestation should be borne
by him who has incurred them by his ill-founded pretensions.
(504a, C.C.)

It has also been contested that the costs of an uncontested
demand should be divided; but the contrary has been held in
several cases: Belanger v. Girour, 9 Q.L.R. 249; Dauphin v.
Beaugrand, 10 Que. S.C. 338, 1t is admitted that the costs of a
demand, rendered useless by the defendant’s consent, should be
borne by the plaintiff but the costs of the bounding itself should
always be borne in common.

In the present instance the plaintiff should not have sned;
he would have obtained the same result by signing the *‘ process
verbal”’ of the surveyor and by allowing him to place the bound-
ary pickets in the line accepted by the defendant. On the other
hand the defendant could have said: I consent to the fixing
of the boundary but without costs; I consent to judgment but
without costs. Perhaps, should he, in such a case, have offered
this as a confession to judgment hefore making the costs of a
contestation; but here the defendant asked for the dismissal of
the action, that is to say he said, ‘1 am ready to fix the bound-
ary, but I contend that the Court has no right to order it, see-
ing that I do not refuse to do so.””
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But the Court has always the right to order the doing of a
thing that should be done, if it is requested to this effect. The
Court must adjudicate on the merits of every demand. Now, to
ineur costs of a contestation merely to prevent this is to ask that
the Court should refrain from adjudicating; therefore it is
an unfounded contestation.

As the plaintiff asked for the fixing of the boundary accord-
ing to the titles and the possession of the parties the defendant
should have consented even though the parties had not agreed
on the line, beeause such line should be established before a land
surveyor when the conclusions of the action do not pay for any
line in particular.

Where the suit is for a sum of money if there have been a
tender and the tender is renewed and deposit made, dismissal
of suit may be prayed for; but this is because the Civil Code
states that such offers constitute payment; they therefore extin-
guish the obligation. DBut the offer to fix a boundary is not the
fixing thereof; henee even where the defendant has, before suit,
consented to bound such boundary still remains to be fixed and
the Court must order the same with costs against the plaintiff
if the action is useless. The case of Dauphin v. Beaugrand,
10 Que. 8.0, 338, does not affeet the present ease; it does not ap-
pear there that the defendant concluded for a nonsuit. The
plaintift’ is responsible for the costs of action, the defendant for
the costs of contestation. The trial Judge divided the whole; the
defendant is far from unlucky. The judgment is confirmed with
costs,

Appeal dismissed.

BROSSEAU v. BENARD.

Quebee Court of Review, Archibald. Saint-Pierre, and Mercier, JJ.
December 14, 1912,

1. CoNTRACTS  (§ 11—120) —CONSTRUCTION  OF—COMMERCIAL CONTRACT—
QUE. (.. 1069,

A contraet between a lumber company and a trader, owner of land,

for the cutting down of a certain quantity of wood each year for a

number of rs (coupe de bois) on the trader’s land for the purpose

of gradually clearing the land, is a commercial contract, and where a

delay is fixed for the accomplishment of an obligation, the party under
such obligation is in default by the lapse of time alone.

2. CONTRACTS (§ 1T A—128)—CONSTRUCTION OF—INTENTION OF PARTIES—
QUE. C.L, 1068,

Where large trees are to be eut down and conveyed to the mill, it
must be done in the autumn and winter, so as to allow of the logs
being hauled out of the woods before the snow disappears, and failure
s0 to do also puts the party who agreed to do the work in default
without any formal notice being necessary,

Tris was an appeal by the plaintiff from the judgment of
the Superior Court for the distriet of Terrebonne, Robidoux, J.,
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rendered on March 20th, 1905, dismissing his action in damages
for the non-fulfilment by the defendant of his obligations under
a contract for the cutting of wood,

The appeal was allowed.

G. Rochon, for the plaintiff, appellant,

E. Patenaude, for the defendant, respondent.

The opinion of the Court was handed down by

ArcuiBarp, J.:— T'his is a review of a judgment dismissing
an action of damages for non-performance of contract hy the
defendant,

The plaintiff contracted by notarial Aet passed before Bar-
rette, notary, on the 22nd August, 1898, with the Northern Lum-
her Company, which was a commercial company having mills
and a place of business in St. Faustin in the distriet of Terre-
honne, to sell to the said company the coupe de bois upon lot
No. 12 of the ninth range of the township of Wolfe; by said
deed of sale it was stipulated that the wood was to be ent and
carried away in ten years, to count from the date of the deed,
and that the purchaser would not bhe obliged to eut more than
ten acres of wood each year, and he was to follow the clearings
of the seller, if the latter ted it,

The Northern Lumber Company took possession and for two
vears, in 1809 and 1900, eut the wood as contracted for, Plain-
tifl" alleges that the sale of the wood was made by him in order
to facilitate the clearing up of the land; that the Northern
Lumber Company sold all their rights in 1901 to the present
defendant, in the wood in question, and that the defendant,
during the three years of 1901, 1902 and 1903, had not eut the
wood as required by the contract, and plaintift sues for damages
in the sum of $200,

The plea sets out that there was no putting in default, and
that the plaintiff could not sue for damages if the defendant
was not in default; and in the second place, denies that the
plaintift suffered the damages in question,

The judgment maintained that point of view and dismissed
the action. I am of opinion that the proof sufficiently shews
the damage which the plaintifft alleges, provided that the defend-
ant is responsible therefor.

There is no sufficient proof of a mis-en-demeure in useful
time. It is proved that both the Northern Lumber Company
and the present defendant were traders, and that the trees in
question were bought for the purpose of their trade. 1 think
that a contract between a trader and a non-trader, with respect
to the subject-matter of the trader’s affairs, is a commercial
contract, and particularly so as respeets the obligations of the
trader.  Art. 1069 says:—
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In every contract of a commercinl nature, where a delay is fixed for
the accomplishment of the obligation, the debtor is in default by the
lupse of time alone.

It is true, in this instance, that no particular date is fixed
for the accomplishment of the obligation other than that a cer-
tain portion is to be accomplished each year. One must then
take into account the custom in such matters, Where large trees
are to be eut down and conveyed to the mill, it is usual—it is, in
fact, a universal eustom—that the cutting must be done in the
autumn and winter, so as to enable the logs to be hauled out of
the goods before the snow disappears. There is no possibility of
hauling logs through a wood road on wheels, Adding these con-
siderations to the terms of the contract, it might be said that
clearing of the logs from the lot under the contract would have
to be made each year, while the roads of snow existed. which
also would enable the fariner to elear up that land during the
spring and get it burned and have a first erop upon it during
that year.

If, then, the contract was commercial, and if, as I am of
opinion, there was no necessity for a special mis-en-demeure, the
defendant would be in default in case he had not eut and re-
moved the logs from the ten acres in question at the latest before
it became impossible to remove them by the melting of the snow.

There is another consideration which may, perhaps, be ap-
plicable to this ease: art. 1068 provides that the debtor is also
in default when a thing which he has obliged himself to give or
to do can only be given or done within a time which he has
allowed to elapse.  Commentators of the corresponding article
of the Code Napoleon give as an instance of this the case of a
man who undertakes to furnish certain articles for exhibition at
a fair, the date of which has been fixed, and has not furnished
them until the fair is over. In this case it has been held that
the defendant was in defaunlt without any special act on the
plaintiff’s part.

The question arises whether, as in this case, where it appears
that the intention of the parties was that this cutting of ten
acres shonld be done each year in order to facilitate the clearing
of the land for agricultural purposes, the mere failure to do
the eutting and removing of the logs, within a delay which would
enable the farmer to clear his land that year, did not furnish
a case where the thing could only be done within the delay which
the debtor had allowed to elapse. It is true that the thing could
be done the next year, but so also the goods in the case above
mentioned could be exhibited at the fair which might take place
the next year. It seums to me that, if the contract had clearly
stipulated that its object was that the ten acres which were to
be cut each year were so to be cut and the logs hauled away in
time to allow the cultivation of the land that year, this case
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would certainly fall under art. 1068. The contract is not specifie QUE.
as to the object of the plaintiff in making it, but it does refer to CR
the clearing up of the land; it does oblige the defendant to fol- 1912
low the clearings of the plaintiff if a demand is made for that -
purpose. I think it does indicate that there was an intention i PROSSEAU
the mind of both parties that the logs were being cut so as to
enable the plaintiff to clear up the land ; that that was an interest S——
which the plaintiff had in the contract and one of the consid- *~""™'""
erations of the sale which he made of the logs.
Now, the theory of defanlt is this: that the delay given for
the performance of the contract is a delay on behalf of the debtor
of the contract, and it is not presumed that the ereditor has an
unless he expressly says so. Thus, in a case where a penalty is
attached to the non-performance of the contract within the delay
interest in the performance of the contract within the delay
stipulated, there is no necessity of putting in default because the
ereditor has already sufliciently declared his interest in the per
formanee within the delay. So, where a creditor expressly stipu-
lates that the contract shall be performed within that delay and
the debtor shall be in defanlt—that is, liable to pay damages—
if not so performed, then there is no necessity of putting in
default.
It would seem, then, that, where a ereditor had taken the
trouble to express that the contract was to be performed within
a certain delay in order to enable him to take advantage of the
contract for a specific purpose, that would be a sufficient declara-
tion of the interest of the creditor in the performance of the
contract at the time to compel the debtor to pay damages in the
event of his not performing the contract within the time spe-
cified.
I am of opinion that no special putting in default was neces-
sary and that the judgment is erroncous and should be reversed,
and that plaintiff should have judgment in accordance with the
demand for $200, with eosts of both Courts,

.
BENARD,

!
i

T - -

Appeal allowed.

REX v. GRAVES, NS.
(Decision No. 3.) S
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Nova Scotia Supreme Court, Sir Charles Townshend, C.J., Graham, E.J., 1912
and Meagher, Russell, Drysdale, and Ritchie, JJ. December 21, 1012, s
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1. NEw TRIAL (§ 11—8)—CRIMINAL CASE—SUBSTANTIAL WRONG—INSTRUC- Dee. 21,
TIONS,

A new trial in a criminal case will not be granted on the ground
of misdirection if the general outlines and prineiples of law which
should guide the jury in the particular case have been stated in the
charge, although all possible qualifications or differences as regards the
nature of the erime gemerally may not have been explained, it heing
essential for the granting of a mnew trial by an appellate Court under
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Cr. Code see. 1019 that some substantial wrong or misearriage should
appear to have been oceasioned on the trinl.  (Per Townshend, C.J.,
Meagher, and Drysdale, JJ., on an equal division of the Court.)
[The majority opinion in Rex v. Graves (No. 2), 9 D.LR. 30, not
followed. |
2, Courrs (§ V B—205)—STARE DECISIS—PREVIOUS OPINION ON THE MERITS
HY SAME COURT,
The rule of stare decisis does not apply to bind a Court of ~nnnnul
I ed ense sent up by its direetion under Cr, C
1015 and 1016 from the trial Court after a ('nn\u-lmn
for murder, by the opinions on the merits expressed by the majority of
the Court as constituted when the stated case was ordered on & motion
for leave to appeal, although full ument had been then heard on
the merits and @ majority opinion expressed in expectation that the
case might he It with pro forma in accordanee with such opinion
and without re-argument on the filing of the formal sts I
tieulurly where the Court on such motion for leave entertained doubt
of its jurisdietion to determine the ease on the merits without a formal
ense stated, and its for order then made was accovdingly limited
to the granting of leave appeal and a direction to the trial Judge
to send up a stated and did not purport to order a new trial or
to quash the mn\ullun or otherwise to dispose of the case on the
merits,  (Per Townshend, €., Meagher, and Drysdale, JJ., on an
equal division of the Court,)
[Rew v. Graves (No. 2), 9 DLER. 30, not followed; Rex v, Blyth, 15
Can, Cr. Cas, 224, referred to. |

By direction of the majority of the Court of Appeal the
learned Chief Justice stated for the opinion of the Court the
questions of law asked to be reserved, viz, 4 to 36 inclusive,
omitting 35, with his reasons for refusing to reserve the same.
He also nppomlvd as part of the case the evidence, and his
charge to the jury, all contained in the appeal book. The
grounds asked to be reserved, and from the refusal to reserve
whieh the appeal was taken, the grounds for refusal and the
charge to the jury to which exception was taken are set out in
full in The King v. Graves (No. 2), 9 D.L.R. 30.

An application was made on behalf of the accused for a
change of venue and the judgment on return of the motion is
found, The King v. Graves, 5 D.LLR, 474,

W. E. Roscoe, K.C.:—The principles of law applicable to
the case having been argued and decided I do not propose to
argue what is res judicata so far as the matters that should
enter into the consideration of the Court are concerned. 1 there-
fore content myself by making a formal motion to quash the
conviction, On the judgments as delivered there is nothing
further left for me to say, as the Court has disposed of the
questions.

Sik Cuarves Townsuenp, C.J. :—In the report of my charge
there is an omission that I did not notice until my brother
Ritchie called my attention to it in his reference to one section
of the Code that he said I did not mention to the jury. That is
see. 269 of the Code. I have here the original notes which I
used on the trial shewing that I did mention that section,
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Mr. Roscoe:—All T can say is that if it was mentioned T did
not hear it.

Stk Cuarues Townsnenp, C.J,:—It was not mentioned in
your points.

Rircnig, J.:—I understand it to have been taken.

Sik CuarLes TownNsHEND, C.J.:—I have here the notes that
T was using on the trial.

Mpr. Roscoe:—I did not hear anything about it and on that
alone I based the ground that 1 have stated,

Sik Cuartes Townsnexnp, C.J.:—1T direct it to be noted that
I point out the omission in the report which is as follows:—

Then by sec, )it is provided, **Culpable homicide is murder (b)
if the offender means to cause to the person killed any bodily injury,
vhich is known to the offender to Le likely to eause denth, and is

reckless whether death ensies or not.'’

In another place the charge should read, *‘If there is reason-
able provocation and no malice’" instead of ‘‘or no malice.”

Mr. Jenks, K.C.:—I think the case reserved might be
amended by reducing the number of questions. The case would
be simplified and it would attain the same result. There are
really only two questions: (1) Did the learned Chief Justice
on the trial charge the jury properly; and (2) is there any evi-
dence upon which a verdict of guilty of murder might be
brought in. I think that sec. 28 covers the whole case.

MeAGHER, J.:—In my opinion we cannot amend the case
cither as to the questions or as to the matter of the charge,

My, Jenks:—I am only suggesting that i might be sent back
to have the number of questions reduced.

MEAGHER, J.:—We have no power over it.

Sik Cuarues Townsuenp, C.J.:—I do not like the way in
which they are stated because they are so general.

Mr. Jenks:—So far as the case is concerned we argued the
matter before and it is for the Court to say whether they wish
to hear me further. I think that I said everything that I could
before and unless the Court desires it I have nothing further
to add now,

GrauaaM, E.J.:—I will have to consider whether the major-
ity judgment is not a precedent that should be followed.

Sk CuARLES TowNsHEND, C.J.:—In my opinion it is in no
sense res judicata. I think the Court went very far in discuss-
ing the whole thing. The case came up on appeal from my
refusal to reserve a case and it was sent back to me to return
questions, which I did. These are now before the Court to be
discussed entirely apart from anything that may have been said
in the opinions read. Of course I may change my opinion.
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Grapaym, E.J.:—I am speaking of the question of a pre-
cedent of this Court—the opinion of a majority of this Court
that T am bound by. I do not see that there has to be any re-
argument of a matter that has been decided by a majority of
the Court.

MeaGHER, J.:—I do not admit by my silence that I am
assenting to any such view. My opinion is that this Court had
no jurisdiction to give an opinion on the merits, beyond giving
leave to appeal, until the case comes here in the form of a
stated case,

Russeny, J.:—I think we had jurisdiction through the con-
sent of counsel By such consent we heard the case as if it had
actually been reserved. It was a mere courtesy to refer it back
to the trial Judge for a statement of the case and it was done
merely to put in regular shape the judgment of the Court.

DryspaLg, J.:—I have already given my opinion that there
can be no expression of opinion on the merits without a stated
case,

Granad, E.J.:—When the application to appeal eame before
the Court composed of Meagher, Russell, Drysdale, and Ritehie,
JJ., and myself, the learned counsel for the prisoners and the
Deputy Attorney-General were heard at great length, the hearing
extending over two days. My notes shew that at least 85 cases
or authorities were cited, and while I do not profess to have
examined them all, 1 did, in the preparation of my opinion,
examine as many. Many things were argued which were not in
the opinions ultimately delivered.

At the close of the hearing the learned Deputy Attorney-Gen-

eral pr d and the counsel for the prisoners agreed in open
Court t the judgment on that application could be given as if
a ca (0 been stated, and without further argument, as was
do the case of Rex v, Blyth, 15 Can. Cr. Cas. 224, to which

rel e was made. My opinion and the opinion of the other
Judges apparently were prepared on that footing. But the min-
ority objected to that eourse being taken, claiming in effect that
a statement of a case could not be waived.

While holding the view that it was a proper course to take, |
thought it expedient to proceed formally as the Court was sitting
again within a week and the matter could be disposed of pro
forma. So 1 changed the closing words of my opinion in favour
of a new trial, so that it reads as it now appears in favour of
having a case stated.

The opinions were accordingly delivered adversely to the
Crown by Russell and Ritehie, JJ., and myself, Meagher and
Drysdale, JJ., dissenting.

A case was stated by the learned Chief Justice,

Whatever opinion the Judges had as to whether or not the
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Court could dispose of the matter without a stated case, the
Deputy Attorney-General at least was bound to his agreement
that in effeet there would not be further argument, and he
appears to have been loyal to it, and neither he nor the counsel
for the prisoners made further argument. And the prisoners
are entitled to the benefit of that agreement made in open Court
It cannot be said that they have not had the opportunity to
present their case to the Court with the personnel changed. They
could not be prejudiced anyway : Attorney-General New South
Wales v. Bertrand, L.R. 1 P.C. 520, 1t is a sound prineiple in
the administration of eriminal law that prisoners should be fully
heard. Audi alteram partem is a maxim peculiarly applicable,

There is another consideration. I do not say that in the ord
inary case the judgment on an application for leave to appeal
shuts out argument when the case stated comes on for a hearing
But when a

ase has been debated and opinions given as in this
case, really with a view of disposing of it, there is much to be
said in favour of that judgment constituting a precedent on the
law of the case.
In 26 American and English Eneye. 160 it is said:
An expression of opinion upon a point involved in a case
counsel and deliberately pas

argued by

upon by the Court, althoug
tial to the disposition of the case, if a

i not essen
lictum, should be considered

a “‘judieial dictum’' as distinguished from a mere obiter dictum,

which is an expression originating alone with the Judge writing the

opinion as an argument or illustration

I incorporate herewith the opinion I delivered upon the appli-
cation to grant leave to appeal.

For the reasons therein contained I think that there was error
in the summing up, misdirection occasioning on the trial substan-
tial wrong or miscarriage.

I rely upon the grounds in the case stated numbered as fol-
lows: 8, 9, 10, 11, 12, 18, 15, 17, 22, 31, 24, 28 34 and 6, and
answer them in a sense favourable to the prisoners.

I express no opinion on the other grounds, as it is unnecessary
to do so.

The convietion in my opinion should be quashed and a new
trial granted and the prisoners remanded.

RusseLL, J. :—1 do not consider that the questions now hefore
the Court are res adjudicata, but I did assume that after the
Attorney-General and the counsel for the defendants had both
agreed that the whole matter should be dealt with on the appeal
from the refusal of the learned trial Judge to reserve a case, as
if a case had been reserved and that a final judgment should
be pronounced and the opinions prepared and read were so pre-
pared and read by a majority of the Judges who heard the
argument in pursuance of that agreement, and with that under-
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standing the proceeding now before the Court was to be a mere
formality. I can understand that if the hearing on the appeal
had resulted in affirming the convietion, it might have been desir-
able that a larger Court should be assembled to give the prisoners
another chance for their lives, but inasmuch as the result of the
former argument was to grant them another trial, it might well
have been accepted as the final decision of this Court in the cause,
As, however, this result has not been aceepted as a finality and we
are to deal with the matter again, I can only say that, having
had an opportunity to read the comments of the learned trial
Judge on the decision of the Court that heard the argument, I
cannot see any reason to change my views.

I do not think the learned trial Judge correctly deseribes my
opinion as having been construeted on the lines of an application
for a new trial in a civil ease. The argument was made by coun-
sel that the case had not been fairly presented to the jury on the
evidence, and I do not understand how the merits of that conten-
tion eould well be adjudged without some reference to the facts
of the case, to which I certainly had no intention to refer, except
in so far as the reference was relevant to the complaint of mis-
direction. I may have been mistaken in assuming that it would
be an error in law to instruct the jury to find as a fact that for
which there was no evidenee, or to put to the jury a proposition
of law as bearing upon the issue if it necessarily assumed a con-
dition of fact that did not exist. Beyond that I certainly had no
intention to refer to the. evidence, and certainly I should not
have thought of reviewing the verdiet of the jury. I thought
I had made this very clear.

Rrrcig, J.:—On the application for leave to appeal it was
agreed in open Court by the Deputy Attorney-General for the
Crown and Mr. Roscoe, K.C., for the prisoners, that the judg-
ment of the Court on the application for leave to appeal should
dispose of the case and thus save the necessity of a re-argument
of the points involved, and attention was drawn to Rex v. Blythe,
15 Can. Cr. Cas. 224, as an authority for this course. It was not
then suggested either from the bench or at the bar that there was
any objection to the course agreed on.

I accordingly wrote my judgment on the application for leave
upon this understanding, and directed that the convietion be
quashed and a new trial had. But before handing down the
Jjudgment two members of the Court expressed the opinion that
the course agreed on was without jurisdietion. To avoid what
then seemed to me an unnecessary difference of opinion, I
changed that part of my judgment which quashed the convie-
tion and ordered a new trial. I thought that when the stated
case came on to be disposed of it would be a purely formal mat-
ter.  As the learned Chief Justice had delivered a considered
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opinion that there was no point worthy of being reserved, it
did not occur to me that he would sit in the case on appeal. I
am, of course, not expressing any doubt as to his right to sit,

For the reasons stated in my judgment on the application for
leave to appeal (which 1 make part of this judgment), T am of
opinion that the conviction against the three prisoners should be
quashed and a new trial ordered.

I also desire to add that I entirely agree with the judgment
of my brother Graham, delivered on the application for leave to
appeal,

DRYSDALE, o, :—On the questions of law reserved in this case
and stated by the Chief Justice, in obedience to the order of the
Court, coming on for hearing, it was urged by connsel for the
prisoners that inasmuch as the merits of certain questions had
been considered by the Court that heard the appeal from the re-
fusal of the Chief Justice to reserve the said questions, it was
not open to this Court to again hear and determine such questions
and aceordingly that the motion to quash the convietion herein
or to order a new trial should be considered as merely a pro forma
motion,

I eannot understand this position. The only motion before
this Court heretofore was whether or not a case should be stated
in respect to eertain questions of law raised on or ineidental to
the trial. A majority of this Court was of opinion that certain
questions should be reserved and stated, and directed the learned
trial Judge to state a case in respect to such questions,

This order has been obeyed and a case stated, and the ques-
tions of law so reserved and stated come now before us on the
stated case for consideration,

I cannot understand the doetrine of res adjudicata suggested.
Surely the only question before the Court on the former occasion
was whether or not the trial Judge should reserve and state a case
on points of law raised before him. The Court (by a majority in
opinion) decided that he should and that is all that was decided.
The opinions as a whole and the rule granted thereon will shew
this.

Many points were urged on the appeal from the trial Judge's
refusal to state a case that were not given effeet to, and the result
is that we have a case stated on eertain points of law by the trial
Judge now before us for consideration.

It is, I think, a somewhat startling doctrine that beeause cer-
tain members of this Court in their opinions directing a ease to
be reserved and stated, expressed themselves on certain questions
in the case as it then appeared to them on the appeal from the
trial Judge’s refusal to reserve a case on questions of law should
preclude the Court of Appeal from considering the questions so
reserved and stated.  The absurdity of such a position only
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requires to be stated. To my mind no further comment is neces-
sary. If the Court of Appeal for Crown Cases Reserved is to
be bound by the decision of a majority of the Court of Appeal
that sat only to hear whether a case should be reserved and stated
in respect to a point of law raised on the trial, then it is obvious
that the Court of Appeal sitting to hear such points is useless,
and a mere formality, and that the members of the Court that
had only one question before them, viz., whether a case should be
stated or not (even if a Court of three) could for all purposes
bind the Court of Appeal specially sitting to hear the questions
directed 1o be stated and reserved, even if the latter Court were
differently constituted. and much larger in its component parts,
If this were so, why state a case or direet a question or questions
to be reserved?

I will not pursue the subject further, and would not have
dealt with a matter so obvious, except for the fact that the pri-
soners’ counsel’s suggestions on this point and to this effect
seemed to find some favour,

On the questions reserved and stated in obedienee to the
order of this Court by the trial Judge, I desire to say that al-
though this Court by a majority directed that questions printed
in the case as numbers 4 to 36 inclusive, excepting 35, be reserved,
the only .real question involved is whether or not there was mis-
direction on the part of the trial Judge, that is to say, misdirec-
tion in law. When the case was formerly before us on the ques-
tion whether the trial Judge should reserve and state a case or
not, I discussed this point as fully as I deem necessary.

With all respeet to my learned brothers, whose opinions I
have heard and also read, I am bound to say I have not changed
my opinion, and incorporate it herewith. I think there was not
error in law on the part of the learned trial Judge, and I am
of opinion that the conviction herein was warranted and ought
to be affirmed, and I have only to repeat here my former opinion
on the merits of this case.

MEAGHER, J.:—When the application for leave to appeal was
heard 1 was strongly of opinion that we shonld not express any
opinion upon the merits unless one reached the conelusion to
refuse the application. 1 was quite persnaded we had not the
material ealled for by the statute before us, nor in the form
preseribed by it, nor stated by the trial Judge, and for that
reason we had no jurisdietion to go beyond granting or refusing
the leave sought; and that consent could not dispense with the
requirements of the statute. I have been unable to find any case
where the Privy Council, except perhaps where refusing leave
to appeal, has disposed of the case upon the merits on the appli-
cation for leave to appeal, and 1 feel fully convineed it never
adopted such a course,  With all becoming deference I submit
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that there is neither force nor merit in the ground urged, that
the matter was res adjudicata because of the opinions expressed
when the motion for leave to appeal was disposed of. My
learned brothers Graham and Ritehie were of opinion that leave
to appeal should be granted, while my learned brother Russell
was of opinion, because of the alleged consent, that the convie-
tions should be quashed at that stage. My learned brother Drys-
dale and myself were of opinion that the motion should be
refused.

Upon this record the most that ean be said is that the leave
was granted, and in the result the situation is the same as if a
Judge in granting an order for a certiorari, or a writ of habeas
corpus, expressed an opinion upon the merits.  In such a case
it wonld be altogether impossible to say, as a matter of law. that
there had been an effective adjudieation which would control
the parties or any Judge or Court hearing it at a later stage,
If the consent and the decision upon the motion were so effee-
tive as to be binding upon the Court and the parties, why direet
a case to be stated for the purpose of a hearing on the merits?
A more idle proceeding, in view of the point now urged, could
hardly be ordered.

In Re Abraham Mallory Dillet (1887), 12 A.C. 459, it was
held :—

that Her Maj

shewn that by a disregard of the forms of legnl process, or by some

violation of the prine s of natural justice or otherwise, substantial
and grave injustice has been done,

ty will not review eriminal proceedings unless it be

approving in that connection of Falkland Islands Co. v. The
Queen, 1 Moo. P.CN.S, 312,

Re Abraham Mallory Dillet, 12 A.C. 459, was followed in
Ex parte Deeming, [1892] A.C. 422, and again in Er parte
Kops, Kops v. R., [1894] A.C. 650,

The prineiple thus enunciated is, I venture to think, binding
upon this Court as well as upon the Supreme Court of Canada
under its constitution and its relation to the Privy Council; but
if not actually binding, it furnishes a guide we should follow
without hesitation. My opinion upon the merits is that the eon-
victions should be affirmed.

Sik Cuarues Townsuesp, C.J.:—Before the argument was
commenced on the stated case I informed the Court there had
been an omission in the report of my charge only noticed by me
on reading the opinion of one of the Judges given on the appeal
from my refusal to reserve the question asked for. I directed
the ease to be amended accordingly. The omission was as fol-
lows :—

Then by see. 259 it is provided, eulpable homicide is murder (b)
if the offender means to cause to the person killed any bodily injury
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which is known to the offender to be likely to eause death and is reck-

less whether death ensues or not.

Also a further error in reporting the word “‘or’ when it
should have been ““and’ in a eitation given.

Counsel were then called on to proceed with their argument,
Mr. Roscoe elaimed that the opinion of the three Judges on the
appeal from my refusal was binding, or, as he expressed it, was
res adjudicata, and said nothing further.  After pointing to the
statute which made that hearing merely a preliminary hearing, as
to whether a case should be stated or not, which eould have no
binding effect on the Court now hearing the points reserved, the
argument proceeded.  One of the Judges intimated that counsel
had consented that the arguments then made should deal with
the whole matter, and that there would be no further argument.
The Deputy Attorney-General, Mr. Jenks, agreed to that so far
as it would not be necessary to repeat the argument, but said he
had not waived any right to be heard in case a reserved case was
stated—that at the time such consent was given the majority of
the Judges had intimated that they could dispose of the whole
matier at that hearing, but that afterwards all the Judges but
one had decided that a case must be regularly stated for the opin-
ion of the Court—and that for both reasons he claimed the
right to make any further argument he wished, to which the
majority of the Court agreed. At the conclusion of Mr. Jenks’
argument for the Crown the Court adjourned until the next day
for further consideration and on that day delivered judgment,
dismissing the prisoners’ contentions and affirming the convietion.

I have had the advantage in this case not only of hearing the
arguments of the counsel for the defence as well as for the Crown,
but am necessarily familiar with all the facts and eireumstances
of the case, I have also had the advantage of reading and care-
fully studying the opinions of my brethren who have taken dif-
ferent views of the questions before the Court.

After giving the best consideration to the whole matter I
have come to the conclusion that the opinion of Mr. Justice
Drysdale, concurred in by Mr. Justice Meagher, is a correct and
a full exposition of the law which must govern us on the ques-
tions reserved for the Court in this case.

Before dealing with any of these questions in detail, I would
call attention to the fact that this is not an appeal to the Court
under see. 1021 of the Code, in which it is provided that leave
to appeal may be given to the person convicted, for a new trial
on the ground that the verdict was against the weight of evi-
dence. We have no such question before us. The proceedings
now are exclusively under secs. 1014, 1015, 1016, 1018 and 1019
of the Code. Under these sections nothing ean be considered.
except such questions of law as the Judge may be asked to
reserve, either on the trial or subsequent thereto, arising out
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of the direction of the Judge. The questions asked to be
reserved in this case number 36, all of which I refused to reserve
because, as I have stated in my reasons, none of them raised any
uestion of law respecting which there conld be any reasonable
doubt and most of them raised no questions of law, unless it was
some objection to the general character of my charge in com-
menting on faets in evidence to the jury. The majority of the
Court on appeal, however, have thought proper to direct the
reservation of the questions asked for, from questions 4 to 36
inelusive, excepting No. 35,

I need hardly repeat here that those questions were not in
my opinion of a sufficiently definite character as to what the
questions of law were. As, however, they are now before us I
will express my opinion as briefly as possible on them.

I would submit generally that the fundamental error, going
through the opinions of my lrothers, Graham, Russell and
Ritchie, is that they undertake to deal more or less with ques-
tions of fact which were for the jury and not for them, under
this procedure. My brother Russell deals with the whole wmat-
ter as if it were a motion for a new trial in a civil case, appar-
ently overlooking the fact that on such an appeal he could only
consider questions of law which have been asked to be reserved
and refused. He discusses and decides questions of evidence
and weight of evidence which clearly cannot be done on such
an application as this, Take for instance this passage :—

There is positive!

no evidence whatever of any assanlt at this stage
of the procecdings, nor any evidence whatever to warrant finding that
the defendants had any intention beyond that of disarming the de
ceased. Of course there was no evidence of that inteution either,

Now the learned Judge :s I have said had no right to deal
with such a question whatever, even if he were correct, but he
is obviously incorrect, and such evidence as there was was duly
submitted to the jury for their decision as a matter of faet.
Here is the way in which it was placed in the charge before
the jury:—

Was Mr. Lea’s act in taking hold of the rel of the gun due to
the attempt of the accused to sssault him?  That is for you under
the evidence. The best way of conveying to you the meaning of this
rule is to apply it to what occurred here, If it was the unlawful act
and econduet of the accused which eaused Mr. Lea to handle the gun
in the way he did, taking the barrel in his hand and using the stock
to defend himself against their assault, they are responsible for the
consequences.

Now, I respectfully submit that this was a correct statement
of the law. I do not discuss the evidence, as I have already
indicated, that does not properly come up here.

Take again this passage :—

It is altogether possible, and I should judge highly probable, that the
deceased inflicted a mortal wound upon himself by his mauner of using
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the gun, which resulted in its accidental discharge. Tt is possible also,

though it will perhaps be considered improbable, that the fatality

resulting from the wound was not accelerated by the conduect of the
defendants any more than it was by the removal of the patient to

Halifax.

Here let me call attention to the fact that the learned Judge
is considering a question not before him and is usurping the
functions of the jury who had all the evidence before them and
" decided the other way.

Then the learned Judge puts a number of hypotheses on the
tacts which, he thinks, if they had been put before the jury fairly
and dispassionately, they might, after consideration, have come
to a different conclusion and he does not see how they could
have been rejected by the jury without more than a reasonable
doubt and that they might have reduced the crime from mur-
der to manslaughter. He seems to think that these were never
presented to the jury for their consideration. I think the best
answer to such an observation is to refer to the charge itself and
to that portion which he himself has quoted to shew that all
such considerations as were proper were fully presented for the
consideration of the jury. He further finds fault with the
charge for not explaining that the word ‘‘felony’’ had been
abolished from the Code and that it does not explain the change
which has been brought about by our amendment to the com-
mon law, but it is sufficient to point out that such an explana-
tion was unnecessary and would have had no connection with
the responsibility of the defendants in this case. They were
instructed over and over again that if these defendants were
engaged in an unlawful act, and that act was acting in a dis-
orderly manner and trespassing on Mr. Lea'’s property with the
result of what oceurred, then they were responsible for it. Vide
Code, see. 252, sub-sec. (2).

It is unnecessary further to. comment on the reasons given
by my brother Russell in his opinion, as I think they are based
throughout on an erroneous view of the statute under which the
Court were hearing the matter.

With respect to the grounds on which Mr. Justice Ritchie
decides, he seems to be under the impression that the statute
defining murder or culpable homicide (sec. 259 of the Code)
must necessarily have been read to the jury and they should
have been asked to find these questions:—

Did the defendants mean to cause the death of Mr. Lea? Did the
defendants mean to cause Mr. Lea bodily injury, known to be likely
to cause death, and were they reckless as to whether death ensued or
not !

And for this reason he thinks the law was not properly
stated.

1 might point out that it would be hardly useful to submit
such questions to the jury when I had instructed them that
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there was not the slightest evidence of premeditated murder
and that I thought they had no intention of doing anything of
the kind, not even a bodily injury, but that what occurred
arose after they came there.

I may further add that provided the Judge properly explains
the difference between murder and manslaughter and what
would constitute murder there is no necessity for reading the
statute, in fact it would, in my opinion, convey nothing that
the jury could properly understand. But whatever force there
might be in such an objection it is now elear under the amended
report that see. 259 was read to the jury.

Then again my brother Ritchie s

I think it could not he said that it

a reasonable or natural thing
for a man to point the barrel of a gun which be knows to be cocked
und loaded at his own body and strike at another with the stock,
Now with all respect I submit that whether such a thing was

reasonable is a question for the jury and not for the Judge

and more than that it is not one of the grounds asked to be
reserved in this ease. I would call attention further to ques-
tion 9 numbered in his opinion, viz, :—
Whether the direction that the defendants were responsible if he did
not do as he did, and provided that what he did was reasonable under
the eircumstances,

I can find no such question reserved under question 9 or any
other question.

Now the opinion of my brother Graham is of great length
and shews marks of great industry and study and deals in a
more detailed manner with the questions reserved and it would
be undesirable in such a brief opinion as this to go over it in
detail and point out what I consider the mistaken views therein
expressed. As in the case of the other opinions, he undertakes
to deal with questions of fact to some extent which, as I have
said before, were clearly not before him. Both he and Mr, Jus-
tice Ritchie comment on the three cases from the English reports
which were mentioned to the jury as illustrations, that a man
might be guilty of murder or manslaughter even though he
does not strike the blow which caused the death of the deceased,
but if he was the direct cause of the deceased inflieting the blow
or doing the act which resulted in his death, that he would be
responsible for it. A simple reading of the charge will shew
anyone that these cases were not put before the jury for the
purpose of shewing the difference between murder and man-
slaughter but merely for the purpose of clearing up a common
idea that because Mr, Lea held in his own hands the gun the
discharge of which inflicted the wound which approximately
contributed to his death the accused were not responsible for
that part of the affray. Therefore it was unnecessary to give the
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explanations referred to in Mr. Justice Ritchie’s opinion as to
their effect further than that.

Again it is said that the jury should have been instructed
that Mr. Lea must have been in fear of violence or assault. Now
I think that that view of the situation was over and over again
submitted to the jury. The word ‘‘fear,”” it is true, was not
used, but if langnage can convey anything, it is sufficiently
before them, The part of the charge referring to that is as
follows :—

Was Mr. Lea's aet in taking hold of the barrel of the gun duve to
the attempt of the acensed to assault him? That is for you under the

evidence, The best way to convey to you the menning of this rule is

to apply it to what occurred here. If it was the unlawful s
conduet of the accused which eanused Mr, Lea to handle the gun in
the way he did, taking the barrel in his hands and using the stock
to defend himself against their assault, they are responsible for the
l'()ll\l'('\ll‘l]4'|"4.
As very well stated in the learned Judge’s opinion referring
to the case put for illustration :—
These eases have found a place in the Code first mentioned and are
all founded upon the conditions of decensed being put in a state of
Wl in

fear by the violence of the defendants, namely, that the de

doing the aet which caused his death, was moved by a well-gronnded

apprehension of immediate violence: wnder these circumstances the
theory is that the aet of the deceased cannol be regarded as voluntary,

hoice between two evils and so is

but is merely the exercise of o
direetly dependent upon the aet ereating the condition which required
the election.

We know what oceurred here. The circumstances of what
oceurred were given in evidence before the jury. The evidence
shewed the defendants in a drunken and disorderly condition
on Mr. Lea’s private grounds in front of his house, refusing to
depart when requested, swearing at him and abusing him and
frightening his family. It shewed a bottle either thrown at
him or that he was struck at with it. It shewed a rush towards
Mr. Lea on the plank sidewalk. It shewed Mr. Lea had reversed
the gun. It shewed that he had struck one of the defendants.
It showed that he fell to the verandah wounded and these men
were around him, kicking him. Would not the jury be justified
in inferring from that that there was fear on the part of Mr.
Lea when he reversed the gun and when he struck at them?
Must they not have come towards him, or rather could not the
jury have believed that they rushed towards him with intent
of assaulting him or had assaulted him and that Lea in fear of
that used his gun as he did? Was not that sufficient to justify
the jury in finding that there was well-grounded fear of assault
or violence on the part of Lea when he struck at them? Again
it is said that the question of provocation was not properly
stated. I think it unnecessary to say more on that subject than

N
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to point to the langnage twice over in the charge. It was not

for the Judge to suggest what might be a possible cause of

provocation but to do as he has done, tell the jury that from all
that has transpired, they can judge whether there was provoca-
tion or not, and if there was, that would reduce the erime from
murder to manslanghter. The learned Judge seems to think
that the word ‘‘malice’” was not sufficiently explained to the
jury and that it was apt to confuse them. I ean only point out
that malice, and what constituted it, was over and over again,
in as clear terms as possible, explained to the jury and I think
that, notwithstanding my learned brother's opinion, such ex-
planations were more easily understood by the jury than if I
had read them a clause from the Code, as he thinks I ought to
have done, and which I did read. But when we are told by the
learned Judge as follows:—

Now in the legal se

¢ of malice there was in my opinion in this
branch of the ense nothing worth submitting to a jury
Such a statement as that, in the face of the evidence of
three or four witnesses as to the malicions feelings which these
defendants bore to Lea, 1 think requires no comment from me.
Again the learned Judge says:
I think this ense is too serioius n one to leave it to a jury to find for

murder or manslaughter aceording us thev find whether there was or

was not malice in the sense of ill-feeling, ete.

I confess that T had always thought and will continue to
think until I am corrected by a higher Court that whether there
was malice was peculiarly a question for the jury and no one
else.

Another statement in his opinion requires some obscrvation
as follows:—

Moreover, I think that this ease should not have been submitted to
the jury, as if there was no alternative, but one of either murder or
manslaughter. I have dealt with gunshot wound. If there was no
acceleration there was an alternative of acquittal,

I really am unable to appreciate such an observation when
I am told that I ought to have charged the jury that they could
acquit these defendants under the facts of the evidence, that is
to say, the jury were to be told that in face of the riotous, dis-
orderly conduct of these men, in the face of their assault upon
Mr. Lea, in the face of their maltreating, abusing him, kicking
and finally doing the acts which led to his death, that the jury
should have been instructed that they might be acquitted. It is
unnecessary to say more.

Now on the question of acceleration of death, so far as I
can form any opinion, my learned brethren have not shewn any
sound legal reason why the verdict should be set aside on that
finding. The evidence as to the acceleration of death is com-
plete. It was for the jury and not for the Court to say whether
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Mr. Lea’s death was accelerated by these defendants or not.
They have said that it did accelerate it and that is the end of
the matter.

If it were necessary for the Judge in summing up to go into
all the minutie and shades of difference in the erime for which
the prisoners have been indicted, with all the detail of a text-
book, in my view it would be almost impossible to give direc-
tions which might not afterwards, when examined under a legal
microscope, be found faulty in some minor and immaterial par-
ticular. It was for this reason that sec, 1019 was placed in the
Code, which provides that:—

No conviction shall be set aside nor any new trial direeted, although
it appeared . . . or some misdirection given, unless it appears
that some substantial wrong or miscarriage was thereby occasioned on
the trial.

Now it seems to me if I succeed in placing before the jury
the broad, general outlines and prineiples of law which shonld
guide them without material error their verdiet should not be
disturbed.

Assuming for the moment there was error in the direction on
some point, I venture to assert that in regard to the acceleration
of Lea’s death by defendants, there can be no doubt either as to
the direction or the evidence on which the jury founded their
verdict. The charge on that subject is as follows :—

Even if the man was wounded and would have died anyway, vet if
his assailants committed acts which made him die sooner, it amounts
to murder, assuming that malice was present. If the medieal testimony

satisfies you that Lea's death was hastened by the subsequent treat
ment which he

received at the hands of the accused, yon are justified on
that ground in finding them guilty of murder or manslaughter. The
Code (see. 256) is very clear about that. It says: ‘‘Everyone who,
by any act or omission, causes the death of another, kills that person,
although the effect of the bodily injury caused to such other person be
merely to accelerate his death while labouring under some disorder or
disense arising from some other cause.”’ That is this ease. Although
the prisoners may not have been responsible for inflicting the gunshot
wound, if they hastened his death by their rough treatment and ill
usage of him, subsequently, they are responsible for murder or man
slaughter according as you find that malice was or was not present,
Now I have made these observations as I deem it necessary
and right to put my views properly before the Court of Appeal
in the event of this case going further. I feel that what I have
said is very imperfect, but in view of the opinion of my brother
Drysdale, which so completely and fairly disposes of all the
questions reserved, I think it unnecessary to say more.

The Court being cvenly divided, appeal
dismissed and conviction stands.
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ATTORNEY-GENERAL FOR ONTARIO v. CANADIAN NIAGARA
POWER CO.

Judicial Committee of the Privy Council.  Present: Viscount Haldane, L.C.,

Lord Macnaghten, Lord Atkinson, and

Sir Charles Fitzpatrick,
July 22, 1912,

1. BuectrICiTy  (§ IV—41)—COMPENSATION FOR WATER POWER USED TO

OPERATE ELECTRIC POWER PLANT,

Under an agreement between the Queen Vietoria Niagara Falls Park
Commissioners and a power company, licensing the latter to exercise
certain rights in the park and in the water of the Niagara river for
the purpose of generating ¢'cctrieity and pneumatie power to be trans
mitted to places beyvond the park and requiring payment therefor at a
eified annual rental and ““in addition thereto, payment at the rate
nf the sum of one dollar per annum (with sliding seale) for e .
trical horse-power generated and used and sold or disposed of over

ieal horse-power,’” the extra payments are to be made 3
the eleetricity is generated at a rate greater than 10,000 horse-pe
as shewn by the meters, and so continve even when the generation falls
below such rate, the proper basis of ealeulation, according to the true
construetion of the elause relating to additional rentals, being the
highest amount or quantity of electrical horse-power generated and vsed
and sold or disposed of at any one time, and o ren ning (regardless
of a drop in actual use or s until a higher point of generation
and use or sale is reached

| Attorney-General for Ontario v, Canadian Niagara Power Company,
2 DL.R. 4 varied. ]

2, ELECTRICITY (§ IV—41)—GENERATION OF LIGHT AND POWER—CONTRACT

The extra price provided for in an agreement between the Queen
Vietorin Falls Park Commissioners and o power company, licensing
the company to operate an electric power plant in the park and in
the water of the Niagara river, for which the Park Commissioners, a
publie body, was to be paid “‘ for each electrieal horse-power generated
and u and sold or disposed of over 10,000 eleetrieal horse-power,'’
inelue power used by the power company for its own purposes as
well as that sold to others,

| Attorney-General for Ontario v, Canadian Niagara Power Company,
2 D.L.R. 425, affirmed on this point. |

ELECTRICITY (§ IV—41)—SALE OF ELECTRIC POWER—LEASE OF LAND AND
WATER FOR GENERATING ELECTRICITY—RENTAL VARYING  WITH
AMOUNT OF ELFCTRICAL HORSE-POWER GENERATED AND USED AND SOLD

METHOD OF CALCULATING—{ONSTRUCTION,

Where by an agreement in 1809, supplemental to an agreement in
1892, a power company stipulated to pay a specified fixed rental for
a ~(r||u of land lying by the water’s edge in a public park, together
with the use of a portion of the flow of the river as it passes, which
had been placed at its disposal for the purpose of construeting works
and generating electrieity ; and also stipulated to pay additionsal rentals
varying in amount by reference to the electrieal horse-power gener
ated and used and sold or disposed of by the company, ““such addi
tional rentals as shall be payable for and from such generation and
sale or other disposition’’ to be payable haif-yearly; the proper basis
of ealenlation, according to the true construction of the clanse relating
to additional rentals, is the highest amount or quantity of electrieal
horse-power at any one time generated and used or sold, and such
amount remains the true basis, regardless of a drop in actual use or
ale until a higher point of generation and use or sale is reached.

[Attorney-General for Ontario v. Canadian Niagara Power Company,
2 D.L.R. 425, varied on this point.]
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AppeAL from a judgment of the Court of Appeal (January
17, 1912), Attorney-General for Ontario v. Canadian Niagara
Power Co, 2 D.LR. 425, 3 0.W.N, 545, 20 O.W.R, 941, affirming
with a variation in favour of the appellants, a judgment of Rid-
dell. J. (May 16, 1910), 1 O.W.N. 127,

The question decided was as to the true construction and
effect of paragraph 2 of an agreement dated July 15, 1899, be-
tween the appellant Commissioners for the Queen Vietoria Niag-
ara Falls Park and the respondents, and set out in their Lord-
ships® judgment,

The action was brought by the appellants to recover certain
moneys alleged to be due from the respondents over and above
those which had already been paid. The payments elaimed were
in addition to a fixed stipulated rental and were based upon and
fluetuated with certain contingencies. The material words in the
above paragraph which defined the measure of those payments
are as follows :—

In addition thereto puyment at the rate of the sum of one dollar
per annum for each electrical horse-power generated and used and
sold or disposed of over ten thousand electrical horse power up to
twenty thousand eleetrieal horse power, and the further payment of the
sum of seventy-five cents for each electrienl horse-power generated awd
used and sold or disposed of over twenty thousand electrieal horse-

power, and the further

power up to thirty thousand eleetrical hors

payment of the sum of fifty cents for ench eleetrical horse power gen-
erated and vsed nnd sold or disposed of over thirty thousand eleetrieal
horse-power.

In the words above cited *“horse-power ™ as a term of mea-ure-
ment indicates the rate of generation ol electrical energy at a
given instant.  In dealing with power commercially its duration
as well as its foree is considered, and sale of horse-power means
a sale of so many horse-power hours or days or years. Contracts
for its supply, where payment is based upon actual user, are
known as peak contracts and meter contracts,  Under the former
payment is based upon the greatest number of horse-power re-
corded as tuken at any one time, representing the horse-power
actually used, as measured and shewn by indicating meters, and
is computed on each horse-power of such record from the date
thereof until a subsequent higher record, and so on.  Under the
latter payment is based either upon the number of **horse-power
hours™ ascertained from meters which compound hor-e-power and
time and give the result in horse-power hours, or upon the
“average horse-power’’ arrived at by averaging the records of
horse-power from indicating meters.

The figures of the horse-power involved in this controversy
were not in dispute.  Both parties took them from the indieating
meters in the respondents’ power-house, the half-hourly readings
of which furnished records in horse-power of the horse-power gen-
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erated and used, The issue was as to the method of dealing with
those figures. The appellants contended that, on the true con-
struction of the paragraph, payment was to be based thereon ae-
cording to the practice under what were termed peak contracts,
that is, on the greatest number of horse-power recorded at any
one time until a subsequent higher record.  The respondents con-
tended that payment should be calenlated according to the prac-
tice under meter contracts, that is, on average horse-power, ar-
rived at by taking the figures of horse-power and then averaging
or compounding them with time,

Mr, Justice Riddell’s judgment was in accordance with the
contentions of the respondents, and ruled that the additional
rental should be ealenlated on the following hasis: ““For each
day of twenty-four hours the number of horse-power hours gener-
ated as measured at the terminals of the generators in the de-
tendants’ power-house, is to be ascertained, and from this number
is to be deducted the number of horse-power hours used by the
defendants for the purposes of their own plant as measured in
the said power-house and elsewhere where used ™ ; the remainder
to form the basis on which the relit should be caleulated.

The Court of Appeal was equally divided in opinion, and so
the ruling of Riddell, J., was affirmed with a variation, {rom
which the respondents did not appeal, to the effect that the power
used by the respondents for their own purposes should be included
in the power to be paid for by them.

Nir R, Finlay, K.C., Maclunes, K.C., and Geoffrey Lawrcnce,
tor the appellants, contended that clause 2 of the agreement of
July 15, 1899, provides for an additional rvental for and from
the generation by the respondents of each horse-power over 10,000
horse-power, and does not provide for the taking of an average
of the readings of the meters or for the ascertaining of the num-
ber of horse-power hours.  The agreement deals with the unit of
horse-power and not with the unit of horse-power hour; and if
the parties had intended to deal with average horse-power, they
would have done so in express terms.  In this case the figures
of the horse-power involved are not in dispute,  Both parties have
taken them from indicating meters in the respondents’ power-
house, the half-hourly readings of which furnish records in horse-
power of the horse-power generated and used.  The issue is as to
the mode of dealing with those figures. It was contended that
the elause directed payment to be based thereon aceording to the
practice in contracts known as peak contracts. Payment should
be based upon the greatest number of horse-power recorded as
taken at any one time as actually used. Payment at a stipulated
rate is to be computed on each horse-power of such record from

the date thereof until a subsequent higher record, and so on.
The last highest record will govern the payment from its date
13—9 n.LR.
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for the remainder of the term. In this way any point of increase
in development is to be taken as the starting-point for computa-
tion thenceforth, and the words ‘“‘on generation . . . of
30,000 electrical horse-power the gross rental shall be $32,500 per
annum, payable half-yearly, and so on in case of further develop-

ment,”” indicate the intention that the rental should not revert at
the beginning of each half-year to the minimum of $15,000, but
should continue at the figure fixed by the highest previous devel-
opment until a higher development should be attained. More-
over, the appellants’ construction is supported by the provisions

that payment is to run “*from the day’’ and that half-yearly pay-
ments are to be made at eertain annual rates “‘for each horse-
power generated,’” not **generated for any period.”” The express
controlling idea of this elause is that of development, and it was
contended that that pointed to payment being made on the records
of *“‘horse-power’ and not upon the average of half-yearly or
other readings of the indicating meters. There is no difficulty
about the figures of horse-power generated and used. The maxi-
mum horse-power generated is an actual quantity ; average horse-
power is a hypothetical quantity, being the minimum horse-power
which will produce a given number of horse-power hours in a
specified time. The basis of payment contended for by the appel-
lants is the actual horse-power demonstrated by the respondents
themselves to be required for their obligations to their customers,
which obligations conld not have been fulfilled by average horse-
power, or by anything else than the full amount of such actual
horse-power as the appellants have always delivered the means
of producing, which after their contraet they could not dispose
of elsewhere.

Wallace Neshitt, K.C., and A. Monro Grier, K.C., for the
respondents, contended that the covenant for additional payment
had been rightly construed by Riddell, J., in accordance with the
contention of the respondents. Those contentions were that the
covenant was clear in its terms, namely, that the additional pay-
ment was to be caleulated on the basis of power “‘generated and
used and sold or disposed of.””  The word “‘generated’” referred
to the actual output of power. The word ‘‘used’’ limited this
by eliminating the element of waste. The words “‘sold or dis-
posed of " further limited this by eliminating power made use of
by the company for its own purposes. The result is that the pay-
ment is to be ascertained on the basis of what is generated, less
what is wasted and less what is used by the company itself, or in
other words, on the commercial output. The rate of payment
covenanted for is equally clear. The horse-power being generated
at any particular time must be measured, less waste and the re-
spondents” user.  Then caleulate the rental for the time or period
in question, ascertained by the average of meter readings, taken
by day, hour, or other interval according to reasonable conveni-
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ence ‘‘at the rate of " one dollar per annum, that is to say, by
applying the appropriate fraction thereof. The words of the cov-
enant being clear, its effect was not varied by the illustration or
example contained therein, which is governed by the words “‘as
above provided.” It was contended that the remaining portion
of clanse 2 of the agreement supported the respondents’ con-
struetion of the covenant and were inconsistent with the conten-
tion of the appellants. The words of the covenant could not be
reasonably construed as requiring that the rental is to depend
on the highest point previously reached, even for an instant, and
not upon the actual quantities generated during the half-year in
question.  Such a construction is inequitable and eontrary to the
intention of the parties as gathered from the agreement and the
surrounding cireumstances. The appellants in effeet contend that
the rental in question depends upon the capacity or state of de

velopment of the respondents’ power plant.  On the other hand,
the covenant bases the rental, not on development nor on eapacity,
but on output, not on each electrical horse-power which the plant

had the capacity to generate, but on the total eleetrical energy
actually and in fact generated, or, which comes to the same thing,

on the average electrical horse-power developed.  In order that

the appellants’ contention should prevail they must shew that

the covenant contains express words apt to give effect to such

intention, and in this they have failed.

Sir R. Finley, K.C., in reply.

July 22, 1912.—The judgment of their Lordships was deliv-
ered by

Lorp MACNAGHTEN :—The question in this case lies in a nar-
row compass. But it is one of considerable difficulty. The trial
Judge, Riddell, J., decided the question in favour of the respond-
ents. The four learned Judges who constituted the Conrt of
Appeal for Ontario were equally divided in opinion.  Moss, ..,
and Garrow, J., were in favour of aftirming the decision of the
trial Judge. Meredith, and Magee, JJ., were in favour of re-
versing that decision. And so the judgment of the trial Judge
with a slight variation was upheld.

The result is that this Board is now called upon to determine
the meaning