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PREFACE.

In these pages I have aimed to set forth the law of
Landlord and Tenant that is in foree in the Provinces and
Territories of Canada, other than Quebee, as declared by
the eourts and legislatures. The book is divided into five
parts, the first four of which are concerned with the fol-
lowing subjeets respectively: (1) Creation of the
Relationship; (2) Terms of the Relationship; (3) Change
of Parties to the Relationship; (4) Determination of the
Relationship. Part five consists of a colleetion of forms
which it is hoped will be found generally useful.

To Mr. Herbert L. Dunn, who kindly read the work in
manuseript, my thanks are due for many valuable
suggestions.

EpwiN BeLL,
Toronto, May 11th, 1904,
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THE LAW OF
LANDLORD AND TENANT.

CHAPTER I

INTRODUCTION—SOURCES OF CANADIAN LAW.

The sources of the law of Landlord and Tenant in the
Provinces and Territories of Canada, other than the
Province of Quebee, are mainly as follows: first, the com-
mon law of England as declared and interpreted by the
English and Canadian Courts; secondly, English statutes
passed prior to the time when local legislatures were es-
tablished ; thirdly, statutes, mainly provineial, having the
force of law in the several Provinces and Territories
respectively.

In any attempt to set forth the principles of a branch
of law as it exists in the Canadian provinces, reference
must be made to the laws of England upon which our own
are based. More especially is such a reference necessary
in stating the law of Landlord and Tenant, which has its
roots in a remote part, and the main principles of which
were developed and ascertained in England before Eng-
lish law generally became the rule of decision here.

The laws of England, including the common law and
the statute law, were introduced, or declared to be in
foree, or continued, and local legislatures were established,
in the several provinces at different times, and hence some
Imperial statutes are in force in one or more of the pro-
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vinees and not in others. The common law as modified by
statutes passed prior to the accession of George IIL., is the

basis of the law in all the provinces, as it was not until
about that time that any of the provinces were empowered
to legislate for themselves.

In Ontario it has been enacted that ‘““in all matters of
controversy relative to property and civil rights, resort
shall continue to be had to the laws of England as they
stood on the 15th day of October, 1792, as the rule for
the decision of the same, and all matters relative to
testimony and legal proof in the investigation of fact and
the forms thereof in the several Courts in Ontario, shall
continue to be regulated by the rules of evidence estab-
lished in England, as they existed on the day and year
aforesaid—except so far as the said laws and rules have
been since repealed, altered, varied, modified or affected
by any Act of the Imperial Parliament still having the
foree of law in Ontario, or by any Aect of the late Province
of Upper Canada, or of the Provinee Canada, or of the
Province of Ontario, still having the foree of law in
Ontario”’(a).

In Nova Secotia, which was ceded by France to Great
Britain in 1713, the laws of England up to the time of
its organization as a colony in 1758, are in force there,
save as altered by subsequent legislation. The legislature
has power to alter or repeal the provisions of any Imperial
Act, in so far as it applies to that province, and the pass-
ing of a local Act which is inconsistent with an Imperial
Act, is in effect a repeal(b).

In New Brunswick the laws of England, as they stood
when the province was organized in 1784, are in force

(a) 32 Geo. IIL ¢c. 1; RS.0. (1897), e, 111, 8. 1.

(b) See Uniacke v. Dickson (1848) 2 N.S.R. 287; Murphy v.
McKinnon (1889), 21 N.S.R, 307
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there. In case a provincial statute affirming an Imperial
Act is afterwards repealed, the Imperial Act revives(c).

In Prince Edward Island, which was ceded to Great
Britain by France in 1758, and annexed to Nova Scotia
in 1763, the laws of England were in force from the time
of its organization as a separate colony in 1769.

In Manitoba the laws of England relative to property
and civil rights, as the same existed on the 15th July,
1870, are in force, so far as the same are applicable ex-
cept where they have been altered by legislative enact-
ment(d).

By the North-West Terntorxeq Act(e) it is provided
as follows:

Subject to the provisions of this Act the laws of Eng-
land relating to civil and eriminal matters, as the same
existed on the 15th day of July, 1870, shall be in force
in the Territories, in so far as the same are applicable to
the Territories and in so far as the same have not been or
are not hereafter repealed, altered, varied, modified or
affected by any Act of the Parliament of the United King-
dom applicable to the Territories, or of the Parliament of
Canada, or by any Ordinance of the Lieutenant Governor
in Council, or of the Legislative Assembly.

In British Columbia it is provided by the English Law
Act(f) that ‘““the Civil Laws of England, as the same ex-
isted on the 19th day of November, 1858, and so far as the
same are not from local circumstances inapplicable, shall
be in force in all parts of British Columbia; provided,
however, that the said laws shall be held to be modified

(e) See Lamb v, Cleveland (1891), 19 S.C.R. 78.

(d) 51 Viet. (1888) (Dom.), c. 33; RSM (1002),c 40, 5. 24;
see Sinclair v. Mulligan (1888), 5 Mln L.R.

(e) R.B.C. (1886), c. 60, s. 11.
(f) R.S.B.C. (1807), c. 115, s, 2.

Prince
Edward
Island.

Manitoba,
15th July,
1870.

North-West
Territories,
15th July,
1870.

British
Columbia,
10th
November,
1858,
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and altered by all legislation still having the foree of law
of the Provinee of British Columbia, or of any former
colony comprised within the geographical limit there-
of”” (g).

In ascertaining or stating the law applicable to any
province, it is necessary therefore to consider, first, what
was the law of England as it stood on the day it was in-
troduced, or declared to be in force therein; secondly, how
far the law of England is applicable to that province;
thirdly, how far, if at all, it has been repealed, altered,
varied, modified or affected by subsequent legislation hav-
ing the force of law in that provinece.

In accordance with these prineiples an attempt is made
in the following pages to set forth the general law applic-
able to all the provinces alike, and to note the particular
modifications of the general law that have been made
from time to time in each province.

(g) Bee Reynolds v. Vaughan (1872), 1 B.C.R. 3.




PART 1L

CREATION OF THE RELATIONSHIP OF
LANDLORD AND TENANT.

CHAPTER II
FREEHOLD TENANCIES.
1. Tenancy in Fee Simple.

2. Tenancy in Fee Tail.
3. Tenancy for Life.

A tenant is one who holds, uses or enjoys the property

L Tenant
of another with his consent or by his permission or letting. and

& . = 4 el Tenancy.
A tenancy is, as the name implies, a holding and signifies

the right, interest or estate which a tenant has in such
property.

The law of Landlord and Tenant as the words are com- Freehold
monly used, comprises that portion of the law dealing
with estates or tenancies less than freehold which may be
deseribed with sufficient aceuracy for our purpose as lease-
hold tenancies, in contradistinetion to estates of freehold
or freehold tenancies. In order to understand more
clearly the nature and incidents of leasehold tenancies,
it will be useful to consider briefly and in outline the sub-
jeet of freehold tenancies, upon which leasehold tenancies
depend and out of which they arose.

an
leasehold.
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CREATION OF THE RELATIONSHIP,

In English law there are two kinds of freehold ten-
ancies: a tenancy in fee and a tenancy for life. Of ten-
ancies in fee there are two principal classes: a tenancy in
fee simple which on the death of the grantee descends to
his heirs generally or simply, and a tenancy in fee tail,
feudum talliatum, which descends and is limited by the
grant to a particular class of heirs, namely, to the heirs of
the body of the grantee.

1. Tenancy in Fee Simple.

A tenancy in fee simple is the highest and most ex-
tensive interest which a British subject ean hold in lands.
The most important characteristics of a tenancy in fee
simple are: (1) It is an estate held of a superior lord and
mediately or immediately of the sovereign who is the
supreme landlord or lord paramount; (2) it is an estate
of inheritance of indefinite duration; (3) it may be freely
aliened; (4) in default of heirs of the last grantee it
escheats to the sovereign, by whom or by whose predeces-
sors it was originally granted.

It is worthy of note that, in early times, property in
land had none of these characteristies, and only acquired
them in the course of a long process of development.

The earlier, perhaps the earliest, form of individual
property in land, was known as allod, or allodium, and
signified the whole or entire estate in land and was held
in absolute independence, without being subject to any
rent or other service, or acknowledgment to a superior,
It was probably equivalent to, and directly descended
from, the share which each man took in the appropriated
portion of the domain of the group to which he belonged—
tribe, family, or village community(a). In remote times
allodial ownership gave place to an estate in land called

(@) Maine: Early Law and Custom, p. 339,
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a feud or fee so named from a word appearing under a
variety of forms—feudum, feod, feof, fief, or feu—which
signified property in general.

Before the Norman conquest of England, the feudal
system of land tenure obtained in western Europe, and if
not in existence in England under the Saxon kings, was
introduced by William the Conqueror, and its main fea-
tures were incorporated in the common law under the
Norman kings and their courts of justice. After the
battle of Hastings, the lands of those who opposed the
Conqueror were treated as forfeited and were granted by
him in extensive tracts to the great barons and chief lords
who were hence called tenants in chief. The chief lords
in turn subdivided part of their lands among their own
followers, a class of inferior tenants called vassals or
feudatories,

These grants of land were regarded, according to the
construction placed upon them by the King and his
officers of justice, not as absolute gifts, but as held of the
king or chief lord, as the case might be, on condition of
fealty and service to him, in which if they failed, the
lands would be forfeited and the king or chief lord might
resume them as his own. In other words the estate which
a tenant took was called a feud or fee and was an estate
in land granted by and held of the king or a superior
lord, usually as a reward for military service and allegi-
ance, and on condition of services to be rendered in the
future, in default of which the land was to revert to the
grantor in whom the dominion or ultimate property re-
sided, and who was hence called the dominus or lord of
the land.

The essential and fundamental principle of a feud was,
that it was land held of another by a limited or conditional

Feudal
tenure.
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estate, the property being in the lord, the usufruect in the
tenant(b).

When lands came to be first divided into feuds by a
king or military leader on the conquest or occupation of
new territory, they were not inheritable. As they were
free gifts of the lord to his vassal, they were held merely
at the will of the lord, who was the sole judge whether his
tenant performed his services faithfully. Afterwards as
the necessity for military services became less pressing,
and agriculture more important, the tenancy of the feuds
became more certain and permanent. They came to be
held for one or more years, then for the life of the ten-
ant on whose death they reverted to the grantor, and at
length were inherited by the adult sons of the tenant;
infants, females and others incapable of bearing arms, or
rendering the services required, being excluded. In pro-
cess of time, under the influence of new conditions, they
came to be inheritable generally, and a feud granted to a
man and his heirs in general terms, descended to all his
male deseendants in infinitum, the sons at first taking in
equal shares, and afterwards the eldest son to the exelu-
sion of all the rest, by analogy to honorary feuds or titles
of nobility which came to be introduced, and which, not
being of a divisible nature, descended according to the
rule of primogeniture(c). And as early as the time of
Henry II. land held in fee simple descended on an in-
testacy to collateral as well as lineal heirs, and to female
in default of male heirs.

The rule by which the eldest son succeeded to the fend
or fee under a grant to a man and his heirs, to the exelu-
sion of other children, commonly called the law of primo-
geniture, is, with some exceptions, still in force in Eng-

(b) Sullivan: Introduction to O'Curry’s Ancient Irish, p. cexxii.
Armour: Real Property, p. 32
(e) Armour: Real Property, p. 34.
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land. In certain boroughs and in the County of Kent,
the equal division of lands continues to prevail as a local
custom(d). The law of primogeniture was also in force
in this country until the first day of January, 1852, when
it was abolished by the Inheritance Act(e), which pro-
vided that in case of intestacy all the children should in-
herit the estate in equal shares,

As feuds were at first not inheritable, so they were
originally inalienable, A tenant of a fee could neither
sell, mortgage nor even devise it without the consent of
his lord ; nor could the lord transfer his interest to another
without consent of the vassal. The feudal obligation be-
tween lord and tenant was personal and reciprocal in its
nature. The lord was entitled to the personal services of
his tenant, and could object to the transfer of the land
to one who might prove less able to preform them. On
the other hand the tenant was entitled, in return for
military services and allegiance, to the protection of his
lord and could object to the transfer by the lord of his
dominion in the land to one who might be less able to give
such protection. But the law gradually underwent a
change and it became customary to make transfers with-
out consent until the passing of the statute Quia Emp-
tores which gave entire freedom of alienation.

At the present day, as we have seen, a fee simple, on
a failure of heirs of the last grantee, escheats to the
sovereign,

Prior to the year 1290, where a tenant held lands of a
superior lord he might have granted to another the whole
of his lands to be held of the lord, and such a grant would
have operated to create a tenancy between the lord and
the new grantee. In case, however, the tenant granted

(d) Digby: History of the Law of Real Property, p. 84.
(e) 15 Viet. (1851), c. 6.
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only a part of the lands held by him, it operated under
the common law to ereate anew the relation of lord and
tenant with all its incidents, between grantor and grantee,
the original tenant becoming a lord to the new grantee
and having the advantageous rights over the land which
formerly belonged to the chief lord. This practice on
the part of tenants of subdividing their feuds, or sub-
infeudation as it was called, and granting them to inferior
tenants to bhe held of themselves, soon became general.
One effect of this was that on a failure of heirs of the
last grantee the land escheated not to the chief lord, but
to the last grantor, .

In the year 1290, the Statute of Westminister IIL(f),
commonly called the statute Quia Emptores, from the
Latin words with which it begins, was passed. It was in
effect a compromise, as it recognized on the one hand the
right of every tenant in fee simple to sell the whole or
part of his lands, but on the other, provided that a sale,
whether of the whole or of a part of the land, should have
the effect of creating a tenancy between the chief lord
and the new grantee who simply stepped into the place
of the original tenant and assumed all the duties and
obligations under which he held. The first three sections
of this Statute as re-enacted in Ontario(g) are as follows:

2. Forasmuch as purchasers of lands and tenements of the fees
of great men and other lords, have many times heretofore entered
into their fees, to the prejudice of the lords to whom the freeholders
of such great men have sold their lands and tenements to be holden
in fee, of their feoffors, and not of the chief lords of the fees, whereby
the same chief lords have many times lost their escheats, marriages,
and wardships of lands and tenements belonging to their fees; which
thing seemed very hard and extreme unto those lords and other great

men, and moreover in this case manifest disinheritance: It is there-
fore provided, and ordained, that from henceforth, it shall be lawful

(f) 18 Edw. 1. (1200), ¢. 1.
(9) RB.0. (1807), Vol. 111, e. 330, ss. 2, 3 and 4.
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FREEHOLD TENANCIES,

to every freeman to sell at his own pleasure his lands and tenements,
or part of them, so that the feoffee shall hold the same lands or
tenements of the chief lord of the same fee, by such service, and
customs as his feoffor held before.

8. And if he sell any part of such lands or tenements to any, the
feoffee shall immediately hold it of the chief lord, and shall be forth-
with charged with the services, for so much as pertaineth, or ought
to pertain to the said chief lord for the same parcel, according to
the quantity of the land or tenement so sold: And so in this case
the same part of the service shall remain to the lord, to be taken by
the hands of the feoffee, for the which he ought to be attendant and
answerable to the same chief lord, according to the quantity of the
land or tenement sold, for the parcel of the service so due.

4. And it is to be understood, that by the said sales or purchases
of lands or tenements, or any parcels of them, such lands or tene-
ments shall in no wise come into mortmain, either in part or in
whole, neither by policy nor craft, contrary to the form of the
statute made thereupon. And it is to wit, that this and the two
preceding sections of this Act extend only to lands holden in fee
simple.

From that time forward the transferee of land became
tenant to the chief lord or to the king. By successive
transfers the tie between the mesne lord and the tenant
became weakened and in many cases altogether obliterated.
Finally when, by a statute passed in the year 1660(h), all
the valuable incidents enjoyed by the chief lord were
abolished, the relation between the chief lord and his
tenant of the freehold fell into abeyance, and the free-
holder became for all practical purposes the owner of the
soil. In England at the present day, in the great majority
of cases, no intermediate lord is recognized, the tenant of
the fee holding directly of the Sovereign, as chief lord or
lord paramount, to whom as the successor of the original
grantor the land in a failure of heirs escheats(1).

(h) 12 Car. I1. (1660), c. 24,

(i) Digby: History of the Law of Real Property, p. 100;
Armour: Real Property, p. 55.
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2. Tenancy in Tail.

The fee or estate held by a tenant in tail is one that
is limited by the grant to the heirs of the body of the ten-
ant, and is called a fee tail, (feudum talliatum), as op-
posed to a fee simple which is granted to the tenant and

his heirs generally or simply. As this species of estate is
rare in this country(k), it is unnecessary to outline the
course of its <|<’\|'Inpn|('nl, or the modes ||_\’ which it may be
converted into a fee simple. While, however, it remains
an estate tail it differs in one important respect irom a fee
simple. On a failure of heirs the estate reverts to the per-
son by whom it was created or his representative, who is
thence called the reversioner and who has an estate in re-
version expectant upon the estate tail. When a person
grants an estate in fee simple he thereby divests himself
of all estate in the land which on a failure of heirs, in this
country at least, reverts to the erown. ‘‘There cannot,”
said Lord Selborne, ‘‘in the usnal and proper sense of the
term, be a reversion expectant upon an estate in fee
simple’’(1). The only exception to this rule appears to be
where a corporation is the grantee of an estate in fee
simple and is dissolved whilst holding the lands. In that
case the lands go by reversion to the grantor and not to
the Sovereign(m). This contingent interest should per-

haps be called, not a reversion, but a possibility of reverter.
3. Tenancy for Life

The last species of freehold tenancies which remains
to be noticed is a tenancy for life. The estate of a ten-

(k) Estates tail have been abolished in Nova Scotia and New
Brunswick by statute,

(1) Attorney-General of Ontarid v. Mercer (1883), 8 App. Cas.
767,

(m) Armour: Real Property, p. 270,
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ant for life is an estate of freehold, but it is not a fee as a
fee implies an estate of inheritance. But an estate for
life like an estate tail, is held of the immediate reversioner
or his representative, to whom it reverts on the death of
the tenant or person for whose life it is held.

A freehold tenancy was created by a grant of the land
by the lord to his vassal, accompanied by open and notori-
ous delivery of possession in the presence of other vassals.
In later times a grant of land was commonly evidenced
by deed, although at common law a deed was unnecessary,
the use of appropriate words, dedi et concessi, and cor-
poral investiture, ecalled livery of seisin, being all that
was essential to vest an estate in the grantee. A grant of
land in this way to a man simply, without adding any-
thing to limit the estate he was to take, operated as a con-
veyance of an estate or tenancy for his life. In order to
create a tenancy in fee it was necessary that the grant
should be expressly made to the grantee and his heirs, in
the case of a fee simple, or to the grantee and the heirs of
his body in the case of a fee tail. In some provinces of
Canada this is still necessary, but in Ontario on the 1st
of July, 1886, an Act was passed which dispensed with
the necessity to use technical words of inheritance in a
conveyance of an estate in fee simple or in fee tail. It
is sufficient if the words ‘‘fee simple,”’ ‘“‘in tail,”’ be used,
or any other words sufficiently indicating the limitation
intended (n).

(n) R.S.0. (1807), c. 119, &, 4.
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CHAPTER III

LEASEHOLD TEN/

1. Leasehold Tenancies Generally.
2. Tenancies at Will,

3. Tenancies for Recurring Periods.
4. Tenancies for a Fized Term.

5. Tenancies for Life.

6. Tenancies by Sufferance.,

1. Leasehold Tenancies Generally.

It being a settled prineiple of English law that all
land is held ultimately of the Sovereign, the relation of
Landlord and Tenant in its widest sense is nearly co-
extensive with the possession or ownership of land(a). But
it is in a narrower sense that the words are ordinarily
used. As the relations of lord and tenant and the inei-
dents of freehold tenancies gradually came to be of less
importance, and in great part to disappear, the words
landlord and tenant began to be used with reference to a
new species of estate of growing importance, called a term
or an estate for years, until at the present day the words
are used to designate almost exclusively the parties inter-
ested in such an estate,

A term is created wherever a person being possessed
of an interest in real property grants to another an estate
or interest generally less than the grantor possesses there-
in, to hold for a time certain or capable of being made
certain, usually in consideration of a periodical payment
of rent in money or money’s worth. A term (terminus)

(a) Co. Litt, 65a; 2 Black. Com, 51,
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or a term of years is so called because its duration is
limited or is capable of being determined at a fixed time,
as distinguished from a freehold estate the duration of
which is uncertain.

A term or an estate for years is created by a lease,
which means in law simply a letting into possession, and
is hence called a leasehold estate or tenancy, and the
parties to it lessor and lessee.

The lessee is sometimes called the termor, or owner of
the term, the word ‘‘term’’ being used to signify not only
the period during which the tenancy is to exist, but also
the estate or interest of the tenant. The lessor being the
person to whom the property reverts on the termination
of the tenancy is sometimes called the reversioner or
owner of the reversion.

Reversion must be distinguished from remainder. A
reversion is the undisposed of interest in land which
reverts to the grantor after the exhaustion of the parti-
cular estate, as, for example, an estate in tail, an estate
for life, or an estate for years, which he may have created.

A remainder, on the other hand, is that residue of an
estate in land depending upon a particular estate and
created at the same time. Thus if A. being possessed of
an estate in fee simple grants an estate for life to B., his
interest in the land is then a reversion expectant on the
estate for life. If however at the same time A. grants an
estate to B. for life and subject thereto an estate to C. in
fee, A. no longer has a reversion, and C.’s estate is called,
not a reversion, but a remainder expectant on the estate
for life. A reversion, although it may be assigned, con-
veyed or devised, can never be ereated by deed or will. A
remainder on the other hand can never arise except under

a deed or will(d).

(b) Armour: Real Property, p. 234,
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A leasehold tenancy is called an estate for years,
although the period for which it is granted is less than
a year, a year being the shortest term of which the law
takes notice(c).

The distinetive characteristic of a freehold tenancy is
the uncertainty of the period at which it will come to an
end. It is essential to an estate for years that the period
of its temination shall be fixed from the beginning, or at
least be capable of being fixed(d).

Originally a term of years was not regarded as an
estate but merely as a personal right. The only estates
known to the early law were estates of freehold, the feudal
organization not properly including the relation of a re-
versioner and a termor for years. The steps by which
terms of years became established and recognized by law
as estates, although at present of little practical import-
ance, yet serve to show in what way they came to be
classed as personal property, and to descend to the execu-
tor instead of the heir, as well as to illustrate other legal
principles of leasehold tenancies.

Terms of years were in early times, as at the present
day, often granted by deed and otherwise to farmers and
husbandmen who in consideration thereof agreed to pay
rent in corn, cattle or money. Yet their possession was
deemed of little consequence, and they themselves were
looked upon more as mere bailiffs who accounted to the
freeholder for the profits of the land at a fixed price than
as having any property of their own. From this concep-
tion of the early relation is derived the principle that the
possession of the tenant is the possession of the: land-

lord(e).
(e) Armour: Real Property, p. 134,

(d) Digby: History of the Law of Real Property, p. 197.
(e) Armour: Real Property, p. 140,
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The lease creating the term conferred no estate, and
hence if the lessee was wrongfully dispossessed by the
landlord, he had no means of recovering possession, as, by
the doetrine of the common law, possession of land could
only be recovered by one having an estate therein, that is,
an estate of freehold. The lessee’s only recourse was a per-
sonal action for breach of the agreement. To remedy this
injustice, a particular form of the writ of covenant was
invented to enable the lessee to recover the term, as well
as damages. This new remedy, however, afforded only a
partial relief, as it was effective only against the landlord,
who might part with his estate after creating the term,
and put the grantee in possession. In such a case the
tenant could not bring his action of covenant to recover
the term against the landlord, as he was not in possession,
nor against the grantee as the grantee had not made the
covenant, covenants running with the land being as yet
unknown. To provide a further remedy, a new writ was
invented in the reign of Henry IIL called Quare ejecit
infra terminum, by which the lessee was enabled to re-
cover possession from the grantee of the landlord. Another
writ, called ejectio firmae, first introduced in the reign of
Edward III., enabled the tenant to proceed against a
stranger who had ousted him from possession. This writ
was afterwards greatly extended in its scope and became
in the form of an action of ejectment the appropriate means
of asserting the right to the possession of land in all

cases, and was used as a substitute for all forms of real
actions,

Notwithstanding these provisions there was still one case
where a lessee's right to possession could be defeated. 1If
a reversioner in a collusive aetion to recover possession
allowed judgment to go against him by default, or as it
was technically called, suffered a recovery, a lease pre-

BELL—2
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viously granted by him had no validity against the sue-
cessful plaintiff, who claimed on a supposed title para-
mount to the title of the reversioner, and the lessee could
not prevent the destruction of his term because, having
no estate he had no locus standi to intervene in an action
of recovery. This hardship was partly remedied by the
Statute of Gloucester(f), but it was not until the year
1530 that the leaseholder was wholly protected against
a proceeding of this nature by an Act which enabled
termors to falsify judgments obtained in eollusive actions
of recovery(g).

Thus the interest of a tenant for years was protected
at all points and became recognized by law as an estate
in land, or a right of property which he might assert, not
only against the landlord, but against all the world(h).

Before a term became thus established as an estate it
was looked upon as a mere personal right, and devolved on
the death of the lessee within the term, like other personal
property, upon his executor or administrator. After
it eame to be regarded us property in land it continued to
devolve, as was natural, upon the personal representatives
of the lessee and thus came to be classed with personal
property.

In this way terms of years, being estates in land and so
partaking of the nature of real property, and also being
of the nature of personal property by reason of its de-
volving on the personal representatives, acquired in the
language of jurists the hybrid name of chattels real(i).

Leasehold tenancies may be conveniently divided into
five classes: (1) a tenancy at will; (2) a periodic tenaney,

(f) 6 Edw. I, c. 11,

(g) 21 Henry VIII (1530), c. 15.

(h) Challis: Real Property, p. 46; Digby: History of the Law
of Real Property, p. 199; Armour: Real Property, p. 140,

(i) Dighy: History of the Law of Real Property, p. 145.
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as from week to week, from month to month, from quarter
to quarter, or from year to year; (3) a tenancy for a fixed
term; (4) a tenancy for life, either for the life of the ten-
ant or for the life of another; and (5) a tenancy by suf-
ferance which is the tenaney of one who comes in by right
and holds over without right, as for example, a tenant for
a fixed term who continues in occupation without the
owner’s permission after his term has expired.

These tenancies are distinguished by the manner in
which they arise, by their duration or by the modes in
which they arc determined.

Tenancies may arise by express agreement or by im-
plication of law, or partly by express agreement and partly
by implication of law. Thus, a tenancy for a fixed term,
or for life, can only arise by express agreement between
the parties. A tenaney by sufferance can only arise by
operation of law; it can never arise by agreement for if
the person entitled to possession assented, it would be a
tenancy at will. A tenancy at will or a periodie tenancy
may arise by express agreement or, as more frequently
happens, by construction or operation of law.

The relation of landlord and tenant or a tenancy arises
or ig created expressly by a lease or letting, technically
called a demise, a transaction by which the one permits
the other to enter into or retain possession either for a
definite term or for an indefinite term that may be ended
by definite acts of the parties.

Tenancies are further distinguished by their duration,
Thus a tenancy by sufferance, or at will, or a periodic
tenancy, not being for a fixed time, may continue indefin-
itely until some act is done to put an end thereto, while
a tenancy for a fixed term or for life endures no longer
than the time agreed upon.

How dis-
tinguished.

Mode of
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The important distinetion between these classes of ten-
ancies is the mode by which they may be determined. A
tenancy at will may be determined at any time by either
party. A periodic tenancy may be determined by either
party upon a specified notice to the other, A tenancy for
a fixed term, or for life, comes to an end, in the absence
of any express stipulation to the contrary, by effluxion of
time, or by the death of the tenant or other person for
whose life he holds. A tenaney by sufferance, it would
seem, is only determined by the tenant’s going out of pos-
session or by his eviction.

2. Tenancies at Will.

A tenancy at will may, like a tenancy for years, be
created by express contract but it more often arises by im-
plication of law, as, for example, where an intending pur-
chaser enters upon the land before the conveyance is exe-
cuted. In that case he is not a trespasser for he enters
by permission of the owner, and as he is not yet the owner
and may never be if the transaction falls through, the law
considers him a tenant at will(j).

The mere fact of occupation by permission of the
owner, without more, creates a tenancy at will(k).

Where a person is permitted to occupy premises rent
free, as for example, a cestui que trust by his trustee, or
a minister of a church by the trustees of his congregation,
he is prima facie a tenant at will(l).

A tenancy at will also arises where a person has entered,
or continues in oceupation with the owner’s permission,

(j) Doe vy, Chamberlaine (1839), 5 M. & W. 14; Howard v. Shaw
(1841), 8 M. & W. 118.

(k) Doe v, Wood (1845), 14 M. & W, 682,

(1) Day v. Day (1871), L.R. 3 P.C. 751; Lynes v. Smith, [1899)
1 Q.B. 486; Garrard v. Tuck (1849), 8 C.B. 231; Melling v, Leak
(1855), 16 C.B. 652; Doe v. Jones (1830), 10 B, & C. 718.
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but no definite agreement has been made for the continu-
ance of the occupation or for the rent to be paid. Thus
where a person is let into possession pending negotations
for a lease or sale of the premises to him a tenancy at will
arises by implication of law(m), and if the negotations
are not concluded the tenancy may be determined by a
demand of possession(n). And so a debtor in possession
of lands which have been sold for a debt at a sheriff’s sale
on a judgment against him is quasi tenant at will to the
purchaser(o). And generally speaking wherever a per-
son, other than a servant or agent, is placed in possession
by the owner for no stated time he becomes tenant at
will(p).

So where the term agreed on is for a longer period
than three years from the making thereof, or the rent re-
served is less than two thirds of the full improved value
of the land, and the demise is not evidenced by writing
the tenancy is declared by the Statute of Frauds to be a
tenancy at will only(q).

Formerly, where a tenant entered into possession under
an agreement for a lease, as opposed to a present demise,
he became a tenant at will, and if he paid rent with refer-
ence to a holding for a year he became a tenant from year
to year. But since the passing of the Judicature Act by
which equitable as well as legal jurisdietion may be exer-
cised by the same court it has been held that an agreement
for a lease, if capable of specific performance, confers on

(m) Howard v. Shaw (1841), 8 M. & W. 118; Doe v. Pullen
(1836), 2 Bing. N.C. 749.

(n) Lennox v. Westney (1880), 17 Ont. 472.
(0) Doe d. Armour v. McEwen (1834), 3 0.8. 493.

(p) Doe v, Jones (1830), 10 B. & C. 718; 34 R.R. 485; Doe v,
McKaeg (1830), 10 B. & C. 721; 34 R.R. 5561.

(g) 29 Car. IL, c. 3, 8. 1; R.S.0. (1897), Vol. IIL,, c. 338, s. 2.
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CREATION OF THE RELATIONSHIP,

a tenant in possession under it a tenancy for the whole
term(r).

In the case of letting for a year where the tenant holds
over with the consent of his landlord, the implication
arises not of a tenancy at will but of a tenancy from year
to year(s).

A tenancy at will may become a periodic tenancy, as
a tenancy from year to year, on payment and acceptance
of rent with reference to a yearly holding or some aliquot
part of a year(t). But rent may be reserved upon a lease
expr.eased to be at will, and in such a case the payment of
rent will not operate to change an express tenancy at will
to a periodic tenancy(u).

A tenaney at will may be determined at any time either
by act of the parties or by implication of law. A mere de-
mand of possession by the lessor, an assignment of the
lease or the reversion, or the death of either party, or any
act inconsistent with such a tenancy, will operate to deter-
mine it. Thus where the lessor entered on the premises
and cut stone without the permission of the lessee the ten-
ancy was held to be determined(v). So, if the lessee assign
his holding to another and the lessor have notice of the
assignment this will determine the tenancy, for a tenancy
at will is not assignable; and if the assignee enter the land
he becomes a trespasser. But if the landlord have no
notice of the assignment he may distrain for rent(w).

(r) Walsh v, Lonsdale (1882), 21 Ch. D. 9; see Chapter VI,

(8) Dougall v, MoCarthy, [1893] 1 Q.B. 736.

(t) Com v. Bent (1828), 5 Bing. 185.

() Doe v. Cox (1847), 11 Q.B. 122; Doe v. Davies (1851), T
Ex. 89.

(v) Doe vy, Turner (1840), 7T M., & W. 226; 0 M, & W. 643,

(w) Carpenter v, Collins (1605), Yelv. 73; Pinhorn v. Souster
(1853), 8 Ex. 763.

97,




LEASEHOLD TENANCIES,

A tenancy at will is determined by a mortgage of the
premises by the landlord as soon as such mortgage comes
to the knowledge of the tenant. If the tenant continues
in possession, a new tenancy may be created for the pur-
pose of preventing the Statute of Limitations running
against the landlord, notwithstanding the fact that such
tenancy would not have been valid as against the mort-
gagee(x).

Where a mortgagor, remaining in possession upon the
execution of the mortgage, has the right under the pro-
vision for quiet possession until default to enjoy the prem-
ises, but for no determinate period, his tenancy thereunder
becomes a tenancy at will, and such provision is, therefore,
not inconsistent with an express tenancy at will at a half-
yearly rent(y). And where in such a case the mortgagor
hds made default his continuance in possession is still as
tenant at will(z).

3. Tenancies for Recurring Periods.

The principle kinds of periodic tenancies are weekly,
monthly, quarterly and yearly tenancies, and their chief
characteristics are (1) that they may be determined by
the landlord or the tenant on giving notice to the other
of a specified length of time, ending with a recurring
period of the tenancy, and (2) that they may continue
indefinitely if notice is not given to determine them. Thus
a tenancy from year to year does not determine and re-
commence every year. The tenant has a term of one year
at least, and a growing interest during every year there-
after springing out of the original contract, until notice

(@) Jarman v. Hale, [1809] 1 Q.B. 994,

(y) Pegg v. Independent Order of Foresters (1901), 1 Ont. L.R.
97, following Doe d. Diwzie v. Davies (1851), 7 Ex. 80.

(2) Ibid.

Kinds of
periodic
tenancies.
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is given to determine it; and the rule is the same with
regard to other periodie tenancies(a).

The notice that is necessary to determine a periodie
tenaney, technically called a notice to quit, was originally
required to be a notice of such length as was reasonable
under the circumstances of each particular case; but the
length of notice that in the absence of express stipulation

is sufficient and necessary to determine a weekly, monthly,
quarterly or yearly tenaney has now been fixed (except in
Nova Scotia and New Brunswick), either by statute or
judicial decision or both, at a week, month, quarter, or half-
year respectively, and ending with same week, month,

quarter or year of the tenancy. Thus, a yearly tenancy
which commenced on the first of March can only be
determined on some subsequent first of March by notice
given half a year or more previously thereto.

In Nova Scotia, the length of notice required to deter-
mine a weekly, monthly or yearly tenancy has been fixed
by statute at a week, month and three months respec-
tively (b).

In New Brunswick, a week’s notice is required to deter-
mine a weekly tenancy; a month’s notice, for a monthly
or quarterly tenaney; and three months’ notice, for a half-
yearly or yearly tenancy(bb).

A fuller discussion of the law respecting determination
of periodie tenancies is to be found in chapter XXVI,

On a tacit re-letting from year to year after a term
of years, the new tenancy is deemed to have commenced
on the same day as the day of commencement of the orig-
inal term(c¢). But this is a question of fact to be decided

(a) Cattley v. Arnold (1859), 1 J. & H. 651; Gandy v. Jubber
(1865), 9 B. & S, 15; Bowen v. Anderson, [1894] 1 Q.B. 164.

(b) R.S.N.S. (1900), e, 172, 8. 16.

(bb) C B. (1004), c. 153, 8. 27.
(e) Roe d. Jordan v. Ward (1789), 1 H. Bl 96,
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upon a consideration of all the circumstances of the
case(d).

A periodic tenancy as, for example, a tenancy from
year to year may be created by express agreement. But
a tenancy from year to year more commonly arises by
implication of law from the acts of the parties after the
lessee has been let into possession. Such a tenancy usu-
ally arises after a tenancy by sufferance, a tenancy at will,
or after a term that has expired, or has been otherwise
determined ; or it may arise after entry under a lease that
is void by reason of the omission of some legal require-
ments.

A tenancy at will was the earliest form of tenancy less
than freehold known to the law, and out of it arose the
tenancy from year to year, It was found by both parties
to a tenancy at will to be exceedingly inconvenient to have
interests so much at the merey of the other, and the lessee
especially suffered hardships, as he might, after sowing
his erop, lose the benefit of his industry at the mere cap-
rice or pleasure of his lessor. Hence arose the doetrine
of emblements whereby if a lessee at will should sow his
land, and the lessor should, before harvest, determine the
tenancy the lessee should have the erop, and free ingress,
egress and regress to reap and carry it away(e).

Tenancies at will were not favoured by courts of law
and in order to prevent injustice, the judges seized upon
every circumstance tending to show a contrary intention.
Thus, if the rent was paid yearly, the law presumed that
the parties intended to create a yearly tenancy, and not
a tenancy at will. And it seems now to be settled that if
a person enters into, or remains in, possession under ecir-
cumstances which would constitute him tenant at will, and

(d) Walker v, Godé (1861), 6 H. & N, 504.
(e) Armour: Real Property, p. 144.
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pays a yearly rent, he will, in the absence of express stipu-
lation and of circumstances which rebut that presumption,
be deemed to be a tenant from year to year(f).

But a yearly rent may be reserved upon a lease ex-
pressed to be at will, and in such a case the payment of
rent. will not have the effect of creating a tenancy from
year to year against the expressed intention of the
parties(g).

A tenancy from year to year, created by the attorn-
ment of a mortgagor to a mortgagee, is not turned into a
tenancy at will by a power to re-enter without notice(h).

Mere occupation of premises and payment of a yearly
rent to the owner, without a more definite agreement, is
sufficient to constitute a yearly tenancy(i).

Where A., a tenant for life of two lots, gave B. oral
permission to occupy one lot and build upon it, on condi-
tion that he should pay the taxes on both lots, and B. ac-
cordingly went on and built, and paid the taxes for several
years, it was held that a yearly tenancy had been created,
and that A. could not eject B.’s sub-tenant without notice
to quit(j).

A letting at an annual rent constitutes a yearly tenancy,
which continues at the same rent for the second year as
the first, if the tenant remains in possession of the prem-
is and the landlord may distrain for the first year’s
rent at the end of the second year; and the fact that half

a year’s rent is in arrear does not determine the tenancy

(f) Doe d. Martin v. Watts (1797), 7 T.R. 85; Doe d. Tucker v.
Morse (1830), 1 B, & Ad. 365; Berry v. Lindley (1841), 3 M. & Gr.
498; Lee v. Smith (1854), 9 Ex. 662; Doe v, Crago (1848), 6 C.B.
90,

(g) Doe v. Cox (1847), 11 Q.B. 122,

(h) In re Threlfall (1880), 16 Ch. D, 274.

(i) Birchall v. Reid (1874), 35 U.C.R. 19.

(j) Davis v. McKinnon (1871), 31 U.C.R. 564,
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LEASEHOLD TENANCIES.

at the end of the first year, so as to make it necessary to
distrain within six months afterwards(k).

Where a lease for ten years at a yearly rent contained
a proviso that if the lessor should sell the lands during
the term, the lessee should give up possession on six months’
notice, and a sale was made and notice given, it was held
that acceptance of rent by the purchaser after expiry of
the notice, gave rise to a yearly tenaney(l).

The receipt of rent by the wife, with the husband’s
assent, from a tenant of her estate after the expiration of
a term, creates a tenancy from year to year(m).

Where an incorporated company oceupied certain
premises under a verbal agreement for a year, and con-
tinued in possession thereafter and then went out, paying
rent for the time the ecompany was actually in possession,
it was held that, as there was no lease under sesl, the com-
pany was not liable as tenant from year to year, but only
for use and occupation while actually in possession(n).

A yearly tenancy may arise under a lease that is void
at law by reason of some informality in the lease if rent
is paid with reference to a yearly holding(o). Thus a

lease by a tenant for life which he is not empowered by’

any instrument or Act of Parliament to make, is void as
against the remainderman; but acceptance of rent by him

(k) McClenaghan v. Barker (1844), 1 U.C.R. 26.

(1) Manning v. Dever (1875), 35 U.C.R. 204,

(m) Johnson v, McLellan (1871), 21 U.C.C.P. 304,

(n) Garland Co. v. Northumberland Co. (1900), 31 Ont. 40, fol-
lowing Findlay v, Bristol and Ezeter Railway Co. (1852), 7 Ex. 409,

(o) Doe v. Bell (1793), 5 T.R. 471; Clayton v. Blakey (1708),
8 T.R. 3; 4 R.R. 575; Richardson v. Giffard (1834), 1 A. & E. 52;
Doe v. Collinge (1849), 7 C.B. 930; Lee v. Smith (1854), 9 Ex. 662;
Doe v. Taniere (1848), 12 Q.B. 908; Martin v, Smith (1874), L.R.
9 Ex. 50.

217
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from the lessee after the death of the tenant for life raises
a presumption of a new tenancy from year to year(p).

A lease for life at a nominal rent, although it eould
not pass a freehold interest, would operate as a lease from
year to year(q).

A lease at a yearly rent, to come to an end as soon as
a third person ‘‘shall vacate the said premises or cease
to reside thereon,”” does not operate as a lease for years
owing to the uncertainty of the termination thereof, but
as a tenancy at will until payment of rent, when it be-
comes a tenancy from year to year, and such tenancy can
be determined only by a proper notice to quit(r).

Formerly where possession was taken under an agree-
ment for a lease, and a yearly rent paid, the tenant was
deemed in law to be a tenant from year to year, upon such
of the terms of the agreement as were consistent with a
yearly tenancy(s).

Thus, a lease in writing, but not under seal, for five
years, was held to create a tenancy from year to year for
five years determinable during that time by half a year’s
notice, and after the end of the term the lessee was bound
to give up possession without notice(t).

So, where an agreement was made whereby the lessor
agreed to permit the lessee to work a farm during the
lessor’s life, on condition that he should do so in a farmer-
like manner, and deliver as rent one-third of the erops,
it was held, as the instrument was inoperative to create

(p) Doe d. Martin v, Watts (1797), 7 T.R. 83; 4 R.R. 387. See
Chapter IX.

(g) Doe d. Lawson v. Coutts (1837), 5 0.8. 499,

(r) Reeve v. Thompson (1887), 14 Ont. 499,

(8) Doev. Smith (1827), 1 Man. & Ry. 137.

(t) Caverhill v. Orvis (1862), 12 U.C.C.P. 392; see also Tress v.
Savage (1854), 4 E. & B. 36; Osborne v. Earnshaw (1862), 12
U.C.C.P. 267.
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LEASEHOLD TENANCIES,

a life estate, the lessee became a tenant from year to year
on the terms of the agreement(u).

Where the lessee claimed title by virtue of an agree-
ment contained in letters written to him under the terms
of which he was to have possession for ten years upon cer-
tain conditions, which he had performed, it was held that,
as there was no lease under seal, he became a yearly
tenant(v).

But since the passing of the Judicature Act, it has
been held that a tenant, who is in possession under an
agreement for a lease that is capable of specific perform-
ance, is in the same position as if a lease had been actu-
ally granted(w).

A lease in writing but not under seal for a term ex-
ceeding three years is void at law as a lease(wa), but is
deemed to be valid in equity as an agreement for a
lease(wb). It would appear that where an agreement for
a lease is, for any reason, incapable of specific perform-
ance, a tenancy from year to year may still arise under it,
if a yearly rent is paid.

Where a tenant holds over after a lease for a term has
expired, or has been otherwise determined, and becomes
a tenant from year to year under a tacit agreement, all
the terms and stipulations of the original lease that are

applicable to a yearly tenancy are, in the absence of cir-
cumstances rebutting that presumption, implied in the
new tenaney(z).

(u) Sheldon v, Sheldon (1863), 22 U.C.R. 621,

(v) White v. Nelson (1860), 10 U.C.C.P. 158.

(w) Walsh v, Lonsdcle (1882), 21 Ch. D. 9, See Chapter VI.
(wa) 8 & 9 Viet. (Imp.), c. 106, 8. 3; R.S.0. (1807), ¢. 110, 8. 7.
(wh) Parker v. Taswell (1858), 2 De G. & J. 559.

(@) Roe d. Jordan v. Ward (1789), 1 H. Bl 96; Hyatt v. Grif-
fiths (1851), 17 Q.B. 509; Digby v. Atkinson (1815), 4 Camp. 275;
Bishop v. Howard (1823), 2 B. & C. 100,
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The following terms and stipulations in a prior lease
have been held to be appl'cable to a yearly tenancy follow-
ing thereon: a covenant to pay rent (y); a covenant to
repair (2); a covenant that the outgoing tenant shall be
paid for plowing (a); a covenant that the tenant shall
leave all the manure on the farm at end of the ten-
ancy (b); a stipulation providing for a rotation of
crops (¢); a proviso for re-entry on non-payment of rent
or non-performance of covenants (d); a stipulation in a
mining lease that the tenaney may be determined on six
months’ notice expiring at any time (e),

The following stipulations in the prior lease have been
held to be inapplicable to a tenancy from year to year fol-
lowing thereon: a covenant by the tenant to build, or to do
substantial repairs, such as a yearly tenant would not
ordinarily agree to do (*): to paint once in three years
unless he oceupies for that time (g); a proviso for two
years’ notice to quit (h): or that the tenant will not he
disturbed or his rent raised (1).

Under a covenant in a prior lease to pay all ““taxes and
outgoings whatsoever in respect of the said premises,”’ a
tenant, who continues to oceupy as a yearly tenant after

(y) Bennett v, Ireland (1858), E.B. & E

(2) Richardson v. Gifford (1834), 1 A. &
van (1850), 14 Q.B. 2; FEeclesiastical Commis

(1869), LK. 4 Ex. 162,

(a) Brocklington v, Saunders (1864), 13 W.R. 46.

(b) Roberts v. Barker (1833), 1 Cr. & M. 808,

(e) Doe v, Amey (1840), 12 A, & E. 476.

(d) Thomas v, Packer (1857), 1 H. & N. 669; Crawley v. Price
(1875), L.R. 10 Q.B. 302.

(e) Bridges v, Potts (1864), 17 C.B.N.S. 314,

(f) Bowes v, Croll (1856), 6 E, & B., at p. 264.

(g) Martin v. Smith (1874), L.R. 9 Ex. 50.

(k) Tooker v, Smith (1857), 1 H. & N. 732.

(i) Kusel v, Watson (1879), 11 Ch. D,, at p. 133,

: Arden v. Sulli-
sioners v. Merrall
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the term, is not liable for the expense of reconstructing a
Jdrain which was a nuisance under the Public ilealth
Act (ii).

A lease that is void for any informaliity, and hence can-
not operate to ereate a term, may be looked at to ascertain
the conditions of the tenaney (j).

Payment of rent, however, will not operate to convert
a tenancy, which would otherwise be a tenaney at will, into
a tenaney from year to year unless it be made with refer-
ence to a yearly holding, Where the lease specifies no time
during which the occupation is to last, and the rent paid has
no reference to a year, or any aliquot part of a year, it has
been held that a tenancy at will only was created (k).

Payment and aceeptance of rent is not conclusive evi-
dence of a yearly tenancy, and the presumption may be
rebutted by facts and circumstances showing that such was
not the intention of the parties (I). Thus a landlord who
has accepted rent from a tenant holding over, may show
that he did so in ignorance of the death of the person for
whose life the tenaney endured (m),

A wide difference between the rent paid and the actual
value of the premises, may be sufficient to rebut the pre-
sumption of a yearly tenaney arising under a void lease(n).

Although payment of rent in aliquot proportions of a
year is the leading circumstance which turns tenancies for
uncertain terms into tenancies from year to year, yet such
payment does not ereate the tenancy, but is only evidence

(it) Harrig v. Hickman, [1904] 1 K.B. 13.

(j) Lee v. Smith (1854), 9 Ex. 662; Kelly v, Patterson (1874),
LR. O C.P. 681; Galbraith v. Fortune (1860), 10 U.C.C.P. 100; Ly-
man v, Snarr (1861), 10 U.C.C.P. 462.

(k) Richardson v. Langridge (1811), 4 Taunt. 128; sce also
Braythwayte v. Hitchcoek (1842), 10 M, & W, 494,

(1) Smith v. Widlake (1877), 3 C.P.D. 10.
(m) Doe v, Crago (1848), 6 C.B. 90.
(n) Smith v. Widlake (1877), 3 C.P.D. 10.
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from which the court or jury may find the fact; therefore,
where the landlord, before he aceepted any rent after ex-
piry of a lease, told the tenants that he would not consent
to any tenancy from year to year, but that they should
remain as they were on expiry of the lease, to which they
assented, the p;ll‘lin'.\' were not tenants from year to year,
but tenants at will, although rent continued to be paid as
under the lease (o). Tenants who, on expiry of lease, are
permitted to continue in possession pending a treaty for a
further lease, are not tenants from year to year, but tenants
at will (o).

The presumption in an implied tenaney from year to
year that the terms and conditions of the void or expired
lease, as the case may be, are continued in the new tenancy,
may also be rebutted by evidence, and the question is one
of fact (p).

A mere alteration in the amount of rent to be paid is
not of itself sufficient to rebut the presumption that the
other terms of an expired lease are still in foree (q).

A reversioner, who, under a lease for a term made by a
tenant for life which determines on the death of such tenant
for life, accepts rent thereafter in ignorance of a covenant
contained in the lease, is not bound by it (r),

A weekly, monthly, or quarterly tenancy is deemed to
arise, in the absence of other controlling eireumstances im-
plying a different intention, where rent is paid or agreed
to be paid by the week, month, or quarter respectively (s).

Thus an instrument under seal as follows: ‘‘This is to
certify that we agree to give (to the lessor) $5.00 per month

(0) IHdington v, Douglas (1903), 6 Ont, L.R. 266,
(p) Mayor of Thetford v, Taylor (1845), 8 Q.B. 95.
Doe v, Geekie

(q) Digby v. Atkinson (1816), 4 Camp. 2
(1844), 5 Q.B. 841.
(r) Oakley v. Monek (1866), L.R. 1 Ex. 159,

(8) Wilkinson v. Hall (1837), 3 Bing. N.C. 508,
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LEASEHOLD TENANCIES,

for the use of the farm (describing it) for so long a time
as he may let us have it; and moreover we fully bind our-
selves to give up to him quiet and peaceable possession of
said farm when he may require it,”’ was held to create a
tenancy from month to month (¢),

Where a lease was made ‘‘from the 1st November now
next ensuing for and until the 1st April following, a period
of five months,’” at a monthly rent, it being further agreed
that if the lessee should withhold possession of said pre-
mises, and should remain longer than the 1st April, he
should pay at the rate of $50 per annum as rent, to be paid
monthly, it was held that the lease was a demise till the
1st April, with an option to the lessee to remain afterwards
as a monthly tenant (not from year to year) at the rate of
$50 a year (u).

Where an offer in writing as follows: ‘‘We are prepared
to rent that store where the ‘Herald’ offices used to be and
will give $400 a year for the whole of the ground floor as
well as the cellar, We will rent for 11 months from the 1st
August next at the rate of $400 per year,”’ was accepted
and the lessee, having occupied the premises for a year and
seven months, no new agreement having been made after
the eleven months expired, and having paid rent monthly
during that period, gave a month’s notice and quitted the
premises, and the landlord, asserting that the tenancy was
from year to year, brought an action for rent for the two
months after the tenancy ceased according to the notice, it
was held that the tenancy was one from month to month
after the original term ended, and the month’s notice to
quit was sufficient (v).

But payment of rent by the week or month does not
necessarily create a periodic tenancy, It may be inferred

(t) Orser v, Vernon (1865), 14 U.C.C.P. (\73.

() McPherson v. Norris (1856), 13 U.C.R. 472,

(v) Eastman v, Richard (1900), 20 S.C.R. 438; 2 Terr. L.R. 169
BELL—3
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from the instrument creating it that a more definite term
was intended.

Thus where a lessee of a shop, under a lease which ex-
pired ca the 24th of June, 1901, wrote in June, 1900, to a
prospective sub-lessee, who afterwards entered into posses-
sion: ““I shall be pleased to accept you as tenant for bar-
ber’s shop at the rental of seven shillings per week, the rent
not to be raised during my present tenancy,’’ it was held
that the sub-lessee was not a tenant from week to week but
entitled to a term which would not expire until the 24th
June, 1901 (w).

The fact that a yearly rent is payable quarterly does not
make the tenancy a quarterly tenancy ().

Where a tenant after the determination of a lease for a
specific term, held possession for five months, paying by
agreement £75 for the first three and the same amount for
the last two months (£150 in all), and afterwards occupied
without any specific agreement, it was held that no definite
tenancy was created by the last overholding (y).

A periodie tenancy is not implied from the payment of
rent for lodgings, although the rent is paid by the week, or
month, or other period (2).

4. Tenancy for a Fized Term.

A tenaney for a fixed term is the normal form of a lease-
hold tenancy. It differs from other kinds of tenancies by
the certainty of the period of its duration; a demand of
possession or a notice to quit is not necessary, in the absence
of express stipulation, to determine it, as it comes to an end
by mere lapse of time; and it is always the result of express
agreement and never arises by implication of law.

(w) Adams v. Cairns (1902), 85 L.T. 10.

(@) King v. Eversfield, [1897] 2 Q.B. 475.
(y) Melnnes v, Stinson (1858), 8 U.C.C.P. 34,
(z) Wilson v, Abbott (1824), 3 B. & C. 88,
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A lease may be made for any term however long. A Lease in
lease ii perpetuity is unknown to the common law, although papetuity.
a covenant for perpetual renewal in a lease for a term, is

valid ard will be enforeed (a).

A lease expressed to continue forever at a rent operates,
if made by deed to the lessee and his heirs, as a conveyance
in fee simple subject to a rent charge, and if not made by
deed, it becomes, on payment of a yearly rent, a tenancy
from year to year (b).

But a lease for a term of years may be made deter- Lease for
minable on the happening of an event, as for example, a “"::J::"‘:,‘;o
lease for ninety-nine years determinable on the death of the on a death.
tenant, or of one or more other persons; or it may be made
for a fixed term or so long as the tenant shall continue to
oceupy the premises, or for a fixed term of years deter-
minable on a specified notice to be given by either party to
the other (¢).

A lease for alternative terms as a lease for three, six or Alternative
nine years, is a lease for the longest period determinable at ‘erms:
the end of either of the alternative periods (d).

5. Tenancy for Life.

A tenancy for life, as we have seen, is strictly a freehold Tenancy
tenancy, and it is often created by deed or will without re- :g;ol}fi‘l’di“ .
serving a rent or eontaining any of the usual incidents of a estate.
leasehold tenancy.

But it is a common practice in England to create

tenancies for life, either for the life of the lessee or for the

(a) Sevenoaks Railway Co. v. London, Chatham and Dover Rail
way Co. (1879), 11 Ch. D. 625; Pollock v. Booth (1875), Ir. R. 9 Eq.
229.

(b) Doe v. Gardiner (1852), 12 C.B. 319,

(e) See Doe v, Clarke (1807), 8 East 185; Doe v, Steward
(1834), 1 A, & E. 300; Nesham v. Selby (1872), 13 Eq. 191; Grey v.
Friar (1854), 4 H.L.C. 565.

(d) Goodright v, Richardson (1789), 3 T.R. 462,
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life of another, or for the joint lives, or the life of the sur-

vivor, of two or more persons, which have all the ordinary
ineidents of tenancies for years. such as covenants for the
payment of rent, the making of repairs and the like. The
estate thus created, however, is an estate of freehold, al-
though it is often ealled a leasehold estate, Leases ereating
such estates are construed in general according to the same
rules as are applicable to a tenancy for years,

It has been held that property held on a lease for life is
properly described as leasehold, having regard to Parlia
mentary qualification (¢

A lease, however, for a fixed term, as, for example,
ninety-nine years determinable on the death of one or more
persons, does not create an estate of freehold, as, although
it may determine sooner than the time fixed and is therefore
uncertain, a time is fixed beyond which it cannot last,

A distinetion is made in England under the Settled Land
Act, 1882, between a tenant for life under a settlement, and
a tenant for life or lives under a lease at a rent; the former
can, and the latter cannot, exercise the powers of leasing
thereby conferred., That Act, however, is not in force in
Canada, and no distinetion appears to have been made by
the Settled Estates Act, which includes a tenant for a term
of years determinable with any life or lives (f).

If a grant of lands be made by deed, and no estate or

term is limited thereby, the grantee takes an estate for
life, unless the whole deed taken together suggests a differ

ent construction (g).

A lease for life simply, without mentioning for whose
life, is deemed to be for the life of the lessee; if however

the lessor has only power to grant a lease for the term of

(e) Jones v, Jones (1869), L.R. 4 C.P, 422,
(f) RS.0. (1897), e. 71, 8. 42. See Chapter IX,

(9) See Doe v. Dodd (1838), 5 B. & Ad., at p. 692,
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LEASEHOLD TENANCIES,

his own life, but not for the life of the lessee, such a lease
will be construed as for the life of the lessor (k).

A lease made to A. during the life of B, and C. will con-
tinue during the life of the survivor (7). But a lease for a
term of years if A. and B. shall so long live continues only
until the death of the first one who dies (j).

A lease for the lives of A., B. and C., where C. is not
living at the time, is good for the lives of A, and B. (k).

A demise of lands from year to year containing a stipu-
lation that the lessee shall not be disturbed so long as the
rent is duly paid, operates as a lease for the life of the
lessee; but such a stipulation will be void at law if not made
by deed, and no relief will be given in equity ().

But a stipulation in a lease from year to year that it is
to continue so long as the rent is paid and as the lessor has
power to lease the premises is void fur uncertainty (m).,

The rule, however, appears to be diiferent where there
is no present demise, but only an agreement for a lease, In
such a case a stipulation that the lessee is to retain posses-

sion so long as the rent is paid, or for so long as the lessor
has power to lease, entitles the lessee to a life tenancy, and
will be enforced by a court of Equity (n).

Where the lessor has a leasehold interest, the lessee is
entitled, under such an agreement, to a sub-lease for the
residue of the term less one day should he so long live (o).

(h) Ibid.

(i) Doe v, Smith (1805), 6 East 530,
(j) Ibid.

(k) Doe v, Edwards (1836), 1 M. & W

(1) Doe v, Browne (1807), 8 East 165; Browne v. Warner
(1807). 14 Ves. 156, 409; Cheshire Lines Committee v, Lewis (1880),
50 L.J.Q.B. 121,

(m) Wood v, Beard (1876), 2 Ex. D. 30.

(n) Inre King’s Leasehold Estates, (1873), 16 Eq. 521; Mardell

v. Curtis, (1899), 43 Sol. Journ. 587; Kusel v. Watson (1879), 11
Ch.D.

(0) Kusel v. Watson (1879), 11 Ch. D. 129,

37
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A tenant for the life of another, who holds over after
the death of the person for whose life he holds, is, contrary
to the usual rule, not a tenant by sufferance but a tres-
passer (p).

6. Tenancy by Sufferance.

A tenant who comes into possession lawfully, as under
a demise, and after his estate is ended, wrongfully holds
over, is regarded in law as a tenant by sufferance (q) ; as,
for example, a tenant who holds over after his lease has been
determined by the death of the lessor who was only tenant
for life () ; or a tenant for years who holds over after the
expiration of his term (s) ; or an under-tenant who remains
in possession after the determination of the superior
lease (f); or a tenant at will who continues in possession
after the tenancy has been ended by the death of the lessor
or otherwise(u).

But a tenant for the life of another who holds over after
the death of the person for whose life he holds is not a
tenant by sufferance but is deemed a trespasser and is liable
as such (v). This is provided by seetion 5 of the statute 6
Anne, chapter 72, which, as re-enacted in Ontario, is as
follows :

20, Every person who as guardian or trustee for any infant,
and every husband seized in right of his wife only, and every other

person having any estate determinable upon any life, who, after the

determination of such particular estate or interest, without the ex-

)

(p) 6 Anne, 8. 5; R.8.0. (1897), Vol. IIL, c. 330, s. 20,
(q) Co. Litt. 57b.
(r) Roev. Ward (1780), 1 H, Bl 96; Shields v. Atkins (1747),
3 Atk. 562,
(8) Bayley v. Bayley (1848), 5 C.B. 306,
(t) Simkin v, Ashurst (1834), 4 Tyr. 781.

(u) Doe v, Turner (1840), 9 M. & W, 643; see also Doe v. Quig-
ley (1810), 2 Camp. 505; Day v. Day (1871), L.R. 3 P.C. 751.

(v) 6 Anne, ¢. 72 (or e¢. 18 in Ruffhead's ed.), s. 5; R.S.0.

(1897), Vol. 111, c. 330, s. 20.
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LEASEHOLD TENANCIES,

press consent of him who is next and immediately entitled upon and
after the determination of such particular estate or interest, shall
hold over and continue in possession of any lands, tenements or here-
ditaments, shall be deemed a trespasser, and every person who is or
shall be entitled to any such lands, tenements or hereditaments, upon
and after the determination of such particular estate or interest,
may recover in damages against every such person so holding over
as aforesaid, the full value of the profits received during such wrong-
ful possession as aforesaid(w).

A tenant of the Crown, also, who wrongfully holds over
after his tenancy has been determined, is not a tenant by
sufferance, but is a trespasser (z).

It would seem to be a contradiction in terms to call such
oceupation a tenaney, since it only arises after the tenancy
proper is at an end. It can never arise by agreement, either
express or implied, since, if the person entitled to posses-
sion assented, it would be a tenancy at will. Strietly speak-
ing it is not a tenancy at all and the expression seems to
have been invented as a name for the oceupation under such

cireumstances, as distinguished from that which would

otherwise be a trespass, and to prevent adverse possession
from taking place(y).

A tenancy by sufferance is determined by the tenant’s
going out of possession or by his evietion; the landlord is
not required to demand possession or give notice to quit
before action, nor entitled to receive notice from the tenant
before he goes out of possession (2).

A tenancy by sufferance may become a tenaney at will
upon the owner assenting to such occupation; but the assent
must be affirmative, and eannot be implied from the mere

(w) R.S.0. (1897), Vol. 111, c. 330, s. 20.
(@) Co. Litt, 57b.
(¥) See Nepean v, Doe (1837), 2 M. & W, 804; 46 R.R. 789.

(2) Doe v, Lawder (1816), 1 Stark. 308; Doe v. Turner (1840),
7M. & W, 226, at p. 235.

Notice to
quit not
necessary.
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fact that the landlord suffers him to remain in posses-
sion (a).

A tenant by sufferance is liable in an action to pay the
landlord ecompensation for the time he remains in possession,
as a contract to pay a reasonable sum for use and occupa-
tion, is, in such a case, implied by law (b).

(a) Ley v. Peter (1858), 3 H. & N. 108,
(b) Bayley v. Bradley (1848), 5 C.B. 396; Leigh v. Dickeson
(1884), 15 Q.B.D. 60.
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CHAPTER IV.
REQUISITES OF A TENANCY.

1. Property in respect of which a tenancy may be created.
2. Exclusive possession,

3. Reversion in the lessor,

4. Bona fide intention.

5. Contract properly evidenced.

6. Parties capable of making and taking a lease.

7. Registration,

1. Property in Respect of Which a Tenancy May be
Created.

The relation of landlord and tenant, strictly so called, Tenancies
can arise only with respect to corporeal tenements and :;:ﬂl;"“d
hereditaments, that is, land or some interest therein. This
includes land of every description, and for whatever pur-
pose it may be used, whether for mining, agrieultural, lum-
bering, grazing, fishing, building or other purpose, as well
as things such as buildings which, by reason of being affixed
to the land, are in contemplation of law part of the land
and pass with it.

The characteristic incident of every tenancy is the right Distress
of the landlord to distrain for rent in arrear, even in the ;'f‘ee‘i,';gfi"""
absence of any express stipulation to that effect. This is tenancy.

a common law right implied in every tenancy where rent
has been reserved.

Rent is deemed in law to issue out of land, and a dis- Rent
tress for rent in arrear is lawful (except in cases of fraudu- L"f‘l'::d‘?“t
lent removal of goods) only on the lands out of which it
issues, unless the right to distrain elsewhere is given by
express agreement,
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Although so called leases are often made of movable

chattels alone, of horses, eattle and sheep, for racing, breed-

ing and other purposes, or of farm implements, furniture,

machinery, railway rolling stock and other movable chat-
tels, and the words ‘‘lessor’” and ‘‘lessee’’ are applied to
the parties thereto, these so called leases are more properly
contraets of hiring (a). Such leases do not create a lease-
hold interest, and the right of distress does not, in the ab-
sence of express stipulation, attach thereto (b).

But the relation of landlord and tenant may be ereated
by a lease of land with the stock or implements upon it (¢),
or of a house with the furniture in it (d).

Where, however, a single rent is reserved under a lease
of land and chattels, it is deemed to issue out of the land
alone and may be distrained for (e),

Leases of incorporeal hereditaments such as rents,
annuities, rights of way, rights of common, rights of shoot-
ing or fishing, do not create a tenancy strictly so called,
nor do they give rise to the right of distress. The rent or
compensation payable under such leases can only be re-
covered, in the absence of express ])l'(.w\'i\‘ioll, by aection,
But a valid tenanecy may be created of a corporeal and an

incorporeal hereditament (f).
2. Exclusive Possession.

An agreement for a present demise, even if made by
deed, is not alone sufficient to ereate the relation of land-

(a) Jones v. Commissioner of Inland Revenue, [1895] 1 Q.B.

(b) Sheffield Waggon Co. v. Stratton (1878), 48 L.J. E A

(¢) Holme v. Brunskill (1877), 3 Q.B.D. 495; Tudgay v. Samp-
son (1874), 30 L.T. 262,

(d) Farewell v, Dickenson (1827), 6 B. & C. 251; Newman v.
Anderton (1806), 2 N.R. 224; 2 B, & P. 224,

(e) Newman v. Anderton (1806), 2 N.R. 224; 2 B. & P. 224;
Selby v. Greaves (1868), L.R. 3 C.P. 594,

(f) See Gardiner v, Williamson (1831), 2 B. & Ad. 336
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lord and tenant; the lessee, if he is not already in posses-
sion, must enter into possession before a tenancy is created
or any estate becomes vested in him. Under an instrument
of lease by deed, a lessee takes before entry what is called an
interesse termini, or an interest in the term, but not an
estate, except in the case of a lease operating under the
Statute of Uses (g), where possession is transferred to the
lessee by virtue of the statute,

The kind of possession required to ereate a tenaney is
not mere physical occupation, but possession in the legal
sense, A tenancy is not ereated, for example, by the pos-
session or occupation of a caretaker, or of a servant or
agent, of premises which he is required by his master or
principal to occupy for the performance of his duties (),
although the servant or agent uses the premises for a busi-
ness of his own(i), or although there is express provision
for terminating such occupation by notice (j). But a ten-
ancy may be created between master and servant where he
is permitted to occupy premises in return for his ser-
vices (k).

Moreover, a tenancy will not be ereated unless the right
of exclusive possession is conferred on the lessee. Permis-
sion to use premises in common with the lessor or others,
or where the control of the premises is retained by the
lessor, will be construed as a mere license and not as a

demise, although the instrument by which such permission

(g) 27 Hen, VIIL, e. 10; RS.0. (1807), Vol. 111, e. 331.

(h) Fox v. Dalby (1874), L.R. 10 C.P. 285; Clark v. Overseers
of Bury (1856), 1 C.B.N.S, 23; Reynolds v, Metealfe (1864), 13 U.C.
C.P. 382,

(i) White v, Bayley (1861), 10 C.B, N.8,

(j) Mayhew v. Suttle (1854), 4 E. & B. 347,

(k) Hughes v, Overseers of Chatham (1843), 5 M. & Gr. 54, at
p. 78; Smith v. Seghill (1875), L.R. 10 Q.B, 422; Warsh v, Est-
court (1889), 24 Q.B.D. 147.
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is granted is called a lease and contains the usual words of
demise (1).

Thus where standing room was let for lace-machines in
a factory at a weekly rent, the lessor retaining control for
the purposes of supplying power, it was held not to be a
tenancy, and the lessor consequently could not distrain for
rent (m). So where the owner of a farm agreed with
another to work it on shares, each supplying half the seed
and labour, and taking half the profits, and the owner was
to be paid the sum of $160 as rent, it was held that no ten-
ancy had been created between the parties, and that a dis-
tress for such sum was illegal, as the owner had not divested
himself of the exclusive possession (n)., And where an
owner of land put others in occupation of it who agreed to
work it, to keep up fences, and deliver two-thirds of the
produce to the owner, it was held that, as they had agreed
to do the work as the owner directed, it was not a letting
but a mere eontract for work and labour (0). So where a
hall is let for the purpose of giving a limited number of
entertainments, and the lessor retains control, it is not a
tenancy (p). The letting at a weekly rent of a stall at an
exhibition, from which the person taking it is excluded for
a certain portion of the day, is a mere license and does not
create a tenancy (pp).

Permission to use premises for a temporary purpose or
only at a particular time, as the loan of a shed, or permis-

(1) Taylor v, Caldwell (1863), 3 B. & 8, 826; London and North-
western Railway Co. v. Buckmaster (1875), L.R. 10 Q.B. 70, 444;
Smith Lambeth Assessment Committee (1882), 9 Q.B.D. 585; 10
Q.B.D. 327.

(m) Hancock v, Austin (1863), 14 C.B.N.S, 634,

(n) Oberlin v, McGregor (1880), 290 U.C.C.P. 460; see also
Dacksteder v, Baird (1848), 5 U.C.R. 591.

(0) Park v. Humphrey (1865), 14 U.C.C.P. 209.

(p) Taylor v. Caldwell (1863), 3 B. & 8. 826; but see Small-
wood v, Sheppards, [1895] 2 Q.B. 627,

(pp) Rendell v, Roman (1893), 9 Times LR. 192,

"
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sion to store coal upon land, does not amount to a demise or
create a tenancy (¢). A mere license to use premises does
not create an estate therein, and the lessor cannot, without
an express power, distrain for any sum payable as rent (r).

In determining whether a transaction is a lease or a
mere license, the substance of the agreement will be con-
sidered more than the words (s); and if the nature of the
acts to be done by the lessee imply the right of exclusive
possession, the transaction will be deemed to be a demise(t).

A lodger is not a tenant although he has exclusive pos-
session of a particular room, if the owner resides in the
house and supplies ‘‘attendance,”” or has exclusive control
of the outer door(tt). The position of a boarder or guest
at an hotel is not that of a tenant(u).

Where possession of the whole of the lands demised can-
not be given to the lessee, by reason of the occupation by
a prior tenant of part of them, it has been held that the
demise, if made by parol, is wholly void as to the part thus
held, and that the rent under it is not apportionable and
cannot be distrained for (v). But a demise in such a case,
if made by deed, is valid, and operates as a grant of the
reversion expectant on the prior tenancy, and puts the
lessee in the position of landlord to the prior tenant (w).

3. Reversion in the Lessor.

Subject to an exception to be presently mentioned, a
reversion in the landlord is essential to the relation of land-

(q) Williams v. Jones (1864), 3 H. & C. 256; Wood v, Luke
(1751), reported in 13 M. & W,, at p. 848, note (a).

(r) Ward v. Day (1863), 4 B. & S, 337; Hancock v, Austin
(1863), 14 C.B.N.S. 634,

(8) Smith v, St. Michael’s (1860), 3 E. & E. 383, at p. 300.

(t) Roads v. Trumpington (1870), L.R. 6 Q.B. 56,

(tt) Smith v. St. Michael's (1860), 3 E, & E. 383; R. v. St.
George's Union (1871), L.R. 7 Q.B. 90.

(%) Bradley v. Baylis (1881), 8 Q.B.D. 195, at p. 216,

(v) Neale v. Mackenzie (1837), 1 M. & W, 747.

(w) Holland v. Vanstone (1867), 27 U.C.R. 15; Kelly v. Irwin
(1867), 17 U.C.C.P. 357, not followed.
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lord and tenant, In other words, a tenancy is an estate
carved out of a larger estate, leaving a residue or reversion
in the lessor upon which the tenancy or term of years de-
pends.

Thus, if the owner of an estate in fee or for life, after
having made a lease for years, assigns his reversion, the
relation of landlord and tenant is thereby created between
the assignee and the lessee, and the relation no longer exists
between the original lessor and lessee, ‘‘A lease doth pro-
perly signify a demise or letting of lands, rent, common, or
any hereditament unto another for a lesser time than he
that doth let it hath in it. For when a lessee for life or
years doth grant over all his estate or time unto another,
this is more properly called an assignment than a lease’’(z).
A demise or under-lease by deed for a term of years ex-
tending to the whole of the term vested in the lessor, oper-
ates as an assignment of the term (y), and no right of dis-
tress remains to him unless expressly reserved to him by
the sub-lease (2). The common law right of distress for
rent in arrear can only be exercised by the owner of the
reversion, and the reversion must be vested in him at the
time of the distress (a).

In Ontario, under the Landlord and Tenant’s Act (b),
a reversion is declared not to be necessary in order to create
the relation of landlord and tenant, and a landlord, it
would seem, may now distrain although he has no reversion
in the lands. This is provided by section 3 of that Aect
which is set out and diseussed more fully in Chapter XIII.

(@) Touch. 266,
(y) Beardman v. Wilson (1868), L.R. 4 C.P. 57.
(2) Pascoe v, Pascoe (1837), 3 Bing. N.C. 808; Parmenter v.
Webber (1818), 8 Taunt. 593.
(a) Stavely v. Allcock (1851), 16 Q.B. 636,
(b) R.8.0. (1897), c. 170,
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REQUISITES OF A TENANCY.
4. Bona Fide Intention.

In order to create a valid tenaney it is also necessary
that the parties should have a bona fide intention of creating
a tenancy. It must be a real tenaney entered into in good
faith and intended to be acted upon. Thus it is well settled
that the parties to a mortgage of real property may agree
that, in addition to their principal relation of mortgagee
and mortgagor, they shall also stand towards each other
with regard to the mortgaged lands in the relation of land-
lord and tenant (¢). But it is essential to the validity of
such an arrangement that it should be a bona fide transae-
tion, and not merely a scheme to give the mortgagee, under
colour of a demise, an additional security by way of a right
of distress against third parties (d).

It is material in determining the bona fides of such a
tenancy to consider the amount of rent reserved. If the
rent is out of all proportion to the annual value of the lands,
the inference will be drawn that the transaction was unreal
and fictitious, and it will not be supported (¢).

So where a creditor of a lessee took an assignment from
him of the residue of his term to secure advances made to
pay rent and for other purposes, and forthwith granted a
new lease to his debtor for three months, the rental being
the amount of his advances, it was held that such a lease,
however binding between the parties, could not create the
relation of landlord and tenant so as to enable the ereditor
to distrain the goods of third parties on the premises, the

(e) Ea parte Jackson, in re Bowes (1880), 14 Ch. D. 726.

(d) Hobbes v, Ontario Loan and Debenture Co. (1800), 18 S.C.R.
83.

(e) Hobbes v, Ontario Loan and Debenture Co. (1800), 18 S.C.R.

483; Imperial Loan and Investment Co. v, Clement (1896), 11 Man.
L.R. 428, and 445.

Good faith
of parties
to tenancy.
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intention being manifestly not to create such relation ex-
cept as a scheme with that end in view (f).

Where unlicensed hotel premises are leased by the occu-
pant to another, as a mere cover to enable the occupant to
continue the business, and the lease is unreal in purpose
and design, to the knowledge of both parties, no title passes,
and the lessor who remained in possession of the premises
is liable, as the occupant thereof, to be convicted in respect
of an illegal sale of liquor made therein (g).

5. Contract Properly Euvidenced.

In addition to the foregoing common law requisites,
which are applicable to all tenancies, there are statutory
conditions which must be observed in the ereation of certain
tenancies, in default of which the law either declares them
to be void, or attaches to them a certain character and im-
poses certain restrictions as to their duration and as to
their determination,

In certain cases it is necessary that the lease or demise
or an agreement therefor, should be evidenced by writing,

as required by the Statute of Frauds, or by deed as required
by a later statute. These statutory requirements will be

discussed in chapters V. and VI,
6. Parties Capable of Making and Taking Leases.

It is also necessary to the validity of a tenancy that the
parties to it should be legally qualified to create and accept
a lease respectively, that is to say, they should be under no
disability, and the lessor should have sufficient interest in
the lands out of which the tenaney is to be ereated. What
is required by statute to enable persons under disability,

(f) Thomas v. Cameron (1885), 8 Ont. 441.
(g) Reg.v. McNutt (1900), 33 N.S.R. 14.
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and persons having a limited interest, to create or take
valid leases will be more fully discussed in chapter IX.

7. Registration,

Registration of the instrument of lease is required in Registra-
some cases by statute, either to complete the creation of the "™
tenaney, or to preserve it when created.

This subject will
be discussed in chapter X,
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CHAPTER V.
INSTRUMENT OF DEMISE.

1. What is a Lease.
. Lease and agreement for a lease,
. Statute of Frauds.
. Formal parts of a lease.
(a) Premises.
(b) Habendum.
(e) Reddendum.
(d) Covenants.
. Short forms of covenants,

1. What is a Lease.
The instrument by which a demise is evidenced is ealled
a lease; but the word ‘‘lease’” does not in law import ex-

clusively a written instrument (z).
In its primary and original sense, “‘lease’’ means simply

the act of letting or putting into possession; ‘‘to lease,”” in
' are equivalent expressions.

this sense, and ‘‘to demise’
Like many other words used in law, as for example, ‘‘deed,”’
“assignment,’’ ‘‘mortgage,”’ ‘‘agreement,’’ ‘““attornment,”’
the word ‘‘lease’’ has acquired a secondary meaning, and
is used to signify, not only the act of letting, but also the
instrument by which the letting is evidenced. In a third
sense ‘‘lease’’ means the estate or interest, granted; thus,
when we speak of an assignment or a mortgage of a lease,
we mean an assignment or mortgage of the estate de-
mised (v).

(@) Bridgland v, Shapter (1839), 5 M. & W. 381, per Abinger,
C.B.; see also Bicknell v, Hood (1839), 5 M, & W. 107.

(y) See Beardman v, Wilson (1868), L.R. 4 C.P. 57.
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INSTRUMENT OF DEMISE,

No particular form of words is necessary to make a valid
demise; any words clearly shewing the intention of the
parties may be sufficient, and it is not necessary that it
should be evidenced by a formal instrument. A valid de-

mise may be made by a by-law of a municipal or other
corporation,

or by a covenant or stipulation in a mortgage
deed, or by

an attornment, or it may be made by corres-
pondence, or a receipt or other informal instrument, and in
any form of words, provided the intention of the parties is
clearly expressed.

Thus, where a municipal corporation by by-law granted
to the defendant, upon certain conditions, a right to build
a dam and bridge across a river, in consideration of which
he agreed to keep it in repair for forty years at his own
expense, but if he should make default the privilege granted
by the corporation was to cease, and the dam and bridge
were built and kept in repair by the defendant, it was held
that the contract amounted to a lease (2).

A., living at Collingwood, wrote to B, at Toronto, on the

51

Form of
instrument.

Lease by
by-law.

Lease by

5th July, 1859, to the effect that he would give £40 a year correspond-

for his house

and pay taxes, adding ‘‘If you telegraph at
once to that effect T will take it.”” On the 6th B, tele-
graphed: ‘““You may have the house for one year on terms

of your letter.”” It was held that, on entry made, there

was a perfect demise (a).

Where a farm was let upon the condition that the lessee
was to harvest and thresh and deliver one-half of the wheat
raised thereon, it was held that under this agreement the
parties were not partners in the wheat while it grew in the

field, but stood to each other in the relation of landlord and
tenant (b).

(2) Regina ex rel. Patterson v, Clarke (1874), 5 P.R. 337.
(a) Prosser v. Henderson (1861), 20 U.C.R. 438,
(b) Haydon v. Crawford (1835), 3 0.S. 583.

ence,
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CREATION OF THE RELATIONSHIP,

9. Lease and Agreement for a Lease.

It is important to distinguish between a lease and an
agreement for a lease, An agreement for a lease is an
executory undertaking, or an engagement to make a demise
in the future.

Before entry, a lease is also, in a sense, executory; but
there was formerly this distinetion: a lease, if it eonformed
to statutory requirements, could be enforced at law; the
lessee was upon its execution possessed of an interest in the
term (interesse termini), and could bring an action at law
to recover possession if possession was refused him; but
an agreement for a lease could only be enforced in a Court
of Equity. The intended lessee, before entry, was not pos-
sessed of an interest in the term, as no term was yet ereated,
and he could not recover possession until he had first ob-
tained a decree for specifie performance; and if the agree-
ment was one of which speeific performance would not be
decreed by a Court of Equity, he was without a remedy.

There was also this further distinetion between a lease
and an agreement for a lease: entry under a lease operated
to ereate a tenancy for the term agreed on, while entry
under an agreement for a lease operated only to create a
tenancy at will, which on payment of rent might ripen into
a tenaney from year to year.

By the passing of the Judicature Act, the distinetion he-
tween a lease and an agreement for a lease has been some-
what modified (¢).

The general rule in deciding whether an instrument is
a lease or an agreement for a lease, is that the intention of

the parties, as expressed by the words used, must govern

the construetion,
An instrument containing all the material terms by
which it appears that one party is to give, and the other to

(¢) See chapter VI,
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INSTRUMENT OF DEMISE,
take possession, will, in general, operate as a lease unless
it can be gathered from the instrument itself that it is not
intended to operate as a lease but only as an engagement

to make a lease thereafter (d). But an instrument can

operate only as an agreement, where it contains a stipula-
tion that it shall not operate as a lease (¢); or where the
parties contemplate that something further should be done
before the relation of landlord and tenant should arise be-
tween them (f); or where material terms are left to be
settled afterwards, as, for example, the time when the ten-
aney is to begin or end, or the amount of rent to be paid(g).
But the mere fact that an informal instrument contains a
term that a lease shall afterwards be drawn up will not of
itself prevent it from operating as a lease (h).

Such expressions as ‘‘I demise’ or ‘I agree to let,”’
amount to words of present demise (i); so the words
““agrees to let or hire’” are words of a present demise, where
the contrary does not appear to be the intention in the in-
strument in which they are contained (j).

An informal doecument which acknowledges the receipt
of rent of premises for a future definite term, and under
which possession is taken by the person paying the rent, is

(d) Poole v, Bentley (1810), 12 East 168; Curling v, Mills
(1843), 6 M. & Gr. 173; Doe v. Powell (1844), 7 M. & Gr. 980,

(e) Perring v. Brook (1835), 7 C. & P. 360; Brooke v. Biggs
(1836), 2 Bing. N.C. 572.

(f) Jones v. Reynolds (1841), 1 Q.B, 506; Doe v, Clarke (1845),

7 Q.B. 211; Marshall v, Berridge (1881), 19 Ch. D, 233; Swain v.
Ayres (1888), 21 Q.B.D. 289,

(g9) Chapman v, Towner (1840), 6 M, & W. 100; Dunk v. Hun-
ter (1822), 5 B. & A. 322; Clayton v, Burtenshaw (1826), 5 B. &

C. 41; John v, Jenkins (1832), 1 Cr. & M. 227; 1 Platt on Leases,
p. 582,

(h) Alderman v, Neate (1839), 4 M. & W. 704; Doe v. Benja-

min (1839), 9 A, & E. 644; Chapman v, Bluck (1838), 4 Bing. N.C.
187.

(i) Staniforth v. Fox (1831), 7 Bing. 500; Furness v. Bond
(1888), 4 Times L.R. 457.

(j) Cumming v, Hill (1838), 6 0.8. 303.
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a contract of letting and hiring, and not merely an agree-
ment for a lease (k).

In the fillowing memorandum: “‘I ag
for his right to the house I live in, the farm at present

ree to pay F. £50

oceupied by me, known as the Morrison farm, and the
stables now used by me, for six months from the 1st April
next’’ was held to be evidence of a letting (1).

An agreement in writing, whereby A. agreed to rent to
B. for three years from date, for £50 per annum, with taxes,
payable quarterly during occupation, B. to spend £25 in
improvements, was held to be a lease and not a mere agree-
ment for a lease (m),

But an instrument containing memoranda or heads of
agreement, aseertaining no eertain amount of rent, being
preparatory to a letting, and under which no rent was paid
before a distress, was held not to constitute a present de-
mise entitling the landlord to distrain (n),

So when an agreement to let is entered into, and it
appears to have been the intention of the parties that some-
thing further should be done to ensure the interests of
either party, such an instrument is not a present lease but
a mere contract for a lease to be granted in future (o).

. Statute of Frauds.

a valid lease might be made without

At common law,
first section of the Statute of Frauds

writing; but by the
it is provided that all leases (with certain exceptions men-
tioned in the second section), made or created by parol, and
not put in writing and signed by the parties, or their agents
shall have the foree and effect of leases or estates at will

(k) Wolfe v. MeGGuire (1897), 28 Ont. 45.

(1) Fairbairn v, Hilliard (1867), 27 U.C.R. 111.

(m) Grant v, Lynch (1856), 6 U.C.C.P. 178; 14 U.C.R. 148,
(n) Cheney v. Taylor (1844), 1 U.C.R. 166.

Stead (1824), 3 B. & C. 480; Kuyle v, Stocks

(o) Hamerton v

(1870), 31 U.C.R. 4T.
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INSTRUMENT OF DEMISE,

only. The first section of the statute, as re-enacted in On-
tario, is as follows:

2. For prevention of many fraudulent practices which are com-
monly endeavoured to be upheld by perjury, and subornation of
perjury, all leases, estates, interests of frechold, or terms of years,
or any uncertain interest of, in, to, or out of, any messuages, lands,
tenements, or hereditaments, made or created by livery and seizin
only, or by parol, and not put in writing and signed by the parties
s0 making, or creating, the same, or their agents thereunto lawfully
authorized by writing, shall have the force and effect of leases or
estates at will only, and shall not, either in law or equity, be deemed
or taken to have any other or greater force or effect: any considera-
tion for making any such parol leases or estates, or any former law
or usuage to the contrary notwithstanding (p).

Leases not exceeding the term of three years from the
making thereof, whereby the rent reserved amounts to two-
thirds of the annual value, are excepted by the second sec-
tion of the statute which, as re-enacted in Ontario, is as
follows:

3. Except, nevertheless, all leases not exceeding the term of three
years from the making thereof, whereupon the rent reserved to the
landlord during such term shall amount unto two-third parts at the
least of the full improved value of the thing demised (q).

By section 3 of the Real Property Act, 1845, in England,
and section 7 of the Act respecting the Law and Transfer of
Property, in Ontario (r) it is provided that a lease required

by law to be in writing shall be void at law unless made by g

deed. Section 7 of the Ontario Act, which is taken from
the Imperial Act, is as follows:

7. A partition and an exchange of land, and a lease required by
law to be in writing of land, and an assignment of a chattel interest

(p) 29 Car, IL ¢ 3, 8. 1; R.S.0. (1897), vol. IIL c. 338, s. 2;
R.S.N.S. (1000), c. 141, 5. 2; R.S.B.C. (1807), c. 85, s. 2.

(g) 29 Car. IL e 3, 8. 2; R.8.0. (1897), vol. IIL e. 338, s. 3;
R.S.N.S. (1900), c. 141, 8. 2; R.S.B.C. (1897), c. 85, s. 3.

(r) 8 & 9 Viet. (Imp.) (1845), e. 106, s. 3; R.S.0. (1897), c.
119, 8. 7.
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CREATION OF THE RELATIONSHIP,

in land, and a surrender in writing of land not being an interest
which might by law have been created without writing, shall be

void at law, unless made by deed.

The effect of these two statutes has been to make a let-
ting for a term exceeding three years, that is not made by
deed, a tenancy at will only. But it has been decided that
such a tenancy is one at will, only in the first instance, and
may be converted into a yearly tenancy by the subsequent
acts of the parties (s). And where an instrument of demise
is made in writing but not under seal, it has been held that
the words of the statute ‘‘void at law’’ mean void as a lease,
but the instrument may be valid as an agreement for a lease,
and capable of being specifically enforced by a Court of
Equity ().

A verbal lease, uncompleted by entry, cannot be enforced
by either party. The lessee cannot obtain possession, and
the lessor cannot recover rent agreed to be paid, nor can
an action for damages be maintained against the lessor for
refusing to give possession to the lessee, even where the
lease is for a term not exceeding three years from the mak-
ing thereof (v). So a lease for three years from a future
day cannot be made by parol, as it exceeds three years
“‘from the making thereof’’ (w).

Where the tenant enters under an oral lease void under
the statute, a tenancy from year to year may be implied,
though no rent has been paid. Thus, where a farm was
leased orally on the 15th of April, 1873, for five years, at
$100 a year, and the lessee entered on the 17th, and did
some clearing, and put in peas and oats, of which the lessor
was aware, and the lessor having died on the 5th September,

(8) Doe d. Rigge v. Bell (1793), 5 T.R. 471; 2 R.R. 642,
(t) Parker v. Taswell (1858), 2 DeG. & J. 5569; see chapter VI.

(v) Moore v. Kay (1878), 5 Ont. App. 261; Edge v. Strafford
(1831), 1 Tyr. 205; Bank of Upper Canada v. Tarrant (1861), 19
U.C.R. 423; see chapter VL.

(w) Foster v, Reeves, [1892] 2 Q.B. 255.
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INSTRUMENT OF DEMISE, 57

his devisee entered in the same month and took the erops
which the lessee had sown, it was held that the lessee was a
tenant from year to year, and that the devisee was a tres-
passer in entering upon him(z).

4, Formal Parts of a Lease.

The instrument of demise under seal by which a lease or
letting is commonly made by conveyancers, consists of parts
technically called (1) the premises, (2) the habendum, (3)
the reddendum, and (4) the covenants, provisoes or con-
ditions,

The form of lease provided by the Act respecting Short

PREMISES,

Forms of Leases (a) is as follows:

This indenture made the day of Date.

in the year of our Lord one thousand nine

hundred and in pursuance of thedct respecting
Short Forms and Leases:

Between of hereinafter called the Parties.
lessor of the first part, and of herein-
after called the lessee of the second part.

Whereas, ete., Recitals.

Witnesseth that in consideration of the rents, covenants, Words of
and agreements hereinafter reserved and contained on the 9demise:
part of the said lessee his executors, administrators, and
assigns, to be paid, observed and performed, the said
lessor hath demised and leased, and by these presents doth
demise and lease unto the said lessee his executors, admin-
istrators and assigns,

All that parcel or tract of land situate, lying and being Deseription.

in the of in the county of 4
To have and to hold the said demised premises for and Hasespum.
during the term of years, to be computed from

(@) Gibboney v. Gibboney (1875), 36 U.C.R. 236.

(a) R.S.0. (1897), c. 125, schedule A; for forms of leases, see
Part V.
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COVENANTS,

Premises.

CREATION OF THE RELATIONSHIP,

the day of one thousand nine hundred
, and from thenceforth next ensuing and fully to
be complete and ended.

Yielding and paying therefor, yearly and every year
during the said term hereby granted unto the said lessor
his heirs, executors, administrators or assigns, the sum of

dollars to be payable on the following days and
times, that is to say:
The first of such payments to become due and be made on
the day of

And that the said lessee covenants with the said lessor
to pay rent. And to pay taxes. And to repair (reasonable
wear and tear, and damage by fire, lightning and tempest
only excepted). And to keep up fences. And not to cut
down timber, And that the said lessor may enter and view
state of repair. And that the said Jessee will repair accord-
ing to notice, in writing, reasonable Wear and tear and dam-
age by fire, lightning and tempest only excepted. And will
not assign or sub-let without leave. And that he will leave
the premises in good repair, reasonable wear and tear and
damage by fire, lightning and tempest only excepted.

Provided that the lessee may remove his fixtures.

Provided that in the event of fire, lightning or tempest
rent shall cease until the premises are rebuilt.

Proviso for re-entry by the said lessor on non-payment
of rent or non-performance of covenants.

The said lessor covenants with the said lessee for quiet
enjoyment,

In witness whereof, the said parties hereto have here-
unto set their hands and seals,

Signed, sealed and delivered, in the presence of

(a) Premises.

The premises include the date of the instrument, the
names and descriptions of the parties to it, the recitals, if
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INSTRUMENT OF DEMISE,

any, the consideration, the words of demise, the deseription
of the property demised, with the exceptions and reserva-
tions, if any.

It is not essential that a deed should be dated; and it Date.
may be valid although it contains a false or impossible
date (b).

A lease under

seal is presumed to have been delivered Delivery.
on the day of its date; but it may be shewn that it was
delivered on a different day, and in such a case it takes

effect from its delivery in the absence of any stipulation to

the contrary (¢).

The operative words generally used in a lease are ‘‘de- Words of
mise and lease,”’ but any words clearly indicating an inten- N
tion of making a present demise are sufficient,

The use of the word ‘‘demise’’ implies a covenant on the
part of (he lessor for quiet enjoyment (e),

A lease of land at common law includes all buildings, Description.
woods and water thereon. Under the term ‘‘house,”’ or
“‘house and premises,”’ will be ineluded the garden and
orchard, and the stables and other out-houses necessary for
the convenient occupation of the house (f).

In Ontario, by section 12 of the Act respecting the Law
and Transfer of Property(g), it is provided as follows:

12.—(1) Every conveyance of land, unless an exception is speci- What
ally made therein, shall be held and construed to include all houses, Passes in a
out-houses, edifices, barns, stables, yards, gardens, orchards, commons, o
trees, woods, underwoods, mounds, fences, hedges, ditches, ways,
waters, water-courses, lights, liberties, privileges, easements, profits,
commodities, emoluments, hereditaments and appurtenances what-

(b) Lovelock v. Franklyn (1846), 8 Q.B. 371.

(e) Steele v. Mart (1825), 4 B. & C. 272.

(e) See chapter XI.

(f) Salter v. Metropolitan District Railway Co. (1870), 9 Eq.

432; Doe v, Collins (1788), 2 T.R. 408; Steele v, Midland Railway
Co. (1866), 1 Ch. 275; Francis v. Hayward (1882), 22 Ch.D. 177.

(g) RS8.0. (1807), e. 119; in British Columbia a similar pro-
vision is contained in R.8.B.C. (1807), ¢, 117, 5. 4
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soever, to the lands therein demised, held, used, occupied, and en-
joyed, or taken or known as parcel or part thereof; and if the same
TSion or reversions,
ssues and profits

purports to convey an estate in fee, also the r

remainder or remainders, yearly and other rents,
of the same lands and of every part and parcel thereof, and all the
estate, right, title, interest, inheritance, use, trust, property, profit,
possession, claim and demand whatsoever, of the grantor, in, to, out
of, or upon the same lands, and every part and parcel thereof, with
their and every of their appurtenances.

(2) Except as to conveyances under the former Acts relating to
short forms of conveyances, this section applies only to conveyances
made after the 1st day of July, 1886,

¢ ’

It is provided by another section that ‘‘conveyance’
shall include a lease, and ‘‘eonvey’’ shall have a meaning
corresponding with that of conveyanee (h),

The description of the property intended to be demised

should contain such particulars as are sufficient to identify

ibed in general terms, a particular

it. If lands are desc
deseription superadded controls the general description (1),

When a definite deseription is qualified by the words
“more or less’’ it will cover only a reasonable deviation (j).

Property may be sufficiently deseribed as being in the
occupation of a specified person. If, however, a property
is deseribed by name and as being in the oceupation of a
certain person, and only part of the property is so occupied,
that part alone will pass (k).

It is a question of fact whether anything is or is not

part of the demised premises (1).

A lease of rooms in a house which constitute a separate
dwelling includes the outer walls of the house, so far as they
belong solely to the rooms let, so that a lessor or another

(h) Section 1, sub-section 6.

(i) Cowen v, Truefit, [1899] 2 Ch. 309.
(j) Davis v. Shepherd (1866), L.R. 1 Ch. 410,
(k) In re Seal, [1894] 1 Ch. 316.

(1) Lyle v. Richards (1866), L.R. 1 H.L. 222,
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INSTRUMENT OF DEMISE,

tenant is not entitled to put up advertisements on such outer
walls (m).

A lease of a house or other building includes the land
on which it stands (n).

Under a lease of ‘‘that certain frame house now standing
and being on lot No. 10, being the house now oceupied by
the lessee, also the use of half of the barn standing on said
lot, for five months,”’ at a monthly rent, there was held to
be a demise not of the whole lot but of the specified parts(g).

The word ‘‘mine’’ means strictly ‘‘vein or seam,’’ but
in mining leases it is commonly used to include the sub-
terranean excavations made to get to the vein (r). The
word ‘“mine’’ includes not only coal and other substances
ordinarily called minerals, but also limestone and clay; it
is, however, restricted to underground workings, and does
not ecomprehend an open working on the surface (s).

The word ‘“minerals,’’ however, includes every substance
which may be obtained from beneath the surface of the
earth for the purpose of profit, whether from a mine or
open working, including clay, china, brick-clay, gravel and
sand, and every kind of stone (1).

The lessee of mines is liable for injury to the surface of
the land from subsidence caused by the working of them,

(m) Carlisle Café Co. v, Muse (1807), 46 W.R. 107.

(n) Renalds v. Offitt (1857), 15 U.C.R. 221.

(q) MoPherson v. Norris (1855), 13 U.C.R. 472,

(r) Ramsay v. Blair (1876), 1 App. Cas, at p. 705; Bell v.
Wilson (1866), 1 Ch. at p. 308; Midland Railway Co. v. Haunch-
wood (1882), 20 Ch.D. at p. 555.

(8) R. v, Brettel (1832), 3 B. & Ad. 424; Tucker v. Linger

(1882), 21 Ch.D. at p. 36. But see Lord Provost of Glasgow v.
Fairie (1888), 13 App. Cas. at pn. 686, 673, 680,

(t) Hewt v. Gill (1872), T Ch. at p. 712, and 609; Johnstone
v. Crompton, [1809] 2 Ch. 190: Salisbury v. Gladstone (1860), 6
H. & N. 127; Errington v, Metropolitan Railway Co. (1882), 19
Ch.D. at p. 571.

Mine.

Minerals.
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but not for subsidence due to an excavation made by a prior
lessee (u).

Fixtures, in the absence of an express or implied excep-
tion, or stipulation to the contrary, will pass on a demise of
a house (v). But if certain fixtures are mentioned as in-
cluded in the demise, it will be implied that others not men-
tioned are not intended to be ineluded(w).

A way of necessity or a reasonable means of access to
the demised premises will be implied in a lease thereof (y).

Where a lessor grants a right way which has not been
selected, it is for the lessor to select it; but when he has
done so he cannot afterwards change it (z).

A lease of land with the buildings upon it carries with
it the right to access of light sufficient for the ordinary pur-
poses of the buildings, as against adjacent premises of the
lessor (2) ; but the lessor may reserve to himself the right
to obstruet an easement of light which would otherwise pass
to the lessee (a),

There is a distinetion between an exception and a reser-
vation. An exception is properly made of part of the thing
demised, and of a thing in esse at the time, A reservation
is made of a thing not in esse, and strictly applies only to
rent, and to payments and services in the nature of rent,
which can be said to issue out of the land (b). A reserva-

(u) Greemwell v. Low Beechburn Coal Co., [1897] 2 Q.B. 165.
(v) Colegrave v. Dias Santos (1823), 2 B. & C. 76.
(w) Hare v, Horton (1833), 5 B. & Ad. 715.

(@) Deacon v, Southeastern Railway Co. (1869), 61 L.T. 37;
as to a way of necessity see Bolton v, Bolton (1879), 11 Ch.D. 968;
see also Cannon v, Villars (1878), 8 Ch.D, 415; Cooke v, Ingram
(1893), 68 L.T. 671 ‘

(y) Osborn v. Wise (1837), 7 C. & P. 761; Brown v. Alabaster
(1887), 37 Ch.D. 490

(#) Corbett v, Jones, [1802] 3 Ch, 137.
(@) Haynes v, King, [1893] 3 Ch. 439,
(b) Doe v. Lock (1835), 2 A. & E. 705.
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INSTRUMENT OF DEMISE,

tion of incorporeal rights, such as the right of shooting or

fishing, is, in law, neither an exeeption nor a reservation,

but takes effect by way of re-demise from the lessee (¢).
Where an exception is made in a lease, everything de-

pending on it and necessary for obtaining or using it, is
excepted also. Thus, where timber is excepted, the lessor
is entitled to enter on the demised premises, and shew it to
intending purchasers, and he or a purchaser may enter, and
cut down trees and carry them away (d). So where an
exception is made in a lease of mines, everything is excepted
that is necessary for working them, including a right of way
to enter and remove the minerals, but not so as to cause sub-
sidence of the surface (¢). But an exception of minerals
only, will not give the lessor a right to use the space oceun-
pied by them after they have been removed; but it is other-
wise in an exception of mines (f). A reservation of a right
to work minerals is not equivalent to an exception of the
minerals and does not give the lessor the exclusive right to
work them (g).

(b) Habendum.

The funetion of the clause in the lease known as the
habendum, is to limit and restrain the generality of the de-
mise in the premises, and to specify the estate to be granted,
its date of commencement and its duration.

A grant without any words of limitation confers an
estate for life (k). Under a conveyance by deed to a person

(e) Ibid.
(d) Phillips v. Doyle (1887), 32 Sol. Journ. 11; Hewitt v,
Isham (1851), 7 Ex. 77.

(e) Proud v, Bates (1865), 34 L.J. Ch. 411; Davis v. Trehame
(1881), 6 App. Cas. 460; as to compensation for subsidence see
Duke of Buceleugh v. Wakefield (1870), L.R. 4 H.L.C. 377.

(f) Ramsay v. Blair (1876), L.R. 1 App. Cas. 702; Proud v.’

Bates (1865), 34 L.J. Ch, 411
(g) Duke of Sutherland v. Heatheote, [1892] 1 Ch. 475,
(h) Boddington v. Robinson (1875), L.R. 10 Ex. 270.
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CREATION OF THE RELATIONSHIP,

““and the heirs of his body, for twenty-one years, or the
term of his natural life, from the first day of April, 1853,
fully to be complete and ended,”’ reserving a yearly rent,

and providing that on failure to perform the covenants, the
lease and the term thereby granted should cease and be
utterly null and void, it was held that the grantee took a
life estate (¢).

Where, by an indenture made in 1826, lands were
“granted, demised and to farm let,”” to the grantee, his
heirs and assigns, and limited in the habendum, ‘“unto the
said (grantee) his heirs and assigns from the day of the
date hereof, for and during the term of twenty-one years,”’
and a ycarly rent was reserved, it was held that the fee
simple granted by the premises could not take effect without
livery of seisin, and that the grantee took only a term of
twenty-one years (j). As livery of seisin is no longer neces-
sary (k), it would seem that such a grant would now convey
the fee simple.

A lease for life, being an estate of freehold, could not
at common law, like a lease for a term, be made to commence
in futuro, as livery of seisin was formerly essential to the
creation of such an estate, and present livery could not be
made in respect of a future estate. And although livery of
seisin is not now necessary (kk), the rule still holds, and a
lease for life, to commence at a future time, can only be
made by a limitation operating under the Statwte of Uses(1).

The commencement of the term must be ascertained with
certainty, but it is sufficient if the date at which it is to

(i) Dalye v. Robertson (1860), 19 U.C.R. 411.

(7) McDonald v. MeGillis (1866), 26 U.C.R. 458.

(k) 8 & 9 Viet, (Imp.), 1845, c. 106, 5. 2; R.S.0. (1897), ¢
119, s. 2.

(kk) 8 & 9 Viet. (Imp.), 1845, e. 106, 5. 2; R.8.0. (1897), ¢
119, s. 2.

(1) 27 Henry VIIL ¢ 10; R.8.0. (1897), vol. III, e. 331; 1
Platt on Leases, 692,
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INSTRUMENT OF DEMISE,

commence may be made certain by the happening of an
event (1).

A term may be made to commence upon the performance
of a condition, such as the payment of a sum of money, or
upon default in making a payment (m).

Where possession has been taken by the lessee the term
is deemed to commence from that time, if no other time is
mentioned (n),

The lease is deemed to take effect from, and the condi-
tions and stipulations therein contained have relation to the
time of its delivery and not its date, unless otherwise clearly
expressed.

Thus, in Bell v. McKindsey (o), the lessor by indenture
of lease bearing date the 15th of March, 1862, demised cer-
tain lands. On the 21st of the following July this lease was

cancelled by an instrument under seal; the second and
fourth sheets were taken out and replaced by others, and it
was re-executed and re-delivered without any other altera-
tion. As it then stood, it was dated as before, to hold *‘ from
the 1st day of April now next, for nine years,”” at a yearly
rent, payable in advance, ‘‘that is to say, on the 1st of April,
1862, and on the 1st of April in each year during the term;"’
the conclusion being that the parties had thereunto ‘‘set
their hands and seals, the day and year first above written.”’
In an action by the lessor against the sheriff for taking the
lessee’s goods in August, 1862, without satisfying a year’s
rent alleged to be then due, it was held that the lease took
effeet from the delivery, on the 21st of July, 1862, not from
the date; that the term began on the 1st April, 1863, follow-
ing the delivery of the lease; that the first year’s rent pay-
able “‘in advance,”” was not due until that day, the words

(1) Goodright v, Richardson (1789), 3 T.R. 463,
(m) Clowes v. Hughes (1870), L.R. 5 Ex. 160,

(n) Doe v, Matthews (1851), 11 C.B. 675.

(0) Bell v, McKindsey (1864), 23 U.CR. 162; 3 E. & A. 9.
BELL—5

Delivery
of lease.
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CREATION OF THE RELATIONSHIP,

““that is to say, on the 1st April, 1862,"" being merely falsa
demonstratio; and that the provisions of the lease, in eon-
neetion with the surrounding circumstances, did not afford
sufficient evidence of a contrary intention to justify a differ-
ent construetion,

Where a lease purported on the face of it to have been
made on the 25th of Mareh, 1783, and to grant a term ‘‘to
the lessee from the 25th of March, now last past for thirty-

five years,”” but was not executed until after the 25th of

March, 1783, it was held that the word ‘“‘now’’ had refer-
ence to the time of delivery, and not to the date of the lease,
and consequently that the term commenced on the 25th of
March, 1783, and not on the 25th of March preceding the
date of the deed (q).

The duration of the term is reckoned exclusive of the
first day and inclusive of the last. Thus, under a lease
dated the 1st of October, 1857, for five years from the date
thereof, it was held that the term included the whole of the
first of Oectober, 1862 (p). Under a demise from a given
day the tenancy begins on the following day, and if that
day be Sunday, then on the next following day (¢g).

Where the lessor leased a house then in course of con-
struction for the term of one year, at $20 per month, pay-
able in advance, tenaney to begin on the 1st of June, 1900,
with a proviso that if the house was not ready for occupancy
on that date there should be an abatement of rent corres-
ponding to the delay, and the lessee entered on the 24th of
June and paid rent in advance for the months of July,
August, September and October, no rent being charged for
June, and occupation continued until the 1st of May, 1901,
when he moved out, it was held in an action for damages

(q) Steele v, Mart (1825), 4 B. & C, 272; 28 R.R. 256.
(p) McCallum v, Synder (1860), 10 U.C.C.P. 101,
(g) Gray v. Shields (1893), 26 N.S.R. 363.
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OF DEMISE,

against the landlord, for illegal distress on the ground that
there was no definite agreement in existence and therefore
no rent ascertained to be due, that there was a yearly letting
from the 1st of June, 1900 (),

It has been held that a term in a demise by deed of land
““to hold so long as it should be overflowed by a mill-pond”’
is sufficiently certain to enable the lessee to resist an action
of ejectment by a purchaser of the land (s).

If a lease is granted for a term stated in the alternative, Alternative
it is in the option of the tenant at which of the periods the *™*:
lease shall terminate (£).

Where a lease limited in the habendum for a year con-
tained a stipulation that either party might terminate the
lease at the end of the year, on giving three months’ written
notice prior thereto, it was held that the stipulation was
repugnant to the habendum and must be rejected, and that

the lease terminated at the end of the year without any
notice (u),

(e) Reddendum,

The office of the reddendum is to fix the amount of rent, Reddendum.
or service in the nature of rent, to be paid, and the days

and times of payment, If no time is mentioned for pay-

ment in a lease for a year or a term of years the rent will
be payable at the end of the year (a).

A reservation of rent payable to a stranger to the lease Reservation
may be good as a contract and will not pass with the re. to stranger.

version, but the rent so reserved cannot be recovered by
distress (b).

(r) Acorn v. Hill (1901), 34 N.S.R. 508.

(8) Kerr v. Bearinger (1869), 29 U.C.R. 340,

(t) Dann v. Spurrier (1803), 3 B. & P. 399; 7 R.R. 797.
(u) Weller v, Carnew (1899), 20 Ont, 400.

(a) Collett v. Curling (1847), 10 Q.B. 785.

(b) Co. Litt. 143b,
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OF THE RELATIONSHIP,

CREATION

are used, a

Where the words ‘‘yielding and paying’
covenant for the payment of rent is implied (¢). But no
special form of words is necessary, so long as the intention
of the parties is clearly shewn. A letting ‘‘at a rent,”’ or a
proviso or agreement for the payment of it, will be a good
reservation (d).

(d) Covenants.

A covenant is simply an agreement of the parties under
seal. In order to constitute a covenant, no technical words
are necessary; it is sufficient if an agreement can be col-
leeted from the terms of the instrument that something is
to be done, or not to be done, by the party (¢). Every
obligation which, on a fair construction of the language
used, is imposed on one of the parties, will amount in law
to an express covenant by him to perform it (f).

A warranty differs from a covenant; a warranty is a
collateral undertaking forming part of the contract by
agreement of the parties express or implied, and must be
given during the course of the dealing which leads to the
bargain, and should then enter into the bargain as part of
it. An affirmation at the time of a sale of a chattel is a
warranty, provided it appears on the evidence to have been
so intended ; and the test of whether it was so intended is
whether the vendor assumes to assert a fact of which the
buyer is ignorant, or merely states an opinion or judgment
upon a matter of which the vendor has no special know-
ledge, and on which the buyer may be expected also to have
an opinion, and to exercise his opinion. In the former case
it is a warranty, in the latter not. On the sale of real pro-
(e) Iggulden v, May (1804), 9 Ves. 330.

(d) Doe v. Kneller (1829), 4 C. & P. 3.
(e) Duke of St. Albans v. Ellis (1812), 16 East 3562; 14 R.R.
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INSTRUMENT OF DEMISE,
perty, or upon the granting and taking of a lease, the same
rule applies; consequently an affirmation by a landlord at
the time of letting a house that the drains are in a perfect
condition, the lease itself being silent on the point, may
amount to a warranty, and if the warranty is collateral to
the lease it may be given in evidence, although the affirma-
tion was by word of mouth only, and the tenant may main-
tain an action for breach of it (g).

The distinetion between a covenant and a condition is
discussed in chapter XXVI,, section 7.

An express covenant controls and overrides an implied
covenant to the same effect (h).

Where the language of a covenant is indefinite, parol
evidence is properly admissible to explain it (7).

Where a lease contained a clause that it should be ‘‘com-
petent’’ for the lessee to make certain specified repairs, and
the lease was declared to be on the express understanding
that such repairs should be made within one year from the
date of the said lease, it was held that, notwithstanding the
word ‘‘competent,’’ the lessee in effect covenanted to do the
work pr'iﬁvd (7).

It was held that a covenant in these words: ‘‘And the
said lessee covenants further with the said lessors that he
will furnish the said hotel in a substantial and good man-
ner’’ was a continuing covenant, and that the lessee was not
at liberty, during the continuance of the term, to remove
out of the house the furniture thereof which he had placed
in it (k).

(g) De Lassalle v, Guildford, [1901] 2 K.B. 215,

(h) Line v, Stephenson (1838), 5 Bing. N.C. 183; Grosvenor
Hotel Co. v. Hamilton, [1894] 2 Q.B. 836.

(i) Houston v, McLaren (1887), 14 Ont. App. 103.
(j) MeDonald v. Cochrane (1856), 6 U.C.C.P. 134,
(k) Rossin v, Joslin (1858), 7 Gr. 198,
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CREATION OF THE RELATIONSHIP,

In Ontario it is provided that covenants for the right
to convey, for quiet enjoyment, for freedom from incum-
brances, and for further assurance, shall be implied in every
conveyance (including a lease) made on or after the 1st day
of July, 1886. This is enacted by section 17 of the Act
respecting the Law and Transfer of Property(l), which
is as follows:

17. (1) In a conveyance made on or after the 1st day of July,
1886, there shall, in the several cases in this section mentioned, be
deemed to be included, and there shall in those several cases be im
plied, covenants to the effect in this section stated, by the person
or by each person who conveys, as far as regards the subject-matter
or share of subject-matter expressed to be conveyed by him, with the
person, if one, to whom the conveyance is made, or with the persons

jointly, if more than one, to whom the conveyance is made as joint
tenants, or with each of the persons, if more than one, to whom the
conveyance is made as tenants in common, that is to say:

(a) In a conveyance for valuable consideration, other than a
mortg the following covenants by the person who conveys, and
is expressed to convey, as beneficial owner, namely:

Covenants for right to convey;

Quiet enjoyment ;

Freedom from incumbrances; and

Further assurance;

According to the tenor and effect of the several and respective
forms of covenants for the said purposes set forth in Schedule B to
The Act respecting Short Forms of Conveyances (m), and therein
numbered 2, 3, 4 and 5, respectively, subject to the directions in the
said schedule contained.

(b) In a conveyance of leasehold property for valuable con
sideration, other than a mortgage, the following further covenant,

by the person who conveys, and is expressed to convey, as beneficial

owners, namely:

That, notwithstanding anything by the person who so conveys,
made, done, executed or omitted, or knowingly suffered, the |l'x|~<"nl
grant creating the term or estate for which the land is conveyed is,
at the time of the conveyance, a good, valid, and effectual |(:llﬂl' or
grant of the property conveyed, and is in full force, unforfeited, un
surrendered, and in nowise become void or voidable, and that, not

(I) RS.0. (1897), e 119,

(m) RS.O. (1807), e. 124,
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OF DEMISE,
withstanding any thing as aforesaid, all the rents reserved by, and
all the covenants, conditions and agreements contained in the lease
or grant, and on the part of the lessee or grantee, and the persons
deriving title under him to be paid, observed, and performed, have
been paid, observed and performed, up to the time of conveyance.

(¢) In a conveyance, the following covenant by every person
who conveys, and is expressed to convey, as trustee or mortgagee, or
as personal representative of a deceased person, or as committee of
a lunatic so found by inquisition or judicial declaration, or under
an order of the Court, which covenant shall be deemed to extend to
every such person’s own acts only, namely :

That the person so conveying has not executed, or done, or know-
ingly suffered, or been party or privy to, any deed or thing, whereby,
or by means whereof the subject-matter of the conveyance, or any
part thereof is, or may be imveached, charged, affected, or incum-
bered in title
the pe

estate or otherwise, or whereby or by means whereof

n who so conveys is in anywise hindered from conveying
the subject-matter of the conveyance or any part thereof, in
manner in which it is expressed to be conveyed.

the

(2) Where in a conveyance it is expressed that by direction of
a person expressed to direct as beneficial owner another person con-
veys, then the person giving the direction, whether he conveys and
is expressed to convey as beneficial owner or not, shall be deemed
to convey, and to be expressed to convey as beneficial owner the
subj

ct-matter so conveyed by his direction;

and a covenant on his
part shall be implied accordingly.

(3) Where in a conveyance, a person conveying is not expressed
to convey as beneficial owner, or as settlor, or as trustee, or as mort-
gagee, or as personal representative of a deceased person, or as com-
mittee of a lunatic so found by inquisition or judicial declaration,
or under an order of the Court, or by direction of a person as bene-
ficial owner, no covenant on the part of the person conveying shall
be by virtue of this section implied in the conveyance,

(4) The benefit of a covenant, implied as aforesaid, shall be
annexed and incident to and shall go with the estate or interest of
the implied covenantee, and shall be capable of being enforced by
every person in whom that estate or interest is for the whole or any
part thereof from time to time vested.

(5) A covenant implied as aforesaid, may be varied or extended
by deed, and as so varied or

xtended, shall, as far as may be, operate
in the like manner, and with all the like incidents, effects and con-
sequence

as if such variations or extensions were directed in this
section to be implied (n).

(n) As to covenants implied in leases under the Land Titles Act,
see R.S.0. (1897), c. 138, ss. 56, 74, and 75,
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CREATION OF THE RELATIONSHIP,

The term ‘‘conveyance’’ in the above section includes
a lease (0).

It would seem that these covenants are only implied
when the lease is made by deed (p).

In Ontario, a proviso for re-entry for non-payment of
rent is implied in every demise, whether by parol or in
writing, made after the 25th day of March, 1886, This is
enacted by section 11 of the Landlord and Tenant’s Act(q),
which is as follows:

11, In every demise made or entered into after the 25th day of
March, 1886, whether by parol or in writing, unless it shall be other-
wise agreed, there shall be deemed to be included an agreement that
if the rent reserved, or any part thereof, shall remain unpaid for
fifteen days after any of the days on which the same ought to have
been paid, although no formal demand thereof shall have been made,
it shall be lawful for the landlord at any time thereafter, into and
upon the demised premises, or any part thereof, in the name of the
whole, to re-enter and the same to have again, repossess and enjoy
as of his former estate,

In Manitoba, under the Real Property Act (r), a cove-
nant for the payment of rent and taxes, and to keep the
demised property in tenantable repair, is implied in a lease,

as provided by section 94, which is as follows:

94, In the memorandum of lease, unless a contrary intention
appear therein, there shall be implied the following covenants by the
lessee, that is to say:—

(a) That he will pay the rent thereby reserved at the times
therein mentioned, and all rates and taxes which may be payable in
respect of the demised property during the continuance of the lease;
and

(b) That he will at all times during the continuance of the said
lease keep, and at the termination thereof yield up, the demised
property in good and tenantable repair, accidents and damage to
buildings from fire, lightning, storm and tempest, and reasonable
wear and tear, excepted.

(o) RB.0. (1897), ¢ 119, 8. 1, s.-8. 6.
(p) See R.S.0. (1897), c. 124, s, 2,
(g) R.8.0. (1897), e. 170.

(r) RSM. (1902), c. 148,
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INSTRUMENT OF DEMISE,
There is also implied a power in the lessor to enter and
view the state of repair and to give notice to repair, and to
re-enter on non-performance of covenants, This is provided
by section 95, which is as follows:
95. In any memorandum of lease, unless a contrary intention

appears therein, there shall also be implied the following powers in
the lessor, that is to say:—

(a) That he may, by himself or his agents, enter upon the de-
mised property and view the state of repair thereof, and may serve
upon the lessee, or leave at his last or usual place of abode or upon
the demised premises, a notice in writing of any defeet, requiring
him within a reasonable time, to be therein mentioned, to repair
the same;

(b) That in case the rent or any part thereof be in arrear or in
case default shall be made in the fulfilment of any covenant, whether
expressed or implied, in such lease on the part of the lessee, and
such default shall be continued for the space of two calendar months,
or in case the repairs required by such notice as aforesaid shall not
have been completed within the time therein specified, such lessor
may enter upon and take possession of such demised premises,

In the Northwest Territories, under the Territories Real
Property Act (s), covenants and powers are implied similar
to those provided in Manitoba.

In British Columbia also under the Torrens Registry
Act (t), covenants and powers are implied similar to those
provided in the Aet of Manitoba.

5. Short Forms of Covenants,

In some of the Provinees, Acts have been passed pro-
viding for the use of short forms of covenants commonly
inserted in leases, the use of a given form of words in a
lease expressed to be made in pursuance of the Act, having
the effect of a more extended and detailed form (a).

(8) RS.C. (1886), c. 51, ss. 71 and 72,

(t) 62 Vict. (1899), B.C. c. 62, ss. 74 and 75.

(a) In Ontario, R.S.0. (1897), e. 125; in Manitoba, R.S.M.
(1902), e. 1567; in the Northwest Territories, R.8.C. (1886), ¢. 51;

in British Columbia, R.8.B.C. (1897), ¢. 117; 62 Viect. (1899), B.C.
e 62,
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CREATION OF THE RELATIONSHIP,

In Ontario, it is provided by section 1 of the Aet re-
specting Short Forms of Leases(b), as follows:

1. Where a lease under seal executed on or after the 31st day
of December, 1897, made according to the form set forth in Schedule
A, annexed to this Act, or any other such lease expressed to be made
in pursuance of this Act, or referring thereto, contains any of the
forms of words contained in Column One of Schedule B, hereto
annexed, and distinguished by any number therein, such lease shall
be taken to have the same effect, and be construed as if it contained
the form of words contained in Column Two of said Schedule B, and
distinguished by the same number as is annexed to the form of words
used in the lease; but it shall not be necessary, in any such lease,

to insert any such number,
Directions are given for the use of the forms provided
in Schedule B as follows:

1. Parties who use any of the forms in the first column of this
schedule, may substitute for the words “ Lessee ™ or “ Lessor " any
name or names (or other designation), and in every such case corres
ponding substitutions shall be taken to be made in the corresponding
forms in the second column,

2. Such parties may substitute the feminine gender for the
maseuline, or the plural number for the singular, in the forms in
the first column of this schedule, and corresponding changes shall
be taken to be made in the corresponding forms in the second
column.

3. Such parties may introduce into or annex to any of the forms
in the first column any express exceptions from or express qualifica
tions thereof respectively, and the like exceptions or qualifications
shall be taken to be made from or in the corresponding forms in the
second column,

4. Where the premises demised are of freehold tenure, the cove
nants 1 to 8 shall be taken to be made with, and the proviso 11 to
apply to the heirs and assigns of the lessor; and where the premises
demised are of leasehold tenure, the said covenants and proviso shall
be taken to be made with, and apply to the lessor, his executors,
administrators and assigns.

5. Where the word “lessor ” oceurs in the second column of this
schedule, it shall be held to include the heirs and assigns of the
lessor, if the premises demised are of freehold tenure, and to include
the heirs, executors, administrators and assigns of the lessor, if

such premises are of leasehold tenure; and where the word “lessee

(b) R.S.0. (1897), e. 125,
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INSTRUMENT OF DEMISE,

occurs in the said second column it shall be

held to include the
executors, administrators and assigns of the lessee (¢).

It is further provided that any lease or part of a lease
which fails to take effect by virtue of the Aet, shall never-
theless be as effectual to bind the parties thereto, as if the
Act had not been passed (d).

In order that a covenant in the short form shall be con-
strued as if it contained the words of the longer forms, the
lease must be under seal and must, moreover, be expressed
to be made in pursuance of the Act, or refer to it (e).

A lease made in 1870, purporting to be made ‘‘in pur-
suance of the Aet to facilitate the leasing of lands and tene-
ments,’”’ being the title of the Aet 14 & 15 Viet, ch. 8, con-
solidated in the Consolidated Statutes of Upper Canada,
ch, 92, instead of ‘‘in pursuance of the Act respecting Short
Forms of Leases,”’ whieh is the title of the Consolidated Act
and of the Ontario Act, was held to contain a sufficient
reference to the Consolidated Act, to bring it within its pro-
visions (f).

The addition of a further clause or stipulation to the
words of a short form of covenant or proviso, will not have
the effect of exeluding the application of the statute. Thus,
where a lease, purporting to be made in pursuance of the
Act respecting Short Forms of Leases, contained this pro-
viso: ‘‘Proviso for re-entry by the said lessor on non-pay-
ment of rent, ‘whether lawfully demanded or not,” or non-
performance of covenamts, ‘or seizure or forfeiture of the
said term for any of the causes aforesaid,”’’ the words in
italies not being in the short form given by the statute, it
was held that the addition of these words did not exelude
the application of the statute; and that the proviso ex-

(e) Schedule B, section 1.

(d) R.S.0. (1897), e. 125, s, 2.

(e) RS.O. (1897), e. 125, s. 1.

(f) Davis v, Pitchers (1874), 24 U.C.C.P. 516.

Lease must
be under
seal.

Reference
to the Act.
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tended to covenants after, as well as before it, in the
lease (g).

Where, in a lease, expressed to be made in pursuance of
the Act respecting Short Forms of Leases, the covenants, in
place of the words ‘‘the lessee covenants with the lessor’’
were introduced with the words ‘‘the said party of the
second part covenants with the said party of the first part,”’
followed by a covenant to build a house on the demised
premises, and another covenant to re-build in the event of
the building so erected during the term being destroyed by
fire, it was held that the covenants to build and to re-build
derived no aid from the statute, and were to be read as made
by the lessee for himself alone and not for his assigns (k).

(g) COrozier v, Tabb (1877), 38 U.C.R. 54.
(b) Emmett v. Quinn (1881), 7 Ont. App. 306,
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1. Effect of an Agreement for a Lease.
(a) Before the Judicature Act.
(b) Since the Judicature Act.
2. Specific Performance—Statute of Frauds.
3. What Agrtrm;‘nlx are Within the Statute.
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(e) Special terms.
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6. Usual covenants.

1. Effect of an Agreement for a Lease.

(a) Before the Judicature Act.

The distinetion between a lease and an agreement for a Agreement
lease has already been discussed (a). This distinetion has for a lease.
been modified to some extent by the passing of the Judica-
ture Act.

Formerly, where an entry was made under an agreement Effect of
for a lease as distinguished from a lease, the intended lessee €ntry under.
became at law a tenant at will only. The tenancy thus
created might, by the subsequent conduet of the parties,
such as the payment and acceptance of rent, ripen into a

(a) See chapter V.
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tenancy from year to year, and was subject to all the stipu-
lations of the agreement, except the duration of the term,

that were applicable to a yearly holding(b).

\fter entry under such an agreement, an action might
., but

be maintained for a breach of the terms thereof (¢

before entry an action would not lie at law to obtain pos-

SUSSI0N "I .
A lease for more than three years from the making there-

of is void at law, unless made by deed(¢) ; and the intended

lessee could not maintain an action at law to obtain posses-

sion under it. Thus, where an instrument not under seal
provided for a term of three years, with a privilege to hold
two years longer, at a rent payable monthly in advance,
and further provided that possession was to be given when

ever the first monthly payment should be made, this was

held to be a lease for more than three years, and was void
at law, and the lessee could not maintain an aetion at law
to obtain possession under it(f).

After entry and payment of rent under such an instru-
ment, the lessee became, as under an agreement for a lease,

a tenant from year to year. Thus, where a lessee entered

under a lease in writing, but not under seal, for a term of
five years, it was held that he became a tenant from year
to year for five years, under a tenancy, determinable dur-
ing that time by half a year’s notice, and after the end of
the term the tenant was bound to give up possession with-
out notice(g

(b) Coatsworth v. Johnson (1886), 55 L.J.Q.B. 220; see chap
ter 111,

(e) Bond v. Rosling (1861), 1 B, & 8. 371; Rollason v. Leon
(1861), 7 H. & N. 73; Tidey v. Mollett (1864), 16 C.B.N.S, 208;
Hayne v. Cummings (1864), 16 C.BN.S. 421,

(d) Drury v. Maenamara (1855), 5 E.
MeDonnell (1853), 11 U.C.R. 208.

(e) 8 & 0 Viet. (Imp.) e. 106, 8. 3; R.S.0. (1897), c. 119, 5. 7.

(f) Hurley v, MeDonnell (1853), 11 U.C.R. 208.

(g) Caverhill v, Orvis (1862), 12 U.C.C.P. 392; Tress v. Savage

(1854), 4 E. & B, 36,

& B. 612; Hurley v
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So, where a tenant went into possession under a lease in
writing, but not under seal, of lands that were afterwards
mortgaged, and after the mortgage was made he obtained
a lease under seal from the mortgagor for five years, it was
held that as between the lessee and the lessor he was tenant
for five years, but as between the lessee and the mortgagee
he was a tenant from year to year under the lease made
before the mortgage, and was entitled to notice to quit(h).

An instrument not under seal in the following form:
‘T agree to let to A.M. the house and lot, ete., for one, three
or five years,”’ was held to be void as a lease for five years,
as not being under seal, but it might operate as a valid
lease for three years, and no notiee to quit was necessary to
determine it at the end of that period (7).

But an instrument purporting to be a lease for a term
exceeding three years, which was void at law as a lease, be-
cause not under seal, was treated in equity as an agreement
for a lease()).

So, a defective lease, granted in the intended exercise
of a power of leasing, whether derived under a statute or
under any instrument lawfully ereating such power, is con-
sidered in equity as an agreement for a lease(k).

So under an agreement by deed, whereby one of the par-
ties agreed that the other should work the premises during
the former’s life, on eondition that he should do so in
a farmer-like manner, and deliver to him one-third of the
proceeds, it was held that as the agreement was inoperative
as a conveyance of an estate for life, the party entering
under the agreement and performing the conditions, be-
came a tenant from year to year(l).

(h) Caverhill v, Orvis (1862), 12 U.C.C.P. &

(i) Osborne v, Earnshaw (1862), 12 U.C,
(j) Parker v, Taswell (1858), 2 DeG. & 59.

(k) 12 & 13 Viet, (Imp.) c. 26, 8. 2; R.8.0. (1807), vol. IIL
330, s, 24.

(1) Sheldon v. Sheldon (1863), 22 U.C.R. 621.

Instrument
void as a
lease, good
as an agree-
ment for a
lease,
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Courts of Equity gave partial relief in such cases. Thus,
where a lessor, treating his lessee under such an agreement
as a yearly tenant, gave notice to determine the tenancy be-
fore the expiration of the term agreed on, and brought an
action at law for possession, a court of equity would re-
strain the lessor from proceeding until the lessee’s elaim for
specific performance could be heard (Il).

(b) Since the Judicature Act,

But, sinee the Judicature Act, the rule no longer holds
that a person ocecupying under an executory agreement for
a lease, of which the Court would decree specific perform-
ance, is only made tenant from year to year at law by the
payment of rent, but he is to be treated in every Court as
holding on the terms of the agreement(m).

In Walsh v, Lonsdale(m) the defendant, on the 29th of
May, 1879, agreed to grant, and the plaintiff to accept, a
lease of a mill for seven years at the rent of 30 shillings a
year for each loom run, the plaintiff not to run less than
560 looms; and the lease was to contain such stipulations
as were inserted in a certain lease of the 1st of May, which
was a lease at a fixed rent made payable in advance, and
contained a stipulation that there should at all times be
payable in advance, on demand, one whole year’s rent in
addition to the proportion, if any, of the yearly rent due
and unpaid for the period previous to such demand. The
plaintiff was let into possession and paid rent quarterly,
not in advance, down to the 1st of January, 1882, inclusive,
having run in 1881 560 looms. In March, 1882, the defen-
dant demanded payment, and put in a distress, and the
plaintiff thereupon commenced an action for damages for
illegal distress, for an injunection, and for specifie perform-

(1) Browne v. Warner (1807), 14 Ves. 156.
(m) Walsh v. Londsdale (1882), 21 Ch.D. 9,
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AGREEMENT FOR A LEASE,

ance of the agreement, It was held that a tenant holding
under an agreement for a lease of which specific perform-
ance would be deereed, stands in the same position as to
liability as if the lease had been executed. He is not, since
the Judicature Act, a tenant from year to year, he holds
under the agreement, and every branch of the Court must
now give him the same rights; and it was held, therefore,
that the plaintiff holding under the agreement was subject
to the same right of distress as if a lease had been granted,
and that if under the terms of the lease a year’s rent would
have been payable in advance on demand, a distress for that
was lawful,
Jessel, M.R., in delivering judgment, said :—
““The question is one of some nicety. There is an agree-
ment for a lease under which possession has been given.
Now, since the Judicature Act the possession is held under
the agreement. There are not two estates as there were for-
merly, one estate at common law by reason of the payment
of the rent from year to year, and an estate in equity under
the agreement. There is only one Court, and the equity
rules prevail in it. The tenant holds under an agreement
for a lease. He holds, therefore, under the same terms in
equity as if a lease had been granted, it being a case in
which both parties admit that relief is capable of being
given by specific performance. That being so, he cannot
complain of the exercise by the landlord of the same rights
as the landlord would have had if a lease had been granted.
On the other hand, he is protected in the same way as if a
lease had been granted; he cannot be turned out by six
months’ notice as a tenant from year to year. He has a
right to say, ‘I have a lease in equity, and you can only re-
enter if I have committed such a breach of covenant as
would, if a lease had been granted, have entitled you to re-
enter according to the terms of a proper proviso for re-

entry.” That being so, it appears to me that being a lessee
BELL—(
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in equity he cannot complain of the exercise of the right of

distress merely because the actual parchment has not been 1
signed and sealed.”’ y
The rule laid down by this decision was discussed in a e
subsequent case, and the limits of its application stated(n). e
Sanskesion In Manchester Brewing Co, v. Coombs(n), Farwell, J., t]
{":f:}‘i’:"‘l’b:?“' said :—*“ Although it has been suggested that the decision h
in Walsh v, Lonsdale takes away all difference between the
legal and equitable estate, it, of course, does nothing of the
sort, and the limits of its applicability are really somewhat
narrow. It applies only to cases where there is a contract te
to transfer a legal title, and an act has to be justified or an as
action maintained by force of the legal title to which the un
contract relates. It involves two questions: (1) Is there a op
contract of which specific performance can be obtained? St
(2) If yes, will the title acquired by such specific perform-
ance justify at law the act complained of, or support at law :::"
the action in question? It is to be treated as though before l""‘"
the Judicature Act there had been, first, a suit in equity for pers
specific performance, and then an action at law between the e
same parties, and the doctrine is applicable only in those :‘:":
cases where specific performance can be obtained between of o
the same parties, in the same court, and at the same time Wwhic
as the subsequent legal question falls to be determined. :::f:
Thus, in Walsh v, Lonsdale, the landlord under an agree-
ment for a lease for a term of seven years distrained. Dis.
tress is a legal remedy and depends on the existence at law A
of the relation of landlord and tenant, but the agreement ing ¢
between the same parties, if specifically enforeed, ereated tion (
that relationship. It was clear that such an agreement
would be enforced in the same court and between the same (]gglll

parties. The act of distress was therefore held to be law-
ful.”

(n) Manchester Brewing Co. v. Coombs (1900), 82 L.T. 347.
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AGREEMENT FOR A LEASE,

It has been held, also, that the rule applies only where
the court, in which an action is brought in respect of the
agreement, has concurrent jurisdiction, both at law and in
equity ; and hence a County Court, not having power to de-
cree specific performance, cannot treat the parties as having
the rights and liabilities which they would have, if a lease
had been executed(nn).

2. Specific Performance—Statute of Frauds.
Specific performance of an agreement respecting an in-
terest in lands will not be decreed, unless it is in writing,
as provided by the 4th section of the Statuf of Frauds, or
unless there is sufficient part performance to exclude the
operation of the Statute(o). By the 4th section of the
Statute of Frauds it is enacted as follows:—

No action shall be brought whereby to charge any executor, or
administrator, upon any special promise to answer damages out of
his own estate, or whereby to charge the defendant upon any special
promise to answer for the debt, default, or miscarriages, of another
person, or to charge any person, upon any agreement made upon
consideration of marriage, or upon any contract or sale of lands,
tenements, or hereditaments, or any interest in, or concerning them,
or upon any agreement that is not to be performed within the space
of one year from the making thereof, unless the agreement upon
which such action shall be brought, or some memorandum or note
thereof, shall be in writing, and signed by the party to be charged
therewith, or some person thereunto by him lawfully authorized (p).

3. What Agreements are Within the Statute.

An agreement for a lease of lands is a contract concern-

ing an interest in lands within the meaning of this see-
tion(q).

(nn) Foster v, Reeves, [1892] 2 Q.B.

255; Whidden v, Jackson
(1801), 18 Ont. App. 422; McGugan v, MeGugan (1893), 21 S.CR.
207.

(0) Edge v. Strafford (1831), 1 Tyr. 205; 1 Cr. & J. 301; 35
R.R. 746.

(p) 29 Car. I1. ¢ 3, 5. 4; R.S.0. (1897), vol. 111. ¢. 338, 8. 5;
R.S.N.S, (1000), c. 141, s, RS.B.C. (1897), c. 85, 8. 5.

(q) Edge v. Strafford (1831), 1 Tyr. 205; 35 R.R. 746; Thursby
v. Eccles (1900), 70 L.J.Q.B. 91.

Agreement
for a lease
must be in
writing.



84

Furnished
lodgings.

Corporation.

Infant.

CREATION OF THE RELATIONSHIP,

Where a verbal agreement was made to take furnished
lodgings for two or three years, it was held that before en-
try no action could be maintained for a breach of the con-
tract(r).

But a contract for board and lodging, where exclusive
possession of a certain room is not bargained for, is not
within the Statute, and an action may be brought for a
breach thereof, although the contract is not in writing(s).

An agreement to enter into an agreement for a lease, if
made in writing in pursuance of the Statute, is a contract
for the breach of which an action can be maintained(t).
So an agreement to procure a lease, although made by a
person who has no interest therein, is also within the Stat-
ute(u).

A written agreement to grant a lease made by a corpor-
ation will not be enforced hy specific performance unless it
is under seal(v). So an agreement for a lease will not be
enforced in favour of or against an infant(w). And a lessee
will not be compelled to carry out an agreement to assign
or sub-let, where he is under a covenant with his lessor not
to assign or sub-let without leave(z).

But a tenant for life who has entered into an agreement
to grant a lease for a longer term than he has power to
grant, will be compelled to give a lease for as long a term

as he lawfully can(y).
(r) Edge v. Strafford (1831), 1 Tyr. 205; 35 R.R. 746.

(8) Wright v, Stavert (1860), 2 E, & E, 721.
(t) Foster v. Wheeler (1888), 38 Ch. D. 130.

(u) Horsey v. Graham (1869), L.R. 5 C.P. 9.
(v) Mayor of Ozford v. Crow, [1893] 3 Ch. 535,
(w) Lumley v. Ravenseroft, [1805] 1 Q.B. 683.
() Wilmott v, Barber (1880), 15 Ch.D. 96.

(y) Hanbury v, Litchfield (1833), 2 Myl. & K. 620; 39 R.R.
312. As to power of a tenant for life to grant leases, see chapter I1X.
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AGREEMENT FOR A LEASE,

Where A, has entered into a contract to demise certain
premises for a term to B., and previously to the commence-
ment of the term to repair the old premises and build a new
warehouse; and B. entered accordingly at the day agreed
upon, but before A. had completed the building and repairs
and before the lease was executed a fire destroyed the pre-
mises, it was held that B. was not bound to execute a lease
and rebuild the destroyed premises, A. not having com-
pleted his contract, and that till such completion the pre-
mises were at his risk(2z).

Rent issuing out of land is a tenement; it partakes of
the nature of land, and an agreement respecting it is within
the Statute of Frauds(a).

An agreement for a reduetion of rent is an agreement
concerning an interest in land within the meaning of the
Statute, and must be in writing, although it may be void
for want of consideration(b) ; so also is an agreement for a
lease of an incorporeal right, such as the right to shoot over
lands(c).

Where a verbal agreement for a lease, which must be in
writing to satisfy the Statute, includes a collateral stipula-
tion which in itself is not required to be in writing, the

agreement cannot be enforced as to the lease, or as to such
stipulation, unless the whole is in writing(d).

The memorandum required by the Statute need not be
a formal instrument; any writing embodying the terms,
and signed by the party to be charged, or his authorized

agent, is sufficient(¢). Thus a receipt given for a deposit

(2) Counter v. McPherson (1834), 1 0.8, 22; 5 Moo, P.C. 83.

(a) Hopkins v. Hopkins (1882), 3 Ont. 223.

(b) O'Connor v. Spaight (1804), 1 Sch. & L. 305. '

(¢) Webber v, Lee (1882), 9 Q.B.D. 315; see also MeManus v,
Cooke (1887), 35 Ch.D. 681.

(d) Mechelen v, Wallace (1837), 7 A. & E. 49; Vaughan v,
Jancock (1846), 3 C.B. 766; but see Angell v. Duke (1875), L.R.
'0 Q.B. at p. 178; Erskine v. Adeane (1873), L.R. 8 Ch. 756,

(e) In re Hoyle, [1893] 1 Ch. 84,

Rent.

Reduction
of rent.
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of money may be sufficient(f) ; or a letter written even to a
third person(g), or two or more conneeted documents which
may be read together in order to satisfy the Statute(h). If
one document is insufficient by itself, it may be completed
by another(i).

A conveyance executed in eserow and retained in pos-
session of the grantor, eannot be regarded as a note or mem-
orandum in writing within the Statute(j). It would seem,
however, that where there is an antecedent parol contract,
complete in all its terms and recited in the conveyance, it
may be so regarded (k).

But the agreement, whether contained in one instrument
or in two or more connected writings, must contain all the
material terms agreed on, and must disclose the following

particulars:—

(a) Names of the Parties.

The proposed lessor and lessee must both be specified,
If both parties sign the agreement, although not otherwise
named therein, it will be sufficient(l). If the agreement is
signed only by the party to be charged, the other party, if
not named, must be identified by an adequate deseription
admitting of no doubt, even if the party signing well knew

(f) Shardlow v. Cotterell (1881), 20 Ch.D. 90.

(g) Wood v, Aylward (1887), 58 L.T. 662,

(h) Oliver v, Hunting (1890), 44 Ch.D, 205; Studds v. Watson
(1884), 28 Ch.D. 305

(i) Wylson v. Dunn (1887), 34 Ch.D. 5¢ Coombs v. Wilkes,
(1891) 3 Ch. 77; Baumann v. James (1868), L.R. 3 Ch. 508.

(j) Phillips v. Edwards (1864), 33 Beav. 440; MecClung v.
MoCracken (1882). 3 Ont, 596; Moritz v. Knowles (1899), W.N. 40,
reversed in appeal at p. 83; but see contra, Gillatley v, White
(1871), 18 Gr. 1.

(k) McLaughlin v. Mayhew (1903), 6 Ont. L.R. 174; see In re
Hoyle, Hoyle v. Hoyle, [1803] 1 Ch, 84.

(1) Stokell v. Nwen (1889), 61 L.T. 18; see also Williams v
Jordan (1877), 6 Ch.D. 517.
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AGREEMENT FOR A LEASE,

who the other party was(m). Where it appeared that the
lease was to be granted to a person who had paid a specified
sum, it was held that he was sufficiently indicated on pay-
ment thereof by him(n).

The agreement may be made under this section by an
agent duly authorized, although the authority is not in writ-
ing(o). If the parties to the agreement are acting as
agents, it is not necessary that their principals should be
named, or that the fact of agency should appear, and parol
evidence is admissible in such a case to show who the prin-
cipals are(p).

(b) Description of the Property.

The memorandum or agreement must contain a deserip-
tion of the property to be leased, but it need not be a spe-
cifie deseription nor such as would be sufficient to identify
the property ; and parol evidence may be given on the ques-
tion of ‘‘parcel or no parcel’’(¢). It need not contain any
words showing that the parties agreed on a definite pro-
perty, if they have in fact agreed on it and it can be shown
by parol(r).

The following letter written by the defendant to the
plaintiff: ‘I promise to give you $300, provided you can
give me a transfer lease with privilege to make an opening
between your premises and my own. Cash to be paid on

(m) Jarrett v, Hunter (1886), 34 Ch.D, 182; Catling v, King
(1877), 5 Ch.D. 660; Rossiter v. Miller (1878), 3 App. Cas. 1124;
Coombs v, Wilkes, [1801] 3 Ch, 77.

(n) Carr v. Lynch, [1900] 1 Ch. 613.

(0) Heard v, Pilley (1869), L.R. 4 Ch. 548,

(p) Filby v. Hounsell, [1806] 2 Ch, 737.

(q) Daniels v, Davison (1809), 16 Ves. 249; 10 R.R. 171;
Oliver v, Hunting (1800), 44 Ch.D. 205; Price v. Griffith (1851),
1 DeG. M. & G. 80,

(r) Plant v. Bourne, [1897] 2 Ch. 281.
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completion of transfer lease. This is as I understand it,”’ was
held to describe the premises with sufficient certainty(s).

Where the pru]mm‘d lessor agrees to lease lands, but has
title to only a part, he may be compelled to lease that part
to which he has title, with an abatement of rent(t), Thus
where an agreement provided for a lease of 249 acres at a
specified rent, and the lessor had only 214 acres, it was held
that he must grant a lease of what he had at a rent reduced
proportionally to the number of acres(u).

Where the owner of an oil well lot, on which was also
sitnate a blacksmith’s shop, which was known not to be the
property of the owner of the land, agreed to lease the oil
well and lot for a term of years without any express excep-
tion of the blacksmith’s shop, it was held that the intended
lessee could not obtain specific performance except of the
lot without the shop(v).

A description of the lands by reference to deeds in which

they are described is sufficient(w).
(¢). Beginning and Length of the Term.

An executory agreement for a lease does not satisfy the
Statute, unless it ean be collected from it on what day the
term is to begin. The mere fact that the agreement bears
a date, does not imply that that date is intended to be the
commencement of the term(z).

The rule, however, is different in the case of lease or ac-
tual present demise. In such a case the term begins on the
(s) Bland v. Eaton (1881), 6 Ont. App. 73.

(t) Barrow v. Scammell (1881), 19 Ch.D, 175.
McKenzie v. Hesketh (1877), 7 Ch.D, 675

(u) 5.

(v) Morris v, Kemp (1867), 13 Gr. 487,
(w) Owen v. Thomas (1834), 3 \l\l & K. 353,
19 Ch.D. 233, overruling

(@) Marshall v. Berridge (1881)
Jacques v. Millar (1877), 6 Ch.D. 153; Blore v, Sutton (1817), 3
Mer. 237; 17 RR. 74; Carroll v. Williams (1881), 1 Ont. 150;

llumﬂh‘rq‘l v. Conybeare (1899), 80 L.T. 40,
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AGREEMENT FOR A LEASE,

date of the instrument, or of its delivery in the absence of
other express provision(y).

The words “‘immediate possession to be given if re-
quired’’ in an agreement for a lease, are not sufficient to
specify the beginning of the term(z). But where an agree-
ment provided that the rent was to be payable from a cer-
tain date it was held that the term was to commence on that
date(a). And where possession was to be given on payment
of a certain sum, it was held that the term was to com-
mence when such payment was made(b).

Where there is an agreement to grant an extension of a
term already existing, the new term will begin on the expir-
ation of the old one(e).

If possession has been given under an agreement for a
lease, it may be implied that the term is to commence from
the date of the taking possession, if a contrary intention
does not appear from the instrument(d).

The length of the term must also be specified in the

(y) Marshall v, Berridge (1881), 19 Ch.D. 237, per Jessel, M.R.;
Doe v, Benjamin (1839), 9 A, & E. 644,

(z) Rock Portland Co. v, Wilson (1882), 52 L.J. Ch, 214,
(a) Wesley v. Walker (1878), 38 L.T. 284.

(b) Erskine v, Armstrong (1887), 20 L.R. Ir. 296,

(e) Verlander v, Codd (1823), T. & R.
(d) In re Lander, [1892] 3 Ch. 41.

(e) Clinan v, Cooke (1802), 1 Sch. & L. 22;
Bayley (1860), 9 H.L.C. 78.

(f) Bower v, Cooper (1843), 2 Hare 408.

(f) Dolling v, Evans (1867), 36 L.J. Ch, 474;
Watson (1879), 11 Ch.D. 129,

Fitzmaurice v,

see also Kusel v.

Length of
agreement(e). But where an agreement is for an assign- the term.

ment of a term already existing, it will be assumed that the
whole term is to puss(f‘).' If, however, the agreement is for
an underlease only, the duration of the term must be speci-
fied(f).

Under an agreement for a lease ‘‘for 7, 14 or ———



CREATION OF THE RELATIONSHIP,

years,”’ the lessee is entitled to a lease for 14 years, deter-
minable at his option at the end of seven years(g).

An agreement in writing for a lease of lands not speeci-
fying the term, and requiring parol evidence in order to
connect it with a writing in which the term is mentioned,

does not satisfy the Statute(h).
(d) The Amount of Rent Reserved.

The amount of rent agreed to be paid must also be men-
tioned in the agreement (i), but an agreement for an annual
rent to be settled by arbitration is sufficient(j).

It is not necessary that the agreement should state the
time of payment, as in the absence of an express provision
it will be deemed to be payable at the end of each year of
the term (k).

(e) Special Terms.

Where any special or unusual terms have been actually
agreed on, they must be embodied in the agreement and ex-

pressed with reasonable certainty (l).
Where some of the terms of an agreement in writing
have been afterwards altered by parol, specific performance

of the agreement as altered will not be deereed(m), as the
terms of an agreement within the Statute must be wholly
proved by writing(n). Where one party asks specific per-
formance of a written agreement with a parol variation in

(g) Powell v. Smith (1872), L.R. 14 Eq. 85.

(h) Clinan v, Cooke (1802), 1 Sch. & L. 22; 9 R.R. 3.

(i) Gregory v. Mighell (1811), 18 Ves. 328; 11 R.R. 207,

(j) Powell v. Lovegrove (1856), 8 DeG, M, & G .

(k) Coomber v. Howard (1845), 1 C.B. 440; Collett v. Curling
(1847), 10 Q.B. 785,

(1) Gardner v, Fooks (1867), 156 W.R. 388; Baumann v. James
(1868), L.R. 3 Ch. 508; Price v, Griffith (1851), 1 DeG, M. & G. 80

(m) Jordan v, Sawking (1791), 1 Ves, 402,

(n) Goss v, Lord Nugent (1833), 5 B. & Ad. 58; 39 R.R. 392
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AGREEMENT FOR A LEASE,

favour of the other party, the court will grant it(o); and
the Court will also enforce an agreement with variations, if
the defendant elects to accept them, and if not, it will en-
foree the original agreement(p).

An agreement to rescipd a written agreement for a

lease is not within the Statute, and may be made verb-
ally(q).

(f) Signature.

The memorandum required by the Statute need not be
signed by both parties, but it must be signed by the party
to be charged or his agent; and if it be signed by only one
of the parties, it will be enforced as against him, although
he cannot sue on it(r). A signature written in pencil, or
printed, or made by initials only, is sufficient(s).

5. Part Performance.

Although the Statute requires an agreement for a lease
to be made in writing, a verbal agreement for a lease may
be enforced by courts of equity where the agreement has
been partly performed.

Such courts have held that in an
action based on part

performance the defendant is
not on the agreement, but on the equities re-
sulting from the acts done in earrying out the agreement,

and that such acts may have the effect of excluding the op-
eration of the Statute(t).

“‘charged,’

(0) Martin v, Pyeroft (1852), 2 DeG. M. & G. 785.
(p) Robinson v, Page (1826), 3 Russ. 114; 27 R.R. 26.
(q) Goss v. Lord Nugent (1833), 5 B. & Ad. 58; 39 R.R. 392,
(r) Laythoarp v. Bryant (1836), 2 i 42 R.R.
700;

2 Bing. NC. 7
Fry, p. 220; Evans v,
Hoare, [1892] 1 Q.B. 593.

Boyes v, Ayerst (1822), 6 Madd. 316;

(8) Lucas v. James (1849), 7 Hare 410; Tourret v, Cripps
(1879), 48 L.J. Ch, 567; Sugden, V. & P., 14th ed., p. 144,

(t) Maddison v. Alderson (1881), 8 App. Cas, 467, per Selborne,
LC
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In the judgment of the Court of Appeal in Maddison v,
Alderson(t), afterwards affirmed by the House of
Lords(u), the conditions under which part performance
will exelude the operation of the Statute are laid down as
follows :

“It is a well-recognized rule that if in any particular
case, the acts of part performance of a parol agreement as
to an interest in land, are to be held sufficient to exclude
the operation of the Statute of Frauds, they must be such
re unequivoeally referable to the agreement; in other

as ¢
words there must be a necessary conneetion between the acts

of part performance and the interest in the land which is
the alleged subject matter of the agreement. ... They must
be such as could have been done with no other view or de-
sign than to perform the agreement. ... The admission into
possession of a stranger is, speaking in general terms, a
sufficient part performance, for it is not explicable upon
any ground other than that it has resulted from a contract
in respect of the land of which possession has been given.”

If a tenant with the consent of the owner enters into

possession of land, or does any act such as clearly appears
to have been done in pursuance and on the faith of an
agreement for a lease or other interest which is not other
on of the Statute of Frauds, or if

wise enforceable by 1
a tenant pay and the landlord receive rent under an agree-
ment which is itself eclearly proved, these acts will be
treated as part performance to take the case out of the stat-
ute, and specific performance will be decreed accordingly.
Thus. where a landlord, having verbally agreed with his
tenant to grant him a lease for twenty-one years at an in-
ereased rent, with the option of purchasing the freehold,
died before the exeeution of the lease, but before his death

the tenant had paid one quarter’s rent at the inereased rate,

(u) 8 App. Cas, 407,

par

res|
fou
that
less
tor
sessi
fend
mon
tual
unde
hrnlu
land |
Si
sion,
by th
to lea
terly,

(v
(w
(1831)
4.
(@)

(y)



AGREEMENT FOR A LE!/

it was held that this constituted a sufficient part perform-
ance of the agreement to take the case out of the Statute of
Frauds, and specific performance was decreed(v).

A verbal lease, or more properly speaking, a verbal
agreement for a present demise, although for a term less
than three years, is not valid as a lease and cannot operate
to ereate the relation of landlord and tenant. It is only an
inchoate agreement for a lease, and in the absence of acts
of part performance, it cannot be enforced by either of the
parties,

Such an agreement is, as has been mentioned, a contract
respecting an interest in land within the meaning of the
fourth section of the Statute of Frauds, which provides
that no action shall be brought upon it. The intended
lessee, if possession is refused him, eannot bring an action
to recover possession, or for damages for such refusal(w).

Thus in an action for damages for refusing to give pos-
session of premises, of which the plaintiff alleged that de-
fendant had orally agreed to give him a lease for sixteen
months, it was held that the evidence did not shew an aec-
tual letting, but that, even if it did, the plaintiff must fail
under section 4 of the Statute of Frauds, as the action was

brought in respect of an agreement for an interest in
land(z).

So the intended lessee, in case he refuses to take posses-
sion, is not liable for the rent agreed to be paid in an action
by the lessor(y). Thus, where the plaintiffs’ agent offered
to lease a house to defendant at £100 a year, payable quar-
terly, and defendant assented to the terms, but never oceu-

(v) Nunn v, Fabian (1865), L.R. 1 Ch, 35,

(w) Moore v. Kay (1883), 5 Ont. App. 261; Edge v, Strafford
(1831), 1 Tyr. 205; 35 R.R. 746; Kyle v
47,

. Stocks (1871), 31 U.C.R.

(@) Moore v. Kay (1883), 5 Ont. App. 261.
(y) Bank of Upper Canada v, Tarrant (1860), 19 U.C.R. 423.

Verbal
agreement
for less
than three

years.
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pied, it was held that the defendant was not liable for the
rent, although he got the key by the agent’s directions, and
went to examine the house, and, leaving the key in the door,
returned and said he would take it(z).

In the case of a parol agreement for a lease for more
than three years, where the lessee entered and was ejected
by a subsequent purchaser, it was held that he could not
recover damages against his lessor, the agreement not be-
ing in writing as required by the Statute of Frauds(a).

But where a tenant enters under a verbal agreement,
and goes out of possession before the end of the term, he is
liable for the rent for the whole term, in an action for use
and occupation(b),

A verbal agreement may, however, be relied on as a de-
fence, althongh no action could be brought on it(c),

A verbal agreement for a present demise is valid only if
possession be taken under it. But where possession has
been taken of part of the demised lands, it is a sufficient
part performance to exelude the operation of the Statute,
Thus, where the lessor had agreed orally to let eertain pre-
mises for a year, to commence at a future day, and on that
day put the lessee into possession of part of the demised
premises, but could not give him the possession of the resi-
due, in consequence of which the lessee suffered loss, and
sued defendant on the agreement, it was held that he was
entitled to recover, and the lessor could not suecessfully ob-
jeet that the agreement was void under the statute(d).

(2) Bank of Upper Canada v. Tarrant (1860), 19 U.C.R. 423;
but see Power v, Griffin (1887), 20 N.S.R. 52, in which there is a
dictum that the intended lessee was liable for rent under a verbal
agreement for a present demise, although he never entered.

(a) Draper v, Holborn (1874), 24 U.C.C.P, 122,
(b) Bmallwood v, Sheppards, [1895] 2 Q.B. 627.

(e) McGinness v, Kennedy (1869), 20 U.C.R. 93.

(d) Clark v, Nerricks (1851), 2 U.C.R. 535.

SEh.

Se

por

take
cnte
ther
||<'l‘l

{
(

(
v. 8h

(
Linds




AGREEMENT FOR A LEASE, 95

he Where a person entered into possession, and sowed a
nd erop, upon an oral understanding that he should have the
or, produets thereof, but no special time for occupation was
mentioned, it was held that a sufficient tenancy was ereated
re to entitle him to such crop(e).
ed Mere continuance in possession, where an agreement for Continuance
1ot a lease is made with a tenant already in possession, is not ;m_m.“i“".
e sufficient as part performance to exelude the operation of
the statute, because mere continuance in possession is not
Wt referable to the agreement alone(f).
is But payment of an inereased rent by a tenant in pos- Inereased
4 session under an agreement for a new lease is sufficient(g). ™
The rebuilding, by a tenant, of a party wall which was
i in a ruinous state during his term, is not sufficient part
performance of a verbal agreement for a new lease, as such
if an act might equally be referred to his present tenancy (h).
as So the expenditure of money by a tenant in the ordinary
g course of husbandry is insufficient as part performance(i).
b, But where a tenant in possession makes special expendi- Special
"y tures, which cannot be referred to his present tenaney, they 't:f::"h
e will be deemed sufficient acts of part performance to sup-
" port an agreement for a new lease(j).
. Where an agreement was made after possession had been lnmrt
nd taken, and a draft lease had been prepared, but not exe- "o
a8 cuted, and rent had been paid in pursuance of the terms
R thereof, it was held that there had been a sufficient part
performanece (k).
(¢) Mulherne v, Fortune (1858), 8 U.C.C.P, 434.
33 (f) Wills v, Stradling (1797), 3 Ves. 378; 4 R.R. 26,
l.u.: (9) Nunn v, Fabian (1865), L.R. 1 Ch,

applied in Miller
v. Sharp, [1899] 1 Ch. 622,

(h) Frame v. Dawson (1807), 14 Ves. 386; 0 R.R. 304; see also
Lindsay v. Lynch (1804), 2 Sch. & L. 1; 9 R.R. 54,

(i) Breanan v, Bolton (1842), 2 Dr. & W, 349,

(j) Wills v, Stradling (1797), 3 Ves. 378; 4 R.R. 20.
(k) Hodson v, Henland, [1896] 2 Ch, 428,
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Jurisdiction The jurisdietion of the court to grant specific perform-
;Iii::;:;l;\.' ance is purely discretionary, and a decree will not be made
. where the term agreed on has expired, or will expire before
a decree ean be obtained (1) ; nor where the agreement is for
a yearly tenaney(m).

Failure Where a person is let into possession pending negotia-
:.’Ifn("l‘(!y::a tions for a lease, he becomes a tenant at will(n) ; and if the
negotiations fall through, the tenaney may be determined
by a demand of possession (o).

Thus, where A. entered into negotiations and diseussed
terms, with a loan company, who were the owners of a farm,
for a lease, and pending the preparation of a lease he was
allowed to enter into possession, but refused to execute the
lease which was prepared, whereupon the company sold the
land and served a demand of possession, it was held in an
action by the purchaser to recover possession, that as A,
was not in possession under any concluded agreement re
garding the lease, he was merely in as a tenant at will to the
loan company, which tenancy was determined by the de-

mand of possession(p).
6. Usual Covenants.

“Self-con- When specifie performance of an agreement to grant a
prcisst lease has been deereed, the court will insist on the insertion

agreement,
in the lease of ‘‘usual’’ covenants, if the agreement itself
provides for such covenants, or if it is not ‘‘self-contained,”’
and contemplates a lease with usual covenants. Thus,
where an agreement made between the City of Toronto and
(I) Neshit v. Myer (1818), 1 Swanst. 226; De Brassac v
Martyn (1863), 11 W.R. 1020,
(m) Clayton v. Hlingworth (1853), 10 Hare 451.
(n) Howard v. Shaw (1841), 8 M. & W. 118; Doe v. Pullen
(1836), 2 Bing. N.C. 749.
(0) Lennox v. Westney (1880), 17 Ont, 472,
| (p) Lennox v. Westney (1889), 17 Ont. 472,
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AGREEMENT FOR A LEASE,
the Canadian Pacifie Railway Company provided, amongst
other things, for a lease renewable in perpetuity, by succes-
sive terms of fifty years, at an agreed rent, payable on
named days, nothing being said about covenants, it was held
that the agreement was not ‘‘self-contained,”” but that the
exeention of a formal lease was contemplated, which should
contain .the usual covenants, and that covenants to pay
taxes, and for the right of re-entry for non-payment of rent
or taxes, were, under the circumstances, usual covenants(q).

The question as to what are usual covenants is to be de-
termined by considerations of locality and eustom, and is
sometimes left to the jury as a question of fact(r).

A covenant for quiet enjoyment is a ‘‘usual covenant’’ Usual
on the part of the lessor, and covenants to pay rent, and to ovenants.
pay taxes, and to repair, and to allow the lessor to enter
and view state of repair, are, generally speaking, ‘‘usual
covenants’’ on the part of the lessee(s).

A covenant by a tenant to pay taxes is prima facie a Taxes.
usual eovenant, and it lies on the tenant objecting to its in-
sertion to show that it is not usual, either in general or hav-
ing regard to the circumstances of the particular case(?).

A covenant to repair on the part of a railway company, Repair.
although, in general, a usual covenant, will not be inserted
in a lease, where the jurisdiction to keep the railway in ef-
fective operation rests with the Railway Committee of the
Privy Couneil (u).

Under an agreement for a lease, whether containing a Covenant
stipulation for usual covenants or not, the lessor is not en- :‘l";nw g

(q) In re the Canadian Pacific Railway Co. and the City of
Toronto (1903), 5 Ont. L.R. 717.

(r) Bennett v. Womack (1828), 7 B. & C. 627,

(8) See chapters XI., XIL, XV, and XVIIL

(t) City of Toronto v, Canadian Pacific Railway Co. (1890), 27
Ont. App. 54; In re the Canadian Pacific Railway Co. and the City
of Toronto (1902), 4 Ont, L.R. 134,

(w) In re the Canadian Pacific Railway Co. and the City of
Toronto (1902), 4 Ont. L.R. 134.

BELL—T
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CREATION OF THE RELATIONSHIP,

titled to require the insertion of a covenant not to assign or

sub-let without leave(v).
The court will not direct the insertion of a proviso for

re-entry for the breach of any covenant, except the cove-

nant to pay rent(w). The lessor is not entitled to have in-
serted a proviso for re-entry on the bankruptey of the les-
see(z): or on an execution being issued against him(y);
unless it is specially agreed that the lease is to contain
clauses ‘‘usually inserted in leases of property of a similar
description’’(2)

A lessee of house No. 107, signed an indorsement on the
lease that he would lease house No, 109, at the same rent,
upon getting possession as soon as the premises should be
vacated by the then tenants, It was held that from the time
of his getting possession of No. 109, the lessee held it on the
same terms No. 107, and all the terms and covenants in
the lease of the latter, barring the time of getting poss
sion and the consequent difference in the length of the
terms, applied to the letting of No, 109(a).

(v) Church v, Brown (1808), 15 Ves. 2568; 10 R.R. 74; Hamp
shire v. Wickens (1878), 7 Ch.D, &

(w) Hodgkinson v, Crowe (1875), L.R. 10 Ch, 622,
(@) Ibid.

(y) Hyde v. Warden (1877), 8 Ex. D.

(2) Haines v. Burnett (1859), 27 Beav. 500,

(a) Mehr v. MeNab (1893), 24 Ont. 653.
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CHAPTER VII.

ATTORNMENT,

—

. Attornment Generally.,
2. Attornment of a Tenant to a Mortgagee.
. Attornment of a Mortgagor to His Mortgagee.

w

1. Attornment Generally.

An attornment is an agreement of a tenant or oceupant
of land to acknowledge some other person as his landlord.
It was originally used to signify the act of a feudatory, vas-
sel or tenant, by which he consented, upon the alienation of
an estate, to receive a new lord or superior, and transferred
to him his homage and service,

At common law, whenever a landlord transferred his re.

Attornment
. . .
version to another by grant, an attornment of the tenant to nece*sary at

common law,
the new owner was always nece

ary.  An attornment, how-
ever, was not necessary in the case of a transfer of the re.
version by devise or descent.

By the Statute 4 Anne, chapter 16, it was provided that
a grant of a reversion should be good and effectual without
any attornment of the tenant(a).
acted in Ontario, is as follows :—

24. (1) All grants or conveyances of any rents, or of the rever- Grant of
sion, or remainder, of any messuages or lands, shall be good and reversion
effectual to all intents and purposes without any attornment of the "“.'w“""
tenant of the land out of which such rent shall be issuing, or of the aiiout
enant of the land out of which such rent shall be issuing, or of the g¢¢ornment,
particular tenant upon whose particular estate any such reversion,

4 Anne,
16.

This provision, as re-en-

or remainder, shall and may be expectant, or depending, as if his
attornment had been had, and made,

(a) 4 Anne ¢, 16, s, 9
RS.B.C. (1897), e. 110, s,

R.8.0. (1807), vol. IIL. e, 342, 8. 24;
see chapter XXIV,
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(2) No tenant shall be prejudiced, or damaged, by payment of
any rent t¢ any grantor, or conusor, or by breach of any condition
for non-payment of rent, before notice shall be given to him of such
grant by the conusee, or grantee.

The effect of this enactment was to create the relation of
landlord and tenant, on a transfer of the reversion, between
the new owner and the tenant(b),

By reason of this provision the ereation of tenancies by
s of cases:

attornment is confined prineipally to two cla
(1) Where a lease is ereated after the lands have been mort-
the tenant may

gaged, in which case the mortgagee and
2) Where,

agree by an attornment to ereate a new tenaney ;
by an ‘“‘attornment clause’” in a mortgage deed, a mort-
gagor agrees to become tenant to the mortgagee at a rent,
the purpose of the clause usually being to give to the mort-
gagee, by way of additional security, the right of a landlord

to distrain for arrears of interest payable as rent(c).

2. Attornment of a Tenant to a Mortgagee.

The assignment of a reversion by way of mortgage is
within the statute, and a mortgagee, whose mortgage was
made after the lease, is entitled to payment of rent, and to
be treated as landlord by the tenant, as soon as notice is
given, and the tenant continues to hold on the same terms
as in his former tenancy(d). The lessee may, however, con-
tinue to pay all rents to his lessor until notice is given by
the mortgagee(e).

A mortgagee, however, whose mortgage was made before
the lease, is not an assignee of the reversion, but of the
whole estate in the land, and although he may on default
eject the tenant, he is not entitled to the rent or to be treated

(b) Brydges v. Lewis (1842), 3 Q.B. 603.

(e) Other es of attornment will be discussed in chapter VIII

(d) Cornish v, Searell (1828), 8 B. & C. 471.
(e) McFarlane v, Buchanan (1862), 12 U.C.C.P. 591.

(1874

(
Build
(
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as landlord, unless a new tenancy is ereated, as a mere no-
tice to the tenant is not sufficient(f) to create a tenancy, or
to enable him to sue or distrain for the rent(g).

Section 11 of the Statute 11 George IL, chapter 19, 11 Geo. II,

. e 19,

provides that every attornment of a tenant to a stranger
shall be null and void; but an exception is made of an at-
tornment to a mortgagee after default. This section as re-
enacted in Ontario(h) is as follows :—

23. Every attornment of any tenant of any messuages, lands, Attornmeut
tenements, or hereditaments, within Ontario, to any 'Htrungor claim- to mor@gﬂgee
ing title to the estate of his landlord, shall be absolutely null and not void.
void to all intents and purposes whatsoever; and the possession of
his landlord or lessor shall not be deemed, or construed to be, any-
wise changed, altered, or affected, by any such attornment; provided
always that nothing herein contained shall extend to vacate, or
affect any attornments made pursuant to, and in consequence of,
some judgment or order of a court, or made with the privity and
consent of the landlord or lessor, or to any mortgagee, after the
mortgage is become forfeited.

In such a ease a new tenancy may be created between & New tenancy

. pid o gy
tenant of the mortgagor and the mortgagee of the land, y implion

. s S tion from
either expressly, as by an attornment, or by implication econduct.

from conduet. Thus, if the mortgagee accepts rent from the
tenant, or gives him notice to pay rent, and the tenant pays
accordingly, a tenaney from year to year may arise (1) ; and
the tenant will be entitled to the usual notice to quit before
the mortgagee can recover possession(k). A tenancy so
created has the effect of displacing the former tenancy, at

least until the arrears under the mortgage have been satis-
fied(1).

(f) Except in New Brunswick. See C.S.N.B. (1004), e. 153,
8. 26
(g) Evans v, Elliot (1838), 9 A, & E, 342,
(h) R.8.0. (1897), vol. 111 e. 342, s, 23,
(i)Keech v. Hall (1771), 1 Doug. 21; Smith v. Eggington
(1874), L.R. 9 C.P. 145; Corbett v. Plowden (1884), 25 Ch. D. 678.
(k) Birch v, Wright (1786), 1 T.R. 378; Canada Permanent
Building and Bavings Society v, Rowell (1860), 19 U.C.R. 124,
(1) Doe v. Boulter (1837), 6 A. & E, 675.
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Although a new contract of tenancy may be inferred
from the fact of a notice by a mortgagee to pay rent to him,
and acquiescence by the tenmant by payment of the rent,
still such an inference will not be drawn if the facts show
that it was not intended to ereate such a contraet, but rather
that, the interest being paid, the possession of the mort-
gagor and his tenants was to remain undisturbed(m),

It has been held that rent to acerue due is not a chose in

action, and a tenant may attorn in respect of it(o).
3. Attornment of Mortgagor to Mortgagee.

The parties to a mortgage may agree that, in addition
to their prineipal relation of mortgagor and mortgagee, they
shall also, in respeet of the mortgaged lands, stand towards
each other in the relation of landlord and tenant(p).

In Ex parte Jackson(p), Cotton, L.J., in delivering
judgment, said :—'‘Undoubtedly a mortgagor and a mort-
gagee have the right to insert in their mortgage deed a
clause making the mortgagor attorn as tenant to the mort-
gagee, and thus by contract constituting the relation of
landlord and tenant between them.”’

In the same case, Thesiger, L.J., said :—*‘There can be
no doubt that such clauses contained in mortgage deeds are
valid and operative in themselves, and that they may, and
ordinarily do, ereate the relationship of tenant and land-
lord between the mortgagor and mortgagee, and with it the
ordinary right of distress which the law attaches to that re-
lationship,”’

It is essential to the validity of such an arrangement
that it should be made so as to comply with the require-
ments of the law for the ereation of leases,

(m) Forse v. Sovereen (1888), 14 Ont. App. 482,
(0) Harris v, Myers (1869), 2 Ch, Ch, 121.

(p) Ex parte Jackson, In re Bowes (1880), 14 Ch.D. 726,
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ATTORNMENT,

When a tenaney has been created by attornment, the
mortgagee, as landlord, will be entitled to exercise the rights
of a landlord, including the right of distress, and the right
to be paid rent in priority to other creditors, and will be
subjeet to the liabilities arising out of the relationship of
landlord and tenant(q).

It has been held that the ordinary statutory distress
clause in a mortgage deed operates merely as a licence, and
does not ereate the relation of landlord and tenant, so as to
give the mortgagee the rights of a landlord in regard to dis-
tress(r).

Where a mortgage deed contained the following attorn
ment clause: ‘“ And the said mortgagor doth hereby attorn
and become tenant of the said lands to the mortgagees, at a
yearly rental of $96, to be paid in the manner, and upon the
terms hereinbefore appointed for the payment of interest,”’
this was held sufficient to ereate a valid tenaney(s).

It is not necessary that the attornment or the mortgage
deed containing it, should be signed by the mortgagee, not-
withstanding the Statute of Frauds, as the admission of the
mortgagor, by his signing the mortgage deed, of the demise
and its terms, amounts to an estoppel ().

The attornment to the mortgagee by deed, executed by
the mortgagor in possession, and delivered to the mortgagee,
is sufficient evidence of the creation of the tenancy. It is
not necessary that rent should be paid, or that the mort-

gagor should be let into possession by the mortgagee; it is

(q) Hobbs v, Ontario Loan and Debenture Co. (1800), 18 S.C.R.
483, at p. 403, per Strong, J.; MecKay v. Grant (1803), 30 C.L.J. 70.

(r) Trust and Loan Co. v, Lawrason (1882), 10 S.C.R. 679, over.
ruling Royal Canadian Bank v. Kelly (1869), 10 U.C.C.P. 196,

(8) Linstead v, Hamilton and Provident Loan Society (18986),
11 Man. L.R. 199,

(t) Morton v. Woods (1869), L.R. 4 Q.B. 293; Hobbs v. Ontario
Loan and Debenture Co. (1890), 18 S.C.R, 483.
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sufficient if there is a continued occupation of the mort-
gagor(u).

In order to enable the mortgagee to distrain under an
attornment, it is not necessary that the legal reversion of
the lands should be vested in him. For example, a second
mortgagee may distrain, although he has only an equitable
reversion, the legal reversion being in the first mort-
gagee(v).

In Morton v. Woods(v), Cockburn, C.J., in delivering
judgment said : ‘‘ Although it may appear on the face of the
deed that the lessors have not the legal estate, yet the tenant
and those who claim through him are estopped, after he has
attorned, from denying that the relation of landlord and
tenant existed between them.’’

There may be two or more attornments, in respeet of the
same lands, by the same mortgagor to different mortgagees,
who will be entitled to distrain for the purposes of their re-
spective mortgages during the same period of time(w).

It is essential to the right of distress that a fixed rent
should be reserved by the attornment. Thus, where a mort-
gage deed contained, in addition to the ordinary statutory
proviso for distress for arrears of interest, an attornment in
the following words: ‘* And the mortgagor doth attorn to,
and become a tenant at will to the mortgagee, subject to the
said proviso,”’ it was held that there was no reservation of
rent sufficient to entitle the mortgagee to elaim a landlord’s
right as against an execution ereditor(z),

But the reservation of the rent is sufficiently certain if,

by ecalculation, it may be made certain. Thus, where the

(u) West v, Fritehie (1848), 3 Ex. 216: Morton v. Woods
(1868), L.R. 3 Q.B. 658; 4 Q.B. 203; Ex parte Voisey (1882), 21
Ch.D. 442,

(v) Morton v. Woods (1868), L.R. 3 Q.B. 658.
(w) Ex parte Punnett (1880), 16 Ch.D. 226.
(@) Trust and Loan Co. v, Lawrason (1882), 10 S.C.R. 679.
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ATTORNMENT,

rent reserved was a monthly instalment of a fixed amount
together with a fine of five per cent. per month on the whole
amount unpaid, it was held to be sufficiently
tained(y).

ascer-

Where the mortgagor becomes tenant by attornment to
the mortgagee until the maturity of the mortgage, it has
been held that there was no definite tenancy after maturity,
and that the interest aceruing thereafter, not being recover-
able by the terms of the contraet, but as damages, the
amount payable as rent became uncertain, and there was,
therefore, no right of distress(z).

Where it is stipulated in the attornment that the mort-
gagor shall become tenant to the mortgagee upon making
default in any of the payments, the mortgagee has no right
to distrain, unless he first gives notice to the mortgagor that
he intends to treat him as tenant(a).

A tenancy created by attornment from year to year, o
from month to month, will be a good yearly or monthly ten-
aney, although it is provided that it may be determined at
any time by the will of the mortgagee(b).

Where the tenaney created by the attornment is a ten-
ancy at will, it comes to an end with the death of the mort-
gagor, and the mortgagee cannot distrain on the heirs(c).

The existence of a tenaney created by attornment may
interfere with a mortgagee’s right to take possession, un-
less he has the power to determine the tenancy at any
time(d), and an attornment giving a mortgagee this right
is valid(e).

(y) Ex parte Voisey (1882), 21 Ch.D. 442,

z) Klinck v, Ontario Industrial Loan and Investment Co,
(1888), 16 Ont. 562

(@) Clowes v, Hughes (1870), L.R. 5 Ex. 160,

(b) In re Threlfall (1880), 16 Ch.D. 274.

(¢) Ncobie v, Collins, [1895] 1 Q.B. 375.

(d) In re Stockton Iron Furnace Co. (1879), 10 Ch.D. 335

(e) Doe d. Garrod v, Olley (1840), A. & E. 481: Metropolitan
Counties Assurance Socicty v, Brown (1859), 4 H, & N, 428,
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CREATION OF THE RELATIONSHIP,

The effect of an attornment to a mortgagee is to render
him liable, as a mortgagee in possession, to acecount to sub-
sequent incumbrancers for rent which, but for his wilful de-
fault, he might have received(f). It is usual, therefore, to
stipulate in the attornment that the mortgagee shall not be
sssion except for moneys actu-

liable as a mortgagee in posse
ally received.

A form of attornment clause commonly used is as fol-
lows :

““The mortgagor hereby attorns to the mortgagee and
becomes a tenant to him of the said lands during the term of
this mortgage, at a rent equivalent to, and payable on, the
same days and times as the payments of interest are herein-
before agreed to be paid, such rent when so paid to be in
satisfaction of such payments of interest. Provided that
the mortgagee may, on default of payment, or on breach of
any of the covenants hereinbefore contained, enter on the
said lands and determine the tenaney hereby created with-
Provided that neither the existence of this

out notiee.
clause, nor anything done by virtue thereof shall render the
mortgagee liable as a mortgagee in possession, so as to be ac-
countable for moneys except those actually received.”’

An attornment does not come within the Ontario Bills
of Sale Act, and does not require to be registered in pur-
suance thereof(g). But it has been held in England that it
is within the English Bills of Sale Acts of 1878 and 1882,
which apply expressly to instruments giving power of dis-
tress by way of security(h).

(f) In re Stockton Iron Furnace Co. (1879), 10 Ch.D. 335;: Ea»

parte Punnett (1880), 16 Ch.D, 226; Ex parte Harrison (1881), 18
Ch.D. 127, at p. 135. But Bacon, V.-C.,, in Stanley v, Grundy (1883),

22 Ch.D. 478, decided otherwise.

(g) Trust and Loan (o, v. Lawrence (1881), 6 Ont. App. 286,
affirmed 10 S.C.R. 679. See also Jn re Stockton Iron Furnace Co,
(1879), 10 Ch.D. 3

(h) Green v, Marsh, [1892] 2 Q.B. 330,
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In order to give the mortgagee a right to distrain, the Bona fide
tenancy under an attornment must be a real tenancy ereated BTN,

in good faith and intended to be acted upon. If it is a mere
coutrivance to enable the mortgagee to seize the goods of
third parties, or to obtain priority over other ereditors, it
will not be upheld. Thus, where the rent reserved is more
than a willing tenant would pay as a bona fide vent, the
mortgagee will not be entitled to distrain as against third
parties(i).

Yet even if the right of distress is taken away as against
third parties, the relation of landlord and tenant is not
thereby destroyed as between mortgagor and mortgagee(j).

(i) Ea parte Jackson (1880), 14 Ch.D. 725; Hobbs v, Ontario
Loan and Debenture Co. (1890), 18 S.C.R. 483 Imperial Loan and

Investment Co. v, Clement (1896), 11 Man. L.R. 428, 445. See chap
ter 1V,

(j) Mumford v, Collier (1890), 25 Q.B.D. 279,
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CHAPTER VIII.
ESTOPPEL.
1. Estoppel Generally.
2. Estoppel Against a Tenant.
(a) In Favour of a Landlord Who Let Him Into Pos-

session,

(b) In Favour of a Landlord Who Did Not Let Him
Into Possession.

3. Estoppel Against a Landlord,

1. Estoppel Generally.

When a person is by law prevented from asserting a fact
I : I

or claim, irrespective of its truth or validity, by reason of

a previous admission, representation or adjudication, he is

said to be estopped from so doing, and such admission, rep
resentation or adjudieation is said to form an estoppel, or
in other words a bar or impediment to such assertion,

says Lord Coke(a), “‘cometh of the French

“Estoppe,”’
word estoupe, from whenee the English word stopped ; and
it is called an estoppel or conclusion, becanse a man’s own
act or aceeptance stoppeth or eloseth up his mouth to allege
or plead the truth.”’

Estoppel in law is of three kinds: (1) estoppel by deed,
arising from the execution of an instrument under seal,
whereby a person executing it is estopped from denying the
truth of anything contained in it; (2) estoppel by record,
arising from the adjudication of a court of record, whereby

a party to such adjudication will not be heard to maintain

(a) Co. Litt, 352a.
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ESTOPPEL,

the contrary of what has been decided ; (3) estoppel in pais,
or equitable estoppel, arising from an assertion or admis-
sion, express or implied, under eircumstances rendering it
inequitable to allow the person making it to withdraw from
the position taken, and to assume or maintain a different
position. Thus, where the owner of property has stood by
and allowed it to be sold as the property of another without
objeetion, the law will not allow him in any action or pro-
ceeding to assert or maintain that he is the owner.

So the parties entering into the relationship of landlord
and tenant are mutually estopped from denying or disput-
ing that relationship; the landlord will not be allowed to set
up any claim against the tenant founded on the fact or as-
sertion that he had no title to bestow; and the tenant, so
long as he continues in possession under the lease, will not
be permitted to set up any defence against the landlord
founded on the fact or assertion that the landlord was not
entitled to make the demise,

In Morton v. Woods(b), Lush, J., said: ‘‘Inasmuch as
the parties have agreed that they should stand in the rela-
tion of landlord and tenant, and the one accordingly re-
ceives possession from the other and enters on the pre-
mises, so long as he continues in possession he cannot be
heard to deny the state of facts which he has agreed shall
he taken as the basis of the arrangement : in other words he
cannot set up that the landlord has no legal title.”’

As between landlord and tenant, estoppel as to the land-
lord’s title is founded on the admission implied by law on
the part of both parties to that relation, that at the time of
the demise the landlord had a good title to the premises.

“It would be contrary to the principle,”’ said Sir
Thomas Plumer, M.R.(¢), ‘“‘upon which the relation be-
tween landlord and tenant exists to allow the tenant to dis-

(b) Morton v. Woods (1868), L.R. 3 Q.B. at p. 671.
() Attorney-General v, Hotham (1823), 1 T. & R. 209, at p. 220,
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pute his landlord’s title: for there is an implied covenant
that the landlord shall protect the tenant’s enjoyment and
the tenant shall guard the landlord’s title.”’

The rule applies to all tenancies, whether for years, at
will or by sufferance(d), and also to mere licensees(¢). It
also applies whether the tenancy has been created by
deed(f), or otherwise(g) ; and although the letting has been
made by an agent of the landlord whose name was not dis-
closed to the tenant(h).

The estoppel arising from the relation of landlord and
tenant applies generally and may be pleaded in all actions
between them, for example, in actions for rent(i); in ae-
tions upon covenants contained in the lease(j); in actions
for use and occupation(k) ; in actions of trespass(l) ; in ac-
tions of replevin(m) ; in actions for illegal distress(n) ; and
in actions of ejectment (o).

With regard to estoppel as against the tenant and those
claiming under him, there are two classes of cases that may
be noticed: (a) where the tenant has received possession
from the person in favour of whom the estoppel is elaimed;
(b) where the tenant has not reccived possession from the
person elaiming the estoppel, but by attornment or payment
of rent to him, or by accepting a lease from him, has ac-

knowledged such person as landlord.

(d) Doe v. Foster (1846), 3 C.B. 215.

(e) Doe v. Baytup (1835), 3 A. & E. 188,

(f) Wilkins v. Wingate (1794), 6 T.R. 62.

(g) Phipps v. Sculthorpe (1817), 1 B. & A. 50;: 18 R.R. 426;
London and Northwestern Railway Co. v. West (1867), L.R. 2 C.P
5563.

(h) Fleming v. Gooding (1834), 10 Bing. 549,

(i) Parker v. Manning (1798), 7 T.R. 537.

(j) Cuthbertson v. Irving (1860), 6 H. & N. 135,

(k) Dolby v, lles (1840), 11 A, &
(1) Delaney v. Fox (1857), 2 C.B,
(m) Dancer v, Hasgtings (1826), 4

(18
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nant 2. Estoppel Against Tenant:
and (a) In Favour of the Landlord Who Let Him Into
Possession,

s, at

It A tenant, so long as he retains possession, is estopped Estoppel
1 by from disputing that the landlord who let him into posses- :'f:‘;::::t
been sion had, at the time of making the demise, a good title to
dis- the premises,

A tenant will not be permitted to maintain, for example, Tenant can-
and that his landlord had previously conveyed the fee and at ":f::“:‘;:f‘:i'h,,
tions the time of the demise had no title(p) ; or that he had pre- ::‘f :I‘:-l time
1 ae- viously mortgaged the lands, and at the time of the demise demise.
lions had not the legal estate(q); or that he had previously de-
| ae- mised to another for an interest that was still subsisting(r) ;
and or that he held under a grant from the Crown that was in-

valid(8) ; or that at the time of the demise the person en-
hose titled was his trustee in bankruptey (1) ; for ‘““upon the exe-
may cution of the lease there is created, in contemplation of law,
ision a reversion in fee simple by estoppel in the lessor’'(u).
ned; When a lessee took a lease for two years, and covenanted
the to leave the premises without notice at the end of that time,
nent it was held, in an action of ejectment by the lessor at the
) 0> end of the term that the lessee could not set up a former
lease to himself for a longer period(v).

A lessee whose lease has expired eannot set up a lease

from the lessor to a third party, to commence at the expira-
‘(7";,' (p) Palmer v, Ekins (1725), 2 Ld, Ray. 1550,

(q) Alchorne v, Gomme (1824), 2 Bing. 54; Cameron v, Todd
(1863), 22 U.C.R. 300; 2 E. & A. 434,

(r) Phipps v. Sculthorpe (1817), 1 B. & A. 50,
(8) Doe v, Abrahams (1816), 1 Stark. 305

(t) Cook v. Whellock (1890), 24 Q.B.D. 658.

(u) Cuthbertson v, Irving (1860), 4 H. & N, 742; 6 H. & N.
135.

(v) Doe d. Wimburn v. Kent (1837), 5 0.8, 437.
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tion of his lease, nor contend that the lessee under that lease
was the person entitled to possession(w).

The estoppel applies to a lessee, although the lessor had
no title to the land and had no power to lease it. Thus,
where the lessee dealt with the lessor as personal represent-
ative of her hushand’s estate, and became tenant to her as
such, it was held that he was estopped from objecting that
the land was not hers, or that she had no power to lease
it(x).

Although the instrument of demise discloses a want of
title in the landlord, an estoppel nevertheless arises, and the
tenant will not be permitted to assert such want of title(y).

A tenant, so long as he retains possession, eannot call in
question the title of the landlord who let him into posses-
sion, even if that title is tainted with fraud or illegality(z).

The estoppel against the lessee extends to all the lands
received by him from the lessor, although the lands of
which he has taken possession inelude part of a lot to which
the lessor had no title, but which by reason of an error in
the boundary line the lessor had used as part of his own
land(a).

A lease of a house carries with it the land, and the lessee
of a house cannot dispute the lessor’s title to the land on
which it stands(b).

A tenant is estopped from denying his landlord’s title

and is bound by his covenants, although the lease under

(w) Fow v. Macauley (1863), 12 U.C.C.P. 298.

(@) Christie v, Clarke (1867), 16 U.C.C.P. 544,

(y) Jolly v. Arbuthnot (1859), 4 DeG. & J. 224; Morton v,
Woods (1869), L.R. 4 Q.B. 293, overruling Cuthbertson v. Irving
(1860), 6 H. & N. 135; but Lyster v. Kirkpatrick (1866), 26 U.C.R
217, and Patterson v, Smith (1881), 42 U.C.R. 1, seem to have de
cided the contrary.

(2) Parry v, House (1817), Holt N.P.C. 489.

(a) Davey v. Cameron (18566), 14 U.C.R. 483; see also In re

Cockburn (1896), 27 Ont. 450.
(b) Renalds v. Offitt (1857), 156 U.C.R. 221,
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which he took possession was not signed by the lessor, or by
anyone having authority to do so(¢).

Where a tenant who had taken a lease from a doweress
and paid rent, afterwards purchased the interests of the
heirs, it was held that he was estopped at the end of his
term from setting up that her right to dower had been bar-
red by the Statute of Limitations, and that he must restore
possession to her before setting up an adverse elaim(d).

An estoppel will not be allowed so as to interfere with
the proper earrying out of an Act of Parliament(f). It
has been eonsidered doubtful whether a tenant or licensee
of land is estopped from maintaining that his landlord’s
or licensor’s title is void on a statutable ground(g).

The estoppel extends to all persons elaiming under the
tenant, as, for example, an assignee(h), or a sub-lessee, or
an heir of the tenant(i). Thus where a person entered into
possession under one B., who orally promised him a deed
of the land to be executed as soon as he himself should re-
ceive a conveyance from the owner whose tenant at will he
was, it was held that the heirs of such per<on were estopped
from disputing B.’s title(j).

A person who obtains possession of lands from the ten-
ant by paying him a sum of money, or by collusion with
him, or otherwise, is estopped from denying the landlord’s

(e) Municipal Council of Frontenae v. Chestnut (1851), 9 U.C.R.
365. E

(d) Pyatt v, McKee (1883

3 Ont., 151,

(f) United Counties of Peterborough and Vietoria v, Grand
Trunk Railway Co. (1860), 18 U.C.R. 220.

(g9) Hallock v, Wilson (1857), 7 U.C.C.P, 28; but see Cooke v,
Loxley (1792), 5 T.R. 4; 2 R.R. 521.
(h) Taylor v. Needham (1810), 2 Taunt. 278; Jones v. Todd
(1863), 22 U.C.R. 37.

(i) London and Northwestern Railway Co. v. West (1867), L.R.
2 C.P. 5563.

(j) Armstrong v. Armstrong (1871), 21 U.C.C.P. 4.

BELL—8
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title to the same extent as the tenant would have been,
although such person may have aequired aliunde a valid
title, and may be entitled to possession thereunder(k).

Thus, where a purchaser of land at a sheriff’s sale, hav-
ing reason to believe that he eould not get possession with-
out legal proceedings against the former owner, contrived
by collusion with the former owner’s tenant to get into
possession without his consent, it was held in ejectment by
the former owner that the possession thus obtained was on
no higher footing than that of the tenant, and that such
purchaser must abandon the possession obtained through
the tenant, although he might afterwards maintain an
action to recover possession (1).

The rule, however, does not apply unless it be shown
that the relation of landlord and tenant exists between the
parties to the action or their predecessors in title; it is not
sufficient to show that the defendant occupied as a tenant;
it must be shown that he was a tenant of the plaintiff, or of
his predecessor in title (m).

3ut while a tenant ecannot dispute that the landlord had
title at the time of the demise, it is always open to him to
show, as against the person who let him into possession or
anyone claiming under him, that such title has ceased at a
time subsequent to the demise (n),

Thus, he will be permitted 