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PREFACE,

In these pages I have aimed to set forth the law of 
Landlord and Tenant that is in force in the Provinces and 
Territories of Canada, other than Quebec, as declared by 
the courts and legislatures. The book is divided into five 
parts, the first four of which are concerned with the fol­
lowing subjects respectively: (1) Creation of the 
Relationship; (2) Terms of the Relationship; (3) Change 
of Parties to the Relationship; (4) Determination of the 
Relationship. Part five consists of a collection of forms 
which it is hoped will be found generally useful.

To Mr. Herbert L. Dunn, who kindly read the work in 
manuscript, my thanks are due for many valuable 
suggestions.

Edwin Bell.
Toronto, May 11th, 1904.
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THE LAW OF

LANDLORD AND TENANT,

CHAPTER I.

INTRODUCTION—SOURCES OF CANADIAN LAW.

The source* of the law of Landlord and Tenant in the 
Province* and Territories of Canada, other than the 
Province of Quebec, are mainly as follows: first, the com­
mon law of England as declared and interpreted by the 
English and Canadian Courts; secondly, English statutes 
passed prior to the time when local legislatures were es­
tablished; thirdly, statutes, mainly provincial, having the 
force of law in the several Provinces and Territories 
respectively.

In any attempt to set forth the principles of a branch 
of law as it exists in the Canadian provinces, reference 
must be made to the laws of England upon which our own 
are based. More especially is such a reference necessary 
in stating the law of Landlord and Tenant, which has its 
roots in a remote part, and the main principles of which 
were developed and ascertained in England before Eng­
lish law generally became the rule of decision here.

The laws of England, including the common law and 
the statute law, were introduced, or declared to be in 
force, or continued, and local legislatures were established, 
in the several provinces at different times, and hence some 
Imperial statutes are in force in one or more of the pro-
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vinces and not in others. The common law as modified by 
statutes passed prior to the accession of George III., is the 
basis of the law in all the provinces, as it was not until 
about that time that any of the provinces were empowered 
to legislate for themselves.

In Ontario it has been enacted that “in all matters of 
controversy relative to property and civil rights, resort 
shall continue to be had to the laws of England as they 
stood on the 15th day of October, 1792, as the rule for 
the decision of the same, and all matters relative to 
testimony and legal proof in the investigation of fact and 
the forms thereof in the several Courts in Ontario, shall 
continue to be regulated by the rules of evidence estab­
lished in England, as they existed on the day and year 
aforesaid—except so far as the said laws and rules have 
been since repealed, altered, varied, modified or affected 
by any Act of the Imperial Parliament still having the 
force of law in Ontario, or by any Act of the late Province 
of Upper Canada, or of the Province Canada, or of the 
Province of Ontario, still having the force of law in 
Ontario “(a).

In Nova Scotia, which was ceded by France to Great 
Britain in 1713, the laws of England up to the time of 
its organization as a colony in 1758, are in force there, 
save as altered by subsequent legislation. The legislature 
has power to alter or repeal the provisions of any Imperial 
Act, in so far as it applies to that province, and the pass­
ing of a local Act which is inconsistent with an Imperial 
Act, is in effect a repeal(6).

In New Brunswick the laws of England, as they stood 
when the province was organized in 1784, are in force

(а) 32 Geo. III. c. 1; R.S.O. (1897), c. Ill, a. 1.

(б) See Uniacke v. Dickson (1848), 2 N.S.R. 287; Murphy v. 
McKinnon (1889), 21 N.S.R. 307.
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there. In case a provincial statute affirming an Imperial 
Act is afterwards repealed, the Imperial Act revives(c).

In Prince Edward Island, which was ceded to Great 
Britain by France in 1758, and annexed to Nova Scotia 
in 1763, the laws of England were in force from the time 
of its organization as a separate colony in 1769.

In Manitoba the laws of England relative to property 
and civil rights, as the same existed on the 15th July, 
1870, are in force, so far as the same are applicable ex­
cept where they have been altered by legislative enact­
ment^). ,

By the North-West Territories Act(e) ,it is provided 
as follows:

Subject to the provisions of this Act the laws of Eng­
land relating to civil and criminal matters, as the same 
existed on the 15th day of July, 1870, shall be in force 
in the Territories, in so far as the same are applicable to 
the Territories and in so far as the same have not been or 
are not hereafter repealed, altered, varied, modified or 
affected by any Act of the Parliament of the United King­
dom applicable to the Territories, or of the Parliament of 
Canada, or by any Ordinance of the Lieutenant Governor 
in Council, or of the Legislative Assembly.

In British Columbia it is provided by the English Law 
Act(f) that “the Civil Laws of England, as the same ex­
isted on the 19tli day of November, 1858, and so far as the 
same are not from local circumstances inapplicable, shall 
be in force in all parts of British Columbia; provided, 
however, that the said laws shall be held to be modified

(o) See Lamb v. Cleveland (1891), 19 S.C.R 78.
(i) 61 Viet. (1888) (Dom.), c. 33; R.S.M. (1902), c. 40, s. 24; 

see Sinclair v. btulligan (1888), 6 Man. L.R. 17.
(e) R.8.C. (1886), c. 60, «. 11.
If) R.S.B.C. (1897), c. 116, a. 2.

Prince
Edward
Island.

Manitoba, 
15th Julv, 
1870.

North-West 
Territories, 
16th July, 
1870.

British
Columbia,
19th
November,
1868.
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and altered by all legislation still having the force of law 
of the Province of British Columbia, or of any former 
colony comprised within the geographical limit there­
of’’ (»).

In ascertaining or stating the law applicable to any 
province, it is necessary therefore to consider, first, what 
was the law of England as it stood on the day it was in­
troduced, or declared to be in force therein ; secondly, how 
far the law of England is applicable to that province; 
thirdly, how far, if at all, it has been repealed, altered, 
varied, modified or affected by subsequent legislation hav­
ing the force of law in that province.

In accordance with these principles an attempt is made 
in the following pages to set forth the general law applic­
able to all the provinces alike, and to note the particular 
modifications of the general law that have been made 
from time to time in each province.

Iff) See Reynolds v. Vaughan (1872), 1 B.C.R. 3.



PART I.

CREATION OF THE RELATIONSHIP OF 
LANDLORD AND TENANT.

CHAPTER II.

FREEHOLD TENANCIES.

1. Tenancy in Fee Simple.
2. Tenancy in Fee Tail.
3. Tenancy for Life.

A tenant is one who holds, uses or enjoys the property 
of another with his consent or by his permission or letting. 
A tenancy is, as the name implies, a holding and signifies 
the right, interest or estate which a tenant has in such 
property.

The law of Landlord and Tenant as the words are com­
monly used, comprises that portion of the law dealing 
with estates or tenancies less than freehold which may be 
described with sufficient accuracy for our purpose as lease­
hold tenancies, in contradistinction to estates of freehold 
or freehold tenancies. In order to understand more 
clearly the nature and incidents of leasehold tenancies, 
it will be useful to consider briefly and in outline the sub­
ject of freehold tenancies, upon which leasehold tenancies 
depend and out of which they arose.

Tenant
and
Tenancy.

Freehold

leasehold.
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In English law there are two kinds of freehold ten­
ancies: a tenancy in fee and a tenancy for life. Of ten­
ancies in fee there are two principal classes: a tenancy in 
fee simple which on the death of the grantee descends to 
his heirs generally or simply, and a tenancy in fee tail, 
feudum talliatum, which descends and is limited by the 
grant to a particular class of heirs, namely, to the heirs of 
the body of the grantee.

1. Tenancy in Fee Simple.

A tenancy in fee simple is the highest and most ex­
tensive interest which a British subject can hold in lands. 
The most important characteristics of a tenancy in fee 
simple are: (1) It is an estate held of a superior lord and 
mediately or immediately of the sovereign who is the 
supreme landlord or lord paramount ; (2) it is an estate 
of inheritance of indefinite duration ; (3) it may be freely 
aliened ; (4) in default of heirs of the last grantee it 
escheats to the sovereign, by whom or by whose predeces­
sors it was originally granted.

It is worthy of note that, in early times, property in 
land had none of these characteristics, and only acquired 
them in the course of a long process of development.

The earlier, perhaps the earliest, form of individual 
property in land, was known as allod, or allodium, and 
signified the whole or entire estate in land and was held 
in absolute independence, without being subject to any 
rent or other service, or acknowledgment to a superior. 
It was probably equivalent to, and directly descended 
from, the share which each man took in the appropriated 
portion of the domain of the group to which he belonged— 
tribe, family, or village community(o). In remote times 
allodial ownership gave place to an estate in land called

(a) Maine: Early Law and Custom, p. 339.
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a feud or fee so named from a word appearing under a 
variety of forms—feudum, food, feof, fief, or feu—which 
signified property in general.

Before the Norman conquest of England, the feudal 
system of land tenure obtained in western Europe, and if 
not in existence in England under the Saxon kings, was 
introduced by William the Conqueror, and its main fea­
tures were incorporated in the common law under the 
Norman kings and their courts of justice. After the 
battle of Hastings, the lands of those who opposed the 
Conqueror were treated as forfeited and were granted by 
him in extensive tracts to the great barons and chief lords 
who were hence called tenants in chief. The chief lords 
in turn subdivided part of their lands among their own 
followers, a class of inferior tenants called vassals or 
feudatories.

These grants of land were regarded, according to the 
construction placed upon them by the King and his 
officers of justice, not as absolute gifts, but as held of the 
king or chief lord, as the case might be, on condition of 
fealty and service to him, in which if they failed, the 
lands would be forfeited and the king or chief lord might 
resume them as his own. In other words the estate which 
a tenant took was called a feud or fee and was an estate 
in land granted by and held of the king or a superior 
lord, usually as a reward for military service and allegi­
ance, and on condition of services to be rendered in the 
future, in default of which the land was to revert to the 
grantor in whom the dominion or ultimate property re­
sided, and who was hence called the dominus or lord of 
the land.

The essential and fundamental principle of a feud was, 
that it was land held of another by a limited or conditional

Feudal
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originally

inheritable.

Primo­
geniture.

estate, the property being in the lord, the usufruct in the 
tenant( b).

When lands came to be first divided into feuds by a 
king or military leader on the conquest or occupation of 
new territory, they were not inheritable. As they were 
free gifts of the lord to his vassal, they were held merely 
at the will of the lord, who was the sole judge whether his 
tenant performed his services faithfully. Afterwards as 
the necessity for military services became less pressing, 
and agriculture more important, the tenancy of the feuds 
became more certain and permanent. They came to be 
held for one or more years, then for the life of the ten­
ant on whose death they reverted to the grantor, and at 
length were inherited by the adult sons of the tenant; 
infants, females and others incapable of bearing arms, or 
rendering the services required, being excluded. In pro­
cess of time, under the influence of new conditions, they 
came to be inheritable generally, and a feud granted to a 
man and his heirs in general terms, descended to all his 
male descendants in infinitum, the sons at first taking iu 
equal shares, and afterwards the eldest son to the exclu­
sion of all the rest, by analogy to honorary feuds or titles 
of nobility which came to be introduced, and which, not 
being of a divisible nature, descended according to the 
rule of primogeniture(c). And as early as the time of 
Henry II. land held in fee simple descended on an in­
testacy to collateral as well as lineal heirs, and to female 
in default of male heirs.

The rule by which the eldest son succeeded to the feud 
or fee under a grant to a man and his heirs, to the exclu­
sion of other children, commonly called the law of primo­
geniture, is, with some exceptions, still in force in Eng-

(6) Sullivan: Introduction to O’Curry’s Ancient Irish, p. ccxxii. 
Armour: Real Property, p. 32.

(c) Armour: Real Property, p. 34.
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land. In certain boroughs and in the County of Kent, 
the equal division of lands continues to prevail as a local 
custom(d). The law of primogeniture was also in force 
in this country until the first day of January, 1852, when 
it was abolished by the Inheritance Act(e), which pro­
vided that in case of intestacy all the children should in­
herit the estate in equal shares.

As feuds were at first not inheritable, so they were 
originally inalienable. A tenant of a fee could neither 
sell, mortgage nor even devise it without the consent of 
his lord ; nor could the lord transfer his interest to another 
without consent of the vassal. The feudal obligation be­
tween lord and tenant was personal and reciprocal in its 
nature. The lord was entitled to the personal services of 
his tenant, and could object to the transfer of the land 
to one who might prove less able to preform them. On 
the other hand the tenant was entitled, in return for 
military services and allegiance, to the protection of his 
lord and could object to the transfer by the lord of his 
dominion in the land to one who might be less able to give 
such protection. But the law gradually underwent a 
change and it became customary to make transfers with­
out consent until the passing of the statute Quia Emp- 
tores which gave entire freedom of alienation.

At the present day, as we have seen, a fee simple, on 
a failure of heirs of the last grantee, escheats to the 
sovereign.

Prior to the year 1290, where a tenant held lands of a 
superior lord he might have granted to another the whole 
of his lands to be held of the lord, and such a grant would 
have operated to create a tenancy between the lord and 
the new grantee. In case, however, the tenant granted

originally
inalienable.

Fee aimnle 
escheats to 
the Crown.

(d) Digby : History of the Law of Real Property, p. 84.
(e) 15 Viet. (1851), c. 0.
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only a part of the lands held by him, it operated under 
the common law to create anew the relation of lord and 
tenant with all its incidents, between grantor and grantee, 
the original tenant becoming a lord to the new grantee 
and having the advantageous rights over the land which 
formerly belonged to the chief lord. This practice on 
the part of tenants of subdividing their feuds, or sub­
infeudation as it was called, and granting them to inferior 
tenants to be held of themselves, soon became general. 
One effect of this was that on a failure of heirs of the 
last grantee the land escheated not to the chief lord, but 
to the last grantor.

In the year 1290, the Statute of Westminister III.(/), 
commonly called the statute Quia Emptorcs, from the 
Latin words with which it begins, was passed. It was in 
effect a compromise, as it recognized on the one hand the 
right of every tenant in fee simple to sell the whole or 
part of his lands, but on the other, provided that a sale, 
whether of the whole or of a part of the land, should have 
the effect of creating a tenancy between the chief lord 
and the new grantee who simply stepped into the place 
of the original tenant and assumed all the duties and 
obligations under which he held. The first three sections 
of this Statute as re-enacted in Ontario(fli) are as follows:

2. Forasmuch as purchasers of lands and tenements of the fees 
of great men and other lords, have many times heretofore entered 
into their fees, to the prejudice of the lords to whom the freeholders 
of such great men have sold their lands and tenements to be holden 
in fee, of their feoffors, and not of the chief lords of the fees, whereby 
the same chief lords have many times lost their escheats, marriages, 
and wardships of lands and tenements belonging to their fees; which 
thing seemed very hard and extreme unto those lords and other great 
men, and moreover in this case manifest disinheritance: It is there­
fore provided, and ordained, that from henceforth, it shall be lawful

(/) 18 Edw. I. (1200), c. 1.
(9) R.8.O. (1897), Vol. III., c. 330, ss. 2, 3 and 4.
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to every freeman to sell at his own pleasure his lands and tenements, 
or part of them, so that the feoffee shall hold the same lands or 
tenements of the chief lord of the same fee, by such service, and 
customs as his feoffor held before.

3. And if he sell any part of such lands or tenements to any, the 
feoffee shall immediately hold it of the chief lord, and shall be forth­
with charged with the services, for so much as pertaineth, or ought 
to pertain to the said chief lord for the same parcel, according to 
the quantity of the land or tenement so sold: And so in this case 
the same part of the service shall remain to the lord, to be taken by 
the hands of the feoffee, for the which he ought to be attendant and 
answerable to the same chief lord, according to the quantity of the 
land or tenement sold, for the parcel of the service so due.

4. And it is to be understood, that by the said sales or purchases 
of lands or tenements, or any parcels of them, such lands or tene­
ments shall in no wise come into mortmain, either in part or in 
whole, neither by policy nor craft, contrary to the form of the 
statute made thereupon. And it is to wit, that this and the two 
preceding sections of this Act extend only to lands holden in fee 
simple.

From that time forward the transferee of land became 
tenant to the chief lord or to the king. By successive 
transfers the tie between the mesne lord and the tenant 
became weakened and in many cases altogether obliterated. 
Finally when, by a statute passed in the year 1660(A), all 
the valuable incidents enjoyed by the chief lord were 
abolished, the relation between the chief lord and his 
tenant of the freehold fell into abeyance, and the free­
holder became for all practical purposes the owner of the 
soil. In England at the present day, in the great majority 
of cases, no intermediate lord is recognized, the tenant of 
the fee holding directly of the Sovereign, as chief lord or 
lord paramount, to whom as the successor of the original 
grantor the land in a failure of heirs escheats(t).

(h) 12 Car. II. (1660), c. 24.
(*) Digby: History of the Law of Real Property, p. 190; 

Armour: Real Property, p. 55.
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2. Tenancy in Tail.

The fee or estate held by a tenant in tail is one that 
is limited by the grant to the heirs of the body of the ten­
ant, and is called a fee tail, (feudum taUiatum), as op­
posed to a fee simple which is granted to the tenant and 
his heirs generally or simply. As this species of estate is 
rare in this country (fc), it is unnecessary to outline the 
course of its development, or the modes by which it may be 
converted into a fee simple. While, however, it remains 
an estate tail it differs in one important respect xrom a fee 
simple. On a failure of heirs the estate reverts to the per­
son by whom it was created or his representative, who is 
thence called the reversioner and who has an estate in re­
version expectant upon the estate tail. When a person 
grants an estate in fee simple he thereby divests himself 
of all estate in the land which on a failure of heirs, in this 
country at least, reverts to the crown. “There cannot,” 
said Lord Selborne, “in the usual and proper sense of the 
term, be a reversion expectant upon an estate in fee 
simple”(i)* The only exception to this rule appears to be 
where a corporation is the grantee of an estate in fee 
simple and is dissolved whilst holding the lands. In that 
case the lands go by reversion to the grantor and not to 
the Sovereign (m). This contingent interest should per­
haps be called, not a reversion, but a possibility of reverter.

3. Tenancy for Life

The last species of freehold tenancies which remains 
to be noticed is a tenancy for life. The estate of a ten-

(k) Estates tail have boon abolished in Nova Scotia and New 
Brunswick by statute.

(l) Attorney General of Ontari6 v. Mercer (1883), 8 App. Cas.
707.

(m) Armour : Real Property, p. 270.
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ant for life is an estate of freehold, but it is not a fee as a 
fee implies an estate of inheritance. But an estate for 
life like an estate tail, is held of the immediate reversioner 
or his representative, to whom it reverts on the death of 
the tenant or person for whose life it is held.

A freehold tenancy was created by a grant of the land 
by the lord to his vassal, accompanied by open and notori- 
oua delivery of possession in the presence of other vassals. 
In later times a grant of land was commonly evidenced 
by deed, although at common law a deed was unnecessary, 
the use of appropriate words, dedi et concessi, and cor­
poral investiture, called livery of seisin, being all that 
was essential to vest an estate in the grantee. A grant of 
land in this way to a man simply, without adding any­
thing to limit the estate he was to take, operated as a con­
veyance of an estate or tenancy for his life. In order to 
create a tenancy in fee it was necessary that the grant 
should be expressly made to the grantee and his heirs, in 
the ease of a fee simple, or to the grantee and the heirs of 
his body in the case of a fee tail. In some provinces of 
Canada this' is still necessary, but in Ontario on the 1st 
of July, 1886, an Act was passed which dispensed with 
the necessity to use technical words of inheritance in a 
conveyance of an estate in fee simple or in fee tail. It 
is sufficient if the words “fee simple,” “in tail,” be used, 
or any other words sufficiently indicating the limitation 
intended(n).

Modes of 
creating 
freehold 
tenancies.

(») R.8.O. (1897), c. 119, s. 4.



CHAPTER III.

LEASEHOLD TENANCIES.

1. Leasehold Tenancies Generally.
2. Tenancies at Will.
3. Tenancies for Recurring Periods.
4. Tenancies for a Fixed Term.
5. Tenancies far Life.
6. Tenancies by Sufferance.

1. Leasehold Tenancies Generally.

It being a settled principle of English law that all 
land is held ultimately of the Sovereign, the relation of 
Landlord and Tenant in its widest sense is nearly co­
extensive with the possession or ownership of land (a). But 
it is in a narrower sense that the words are ordinarily 
used. As the relations of lord and tenant and the inci­
dents of freehold tenancies gradually came to be of less 
importance, and in great part to disappear, the words 
landlord and tenant began to be used with reference to a 
new species of estate of growing importance, called a term 
or an estate for years, until at the present day the words 
are used to designate almost exclusively the parties inter­
ested in such an estate.

A term is created wherever a person being possessed 
of an interest in real property grants to another an estate 
or interest generally less than the grantor possesses there­
in, to hold for a time certain or capable of being made 
certain, usually in consideration of a periodical payment 
of rent in money or money’s worth. A term (terminus)

(a) Co. Litt. 05a; 2 Black. Com. 51.
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or a term of years is so called because its duration is 
limited or is capable of being determined at a fixed time, 
as distinguished from a freehold estate the duration of 
which is uncertain.

A term or an estate for years is created by a lease, 
which means in law simply a letting into possession, and 
is hence called a leasehold estate or tenancy, and the 
parties to it lessor and lessee.

Tho lessee is sometimes ealled the termor, or owner of 
the term, the word “term" being used to signify not only 
the period during which the tenancy is to exist, but also 
the estate or interest of the tenant. The lessor being the 
person to whom the property reverts on the termination 
of the tenancy is sometimes called the reversioner or 
owner of the reversion.

Reversion must be distinguished from remainder. A 
reversion is the undisposed of interest in land which 
reverts to the grantor after the exhaustion of the parti­
cular estate, as, for example, an estate in tail, an estate 
for life, or an estate for years, which he may have created.

A remainder, on the other hand, is that residue of an 
estate in land depending upon a particular estate and 
created at the same time. Thus if A. being possessed of 
an estate in fee simple grants an estate for life to B., 'his 
interest in the land is then a reversion expectant on the 
estate for life. If however at the same time A. grants an 
estate to B. for life and subject thereto an estate to C. in 
fee, A. no longer has a reversion, and C.’s estate is called, 
not a reversion, but a remainder expectant on the estate 
for life. A reversion, although it may be assigned, con­
veyed or devised, can never be created by deed or will. A 
remainder on the other hand can never arise except under 
a deed or will(b).

Termor

reversioner.

Reversion

remainder.

(6) Armour: Real Property, p. 234.
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A leasehold tenancy is called an estate for years, 
although the period for which it is granted is less than 
a year, a year being the shortest term of which the law 
takes notiee(c).

The distinctive characteristic of a freehold tenancy is 
the uncertainty of the period at which it will come to an 
end. It is essential to an estate for years that the period 
of its temination shall be fixed from the beginning, or at 
least be capable of being fixed (d).

Originally a term of years was not regarded as an 
estate but merely as a personal right. The only estates 
known to the early law were estates of freehold, the feudal 
organization not properly including the relation of a re­
versioner and a termor for years. The steps by which 
terms of years became established and recognized by law 
as estates, although at present of little practical import­
ance, yet serve to show in what way they came to be 
classed as personal property, and to descend to the execu­
tor instead of the heir, as well as to illustrate other legal 
principles of leasehold tenancies.

Terms of years were in early times, as at the present 
day, often granted by deed and otherwise to farmers and 
husbandmen who in consideration thereof agreed to pay 
rent in com, cattle or money. Yet their possession was 
deemed of little consequence, and they themselves were 
looked upon more ns mere bailiffs who accounted to the 
freeholder for the profits of the land at a fixed price than 
as having any property of their own. From this concep­
tion of the early relation is derived the principle that the 
possession of the tenant is the possession of the- land­
lord^).

(©) Armour: Real Property, p. 134.
(d) Digby: History of the Law of Real Property, p. 197.
(e) Armour: Real Property, p. 140.
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The lease creating the term conferred no estate, and 
hence if the lessee was wrongfully dispossessed by the 
landlord, he had no means of recovering possession, as, by 
the doctrine of the common law, possession of land could 
only be recovered by one having an estate therein, that is, 
an estate of freehold. The lessee’s only recourse was a per­
sonal action for breach of the agreement. To remedy this 
injustice, a particular form of the writ of covenant was 
invented to enable the lessee to recover the term, as well 
as damages. This new remedy, however, afforded only a 
partial relief, as it was effective only against the landlord, 
who might part with his estate after creating the term, 
and put the grantee in possession. In such a case the 
tenant could not bring his action of covenant to recover 
the term against the landlord, as he was not in possession, 
nor against the grantee as the grantee had not made the 
covenant, covenants running with the land being as yet 
unknown. To provide a further remedy, a new writ was 
invented in the reign of Henry III. called Quare ejecit 
infra tcrminum, by which the lessee was enabled to re­
cover possession from the grantee of the landlord. Another 
writ, called cjectio firmac, first introduced in the reign of 
Edward III., enabled the tenant to proceed against a 
stranger who had ousted him from possession. This writ Wrjt of 
was afterwards greatly extended in its scope and became ejectment, 
in the form of an action of ejectment the appropriate means 
of asserting the right to the possession of land in all 
eases, and was used as a substitute for all forms of real 
actions.

Notwithstanding these provisions there was still one case 
where a lessee's right to possession eould be defeated. If 
a reversioner in a collusive action to recover possession 
allowed judgment to go against him by default, or as it 
was technically called, suffered a recovery, a lease pre-

bell—2
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vioualy granted by him had no validity against the suc­
cessful plaintiff, who claimed on a supposed title para­
mount to the title of the reversioner, and the lessee could 
not prevent the destruction of his term because, having 
no estate he had no locus standi to intervene in an action 
of recovery. This hardship was partly remedied by the 
Statute of Gloucester(f), but it was not until the year 
1530 that the leaseholder was wholly protected against 
a proceeding of this nature by an Act which enabled 
termors to falsify judgments obtained in collusive actions 
of recovery (g).

Thus the interest of a tenant for years was protected 
at all points and became recognized by law as an estate 
in land, or a right of property which he might assert, not 
only against the landlord, but against all the world(h).

Before a term became thus established as an estate it 
was looked upon as a mere personal right, and devolved on 
the death of the lessee within the term, like other personal 
property, upon his executor or administrator. After 
it came to be regarded us property in land it continued to 
devolve, as was natural, upon the personal representatives 
of the lessee and thus came to be classed with personal 
property.

In this way terms of years, being estates in land and so 
partaking of the nature of real property, and also being 
of the nature of personal property by reason of its de­
volving on the personal representatives, acquired in the 
language of jurists the hybrid name of chattels reàlÇi).

Leasehold tenancies may be conveniently divided into 
five classes: (1) a tenancy at will; (2) a periodic tenancy,

if) 6 Edw. I. c. 11.
<g) 21 Henry VIII (1530), c. 15.
(A) Challi*: Real Property, p. 46; Digby: History of the Law 

of Real Property, p. 199; Armour: Real Property, p. 140.
(*) Digby: History of the Law of Real Property, p. 145.
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88 from week to week, from month to month, from quarter 
to quarter, or from year to year; (3) a tenancy for a fixed 
term; (4) a tenancy for life, either for the life of the ten­
ant or for the life of another; and (5) a tenancy by suf­
ferance which is the tenancy of one who comes in by right 
and holds over without right, as for example, a tenant for 
a fixed term who continues in occupation without the 
owner’s permission after his term has expired.

These tenancies are distinguished by the manner in 
which they arise, by their duration or by the modes in 
which they arc determined.

Tenancies may arise by express agreement or by im­
plication of law, or partly by express agreement and partly 
by implication of law. Thus, a tenancy for a fixed term, 
or for life, can only arise by express agreement between 
the parties. A tenancy by sufferance can only arise by 
operation of law; it can never arise by agreement for if 
the person entitled to possession assented, it would be a 
tenancy at will. A tenancy at will or a periodic tenancy 
may arise by express agreement or, as more frequently 
happens, by construction or operation of law.

The relation of landlord and tenant or a tenancy arises 
or is created expressly by a lease or letting, technically 
called a demise, a transaction by which the one permits 
the other to enter into or retain possession either for a 
definite term or for an indefinite term that may be ended 
by definite acts of the parties.

Tenancies are further distinguished by their duration. 
Thus a tenancy by sufferance, or at will, or a periodic 
tenancy, not being for a fixed time, may continue indefin­
itely until some act is done to put an end thereto, while 
a tenancy for a fixed term or for life endures no longer 
than the time agreed upon.

How dis­
tinguished.

Mode of 
creation.

Duration.
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The important distinction between these classes of ten­
ancies is the mode by which they may be determined. A 
tenancy at will may be determined at any time by either 
party. A periodic tenancy may be determined by either 
party upon a specified notice to the other. A tenancy for 
a fixed term, or for life, comes to an end, in the absence 
of any express stipulation to the contrary, by effluxion of 
time, or by the death of the tenant or other person for 
whose life he holds. A tenancy by sufferance, it would 
seem, is only determined by the tenant’s going out of pos­
session or by his eviction.

2. Tenancies at Will.

A tenancy at will may, like a tenancy for years, be 
created by express contract but it more often arises by im­
plication of law, as, for example, where an intending pur­
chaser enters upon the land before the conveyance is exe­
cuted. In that case he is not a trespasser for he enters 
by permission of the owner, and as he is not yet the owner 
and may never be if the transaction falls through, the law 
considers him a tenant at will (y).

The mere fact of occupation by permission of the 
owner, without more, creates a tenancy at will(k).

Where a person is permitted to occupy premises rent 
free, as for example, a cestui que trust by his trustee, or 
a minister of a church by the trustees of his congregation, 
he is prima facie a tenant at will(l).

A tenancy at will also arises where a person has entered, 
or continues in occupation with the owner’s permission,

(/) Doe v. Chamberlaine (1839), 5 M. & W. 14; Howard v. Bhaw 
(1841), 8 M. 4 W. 118.

(*) Doe v. Wood (1846), 14 M. 4 W. 682.
(1) Day v. Day (1871), L.R. 3 P.C. 751; Dynes v. Smith, [1809]

1 Q.lt. 486; Garrard v. Tuck ( 1849), 8 C.B. 231 ; Helling v. Leak 
(1855), 16 C.B. 652; Doe v. Jones (1830), 10 B. 4 C. 718.



LEASEHOLD TENANCIES. 21

but no definite agreement has been made for the continu­
ance of the occupation or for the rent to be paid. Thus 
where a person is let into possession pending negotations 
for a lease or sale of the premises to him a tenancy at will 
arises by implication of law(m), and if the negotations 
are not concluded the tenancy may be determined by a 
demand of possession^ n). And so a debtor in possession 
of lands which have been sold for a debt at a sheriff's sale 
on a judgment against him is quasi tenant at will to the 
purchaser(o). And generally speaking wherever a per­
son, other than a servant or agent, is placed in possession 
by the owner for no stated time he becomes tenant at 
will(p).

So where the term agreed on is for a longer period 
than three years from the making thereof, or the rent re­
served is less than two thirds of the full improved value 
of the land, and the demise is not evidenced by writing 
the tenancy is declared by the Statute of Frauds to be a 
tenancy at will only(5).

Formerly, where a tenant entered into possession under 
an agreement for a lease, as opposed to a present demise, 
he became a tenant at will, and if he paid rent with refer­
ence to a holding for a year he became a tenant from year 
to year. But since the passing of the Judicature Act by 
which equitable as well as legal jurisdiction may be exer­
cised by the same court it has been held that an agreement 
for a lease, if capable of specific performance, confers on

(m) Howard v. Shaw (1841), 8 M. & W. 118; Doe v. Pullen 
(1836), 2 Bing. N.C. 749.

(n) Lennox v. Wegtney (1889), 17 Ont. 472.
(o) Doe d. Armour v. McEwen (1834), 3 O.S. 493.
(p) Doe v, Jones (1830), 10 B. & C. 718; 34 R.R. 485; Doe v. 

McKaeg (1830), 10 B. A C. 721; 34 R.R. 651.
(ç) 29 Car. II., c. 3, a. 1; R.8.O. (1897), Vol. III., c. 338, ». 2.

Statute of

Under an 
agreement
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a tenant in possession under it a tenancy for the whole 
term(r).

In the case of letting for a year where the tenant holds 
over with the consent of his landlord, the implication 
arises not of a tenancy at will but of a tenancy from year 
to year(s).

A tenancy at will may become a periodic tenancy, as 
a tenancy from year to year, on payment and acceptance 
of rent with reference to a yearly holding or some aliquot 
part of a year(t). But rent may be reserved upon a lease 
expressed to be at will, and in such a case the payment of 
rent will not operate to change an express tenancy at will 
to a periodic tenancy (u).

A tenancy at will may be determined at any time either 
by act of the parties or by implication of law. A mere de­
mand of possession by the lessor, an assignment of the 
lease or the reversion, or the death of either party, or any 
act inconsistent with such a tenancy, will operate to deter­
mine it. Thus where the lessor entered on the premises 
and cut stone without the permission of the lessee the ten­
ancy was held to be determined(v). So, if the lessee assign 
his holding to another and the lessor have notice of the 
assignment this will determine the tenancy, for a tenancy 
at will is not assignable ; and if the assignee enter the land 
he becomes a trespasser. But if the landlord have no 
notice of the assignment he may distrain for rent(ui).

(r) Walsh v. Lonsdale (1882), 21 Ch. D. 9; see Chapter VI.
(») Dougall v. McCarthy, [1893] 1 Q.B. 736.
(*) Cow v. Bent (1828), 5 Bing. 185.
(«) Doe v. Cow (1847), 11 Q.B. 122; Doe v. Daviee (1851), 7 

Ex. 89.
(v) Doe v. Turner (1840), 7 M. & W. 226; 9M.&W. 643.
(to) Carpenter v. Collins (1605), Yelv. 73; Pinhorn v. Bouster 

(1853), 8 Ex. 763.
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A tenancy at will is determined by a mortgage of the 
premises by the landlord as soon as such mortgage comes 
to the knowledge of the tenant. If the tenant continues 
in possession, a new tenancy may be created for the pur­
pose of preventing the Statute of Limitations ninning 
against the landlord, notwithstanding the fact that such 
tenancy would not have been valid as against the mort- 
gagee(z).

Where a mortgagor, remaining in possession upon the 
execution of the mortgage, has the right under the pro­
vision for quiet possession until default to enjoy the prem­
ises, but for no determinate period, his tenancy thereunder 
becomes a tenancy at will, and such provision is, therefore, 
not inconsistent with an express tenancy at will at a half- 
yearly rent(y). And where in such a case the mortgagor 
his made default his continuance in possession is still as 
tenant at will(z).

3. Tenancies for Recurring Periods.

The principle kinds of periodic tenancies are weekly, Kinds of 
monthly, quarterly and yearly tenancies, and their chief {^nlndee 
characteristics are (1) that they may be determined by 
the landlord or the tenant on giving notice to the other 
of a specified length of time, ending with a recurring 
period of the tenancy, and (2) that they may continue 
indefinitely if notice is not given to determine them. Thus 
a tenancy from year to year does not determine and re­
commence every year. The tenant has a term of one year 
at least, and a growing interest during every year there­
after springing out of the original contract, until notice

(«) Jarman v. Bale, [1899] 1 Q.B. 994.
(y) Pegg v. Independent Order of Foresters (1901), 1 Ont. LJt.

97, following Doe d. Dime v. Davies (1851), 7 Ex. 89.
<») Ibid.
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is given to determine it; and the rule is the same with 
regard to other periodic tenancies(o).

The notice that is necessary to determine a periodic 
tenancy, technically called a notice to quit, was originally 
required to be a notice of such length as was reasonable 
under the circumstances of each particular case; but the 
length of notice that in the absence of express stipulation 
is sufficient and necessary to determine a weekly, monthly, 
quarterly or yearly tenancy has now been fixed (except in 
Nova Scotia and New Brunswick), either by statute or 
judicial decision or both, at a week, month, quarter, or half- 
year respectively, and ending with same week, month, 
quarter or year of the tenancy. Thus, a yearly tenancy 
which commenced on the first of March can only be 
determined on some subsequent first of March by notice 
given half a year or more previously thereto.

In Nova Scotia, the length of notice required to deter­
mine a weekly, monthly or yearly tenancy has been fixed 
by statute at a week, month and three months respec­
tively (b).

In New Brunswick, a week’s notice is required to deter­
mine a weekly tenancy ; a month’s notice, for a monthly 
or quarterly tenancy ; and three months’ notice, for a half- 
yearly or yearly tenancy(bb).

A fuller discussion of the law respecting determination 
of periodic tenancies is to be found in chapter XXVI.

On a tacit re-letting from year to year after a term 
of years, the new tenancy is deemed to have commenced 
on the same day as the day of commencement of the orig­
inal terin(c). But this is a question of fact to be decided

(а) Cattley v. Arnold (1859), i J A H. 051; Gandy v. Jubber 
( 1805), 9 B. & S. 15; Bowen v. Anderson, [1894] i Q.B. 104.

(б) R.S.N.S. (1900), c. 172, s. 16.
(66) C.S.N.B. (1904), c. 163, b. 27.
(o) lifor d. Jordan v. Ward ( 1789), 1 H. Bl. 90.
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upon a consideration of all the circumstances of the 
case(d).

A periodic tenancy as, for example, a tenancy from How they 
year to year may be created by express agreement. But anee’ 
a tenancy from year to year more commonly arises by 
implication of law from the acts of the parties after the 
lessee has been let into possession. Such a tenancy usu­
ally arises after a tenaney by sufferance, a tenancy at will, 
or after a term that has expired, or has been otherwise 
determined ; or it may arise after entry under a lease that 
is void by reason of the omission of some legal require­
ments.

A tenancy at will was the earliest form of tenancy less 
than freehold known to the law, and out of it arose the 
tenancy from year to year. It was found by both parties 
to a tenancy at will to be exceedingly inconvenient to have 
interests so much at the mercy of the other, and the lessee 
especially suffered hardships, as he might, after sowing 
his crop, lose the benefit of his industry at the mere cap­
rice or pleasure of his lessor. Hence arose the doctrine 
of emblements whereby if a lessee at will should sow his 
land, and the lessor should, before harvest, determine the 
tenancy the lessee should have the crop, and free ingress, 
egress and regress to reap and carry it away(e).

Tenancies at will were not favoured by courts of law Payment 
and in order to prevent injustice, the judges seized upon of r,nt' 
every circumstance tending to show a contrary intention.
Thus, if the rent was paid yearly, the law presumed that 
the parties intended to create a yearly tenancy, and not 
a tenancy at will. And it seems now to be settled that if 
a person enters into, or remains in, possession under cir­
cumstances w'hich would constitute him tenant at will, and

(d) Walker v. Oodi (1861), 6 H. 4 N. 594.
(e) Armour : Real Property, p. 144.
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pays a yearly rent, he will, in the absence of express stipu­
lation and of circumstances which rebut that presumption, 
be deemed to be a tenant from year to year(/).

But a yearly rent may be reserved upon a lease ex­
pressed to be at will, and in such a case the payment of 
rent will not have the effect of creating a tenancy from 
year to year against the expressed intention of the 
parties ( g ).

A tenancy from year to year, created by the attorn­
ment of a mortgagor to a mortgagee, is not turned into a 
tenancy at will by a power to re-enter without notice(k).

Mere occupation of premises and payment of a yearly 
rent to the owner, without a more definite agreement, is 
sufficient to constitute a yearly tenancy(t).

Where A., a tenant for life of two lots, gave B. oral 
permission to occupy one lot and build upon it, on condi­
tion that he should pay the taxes on both lots, and B. ac­
cordingly went on and built, and paid the taxes for several 
years, it was held that a yearly tenancy had been created, 
and that A. could not eject B.’s sub-tenant without notice 
to quit(;).

A letting at an annual rent constitutes a yearly tenancy, 
which continues at the same rent for the second year as 
the first, if the tenant remains in possession of the prem­
ises; and the landlord may distrain for the first year’s 
rent at the end of the second year ; and the fact that half 
a year’s rent is in arrear does not determine the tenancy

(f) Doe d. Martin v. Watts (1797), 7 T.R. 85; Doe d. Tucker v. 
Morse (1830), 1 B. & Ad. 365; Berry v. Bindley (1841), 3 M. & Gr. 
408; Lee v. Smith (1854), 9 Ex. 662; Doe v. Crago (1848), 6 C.B. 
90.

{g) Doe v. Co» (1847), 11 Q.B. 122.
(h) In re Threlfall (1880), 16 Ch. D. 274.
(i) Birehall v. Reid (1874), 35 U.C.R. 19.
(j) Davis v. McKinnon (1871), 31 U.C.R. 564.
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at the end of the first year, so as to make it necessary to 
distrain within six months afterwards(fc).

Where a lease for ten years at a yearly rent contained 
a proviso that if the lessor should sell the lands during 
the term, the lessee should give up possession on six months’ 
notice, and a sale was made and notice given, it was held 
that acceptance of rent by the purchaser after expiry of 
the notice, gave rise to a yearly tenancy (i)*

The receipt of rent by the wife, with the husband’s 
assent, from a tenant of her estate after the expiration of 
a term, creates a tenancy from year to year(m).

Where an incorporated company occupied certain 
premises under a verbal agreement for a year, and con­
tinued in possession thereafter and then went out, paying 
rent for the time the company was actually in possession, 
it was held that, as there was no lease under seal, the com­
pany was not liable as tenant from year to year, but only 
for use and occupation while actually in possession(n).

A yearly tenancy may arise under a lease that is void Under void 
at law by reason of some informality in the lease if rent lea8e> 
is paid with reference to a yearly holding(o). Thus a 
lease by a tenant for life which he is not empowered by 
any instrument or Act of Parliament to make, is void as 
against the remainderman ; but acceptance of rent by him

(k) McClenaghan v. Barker (1844), 1 U.C.R. 20.
(l) Manning v. Dever (1875), 35 U.C.R. 294.
(m) tJohnson v. McLellan (1871), 21 U.C.C.P. 304.
(n) Oarland Co. v. Northumberland Co. (1900), 31 Ont. 40, fol­

lowing Findlay v. Bristol and Exeter Railway Co. (1852), 7 Ex. 409.
(o) Doe v. Bell (1793), 5 T.R. 471; Clayton v. Blakey (1798),

8 T.R. 3; 4 R.R. 575; Richardson v. Gifford (1834), 1 A. & E. 52;
Doe v. Collinge (1849), 7 C.B. 939; Lee v. Smith (1854), 9 Ex. 662;
Doe v. Taniere (1848), 12 Q.B. 998; Martin v. Smith (1874), L.R.
9 Ex. 50.
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Agreement 
for a lease.

from the leasee after the death of the tenant for life raises 
a presumption of a new tenancy from year to year(p).

A lease for life at a nominal rent, although it could 
not pass a freehold interest, would operate as a lease from 
year to year(q).

A lease at a yearly rent, to come to an end as soon as 
a third person “shall vacate the said premises or cease 
to reside thereon,” does not operate as a lease for years 
owing to the uncertainty of the termination thereof, but 
as a tenancy at will until payment of rent, when it be­
comes a tenancy from year to year, and such tenancy can 
be determined only by a proper notice to quit(r).

Formerly where possession was taken under an agree­
ment for a lease, and a yearly rent paid, the tenant was 
deemed in law to be a tenant from year to year, upon such 
of the terms of the agreement as were consistent with a 
yearly tenancy(s).

Thus, a lease in writing, but not under seal, for five 
years, was held to create a tenancy from year to year for 
five years determinable during that time by half a year’s 
notice, and after the end of the term the lessee was bound 
to give up possession without notice (t).

So, where an agreement tvas made whereby the lessor 
agreed to permit the lessee to work a farm during the 
lessor’s life, on condition that he should do so in a farmer­
like manner, and deliver as rent one-third of the crops, 
it was held, as the instrument was inoperative to create

(P) Doe d. Iferlin v. Walla (1797), 7 T.R. 83; 4 R.R. 387. See 
Chapter IX.

(V) Doe d. Lawson v. Coutta (1837), 5 O.S. 499.
(r) Reeve v. Thompson (1887), 14 Ont. 499.
(a) Doe v. Smith (1827), 1 Man. 4 Ry. 137.
(!) ('overkill v. Ortna (1882), 12 U.C.C.P. 392; see also Tress v. 

Savage (1854), 4 E, 4 B. 36; Osborne v. fiarnshaiv 11862) 12
U.C.C.P. 267. ’
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a life estate, the lessee became a tenant from year to year 
on the terms of the agreement(u).

Where the lessee claimed title by virtue of an agree­
ment contained in letters written to him under the terms 
of which he was to have possession for ten years upon cer­
tain conditions, which he had performed, it was held that, 
as there was no lease under seal, he became a yearly 
tenant (v).

But since the passing of the Judicature Act, it has 
been held that a tenant, who is in possession under an 
agreement for a lease that is capable of specific perform­
ance, is in the same position as if a lease had been actu­
ally granted (mi).

A lease in writing but not under seal for a term ex­
ceeding three years is void at law as a lease (tea), but is 
deemed to be valid in equity as an agreement for a 
lease (wb). It would appear that where an agreement for 
a lease is, for any reason, incapable of specific perform­
ance, a tenancy from year to year may still arise under it, 
if a yearly rent is paid.

Where a tenant holds over after a lease for a term has Terms ot 
expired, or has been otherwise determined, and becomes 
a tenant from year to year under a tacit agreement, all tinned, 
the terms and stipulations of the original lease that are 
applicable to a yearly tenancy are, in the absence of cir­
cumstances rebutting that presumption, implied in the 
new tenancy(x).

(«) Sheldon r. Sheldon (1863), 22 U.C.R. 621.
(V) White v. Kelson (1860), 10 U.C.C.P. 168.
(to) Walsh v. Lonsdcle (1882), 21 Ch. D. 9. See Chapter VI.
(tea) 8 4 0 Viet. (Imp.), c. 106, s. 3; R.S.O. (1897), c. 119, s. 7.
(teb) Parker v. Taawell (1858), 2 De G. & J. 559.
(<c) Roc d. Jordan v. Ward (1789), 1 H. Bl. 96; Hyatt v. Grif­

fith* (1851), 17 Q.B. 609; Digby v. Atkinson (1815), 4 Camp. 275;
Bishop v. Howard (1823), 2 B. & C. 100.
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Terms ap­
plicable to 
a yearly 
tenancy.

Terms
inapplicable.

The following terms and stipulations in a prior lease 
have been held to be appl: cable to a yearly tenancy follow- 
ing thereon: a covenant to pay rent (y); a covenant to 
repair (z) ; a covenant that the outgoing tenant shall be 
paid for plowing (a); a covenant that the tenant shall 
leave all the manure on the farm at end of the ten­
ancy (6); a stipulation providing for a rotation of 
crops (c) ; a proviso for re-entry on non-payment of rent 
or non-performance of covenants (d) ; a stipulation in a 
mining lease that the tenancy may be determined on six 
months’ notice expiring at any time (e).

The following stipulations in the prior lease have been 
held to be inapplicable to a tenancy from year to year fol­
lowing thereon : a covenant by the tenant to build, or to do 
substantial repairs, such as a yearly tenant would not 
ordinarily agree to do (#); to paint once in three years 
unless he occupies for that time (g) ; a proviso for two 
years’ notice to quit (h) ; or that the tenant will not be 
disturbed or his rent raised (i).

Under a covenant in a prior lease to pay all “taxes and 
outgoings whatsoever in respect of the said premises,” a 
tenant, who continues to occupy as a yearly tenant after

(y) Bennett v. Ireland (1858), E.B. & E. 320.
(z) Richardson v. Gifford (1834). 1 A. & E. 52; Arden v. Sulli­

van (1850), 14 Q.B. 832; Ecclesiastical Commissioners v. Merrall 
(1869). L.R. 4 Ex. 102.

(а) Brocklington v. Saunders (1804), 13 VV.R. 46.
(б) Roberts v. Barker (1833), 1 Cr. 4 M. 808.
(©) Doe v. Amey (1840), 12 A. 4 E. 476.
id) Thomas v. Packer (1857), 1 H. & N. 069; Crawley v. Price 

(1875), L.R. 10 Q.B. 302.
(e) Bridges v. Potts (1804), 17 C.B.N.S. 314.
(f) Bowes v. Croll (1856), 6 E. 4 B., at p. 264.
(g) Martin v. Smith (1874), L.R. 9 Ex. 50.
(h) Tooker v. Smith (1857), 1 H. 4 N. 732.
(i) Kusel v. "Watson (1879), 11 Cli. D., at p. 133.
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the term, is not liable for the expense of reconstructing a 
drain which was a nuisance under the Public Health 
Act (it).

A lease that is void for any informality, and hence can­
not operate to create a term, may be looked at to ascertain 
the conditions of the tenancy ( j).

Payment of rent, however, will not operate to convert 
a tenancy, which would otherwise be a tenancy at will, into 
a tenancy from year to year unless it be made with refer­
ence to a yearly holding. Where the lease specifies no time 
during which the occupation is to last, and the rent paid has 
no reference to a year, or any aliquot part of a year, it has 
been held that a tenancy at will only was created (&).

Payment and acceptance of rent, is not conclusive evi­
dence of a yearly tenancy, and the presumption may be 
rebutted by facts and circumstances showing that such was 
not the intention of the parties (l). Thus a landlord who 
has accepted rent from a tenant holding over, may showr 
that he did so in ignorance of the death of the person for 
whose life the tenancy endured (m).

A wide difference between the rent paid and the actual 
value of the premises, may be sufficient to rebut the pre­
sumption of a yearly tenancy arising under a void lease(n).

Although payment of rent in aliquot proportions of a 
year is the leading circumstance which turns tenancies for 
uncertain terms into tenancies from year to year, yet such 
payment does not create the tenancy, but is only evidence

Periodic

Presump­
tion of per­
iodic ten­
ancy may be 
rebutted.

(it) Harris v. Hickman, [1904] 1 K.B. 13.
(;) Lee v. Smith (1854), 9 Ex. 602; Kelly v. Patterson (1874), 

L.R. 9 C.P. 681; Galbraith v. Fortune (1860), 10 U.C.C.P. 109; Ly­
man v. Snarr (1801), 10 U.C.C.P. 462.

(k) Richardson v. Langridge (1811), 4 Taunt. 128; see also 
Braythioayte v. Hitchcock (1842), 10 M. & W. 494.

(l) Smith v. Widlake (1877), 3 C.P.D. 10.
(m) Doe v. Crago (1848), 6 C.B. 90.
(n) Smith v. Widlake (1877), 3 C.P.D. 10.
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Presump­
tion as to 
terms may 
be rebutted.

Weekly,
monthly

quarterly
tenancies.

from which the court or jury may find the fact ; therefore, 
where the landlord, before he accepted any rent after ex­
piry of a lease, told the tenants that he would not consent 
to any tenancy from year to year, but that they should 
remain as they were on expiry of the lease, to which they 
assented, the parties were not tenants from year to year, 
but tenants at will, although rent continued to be paid as 
under the lease (o). Tenants who, on expiry of lease, are 
permitted to continue in possession pending a treaty for a 
further lease, are not tenants from year to year, but tenants 
at will (o).

The presumption in an implied tenancy from year to 
year that the terms and conditions of the void or expired 
lease, as the case may be, are continued in the new tenancy, 
may also be rebutted by evidence, and the question is on» 
of fact (p).

A mere alteration in the amount of rent to be paid is 
not of itself sufficient to rebut the presumption that the 
other terms of an expired lease are still in force (q).

A reversioner, who, under a lease for a term made by a 
tenant for life which determines on the death of such tenant 
for life, accepts rent thereafter in ignorance of a covenant 
contained in the lease, is not bound by it (r).

A weekly, monthly, or quarterly tenancy is deemed to 
arise, in the absence of other controlling circumstances im­
plying a different intention, where rent is paid or agreed 
to be paid by the week, month, or quarter respectively (*).

Thus an instrument under seal as follows: “This is to 
certify that we agree to give (to the lessor) $5.00 per month

(o) Idington v. Douglas ( 11103), 0 Ont. L.R. 200.
(p) Mayor of Thelford v. Taylor ( 1845), 8 Q.B. 95.
U/1 Digby v. Atkiaaon (1810), 4 Camp. 275; Doe v. fleckie 

(1844), 5 Q.B. 841.
(r) Oakley v. Hoi,ck (1800). I..B. 1 Ex. 159.
(#) Wilkiooon v. Hall (1837), 3 Bing. N.C. 508.
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for the use of the farm (describing it) for so long a time 
as he may let us have it ; and moreover we fully bind our­
selves to give up to him quiet and peaceable possession of 
said farm when he may require it,” was held to create a 
tenancy from month to month (t).

Where a lease was made “from the 1st November now 
next ensuing for and until the 1st April following, a period 
of five months,” at a monthly rent, it being further agreed 
that if the lessee should withhold possession of said pre­
mises, and should remain longer than the 1st April, he 
should pay at the rate of $50 per annum as rent, to be paid 
monthly, it was held that the lease was a demise till the 
1st April, with an option to the lessee to remain afterwards 
as a monthly tenant (not from year to year) at the rate of 
$50 a year (u).

Where an offer in writing as follows: “We are prepared 
to rent that store where the ‘Herald’ offices used to be and 
will give $400 a year for the whole of the ground floor as 
well as the cellar. We will rent for 11 months from the 1st 
August next at the rate of $400 per year,” was accepted 
and the lessee, having occupied the premises for a year and 
seven months, no new agreement having been made after 
the eleven months expired, and having paid rent monthly 
during that period, gave a month’s notice and quitted the 
premises, and the landlord, asserting that the tenancy was 
from year to year, brought an action for rent for the two 
months after the tenancy ceased according to the notice, it 
was held that the tenancy was one from month to month 
after the original term ended, and the month’s notice to 
quit was sufficient (v).

But payment of rent by the week or month does not 
necessarily create a periodic tenancy. It may be inferred

(I) Oner v. Vernon (1866), 14 U.C.C.P. (.78.
(u) McPherson v. Norris (1856), 13 U.C.R. 472.
(v) Eastman v. Richard (1900), 29 S.C.R. 438; 2 Terr. L.R. 169

BELL—3
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from the instrument creating it that a more definite term 
was intended.

Thus where a lessee of a shop, under a lease which ex­
pired on the 24th of June, 1901, wrote in June, 1900, to a 
prospective sub-lessee, who afterwards entered into posses­
sion: “I shall be pleased to accept you as tenant for bar­
ber’s shop at the rental of seven shillings per week, the rent 
not to be raised during my present tenancy,” it was held 
that the sub-lessee was not a tenant from week to week but 
entitled to a t-rm which would not expire until the 24th 
June, 1901 (hi).

The fact that a yearly rent is payable quarterly does not 
make the tenancy a quarterly tenancy (x).

Where a tenant after the determination of a lease for a 
specific term, held possession for five months, paying by 
agreement £75 for the first three and the same amount for 
the last two months (£150 in all), and afterwards occupied 
without any specific agreement, it was held that no definite 
tenancy was created by the last overholding (y).

A periodic tenancy is not implied from the payment of 
rent for lodgings, although the rent is paid by the week, or 
month, or other period (a).

4. Tenancy for a Fixed Term.

A tenancy for a fixed term is the normal form of a lease­
hold tenancy. It differs from other kinds of tenancies by 
the certainty of the period of its duration ; a demand of 
possession or a notice to quit is not necessary, in the absence 
of express stipulation, to determine it, as it comes to an end 
by mere lapse of time ; and it is always the result of express 
agreement and never arises by implication of law.

(w) Adams t\ Cairns (1902), 85 L.T. 10.
(a) King v. Eversfield, [1897] 2 Q.B, 475.
(y) Uolnnea v. Stinson (1858), 8 U.C.C.P. 34.
(z) Wilson v. Abbott (1824), 3 B. & C. 88.
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A lease may be made for any term however long. A 
lease ill perpetuity is unknown to the common law, although 
a covenant for perpetual renewal in a lease for a term, is 
valid and will be enforced (a).

A lease expressed to continue forever at a rent operates, 
if made by deed to the lessee and his heirs, as a conveyance 
in fee simple subject to a rent charge, and if not made by 
deed, it becomes, on payment of a yearly rent, a tenancy 
from year to year (1).

But a lease for a term of years may be made deter­
minable on the happening of an event, as for example, a 
lease for ninety-nine years determinable on the death of the 
tenant, or of one or more other persons ; or it may be made 
for a fixed term or so long as the tenant shall continue to 
occupy the premises, or for a fixed term of years deter­
minable on a specified notice to be given by either party to 
the other (c).

A lease for alternative terms as a lease for three, six or 
nine years, is a lease for the longest period determinable at 
the end of either of the alternative periods ( d).

5. Tenancy for Life.

A tenancy for life, as we have seen, is strictly a freehold 
tenancy, and it is often created by deed or will without re­
serving a rent or containing any of the usual incidents of a 
leasehold tenancy.

But it is a common practice in England to create 
tenancies for life, either for the life of the lessee or for the

(а) Bevenoaka Railway Co. v. London, Chatham and Dover Rail 
iray Co. (1879), 11 Ch. D. 625; Pollock v. Booth (1875), Ir. R. 9 Eq. 
229.

(б) Doe v. Gardiner (1852), 12 C.B. 319.
(c) See Doe v. Clarke (1807), 8 East 185; Doe Steward 

(1834), 1 A. & E. 300; Nesham v. Selby (1872), 13 Eq. 191; Grey v. 
Friar (1854), 4 H.L.C. 665.

(d) Goodright v. Richardson (1789), 3 T.R. 462.

Lease in 
perpetuity.

Lease for 
a term de­
terminable 
on a death.

Alternative

Tenancy 
for life is a 
freehold 
estate.
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Life of 
leasee or of

life of another, or for the joint lives, or the life of the sur­
vivor, of two or more persons, which have all the ordinary 
incidents of tenancies for years, such as covenants for the 
payment of rent, the making of repairs and the like. The 
estate thus created, however, is an estate of freehold, al­
though it is often called a leasehold estate. Leases creating 
such estates are construed in general according to the same 
rules as are applicable to a tenancy for years.

It has been held that property held on a lease for life is 
properly described as leasehold, having regard to Parlia­
mentary qualification (e).

A lease, however, for a fixed term, as, for example, 
ninety-nine years determinable on the death of one or more 
persons, does not create an estate of freehold, as, although 
it may determine sooner than the time fixed and is therefore 
uncertain, a time is fixed beyond which it cannot last.

A distinction is made in England under the Settled Land 
Act, 1882, between a tenant for life under a settlement, and 
a tenant for life or lives under a lease at a rent ; the former 
can, and the latter cannot, exercise the powers of leasing 
thereby conferred. That Act, however, is not in force in 
Canada, and no distinction appears to have been made by 
the Settled Estates Act, which includes a tenant for a term 
of years determinable with any life or lives (/).

If a grant of lands be made by deed, and no estate or 
term is limited thereby, the grantee takes an estate for 
life, unless the whole deed taken together suggests a differ­
ent construction (g).

A lease for life simply, without mentioning for whose 
life, is deemed to be for the life of the lessee ; if however 
the lessor has only power to grant a lease for the term of

(e) Jones v. Jones (1869), L.R. 4 C.P. 422.
(1) R.S.O. (1897), c. 71, s. 42. See Chapter IX.
(g) See Doe v. Dodd (1838), 5 B. & Ad., at p. 692.
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his own life, but not for the life of the lessee, such a lease 
will be construed as for the life of the lessor (h).

A lease made to A. during the life of B. and C. will con­
tinue during the life of the survivor (i). But a lease for a 
term of years if A. and B. shall so long live continues only 
until the death of the first one who dies ( j).

A lease for the lives of A., B. and C., where C. is not 
living at the time, is good for the lives of A. and B. (ft).

A demise of lands from year to year containing a stipu­
lation that the lessee shall not be disturbed so long as the 
rent is duly paid, operates as a lease for the life of the 
lessee ; but such a stipulation will be void at law if not made 
by deed, and no relief will be given in equity (1).

But a stipulation in a lease from year to year that it is 
to continue so long as the rent is paid and as the lessor has 
power to lease the premises is void for uncertainty (m).

The rule, however, appears to be diiferent where there 
is no present demise, but only an agreement for a lease. In 
such a case a stipulation that the lessee is to retain posses­
sion so long as the rent is paid, or for so long as the lessor 
has power to lease, entitles the lessee to a life tenancy, and 
will be enforced by a court of Equity (a).

Where the lessor has a leasehold interest, the lessee is 
entitled, under such an agreement, to a sub-lease for the 
residue of the term less one day should he so long live (o).

(h) Ibid.
(») Doe v. Smith (1805), 6 East 530.
U) ">id.
(k) Doe v. Edward* (1836), 1 M. & W. 553.
(l) Doe v. Browne (1807), 8 East 105; Browne v. Warner 

(1807). 14 Ves. 150, 409; Cheshire Lines Committee v. Lewis (1880), 
50 L.J.Q.B. 121.

(w) Wood v. Beard (1876), 2 Ex. D. 30.
(h) In re King’s Leasehold Estates, (1873), 16 Eq. 521; Mardell 

v. Curtis, (1899), 43 Sol. Journ. 587; Kusel v. Watson (1879), 11 
OLD.

(o) Kusel v. Watson (1879), 11 Ch. D. 129.
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Tenant by 
sufferance.

When a 
trespasser.

A tenant for the life of another, who holds over after 
the death of the person for whose life he holds, is, contrary 
to the usual rule, not a tenant by sufferance but a tres­
passer (p).

6. Tenancy by Sufferance.

A tenant who comes into possession lawfully, as under 
a demise, and after his estate is ended, wrongfully holds 
over, is regarded in law as a tenant by sufferance (q) ; as, 
for example, a tenant who holds over after his lease has been 
determined by the death of the lessor who was only tenant 
for life (r) ; or a tenant for years who holds over after the 
expiration of his term (s) ; or an under-tenant who remains 
in possession after the determination of the superior 
lease (t) ; or a tenant at will who continues in possession 
after the tenancy has been ended by the death of the lessor 
or otherwise(u).

But a tenant for the life of another who holds over after 
the death of the person for whose life he holds is not a 
tenant by sufferance but is deemed a trespasser and is liable 
as such (v). This is provided by section 5 of the statute 6 
Anne, chapter 72, which, as re-enacted in Ontario, is as 
follows :—

20. Every person who as guardian or trustee for any infant, 
and every husband seized in right of his wife only, and every other 
person having any estate determinable upon any life, who, after the 
determination of such particular estate or interest, without the ex-

ip) 0 Anne, c. 72, a. 5; R.S.O. (1897), Vol. III., c. 330, a. 20.
(q) Co. Litt. 67b.
(r) Roe v. Ward (1789), 1 H. Bl. 90; Shields v. Atkins (1747), 

3 Atk. 502.
(s) Bayley v. Bayley (1848), 5 C.B. 390.
(f ) Sinikin v. Ashurst ( 1834), 4 Tyr. 781.
(m) Doe v. Turne)• (1840), 9 M. & W. 043; see also Doe v. Quig­

ley (1810), 2 Camp 505; Day v. Day (1871), L.R. 3 P.C. 751.
(v) 0 Anne, e. 72 (or c. 18 in Ruffhead’a ed.), a. 6; R.S.O. 

(1897), Vol. III., c. 330, s. 20.
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press consent of him who is next and immediately entitled upon and 
after the determination of such particular estate or interest, shall 
hold over and continue in possession of any lands, tenements or here­
ditaments, shall be deemed a trespasser, and every person who is ov 
shall be entitled to any such lands, tenements or hereditaments, upon 
and after the determination of such particular estate or interest, 
may recover in damages against every such person so holding over 
as aforesaid, the full value of the profits received during such wrong­
ful possession as aforesaid (to).

A tenant of the Crown, also, who wrongfully holds over 
after his tenancy has been determined, is not a tenant by 
sufferance, but is a trespasser (x).

It would seem to be a contradiction in terms to call such 
occupation a tenancy, since it only arises after the tenancy 
proper is at an end. It can never arise by agreement, either 
express or implied, since, if the person entitled to posses­
sion assented, it would be a tenancy at will. Strictly speak­
ing it is not a tenancy at all and the expression seems to 
have been invented as a name for the occupation under such 
circumstances, as distinguished from that which would 
otherwise be a trespass, and to prevent adverse possession 
from taking place (y).

A tenancy by sufferance is determined by the tenant’s 
going out of possession or by his eviction ; the landlord is 
not required to demand possession or give notice to quit 
before action, nor entitled to receive notice from the tenant 
before he goes out of possession (z).

A tenancy by sufferance may become a tenancy at will 
upon the owner assenting to such occupation ; but the assent 
must be affirmative, and cannot be implied from the mere

(10) R.8.O. (1897), Vol. III., c. 330, s. 20.
(») Co. Litt. 67b.
(y) See Nepean v. Doe (1837), 2 M. 4 W. 894; 40 R.R. 789.
(«) Doe v. Lairder (1816), 1 Stark. 308; Doe v. Turner (1840), 

7 M. 4 W. 226, at p. 235.

Notice to 
quit not 
necessary.
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fact that the landlord suffers him to remain in posses­
sion (a).

A tenant by sufferance is liable in an action to pay the 
landlord compensation for the time he remains in possession, 
as a contract to pay a reasonable sum for use and occupa­
tion, is, in such a case, implied by law (6).

(а) Ley v. Peter (1858), 3 H. A N. 108.
(б) Bayley v. Bradley (1848), 5 C.B. 396; Leigh v. Dickeson 

(1884), 15 Q.B.D. 60.



CHAPTER IV.

REQUISITES OF A TENANCY.

1. Property in respect of which a tenancy may he created.
2. Exclusive possession.
3. Reversion in the lessor.
4. Bona fide intention.
5. Contract properly evidenced.
6. Parties capable of making and taking a lease.
7. Registration.

1. Property in Respect of Which a Tenancy May be 
Created.

The relation of landlord and tenant, strictly so called, 
can arise only with respect to corporeal tenements and 
hereditaments, that is, land or some interest therein. This 
includes land of every description, and for whatever pur­
pose it may be used, whether for mining, agricultural, lum­
bering, grazing, fishing, building or other purpose, as well 
as things such as buildings which, by reason of being affixed 
to the land, are in contemplation of law part of the land 
and pass with it.

The characteristic incident of every tenancy is the right 
of the landlord to distrain for rent in arrear, even in the 
absence of any express stipulation to that effect. This is 
a common law right implied in every tenancy where rent 
has been reserved.

Rent is deemed in law to issue out of land, and a dis­
tress for rent in arrear is lawful (except in cases of fraudu­
lent removal of goods) only on the lands out of which it 
issues, unless the right to distrain elsewhere is given by 
express agreement.

Tenancies 
of land 
only.

Distress 
the incident 
of every 
tenancy.

Rent
issues out 
of land.
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Although so called leases are often made of movable 
chattels alone, of horses, cattle and sheep, for racing, breed­
ing and other purposes, or of farm implements, furniture, 
machinery, railway rolling stock and other movable chat­
tels, and the words “lessor” and “lessee” are applied to 
the parties thereto, these so called leases are more properly 
contracts of hiring (a). Such leases do not create a lease­
hold interest, and the right of distress does not, in the ab­
sence of express stipulation, attach thereto (b).

But the relation of landlord and tenant may be created 
by a lease of land with the stock or implements upon it (c), 
or of a house with the furniture in it (d).

Where, however, a single rent is reserved under a lease 
of land and chattels, it is deemed to issue out of the land 
alone and may be distrained for (e).

Leases of incorporeal hereditaments such as rents, 
annuities, rights of way, rights of common, rights of shoot­
ing or fishing, do not create a tenancy strictly so called, 
nor do they give rise to the right of distress. The rent or 
compensation payable under such leases can only be re­
covered, in the absence of express provision, by action. 
But a valid tenancy may be created of a corporeal and an 
incorporeal hereditament (/).

2. Exclusive Possession.

An agreement for a present demise, even if made by 
deed, is not alone sufficient to create the relation of land-

(а) Jones v. Commissioner of Inland Revenue, [1895] 1 Q.B 
484.

(б) Sheffield Waggon Co. v. Stratton (1878), 48 L.J. Ex. 35.
(c) Holme v. Brunskill (1877), 3 Q.B.D. 495; Tudgay v. Samp­

son (1874), 30 L.T. 202.
(d) Farewell v. Dickenson (1827), 0 B. & C. 251 ; Newman v. 

Anderion (1800), 2 N.R. 224; 2 B. & P. 224.
(e) Newman v. Anderion (1800), 2 N.R. 224; 2 B. & P. 224; 

Selby v. Greaves (1808), L.R. 3 C.P. 594.
if) See Gardiner v. Williamson ( 1831), 2 B. & Ad. 330.
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lord and tenant ; the lessee, if he is not already in posses­
sion, must enter into possession before a tenancy is created 
or any estate becomes vested in him. Under an instrument 
of lease by deed, a lessee takes before entry what is called an 
interesse termini, or an interest in the term, but not an 
estate, except in the case of a lease operating under the 
Statute of Uses (g), where possession is transferred to the 
lessee by virtue of the statute.

The kind of possession required to create a tenancy is Legal 
not mere physical occupation, but possession in the legal lM>s8e9910n- 
sense. A tenancy is not created, for example, by the pos­
session or occupation of a caretaker, or of a servant or 
agent, of premises which he is required by his master or 
principal to occupy for the performance of his duties (h), 
although the servant or agent uses the premises for a busi­
ness of his own(i), or although there is express provision 
for terminating such occupation by notice (j). But a ten­
ancy may be created between master and servant where he 
is permitted to occupy premises in return for his ser­
vices (k).

Moreover, a tenancy will not be created unless the right Exclusive 
of exclusive possession is conferred on the lessee. Permis- Poaaeaaion- 
sion to use premises in common with the lessor or others, 
or where the control of the premises is retained by the 
lessor, will be construed as a mere license and not as a 
demise, although the instrument by which such permission

(p) 27 Hen. VIII., c. 10; R.S.O. (1807), Vol. III., c. 331.
(/)) Fox v. Dolby (1874), L.R. 10 C.P. 285; Clark v. Overseers 

of Bury (1856), 1 C.B.N.8. 23; Reynolds v. Metcalfe (1864), 13 U.C.
C.P. 382.

(<) White v. Bayley (1801), 10 C.B. N.S. 227.
(/) Mayhew v. Buttle (1854), 4 E. & B. 347.
(fc) Hughes v. Overseers of Chatham (1843), 5 M. & Gr. 54, at 

p. 78; Smith v. Seghill (1875), L.R. 10 Q.B. 422; Marsh v. Fst- 
eourt (1880), 24 Q.B.D. 147.
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is granted is called a lease and contains the usual words of 
demise (i).

Thus where standing room was let for lace-machines in 
a factory at a weekly rent, the lessor retaining control for 
the purposes of supplying power, it was held not to be a 
tenancy, and the lessor consequently could not distrain for 
rent (m). So where the owner of a farm agreed with 
another to work it on shares, each supplying half the seed 
and labour, and taking half the profits, and the owner was 
to be paid the sum of $160 as rent, it was held that no ten­
ancy had been created between the parties, and that a dis­
tress for such sum was illegal, as the owner had not divested 
himself of the exclusive possession (»). And where an 
owner of land put others in occupation of it who agreed to 
work it, to keep up fences, and deliver two-thirds of the 
produce to the owner, it was held that, as they had agreed 
to do the work as the owner directed, it was not a letting 
but a mere contract for work and labour (o). So where a 
hall is let for the purpose of giving a limited number of 
entertainments, and the lessor retains control, it is not a 
tenancy (p). The letting at a weekly rent of a stall at an 
exhibition, from which the person taking it is excluded for 
a certain portion of the day, is a mere license and does not 
create a tenancy (pp).

Permission to use premises for a temporary purpose or 
only at a particular time, as the loan of a shed, or permis-

(l) Taylor v. Caldwell ( 1863), 3 B. & S. 826; London and North­
western Railway Co. v. Buck master (1875), L.R. 10 Q.B. 70, 444; 
Smith v. Lambeth Assessment Committee (1882), 9 Q.B.D. 685; 10- 
Q.B.D. 327.

(m) Hancock v. Austin (1863), 14 C.B.N.S. 634.
(n) Obcrlin v. McGregor (1880), 29 U.C.C.P. 460; see also 

Dacksteder v. Baird (1848), 5 U.C.R. 691.
(o) Parle v. Humphrey (1865), 14 U.C.C.P. 209.
(p) Taylor v. Caldwell (1863), 3 B. & S. 826; but see Small­

wood v. Sheppards, [1895] 2 Q.B. 627.
(pp) Rendell v. Roman (1893), 9 Times L.R. 192.
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sion to store coal upon land, does not amount to a demise or 
create a tenancy (q). A mere license to use premises does 
not create an estate therein, and the lessor cannot, without 
an express power, distrain for any sum payable as rent (r).

In determining whether a transaction is a lease or a Lease and 
mere license, the substance of the agreement will be con- hcense. 
sidered more than the words (») ; and if the nature of the 
acts to be done by the lessee imply the right of exclusive 
possession, the transaction will be deemed to be a demise(t).

A lodger is not a tenant although he has exclusive pos- Lodger 
session of a particular room, if the owner resides in the “nd guel!t' 
house and supplies “attendance,” or has exclusive control 
of the outer door(tt). The position of a boarder or guest 
at an hotel is not that of a tenant(u).

Where possession of the whole of the lands demised can­
not be given to the lessee, by reason of the occupation by Possession 
a prior tenant of part of them, it has been held that the ,Part 
demise, if made by parol, is wholly void as to the part thus 
held, and that the rent under it is not apportionable and 
cannot be distrained for (ti). But a demise in such a case, 
if made by deed, is valid, and operates as a grant of the 
reversion expectant on the prior tenancy, and puts the 
lessee in the position of landlord to the prior tenant (w).

3. Reversion in the Lessor.

Subject to an exception to be presently mentioned, a Reversion 
reversion in the landlord is essential to the relation of land-

(e) Williams v. Jones (1864), 3 H. & C. 256; Wood v. Luke necessary. 
(1751), reported in 13 M. & W., at p. 848, note (a).

(r) Ward, v. Day ( 1803), 4 B. & S. 337 ; Hancock v. Austin 
(1803), 14 C.B.N.8. 034.

(«) Smith v. St. Michael's (1800), 3 E. & E. 383, at p. 390.
(t) Roads v. Trumpington (1870), L.R. 0 Q.B. 50.
(ft) Smith v. St. Michael's ( 1800), 3 E. & E. 383; R. v. St.

George’s Union (1871), L.R. 7 Q.B. 90.
(w) Bradley v. Baylis (1881), 8 Q.B.D. 195, at p. 216.
(t>) Neale v. Mackenzie (1837), 1 M. & W. 747.
(to) Holland v. Vanstone (1867), 27 U.C.R. 15; Kelly v. Irunn 

(1807), 17 U.C.C.P. 357, not followed.
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lord and tenant. In other words, a tenancy is an estate 
carved out of a larger estate, leaving a residue or reversion 
in the lessor upon which the tenancy or term of years de­
pends.

Thus, if the owner of an estate in fee or for life, after 
having made a lease for years, assigns his reversion, the 
relation of landlord and tenant is thereby created between 
the assignee and the lessee, and the relation no longer exists 
between the original lessor and lessee. “A lease doth pro­
perly signify a demise or letting of lands, rent, common, or 
any hereditament unto another for a lesser time than he 
that doth let it hath in it. For when a lessee for life or 
years doth grant over all his estate or time unto another, 
this is more properly called an assignment than a lease”(x). 
A demise or under-lease by deed for a term of years ex­
tending to the whole of the term vested in the lessor, oper­
ates as an assignment of the term (y), and no right of dis­
tress remains to him unless expressly reserved to him by 
the sub-lease (z). The common law right of distress for 
rent in arrear can only be exercised by the owner of the 
reversion, and the reversion must be vested in him at the 
time of the distress (a).

In Ontario, under the Landlord and Tenant’s Act (6). 
a reversion is declared not to be necessary in order to create 
the relation of landlord and tenant, and a landlord, it 
would seem, may now distrain although he has no reversion 
in the lands. This is provided by section 3 of that Act 
which is set out and discussed more fully in Chapter XIII.

(a>) Touch. 266.
(y) Beardman v. Wi/eozi (1868), L.R. 4 C.P. 67.
(z) Patscoe v. Pascoc (1837), 3 Bing. N.C. 898; Parmenter y. 

Webber (1818), 8 Taunt. 593.
(а) Btavely v. Allcock (1851), 16 Q.B. 636.
(б) R.8.O. (1897), c. 170.
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In order to create a valid tenancy it is also necessary Good faith 
that the parties should have a bom fide intention of creating tenancy, 
a tenancy. It must be a real tenancy entered into in good 
faith and intended to be acted upon. Thus it is well settled 
that the parties to a mortgage of real property may agree 
that, in addition to their principal relation of mortgagee 
and mortgagor, they shall also stand towards each other 
with regard to the mortgaged lands in the relation of land­
lord and tenant (c). But it is essential to the validity of 
such an arrangement that it should be a bona fide transac­
tion, and not merely a scheme to give the mortgagee, under 
colour of a demise, an additional security by way of a right 
of distress against third parties (d).

It is material in determining the bona fides of such a 
tenancy to consider the amount of rent reserved. If the 
rent is out of all proportion to the annual value of the lands, 
the inference will be drawn that the transaction was unreal 
and fictitious, and it will not be supported (e).

So where a creditor of a lessee took an assignment from 
him of the residue of his term to secure advances made to 
pay rent and for other purposes, and forthwith granted a 
new lease to his debtor for three months, the rental being 
the amount of his advances, it was held that such a lease, 
however binding between the parties, could not create the 
relation of landlord and tenant so as to enable the creditor 
to distrain the goods of third parties on the premises, the

(c) Ex parte Jackson, in re Hove# (1880), 14 Ch. D. 726.

(d) Hobbes v. Onlorio Loan and Debenture Co. (1890), 18 S.C.R.
483.

(e) Hobbes v. Ontario Loan and DebenturoCo. (1890), 18 S.C.R.
483; Imperial Loan and Investment Co. v. Clement (1896), 11 Man.
L.R. 428, and 445.
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intention being manifestly not to create such relation ex­
cept as a scheme with that end in view (/).

Where unlicensed hotel premises are leased by the occu­
pant to another, as a mere cover to enable the occupant to 
continue the business, and the lease is unreal in purpose 
and design, to the knowledge of both parties, no title passes, 
and the lessor who remained in possession of the premises 
is liable, as the occupant thereof, to be convicted in respect 
of an illegal sale of liquor made therein (g).

5. Contract Properly Evidenced.

In addition to the foregoing common law requisites, 
which are applicable to all tenancies, there are statutory 
conditions which must be observed in the creation of certain 
tenancies, in default of which the law either declares them 
to be void, or attaches to them a certain character and im­
poses certain restrictions as to their duration and as to 
their determination.

In certain cases it is necessary that the lease or demise 
or an agreement therefor, should be evidenced by writing, 
as required by the Statute of Frauds, or by deed as required 
by a later statute. These statutory requirements will be 
discussed in chapters V. and VI.

6. Parties Capable of Making and Taking Leases.

It is also necessary to the validity of a tenancy that the 
parties to it should be legally qualified to create and accept 
a lease respectively, that is to say, they should be under no 
disability, and the lessor should have sufficient interest in 
the lands out of which the tenancy is to be created. What 
is required by statute to enable persons under disability,

(f) Thomas v. Cameron (1885), 8 Ont. 441.
(g) Reg. v. Mclfutt (1900), 33 N.S.R. 14.
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and persons having a limited interest, to create or take 
valid leases will be more fully discussed in chapter IX.

7. Registration.

Registration of the instrument of lease is required in Regietra- 
some cases by statute, either to complete the creation of the ,ion' 
tenancy, or to preserve it when created. This subject will 
be discussed in chapter X.

BELL—4



CHAPTER V.
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INSTRUMENT OP DEMISE.

1. What is a Lease.
2. Lease and agreement for a lease.
3. Statute of Frauds.
4. Formal parts of a lease.

(a) Premises.
(b) Habendum.
(e) Reddendum.
(d) Covenants.

5. Short forms of covenants.

1. What is a Lease.

The instrument by which a demise is evidenced is called 
a lease ; but the word “lease” does not in law import ex­
clusively a written instrument (x).

In its primary and original sense, “lease” means simply 
the act of letting or putting into possession ; “to lease,” in 
this sense, and “to demise” are equivalent expressions. 
Like many other words used in law, as for example, “deed,” 
“assignment,” “mortgage,” “agreement,” “attornment,” 
the word “lease” has acquired a secondary meaning, and 
is used to signify, not only the act of letting, but also the 
instrument by which the letting is evidenced. In a third 
sense “lease” means the estate or interest, granted ; thus, 
when we speak of an assignment or a mortgage of a lease, 
we mean an assignment or mortgage of the estate de­
mised (y).

(0) Brtdpland v. chapter (1839), 5 M. & W. 381, per Abinger, 
C.B.; see also Bicknell v. Hood ( 1839), 5 M. & W. 107.

(y) See Beardman v. Wilson (1868), L.R. 4 C.P. 67.
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No particular form of words is necessary to make a valid Form of 
demise; any words clearly shewing the intention of the m8trllm<‘nt- 
parties may be sufficient, and it is not necessary that it 
should be evidenced by a formal instrument. A valid de­
mise may be made by a by-law of a municipal or other 
corporation, or by a covenant or stipulation in a mortgage 
deed, or by an attornment, or it may be made by corres­
pondence, or a receipt or other informal instrument, and in 
any form of words, provided the intention of the parties is 
clearly expressed.

Thus, where a municipal corporation by by-law granted Lease by 
to the defendant, upon certain conditions, a right to build by law' 
a dam and bridge across a river, in consideration of which 
he agreed to keep it in repair for forty years at his own 
expense, but if he should make default the privilege granted 
by the corporation was to cease, and the dam and bridge 
were built and kept in repair by the defendant, it was held 
that the contract amounted to a lease («).

A., living at Collingwood, wrote to B. at Toronto, on the Lease by 
5th July, 1859, to the effect that he would give £40 a year ™"espon<i" 
for his house, and pay taxes, adding “If you telegraph at 
once to that effect I will take it.” On the 6th B. tele­
graphed: “You may have the house for one year on terms 
of your letter.” It was held that, on entry made, there 
was a perfect demise (a).

Where a farm was let upon the condition that the lessee 
was to harvest »nd thresh and deliver one-half of the wheat 
raised thereon, it was held that under this agreement the 
parties were not partners in the wheat while it grew ih the 
field, but stood to each other in the relation of landlord and 
tenant (b).

(z) Regina ex ret. Pattereon v. Clarke (1874), 5 P.R. 337. 
(o) Prosser v. Henderson (1861), 20 U.C.R. 438.
(6) ffaydon v. Crawford (1835), 3 O.S. 583.
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2. Lease and Agreement for a Lease.

It is important to distinguish between a lease and an 
agreement for a lease. An agreement for a lease is an 
executory undertaking, or an engagement to make a demise 
in the future.

Before entry, a lease is also, in a sense, executory ; but 
there was formerly this distinction : a lease, if it conformed 
to statutory requirements, could be enforced at law; the 
lessee was upon its execution possessed of an interest in the 
term (intéresse termini), and could bring an action at law 
to recover possession if possession was refused him; but 
an agreement for a lease could only be enforced in a Court 
of Equity. The intended lessee, before entry, was not pos­
sessed of an interest in the term, as no term was yet created, 
and he could not recover possession until he had first ob­
tained a decree for specific performance ; and if the agree­
ment was one of which specific performance would not be 
decreed by a Court of Equity, he was without a remedy.

There was also this further distinction between a lease 
and an agreement for a lease : entry under a lease operated 
to create a tenancy for the term agreed on, while entry 
under an agreement for a lease operated only to create a 
tenancy at will, which on payment of rent might ripen into 
a tenancy from year to year.

By the passing of the Judicature Act, the distinction be­
tween a lease and an agreement for a lease has been some­
what modified (c).

The general rule in deciding whether an instrument is 
a lease or an agreement for a lease, is that the intention of 
the parties, as expressed by the words used, must govern 
the construction.

An instrument containing all the material terms by 
which it appears that one party is to give, and the other to

(c) See chapter VI.



INSTRUMENT OF DEMISE.

take possession, will, in general, operate as a lease unless 
it can be gathered from the instrument itself that it is not 
intended to operate as a lease but only as an engagement 
to make a lease thereafter (d). But an instrument can 
operate only as an agreement, where it contains a stipula­
tion that it shall not operate as a lease (e) ; or where the 
parties contemplate that something further should be done 
before the relation of landlord and tenant should arise be­
tween them (/) ; or where material terms are left to be 
settled afterwards, as, for example, the time when the ten­
ancy is to begin or end, or the amount of rent to be paid(g). 
But the mere fact that an informal instrument contains a 
tenu that a lease shall afterwards be drawn up will not of 
itself prevent it from operating as a lease (h).

Such expressions as “I demise” or “I agree to let,” 
amount to words of present demise (i) ; so the words 
“agrees to let or hire” are words of a present demise, where 
the contrary does not appear to be the intention in the in­
strument in which they are contained ( j).

An informal document which acknowledges the receipt 
of rent of premises for a future definite term, and under 
which possession is taken by the person paying the rent, is

(<J) Poole v. Bentley (1810), 12 East 168; Curling v. Mills 
(1843), 6 M. A Gr. 173; Doe v. Poxcell (1844), 7 M. & Gr. 080.

(e) Peiring v. Brook (1835), 7 C. & P. 360; Brooke v. Biggs 
(1836), 2 Bing. N.C. 672.

(f) Jones v. Reynolds (1841), 1 Q.B. 506; Doe v. Clarke (1845), 
7 Q.B. 211; Marshall v. Berridgc (1881), 10 Ch. D. 233; Sxcain v. 
Ayres (1888), 21 Q.B.D. 280.

(0) Chapman v. Towner (1840), 6 M. & W. 100; Dunk v. Hun­
ter (1822), 5 B. & A. 322; Clayton v. Burtenshaxo (1826), 5 B. & 
C. 41; John v. Jenkins (1832), 1 Cr. & M. 227; 1 Platt on Leases, 
p. 582.

(h) Alderman v. Neate (1830), 4 M. & W. 704; Doe v. Benja­
min (1839), 9 A. & E. 644; Chapman v. Bluck (1838), 4 Bing. N.C. 
187.

(i) Btaniforth v. Fox (1831), 7 Bing. 690; Furness v. Bond 
(1888), 4 Times L.R. 457.

(/) Cumming v. Hill (1838), 6 O.8. 303.
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Agreement
only.

must be in 
writing.

a contract of letting and hiring, and not merely an agree­
ment for a lease (k).

In the fjllowing memorandum: “I agree to pay P. £50 
for his right to the house I live in, the farm at present 
occupied by me, known as the Morrison farm, and the 
stables now used by me, for six months from the 1st April 
next” was held to be evidence of a letting (1).

An agreement in writing, whereby A. agreed to rent to 
B. for three years from date, for £50 per annum, with taxes, 
payable quarterly during occupation, B. to spend £25 in 
improvements, was held to be a lease and not a mere agree­
ment for a lease (m).

But an instrument containing memoranda or heads of 
agreement, ascertaining no certain amount of rent, being 
preparatory to a letting, and under which no rent was paid 
before a distress, was held not to constitute a present de­
mise entitling the landlord to distrain (n).

So when an agreement to let is entered into, and it 
appears to have been the intention of the parties that some­
thing further should be done to ensure the interests of 
either party, such an instrument is not a present lease but 
a mere contract for a lease to be granted in future (o).

3. Statute of Frauds.

At common law, a valid lease might be made without 
writing; but by the first section of the Statute of Frauds 
it is provided that all leases (with certain exceptions men­
tioned in the second section), made or created by parol, and 
not put in writing and signed by the parties, or their agents 
shall have the force and effect of leases or estates at will

(fc) Wolfe v. McGuire (1867), 28 Ont. 45.
(l) Fairbairn v. Billiard (1867), 27 U.C.R. 111.
(m) Grant v. lynch (1866), 6 U.C.C.P. 178; 14 U.C.R. 148.
(n) Chaney v. Taylor (1844), 1 U.C.R. 166.
(o) Bamerton v. Stead (1824), 3 B. 1 C. 480; Kyle v. Blocks 

(1870), 31 U.C.R. 47.
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only. The first section of the statute, as re-enacted in On­
tario, is as follows:

2. For prevention of many fraudulent practices which are com­
monly endeavoured to be upheld by perjury, and subornation of 
perjury, all leases, estates, interests of freehold, or terms of years, 
or any uncertain interest of, in, to, or out of, any messuages, lands, 
tenements, or hereditaments, made or created by livery and seizin 
only, or by parol, and not put in writing and signed by the parties 
so making, or creating, the same, or their agents thereunto lawfully 
authorized by writing, shall have the force and effect of leases or 
estates at will only, and shall not, either in law or equity, be deemed 
or taken to have any other or greater force or effect: any considera­
tion for making any such parol leases or estates, or any former law 
or usuage to the contrary notwithstanding (p).

Leases not exceeding the term of three years from the 
making thereof, whereby the rent reserved amounts to two- 
thirds of the annual value, are excepted by the second sec­
tion of the statute which, as re-enacted in Ontario, is as 
follows:

3. Except, neverthelees, all IcaBes not exceeding the term of three 
years from the making thereof, whereupon the rent reserved to the 
landlord during such term shall amount unto two-third parts at the 
least of the full improved value of the thing demised (Ç).

By section 3 of the Real Property Act, 18i5, in England, 
and section 7 of the Act respecting the Law and Transfer of 
Property, in Ontario (r) it is provided that a lease required 
by law to be in writing shall be void at law unless made by 
deed. Section 7 of the Ontario Act, which is taken from 
the Imperial Act, is as follows:

7. A partition and an exchange of land, and a lease required by 
law to be in writing of land, and an assignment of a chattel interest

(p) 29 Car. II. c. 3, s. 1; R.S.O. (1897), vol. III. c. 338, e. 2; 
R.S.N.8. (1900), c. 141, s. 2; R.S.B.C. (1897), c. 85, s. 2.

(q) 29 Car. II. c. 3, e. 2; R.S.O. (1897), vol. III. c. 338, a. 3; 
R.S.N.S. (1900), c. 141, s. 2; R.S.B.C. (1897), c. 85, a. 3.

(r) 8 & 9 Viet. (Imp.) (1845), c. 106, a. 3; R.S.O. (1897), c. 
119, a. 7.

Except 
leases not 
exceeding 
three 
years.

for more 
than three 
years must 
be made by 
deed.
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Effect of 
the statutes

Void lease 
good as an 
agreement.

in land, and a surrender in writing of land not being an interest 
which might by law have been created without writing, shall be 
void at law, unless made by deed.

The effect of these two statutes has been to make a let­
ting for a term exceeding three years, that is not made by 
deed, a tenancy at will only. But it has been decided that 
such a tenancy is one at will, only in the first instance, and 
may be converted into a yearly tenancy by the subsequent 
acts of the parties (s). And where an instrument of demise 
is made in writing but not under seal, it has been held that 
the words of the statute “void at law” mean void as a lease, 
but the instrument may be valid as an agreement for a lease, 
and capable of being specifically enforced by a Court of 
Equity (<).

A verbal lease, uncompleted by entry, cannot be enforced 
by either party. The lessee cannot obtain possession, and 
the lessor cannot recover rent agreed to be paid, nor can 
an action for damages be maintained against the lessor for 
refusing to give possession to the lessee, even where the 
lease is for a term not exceeding three years from the mak­
ing thereof (v). So a lease for three years from a future 
day cannot be made by parol, as it exceeds three years 
“from the making thereof” (to).

Where the tenant enters under an oral lease void under 
the statute, a tenancy from year to year may be implied, 
though no rent has been paid. Thus, where a farm was 
leased orally on the 15th of April, 1873, for five years, at 
$100 a year, and the lessee entered on the 17th, and did 
some clearing, and put in peas and oats, of which the lessor 
was aware, and the lessor having died on the 5th September,

(>) Doe d. Rigge v. Bell (1703), 6 T.R. 471 ; 2 R.R. 642.
(<) Parker v. Taswetl (1858), 2 DeG. A J. 559; see chapter VI.
(V) Moore v. Kay (1878), 5 Ont. App. 261; Edge v. Strafford 

(1831), 1 Tyr. 295; Bank of Upper Canada v. Tarrant (1861), 19 
U.C.R. 423; see chapter VI.

(to) Foster v. ReeveS, [1892] 2 Q.B. 255.
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his devisee entered in the same month and took the crops 
which the lessee had sown, it was held that the lessee was a 
tenant from year to year, and that the devisee was a tres­
passer in entering upon him(®).

4. Formal Parts of a Lease.

The instrument of demise under seal by which a lease or 
letting is commonly made by conveyancers, consists of parts 
technically called (1) the premises, (2) the habendum, (3) 
the reddendum, and (4) the covenants, provisoes or con­
ditions.

The form of lease provided by the Acf respecting Short 
Forms of Leases (a) is as follows :

This indenture made the day of
in the year of our Lord one thousand nine 

hundred and in pursuance of theAcf respecting
Short Forms and Leases:

Between of hereinafter called the
lessor of the first part, and of herein­
after called the lessee of the second part.

Whereas, etc.,
Witnesseth that in consideration of the rents, covenants, 

and agreements hereinafter reserved and contained on the 
part of the said lessee his executors, administrators, and 
assigns, to be paid, observed and performed, the said 
lessor hath demised and leased, and by these presents doth 
demise and lease unto the said lessee his executors, admin­
istrators and assigns,

All that parcel or tract of land situate, lying and being 
in the of in the county of

To have and to hold the said demised premises for and 
during the term of years, to be computed from

(») Qibboney v. Oibboney (1875), 36 U.C.R. 236.
(a) R.S.O. (1807), c. 125, schedule A; for forms of leases, see 

Part V.

PREMISES.

Date.

Parties.

Recitals.
Words of 
demise.

Description.

Habendum.
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Reddendum.

Covenants.

Premises.

the day of one thousand nine hundred
, and from thenceforth next ensuing and fully to 

be complete and ended.
Yielding and paying therefor, yearly and every year 

during the said term hereby granted unto the said lessor 
his heirs, executors, administrators or assigns, the sum of 

dollars to be payable on the following days and 
times, that is to say :—
The first of such payments to become due and be made on 
the day of

And that the said lessee covenants with the said lessor 
to pay rent. And to pay taxes. And to repair (reasonable 
wear and tear, and damage by fire, lightning and tempest 
only excepted). And to keep up fences. And not to cut 
down timber. And that the said lessor may enter and view 
state of repair. And that the said lessee will repair accord­
ing to notice, in writing, reasonable tvear and tear and dam­
age by fire, lightning and tempest only excepted. And will 
not assign or sub-let without leave. And that he will leave 
the premises in good repair, reasonable wear and tear and 
damage by fire, lightning and tempest only excepted.

Provided that the lessee may remove his fixtures.
Provided that in the event of fire, lightning or tempest 

rent shall cease until the premises are rebuilt.
Proviso for re-entry by the said lessor on non-payment 

of rent or non-performance of covenants.
The said lessor covenants with the said lessee for quiet 

enjoyment.
In witness whereof, the said parties hereto have here­

unto set their hands and seals.
Signed, sealed and delivered, in the presence of

(a) Premises.

The premises include the date of the instrument, the 
names and descriptions of the parties to it, the recitals, if
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any, the consideration, the words of demise, the description 
of the property demised, with the exceptions and reserva­
tions, if any.

It is not essential that a deed should be dated ; and it Date, 
may be valid although it contains a false or impossible 
date (6).

A lease under seal is presumed to have been delivered Delivery, 
on the day of its date; but it may be shewn that it was 
delivered on a different day, and in such a case it takes 
effect from its delivery in the absence of any stipulation to 
the contrary (c).

The operative words generally used in a lease are “de- Words of 
mise and lease,” but any words clearly indicating an inten­
tion of making a present demise are sufficient.

The use of the word “demise” implies a covenant on the 
part of [t'e lessor for quiet enjoyment (e).

A lease of land at common law includes all buildings, Description, 
woods and water thereon. Under the term “house,” or 
“house and premises,” will be included the garden and 
orchard, and the stables and other out-houses necessary for 
the convenient occupation of the house (/).

In Ontario, by section 12 of the Act respecting the Law 
and Transfer of Property(g), it is provided as follows:

12.— (1) Every conveyance of land, unless an exception is sped- What 
ally made therein, shall be held and construed to include all houses, passes in a 
out-houses, edifices, barns, stables, yards, gardens, orchards, commons, *eaae- 
trees, woods, underwoods, mounds, fences, hedges, ditches, ways, 
waters, water-courses, lights, liberties, privileges, easements, profits, 
commodities, emoluments, hereditaments and appurtenances what-

(6) Lovelock v. Franklyn (1840), 8 Q.B. 371.
(o) Steele v. Mart (1825), 4 B. A C. 272.
(e) See chapter XI.
(f) Salter v. Metropolitan District Railway Co. (1870), 9 Eq.

432; Doe v. Collins (1788), 2 T.R. 498; Steele v. Midland Railway 
Co. (1866), 1 Ch. 275; Francis v. Hayward (1882), 22 Ch.D. 177.

(g) R.S.O. (1897), c. 119; in British Columbia a similar pro­
vision is contained in R.S.B.C. (1897), c. 117, s. 4.
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“More or

soever, to the lands therein demised, held, used, occupied, and en­
joyed, or taken or known as parcel or part thereof ; and if the same 
purports to convey an estate in fee, also the reversion or reversions, 
remainder or remainders, yearly and other rents, issues and profits 
of the same lands and of every part and parcel thereof, and all the 
estate, right, title, interest, inheritance, use, trust, property, profit, 
possession, claim and demand whatsoever, of the grantor, in, to, out 
of, or upon the same lands, and every part and parcel thereof, with 
their and every of their appurtenances.

(2) Except as to conveyances under the former Acts relating to 
short forms of conveyances, this section applies only to conveyances 
made after the 1st day of July, 1886.

It is provided by another section that “conveyance” 
shall include a lease, and “convey” shall have a meaning 
corresponding with that of conveyance (h).

The description of the property intended to be demised 
should contain such particulars as are sufficient to identify 
it. If lands are described in general terms, a particular 
description superadded controls the general description (i).

When a definite description is qualified by the words 
“more or less” it will cover only a reasonable deviation (j).

Property may be sufficiently described as being in the 
occupation of a specified person. If, however, a property 
is described by name and as being in the occupation of a 
certain person, and only part of the property is so occupied, 
that part alone will pass (k).

It is a question of fact whether anything is or is not 
part of the demised premises (l).

A lease of rooms in a house which constitute a separate 
dwelling includes the outer walls of the house, so far as they 
belong solely to the rooms let, so that a lessor or another

(A) Section 1, sub-section 6.
(i) Coicen v. True fit, [1899] 2 Ch. 309.
(;) Davis v. Shepherd (1866), L.R. 1 Ch. 410.
(*) In re Seal, [1894] 1 Ch. 316.
(I) Lyle v. Richards (1866), L.R. 1 H.L. 222.



INSTRUMENT OF DEMISE. 61

tenant is not entitled to put up advertisements on such outer 
walls (m).

A lease of a house or other building includes the land 
on which it stands (»).

Under a lease of “that certain frame house now standing 
and being on lot No. 10, being the house now occupied by 
the lessee, also the use of half of the bam standing on said 
lot, for five months," at a monthly rent, there was held to 
be a demise not of the whole lot but of the specified parts(g).

The word “mine” means strictly “vein or seam," but Mine, 
in mining leases it is commonly used to include the sub­
terranean excavations made to get to the vein (r). The 
word “mine” includes not only coal and other substances 
ordinarily called minerals, but also limestone and clay; it 
is, however, restricted to underground workings, and does 
not comprehend an open working on the surface («).

The word “minerals,” however, includes every substance Minerals, 
which may be obtained from beneath the surface of the 
earth for the purpose of profit, whether from a mine or 
open working, including clay, china, brick-clay, gravel and 
sand, and every kind of stone (t).

The lessee of mines is liable for injury to the surface of 
the land from subsidence caused by the working of them,

(m) Carlisle Café Co. v. Muse (1897), 46 W.R. 107.

(n) Renalds v. Offitt (1857), 15 U.C.R. 221.

(q) MoPherson v. Norris (1855), 13 U.C.R. 472.

(r) Ramsay v. Blair (1876), 1 App. Cns. at p. 705; Bell v. 
Wilson (1866), 1 Ch. at p. 308; Midland Railway Co. v. Haunch- 
wood (1882), 20 Ch.D. at p. 555.

(») R. v. Brettel (1832), 3 B. & Ad. 424; Tucker v. Linger 
(1882), 21 Ch.D. at p. 36. But see Lord Provost of Glasgow v. 
Fairie (1888), 13 App. Cas. at pu. 686, 673, 680.

(#) Hext v. Gill (1872), 7 Ch. at p. 712, and 699; Johnstone 
v. Crompton, [1899] 2 Ch. 190; Salisbury v. Gladstone (1860), 6 
H. & N. 127; Errington v. Metropolitan Railway Co. (1882), 19 
Ch.D. at p. 571.
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but not for subsidence due to an excavation made by a prior 
lessee (u).

Fixtures, in the absence of an express or implied excep­
tion, or stipulation to the contrary, will pass on a demise of 
a house (ti). But if certain fixtures are mentioned as in­
cluded in the demise, it will be implied that others not men­
tioned are not intended to be included (ui).

A way of necessity or a reasonable means of access to 
the demised premises will be implied in a lease thereof (y).

Where a lessor grants a right way which has not been 
selected, it is for the lessor to select it; but when he has 
done so he cannot afterwards change it (x).

A lease of land with the buildings upon it carries with 
it the right to access of light sufficient for the ordinary pur­
poses of the buildings, as against adjacent premises of the 
lessor (z) ; but the lessor may reserve to himself the right 
to obstruct an easement of light which would otherwise pass 
to the lessee (a).

There is a distinction between an exception and a reser­
vation. An exception is properly made of part of the thing 
demised, and of a thing in esse at the time. A reservation 
is made of a thing not in esse, and strictly applies only to 
rent, and to payments and services in the nature of rent, 
which can be said to issue out of the land (6). A reserva-

( <1 I Oreenwell v. Low Bccchburn Coal Co., [18971 2 Q.B. 165.
(v) Coiegravc v. Dias Santos (1823), 2 B. & C. 76.
(te) Hare v. Horton (1833), 5 B. 4 Ad. 715.
(0) Deacon v. Southeastern Railway Co. (1869), 61 L.T. 377; 

as to a way of necessity see Bolton v. Holton (1879), 11 Ch.D. 968- 
see also Cannon v. Pillars (1878), 8 Ch.D. 415; Cooke v Ingram 
(1893), 68 L.T. 671.

(y) Osborn v. Wise (1837), 7 C. 4 P. 761; Brown v. Alabaster 
(1887), 37 Ch.D. 490.

(z) Corbett v. Jones, [1892] 3 Ch. 137.
(а) Haynes v. King, [1893] 3 Ch. 439.
(б) Doe v. Look (1835), 2 A. 4 E. 705.
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tion of incorporeal rights, such as the right of shooting or 
fishing, is, in law, neither an exception nor a reservation, 
but takes effect by way of re-demise from the lessee (c).

Where an exception is made in a lease, everything de- Exception 
pending on it and necessary for obtaining or using it, is ol tim 
excepted also. Thus, where timber is excepted, the lessor 
is entitled to enter on the demised premises, and shew it to 
intending purchasers, and he or a purchaser may enter, and 
cut down trees and carry them away (d). So where an 
exception is made in a lease of mines, everything is excepted Mines, 
that is necessary for working them, including a right of way 
to enter and remove the minerals, but not so as to cause sub­
sidence of the surface (e). But an exception of minerals 
only, will not give the lessor a right to use the space occu­
pied by them after they have been removed ; but it is other­
wise in an exception of mines (f). A reservation of a right 
to work minerals is not equivalent to an exception of the 
minerals and does not give the lessor the exclusive right to 
work them (g).

(b) Habendum.

The function of the clause in the lease known as the Babmdum. 
habendum, is to limit and restrain the generality of the de­
mise in the premises, and to specify the estate to be granted, 
its date of commencement and its duration.

A grant without any words of limitation confers an Words of 
estate for life (ft). Under a conveyance by deed to a person ,imitation-

(o) Ibid.
{d) Phillips v. Doyle (1887), 32 Sol. Journ. 11; Hewitt v.

I sham (1851), 7 Ex. 77.
(e) Proud v. Hates (1865), 34 L.J. Ch. 411; Davis v. Trehame 

(1881), 0 App. Cas. 460; ns to compensation for subsidence see 
Duke of Buccleugh v. Wakefield (1870), L.R. 4 H.L.C. 377.

(f) Ramsay v. Blair (1876), L.R. 1 App. Cas. 702; Proud v. '
Bates (1865), 34 L.J. Ch. 411.

(g) Duke of Sutherland v. Heathcote, [1892] 1 Ch. 475.
(h) Boddington v. Robinson (1875), L.R. 10 Ex. 270.
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Future life

Beginning 
of term.

“and the heirs of his body, for twenty-one years, or the 
term of his natural life, from the first day of April, 1853, 
fully to be complete and ended,” reserving a yearly rent, 
and providing that on failure to perform the covenants, the 
lease and the term thereby granted should cease and be 
utterly null and void, it was held that the grantee took a 
life estate (t).

Where, by an indenture made in 1826, lands were 
“granted, demised and to farm let,” to the grantee, his 
heirs and assigns, and limited in the habendum, “unto the 
said (grantee) his heirs and assigns from the day of the 
date hereof, for and during the term of twenty-one years,” 
and a yearly rent was reserved, it was held that the fee 
simple granted by the premises could not take effect without 
livery of seisin, and that the grantee took only a term of 
twenty-one years ( j). As livery of seisin is no longer neces­
sary (A;), it would seem that such a grant would now convey 
the fee simple.

A lease for life, being an estate of freehold, could not 
at common law, like a lease for a term, be made to commence 
in futuro, as livery of seisin was formerly essential to the 
creation of such an estate, and present livery could not be 
made in respect of a future estate. And although livery of 
seisin is not now necessary (kk), the rule still holds, and a 
lease for life, to commence at a future time, can only be 
made by a limitation operating under the Statute of Uses(l).

The commencement of the term must be ascertained with 
certainty, but it is sufficient if the date at which it is to

(») Dalye v. Robertson (1800), 19 U.C.R. 411.
(/) McDonald v. McOillis (1866), 26 U.C.R. 468.
(k) 8 & 9 Viet. (Imp.), 1845, c. 106, a. 2: R.S.O. (1897), c. 

119, a. 2. '

119 8&9 ViCt' 1845, C* 106, *' 2; RS0, (1897)’ c>

(Z) 27 Henry VIII. c. 10; R.S.O. (1897), vol. III. c. 331; 1 
Platt on Leases, 692.
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commence may be made certain by the happening of an 
event (l).

A term may be made to commence upon the performance 
of a condition, such as the payment of a sum of money, or 
upon default in making a payment (m).

Where possession has been taken by the leasee the term 
is deemed to commence from that time, if no other time is 
mentioned («).

The lease is deemed to take effect from, and the condi- Delivery 
tions and stipulations therein contained have relation to the of ’“**• 
time of its delivery and not its date, unless otherwise clearly 
expressed.

Thus, in Bell v. McKindsey (o), the lessor by indenture 
of lease bearing date the 15th of March, 1862, demised cer­
tain lands. On the 21st of the following July this lease was 
cancelled by an instrument under seal; the second and 
fourth sheets were taken out and replaced by others, and it 
was re-executed and re-delivered without any other altera­
tion. As it then stood, it was dated as before, to hold “from 
the 1st day of April now next, for nine years,” at a yearly 
rent, payable in advance, “that is to say, on the 1st of April,
1862, and on the 1st of April in each year during the term;” 
the conclusion being that the parties had thereunto “set 
their hands and seals, the day and year first above written.”
In an action by the lessor against the sheriff for taking the 
lessee’s goods in August, 1862, without satisfying a year’s 
rent alleged to be then due, it was held that the lease took 
effect from the delivery, on the 21st of July, 1862, not from 
the date ; that the term began on the 1st April, 1863, follow­
ing the delivery of the lease; that the first year’s rent pay­
able “in advance,” was not due until that day, the words

(Z) Ooodright v. Richardson (1789), 3 T.R. 403.
(m) Clowes v. Hughes (1870), L.R. 5 Ex. 100.
(n) Doe v. Matthews (1851), 11 C.B. 075.
(o) Bell v. McKindsey (1804), 23 U.C.R. 102; 3 E. & A. 9.

bell—5
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Duration.

“that is to say, on the 1st April, 1862,” being merely falsa 
démonstratif) ; and that the provisions of the lease, in con­
nection with the surrounding circumstances, did not afford 
sufficient evidence of a contrary intention to justify a differ­
ent construction.

Where a lease purported on the face of it to have been 
made on the 25th of March, 1783, and to grant a term “to 
the lessee from the 25th of March, now last past for thirty- 
five years,” but was not executed until after the 25th of 
March, 1783, it was held that the word “now” had refer­
ence to the time of delivery, and not to the date of the lease, 
and consequently that the term commenced on the 25th of 
March, 1783, and not on the 25th of March preceding the 
date of the deed (q).

The duration of the term is reckoned exclusive of the 
first day and inclusive of the last. Thus, under a lease 
dated the 1st of October, 1857, for five years from the date 
thereof, it was held that the term included the whole of the 
first of October, 1862 (p). Under a demise from a given 
day the tenancy begins on the following day, and if that 
day be Sunday, then on the next following day (q).

Where the lessor leased a house then in course of con­
struction for the term of one year, at $20 per month, pay­
able in advance, tenancy to begin on the 1st of June, 1900, 
with a proviso that if the house was not ready for occupancy 
on that date there should be an abatement of rent corres­
ponding to the delay, and the lessee entered on the 24th of 
June and paid rent in advance for the months of July, 
August, September and October, no rent being charged for 
June, and occupation continued until the 1st of May, 1901, 
when he moved out, it was held in an action for damages

(q) Steele v. Mart (1825), 4 B. A C. 272; 28 R.R. 250.
(p) McCollum v. Synder (1800), 10 U.C.C.P. 101.
(q) Gray v. Shields (1893), 26 N.S.R. 303.
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against the landlord, for illegal distress on the ground that 
there was no definite agreement in existence and therefore 
no rent ascertained to be due, that there was a yearly letting 
from the 1st of June, 1900 (r).

It has been held that a term in a demise by deed of land 
“to hold so long as it should be overflowed by a mill-pond” 
is sufficiently certain to enable the lessee to resist an action 
of ejectment by a purchaser of the land (s).

If a lease is granted for a term stated in the alternative, 
it is in the option of the tenant at which of the periods the 
lease shall terminate (t).

Where a lease limited in the habendum for a year con­
tained a stipulation that either party might terminate the 
lease at the end of the year, on giving three months’ written 
notice prior thereto, it was held that the stipulation was 
repugnant to the habendum and must be rejected, and that 
the lease terminated at the end of the year without any 
notice (u).

(c) Reddendum.

The office of the reddendum is to fix the amount of rent, 
or service in the nature of rent, to be paid, and the days 
and times of payment. If no time is mentioned for pay­
ment in a lease for a year or a term of years the rent will 
be payable at the end of the year (a).

A reservation of rent payable to a stranger to the lease 
may be good as a contract and will not pass with the re­
version, but the rent so reserved cannot be recovered by 
distress (6).

(r) Acorn v. Hill (1901), 34 N.8.R. 608.
(«) Kerr v. Bearinger (1869), 29 U.C.R. 340.
(*) Dann v. Spurrier (1803), 3 B. A P. 399; 7 R.R. 797.
(it) Weller v. Carnexo (1899), 29 Ont. 400.
(а) Collett v. Curling (1847), 10 Q.B. 785.
(б) Co. Lltt. 143b.

Alternative

Reddendum.

Reservation 
to stranger.
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Covenants.

Warranty.

Where the words “yielding and paying” are used, a 
covenant for the payment of rent is implied (c). But no 
special form of words is necessary, so long as the intention 
of the parties is clearly shewn. A letting “at a rent,” or a 
proviso or agreement for the payment of it, will be a good 
reservation (d).

(d) Covenants.

A covenant is simply an agreement of the parties under 
seal. In order to constitute a covenant, no technical words 
are necessary; it is sufficient if an agreement can be col­
lected from the terms of the instrument that something is 
to be done, or not to be done, by the party (e). Every 
obligation which, on a fair construction of the language 
used, is imposed on one of the parties, will amount in law 
to an express covenant by him to perform it (/).

A warranty differs from a covenant; a warranty is a 
collateral undertaking forming part of the contract by 
agreement of the parties express or implied, and must be 
given during the course of the dealing which leads to the 
bargain, and should then enter into the bargain as part of 
it. An affirmation at the time of a sale of a chattel is a 
warranty, provided it appears on the evidence to have been 
so intended ; and the test of whether it was so intended is 
whether the vendor assumes to assert a fact of which the 
buyer is ignorant, or merely states an opinion or judgment 
upon a matter of which the vendor has no special know­
ledge, and on which the buyer may be expected also to have 
an opinion, and to exercise his opinion. In the former case 
it is a warranty, in the latter not. On the sale of real pro­

le) Iggulden v. May (1804), 9 Ves. 330.
(d) Doe v. Kneller (1829), 4 C. A P. 3.
(e) Duke of St. Albans v. Ellis (1812), 16 East 352; 14 R.R.

361.
(f) Ibid.
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perty, or upon the granting and taking of a lease, the same 
rule applies; consequently an affirmation by a landlord at 
the time of letting a house that the drains are in a perfect 
condition, the lease itself being silent on the point, may 
amount to a warranty, and if the warranty is collateral to 
the lease it may be given in evidence, although the affirma­
tion was by word of mouth only, and the tenant may main­
tain an action for breach of it (g).

The distinction between a covenant and a condition is 
discussed in chapter XXVI., section 7.

An express covenant controls and overrides an implied 
covenant to the same effect (/t).

Where the language of a covenant is indefinite, parol 
evidence is properly admissible to explain it (i).

Where a lease contained a clause that it should be “com­
petent” for the lessee to make certain specified repairs, and 
the lease was declared to be on the express understanding 
that such repairs should be made within one year from the 
date of the said lease, it was held that, notwithstanding the 
word ‘ ‘ competent, ’ ’ the lessee in effect covenanted to do the 
work specified ( j).

It was held that a covenant in these words: “And the 
said lessee covenants further with the said lessors that he 
will furnish the said hotel in a substantial and good man­
ner” was a continuing covenant, and that the lessee was not 
at liberty, during the continuance of the term, to remove 
out of the house the furniture thereof which he had placed 
in it (k).

(g) De Lassalle v. Guildford, [1901] 2 K.B. 215.
(fc) Line v. Stephenson (1838), 5 Bing. N.C. 183; Grosvenor 

Hotel Co. v. Hamilton, [1894] 2 Q.B. 836.
(i) Houston v. McLaren (1887), 14 Ont. App. 103.
( j) McDonald v. Cochrane (1856), 6 U.C.C.P. 134.
(k) Rossin v. Joslin (1858), 7 Gr. 198.

Covenant

condition.
Express

implied.

Continuing
covenant.
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Implied In Ontario it is provided that covenants for the right
in'demUe to convey, for quiet enjoyment, for freedom from incum- 
by deed. brances, and for further assurance, shall be implied in every 

conveyance (including a lease) made on or after the 1st day 
of July, 1886. This is enacted by section 17 of the Act 
respecting the Law and Transfer of Property(l), which 
is as follows:

17. (1) In a conveyance made on or after the lat day of July, 
1886, there shall, in the several cases in this section mentioned, be 
deemed to be included, and there shall in those several cases be im­
plied, covenants to the effect in this section stated, by the person 
or by each |>erson who conveys, as far as regards the subject-matter 
or share of subject-matter expressed to be conveyed by him, with the 
person, if one, to whom the conveyance is made, or with the persona 
jointly, if more than one, to whom the conveyance is made as joint 
tenants, or with each of the persons, if more than one, to whom the 
conveyance is made as tenants in common, that is to say :

(a) In a conveyance for valuable consideration, other than a 
mortgage, the following covenants by the person who conveys, and 
is expressed to convey, as beneficial owner, namely:

Covenants for right to convey;
Quiet enjoyment;
Freedom from incumbrances; and
Further assurance;
According to the tenor and effect of the several and respective 

forms of covenants for the said purposes set forth in Schedule B to 
The Act respecting Short Forms of Conveyances (m), and therein 
numbered 2, 3, 4 and 5, respectively, subject to the directions in the 
said schedule contained.

(b) In a conveyance of leasehold property for valuable con­
sideration, other than a mortgage, the following further covenant, 
by the person who conveys, and is expressed to convey, as beneficial 
owners, namely:

That, notwithstanding anything by the person who so conveys, 
made, done, executed or omitted, or knowingly suffered, the lease or 
grant creating the term or estate for which the land is conveyed is, 
at the time of the conveyance, a good, valid, and effectual lease or 
grant of the property conveyed, and is in full force, unforfeited, un­
surrendered. and in nowise become void or voidable, and that, not-

(l) R.S.O. (1897), c. 119.

(m) R.S.O. (1897), c. 124.
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withstanding any thing as aforesaid, all the rents reserved by, and 
all the covenants, conditions and agreements contained in the lease 
or grant, and on the part of the lessee or grantee, and the persona 
deriving title under him to be paid, observed, and performed, have 
been paid, observed and performed, up to the time of conveyance.

(c) In a conveyance, the following covenant by every person 
who conveys, and is expressed to convey, as trustee or mortgagee, or 
as personal representative of a deceased person, or as committee of 
a lunatic so found by inquisition or judicial declaration, or under 
an order of the Court, which covenant shall be deemed to extend to 
every such person’s own acts only, namely:

That the person so conveying has not executed, or done, or know­
ingly suffered, or been party or privy to, any deed or thing, whereby, 
or by means whereof the subject-matter of the conveyance, or any 
part thereof is, or may be impeached, charged, affected, or incum­
bered in title, estate or otherwise, or whereby or by means whereof 
the person who so conveys is in anywise hindered from conveying 
the subject-matter of the conveyance or any part thereof, in the 
manner in which it is expressed to be conveyed.

(2) Where in a conveyance it is expressed that by direction of 
a person expressed to direct as beneficial owner another person con­
veys, then the person giving the direction, whether he conveys and 
is expressed to convey as beneficial owner or not, shall be deemed 
to convey, and to be expressed to convey as beneficial owner the 
subject-matter so conveyed by his direction; and a covenant on his 
part shall be implied accordingly.

(3) Where in a conveyance, a person conveying is not expressed 
to convey ns beneficial owner, or ns settlor, or as trustee, or as mort­
gagee, or as personal representative of a deceased person, or as com­
mittee of a lunatic so found by inquisition or judicial declaration, 
or under an order of the Court, or by direction of a person as bene­
ficial owner, no covenant on the part of the person conveying shall 
be by virtue of this section implied in the conveyance.

(4) The benefit of a covenant, implied as aforesaid, shall be 
annexed and incident to and shall go with the estate or interest of 
the implied covenantee, and shall be capable of being enforced by 
every person in whom that estate or interest is for the whole or any 
part thereof from time to time vested.

(5) A covenant implied as aforesaid, may be varied or extended 
by deed, and ns so varied or extended, shall, ns far ns may be, operate 
in the like manner, and with all the like incidents, effects and con­
sequences, ns if such variations or extensions were directed in this 
section to be implied (n).

(n) As to covenants implied in leases under the Land Titles Act, 
see R.S.O. (1897), c. 138, ss. 56, 74, and 75.

Trustee.

Beneficial

When 
covenants 
are not 
implied.
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Implied 
covenant in 
every de-

Proviso for 
re-entry on 
non-payment

The term “conveyance” in the above section includes 
a lease (o).

It would seem that these covenants are only implied 
when the lease is made by deed (p).

In Ontario, a proviso for re-entry for non-payment of 
rent is implied in every demise, whether by parol or in 
writing, made after the 25th day of March, 1886. This is 
enacted by section 11 of the Landlord and Tenant's Act(q), 
which is as follows :

11. In every demise made or entered into after the 25th day of 
March, 1886, whether by parol or in writing, unless it shall be other­
wise agreed, there shall be deemed to be included an agreement that 
if the rent reserved, or any part thereof, shall remain unpaid for 
fifteen days after any of the days on which the same ought to have 
been paid, although no formal demand thereof shall have been made, 
it shall be lawful for the landlord at any time thereafter, into and 
upon the demised premises, or any part thereof, in the name of the 
whole, to re-enter and the same to have again, repossess and enjoy 
as of his former estate.

In Manitoba, under the Real Property Act (r), a cove­
nant for the payment of rent and taxes, and to keep the 
demised property in tenantable repair, is implied in a lease, 
as provided by section 94, which is as follows :

94. In the memorandum of lease, unless a contrary intention 
appear therein, there shall be implied the following covenants by the 
lessee, that is to say:—

(a) That he will pay the rent thereby reserved at the times 
therein mentioned, and all rates and taxes which may be payable in 
respect of the demised property during the continuance of the lease; 
and

(b) That he will at all times during the continuance of the said 
lease keep, and at the termination thereof yield up, the demised 
property in good and tenantable repair, accidents and damage to 
buildings from fire, lightning, storm and tempest, and reasonable 
wear and tear, excepted.

(o) R.8.O. (1897), c. 119, s. 1, s.-s. 6.
(p) See R.S.O. (1897), c. 124, s. 2.
(q) R.S.O. (1897), c. 170.
(r) R.S.M. (1902), c. 148.
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There is also implied a power in the lessor to enter and 
view the state of repair and to give notice to repair, and to 
re-enter on non-performance of covenants. This is provided 
by section 95, which is as follows:

95. In any memorandum of lease, unless a contrary intention 
appears therein, there shall also be implied the following powers in 
the lessor, that is to say:—

(a) That he may, by himself or his agents, enter upon the de­
mised property and view the state of repair thereof, and may serve 
upon the lessee, or leave at his last or usual place of abode or upon 
the demised premises, a notice in writing of any defect, requiring 
him within a reasonable time, to be therein mentioned, to repair 
the same;

(b) That in case the rent or any part thereof be in arrear or in 
case default shall be made in the fulfilment of any covenant, whether 
expressed or implied, in such lease on the part of the lessee, and 
such default shall be continued for the space of two calendar months, 
or in case the repairs required by such notice as aforesaid shall not 
have been completed within the time therein specified, such lessor 
may enter upon and take possession of such demised premises.

In the Northwest Territories, under the Territories Real 
Property Act (s), covenants and powers are implied similar 
to those provided in Manitoba.

In British Columbia also under the Torrens Registry 
Act (f), covenants and powers are implied similar to those 
provided in the Act of Manitoba.

5. Short Forms of Covenants.

In some of the Provinces, Acts have been passed pro­
viding for the use of short forms of covenants commonly 
inserted in leases, the use of a given form of words in a 
lease expressed to be made in pursuance of the Act, having 
the effect of a more extended and detailed form (a).

(•) R.8.C. (1886), c. 51, aa. 71 and 72.
(I) 62 Viet. (1899), B.C. c. 62, aa. 74 and 75.
(a) In Ontario, R.S.O. (1897), c. 125; in Manitoba, R.S.M. 

(1902), c. 157; in the Northweat Territoriea, R.S.C. (1886), c. 51; 
in Britiah Columbia, R.S.B.C. (1897), c. 117; 62 Viet. (1899), B.C. 
c. 62.

Short
forma.
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Gender and 
number.

Exceptions.

Heirs and

In Ontario, it is provided by section 1 of the Act re­
specting Short Forms of Leases(b), as follows:

1. Where a lease under seal executed on or after the 31st day 
of December, 1897, made according to the form set forth in Schedule 
A, annexed to this Act, or any other such lease expressed to be made 
in pursuance of this Act, or referring thereto, contains any of the 
forms of words contained in Column One of Schedule B, hereto 
annexed, and distinguished by any number therein, such lease shall 
be taken to have the same effect, and be construed as if it contained 
the form of words contained in Column Two of said Schedule B, and 
distinguished by the same number as is annexed to the form of words 
used in the lease; but it shall not be necessary, in any such lease, 
to insert any such number.

Directions are given for the use of the forms provided 
in Schedule B as follows:

1. Parties who use any of the forms in the first column of this 
schedule, may substitute for the words “ Lessee " or “ Lessor ” any 
name or names ( or other designation ), and in every such case corres­
ponding substitutions shall be taken to be made in the corresponding 
forms in the second column.

2. Such parties may substitute the feminine gender for the 
masculine, or the plural number for the singular, in the forms in 
the first column of this schedule, and corresponding changes shall 
be taken to be made in the corresponding forms in the second 
column.

3. Such parties may introduce into or annex to any of the forms 
in the first column any express exceptions from or express qualifica­
tions thereof respectively, and the like exceptions or qualifications 
shall be taken to be made from or in the corresponding forms in the 
second column.

4. Where the premises demised are of freehold tenure, the cove­
nants 1 to 8 shall be taken to be made with, and the proviso 11 to 
apply to the heirs and assigns of the lessor; and where the premises

schedule, it shall be held to include the heirs and assigns of the 
lessor, if the premises demised are of freehold tenure, and to include 
the heirs, executors, administrators and assigns of the lessor, if 
such premises are of leasehold tenure; and where the word “ lessee ”

(6) R.S.O. (1897)
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occurs in the said second column it shall he held to include the 
executors, administrators and assigns of the lessee (c).

It is further provided that any lease or part of a lease 
which fails to take effect by virtue of the Act, shall never­
theless be as effectual to bind the parties thereto, as if the 
Act had not been passed (d).

In order that a covenant in the short form shall be con­
strued as if it contained the words of the longer forms, the 
lease must be under seal and must, moreover, be expressed 
to be made in pursuance of the Act, or refer to it (e).

A lease made in 1870, purporting to be made “in pur­
suance of the Act to facilitate the leasing of lands and tene­
ments,” being the title of the Act 14 & 15 Viet. ch. 8, con­
solidated in the Consolidated Statutes of Upper Canada, 
ch. 92, instead of “in pursuance of the Act respecting Short 
Forms of Leases,” which is the title of the Consolidated Act 
and of the Ontario Act, was held to contain a sufficient 
reference to the Consolidated Act, to bring it within its pro­
visions (/).

The addition of a further clause or stipulation to the 
words of a short form of covenant or proviso, will not have 
the effect of excluding the application of the statute. Thus, 
where a lease, purporting to be made in pursuance of the 
Act respecting Short Forms of Leases, contained this pro­
viso: “Proviso for re-entry by the said lessor on non-pay­
ment of rent, ‘whether lawfully demanded or not,' or non­
performance of covenants, ‘or seizure or forfeiture of the 
said term for any of the causes aforesaid,’ ” the words in 
italics not being in the short form given by the statute, it 
was held that the addition of these words did not exclude 
the application of the statute; and that the proviso ex-

(c) Schedule B, section 1.
(d) R.S.O. (1897), c. 125, a. 2.
(e) R.S.O. (1897), c. 125, s. 1.
(f) Davit v. Pitchert (1874), 24 U.C.C.P. 516.

Lease must 
be under

Reference 
to the Act.
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Assigns.

tended to covenants after, as well as before it, in the 
lease (g).

Where, in a lease, expressed to be made in pursuance of 
the Act respecting Short Forms of Leases, the covenants, in 
place of the words “the lessee covenants with the lessor” 
were introduced with the words “the said party of the 
second part covenants with the said party of the first part, ’ ’ 
followed by a covenant to build a house on the demised 
premises, and another covenant to re-build in the event of 
the building so erected during the term being destroyed by 
fire, it was held that the covenants to build and to re-build 
derived no aid from the statute, and were to be read as made 
by the lessee for himself alone and not for his assigns (Jt),

(P) Crozier v. Tabb (1877), 38 U.C.R. 54.
(A) Emmett v. Quinn (1881), 7 Ont. App. 306.
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AGREEMENT FOR A LEASE.

1. Effect of an Agreement for a Lease.
(a) Before the Judicature Act.
(b) Since the Judicature Act.

2. Specific Performance—Statute of Frauds.
3. What Agreements are Within the Statute.
4. What the Memorandum in Writing Must Contain.
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(c) Beginning and Length of the Term.
(d) The Amount of Kent Reserved.
(e) Special terms.
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5. Part performance.
6. Usual covenants.

1. Effect of an Agreement for a Lease.

(a) Before the Judicature Act.

The distinction between a lease and an agreement for a 
lease has already been discussed (a). This distinction has 
been modified to some extent by the passing of the Judica­
ture Act.

Formerly, where an entry was made under an agreement 
for a lease as distinguished from a lease, the intended lessee 
became at law a tenant at will only. The tenancy thus 
created might, by the subsequent conduct of the parties, 
such as the payment and acceptance of rent, ripen into a

Agreement 
for a lease.

Effect of 
entry under.

(a) See chapter V.
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tenancy from year to year, and was subject to all the stipu­
lations of the agreement, except the duration of the term, 
that were applicable to a yearly holding(b).

After entry under such an agreement, an action might 
be maintained for a breach of the terms thereof (c), but 
before entry an action would not lie at law to obtain pos­
session (d).

A lease for more than three years from the making there­
of is void at law, unless made by deed(e) ; and the intended 
lessee could not maintain an action at law to obtain posses­
sion under it. Thus, where an instrument not under seal 
provided for a term of three years, with a privilege to hold 
two years longer, at a rent payable monthly in advance, 
and further provided that possession was to be given when­
ever the first monthly payment should be made, this was 
held to be a lease for more than three years, and was void 
at law, and the lessee could not maintain an action at law 
to obtain possession under it(/).

After entry and payment of rent under such an instru­
ment, the lessee became, as under an agreement for a lease, 
a tenant from year to year. Thus, where a lessee entered 
under a lease in writing, but not under seal, for a term of 
five years, it was held that he became a tenant from year 
to year for five years, under a tenancy, determinable dur­
ing that time by half a year’s notice, and after the end of 
the term the tenant was bound to give up possession with­
out notice (g).

(b) Coataworth v. Johnson ( 1880), 55 L.J.Q.B. 220; see chap­
ter III.

(c) Itond v. Ifosling (1801), 1 B. 4 S. 371 ; Hollason v. Leon 
(1801). 7 H. 4 N. 73; Tidey v. Mollet t (1804), 10 C.B.N.S. 208; 
Hayne v. Cummings ( 1804), 10 C.B.N.S. 421.

(d) Drury v. Macnamara (1855), 5 E. & B. 012; Hurley v 
McDonnell (1853), 11 U.C.R. 208.

(e) 8 & 9 Viet. (Imp.) c. 100, s. 3; R.S.O. (1897), c. 119, s. 7.
(f) Hurley v. McDonnell (1853), 11 U.C.R. 208.
(.9) Caverhill v. Orvis (1802), 12 U.C.C.P. 392; Tress v. Savage 

(1854), 4 E. 4 B. 30.
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So, where a tenant went into possession under a lease in 
writing, but not under seal, of lands that were afterwards 
mortgaged, and after the mortgage was made he obtained 
a lease under seal from the mortgagor for five years, it was 
held that as between the lessee and the lessor he was tenant 
for five years, but as between the lessee and the mortgagee 
he was a tenant from year to year under the lease made 
before the mortgage, and was entitled to notice to quit (A ).

An instrument not under seal in the following form: 
“ I agree to let to A.M. the house and lot, etc., for one, three 
or five years,” was held to be void as a lease for five years, 
as not being under seal, but it might operate as a valid 
lease for three years, and no notice to quit was necessary to 
determine it at the end of that period (i).

But an instrument purporting to be a lease for a term 
exceeding three years, which was void at law as a lease, be­
cause not under seal, was treated in equity as an agreement 
for a lease(;).

So, a defective lease, granted in the intended exercise 
of a power of leasing, whether derived under a statute or 
under any instrument lawfully creating such power, is con­
sidered in equity as an agreement for a lease(k).

So under an agreement by deed, whereby one of the par­
ties agreed that the other should work the premises during 
the former’s life, on condition that he should do so in 
a farmer-like manner, and deliver to him one-third of the 
proceeds, it was held that as the agreement was inoperative 
ns a conveyance of an estate for life, the party entering 
under the agreement and performing the conditions, be­
came a tenant from year to year(l).

(A) CaverhiU v. Orel* (1802), 12 U.C.C.P. 392.
(t) Osborne v. Earnshaw (1802), 12 U.C.C.P. 267.
(/) Parker v. Tasicell (1858), 2 DcG. & J. 559.
(1) 12 A 13 Viet. (Imp.) c. 20, 8. 2; R.S.O. (1897), vol. III. 

c. 330, 8. 24.
(l) Sheldon v. Sheldon (1863), 22 U.C.R. 621.
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When agree­
ment for (t 
lease oper-

Walsh v. 
Lonsdale.

Courts of Equity gave partial relief in such cases. Thus, 
where a lessor, treating his lessee under such an agreement 
as a yearly tenant, gave notice to determine the tenancy be­
fore the expiration of the term agreed on, and brought an 
action at law for possession, a court of equity would re­
strain the lessor from proceeding until the lessee’s claim for 
specific performance could be heard (il).

(6) Since the Judicature Act.

But, since the Judicature Act, the rule no longer holds 
that a person occupying under an executory agreement for 
a lease, of which the Court would decree specific perform­
ance, is only made tenant from year to year at law by the 
payment of rent, but he is to be treated in every Court as 
holding on the terms of the agreement(m).

In Walsh v. Lonsdale (m) the defendant, on the 29th of 
May, 1879, agreed to grant, and the plaintiff to accept, a 
lease of a mill for seven years at the rent of 30 shillings a 
year for each loom run, the plaintiff not to run less than 
560 looms; and the lease was to contain such stipulations 
as were inserted in a certain lease of the 1st of May, which 
was a lease at a fixed rent made payable in advance, and 
contained a stipulation that there should at all times be 
payable in advance, on demand, one whole year’s rent in 
addition to the proportion, if any, of the yearly rent due 
and unpaid for the period previous to such demand. The 
plaintiff was let into possession and paid rent quarterly, 
not in advance, down to the 1st of January, 1882, inclusive, 
having run in 1881 560 looms. In March, 1882, the defen­
dant demanded payment, and put in a distress, and the 
plaintiff thereupon commenced an action for damages for 
illegal distress, for an injunction, and for specific perform-

(11) Broumc v. Warner (1807), 14 Ves. 156.
(m) Walsh v. Londsdale (1882), 21 Ch.D. 9.
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ance of the agreement. It was held that a tenant holding 
under an agreement for a lease of which specific perform­
ance would be decreed, stands in the same position as to 
liability as if the lease had been executed. He is not, since 
the Judicature Act, a tenant from year to year, he holds 
under the agreement, and every branch of the Court must 
now give him the same rights; and it was held, therefore, 
that the plaintiff holding under the agreement was subject 
to the same right of distress as if a lease had been granted, 
and that if under the terms of the lease a year's rent would 
have been payable in advance on demand, a distress for that 
was lawful.

Jessel, M.R., in delivering judgment, said ;—
“The question is one of some nicety. There is an agree­

ment for a lease under which possession has been given. 
Now, since the Judicature Act the possession is held under 
the agreement. There are not two estates as there were for­
merly, one estate at common law by reason of the payment 
of the rent from year to year, and an estate in equity under 
the agreement. There is only one Court, and the equity 
rules prevail in it. The tenant holds under an agreement 
for a lease. He holds, therefore, under the same terms in 
equity as if a lease had been granted, it being a case in 
which both parties admit that relief is capable of being 
given by specific performance. That being so, he cannot 
complain of the exercise by the landlord of the same rights 
as the landlord would have had if a lease had been granted. 
On the other hand, he is protected in the same way as if a 
lease had been granted ; he cannot be turned out by six 
months’ notice as a tenant from year to year. He has a 
right to say, ‘ I have a lease in equity, and you can only re­
enter if I have committed such a breach of covenant as 
would, if a lease had been granted, have entitled you to re­
enter according to the terms of a proper proviso for re­
entry. ' That being so, it appears to me that being a lessee 

bell—o
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Manchester 
Breioing Co. 
v. Coombs.

in equity he cannot complain of the exercise of the right of 
distress merely because the actual parchment has not been 
signed and sealed.”

The rule laid down by this decision was discussed in a 
subsequent case, and the limits of its application stated(n).

In Manchester Brewing Co. v. Coombs(n), Farwell, J., 
said:—“Although it has been suggested that the decision 
in Walsh v. Lonsdale takes away all difference between the 
legal and equitable estate, it, of course, does nothing of the 
sort, and the limits of its applicability are really somewhat 
narrow. It applies only to cases where there is a contract 
to transfer a legal title, and an act has to be justified or an 
action maintained by force of the legal title to which the 
contract relates. It involves two questions : (1) Is there a 
contract of which specific performance can be obtained? 
(2) If yes, will the title acquired by such specific perform­
ance justify at law the act complained of, or support at law 
the action in question ? It is to be treated as though before 
the Judicature Act there had been, first, a suit in equity for 
specific performance, and then an action at law between the 
same parties, and the doctrine is applicable only in those 
cases where specific performance can be obtained between 
the same parties, in the same court, and at the same time 
as the subsequent legal question falls to be determined. 
Thus, in Walsh v. Lonsdale, the landlord under an agree­
ment for a lease for a term of seven years distrained. Dis­
tress is a legal remedy and depends on the existence at law 
of the relation of landlord and tenant, but the agreement 
between the same parties, if specifically enforced, created 
that relationship. It was clear that such an agreement 
would be enforced in the same court and between the same 
parties. The act of distress was therefore held to be law­
ful.”

(n) Manchester Hretoing Co. v. Coombs (1900), 82 L.T. 347.
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It has been held, also, that the rule applies only where 
the court, in which an action is brought in respect of the 
agreement, has concurrent jurisdiction, both at law and in 
equity ; and hence a County Court, not having power to de­
cree specific performance, cannot treat the parties as having 
the rights and liabilities which they would have, if a lease 
had been executed ( nn}.

2. Specific Performance—Statute of Frauds.
Specific performance of an agreement respecting an in­

terest in lands will not be decreed, unless it is in writing, 
as provided by the 4th section of the Statute of Frauds, or 
unless there is sufficient part performance to exclude the 
operation of the Statute(o). By the 4th section of the 
Statute of Frauds it is enacted as follows:—

No action shall be brought whereby to charge any executor, or 
administrator, upon any special promise to answer damages out of 
his own estate, or whereby to charge the defendant upon any special 
promise to answer for the debt, default, or miscarriages, of another 
person, or to charge any person, upon any agreement made upon 
consideration of marriage, or upon any contract or sale of lands, 
tenements, or hereditaments, or any interest in, or concerning them, 
or upon any agreement that is not to be performed within the space 
of one year from the making thereof, unless the agreement upon 
which such action shall be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party to be charged 
therewith, or some person thereunto by him lawfully authorized (p).

3. What Agreements are Within the Statute.

An agreement fur a lease of lands is a contract concern­
ing an interest in lands within the meaning of this sec­
tion^).

(nn) Foster v. Reeves, [1802] 2 Q.B. 255; Whidden v. Jackson 
(1891), 18 Ont. App. 422; MeOngan v. McOugan (1893), 21 S.C.R. 
267.

(o) Edge v. Strafford (1831), 1 Tyr. 295; 1 Cr. & J. 391; 35 
R.R. 746.

(p) 29 Car. II. c. 3, s. 4; R.S.O. (1807), vol. III. c. 338, e. 6; 
R.S.N.S. (1900), c. 141, s. 6; R.S.B.C. (1807), c. 85. s. 5.

(q) Edge v. Strafford (1831), 1 Tyr. 205; 35 R.R. 746; Thursby 
v. Eccles (1000), 70 L.J.Q.B. 91.

Agreement 
for a lease 
must be in 
writing.
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Furnished
lodgings.

Corporation.

Where a verbal agreement was made to take furnished 
lodgings for two or three years, it was held that before en­
try no action could be maintained for a breach of the con­
tract^).

But a contract for board and lodging, where exclusive 
possession of a certain room is not bargained for, is not 
within the Statute, and an action may be brought for a 
breach thereof, although the contract is not in writing(i).

An agreement to enter into an agreement for a lease, if 
made in writing in pursuance of the Statute, is a contract 
for the breach of which an action can be maintained(t). 
So an agreement to procure a lease, although made by a 
person who has no interest therein, is also within the Stat­
ute^).

A written agreement to grant a lease made by a corpor­
ation will not be enforced by specific performance unless it 
is under seal(tf). So an agreement for a lease will not be 
enforced in favour of or against an infant(ui). And a lessee 
will not be compelled to carry out an agreement to assign 
or sub-let, where he is under a covenant with his lessor not 
to assign or sub-let without leave(x).

But a tenant for life who has entered into an agreement 
to grant a lease for a longer term than he has power to 
grant, will be compelled to give a lease for as long a term 
as he lawfully can(y).

(r) Edge v. Strafford (1831), 1 Tyr. 295; 35 R.R. 746.
(«) Wriglt v. Stavert (1860), 2 E. & E. 721.
(I) Foster v. Wheeler (1888), 38 Ch. D. 130.
(u) Horsey v. Graham (1869), L.R. 5 C.P. 9.
(y) Mayor of Oxford v. Crate, [1893] 3 Ch. 635.
(1e) Lumley v. Harensoroft, [1895] 1 Q.B. 683.
(») Wilmoll v. Harber (1880), 15 Ch.D. 96.
(y) Hanbury v. Litchfield (1833), 2 Myl. 4 K. 029; 39 R.R. 

312. As to power of a tenant for life to grant leases, see chapter IX.
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Where A. has entered into a contract to demise certain 
premises for a term to B., and previously to the commence­
ment of the term to repair the old premises and build a new 
warehouse; and B. entered accordingly at the day agreed 
upon, but before A. had completed the building and repairs 
and before the lease was executed a fire destroyed the pre­
mises, it was held that B. was not bound to execute a lease 
and rebuild the destroyed premises, A. not having com­
pleted his contract, and that till such completion the pre­
mises were at his risk(z).

Rent issuing out of land is a tenement ; it partakes of Rent, 
the nature of land, and an agreement respecting it is within 
the Statute of Frauds (a).

An agreement for a reduction of rent is an agreement Reduction 
concerning an interest in land within the meaning of the of rcnt' 
Statute, and must be in writing, although it may be void 
for want of consideration(b) ; so also is an agreement for a 
lease of an incorporeal right, such as the right to shoot over 
lands(c).

Where a verbal agreement for a lease, which must be in 
writing to satisfy the Statute, includes a collateral stipula­
tion which in itself is not required to be in writing, the 
agreement cannot be enforced as to the lease, or as to such 
stipulation, unless the whole is in writing(d).

The memorandum required by the Statute need not be 
a formal instrument ; any writing embodying the terms, 
and signed by the party to be charged, or his authorized 
agent, is sufficient(e). Thus a receipt given for a deposit

(z) Counter v. McPherson ( 1834), 1 O.S. 22; 5 Moo. P.C. 83.
(а) Hopkins v. Hopkins (1882), 3 Ont. 223.
(б) O'Connor v. Spaight ( 1804), 1 Sch. A L. 305. j
(c) Webber v. Lee (1882), 9 Q.B.D. 315; see also McManus v.

Cooke (1887), 35 Ch.D. 681.
(d) Mechelen v. Wallace (1837), 7 A. & E. 49; Vaughan v.

Hancock ( 1846), 3 C.B. 766; but see Angell v. Duke (1875), L.R.
’0 Q.B. at p. 178; Erskine v. Adeane (1873), L.R. 8 Ch. 756.

(e) In re Hoyle, [1893] 1 Ch. 84.
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of money may be sufficient^) ; or a letter written even to a 
third person(g), or two or more connected documents which 
may be read together in order to satisfy the Statute(A). If 
one document is insufficient by itself, it may be completed 
by another(i).

A conveyance executed in escrow and retained in pos­
session of the grantor, cannot be regarded as a note or mem­
orandum in writing within the Statute O'). It would seem, 
however, that where there is an antecedent parol contract, 
complete in all its terms and recited in the conveyance, it 
may be so regarded(fc).

But the agreement, whether contained in one instrument 
or in two or more connected writings, must contain all the 
material terms agreed on, and must disclose the following 
particulars :—

(a) Names of the Parties.

The proposed lessor and lessee must both be specified. 
If both parties sign the agreement, although not otherwise 
named therein, it will be sufficient(I). If the agreement is 
signed only by the party to be charged, the other party, if 
not named, must be identified by an adequate description 
admitting of no doubt, even if the party signing well knew

</) Bhardlow v. Cotterell (1881), 20 Ch.D. 00.
(g) Wood v. Aylu-ard (1887), 58 L.T. 662.
(h) Oliver v. Hunting (1800), 44 Ch.D. 205; fftudds v. H’afson 

11884), 28 Ch.D. 305.
(t) Wy Ison v. Dunn ( 1887), 34 Ch.D. 509 ; Coombs v. Wilkes, 

(1891] 3 Ch. 77; ttaumann v. James ( 1868), L.R. 3 Ch. 508.
(/) Phillips v. Edwards (1804). 33 Beav. 440; McClung v. 

McCracken (1882). 3 Ont. 590; Moritz v. Knowles ( 1899), W.N. 40. 
.reversed in appeal at p. 83; but see contra, Gillatley v. White 
(1871), 18 Or. 1.

(k) McLaughlin v. Mayhew ( 1003), 0 Ont. L.R. 174; see In re 
Hoyle, Hoyle v. Hoyle, [1803] 1 Ch. 84.

(() Stokell v. Viren (1889), 01 L.T. 18; see also Williams v. 
Jordan (1877), 0 Ch.D. 517.
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who the other party was(m). Where it appeared that the 
lease was to be granted to a person who had paid a specified 
sum, it was held that he was sufficiently indicated on pay­
ment thereof by him(n).

The agreement may be made under this section by an 
agent duly authorized, although the authority is not in writ­
ing^). If the parties to the agreement are acting as 
agents, it is not necessary that their principals should be 
named, or that the fact of agency should appear, and parol 
evidence is admissible in such a case to show who the prin­
cipals are(p).

(b) Description of the Property.

The memorandum or agreement must contain a descrip­
tion of the property to be leased, but it need not be a spe­
cific description nor such as would be sufficient to identify 
the property ; and parol evidence may be given on the ques­
tion of “parcel or no parcel”(4). It need not contain any 
words showing that the parties agreed on a definite pro­
perty, if they have in fact agreed on it and it can be shown 
by parol (r).

The following letter written by the defendant to the 
plaintiff : “I promise to give you $300, provided you can 
give me a transfer lease with privilege to make an opening 
between your premises and my own. Cash to be paid on

(w) Jarrett v. Hunter (1886), 84 Ch.D. 182 ; Catling v. King 
(1877), 5 Ch.D. 660; Rossiter v. Miller (1878), 3 App. Cas. 1124; 
Coombs v. Wilkes, [1891] 3 Ch. 77.

(n) Carr v. Lynch, [1900] 1 Ch. 613.

(o) Heard v. Pilley (1869), L.R. 4 Ch. 548.

(p) Filby v. Hounsell, [1896] 2 Ch. 737.

(q) Daniels v. Davison (1809), 16 Ves. 249; 10 R.R. 171 ; 
Oliver v. Hunting (1890), 44 Ch.D. 205; Price v. Griffith (1851), 
1 DeO. M. 4 G. 80.

(r) Plant v. Bourne, [1897] 2 Ch. 281.
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Date of 
beginning

completion of transfer lease. This is as I understand it, ’ ’ was 
held to describe the premises with sufficient certainty(s).

Where the proposed lessor agrees to lease lands, but has 
title to only a part, he may be compelled to lease that part 
to which he has title, with an abatement of rent(t). Thus 
where an agreement provided for a lease of 249 acres at a 
specified rent, and the lessor had only 214 acres, it was held 
that he must grant a lease of what he had at a rent reduced 
proportionally to the number of acres(u).

Where the owner of an oil well lot, on which was also 
situate a blacksmith’s shop, which was known not to be the 
property of the owner of the land, agreed to lease the oil 
well and lot for a term of years without any express excep­
tion of the blacksmith's shop, it was held that the intended 
lessee could not obtain specific performance except of the 
lot without the shop(v).

A description of the lands by reference to deeds in which 
they are described is sufficient ( U").

(c). Beginning and Length of the Term.

An executory agreement for a lease does not satisfy the 
Statute, unless it can be collected from it on what day the 
term is to begin. The mere fact that the agreement bears 
a date, does not imply that that date is intended to be the 
commencement of the term (x).

The rule, however, is different in the case of lease or ac­
tual present demise. In such a case the term begins on tile

(8) Bland v. Eaton (1881), 6 Ont. App. 73.
(f) Barrow v. Bcammell (1881), 10 Ch.D. 175.
(u) McKenzie v. Hesketh (1877), 7 Ch.D. 076.
(v) Morris v. Kemp (1807), 13 Gr. 487.
(w) Otcen v. Thomas (1834), 3 Myl. & K. 353.
(») Marshall v. Berridge (1881), 10 Ch.D. 233, overruling 

Jacques v. Millar (1877), 0 Ch.D. 163; Blore v. Button (1817). 3 
Mer. 237; 17 R.R. 74; t'arroll v. Williams (1881), 1 Ont. 150; 
Humphrey v. Conybeare (1800), 80 L.T. 40.
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date of the instrument, or of its delivery in the absence of 
other express provision(y).

The words “immediate possession to be given if re­
quired” in an agreement for a lease, are not sufficient to 
specify the beginning of the term(z). But where an agree­
ment provided that the rent was to be payable from a cer­
tain date it was held that the term was to commence on that 
date (a). And where possession was to be given on payment 
of a certain sum, it was held that the term was to com­
mence when such payment was made(b).

Where there is an agreement to grant an extension of a 
term already existing, the new term will begin on the expir­
ation of the old one(c).

If possession has been given under an agreement for a 
lease, it may be implied that the term is to commence from 
the date of the taking possession, if a contrary intention 
does not appear from the instrument(d).

The length of the term must also be specified in the Length of 
agreement(e). But where an agreement is for an assign- the term- 
ment of a term already existing, it will be assumed that the 
whole term Is to pass(/). If, however, the agreement is for 
an underlease only, the duration of the term must be speci­
fied^).

Under an agreement for a lease “for 7, 14 or--------

(y) Marshall v. Berridge (1881), 19 Cli.D. 237, per Jessel, M.R.;
Doe v. Benjamin (1839), 9 A. & E. 044.

(z) Rock Portland Co. v. Wilson (1882), 52 L.J. Ch. 214.
(а) Wesley v. Walker (1878), 38 L.T. 284.
(б) Erskine v. Armstrong ( 1887), 20 L.R. Ir. 296.
(o) Verlander v. Codd (1823), T. & R. 352.
(d) In re Lander, [1892] 3 Ch. 41.
(e) Clinan v. Cooke ( 1802), 1 Sell. & L. 22; Fitzmaurice v.

Bayley (1860), 9 H.L.C. 78.
(f) Boxcer v. Cooper (1843), 2 Hare 408.
(f) Dolling v. Evans ( 1867), 30 L.J. Ch. 474; see also Kusel v.

Watson (1879), 11 Ch.D. 129.
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years,” the lessee is entitled to a lease for 14 years, deter­
minable at his option at the end of seven years(jz).

An agreement in writing for a lease of lands not speci­
fying the term, and requiring parol evidence in order to 
connect it with a writing in which the term is mentioned, 
does not satisfy the Statute (ft).

(d) The Amount of Rent Reserved.

The amount of rent agreed to be paid must also be men­
tioned in the agreement(i), but an agreement for an annual 
rent to be settled by arbitration is sufficient O').

It is not necessary that the agreement should state the 
time of payment, as in the absence of an express provision 
it will be deemed to be payable at the end of each year of 
the term(i).

(e) Special Terms.

Where any special or unusual terms have been actually 
agreed on, they must be embodied in the agreement and ex­
pressed with reasonable certainty(l).

Where some of the terms of an agreement in writing 
have been afterwards altered by parol, specific performance 
of the agreement as altered will not be decreed(m), as the 
terms of an agreement within the Statute must be wholly 
proved by writing(n). Where one party asks specific per­
formance of a written agreement with a parol variation in

(gr) Powell v. Smith ( 1872), L.R. 14 Eq. 85.
[h) Clinan v. Cooke (1802), 1 Sch. A L. 22; 9 R.R. 3.
(♦) Gregory v. Mighell (1811), 18 Ve». 328; 11 R.R. 207.
(/) Powell v. Lovegrove ( 1850), 8 DeG. M. A G. 357.
( fc) Coomber v. Howard i 1845), 1 C.B. 440; Collett v. Curling 

(1847), 10 Q.B. 785.
(l) Gardner v. Fooks ( 1807), 15 W.R. 388; Baumann v. James 

(1808). L.R. 3 Ch. 508; Price v. Griffith (1851), 1 DeG. M. A G. 80.
(m) Jordan v. Sawkins (1791), 1 Ve». 402.
(n) Goss v. Lord Nugent ( 1833), 5 B. A Ad. 58; 39 R.R. 392.
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favour of the other party, the court will grant it(o) ; and 
the Court will also enforce an agreement with variations, if 
the defendant elects to accept them, and if not, it will en­
force the original agreement(p).

An agreement to rescipd a written agreement for a 
lease is not within the Statute, and may be made verb- 
ally(g).

(/) Signature.

The memorandum required by the Statute need not be 
signed by both parties, but it must be signed by the party 
to be charged or his agent ; and if it be signed by only one 
of the parties, it will be enforced as against him, although 
he cannot sue on it(r). A signature written in pencil, or 
printed, or made by initials only, is sufficient(s).

5. Part Performance.

Although the Statute requires an agreement for a lease 
to be made in writing, a verbal agreement for a lease may 
be enforced by courts of equity where the agreement has 
been partly performed. Such courts have held that in an 
action based on part performance the defendant is 
“charged,” not on the agreement, but on the equities re­
sulting from the acts done in carrying out the agreement, 
and that such acts may have the effect of excluding the op­
eration of the Statute(t).

(o) Martin v. Pycroft (1852), 2 DeO. M. A G. 785.’
(p) Robinson v. Page (1826), 3 Russ. 114; 27 lt.R. 26.
(ç) Goss v. Lord Nugent (1833), 5 B. & Ad. 58; 39 R.R. 392.
(r) Laythoarp v. Urgant (1836), 2 Bing. N.C. 735; 42 R.R. 

709; Itoges v. Agerst (1822), 6 Madd. 316; Fry, p. 220; Evans v. 
Iloare, [1892] 1 Q.B. 593.

(8) Lucas v. James (1849), 7 Hare 410; Tourret v. Cripps 
(1879), 48 L.J. Ch. 567 ; Sugden, V. 4 P., 14th ed., p. 144.

(<) Maddison v. Alderson (1881), 8 App. Cas. 467, per Selbome,
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Maddison 

Alder son.

In the judgment of the Court of Appeal in Maddison v. 
Alderson(t), afterwards affirmed by the House of 
Lords(u), the conditions under which part performance 
will exclude the operation of the Statute are laid down as 
follows :—

“It is a well-recognized rule that if in any particular 
case, the act* of part performance of a parol agreement a* 
to an interest in land, are to be held sufficient to exclude 
the operation of the Statute of Frauds, they must be such 
as are unequivocally referable to the agreement ; in other 
words there must be a necessary connection between the acts 
of part performance and the interest in the land which is
the alleged subject matter of the agreement---- They must
be such as could have been done with no other view or de­
sign than to perform the agreement___The admission into
possession of a stranger is, speaking in general terms, a 
sufficient part performance, for it is not explicable upon 
any ground other than that it has resulted from a contract 
in respect of the land of which possession has been given.”

If a tenant with the consent of the owner enters into 
possession of land, or does any act such as clearly appears 
to have been done in pursuance and on the faith of an 
agreement for a lease or other interest which is not other­
wise enforceable by reason of the Statute of Frauds, or if 
a tenant pay and the landlord receive rent under an agree­
ment which is itself clearly proved, these acts will be 
treated as part performance to take the case out of the stat­
ute, and specific performance will be decreed accordingly. 
Thus, where a landlord, having verbally agreed with his 
tenant to grant him a lease for twenty-one years at an in­
creased rent, with the option of purchasing the freehold, 
died before the execution of the lease, but before his death 
the tenant had paid one quarter’s rent at the increased rate,

(a) 8 App. Cas. 407.
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it was held that this constituted a sufficient part perform­
ance of the agreement to take the case out of the Statute of 
Frauds, and specific performance was decreed (ti).

A verbal lease, or more properly speaking, a verbal 
agreement for a present demise, although for a term less 
than three years, is not valid as a lease and cannot operate 
to create the relation of landlord and tenant. It is only an 
inchoate agreement for a lease, and in the absence of acts 
of part performance, it cannot be enforced by either of the 
parties.

Such an agreement is, as has been mentioned, a contract 
respecting an interest in land within the meaning of the 
fourth section of the Statute of Frauds, which provides 
that no action shall be brought upon it. The intended 
lessee, if possession is refused him, cannot bring an action 
to recover possession, or for damages for such refusal(ie).

Thus in an action for damages for refusing to give pos­
session of premises, of which the plaintiff alleged that de­
fendant had orally agreed to give him a lease for sixteen 
months, it was held that the evidence did not shew an ac­
tual letting, but that, even if it did, the plaintiff must fail 
under section 4 of the Statute of Frauds, as the action was 
brought in respect of an agreement for an interest in 
land(æ).

So the intended lessee, in case he refuses to take posses­
sion, is not liable for the rent agreed to be paid in an action 
by the le-ssor(y). Thus, where the plaintiffs’ agent offered 
to lease a house to defendant at £100 a year, payable quar­
terly, and defendant assented to the terms, but never occu­

lt)) .Ytem v. Fabian (1865), L.R. 1 Ch. 35.
(id) Moore v. Kay (1883), 5 Ont. App. 261 ; Edge v. Strafford 

(1831), 1 Tyr. 295; 35 B.R. 746; Kyle v. Stocke (1871), 31 U.C.R. 
47.

(«) Moore v. Kay (1883), 5 Ont. App. 261.
(y) Bank of Upper Canada v. Tarrant (1860), 19 U.C.R. 423.

Verbal 
agreement 
for lean 
than three 
year».
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Possession

sufficient.

pied, it was held that the defendant wps not liable for the 
rent, although he got the key by the agent’s directions, and 
went to examine the house, and, leaving the key in the door, 
returned and said he would take it(z).

In the case of a parol agreement for a lease for more 
than three years, where the lessee entered and was ejected 
by a subsequent purchaser, it was held that he could not 
recover damages against his lessor, the agreement not be­
ing in writing as required by the Statute of Frauds(o).

But where a tenant enters under a verbal agreement, 
and goes out of possession before the end of the term, he is 
liable for the rent for the whole term, in an action for use 
and occupation(b).

A verbal agreement may, however, be relied on as a de­
fence, although no action could be brought on it(c).

A verbal agreement for a present demise is valid only if 
possession be taken under it. But where possession has 
been taken of part of the demised lands, it is a sufficient 
part performance to exclude the operation of the Statute. 
Thus, where the lessor had agreed orally to let certain pre­
mises for a year, to commence at a future day, and on that 
day put the lessee into possession of part of the demised 
premises, but could not give him the possession of the resi­
due, in consequence of which the lessee suffered loss, and 
sued defendant on the agreement, it was held that he was 
entitled to recover, and the lessor could not successfully ob­
ject that the agreement was void under the statute(d).

{z) Hank of Upper Canada v. Tarrant (1800), 19 U.C.R. 423; 
but see Power v. C, riff in ( 1887), 20 N.K.R. 52, in which there is n 
dictum that the intended lessee was liable for rent under a verbal 
agreement for a present demise*, although he never entered.

(o) Draper v. Holborn (1874), 24 V.C.C.P. 122.

(6) Smallwood v. Sheppards, [1895] 2 Q.B. 627.

(c) McQinness v. Kennedy ( 1809), 29 U.C.R. 93.

Id) Clark v. Herricks (1851), 2 U.C.R. 535.
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Where a person entered into possession, and sowed a 
crop, upon an oral understanding that he should have the 
products thereof, but no special time for occupation was 
mentioned, it was held that a sufficient tenancy was created 
to entitle him to such erop(e).

Mere continuance in possession, where an agreement for 
a lease is made with a tenant already in possession, is not 
sufficient as part performance to exclude the operation of 
the statute, because mere continuance in possession is not 
referable to the agreement alone (/).

But payment of an increased rent by a tenant in pos­
session under an agreement for a new lease is sufficient (fit).

The rebuilding, by a tenant, of a party wall which was 
in a ruinous state during his term, is not sufficient part 
performance of a verbal agreement for a new lease, as such 
an act might equally be referred to his present tenancy(/i). 
So the expenditure of money by a tenant in the ordinary 
course of husbandry is insufficient as part performance (i).

But where a tenant in possession makes special expendi­
tures, which cannot be referred to his present tenancy, they 
will be deemed sufficient acts of part performance to sup­
port an agreement for a new lease(j).

Where an agreement was made after possession had been 
taken, and a draft lease had been prepared, but not exe­
cuted, and rent had been paid in pursuance of the terms 
thereof, it was held that there had been a sufficient part 
performanee(fr).

Continuance
in
possession.

Increased

Special
expendi-

Draft

(e) Mulhcrnc v. Fortune (1858), 8 U.C.C.P. 434.
(f) With v. Stradling (1797), 3 Ves. 378; 4 R.R. 26.
(g) Nunn v. Fabian ( 1865), L.R. 1 Ch. 35; applied in Miller 

v. Sharp, [1899] 1 Ch. 622.
(h) Frame v. Dawson ( 1807), 14 Ves. 386; 0 R.R. 304; see also 

Lindsay v. Lynch ( 1804), 2 Sell. & L. 1 ; 0 R.R. 54.
(i) Hrennan v. Holton (1842), 2 Dr. 4 W. 349.
(/) Wills v. Stradling (1797), 3 Ves. 378; 4 R.R. 26.
(A) Hodson v. Henland, [1896] 2 Ch. 428.
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The jurisdiction of the court to grant specific perform­
ance is purely discretionary, and a decree will not be made 
where the term agreed on has expired, or will expire before 
a decree can be obtained(l) ; nor where the agreement is for 
a yearly tenancy(m).

Where a person is let into possession pending negotia­
tions for a lease, he becomes a tenant at will(n) ; and if the 
negotiations fall through, the tenancy may be determined 
by a demand of possession(0).

Thus, where A. entered into negotiations and discussed 
terms, with a loan company, who were the owners of a farm, 
for a lease, and pending the preparation of a lease he was 
allowed to enter into possession, but refused to execute the 
lease which was prepared, whereupon the company sold the 
land and served a demand of possession, it was held in an 
action by the purchaser to recover possession, that as A. 
was not in possession under any concluded agreement re­
garding the lease, he was merely in as a tenant at will to the 
loan company, which tenancy was determined by the de­
mand of possession (p).

6. Usual Covenants.

When specific performance of an agreement to grant a 
lease has been decreed, the court will insist on the insertion 
in the lease of “usual” covenants, if the agreement itself 
provides for such covenants, or if it is not “self-contained," 
and contemplates a lease with usual covenants. Thus, 
where an agreement made between the City of Toronto and

(l) Neabit v. Mtter (1818), 1 Swanat. 226; De Braaaac v. 
Martyn (18Q3), 11 W.R. 1020.

(m) Clayton v. Illingworth (1853), 10 Hare 451.
(n) Hotrard v. Shaw (1841), 8 M. & W. 118; Doe v. Pullen 

(1830), 2 Bing. N.C. 749.
(o) Lennox v. Weatney (1889), 17 Ont. 472.
(p) Lennox v. Weatney (1889), 17 Ont. 472.
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the Canadian Pacific Railway Company provided, amongst 
other things, for a lease renewable in perpetuity, by succes­
sive terms of fifty years, at an agreed rent, payable on 
named days, nothing being said about covenants, it was held 
that the agreement was not “self-contained,” but that the 
execution of a formal lease was contemplated, which should 
contain the usual covenants, and that covenants to pay 
taxes, and for the right of re-entry for non-payment of rent 
or taxes, were, under the circumstances, usual covenants(q).

The question as to what are usual covenants is to be de­
termined by considerations of locality and custom, and is 
sometimes left to the jury as a question of fact(r).

A covenant for quiet enjoyment Is a “usual covenant” 
on the part of the lessor, and covenants to pay rent, and to 
pay taxes, and to repair, and to allow the lessor to enter 
and view state of repair, are, generally speaking, “usual 
covenants” on the part of the lessee(s).

A covenant by a tenant to pay taxes is prima facie a 
usual covenant, and it lies on the tenant objecting to its in­
sertion to show that it is not usual, either in general or hav­
ing regard to the circumstances of the particular case(t).

A covenant to repair on the part of a railway company, 
although, in general, a usual covenant, will not be inserted 
in a lease, where the jurisdiction to keep the railway in ef­
fective operation rests with the Railway Committee of the 
Privy Council(m).

Under an agreement for a lease, whether containing a 
stipulation for usual covenants or not, the lessor is not en-

Usual
covenants.

Taxes.

Covenant 
not to aa- 
sign.

lq) In re the Canadian Pacific Railway Co. and the City of 
Toronto (1903), 5 Ont. L.R. 717.

(r) Bennett v. Womack (1828), 7 B. & C. 027.
(s) See chapters XL. XII., XV., and XVIII.
(<) City of Toronto v. Canadian Pacific Railway Co. (1890), 27 

Ont. App. 54; In re the Canadian Pacific Railway Co. and the City 
of Toronto (1902), 4 Ont. L.R. 134.

(u| In re the Canadian Pacific Railway Co. and the City of 
Toronto (1902), 4 Ont. L.R. 134.
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Proviso

titled to require the insertion of a covenant not to assign or 
sub-let without leave (v).

The court will not direct the insertion of a proviso for 
re-entry for the breach of any covenant, except the cove­
nant to pay rent(u>)* The lessor is not entitled to have in­
serted a proviso for re-entry on the bankruptcy of the les­
see^) ; or on an execution being issued against him(y); 
unless it is specially agreed that the lease is to contain 
clauses “usually inserted in leases of property of a similar 
description ”(z).

A lessee of house No. 107, signed an indorsement on the 
lease that he would lease house No. 109, at the same rent, 
upon getting possession as soon as the premises should be 
vacated by the then tenants. It was held that from the time 
of his getting possession of No. 109, the lessee held it on the 
same terms as No. 107, and all the terms and covenants in 
the lease of the latter, barring the time of getting posses­
sion and the consequent difference in the length of the 
terms, applied to the letting of No. 109(a).

(t?) Church v. Brown (1808), 15 Vee. 258; 10 R.R. 74; Hamp­
shire v. Wiokens (1878), 7 Ch.D. 555.

(to) Hodgkinson v. Crowe (1875), L.R. 10 Ch. 622.
(j?) Ibid.
(y) Hyde v. Worden (1877), 3 Ex. D. 72.
(t) //aine» v. Burnett (1850), 27 Beav. 500.
(a) 1lehr v. MeNab (1893), 24 Ont. 653.



CHAPTER VII.

ATTORNMENT.

1. Attornment Generally.
2. Attornment of a Tenant to a Mortgagee.
3. Attornment of a Mortgagor to His Mortgagee.

1. Attornment Generally.

An attornment is an agreement of a tenant or occupant 
of land to acknowledge some other person as his landlord.
It was originally used to signify the act of a feudatory, ves­
sel or tenant, by which he consented, upon the alienation of 
an estate, to receive a new lord or superior, and transferred 
to him his homage and service.

At common law, whenever a landlord transferred his re- Attornment 
version to another by grant, an attornment of the tenant to ^^onkw. 
the new owner was always necessary. An attornment, how­
ever, was not necessary in the ease of a transfer of the re­
version by devise or descent.

By the Statute 4 Anne, chapter 16, it was provided that 4 Anne, 
a grant of a reversion should be good and effectual without c" 16' 
any attornment of the tenant (a). This provision, as re-en­
acted in Ontario, is as follows :—

24. ( 1 ) All grunt h or conveyances of any rents, or of the rever­
sion, or remainder, of any messuages or lands, shall he good and 
effectual to all intents and purposes without any attornment of the 
tenant of the land out of which such rent shall be issuing, or of the 
particular tenant upon whose particular estate any such reversion, 
or remainder, shall and may be expectant, or depending, as if his 
attornment had been hud, and made.

(o) 4 Anne c. 10, s. 9; R.S.O. ( 1897). vol. III. c. 342, s. 24;
R.8.B.C. (1897), c. 110, s. 35; see chapter XXIV.

Grant of
reversion
effectual
without
attornment.
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(2) No tenant shall be prejudiced, or damaged, by payment of 
any rent to any grantor, or conusor, or by breach of any condition 
for non-payment of rent, before notice shall be given to him of such 
grant by the con usee, or grantee.

The effect of this enactment was to create the relation of 
landlord and tenant, on a transfer of the reversion, between 
the new owner and the tenant (6).

By reason of this provision the creation of tenancies by 
attornment is confined principally to two classes of cases : 
(1) Where a lease is created after the lands have been mort­
gaged, in which case the mortgagee and the tenant may 
agree by an attornment to create a new tenancy ; (2) Where, 
by an “attornment clause” in a mortgage deed, a mort­
gagor agrees to become tenant to the mortgagee at a rent, 
the purpose of the clause usually being to give to the mort­
gagee, by way of additional security, the right of a landlord 
to distrain for arrears of interest payable as rent(c).

2. Attornment of a Tenant to a Mortgagee.

Attornment 
of tenant to 
mortgagee.

Mortgage 
made before

The assignment of a reversion by way of mortgage is 
within the statute, and a mortgagee, whose mortgage was 
made after the lease, is entitled to payment of rent, and to 
be treated as landlord by the tenant, as soon as notice is 
given, and the tenant continues to hold on the same terms 
as in his former tenancy(d). The lessee may, however, con­
tinue to pay all rents to his lessor until notice is given by 
the mortgagee(e).

A mortgagee, however, whose mortgage was made before 
the lease, is not an assignee of the reversion, but of the 
whole estate in the land, and although he may on default 
eject the tenant, he is not entitled to the rent or to be treated

(6) Brydge8 v. Lewis (1842), 3 Q.B. 603.
(c) Other cases of attornment will be discussed in chapter VIII.
(d) Cornish v. Hearcll ( 1828), 8 B. 4 C. 471.
(e) McFarlane v. Buchanan (1802), 12 U.C.C.P. 591.
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as landlord, unless a new tenancy is created, as a mere no­
tice to the tenant is not sufficient(/) to create a tenancy, or 
to enable him to sue or distrain for the rent(flf).

Section 11 of the Statute 11 George II., chapter 19, 
provides that every attornment of a tenant to a stranger 
shall be null and void ; but an exception is made of an at­
tornment to a mortgagee after default. This section as re­
enacted in Ontario(A) is as follows :—

23. Every attornment of any tenant of any messuages, lands, 
tenements, or hereditaments, within Ontario, to any stranger claim­
ing title to the estate of his landlord, shall be absolutely null and 
void to all intents and purposes whatsoever ; and the possession of 
his landlord or lessor shall not be deemed, or construed to be, any­
wise changed, altered, or affected, by any such attornment ; provided 
always that nothing herein contained shall extend to vacate, or 
affect any attornments made pursuant to, and in consequence of, 
some judgment or order of a court, or made with the privity and 
consent of the landlord or lessor, or to any mortgagee, after the 
mortgage is become forfeited.

In such a case a new tenancy may be created between a 
tenant of the mortgagor and the mortgagee of the land, 
either expressly, as by an attornment, or by implication 
from conduct. Thus, if the mortgagee accepts rent from the 
tenant, or gives him notice to pay rent, and the tenant pays 
accordingly, a tenancy from year to year may arise (i) ; and 
the tenant will be entitled to the usual notice to quit before 
the mortgagee can recover possession(fc). A tenancy so 
created has the effect of displacing the former tenancy, at 
least until the arrears under the mortgage have been satis-
M(I).

(f) Except in New Brunswick. See C.S.N.B. (1904), c. 153, 
s. 20.

ig) Kvono v. Elliot (1838), 9 A. A E. 342.
i ft i RAO. ( INT), vol. ill .■ MS, s. 23.
(i)Kcech v. Hall (1771), 1 Doug. 21; Smith v. Eggington 

(1874), L.R. 9 C.P. 145; Corbett v. Plowden (1884), 25 Ch. D. 678.
(k) Birch v. Wright (1786), 1 T.R. 378; Canada Permanent 

Building and Savings Society v. Rowell (1860), 19 U.C.R. 124.
(l) Doe v. Boulter (1837), 6 A. & E. 675.

11 Geo. II., 
c. 19.

Attornment 
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New tenancy 
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Although a new contract of tenancy may be inferred 
from the fact of a notice by a mortgagee to pay rent to him, 
and acquiescence by the tenant by payment of the rent, 
still such an inference will not be drawn if the facts show 
that it was not intended to create such a contract, but rather 
that, the interest being paid, the possession of the mort­
gagor and his tenants was to remain undisturbed(m).

It has been held that rent to accrue due is not a chose in 
action, and a tenant may attorn in respect of it(o).

3. Attornment of Mortgagor to Mortgagee.

The parties to a mortgage may agree that, in addition 
to their principal relation of mortgagor and mortgagee, they 
shall also, in respect of the mortgaged lands, stand towards 
each other in the relation of landlord and tenant(p).

In Ex parte Jackson(p), Cotton, L.J., in delivering 
judgment, said:—“Undoubtedly a mortgagor and a mort­
gagee have the right to insert in their mortgage deed a 
clause making the mortgagor attorn as tenant to the mort­
gagee, and thus by contract constituting the relation of 
landlord and tenant between them.”

In the same case, Thesiger, L.J., said:—“There can be 
no doubt that such clauses contained in mortgage deeds are 
valid and operative in themselves, and that they may, and 
ordinarily do, create the relationship of tenant and land­
lord between the mortgagor and mortgagee, and with it the 
ordinary right of distress which the law attaches to that re­
lationship.”

It is essential to the validity of such an arrangement 
that it should be made so as to comply with the require­
ments of the law for the creation of leases.

(m) Forae v. Sovereen (1888), 14 Ont. App. 482.
(o) Harris v. Myers (1860), 2 Ch. Ch. 121.
(p) Ex parte Jackson, In re Bowes ( 1880), 14 Ch.D. 720.
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When a tenancy has been created by attornment, the 
mortgagee, as landlord, will be entitled to exercise the rights 
of a landlord, including the right of distress, and the right 
to be paid rent in priority to other creditors, and will be 
subject to the liabilities arising out of the relationship of 
landlord and tenant(q).

It has been held that the ordinary statutory distress Tenancy not 
clause in a mortgage deed operates merely as a licence, and 'tatutoryy 
does not create the relation of landlord and tenant, so as to distrei» 
give the mortgagee the rights of a landlord in regard to dis­
tress (r).

Where a mortgage deed contained the following attorn 
ment clause : “And the said mortgagor doth hereby attorn 
and become tenant of the said lands to the mortgagees, at a 
yearly rental of $96, to be paid in the manner, and upon the 
terms hereinbefore appointed for the payment of interest,’’ 
this was held sufficient to create a valid tenancy(s).

It is not necessary that the attornment or the mortgage Mortgage 
deed containing it, should be signed by the mortgagee, not- slgel5°by 
withstanding the Statute of Frauds, as the admission of the mortgagee, 
mortgagor, by his signing the mortgage deed, of the demise 
and its terms, amounts to an estoppel(f).

The attornment to the mortgagee by deed, executed by 
the mortgagor in possession, and delivered to the mortgagee, 
is sufficient evidence of the creation of the tenancy. It is 
not necessary that rent should be paid, or that the mort­
gagor should be let into possession by the mortgagee; it is

(q) Hobbs v. Ontario Loan and Debenture Co. (1800), 18 S.C.R. 
483, nt p. 493, per Strong, J. ; McKay v. Grant (1803), 30 C.L.J. 70.

(r) Trust and Loan Co. v. Laxcrason (1882), 10 S.C.R. 670, over­
ruling Royal Canadian Hank v. Kelly (I860), 19 U.C.C.P. 106.

(») /.instead v. Hamilton and Provident Loan Society (1896), 
11 Man. L.R. 109.

(#) Morton v. Woods (1860), L.R. 4 Q.B. 203; Hobbs v. Ontario 
Loan and Debenture Co. (1890), 18 S.C.R. 483.



104 CREATION OF THE RELATIONSHIP.

Legal rever­
sion need 
not be vested 
in mort­
gagee.

Fixed rent 
should be 
reserved by 
attornment.

sufficient if there is a continued occupation of the mort- 
gagor(tl).

In order to enable the mortgagee to distrain under an 
attornment, it is not necessary that the legal reversion of 
the lands should be vested in him. For example, a second 

mortgagee may distrain, although he has only an equitable 
reversion, the legal reversion being in the first mort- 
gagee(ti).

In Morton v. Wooda(v), Cockburn, C.J., in delivering 
judgment said : “Although it may appear on the face of the 
deed that the lessors have not the legal estate, yet the tenant 
and those who claim through him are estopped, after he has 
attorned, from denying that the relation of landlord and 
tenant existed between them.’’

There may be two or more attornments, in respect of the 
same lands, by the same mortgagor to different mortgagees, 
who will be entitled to distrain for the purposes of their re­
spective mortgages during the same period of time(ui).

It is essential to the right of distress that a fixed rent 
should be reserved by the attornment. Thus, where a mort­
gage deed contained, in addition to the ordinary statutory 
proviso for distress for arrears of interest, an attornment in 
the following words: “And the mortgagor doth attorn to, 
and become a tenant at will to the mortgagee, subject to the 
said proviso, "it was held that there was no reservation of 
rent sufficient to entitle the mortgagee to claim a landlord's 
right as against an execution creditor)x).

But the reservation of the rent is sufficiently certain if, 
by calculation, it may be made certain. Thus, where the

la) lies/ v. Eritrhie (1848), 3 Ex. 216; Morion v. Wood» 
(1808), L.IÎ. 3 Q.Ii. 058; 4 Q.B. 2i>3; Ex parle Voiseu (1882), 21 
Ch.D. 442.

(v) Morton v. Woods (1868), L.R. 3 Q.B. 658.
(«) Ex parle Punnell (1880), 16 Ch.D. 226.
(*) Trust and Loan Co. v. Lairrason (1882), 10 8.C.R. 679.
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rent reserved was a monthly instalment of a fixed amount 
together with a fine of five per cent, per month on the whole 
amount unpaid, it was held to be sufficiently ascer­
tained ( y ).

Where the mortgagor becomes tenant by attornment to 
the mortgagee until the maturity of the mortgage, it has 
been held that there was no definite tenancy after maturity, 
and that the interest accruing thereafter, not being recover­
able by the terms of the contract, but as damages, the 
amount payable as rent became uncertain, and there was, 
therefore, no right of distress(z).

Where it is stipulated in the attornment that the mort­
gagor shall become tenant to the mortgagee upon making 
default in any of the payments, the mortgagee has no right 
to distrain, unless he first gives notice to the mortgagor that 
he intends to treat him as tenant(o).

A tenancy created by attornment from year to year, or 
from month to month, will be a good yearly or monthly ten­
ancy, although it is provided that it may be determined at 
any time by the will of the mortgagee(b).

Where the tenancy created by the attornment is a ten­
ancy at will, it comes to an end with the death of the mort­
gagor, and the mortgagee cannot distrain on the heirs(c).

The existence of a tenancy created by attornment may 
interfere with a mortgagee’s right to take possession, un­
less he has the power to determine the tenancy at any 
time(d), and an attornment giving a mortgagee this right 
is valid(c).

(y) Ex parte Voiaey (1882), 21 Ch.D. 442.
(*) Klinck v. Ontario Industrial Loan and Investment Co. 

( 18H8 ), 16 Ont. 662.
(a) Clowes v. Hughes (1870), L.R. 6 Ex. 160.
(b) In re Threlfall (1880), 16 Ch.D. 274.
(c) Hcobie v. Collins, [1805] 1 Q.B. 375.
(d) In re Stockton Iron Furnace Co. (1879), 10 Ch.D. 335.
(<?) Doe d. Garrod v. Ollru ( 1840), 12 A. & E. 481 ; Metropolitan 

Counties Assurance Society v. Brown (1859), 4 H. & N. 428.
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The effect of an attornment to a mortgagee is to render 
him liable, as a mortgagee in possession, to account to sub­
sequent incumbrancers for rent which, hut for his wilful de­
fault, he might have received(/). It is usual, therefore, to 
stipulate in the attornment that the mortgagee shall not be 
liable as a mortgagee in possession except for moneys actu­
ally received.

A form of attornment clause commonly used is as fol­
lows :

“The mortgagor hereby attorns to the mortgagee and 
becomes a tenant to him of the said lands during the term of 
this mortgage, at a rent equivalent to, and payable on, the 
same days and times as the payments of interest are herein­
before agreed to be paid, such rent when so paid to be in 
satisfaction of such payments of interest. Provided that 
the mortgagee may, on default of payment, or on breach of 
any of the covenants hereinbefore contained, enter on the 
said lands and detennine the tenancy hereby created with­
out notice. Provided that neither the existence of this 
clause, nor anything done by virtue thereof shall render the 
mortgagee liable as a mortgagee in possession, so as to be ac­
countable for moneys except those actually received.’*

An attornment does not come within the Ontario Bills 
of Sale Act, and does not require to be registered in pur­
suance thereof(g). But it has been held in England that it 
is within the English Bills of Sale Acts of 1878 and 1882, 
which apply expressly to instruments giving power of dis­
tress by way of security (A).

(f) In re Stockton Iron Furnace Co. (1879), 10 Ch.D. 335; Ex 
parte Punnett (1880), 16 Ch.D. 226; Em parte Harrison (1881), 18 
Ch.D. 127, at p. 135. But Bacon, V.-C., in Stanley v. Grundy (1883), 
22 Ch.D. 478, decided otherwise.

(J7) Trust and Loan Co. v. Lairrence (1881), 6 Ont. App. 280, 
affirmed 10 8.C.R. 679. See also Jn re Stockton Iron Furnace Co. 
(1879), 10 Ch.D. 335.
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In order to give the mortgagee a right to distrain, the 
tenancy under an attornment must be a real tenancy created 
in good faith and intended to be acted upon. If it is a mere 
contrivance to enable the mortgagee to seize the goods of 
third parties, or to obtain priority over other creditors, it 
will not be upheld. Thus, where the rent reserved is more 
than a willing tenant would pay us a bona fide rent, the 
mortgagee will not be entitled to distrain as against third 
parties(i).

Yet even if the right of distress is taken away as against 
third parties, the relation of landlord and tenant is not 
thereby destroyed as between mortgagor and mortgagee( jl.

(i) Em parte Jackson (1880), 14 Ch.D. 725; Hobbs v. Ontario 
Loan and Debenture Co. (1800), 18 S.C.R. 483; Imperial Loan and 
Investment Co. v. Clement ( 1806), 11 Man. L.R. 428, 445. See chap­
ter IV.

(;) Mum ford v. Collier ( 1800), 25 Q.B.D. 270.

Bona fide 
intention.



CHAPTER VIII.

ESTOPPEL.

1. Estoppel Generally.
2. Estoppel Against a Tenant.

(a) In Favour of a Landlord Who Let Him Into Pos­
session.

(b) In Favour of a Landlord Who Did Sot Let Him
Into Possession.

3. Estoppel Against a Landlord.

1. Estoppel Generally.

Estoppel. When a person is by law prevented from asserting a fact
or claim, irrespective of its truth or validity, by reason of 
a previous admission, representation or adjudication, he is 
said to be estopped from so doing, and such admission, rep­
resentation or adjudication is said to form an estoppel, or 
in other words a bar or impediment to such assertion.
“Estoppe,” says Lord Coke (a), “eometh of the French 

word estoupe, from whence the English word stopped; and 
it is called an estoppel or conclusion, because a man’s own 
act or acceptance stoppeth or closeth up his mouth to allege 
or plead the truth.”

Kind* of Estoppel in law is of three kinds: (1) estoppel by deed,
estoppel. arising from the execution of an instrument under seal, 

whereby a person executing it is estopped from denying the 
truth of anything contained in it; (2) estoppel by record, 
arising from the adjudication of a court of record, whereby 
a party to such adjudication will not be heard to maintain
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the contrary of what has been decided; (3) estoppel in pais, 
or equitable estoppel, arising from an assertion or admis­
sion, express or implied, under circumstances rendering it 
inequitable to allow the person making it to withdraw from 
the position taken, and to assume or maintain a different 
position. Thus, where the owner of property has stood by 
and allowed it to be sold as the property of another without 
objection, the law will not allow him in any action or pro­
ceeding to assert or maintain that he is the owner.

So the parties entering into the relationship of landlord 
and tenant are mutually estopped from denying or disput­
ing that relationship ; the landlord will not be allowed to set 
up any claim against the tenant founded on the fact or as­
sertion that he had no title to bestow ; and the tenant, so 
long as he continues in possession under the lease, will not 
be permitted to set up any defence against the landlord 
founded on the fact or assertion that the landlord was not 
entitled to make the demise.

In Morton v. Woods(b), Lush, J., said: “Inasmuch as 
the parties have agreed that they should stand in the rela­
tion of landlord and tenant, and the one accordingly re­
ceives possession from the other and enters on the pre­
mises, so long as he continues in possession he cannot be 
heard to deny the state of facts which he has agreed shall 
be taken as the basis of the arrangement : in other words he 
cannot set up that the landlord has no legal title.”

As between landlord and tenant, estoppel as to the land­
lord’s title is founded on the admission implied by law on 
the part of both parties to that relation, that at the time of 
the demise the landlord had a good title to the premises.

“It would be contrary to the principle,” said Sir 
Thomas Plumer, M.R.(c), “upon which the relation be­
tween landlord and tenant exists to allow the tenant to dis-

Estoppel as 
between 
landlord and 
tenant.

(6) Morton v. Woods (1808), L.R. 3 Q.It. at p. 071.
(c) Attorney-General v. Ilotham ( 1823), 1 T. & R. 200, at p. 220.
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pute his landlord’s title: for there is an implied covenant 
that the landlord shall protect the tenant’s enjoyment and 
the tenant shall guard the landlord’s title.”

The rule applies to all tenancies, whether for years, at 
will or by sufferance (d), and also to mere licensees(e). It 
also applies whether the tenancy has been created by 
deed(/), or otherwise(g) ; and although the letting has been 
made by an agent of the landlord whose name was not dis­
closed to the tenant(h).

The estoppel arising from the relation of landlord and 
tenant applies generally and may be pleaded in all actions 
between them, for example, in actions for rent(i) ; in ac­
tions upon covenants contained in the lease(j) ; in actions 
for use and occupation{k) ; in actions of trespass(l) ; in ac­
tions of replevin(m) ; in actions for illegal distress(n) ; and 
in actions of ejectment(0).

With regard to estoppel as against the tenant and those 
claiming under him, there are two classes of cases that may 
be noticed : (a) where the tenant has received possession 
from the person in favour of whom the estoppel is claimed ; 
(b) where the tenant has not received possession from the 
person claiming the estoppel, but by attornment or payment 
of rent to him, or by accepting a lease from him, has ac­
knowledged such person as landlord.

(d) Doe V. Foater (1846), 3 C.B. 216.
(e) Doe v. Bay tup ( 1835), 3 A. & E. 188.
(/) Wilkins v. Wingate (1704), 6 T.R. 62.
(0) Phipps v. Sculthorpe (1817), 1 B. A A. 60; 18 R.R. 426; 

London and Northwestern It ail way Co. v. West ( 1807), L.R. 2 C.P. 
563.

(h) Fleming v. Gooding (1834), 10 Bing. 540.
(t) Parker v. Manning (1708), 7 T.R. 537.
(/) Cuthbertson v. Irving ( 1800), 6 H. A N. 135.
Ik) Dolby v. lies (1840), 11 A. A E. 335.
(l) Delaney v. Fox (1857), 2 C.B.N.8. 768.
(m) Dancer v. Hastings (1826), 4 Bing. 2.
(n) Downey v. Crowell (1802), 24 N.8.R. 318.
(o) Doe v. Smiths (1815), 4 M. A S. 347.
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2. Estoppel Against Tenant :

(a) In Favour of the Landlord Who Let Him Into 
Possession.

A tenant, so long as he retains possession, is estopped Estoppel 
from disputing that the landlord who let him into posses- 
■ion had, at the time of making the demise, a good title to 
the premises.

A tenant will not be permitted to maintain, for example, Tenant can- 
that his landlord had previously conveyed the fee and at want of title 
the time of the demise had no title(p) ; or that he had pre- ®t JJ® time 
viously mortgaged the lands, and at the time of the demise demise, 
had not the legal estate(q) ; or that he had previously de­
mised to another for an interest that was still subsisting(r) ; 
or that he held under a grant from the Crown that was in­
valide») ; or that at the time of the demise the person en­
titled was his trustee in bankruptcy(t) ; for “upon the exe­
cution of the lease there is created, in contemplation of law, 
a reversion in fee simple by estoppel in the lessor ”(u).

When a lessee took a lease for two years, and covenanted 
to leave the premises without notice at the end of that time, 
it was held, in an action of ejectment by the lessor at the 
end of the term that the lessee could not set up a former 
lease to himself for a longer period(v).

A lessee whose lease has expired cannot set up a lease 
from the lessor to a third party, to commence at the expira-

(p) Palmer v. Ekina ( 1725), 2 Ld. Ray. 1550.
(q) Alchorne v. Gomme (1824), 2 Ring. 54; Cameron v. Todd 

(18(13), 22 U.C.R. 380 ; 2 K. A A. 434.
(r) Phipps v. Hculthorpe ( 1817), 1 B. A A. 50.
(«) Doe v. Abrahams (181(1), 1 Stark. 305.
(I) Cook v. \\ hillock (1800), 24 Q.B.D. 658.
(u) Cuthbcrtson v. Irving (18(10), 4 H. & N. 742; 6 II. A N.

135.
(v) Doe d. W’imburn v. Kent (1837), 5 O.S. 437.
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tien of his lease, nor contend that the lessee under that lease 
was the person entitled to possession (10).

The estoppel applies to a lessee, although the lessor had 
no title to the land and had no power to lease it. Thus, 
where the lessee dealt with the lessor as personal represent­
ative of her husband's estate, and became tenant to her as 
such, it was held that he was estopped from objecting that 
the land was not hers, or that she had no power to lease
H(«).

Although the instrument of demise discloses a want of 
title in the landlord, an estoppel nevertheless arises, and the 
tenant will not be permitted to assert such want of title(y).

A tenant, so long as he retains possession, cannot call in 
question the title of the landlord who let him into posses­
sion, even if that title is tainted with fraud or illegality (s).

The estoppel against the lessee extends to all the lands 
received by him from the lessor, although the lands of 
which he has taken possession include part of a lot to which 
the lessor hud no title, but which by reason of an error in 
the boundary line the lessor had used as part of his own 
land(a).

A lease of a house carries with it the land, and the lessee 
of a house cannot dispute the lessor’s title to the land on 
which it stands(6).

A tenant is estopped from denying his landlord’s title 
and is bound by his covenants, although the lease under

(to) Foe v. Macauley (1803), 12 U.C.C.P. 208.
(®) Christie v. Clarke (1807), 10 U.C.C.P. 544.
(y) Jolly v. Arbuthnot (1859), 4 De<«. & J. 224; Morton v. 

Woods (1809), L.R. 4 Q.B. 293, overruling Cuthbertson v. Irving 
(1860), 6 II. & N. 135; hut Lyster v. Kirkpatrick (1866), 26 U.C.R. 
217, and Patterson v. Smith (1881), 42 U.C.R. 1, seem to have de­
cided the contrary.

(z) Parry v. /louse (1817), Holt N.P.C. 489.
(o) Davcy v. Cameron (1856), 14 U.C.R. 483; see also In rc 

Cockburn (1896), 27 Ont. 450.
(6) Itenalds v. Offitt (1857), 16 U.C.R. 221.
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which he took possession was not signed by the lessor, or by 
anyone having authority to do ao(c).

Where a tenant who had taken a lease from a doweress 
and paid rent, afterwards purchased the interests of the 
heirs, it was held that he was estopped at the end of his 
term from setting up that her right to dower had been bar­
red by the Statute of Limitations, and that he must restore 
possession to her before setting up an adverse claim(d).

An estoppel will not be allowed so as to interfere with 
the proper carrying out of an Act of Parliament(f). It 
has been considered doubtful whether a tenant or licensee 
of land is estopped from maintaining that his landlord’s 
or licensor’s title is void on a statutable ground(g).

The estoppel extends to all persons claiming under the 
tenant, as, for example, an assignee (A), or a sub-lessee, or 
an heir of the tenant(t). Thus where a person entered into 
possession under one B., who orally promised him a deed 
of the land to be executed as soon as he himself should re­
ceive a conveyance from the owner whose tenant at will he 
was, it was held that the heirs of such person were estopped 
from disputing TVs title(j).

A person who obtains possession of lands from the ten­
ant by paying him a sum of money, or by collusion with 
him, or otherwise, is estopped from denying the landlord’s

(c) Municipal Council of Frontenac v. Chestnut (1851), 9 U.C.R. 
365.

(d) Pyatt v. McKee (1883), 3 Ont. 151.
if) United Counties of Peterhorouqh and Victoria v. Grand 

Trunk Railway Co. (1860), 18 U.C.R. 220.
(g) Hallock v. Wilson (1857), 7 U.C.C.P. 28; but see Cooke v. 

Loxley (1792), 5 T.R. 4; 2 R.R. 521.
(h) Taylor v. Needham ( 1810), 2 Taunt. 278; Jones v. Todd 

(1863), 22 U.C.R. 37.
(i) London and Northwestern Railway Co. v. West ( 1867)t L.R. 

2 C.P. 653.
(/) Armstrong v. Armstrong (1871), 21 U.C.C.P. 4.

Lessee must
restore
possession.

Estoppel 
extends to 
all persons 
claiming

tenant.

bell—8
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title to the same extent as the tenant would have been, 
although such person may have acquired aliunde a valid 
title, and may be entitled to possession thereunder(k).

Thus, where a purchaser of land at a sheriff’s sale, hav­
ing reason to believe that he could not get possession with­
out legal proceedings against the former owner, contrived 
by collusion with the former owner’s tenant to get into 
possession without his consent, it was held in ejectment by 
the former owner that the possession thus obtained was on 
no higher footing than that of the tenant, and that such 
purchaser must abandon the possession obtained through 
the tenant, although he might afterwards maintain an 
action to recover possession (I).

The rule, however, does not apply unless it be shown 
that the relation of landlord and tenant exists between the 
parties to the action or their predecessors in title ; it is not 
sufficient to show that the defendant occupied as a tenant ; 
it must be shown that he was a tenant of the plaintiff, or of 
his predecessor in title (m).

But while a tenant cannot dispute that the landlord had 
title at the time of the demise, it is always open to him to 
show, as against the person who let him into possession or 
anyone claiming under him, that such title has ceased at a 
time subsequent to the demise (»).

Thus, he will be permitted to show that the landlord has 
parted with the reversion since the demise (o) ; and that 
his landlord was a lessee for a term of years which has ex­

it) White V. y elles (1884), 11 S.C.R. 587; Doe y. Milia (1834), 
2 A. 4 E. 17; I'ord v. Ayer (1803), 2 H. t C. 270; Bliaa v. Eatey 
(1855), 8 N.B.R. 480.

(l) Doe d. Miller y. Tiffany (1848), 6 U.C.R. 79.

(m) Baldwin v. Burd (1800), 10 U.C.C.P. 511.
(n) Hoporaft v. Keys ( 1833), 9 Bing. 613; Hartley v. Jarvis 

(1850), 7 U.C.R. 545.
(o) Banner v. Bean (1853), 3 C. & K. 307.
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pired(p) ; and as against a devisee or assignee, that the 
landlord was only entitled during the life of another who 
hue since died (g) ; and against the heir or devisee that the 
landlord had only a life estate, and that he has since died, 
although the lease contains a covenant that the tenant will 
deliver up possession at the end of the term to the landlord, 
his heirs and assigns (r).

So under a demise by a tenant for life to the person 
entitled in reversion, the latter is not estopped, by a cove­
nant in the lease that he would pay rent to the lessor, her 
heirs and assigns, from showing that he has by her death 
become the owner (s).

Where a lease was granted by a man of his wife’s land, 
it was held that the lessee might show, after her death with­
out issue, that the lessor was not entitled to the land as 
tenant by the curtesy (f).

So where a woman, having possession of land but no 
other title, leased it for the period of her life at an annual 
rent, the leasee is not estopped from showing, as against 
her heirs, that her title determined at her death, and that 
she professed to have no greater title (u).

But payment of rent by a sub-lessee, with knowledge But on pay- 
that the title of his lessor, who was a tenant for years, had rent
ceased, operates as an estoppel so that he will not be allowed revivra, 
to show that the head lease has expired (v).

In an action of ejectment by a landlord against a tenant 
whose term had expired the defendant is not precluded

(p) England v. Slade (1782), 4 T.R. 682.
(q) Doe v. Ramabotham (1815), 3 M. & S. 516.
(r) Doe v. Seaton (1835), 2 C.M. 4 R. 728.
(s) Thatcher v. Bowman (1889), 18 Ont. 205.
(<) Robertson v. Bannerman (1859), 17 U.C.R. 508.
(u) Patterson v. Smith (1881), 42 U.C.R. 1; but see Pyatt v.

McKee (1883), 3 Ont. 151; Doteney v. Crowell (1892), 24 N.S.R.
318.

(t>) Clouse v. Cline (1860), 19 U.C.R. 58.
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from setting up that the plaintiff’s title expired or was put 
an end to during the term ; and to raise such defence it is 
not necessary for the tenant to go out of and then resume 
possession (w).

A tenant may also show that he has been evicted by title 
paramount and replaced in possession by the evictor; but 
the mere payment of rent under a threat of eviction, to a 
person other than the person who let him into possession, 
does not amount to a constructive eviction so as to affect 
the estoppel (x).

But a tenant of a mortgagor may show that the mort­
gagee has beeome entitled to possession during the term, 
and that the tenant has suffered an actual or constructive 
eviction at his hands and has become his tenant (y).

Where no rent has been paid, a tenant is not estopped 
from showing that his landlord’s title has been extinguished 
by the Statute of Limitations by reason of such non-pay­
ment of rent (z).

It was held in an early Canadian case that a stranger 
whose goods have been seized on the premises of a tenant, 
cannot, any more that the tenant himself, question the land­
lord’s right to demise (a). But it has been recently held 
in England that the estoppel does not extend to an owner 
of goods which are on the demised premises by permission 
of the tenant, so as to prevent such owner from disputing

(ir) Kelly v. Wolff (1888), 12 P.R. 234; but nee Doe d. Simplon 
v. Motloy (1840), 6 U.C.R. 302.

(i( Delaney v. Fox (1857), 2 C.B.N.S. 708.
(y) Mme v. flallimore (1779), 1 Doug. 279; Foree v. Sovereen 

(1887), 14 Out. App. 482; Diffln v. Simplon (I860), 6 N.B.R. 194; 
Joplin v. Johneon (1848), 4 N.B.R. 541.

(z) Maydalen Hospital v. Knotts (1879), 4 App. Cas. 324; 
Cuhuac v. No,II (1872), 22 U.C.C.P. 651.

(e) Smith v. Aubrey (1850), 7 U.C.R. 90.
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the landlord’s title in an action against him for illegal dis­
tress (1).

A debtor in possession of lands which have been sold for 
a debt at a sheriff’s sale on a judgment against him, is quasi 
tenant at will to the purchaser and cannot dispute his title ; 
and a third person defending as landlord, but showing no 
privity between the debtor and himself, nor any connection 
with the debtor’s title, stands in the same relation to the 
purchaser as the debtor himself (c).

The benefit of the rule extends to, and may be claimed 
by, those whose title is derived from the landlord, as, for 
example, an assignee or devisee of the reversion (d).

Although a tenant may deny the derivative title of 
assignees or devisees, he may not deny in any action brought 
by them the title of his landlord through whom they 
claim (e). Thus in an action of ejectment, a defendant 
who, claiming to own the lands by virtue of the Statute of 
Limitations, acquired possession from a lessee of a former 
owner, cannot insist that the plaintiff, who claims through 
the same owner, shall prove his title prior to the entry of 
such lessee (/).

A tenant who, at the request of his landlord, has recog­
nized another person as landlord, is estopped from dis­
puting the latter’s title (g).

(b) In Favour of a Landlord Who Did Xot Lei Him Into 
Possession.

As against a tenant in possession of land who has ac­
knowledged some other person as landlord, not having re-

(6) Tadman v. Henman, [1803] 2 Q.B. 168.
(o) Doe d. Armour v. McEwen (1834), 3 O.S. 493.
(d) Qouldsworth v. Knighta (1843), 11 M. A W. 337: Doe v. 

Birchmore (1839), 9 A. & E. 602; Cuthbertaon v. Irving (1860), 0 
H. A N. 135.

(e) Doe v. Clarke (1811), 14 East 488.
(/) Cuhuac v. Bcott, Cuhuae v. Erie (1872), 22 U.C.C.P. 551.
(9) Hall v. Butler (1839), 10 A. A E. 204.
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ceived possession from him, an estoppel may be claimed 
by such other person but not to the same extent.

A tenant let into possession by a person claiming rent 
cannot dispute the title of such person ; nor if let into pos­
session by one person, and having acknowledged the title 
of another person and agreed to pay rent to him, can he 
afterwards compel the latter to prove his title (h).

Mistake.

Fraud.

Tenant must 
show better 
title in 
some one

But such a tenant may show that the acts of recognition, 
such as attornment or payment of rent, were done under a 
mistake, or in ignorance of the facts relating to the title; 
or, he may show that some other person is entitled to the 
reversion, or that the person to whom he paid rent received 
it as agent for such other person (i).

A tenant may also show' that he was induced to attorn 
by the fraud and misrepresentation of the lessor and so 
escape the operation of the rule. Thus, where a person in 
possession without title was induced to take a lease from 
another who falsely represented himself to be the owner, it 
was held that such a lessee was not estopped from disputing 
the lessor’s title (j).

No estoppel will arise where the acts of recognition re­
lied on were induced by mistake, fraud or misrepresenta­
tion (k).

But a tenant will not be permitted to dispute the title 
of the person whom he has acknowledged, unless he can 
show a better title in some other person, or in himself (l).

(h) Smith v. Jlode land (1861), 11 U.C.C.P. 387.
(i) Doe v. Fronds (1837), 2 Moo. & R. 57; Jones v. Stone, 

[1894] App. Cas. 122.
(/) Lynett v. Parkinson (1850), 1 U.C.C.P. 144; hut it was 

considered doubtful in Doe. d. Radenhurst v. McLean (1856), 6 U.C.R. 
630.

(fc) Doe v. Itrown (1837), 7 A. 4 E. 447; McKinnon v. McKin­
non (1880), 2 P.E.I. 279; Hughes v. Holmes (1852), 6 N.B.R. 12; 
Lynett v. Parkinson (18.10), 1 U.C.C.P. 104; Dauphinas v. Clark 
(1885), 3 Man. L.R. 225.

(I) Carlton v. Dowcock (1884), 51 L.T. 659.
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Thus, after attorning to a person who derives title under 
a will he cannot impeach the will and maintain that, on a 
true construction thereof, such person has not a good title 
or that the devise to him was void by reason of the inca­
pacity of the testator (m). So a tenant of glebe lands, after 
paying rent to the successor of the incumbent from whom 
he received possession is estopped from maintaining that 
his presentation to the benefice was invalid or simoniacal(n).

The mere payment of rent will not be sufficient to work 
an estoppel, if the person paying it is not in the position 
of a tenant. Thus where a receiver of a company paid half 
a year’s rent in his capacity of receiver, it was held that he 
was not estopped, in an action for subsequent rent, from 
denying that he was a tenant (o).

An attornment for a term by the owner of land to 
another person operates as an estoppel against him only 
during the term and not after (p). Thus where the plain­
tiff, an illiterate man, held a bond for a deed of certain 
land on which a balance of purchase money was unpaid, 
and had acquired a title to the land under the Statute of 
Limitations, but was not aware of his having done so, and 
the defendant, who had purchased the interest of the heirs 
of the original owner and vendor, by representing to plain­
tiff that he had no title, induced him to accept a lease of 
the land from the defendant for two years at a nominal 
rent, with a covenant to yield up possession at the end of 
that time, it was held that under the circumstances the lease 
must be set aside; and that even if allowed to stand it 
would not constitute an acknowledgment sufficient to dis­
place the plaintiff’s title, for its effect would only be to 
create an estoppel during its continuance(q).

(w) Doc v. Wiggina (1843), 4 Q.B. 307.
(n) Cooke v. Louiey (1792), 6 T.R. 4; 2 R.R. 621.
(o) Justice v. Jamea (1800), 16 Times L.R. 181.
(p) Clark v. Adie (1877), 2 App. Cas. 423.
(Ç) Hillock v. Sutton (1883), 2 Ont. 648.

Estoppel 
does not 
continue 
after expiry
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Tenant A tenant, although estopped from denying the title of
derivative1* thc •ancllord who Save him possession, is not estopped from 
title. denying that any person claiming under the landlord has

a good derivative title as assignee, heir, or devisee or other­
wise (r). And this may be done although he has recog­
nized such person as landlord by sulisequent acts, as by 
payment of rent or otherwise, if such acts were done under 
a mistake or misapprehension of fact (a).

Where a person is in possession of land under a good 
title, but, through the mutual mistake of himself and 
another person claiming title thereto, he accepts a lease 
from the latter, he is not thereby estopped from setting up 
his own title in an action by the lessor to obtain possession 
of the land. In such a case, the Crown being a lessor, is in 
no better position in respect of the doctrine of estoppel 
than a subject (<).

But where an owner of land entered into an agreement 
to mortgage to a creditor, amongst other lands certain land 
known as the Dominion Hotel property, and a mortgage 
was on the same day executed, but by mistake the Dominion 
Hotel property was omitted therefrom, and another lot 
owned by him adjacent thereto inserted, it was held that 
a tenant, who had taken a lease from the owner of the Hotel 
after the mortgage, and attorned and paid some rent to the 
creditor, believing him to have a title to the lands, could 
not be heard to deny the creditor’s title («).

As in other cases, an estoppel will not arise so as to pre­
vent a tenant from showing that the title of the person 
whom he has recognized as landlord has expired (v).

<r) Doe v. Clarke (1811), 14 East 488.
(«) Doe v. Barton (1840), 11 A. A E. 307.
(<) lleg. v. Ball (1808), 8 Ex. C.R. 145.
(u) Bank of Montreal v. Oilchriet (1881), 6 Ont. App. 659.
(e) Brook v. Biggs (1836), 2 Bing. N.C. 572.
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Where a person has obtained a conveyance of the rever­
sion upon the representation that he Is assignee of the term, 
he is estopped from setting up that he obtained it in any 
other way than as the conveyance to him shows(w).

An assignee of the reversion, who has given a mortgage Mortgagee, 
back to his grantor and made default, cannot recover pos­
session after the expiration of the term from a former ten­
ant of the grantor, and the tenant is not estopped from 
showing that such grantor under his mortgage is the person 
entitled to possession (x).

Where a lessee mortgaged his term by deed containing Estoppel 
a proviso that he should hold possession until default, and SSoppel8” 
afterwards made a second mortgage with a similar proviso, 
and the second mortgagee acquired the first mortgage by 
assignment, it was held in an action of ejectment brought 
on the first mortgage after default made, there being no 
default in the second mortgage, that the plaintiff was not 
estopped by the proviso in the second mortgage, but that 
if he was, the defendant was estopped by the proviso in 
the first mortgage, and an estoppel against an estoppel left 
the matter open ( y ).

3. Estoppel Against a Landlord.

Estoppels are reciprocal and unless they are so neither Estoppels are 
party is bound (z). reciprocal.

A landlord is estopped from denying that he had any 
estate in the land at the time the lease was executed by him, 
or that he had a right to dispose of the possession during 
the term thereby granted (a).

(w) Building and Loan Association v. McKenzie (1898), 28 Ont.
316; 24 Ont. App. 599; 28 8.C.R. 407.

(x) Doe d. Marr v. Watson (1846), 4 U.C.R. 398.
(y) James v. McOibney (1805), 24 U.C.R. 155.
(a) Co. Lit. 362.
(a) Doe v. Ongley (1850), 10 C.B. 25.
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Subsequently If a person having no interest in lands makes a demise 
“Irèeds àntU by deed, and afterwards acquires title thereto, the demise 
estoppel.” xvi]] he as valid as if he had title at the time it was made.

Such a demise creates an estate by estoppel, and the title 
subsequently acquired is said to “feed the estoppel,” so 
that it becomes a valid and binding estate in interest which 
has relation back, by force of the estoppel, to the date of 
the demise (b).

The landlord may be estopped by subsequent conduct 
or admissions from claiming that the tenancy is still sub- 
sisting, as for example, where he has told the tenant that 
he has parted with his interest in the lands (c) ; or where 
he consents to the tenant paying rent to another person (d), 
unless such consent was given by mistake or under a mis­
apprehension (e) ; or where he acquiesces in a transaction 
by which the tenant becomes lessee to another (/). 

Ratification Where a person assuming to have an interest in pro- 
by conduct, perty, though he had none, executed a lease or an agreement 

for a lease to a tenant, and one of the true owners shortly 
afterwards took an assignment of the instrument, and gave 
to the tenant notice of the assignment, and successive 
owners demanded and received rent reserved by the instru­
ment, insisted on the building of a barn which the agree­
ment provided for, and otherwise recognized the existence 
of the agreement, it was held that the agreement was 
thereby confirmed and adopted (g).

16) Webb v. Austin (1844), 7 M. & Or. 701; Doe v. Oliver 
(1829), 10 B. 4 C. 181; Sturgeon v. Wingfield (1846), 15 M. 4 W. 
224; Doc d. tiennent/ v. Mgers ( 1835), 2 O.S. 424; Boulter v. Hamil­
ton (1806), 15 U.C.C.P. 125; Edinburgh Life Assurance Co. v. Allen 
(1876), 23 Or. at p. 235; Nevitt v. McMurrag (1888), 14 Ont. App. 
126; McMillan v. Munro (1898), 25 Ont. App. 288.

(c) Doe v. Watson (1817), 2 Stark. 230.
(d) Doicns v. Cooper (1841), 2 Q.B. 256.
(e) Williams v. Bartholomeio (1798), 1 B. & P. 326.
{f) Heave v. Moss (1823), 1 Bing. 360.
(g) Simmons v. Campbell (1870), 17 Gr. 612.
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It has been held that the mere demand of rent by the 
successor of the lessor of rectory lands (after the expira­
tion of the term) was not such an affirmance of the cove­
nants in the lease as could estop him from disputing 
them (h).

In an action for use and occupation since the expiry of 
the term, the landlord is not estopped from recovering, by 
reason of a former action of ejectment in which mesne 
profits were claimed but no evidence was given, and no 
decision rendered in respect of them («).

In Manitoba, it is provided by sections 2 and 3 of the Manitoba 
Estoppel Act (j), that covenants for title in a lease shall 
operate as an estoppel against the covenantor, and all per­
sons claiming title under him. The sections are as follows:

2. Covenants for title in any deed of conveyance, deed of mort­
gage or deed of lease, whether such deed be made in pursuance of 
the Act respecting short forms of indentures or otherwise, shall 
operate as an estoppel against the covenantor and all persons claim­
ing title under him.

3. The last preceding section shall apply to all conveyances, 
mortgages and leases made since the passing of the first Act respect­
ing short forms of indentures, save so far as this may affect any 
rights in litigation on the seventh day of July in the year one 
thousand eight hundred and eighty-three.

(h) Kirkpatrick v. Lyster (1807), 13 Gr. 323; 10 Gr. 17.
(t) Elliott v. Elliott (1890), 20 Ont. 134; see also Magee v.

Oilmour (1891), 18 S.C.R. 579.
(/) R.S.M. (1902), c. 56.



CHAPTER IX.

PARTIES CAPABLE OF MAKING AND TAKING 
LEASES.

Section I. Persons having a Limited Interest. 

Section II. Persons under Disability.

SECTION I.

PERSONS HAVING A LIMITED INTEREST.

1. Tenants in Fee Simple.
2. Tenants in Common and joint Tenants.
3. Tenants in Tail.
4. Tenants for Life.
5. Tenants for Years.
6. Trustees and Executors.
7. Persons entitled under Settlements.
8. Mortgagor and Mortgagee.

1. Tenants in Fee Simple.

Tenant in 
fee simple.

Lease in 
perpetuity.

A tenant in fee simple, having the most extensive estate 
in land known to the law, has also powers of granting leases 
correspondingly wide. He may lease his land for any 
period of years, however long.

An instrument which purports to demise lands to a 
lessee and his heirs forever, reserving a rent, operates, if 
made by deed, to convey the fee simple subject to a rent-
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charge ; if not made by deed, it operates, on payment of 
rent, to create a tenancy from year to year (a).

But a covenant for perpetual renewal is valid and will 
be enforced, although the instrument by which it is made is 
incapable of conveying a freehold estate (b).

2. Tenants in Common and Joint Tenants.

A demise by tenants in common, though joint in its 
terms, operates as a separate demise by each tenant in com­
mon of his undivided share, and a confirmation by each of 
the demise made by the others.

But the benefit of the covenants upon such a demise 
runs with the entire reversion, and therefore in an action 
upon such a covenant all the tenants in common or their 
representatives must be joined as plaintiffs (c).

Tenants in common have unity of possession, but not of 
title, and unlike joint tenants, they have not one but several 
freeholds. Accordingly, it has been held that a tenant in 
common may by a separate demise lease his share, but only 
his share, either to a stranger or to his co-tenant (d).

But it has been held in Ontario that where one of two 
tenants in common of land leased part of it as a stone 
quarry, the other tenant in common was entitled to an in­
junction against further quarrying, and to an account 
against the lessee for one moiety of what had been already 
quarried (e).

Joint tenants of land may agree to the creation of the 
relationship of landlord and tenant between themselves,

(a) Doe v. Gardiner (1852), 12 C.B. 310; Sevenoaka Railway 
Co. v. London, Chatham and Dover Railway Co. (1879), 11 Ch. Div. 
625, 635.

(b) Pollock v. Booth (1875), Ir. R. 9 Eq. 22».
(c) Thompson v. Hakewell (1805), 19 C.B.N.S. 713.
(d) Jacobs v. Seward ( 1872), L.R. 5 H.L. 404; Leigh v. Dicke- 

son (1884), 15 Q.B.D. 60.
(e) Goodenow v. Farquhar (1872), 19 Gr. 614.

Per pvt .ml 
renewal.

Tenancy be­
tween joint 
tenants.
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Tenant in 
tail.

Powers of 
leasing.

and the possession held by one under such an agreement 
involves all the incidents of an ordinary tenancy by him to 
the others as joint landlords. One or more joint tenants 
may demise his or their portion to a co-tenant, so as to 
create the relationship of landlord and tenant between 
them, with a right to distrain in respect of rent in arrear. 
Thus, three eo-exeeutors may agree that one of them shall 
hold land, demised to them in trust, at a fixed rent, and if 
the rent falls into arrear, he may be distrained upon in 
respect of it (/).

3. Tenant in Tail.

A tenant in tail could always make a valid lease for a 
term of years that did not extend beyond the period of his 
own life. But at common law he could not make a lease 
which, after his death, would be binding either on his issue 
in tail, or on the remainderman or the reversioner. Sueh 
a lease was voidable by the issue in tail, who, however, might 
confirm it either expressly or by implication from acts, such 
as demanding or accepting rent, which indicated an inten­
tion to confirm it(flr). But it was absolutely void as against 
the remainderman or reversioner and incapable of con­
firmation (ft).

By an Act called the Enabling Statute (») the powers of 
a tenant in tail were extended so that he could, upon certain 
conditions, make leases for terms not exceeding three lives, 
or twenty-one years, that would be binding on the issue, but 
not on the remainderman or reversioner. Upon this statute 
rested the power of a tenant in tail to make a valid lease 
extending beyond his own life until the passing of the Fines

If) Couper V. Fletcher (1865), 6 B. 4 S. 464.
(») Doe tl Soul haute v. Jenkint (1820), 5 Bing. 469; 30 B.R. 

780; Doe d. Phillips v. Pollings (1847), 4 C.B. 188.
(*) Andrew v, Pearce (1805), 1 N.R. 158; 8 R.R. 776
(i) 32 Henry VIII., c. 28.
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and Recoveries Act (j), by which tenants in tail were em­
powered to dispose of the lands entailed for an estate in 
fee simple absolute, or for any less estate, so as to bind not 
only the issue in tail but also the remainderman or the 
reversioner.

In Ontario, the power of tenants in tail to make leases 
is regulated by sections 34, 35 and 36 of the Act respecting 
Real Property (k), which are as follows :

34. All leases made of any lands, tenements or other heredita­
ments, by writing under seal, for term of years, or for term of life, 
by any person being of full age of twenty-one years, having any es­
tate of inheritance in fee tail, shall be good and effectual in the law 
against the lessor and his heirs, and all persons entitled in remainder, 
or reversion, according to such estate as is comprised and specified 
in every such lease, in like manner and form as the same should 
have been if the lessor, at the time of making of such lease, had been 
lawfully seized of the same lands, tenements and hereditaments, 
comprised in such lease, of a good, perfect and pure estate of fee 
simple thereof to his own only use(0*

35. (1) Provided always that this and the preceding section 
shall not extend to any lease to be made by any lands, tenements, or 
hereditaments, being in the hands of any fermor by virtue of any 
old lease, unless the same old lease be expired, surrendered, or ended, 
within one year next after the making of the said new lease ; nor 
shall extend to any grant to be made of any reversion of any lands, 
tenements or hereditaments, nor to any lease of any lands, tenements 
or hereditaments, which have not most commonly been let to term, 
or occupied by the fermors thereof, for the space of twenty years next 
before such lease thereof made; nor to any lease to be made without 
impeachment of waste; nor to any lease to be made above the number 
of twenty-one years or three lives at the most from the day of mak­
ing thereof ;

(2) Provided also that upon every such lease there shall be re­
served yearly during the same lease due and payable to the lessor, 
his heirs, and to whom the same lands should have come after the 
death of the lessor, if no such lease had been thereof made, and to

(/) 3 & 4 Will. IV. (Imp.), c. 74.
(k) R.S.O. (1897), vol. III., c. 330. This is a re-enactment in 

part of the statute of 32 Henry VIII., c. 28.
(l) 32 Hen. VIII.. c. 28, s. 1; R.S.O. (1897), vol. III., c. 330, s. 

34 ; but see R.S.O. (1897), c. 122, s. 30.

Act respect­
ing Real 
Property.

Tenants in 
tail may 
grant leases 
for 21 years 
or three
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Lease for 21 
years or less 
need not he 
registered.

Tenants for 
life.

whom the reversion thereof shall appertain, according to their estates 
and interests, so much yearly ferm or rent or more as hath been 
most accustomahly yielded or paid for the lands, tenements, and 
hereditaments, so to be let, within twenty years next before such 
lease thereof made ;

(3) Provided «Iso that every such person to whom the reversion 
of such lands, tenements, or hereditaments, so to be let, shall apper­
tain as aforesaid, after the deaths of such lessors or their heirs, 
shall and may have such like remedy and advantage to all intents 
and purposes against the lessees thereof, their executors, adminis­
trators, or assigns, as the same lessor should or might have had 
against the same lessees ; so that, if the lessor were seized of any 
special estate tail of the same hereditaments at the time of such 
lease, the issue or heir of that special estate shall have the rever­
sions, rents and services, reserved upon such lease, after the death of 
the said lessor, as the lessor himself might, or ought to have had, if 
he had lived(m).

36. Section 1 of the Revised Statutes of Ontario, chapter 119, 
shall extend to this Act as far as applicable.

By section 30 of the Act respecting Assurances of Estates 
Tail (n)} it is provided that:—

30. No assurance by which any disposition of lands is effected 
under this Act by a tenant in tail thereof (except a lease for any 
term not exceeding twenty-one years, to commence from the date of 
such lease, or from any time not exceeding twelve months from the 
date of such lease, where a rent is thereby reserved, which, at the 
time of granting such a lease is rack-rent, or not less than five-sixths 
parts of a rack-rent) shall have any operation under this Act unless 
it is registered in the registry office of the registry division wherein 
the lands referred to lie, within six months after the execution 
thereof.

A tenant in tail after possibility of issue extinct Is in 
the same position, in respect of powers of leasing, as a ten­
ant for life(o).

4. Tenants for Life.

At common law a tenant for life may make a lease that 
will be valid during the period of his own life but no longer.

(m) 32 Hen. VIII., c. 28, s. 2.
(n) R.8.O. (1897), c. 122.
(o) See next sub-section.
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If a tenant for life makes a lease not authorized by Powers of 
statute, or by an express power in the deed, will or other l^nmmUw. 
instrument under which he acquires title, the lease is abso­
lutely void as against those entitled in remainder and is 
incapable of confirmation by them, either by acceptance of 
rent, by allowing the tenant to remain in possession, or even 
by a conveyance of the freehold expressed to be subject to 
the lease (p).

But the receipt by the remainderman of rent, as rent 
which a yearly tenant might be expected to pay, raises a 
presumption of the new relation of a tenancy from year to 
year(g).

Thus where a tenant for life makes a lease for years, to 
commence on a certain day, and dies (before the expiration 
of the lease,) in the middle of a year, the acceptance by the 
remainderman of rent from the lessee (who continues in 
possession, but not under a fresh lease) for two years to­
gether, on the days of payment mentioned in the lease, is 
evidence, from which the court will presume an agreement 
between the remainderman and the lessee, that the lessee 
should continue to hold from the day, and according to the 
terms of the original demise ; so that notice to quit ending 
on that day is proper (r).

A power to sell given to a devisee for life includes by 
implication a power to lease («).

IP) Doe d. Colline y. Weller (1797), 7 T.R. 478; 4 R.R. 496;
Doe d. Martin v. Watte ( 1797 ), 7 T.R. 83 ; 4 R.R. 387 ; Smith y. Wid- 
lake (1877), 3 C.P. Div. 10.

(g) Doc d. Martin y. Watte (1797), 7 T.R. 83; 4 R.R. 387.

(r) Roe d. Jordan y. Ward (1789), 1 H. BI. 97; 2 R.R. 728; «ce 
also Graham y. Newton (1846), 3 U.C.R. 249.

(«) Knapp v. King (1876), 16 N.B.R. 309; Brooke v. Brown 
(1890), 19 Ont. 124.

BELL—9
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In Ontario, by virtue of the Settled Estates Act (<), a 
tenant for life may on certain conditions grant leases* of his 
estate for any term not exceeding twenty-one years. This 
is provided by section 42 of that Act which is as follows:

42. (1) It shall he lawful for any person entitled to the posses­
sion or to the receipt of the rents and profits of any settled estate 
for an estate for any life, or for a term of years determinable with 
any life or lives, or for any greater estate, either in his own right 
or in the right of his wife ( unless the settlement shall contain an 
express declaration that it shall not be lawful for such person to 
make such demise) ; and also for any person entitled to the posses­
sion or to the receipt of the rents and profits of any unsettled estates 
as tenant by the curtesy or in dower, or in right of a wife who is 
seised in fee, without any application to the court ( subject to the ex­
ception hereinafter mentioned), to demise the same or any part 
thereof, from time to time, for any term not exceeding twenty-one 
years, to take effect in possession, at or within one year next after 
the making thereof ; provided that every such demise be made by 
deed, and the best rent that can be reasonably obtained be thereby 
reserved without any fine or other benefit in the nature of a fine, 
which rent shall be incident to the immediate reversion, and shall be 
made payable half-yearly or oftener ; and provided that such demise 
is not made without impeachment of waste and does not authorize 
the cutting of any timber or felling of any trees except in the ordin­
ary course of husbandry, and contains a covenant (by the lessee) for 
payment of the rent, and such other usual and proper covenants ns 
the lessor shall think fit, together with a covenant or condition for 
re-entry on non-payment of rent for a period of twenty-eight days 
after it becomes due or for some less period to be specified.

(2) A tenant for life or owner entitled as in sub-section 1 may 
also make:—

(a) A lease for giving effect to a contract entered into by any 
of his predecessors in title for making a lease, which, if made by the 
predecessor, would have been binding on the successors in title; and

(b) A lease for giving effect to a covenant of renewal, perform­
ance whereof could be enforced against the owner for the time be­
ing of the settled land; and

(t) R.S.O. (1807), c. 71. This Act is founded on the English 
Settled Estates Act ( 1877), 40 & 41 Viet. c. 18. which is a re-enact 
ment with amendments of the Settled Estates Act ( 1850), 10 & 20 
Viet. c. 120. The powers of leasing of a tenant for life have been 
further extended in England by the Settled Land Act (1882), 45 & 
46 Viet. c. 38.
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(c) A lease for confirming as far as may be a previous lease be­
ing void or voidable ; but so that every lease, ns and when confirmed, 
shall be such a lease as might at the date of the original lease have 
been lawfully granted under this Act, or otherwise as the case may 
require.

(3) Every lease made under this section shall be by deed in du­
plicate, and shall be executed by the lessor and lessee, and shall be 
subject to the provisions of section 32 of this Act.

(4) Where two or more persons are under the same settlement 
or otherwise entitled in possession to concurrent estates for life, or 
are concurrently entitled to the possession or receipt of the rents and 
profits as in sub-section 1 mentioned, they shall, for the purposes of 
this section, act concurrently.

By section 2 of that Act it is provided that a tenant in 
tail after possibility of issue extinct shall be deemed for the 
purposes of the Act a tenant for life.

It will be observed that these sections extend to two 
classes of life-tenants :

(1) Those whose estates arise by express grant under 
a settlement, including a tenant for any life; a tenant for 
a term of year leterminable with any life or lives; two 
or more perso» entitled to concurrent estates for life; and 
a tenant in after possibility of issue extinct ;

(2) T> whose estates arise, not under a settlement
hut by operation of law, including a tenant by the curtesy 
and a tenant in dower.

Both classes of life-tenants may, without any application 
to the Court, (the first class if not expressly prohibited by 
the settlement) demise the estates or any part thereof from 
time to time for any term not exceeding twenty-one years, 
to take effect in possession, at or within one year next after 
the making thereof.

The requirements of a demise made under the Act may 
be summarized as follows:

(1) Those that relate to the form, execution, and 
registration of the lease: it must be made by deed in dupli­
cate, and executed by the lessee and the lessor, and regis-

Two dusses 
of life 
tenants.

Require­
ments.

Lease in 
duplicate

registered.
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tered in the proper office where the lands lie according to 
section 32.

(2) Those that relate to the term : it may be for any 
term not exceeding twenty-one years, and it must take effect 
in possession at or within one year next after the making 
thereof.

(3) Those that relate to the rent: (a) the best rent 
must be reserved ; (b) the rent must be incident to the 
reversion ; (c) it must be payable half-yearly or oftener ; 
(d) there must be a covenant for the payment of rent; (e) 
there must be a condition for re-entry for non-payment of 
rent for 28 days or less.

(4) Those that relate to waste: (a) the lease must not 
be without impeachment of waste ; (b) it must not author­
ize the cutting of timber or trees except in the ordinary 
course of husbandry.

(5) Such other usual and proper covenants as the lessor 
shall think fit.

A lease granted by a life tenant in pursuance of the 
provisions of section 42, will be valid and binding, not only 
on the life tenant, but also on all persons whose estates 
arise subsequent to the estate of the life tenant ; that is, 
those entitled under the settlement, in case the lands are 
settled, and those claiming through the deceased wife or 
husband, in the the case of a tenant by the curtesy or a 
tenant in dower. This is provided by section 43 which is 
as follows :

43. Every demise authorised by the last preceding section shall 
be valid against the person granting the same, and all other persons 
entitled to estates subsequent to the estate of such person under or 
by virtue of the same settlement if the estate be settled, and in case 
of unsettled estates against the wife of any husband granting such 
demise of estates to which he is entitled in right of such wife, and 
against all persons claiming through or under the wife or husband 
fas the case may be) of the person granting the same.
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By section 47, it is provided that a person shall for the Encum- 
purposes of the Act, be deemed to be entitled to the posses- brances 
sion or to the receipt of the rents and profits of an estate, 
although it may be charged or encumbered, either by him­
self, or by the settlor, or otherwise howsoever to any extent ; 
but the estates or interests of the parties entitled to any 
such charge or encumbrance shall not be affected by the 
acts of the person entitled to the possession, or to the receipt 
of the rents and profits as aforesaid, unless they shall con­
cur therein.

A tenant for life under a settlement, but not a tenant Leases for 
by the curtesy or a tenant in dower, may, on application 
to the Court and with its approval, grant leases for longer 
terms than twenty-one years, by virtue of section 3 of the 
Settled Estates Act. This will be considered more fully in 
a subsequent sub-section.

In British Columbia tenants for life are empowered to 
grant leases by the Settled Estates Act of that Province (v), 
which contains provisions similar to those above set 
forth (v).

A lease which exempts the lessee from liability for11 fair 
wear and tear and damage by tempest,” is not in conform­
ity with the provision requiring it not to be made without 
impeachment of waste, and is therefore void (w).

The lease will not be void by reason of the omission of 
covenants, unless there is such a complete omission as to 
amount to fraud (z).

A power to grant a lease in possession is satisfied, 
although the premises are occupied by tenants at will or 
yearly tenants, if the lessor directs them to pay their rents

(il) R.S.B.C. (1897), c, 171.
(v) In Nova Scotia, see R.S.N.S. (1900), c. 151.
(to) Davies v. Davies (1888), 38 Ch. D. 499.
(a?) Davies v. Davies ( 1888), 38 Ch. D. 499.

Waste.

Omission of 
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possession.
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to the lessee(y ). Where there is a power to grant leases in 
possession, but not by way of reversion or future interest, 
a lease per verba de praesenti is not contrary to the power, 
although the estate, at the time of granting the lease, was 
held by tenants at will, or from year to year, if, at any time, 
they received directions from the grantor of the lease to 
pay their rent to the lessee. Under a power to “lease all 
manors, messuages and lands, so that there be reserved as 
much rent as is now paid for the same,” such parts of the 
estate enumerated in the power as have never been demised 
may be let (z).

A lease, granted in good faith in the intended exercise 
of a power of leasing derived under a statute or under any 
instrument, which is invalid, as against the person entitled 
in reversion or remainder, by reason of the non-observance 
of some condition, or by reason of any other deviation from 
the terms of the power, is deemed in equity as an agreement 
for a lease, and is binding on the lessor and on all persons 
subsequently entitled to the reversion. This is provided by 
section 24 of the Act respecting Heal Property (a), which 
is as follows :

24. Where, in the intended exercise of any power of leasing, 
whether derived under a statute, or under any instrument lawfully 
creating such power, a lease has been, or shall hereafter he granted, 
which is, by reason of the non-observance or omission of some con 
dition or restriction, or by reason of any other deviation from the 
terms of such power, invalid as against the person entitled, after the 
determination of the interest of the person granting such lease, to the 
reversion, or against other than the person who, subject to any lease 
lawfully granted under such power, would have been entitled to the 
hereditaments comprised in such lease, such lease, in case the same 
have been made bona fide, and the lessee named therein, his heirs, ex­
ecutors, administrators or assigns (ns the case may require), have 
entered thereunder, shall be considered in equity ns a contract for a

(y) (ioodtitle d. Clarges v. Funucan (1781), 2 Doug. 565.
(«) Ibid.
(a) R.S.O. (1897), vol. III., c. 330. This is taken from the Im­

perial Act, 12 & 13 Viet. (1849), c. 26.
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grant, nt the request of the lessee, his heirs, executors, administra­
tors or assigns (as the case may require) of a valid lease under such 
power, to the like purport and effect, as such invalid lease as afore­
said, save so far as any variation may be necessary in order to com­
ply with the terms of such power ; and all persons who would have 
been hound by a lease lawfully granted under such power shall be 
bound in equity by such contract: Provided always that no lessee 
under any such invalid lease as aforesaid, his heirs, executors, ad­
ministrators or assigns, shall be entitled by virtue of any such equit­
able contract as aforesaid, to obtain any variation of such lease, 
where the persons who would have been bound by such contract are 
willing to confirm such lease without variation ( b).

Further provision is made with respect to invalid leases 
granted under powers of leasing, by sections 25 to 30 indu- 
sive of that Act which are as follows:

25. Where, upon or before the acceptance of rent, under any 
such invalid lease, any receipt, memorandum or note in writing, con­
firming such lease, is signed by the person accepting such rent, or 
some other person by him thereunto lawfully authorized, such ac­
ceptance shall, as against the person so accepting such rent, be 
deemed a confirmation of such lease(c).

26. Where, during the continuance of the possession taken under 
any such invalid lease, the person for the time being entitled (sub­
ject to such possession as aforesaid), to the hereditaments comprised 
in such lease, or to the possession or the receipt of the rents and pro­
fits thereof, is able to confirm such lease without variation, the lessee, 
his heirs, executors, or administrators (ns the case may require), or 
any person who would have been bound by the lease if the same had 
been valid, shall, upon the request of the person so able to confirm 
the same, be bound to accept a confirmation accordingly ; and such 
confirmation may be by memorandum or note in writing, signed by 
the persons confirming and accepting respectively, or by some other 
persons by them respectively thereunto lawfully authorized, and, 
after confirmation, and acceptance of confirmation, such lease shall 
be valid and shall he deemed to have had, from the granting thereof, 
the same effect as if the same had been originally valid <d).

27. Where a lease granted in the intended exercise of any power 
of leasing is invalid by reason of that, at the time of the granting 
thereof, the person granting the same could not lawfully grant such

Acceptance
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confirma-

Lessee must 
accept con­
firmation if 
requested.

(6) 12 4 13 Viet. (Imp.), c. 20, s 2. 
(C) 18 Viet. ( Imp.), c. 17, s. 2.
(d) 13 Viet (Imp.), c. 17, s. 3.
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lease, but the estate of such person in the hereditaments comprised 
in such lease shall have continued after the time when such, or the 
like lease, might have been granted by him in the lawful exercise of 
such power, then, and in every such case, such lease shall take effect, 
and be as valid, as if the same had been granted at such last-men­
tioned time, and all the provisions herein contained shall apply to 
every such lease (e).

28. Where a valid power of leasing is vested in, or may be exer­
cised by, a person granting a lease, and such lease (by reason of the 
determination of the estate, or interest of such person, or otherwise) 
cannot have effect and continuance according to the terms thereof, 
independently of such power, such lease shall, for the purposes of the 
four preceding sections of this Act, be deemed to be granted in the 
intended exercise of such power, although such power be not referred 
to in such lease(f).

29. Nothing herein contained shall extend to, or be construed to 
prejudice, or take away, any right of action, or other right or remedy, 
to which, but for the five preceding sections of this Act, the lessee 
named in any such lease as aforesaid, his heirs, executors, adminis­
trators or assigns, would or might have been entitled, under or by 
virtue of any covenant for title or quiet enjoyment contained in such 
lease on the part of the person granting the same, or to prejudice, or 
take away, any right of re-entry, or other right or remedy to which, 
but for the said five preceding sections the person granting such 
lease, his heirs, executors, administrators, or assigns, or other per­
son, for the time being entitled to the reversion expectant on the de­
termination of such lease, would or might have been entitled, for, or 
by reason of, any breach of the covenants, conditions, or provisoes 
contained in such lease, and on the part of the lessee, his heirs, exe­
cutors, administrators, or assigns, to be observed and performed ( g ),

30. The six preceding sections shall not extend to any lease by 
an ecclesiastical corporation, or spiritual person, to any lease of the 
possessions of any college, hospital, or charitable foundation, or to 
any lease, where, before the 10th day of June, 1857, the heredita­
ments comprised in such lease have been surrendered or relinquished, 
or recovered adversely by reason of the invalidity thereof, or there 
has been any judgment or decree in any action or suit concerning the 
validity of such lease (fc).

(e) 12 4 13 Viet. (Imp.), c. 20, s. 4.
if) 12 4 13 Viet. (Imp.), c. 26, s. 5.
(0) 12 4 13 Viet. (Imp.), c. 26, s 6.
(*) 12 4 13 Viet (Imp.), c. 26, s. 7.
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5. Tenants for Years.
A tenant whose interest is less than freehold and who 

therefore holds under a lease may, in the absence of any 
stipulation to the contrary in his own lease, grant sub­
leases of the whole or part of the lands held by him for any 
period less than his own term (i). If he sub-lets for the 
whole period of his own term, or for a longer period, it will 
in general have the effect of an assignment (j).

A tenant from year to year may sub-let from year to 
year or for a shorter period than a year ; and even a sub­
lease made by a tenant from year to year for twenty-one 
years is not void, but will be good so long as his own yearly 
tenancy continues (k). In such a case a yearly tenant be­
comes a reversioner, and may distrain for rent due by his 
sub-tenant (i). In like manner a tenant for less than a 
year, as for example, a monthly tenant may sub-let.

But a tenant at will or by sufferance cannot make a 
lease that will be valid as against his reversioner, although 
such a lease would create a tenancy by estoppel as between 
him and his lessee (m).

A tenant for a term of years determinable with a life 
or lives may lease for a term of twenty-one years under the 
provisions of the Settled Estates Act{n).

6. Trustees and Executors.

Trustees who have the management of property may 
grant any reasonable leases unless restrained expressly or 
by implication by the terms of the trust (o).

(t) Bac. Abr.: Leases.
(;) Gee Chapters IV. and XIII.
(k) Mackay v. Macreth (1785), 4 Doug. 213; Oxley v. James 

(1844), 18 M. & W. 209.
(l) Pike v. Eyre (1829), 9 B. k C. 909.
(m) Doe d. Ooody v. Carter (1847), 9 Q.B. 803.
(») R.S.O. (1897), c. 71, a. 42; R.8.B.C. (1897), c. 171, s. 48, 

see supra, sub-sec. 4.
(o) Brooke v. Brown (1890), 19 Ont. 124; Orford v. Orford 

(1884), 6 Ont. 0; Whiteside v. Miller (1808), 14 Or. 390.
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Trustee» under a will holding the legal estate in trust to 
maintain themselves and their children, with remainder 
over to the children, and having power to sell and convey 
the fee simple, were held to have power to grant a building 
lease for twenty-one years (p).

Hut where trustees, although clothed with the legal 
estate, have no active duties cast upon them by the will, 
have no power to lease without the consent of those bene­
ficially entitled to the land (q). Thus where trustees, to 
whom a testator devised his farm in trust to allow his wife 
the use of it during her life, and after her death to sell and 
divide the proceeds among his children, granted a lease of 
the farm without the consent of the widow, it was held to 
be void as against her (r).

In Ontario it is provided by the Trustee Act (»), that 
where there is in any will a power or direction, either ex­
press or implied, to lease real estate, and no one is appointed 
to carry out such power, it may be exercised by the execu­
tors named in the will, if any, or by the administrator with 
the will annexed, in as full and ample a manner as if they 
had been appointed by the testator for that purpose. The 
sections by which these provisions are made are as follows:

21. Where there is in any will or codicil of any deceased person 
(whether such will has been made, or such person has died before 
or after the first day of January, 1874) any power or direction, 
whether express or implied, to sell, dispose of, appoint, mortguge, 
incumber or lease any real estate, and no person is by the said will, 
or some codicil thereto, or otherwise by the testator appointed to 
execute and carry the same into effect, the executor or executors (if 
any) named in such will or codicil, shall and may execute and carry 
inti effect every such direction to sell, dispose of, appoint, incum­
ber. or lease such real estate, and any estate or interest therein, in 
as full, large and ample a manner, and with the same legal effect, as

(p) Brooke v. Brown (1890), 19 Ont. 124.
(7) Hefferman v. Taylor (1888), 15 Ont. G70. 
(r) Ibid.
(«) R.S.O. (1897), c. 129, ss. 21 and 23.
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if the executor or executors of the testator were appointed by the 
testator to execute and carry the same into effect.

23. Where there is any will or codicil thereto of any deceased 
person (whether such will has been made or such person has died be­
fore or after the first day of January, 1874), any power to sell, dis­
pose of, appoint, mortgage, incumber or lease any real estate, or any 
estate or interest therein, whether such power is express, or 
arises by implication, and no person is by the said will, or some co­
dicil thereto, or otherwise by the testator appointed to execute such 
power, and letters of administration, with such will annexed, have 
l»een by a Court of competent jurisdiction in Ontario committed to 
any person, and such person has given the additional security be­
fore mentioned, such person shall and may exercise every such 
power, and sell, dispose of, appoint, mortgage, incumber or lease such 
real estate, and estate or interest therein, in as full, large and ample 
a manner, and with the same legal effect, as if such last named per­
son hod been appointed by the testator to execute such power.

It has been held in New Brunswick that a power to sell Power to sell 
includes by implication a power to lease (t). power to

In Nova Scotia it is expressly provided in the Trustee lea8C- 
Act of that province (w), that “Wherever a power to sell 
real property is given to any executor or trustee, such power 
shall include a power to mortgage or lease, unless the instru­
ment expressly excludes it.”

Where a lease is renewed by a trustee in his own name, 
the beneficiaries under the trust are entitled to have the 
new lease held in trust for them (v).

The executor of a deceased lessor has power under the Executor 
Devolution of Estates Act (vv), with the approval of the may renew 
official guardian where infants are interested, to make a 
valid renewal of a lease pursuant to a covenant of the tes­
tator to renew ( w).

(t) Knapp v. King (1875), 15 X.B.R. 309.
(«) R.8.N.8. (1000), c. 151, ». 16.
(r) Keech v. Randford (1726), Select Cas. Ch. (temp. King),

61, 62.

(rr) R.S.O. (1897), c. 127.
(tr) In re Canadian Pacific Kg. Co. v. National Club (1894), 24 

Ont. 205.



140 CREATION OF THE RELATIONSHIP.

Indemnity of 
Trustees.

Trustees of
Religious
bodies.

May grant 
leases for 
1?1 years.

With
covenant tor 
renewal.

The rule that trustees are entitled to be indemnified by 
their cestuis que trustent against liabilities incurred by 
their holding trust property does not apply to cases where 
the nature of the transaction excludes it. Thus an ordinary 
club is formed upon the tacit understanding, judicially 
recognized, that no member as such becomes liable to pay 
to its funds or otherwise any money beyond the subscrip­
tions required by its rules. Trustees of a club who have 
incurred liability under onerous covenants contained in a 
lease, accepted by them on its behalf, are entitled to in­
demnity out of any property of the club to which theiv lien 
as trustees extends. Its members are not, by reason only 
of being cestuis que trustent, personally liable to indemnify 
them, where there is no rule imposing such liability upon 
them (x).

In Ontario, the power of trustees of lands granted for 
the use of a congregation or religious body to grant leases is 
regulated by sections 10, 11,12 and 13 of the Act respecting 
the Property of Religious Institutions (y), which are as 
follows :

10. The grantees in trust named in any letters patent from 
the Crown, or the survivors or survivor of them, or the trustees 
for the time being appointed in manner prescribed in the letters 
patent, whereby lands are granted for the use of a congregation 
or religious body, and any other trustees for the time being en­
titled by law to hold lands in trust for the use of a congregation or 
religious body, may lease, for any term not exceeding twenty-one 
years, lands so held by them for the use of the congregation or reli­
gious body, at such rents and upon such terms as the trustees or a 
majority of them deem reasonable.

11. In such a lease the trustees may covenant or agree for the 
renewal thereof at the expiration of any or every term of years, for 
a further term of twenty-one years or a less period, at such rent and 
on such terms as may then, by the trustees for the time being, be

(«) Wise v. Perpetual Trustee Company, [1903] App. Cas. 139.
(y) R.S.O. (1897), c. .307.
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agreed upon with the lessee, his heirs, executors, administrators or 
assigns, or may consent or agree for the payment to the lessee, his 
heirs, executors, administrators, or assigns, of the value of any 
buildings or other improvements which may at the expiration of any 
term be on the demised premises ; and the mode of ascertaining the 
amount of such rents or the value of such improvements may also 
be specified in the original lease.

12. The trustees shall not so lease without the consent of the 
congregation or religious body for whose use they hold the lands in 
trust, and such consent shall be signified by the votes of a majority 
of the members present at a meeting of the congregation or body, 
duly called for the purpose ; nor shall the trustees lease any land 
which, at the time of making the lease, is necessary for the purpose 
of erecting a church or place of worship or other building thereon, 
or for a burial ground for the congregation for whose use the land

13. The trustees for the time being entitled by law to hold land 
in trust for a congregation or religious body, may, in their own 
names, or by any name by which they hold the land, sue or distrain 
for rent in arrear, and may take all such means for the recovery 
thereof as landlords in other cases are entitled to take.

Similar provisions are in force in Manitoba (z), and in 
the Northwest Territories (a).

The guardian of an infant cannot without the sanction 
of the Court, make a valid lease of his ward’s land (b).

7. Persons entitled under a Settlement.

In Ontario, under the provisions of the Settled Estates 
Act (c), the Court is empowered to authorize leases of 
settled estates for such term of years as the Court shall 
direct, if it is deemed proper and consistent with a due (*)

(*) R.8.M. (1902), c. 23.
(а) Cons. Ord., N.W.T., c. 38.
(б) Collins v. Martin (1880), 41 U.C.R. 602; Switzer v. Mc­

Millan (1876), 23 Gr. 538; Townsley v. Neil (1864), 10 Gr. 72; as 
to the power of the Court to order leases of infants’ lands see R.S.O. 
(1897), c. 168.

(o) R.S.O. (1897), c. 71.
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regard for the interests of all parties entitled under the 
settlement (d).

The word “settlement” as used in the Act signifies any 
Act of Parliament, deed, agreement, will or other instru­
ment, or any number of such instruments, under or by 
virtue of which any hereditaments of any tenure stand 
limited to, or in trust for, any persons by way of succes­
sion (e).

The term “settled estates,” as used in the Act, signifies 
all hereditaments of any tenure, and all estates or interests 
therein which are the subject of a settlement (/).

In determining what are settled estates within the mean­
ing of the Act, the Court is to be governed by the state of 
facts and by the trusts or limitations of the settlement at 
the time it takes effect (g).

The conditions to be observed in leases authorized under 
the Act are set forth in section 3, and are as follows :

3. Firstly. Every such lease shall be made to take effect in 
possession at or within one year after the making thereof, and shall 
be for such term of years as the Court shall direct, where the Court 
shall be satisfied that it is beneficial to the inheritance to grant such 
a lease.

Secondly. Any such lease may contain an agreement for the re­
newal, or renewals, thereof, if the Court shall think tit, and the Court 
may determine the length of time for which such renewal or re­
newals, if any, may be made.

Thirdly. On every such lease shall he reserved the best rent or 
reservation in the nature of rent, either uniform or not, that can he 
reasonably obtained, to be made payable half-yearly or oftener with­
out taking any fine or other benefit in the nature of a fine, and to 
be incident to the immediate reversion; Provided always, that in 
the case of a mining lease, a repairing lease or a building lease, n 
nominal rent or any smaller rent than the rent to be ultimately

(d) In British Columbia similar provisions are contained in 
the Settled Estates Act of that province, R.S.B.C. (181)7), c. 171. 
Both Acts are founded on the English Settled Estates Act, 1877.

(e) Sec. 2.
If) Sec. 2.
(g) See. 2, s.-ss. 4 and •>.
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made payable may, if the Court shall think fit so to direct, he made 
payable during all or any part of the first five years of the term of 
the lease.

Fourthly. Where the lease is of any earth, coal, stone or mineral, 
a certain portion of the whole rent or payment reserved, shall he 
from time to time set aside and invested as hereinafter mentioned, 
namely, when and so long as the person for the time being entitled 
to the receipt of such a rent is a person who, by reason of his estate 
or by virtue of any declaration in the settlement, is entitled to work 
such earth, coal, stone or mineral for his own benefit, one-fourth 
part of such rent, and otherwise three-fourth parts thereof ; and in 
every such lease sufficient provision shall be made to ensure such 
application of the aforesaid portion of the rent by the appointment 
of trustees or otherwise ns the Court shall deem expedient.

Fifthly. No such lease shall authorize the cutting of any timber, 
or the felling of any trees, excent in the ordinary course of hus­
bandry, or so far as shall in the judgment of the Court be necessary, 
or shall be made without impeachment of waste.

Sixthly. Every lease shall be by deed, and shall be in duplicate, 
and shall be executed by the lessor and lessee; and every lease shall 
contain a condition for re-entry on non-payment of the rent for a 
period of twenty-eight days after it becomes due, or for some less 
period to be specified in that behalf.

Subject and in addition to these conditions every lease 
must contain such covenants, conditions and stipulations 
as the court shall deem expedient with reference to the 
special circumstances of the demise (h).

The power to authorize leases conferred by the Act shall 
extend to authorize leases either of the whole or any parts 
of the settled estate, and may be exercised from time to 
time (*’).

Any leases, whether granted in pursuance of the Act, 
or otherwise, may be surrendered either for the purpose of 
obtaining a renewal of the same or not, and the power to 
authorize leases conferred by the Act, shall extend to 
authorize new leases of the whole or any part of the heredi­
taments comprised in any surrendered lease ( j).

(à) Sec. 4.
(i) Sec. 5.
(/) Sec. 6.
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The power to authorize leases extends also to authorize 
preliminary contracts to grant any such leases, and any of 
the terms of such contracts may be varied in the leases (k).

The Court may exercise the power conferred by the Act, 
either by approving of particular leases, or by ordering 
that powers of leasing in conformity with its provisions 
shal be vested in trustees(l).

When a particular lease or contract for a lease has been 
approved by the Court, the Court shall direct what person 
or persons shall execute it as lessor ; and the lease or con­
tract executed by such person or persons shall take effect in 
all respects as if he or they was or were at the time of the 
execution thereof absolutely entitled to the whole estate or 
interest which is bound by the settlement, and had immedi­
ately afterwards settled the same according to the settle­
ment, and so as to operate (if necessary) by way of revoca­
tion and appointment of the use or otherwise, as the Court 
directs (m).

Where the Court deems it expedient that any general 
powers of leasing any settled estates conformably to the Act 
should be vested in trustees, it may, by order, vest any such 
powers accordingly, either in the existing trustees of the 
settlement or in any other persons ; and such powers, when 
exercised by such trustees, shall take effect in all respects 
as if the powers so vested in them had been originally con­
tained in the settlement, and so as to operate (if necessary), 
by way of revocation and appointment of the use or other­
wise, as the Court shall direct ; and in every such case the 
Court, if it shall think fit, may impose any conditions as 
to consents or otherwise on the exercise of such power, and 
the Court may also authorize the insertion of provisions in 
any such order for the appointment of new trustees from

(k) Sec. 7.
(l) Sec. 8.
(m) Sec. 10.
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time to time, for the purpose of exercising such powers of 
leasing as aforesaid (n).

Nothing in the Act shall be construed to empower the leases not 
i • i i . , , , . authorizedCourt to authorize any lease, or other act beyond the extent i,y the

to which, in the opinion of the Court, the same might have 
been authorized in the settlement by the settlor (o).

After the completion of any lease, or other act under 
the authority of the Court, and purporting to be in pur­
suance of the Act, the same shall not be invalidated on the 
ground that the Court was not empowered to authorize 
it (P).

No lease shall take effect until registered in the proper Lease must 
registry office, or land titles office where the lands are situ- tered**8 
ate, and the registered duplicate of the lease must be signed 
by the lessee as well as the lessor (q).

Under the provisions of section 42, as mentioned in an 
earlier part of this chapter, leases may be made by tenants 
for life of settled estates for a term not exceeding twenty- 
one years, without an application to the Court.

The procedure to be followed in making an application procedure, 
for a lease under the Settled Estates Act is regulate.d in 
Ontario by Consolidated Rules 973 and following rules.

The Court in the exercise of its jurisdiction over settled Lea8e for 
estates, may authorize a lease for 999 years (r). 999 years.

The Court will not not exercise the power of leasing if 
an express declaration to the contrary is contained in the 
settlement (s).

(n) Sec. 11.
(o) Sec. 38.
(p) Sec. 39.
(q) Sec. 32.
(r) In re Watsons Trusts (1891), 21 Ont. 528.
(e) In re Peake's Settled Estates, [1893] 3 Ch. 430.

bell—10
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8. Mortgagor and Mortgagee.

After the making of a mortgage of lands, neither the 
mortgagor nor the mortgagee can, in the absence of express 
stipulation, make a lease that will be valid as against the 
other. If the mortgagor made a lease, the mortgagee could 
on default eject the tenant whose interest was subsequent 
and therefore subject to the mortgage; and if the mort­
gagee made a lease, the mortgagor was entitled, on redeem­
ing the mortgage, to have restored to him his former estate, 
and could oust the mortgagee’s tenant (<).

As neither could make a valid lease under which the 
lessee would be free from disturbance in his possession, it 
became usual for both mortgagor and mortgagee to concur 
in the lease, or to provide in the mortgage deed for a power 
of leasing to be exercisable by the mortgagee on default in 
payment of the mortgage moneys. A lease made by a mort­
gagee in pursuance of an express power to lease will then 
be valid as against the mortgagor and his representatives, 
although he or they should redeem during its currency (u).

A lease made by a mortgagor, however, is valid as be­
tween him and his lessee, and if the mortgage deed contains 
a proviso, as is usual, that the mortgagor shall have quiet 
possession of the lands until default, his lessee will be free 
from disturbance by the mortgagee until default shall hap­
pen, and the lessor may distrain for rent due, even after 
the mortgagee has given notice to the tenant to pay rent to 
him but before payment (v).

(t) Brethour v. Brooke (1893), 23 Ont. 658; 21 Ont. App. 144; 
Eungerford v. Clay (1722), 9 Mod. 1.

(«) Brethour v. Brooke (1893), 23 Ont. 658; 21 Ont. App. 144; 
Doe d. Garrod v. Olley (1840), 12 A. & E. 481; Lows v. Telford 
(1876), 1 App. Cas. 414.

(v) Trent v. Hunt (1853), 9 Ex. 14; Carpenter v. Parkes 
(1857), 3 C.B.N.S. 206; Wilton v. Dunn (1851), 17 Q.B. 294. In 
the Northwest Territories see R.S.C. (1886), c. 51, s. 70.
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SECTION II.

PERSONS UNDER DISABILITY.
1. Infants.
2. Lunatics.
3. Married Women.
4. Corporations.

1. Infants.

An infant may make a lease of his lands that will be 
valid during his minority (w) ; and such a lease, if it is for 
his benefit, cannot be avoided by him on the ground of 
infancy alone (x), although it is voidable by him when he 
comes of age (y), or by his heir if he should die under 
age (*).

Under a lease made by an infant for his benefit, a lessee 
is entitled to recover possession of the demised premises, 
and the infant will be ordered to pay the costs of an action 
brought for that purpose (a).

But an agreement for a lease will not be enforced in 
favour of or against an infant (b).

A guardian of an infant, although he has the charge and 
management of his real and personal estate (c), may grant 
leases only with the sanction of the Court (d).

(to) Slator v. Trimble (1861), 14 Ir. C.L.R. 342.
(<p) Slator v. Brady (1803), 14 lr. C.L.R. 61, 342; followed in 

Lipsett v. Perdue (1889), 18 Ont. 575.
(y) Slator v. Brady (1863), 14 Ir. C.L.R. 61, 342.
(z) 1 Platt on Leases, p. 32.
(а) Lipsett v. Perdue (1889), 18 Ont. 575.
(б) Lumlcy v. Ravenscroft, [1895] 1 Q.B. 683.
(o) R.S.O. (1897), c. 168, s. 19; R.S.N.8. (1900), c. 115, e. 7.
(d) 1 Platt on Leases 379; Collins v. Martin (1880), 41 U.C.R. 

602; Switzer v. McMillan (1876), 23 Or. 538; Townsley v. Neil 
(1863), 10 Gr. 72.
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Act

Ïn 1).

In Ontario, the Court is empowered by the Act respect­
ing Infants to order a lease of an infant’s land, if it is

Leases of deemed necessary or proper for his maintenance or educa­
tion, or if, by reason of the property being exposed to waste

be made by or depreciation, his interest requires it (e). This is pro- 
the Court. yided by section 3 of that Act which is as follows:

3. (1) Where an infant is seized or possessed of or entitled to 
any real estate in fee or for a term of years, or otherwise howsoever, 
in Ontario, and the High Court is of the opinion that a sale, lease oi 
other disposition of the same, or of a part thereof, is necessary or 
proper for the maintenance or education of the infant, or that, by 
reason of any part of the property being exposed to waste and dilapi­
dation, or to depreciation from any other cause, his interest requires 
or will be substantially promoted by such disposition, the Court may 
order the sale, or the letting for a term of years, or other disposition 
of such real estate, or any part thereof, to be made under the direc­
tion of the Court or one of its officers, or by the guardian of the 
infant, or by a person appointed by the Court for the purpose, in 
such manner and with such restrictions as to the Court may seem 
expedient, and may order the infant to convey the estate as the 
Court thinks proper.

(2) But no sale, lease, or other disposition shall be made 
against the provisions of a will or conveyance by which the estate 
has been devised or granted to the infant or for his use.

The application ia to be made in the name of the infantConsent of
by his next friend, or by his guardian ; but it is not to be 
made without the consent of the infant, if he is of the age 
of fourteen years or upwards, unless the Court otherwise 
directs or allows (/),

Where the Court deems it convenient that a lease shouldExecution 
of lease. be executed by some person in the place of an infant, the 

Court may direct some other person in the place of the 
infant to execute it (g).

The lease, whether executed by the infant or some per­
son appointed for that purpose, will be as effectual as if

(e) R.S.O. (1897), c. 198.
(f) Sec. 4.
(ff) Sec. 5.
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the infant had executed it, and had been of the age of 
twenty-one years at the time (h).

In Manitoba similar provisions are made by the Infants 
Act (•).

In British Columbia where a person in his own right 
seised of or entitled to land for an estate in fee simple or 
for any less estate, is an infant, the land shall be deemed to 
be a settled estate under the Settled Estates Act and may 
be leased under the provisions of that Act ( j).

Under the Act respecting Infants (2), (k), an infant Act 
who is entitled to an estate under a lease for the life of one infants??), 
or more persons, or for a term of years, or his guardian, 
may, with the sanction of the Court, surrender such lease 
and accept and take a new lease (I). This is provided by 
section 4 of that Act which is as follows :

4. Where any person being under the age of twenty-one years, 
is entitled to any lease made or granted for the life or lives of one 
or more person or persons, or for any term of years either absolute 
or determinable upon the death of one or more person or persons, 
or otherwise, such person, or his guardian, or other person, on his 
behalf, may apply to the High Court of Justice by petition or motion : 
and, by the order and direction of the said Court, such infant, or 
his guardian, or any person appointed in the place of such infant 
by the said Court, may be enabled from time to time, by deed to 
surrender such lease, and accept and take, in the place, and for the 
benefit, of such person under the age of twenty-one years, a new 
lease of the premises comprised in such lease surrendered by virtue

(h) Sec. 6.
(t) R.S.M. (1902), c. 79, s. 37.
(/) R.S.B.C. ( 1897), c. 171. A similar provision is contained 

in the English Settled Land Act, 1882, under which leases of infants’ 
lands as well as of settled estates may be authorized. Prior to that 
Act applications to lease infants’ lands in England were usually 
made under 11 Geo. IV. and 1 Will. IV. ( 1830), c. 65. which has 
been substantially re-enacted in British Columbia in the Infants’
Contract Act, R.S.B.C. (1897), c. 95.

{k) R.S.O. (1897), vol. III., c. 340. This is a re-enactment of 
part of the Imperial Act 11 Geo. IV. and 1 Will. IV. (1830), c. 05.

(i) R.S.O. (1897), vol. III., c. 340, s. 4; R.S.B.C. (1897), c. 95,
e. 8.



150 CREATION OF TIIE RELATIONSHIP.

Lease or 
under-lease

authorized.

Renewal of 
lease to an

of this Act, for and during such number of lives, or for such term 
or terms of years determinable upon such number of lives, or for 
such term or terms of years absolute, as was, or were, mentioned or 
contained, in the lease so surrendered at the making thereof, or 
otherwise as the said Court shall direct (m).

Under this Act, a lease or an underlease of an infant’s 
lands may be authorized by the Court, if it is for his benefit, 
for such term of years and subject to such rents and cove­
nants as the Court shall direct (n).

The Court is also empowered to authorize the renewal 
of a lease which an infant might, in pursuance of a cove­
nant or agreement if not under disability, be compelled to 
renew (0). Before an order will be granted for renewal, 
the lease must be produced to the Court in order that it 
may judge of the propriety of its terms (p).

Sections 5 to 11 inclusive of that Act respecting leases 
of infants’ lands are as follows:

5. Every sum of money, and other consideration, paid by a 
guardian, or other person, as a fine, premium, or income, or in the 
nature of a fine, premium, or income, for the renewal of any such 
lease, and all reasonable charges incident thereto, shall be paid out 
of the estate or effects of the infant for whose benefit the lease shall 
be renewed, or shall be a charge upon the leasehold premises, together 
with interest for the same, as the said Court shall direct and deter­
mine (q).

6. Every lease to be renewed as aforesaid shall operate, and be 
to the same uses, and be liable to the same trusts, charges, incum­
brances, dispositions, devices, and conditions, as the lease surrendered

(m) R.S.O. (1897), vol. III., c. 340, s. 4; Imp. Act 11 Geo. IV. 
& 1 Will. IV. c. 65, s. 12.

(n) 11 Geo. IV. & 1 Will. IV. (1830) (Imp.), c. 65, s. 17; 
R.S.O. (1897), vol. III., c. 340, s. 8; R.S.B.C. (1897), c. 95, s. 12.

(o) R.8.O. (1897), vol. III., c. 340, s. 7; R.S.B.C. (1897), c. 
96, s. 11.

(p) In re Jackea (1868), 3 C.L.J. 69.
(q) R.S.O. (1897), vol. III., c. 340, e. 5; Imp. Act 11 Geo. IV. 

& 1 Will. IV. c. 65, s. 14.
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as aforesaid, was or would have been subject to in ci.se such sur­
render had not been made (r).

7. Where any person being under the age of twentv-one years, 
might, in pursuance of any covenant or agreement, not undi.r dis­
ability, be compelled to renew any lease made for the life or lives of 
one or more person or persons, or for any term or number of years 
absolute, or determinable on the death of one or more person or per­
sons, such infant, or his guardian in the name of such infant, by the 
direction of the said High Court of Justice, to be signified by an 
order to be made upon the petition or motion of such infant or his 
guardian, or of any person entitled to such renewal, from time to 
time, may accept of a surrender of such lease, and may make and 
execute a new lease of the premises comprised in such lease, for and 
during such number of lives, or for such term or terms determinable 
upon such number of lives, or for such term or terms of years abso­
lute, as was or were mentioned in the lease so surrendered at the 
making thereof, or otherwise as the Court by such order shall 
direct (»).

8. Where any person, being an infant under the age of twenty- 
one years, is seized or possessed of, or entitled to, any land in fee 
or in tail, or to any leasehold land for an absolute interest, and it 
shall appear to the High Court of Justice to be for the benefit of such 
person that a lease, or under-lease, should be made of such estate 
for term of years for encouraging the erection of buildings thereon, 
or for repairing buildings actually being thereon, or the working of 
mines, or otherwise improving the same, or for farming or other 
purposes, such infant, or his guardian in the name of such infant, 
may by the direction of the Hicrh Court of Justice, to be signed by 
an order to be made upon the petition or motion of such infant, or 
his guardian, make such lease of the land of such person, or any 
part thereof, according to his interest therein, and to the nature of 
the tenure of such estate, for such term of years, and subject to such 
rents and covenants, as the said Court shall direct; but in no such 
case shall any fine or premium be. taken, and in every such case the 
best rent, that can be obtained, regard being had to the nature of 
the lease, shall be reserved upon such lease; and the leases and 
covenants and provisions therein, shall be settled and approved of 
by the said Court, and a counterpart of every such lease shall be 
executed by the lessee therein to be named, and such counterparts 
shall be deposited for safe custody in the Court until such infant

(r) R.8.O. (1897). vol. III., c. 340, s. 0; Imp. Act 11 Geo. IV. 
A 1 Will. IV. c. 65, s. 15.

(a) R.S.O. (1897), vol. III., c. 340, s. 7; Imp. Act 11 Geo. IV. 
A 1 Will. IV. c. 65, s. 16.

Where 
infant com­
pellable to

renewal.

Lease or 
under-lease 
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authorized.
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shall attain twenty-one, but with liberty to proper parties to have 
the use thereof, if required, in the meantime, for the purpose of 
enforcing any of the covenants therein contained : Provided that no 
lease be made of the capital mansion house and park and grounds 
respectively held therewith, for any period exceeding the minority 
of any such infant (<).

Fines. 9. No renewed lease shall be executed by virtue of this Act, in
pursuance of any covenant or agreement, unless the fine (if any), 
or such other sum or sums of money ( if any ), as ought to be paid 
on such renewal, and such things (if any) as ought to he performed 
in pursuance of such covenant or agreement by the lessee or tenant, 
be first paid, and performed, and counterparts of every renewed lease 
to be executed by virtue of this Act shall be duly executed by the 
lessee (ti).

10. All fines, premiums, and sums of money, which shall be had 
received, or paid, for or on account of the renewal of any lease, by 
or on behalf of an infant, after a deduction of all necessary inci­
dental charges and expenses, shall be paid to his guardian, and be 
applied and disposed of for the benefit of such infant, in such man­
ner as the said Court shall direct (t>).

Effect of
leases, etc., gage, or other disposition, respectively, granted and accepted, exe- 
made under cuted, and made, by virtue of this Act, shall be deemed to be as 
the Act. valid, and lean), to all intents and nurnoses. as if the nerson hv
made under cuted, and made, by virtue of this Act, shall be deemed to be as

valid, and legal, to all intents and purposes, as if the person by 
whom, or in whose place, or on whose behalf, the same, respectively, 
shall be granted, accepted, executed and made, had been of full age, 
and had granted, accepted, made and executed the same (tc).

Authority of In Ontario, the authority of guardians with respect to
guardians. the charge and management of the real and personal pro­

perty of his ward is regulated by section 19 of the Act 
respecting Infants (x), which is as follows :

19. Unless where the authority of a guardian appointed or con­
stituted under sections 14 or 15 is otherwise limited, the guardian

(t) R.S.O. (1897), vol. III., c. 340, s. 8; Imp. Act 11 Geo. IV. 
â I Will. IV. c. 68, s. 17.

(u) R.S.O. (1897), vol. III., c. 340, s. 9; Imp. Act 11 Geo. IV. 
& 1 Will. IV. c. 05, s. 20.

(r) R.S.O. (1897), vol. III., c. 340, s. 10; Imp. Act 11 Geo. IV. 
& 1 Will. IV. <■. 68, e. 11.

(u>) R.S.O. (1897), vol. III., c. 340, s. 11; Imp. Act 11 Geo. IV. 
& 1 Will. IV. c. 65, a. 31.

(a?) R.S.O. (1897), c. 108.
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of any infant appointed or constituted under or by virtue of this Act 
during the continuance of his guardianship,

(1) Shall have authority to act for and on behalf of the said

(2) May appear in any Court and prosecute or defend any ac­
tion in his or her name.

(3) Shall have the charge and management of his or her estate 
real and personal, and the care of his or her person and education ( y ).

The application for a lease of an infant’s estate should 
be made to the Master in Chambers (z).

2. Lunatics.

Lunatics 
may grant

Act
respecting 
Lunatics (2).

(j/) In Nova Scotia, see R.S.N.S. (1900), c. 115, s. 7.
(z) Ont. Jud. Act, Rules No. 960 et seq.
(а) Imperial Loan Co. v. Stone, [1892] 1 Q.B. 599.
(б) Jenkins v. .Iforris ( 1880), 14 Ch.D. 674.
(c) Molt on v. Camroux (1848), 2 Ex. 503; 4 Ex. 17; Beavan 

v. McDonnell (1854), 9 Ex. 309; 10 Ex. 184.
(d) R.S.O. (1897), vol. III., c. 341. This is a re-enactment of 

part of the Imperial Act 11 Geo. IV. & 1 Will. IV. (1830), c. 65.

A person of unsound mind not so found by inquisition 
may make a lease, but it may be avoided by him, or at his 
instance, if the lessee was aware of his condition and took 
advantage of it (a). But the existence of insane delusions 
in the mind of the lessor, even though connected with the 
subject matter of the lease, is not sufficient to avoid it, un­
less he was thereby rendered incompetent to deal with his 
property (b).

If the lessee acts in good faith, and the contract has been 
executed and completed, it cannot be set aside by the lunatic 
or those who represent him (c).

The power of the Court to authorize the surrender and 
renewal, and the granting and taking of leases by or on 
behalf of lunatics is provided by the Act respecting Luna­
tics (2), (d), of which sections 4 to 13 inclusive are as 
follows :
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4. Where any person, being lunatic, is entitled to any lease made 
or granted for the life or lives of one or more person or persons, or 
for any term of years, either absolute or determinable upon the 
death of one or more person or persons, or otherwise, the committee 
of the estate of such person may apply to the High Court of Justice 
by petition or motion, and, by the order and direction of the said 
Court, such committee may be enabled from time to time, by deed in 
the place of such lunatic, to surrender such lease and accept and take, 
in the name, and for the benefit, of such lunatic, a new lease of the 
premises comprised in such lease surrendered by virtue of this Act, 
for and during such number of lives, or for such term of years, 
absolute or determinable ns aforesaid, ns was mentioned or contained 
in the lease so surrendered at the making thereof, or otherwise as the 
said Court shall direct.

5. Every sum of money, and other consideration, paid by a com­
mittee, or other person, as a fine, premium, or income, for the re­
newal of any such lease, and all reasonable charges incident thereto, 
shall be paid out of the estate or effects of the lunatic for whose 
benefit the lease shall be renewed, or shall be a charge upon the 
leasehold premises, together with interest for the same, as the said 
Court shall direct and determine.

6. Every lease to be renewed as aforesaid shall operate and be 
to the same uses, and be liable to the same trusts, charges, incum­
brances, dispositions, devices, and conditions, as the lease surrendered 
as aforesaid was, or would have been subject to, in case such sur­
render had not been made.

7. Where any person being lunatic, is, or shall be, entitled, or 
has a right, or, in pursuance of any covenant or agreement, might, 
if not under disability, be cômpelled, to renew any lease made or to 
be made for the life or lives of one or more nerson or persons, or 
for any term or numbers of years absolute, or determinable on the 
death of one or more person or persons, or otherwise, the committee 
of the estate of such lunatic, in the name of such lunatic, may, by 
the direction of the High Court of Justice, to be signified by an order 
to be made in a summary way upon the petition of such committee, 
or of any person entitled to such renewal, accept of a surrender of 
such lease, and make and execute to any person a new lease of the 
premises comprised in such lease to be surrendered by virtue of this 
Act, for and during such number of lives, or for such term of years 
determinable upon such number of lives, or for such term of years 
absolute, as were mentioned or contained in such lease so surrendered 
at the making thereof, or otherwise as the said Court by such order 
shall direct; and this provision shall extend as well to cases where 
the lunatic shall not be compellable to renew, but it shall he for his
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benefit to do so, as to cases where a renewal might be effectually 
enforced against the lunatic if of sound mind.

8. No renewed lease shall be executed by virtue of this Act, in Fines, etc. 
pursuance of any covenant or agreement, unless the fine (if any),
or such other sum or sums of money (if any), as ought to he paid 
on such renewal, and such things (if any) as ought to be performed 
in pursuance of such covenant or agreement by the lessee or tenant, 
be first paid, and performed, and counterparts of every renewed lease 
to be executed by virtue of this Act shall be duly executed by the

9. All fines, premiums, and sums of money, which shall be had 
received, or paid, for, or on account of, the renewal of any lease in 
the name of a lunatic, after a deduction of all necessary incidental 
charges and expenses, shall be paid to the committee of the estate of 
such lunatic, and he applied and disposed of for the benefit of such 
lunatic, in such manner as the said Court, shall direct ; but upon 
the death of such lunatic, all such sums of money as shall arise by 
such fines or premiums, or so much thereof as shall remain un­
applied for the benefit of such lunatic at his death, shall, as between 
the representatives of the real and personal estates of such lunatic, 
be considered as real estate, unless such lunatic shall be a tenant for 
life only, and then the same shall be considered as personal estate.

10. Where any person, being a lunatic, is seized, or possessed, Committee 
of any land, either for life, or for some other estate, with power of may exer- 
granting leases, and taking fines, reserving small rents on such leases ei,8® P°wer 
for one, two, or three, lives in possession or reversion, or for some
number of years determinable upon lives, or for any term of years 
absolutely, such power of leasing which is, or shall be, vested in such 
person, being lunatic and having a limited estate only, shall and may 
be executed by the committee of the estate of such person under the 
direction and order of the High Court of Justice.

11. Where any person, being lunatic, is seized, or possessed, of, Court may 
or entitled to, any land in fee, or in tail, or to any leasehold land authorize 
for an absolute interest, and it shall appear to the High Court of lunatic’s 
Justice to be for the benefit of such person that a lease or under-lease |lin(js 
should be made of such estates for terms of years, for encouraging 
the erection of buildings thereon, or for repairing buildings actually 
being thereon, or otherwise improving the same, or for farming or 
other purposes, the High Court of Justice may order and direct the 
committee of the estate of such lunatic to make such lease of the 
land of such person, or any part thereof, according to his interest 
therein, and to the nature of the tenure of such estate for such term 
of years, and subject to such rents and covenants, as the said Court 
shall direct.
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12. Nothing in the Act contained shall extend to subject any 
part of the estates of any person being lunatic, to the debts or de­
mands of his creditors, otherwise than as the same are now subject 
and liable by due course of law, but only to authorize the High Court 
of Justice to make order in such cases as are hereinbefore mentioned, 
when the same shall be deemed just and reasonable, or for the benefit 
or advantage of such lunatic.

13. Every surrender, and lease, agreement, conveyance, mort­
gage, or other disposition, respectively granted, and accepted, exe­
cuted, and made, by virtue of this Act, shall be and be deemed as 
valid and legal to all intents and purposes as if the person by whom, 
or in whose place, or on whose behalf, the same respectively shall 
be granted, or accepted, executed, and made, had been of sane mind, 
and had granted, accepted, made, and executed the same.

In Ontario, under the Act respecting Lunatics (1), the 
committee of the estate of a lunatic may petition the Court 
for authority to lease or sell his real estate for payment of 
debts; and a lease made in pursuance of an order of the 
Court will be as valid as if executed by the lunatic when 
of sound mind (e).

In Manitoba a similar provision is contained in the 
Lunacy Act (/).

In British Columbia under the Lunacy Act of that pro­
vince the Judge in lunacy may authorize and direct the 
committee of the estate of a lunatic to grant leases of any 
property of the lunatic for building, agricultural or other 
purposes ; to grant leases of minerals forming part of the 
lunatic’s property, whether the same have been already 
worked or not, and either with or without the surface or 
other land; to surrender any lease and accept a new lease; 
to accept a surrender of any lease and grant a new lease; 
and to execute any power of leasing vested in a lunatic 
having a limited estate only in the property over which the 
power extends (g).

(r) R.S.O. (1897), c. 05, ss. 11 ami 15.
if) R.8.M. (1902), c. 103, *. 23.
(.<i) R.S.B.C. (1897), c. 120, s. 34. These provisions are similar 

to those contained in the English Lunacy Act (1890), 53 Viet. c. 5.
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The power to authorize leases of a lunatic’s property 
under that Act extends to property of which the lunatic is 
tenant in tail, and every lease granted pursuant to any 
order is binding on the issue of the lunatic and all persons 
entitled in remainder and reversion expectant upon the 
estate tail of the lunatic, including the Crown ; and every 
person to whom from time to time the reversion expectant 
upon the lease belongs, upon the death of the lunatic, will 
have the same rights and remedies against the lessee, his 
executors, administrators, and assigns, as the lunatic, or his 
committee would have had {h).

Leases authorized to be granted and accepted by or on 
behalf of a lunatic under the Act may be for such number 
of lives, or such term of years, at such rent and royalties, 
and subject to such reservations, covenants and conditions 
as the Judge in lunacy approves (»).

In Nova Scotia a guardian appointed under the Lunacy 
Act has power to manage the estate of the lunatic (j). Pro­
vision is also made for the appointment of a guardian of an 
inebriate who shall have the power to manage his estate (k).

3. Married Women.

At common law, a lease made by a married woman, 
without the concurrence of her husband, of her lands not 
settled to her separate use, was absolutely void (l). And a 
lease made by a man of his wife’s land without her con­
currence in the lease, was determined by the death of the 
lessor during the term, and his widow or her assigns might

(h) R.8.B.C. (1897), c. 120, a. 30.
(i) R.S.B.C. (1897), c. 120, a. 37.
(/) R.8.N.8. (1900), c. 125.
(&) R.S.N.S. ( 1900), c. 120. See also ns to habitual drunkards, 

R.S.M. (1902), c. 103.
(1) 1 Platt on Leases; Enrich v. Sullivan (1800), 25 U.C.R. 105.

Nova Scotia.

Married
women.
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eject the lessee without notice to quit or demand of posses­
sion (m).

But under the various statutes relating to the property 
of married women, a married woman may dispose of her 
separate property in the same manner as if she were un­
married (n).

Since a power to sell includes by implication a power to 
lease, it follows that a married woman may grant leases as 
effectually as if she were unmarried (o), and the concur­
rence of her husband is not necessary (p).

By sections 42 and 43 of the Settled Estates Act (g), 
it is provided that any person entitled to the possession, or 
to the receipt of the rents and profits of land in the right of 
his wife may grant leases thereof, subject to the provisions 
of the Act, for any term not exceeding twenty-one years, 
which will be valid against his wife, and all persons claim­
ing under her, or entitled to estates subsequent to her estate. 
The terms and conditions under which such leases may be 
made, have been set forth in an earlier part of this 
chapter (r).

The non-execution by the wife of a lease to her and to 
her husband, containing covenants to be performed by her, 
does not render her incapable of taking thereunder (s).

(m) Bums v. Me Adam (1805), 24 U.C.R. 449.

(») R.S.O. (1897), c. 103; R.S.N.S. (1900), c. 112; R.S.M. 
(1902), c. 100; R.S.C. (1880), (Territoricn Real Property Act), 
c. 61; R.S.B.C. (1897), c. 130.

(o) Knapp v. King (1875), 15 N.B.R. 309.

(P) Bryson v. Ontario and Quebec Railway Co. (1885), 8 Ont. 
380; In re Coulter (1885), 8 Ont. 530; In re Koukle (1887). 14 
Ont. 183; Wylie v. Fra in plan (1889), 17 Ont. 516; Cameron v. 
Walker (1890), 19 Ont. 212; Hartley v. Mayeoek (1897), 28 Out. 
508.

(q) R.S.O. (1897), c. 71.
(r) Section 1, h.-s. 4.

(«) Britton v. Knight (1879), 29 V.C.C.P. 507.
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A married woman apart from enabling statutes can take 
a lease during the time of her husband’s imprisonment for 
felony (().

4. Corporations.

At common law, a lay corporation being merely an arti­
ficial person could make and take leases as freely and effec­
tually as a natural person ; but the demise must be under 
its common seal (u).

Although a lease by an incorporated company may be 
void in consequence of the same having been executed with­
out the corporate seal, still if the lessee enters and holds 
under the lease he will be liable for all rents reserved there­
by during the time of his occupation (v).

By The Mortmain and Charitable Uses Act, 1902(w), 
it is provided that land shall not be assured under penalty 
of forfeiture, to any corporation in mortmain except on the 
authority of a license from the Crown, or a statute for the 
time being in force (a;).

An assurance is by the Act declared to include a 
lease (y).

By section 4, the Lieutenant-Governor in Council is em­
powered to grant a license to a corporation to acquire land 
in mortmain, and to hold it in perpetuity or otherwise.

When a power to sell lands is given by statute to a cor­
poration, it includes by implication a power to lease(z).

(l) Crocker v. Sotcdcn (1873), 33 U.C.R. 397.
(m) 1 Platt on Leases, 147.
(v) Findlayson v. Elliott (1874), 21 Gr. 325.
(W) KAO. (1897), vol. III., e. SSL «UA in taken from the 

Imperial Acts in which the various Mortmain Acts have been con- 
■ottdated, SI à SI Viet. e. 4-2. and 64 â 66 Viet. e. 73.

(x) Sec. 3.
(y) Sec. 2.
(») In re Female Orphan Asylum (1807), 15 W.R. 1056; 17 

L.T. 59.

Corpora -

Lease must 
Iw* under 
Seal.

Mortmain
Act.

License.
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Property of 
the Crown.

Companies
Act.

The power of corporations to acquire, hold and dispose 
of lands is usually regulated by their charters, or by the 
general or special Acts under which they are created or by 
some subsequent Act.

Leases made by or for the Crown, which is a corporation 
sole, are restricted, unless made under special statutes, to 
terms of thirty-one years or three lives (a).

The power to grant leases of property of the Crown, 
under certain terms and conditions, for purposes of mining, 
fishing, grazing, cutting pulpwood, timber, hay, and for 
other purposes, is vested by various Acts of Parliament, and 
of the Provincial Legislatures, in the Governor in Council, 
the Lieutenant-Governor in Council, or in some member or 
officer of the Government having jurisdiction in the pre 
mis ea(b).

Under The Companies Act, 1902(c), a company may ac­
quire, hold, mortgage, sell and convey any real estate re­
quisite for the carrying on of the undertaking of the com­
pany, and shall, if incorporated under the Act, forthwith 
become and be invested with all property and rights, real 
and personal, theretofore held by it or for it under any 
trust created with a view to its incorporation, and with all 
the powers, privileges and immunities requisite or inci­
dental to the carrying on of its undertaking, as if it was 
incorporated by a special Act of Parliament, embodying the 
provisions of this Act and of the letters patent.

(а) 1 Anne, c. 7, s. 5.
(б) The Dominion Lands Act, R.8.C. (1880), c. 54; R.S.C. 

(1880), c. Mt 67 A M Viet. (Dora.) (1194), e. M; l Idw. VII.
(Dorn.) (1001), e. 20; 01 Viet. (1808) (Dorn.), c. 34; The Fisheries 
Act, R.S.C. (1880), e. 06; The Public Lands Act, R.S.O. ( 1897). 
c. 28; The Mines Act, R.S.O. ( 1897), c. 30; The Ontario Fisheries 
Act. R.S.O. (1807), c. 285; The Mines Act, R.S.M. (1902), c. 113; 
The Provincial Lands Act, R.S.M. (1002). e. 135; The Land Act, 
R.S.B.C. (1807), c. 113; 1 Edw. VII. (1001) (B.C.), c. 30.

(c) 2 Edw. VII. (Dom.), c. 15, ft. 21.



PARTIES MAKING AND TAKING LEASES. 161

Under The Bank Act(d), a bank may acquire and hold 
real and immovable property for its actual use and occupa­
tion and the management of its business, and may sell or 
dispose of the same, and acquire other property in its stead 
for the same purposes.

Under The Companies Clauses Act(e), every company 
incorporated under any special Act, shall be a body cor­
porate under the name declared in the special Act, and may 
acquire, hold alienate and convey any real property neces­
sary or requisite for the carrying on of the undertaking of 
such company, and shall be invested with all the powers, 
privileges and immunities necessary to carry into effect the 
intention and objects of this Act, and of the special Act, 
and which are incident to such corporation, or are expressed 
or included in “The Interpretation Act.”

By The Ontario Companies Act(f), power is given to 
every company incorporated under it, to acquire by pur­
chase, lease or other title, and to hold, use, sell, alienate and 
convey any real estate necessary for the carrying on of its 
undertaking and the company shall, upon its incorporation, 
become and be invested with all the property and rights, 
real and personal, theretofore held by or for it under any 
trust created with a view to its incorporation.

It is provided, however, that, unless other special statu­
tory enactments apply, no parcel of land, or interest there­
in at any time acquired by the company and not required 
for its actual use and occupation, or not held by way of se­
curity, or not situate within the limits, or within one mile 
of the limits of any city or town in this Province, shall be 
held by the company, or by any trustee on its behalf, for a 
longer period than seven years after the acquisition thereof,

Bank Act.

Companies 
Clauses Act.

Ontario
Companies
Act.

(d) R.8.C. (1886), c. 120, s. 47.
(e) R.8.C. (1886), c. 118, s. 6. 
(/) R.S.O. (1897), c. 191, a. 26.

BELL—11
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Mining
Companies.

Railways.

but shall be absolutely sold and disposed of, so that the com­
pany shall no longer retain any interest therein unless by 
way of security; and that any such parcel of land, or any 
interest therein not within the exceptions mentioned, held 
by the company for a longer period than seven years, with­
out being disposed of, shall be forfeited to II is Majesty for 
the use of the Province.

The Lieutenant-Governor in Council may, however, ex­
tend the period from time to time not exceeding in the 
whole twelve years.

It is further provided that no such forfeiture shall take 
effect, or be enforced until the expiration of at least six 
calendar months after notice in writing to the company of 
the intention of Ilia Majesty to claim such forfeiture; and 
it shall be the duty of the company to give the Lieutenant- 
Governor in Council, when required, a full and correct 
statement of all lands at the date of such statement held by 
the company, or in trust for the company, and subject to 
these provisions.

By The Ontario Mining Companies Incorporation 
Act(g), a company incorporated thereunder is em­
powered to acquire by purchase, lease or other legal title, 
mines, mining lands, easements, mineral properties, or any 
interest therein, minerals and ores, and mining claims, op­
tions, powers, privileges, water and other rights, and either 
absolutely or conditionally, and either solely or jointly with 
others, and as principals, agents, contractors or otherwise, 
to lease, mortgage, place under license, hypothecate, sell, 
dispose of and otherwise deal with the same or any part 
thereof, or any interest therein.

A railway company incorporated under the provisions 
of The Railway Act of Ontario(h), is empowered to receive,

(0) R.S.O. (1897), c. 197, 8. 4. 
(h) R.S.O. (1897), c. 207, s. 9.



PARTIES MAKING AND TAKING LEASES. 163

hold and take all voluntary grants and donations of land 
or other property made to it, to aid in the construction, 
maintenance and accommodation of the railway, but the 
same shall be held and used for the purpose of such grants 
or donations only; and to purchase, hold and take of any 
corporation or person any land or other property necessary 
for the constniction, maintenance, accommodation and use 
of the railway, and also to alienate, sell or dispose of the 
same.

A street railway company is authorized under The Street 
Railway Act(i), to enter into any agreement with any other 
company lawfully authorized to enter into the same, or with 
any person for leasing, hiring, or using, any electric motors, 
carriages, cars, rolling stock and other movable property 
from such company or person, for such time and on such 
terms as may be agreed on ; and also to enter into agree­
ments with any railway company lawfully authorized, for 
the use by any contracting company of the electric motors, 
carriages, cars, rolling stock and other movable property of 
the other, for the running of the cars or carriages of the 
company over the track of any other railway company, with 
the consent of such company, on such terms as to compensa­
tion and otherwise as may be agreed on.

A company incorporated under The Electric Railway 
Act{j)f is authorized to purchase and hold, and, when au­
thorized in the manner mentioned in the Act, to take of any 
corporation or person any land or other property necessary 
for the construction, maintenance, accommodation and use 
of the railway, and also to alienate, sell or dispose of the 
same ; and to enter into any agreement with any other com­
pany, lawfully authorized to enter into the same, or with 
any person, for leasing, hiring or using any electric motors,

Street
Railways.

Electric
Railways.

(i) R.S.O. (1897), c. 208, s. 14. 
(;) R.S.O. (1897), c. 209.
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Hospital v. 
Knotts.

carriages, cars, rolling stock and other movable property 
from such company or person for such time and on such 
terms as may be agreed on.

A railway or canal company cannot lease the concern or 
delegate its powers for a specified term, without the sanc­
tion of the Legislature. This principle was held applicable 
to a railway company which had no power of taking land 
compulsorily, but had other special powers and privileges 
under its Act of incorporation(k).

A benevolent, provident or other like society may(t), in 
pursuance of a resolution assented to by a majority of the 
members present at a general meeting especially called for 
that purpose, of which public notice shall be given in the 
manner provided by the by-laws, lease any lands of the so­
ciety.

A lease granted by the governors of a hospital, con­
trary to the provisions of the statute, 13 Elizabeth, chapter 
10, section 3, is absolutely void. An eleemosynary corpora­
tion is within the meaning and operation of that statute. 
A lease of land belonging to such a corporation, not in con­
formity with the provisions of the third section of that stat­
ute, is, therefore, absolutely void(m).

In Magdalen Hospital v. Knotts(m), the governors of 
Magdalen Hospital in 1773 granted a lease of certain land 
of the hospital for ninety-nine years, at the rent of “one 
peppercorn (if lawfully demanded).” The only covenants, 
on the part of the lessee, were to indemnify the governors 
from all taxes during the term, and to surrender the pre­
mises at its end ; and, on the part of the governors, for quiet 
enjoyment. No act had been done to avoid the lease, or to 
interfere with the persons holding the land. In July, 1876,

(k) Hinckley v. Oilderslecve (1872), 10 Gr. 212.
(l) R.8.O. (1897), c. 211.
(m) Magdalen Hospital v. Knotts (1879), 4 App. Cas. 324.
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the governors brought an action in Chancery to recover 
possession of the land thus leased. It was held that the 
lease was absolutely void within the provisions of the stat­
ute, 13 Elizabeth, chapter 10, and consequently the right of 
the governors to re-enter on the land existed from the mo­
ment of the execution of the lease, and that right not hav­
ing been sought to be enforced till now, was barred by the 
Statute of Limitations. If any rent, however small, had 
been reserved and received, it would have created the legal 
relation of a tenancy from year to year, and the Statute of 
Limitations could not have run.

In Manitoba foreign companies may obtain a license to 
carry on business and will thereupon have the same power 
and privileges as if incorporated there(n).

By section 657 of The Municipal Act{nn), the corpora­
tion of any township or county, wherever minerals are 
found, may sell or lease, by public auction or otherwise, the 
right to take minerals found upon, or under, any roads over 
which the township or county has jurisdiction, if considered 
expedient so to do.

Under section 534, the council of a township, city, town 
or village may pass by-laws for acquiring and holding, by 
purchase or otherwise for the public use of the municipal­
ity, lands situate outside the limits of the municipality ; but 
such lands so acquired shall not form part of the munici­
pality, but shall continue and remain as of the municipal­
ity where situate ; and the council of a township may pass 
by-laws for acquiring lands in any town or village within 
or partly within, the original boundaries of the township, 
for the purpose of erecting thereon a town hall, or for rent­
ing or acquiring a hall, within such town or village, for the 
purpose of a town hall.

Municipal
Act.

(n) R.S.M. (1902), c. 28, b. 2. 
(nn) R.S.O. (1897), c. 223.
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Power is also given by section 579 to every municipality 
to sell, assign or lease its market fees.

It has been held in England that where a municipal cor­
poration, empowered by charter to hold lands, tenements 
and hereditaments, and goods and chattels, has obtained an 
order from the Board of Trade conferring a right of regu­
lating an oyster fishery under the Sea Fisheries Act, 1868, 
it may lawfully take a lease of the foreshore of the fishery 
to enable it to carry out the purposes of the order(o).

(o) Truro Corporation v. Rowe, [1902] 2 K.B. 709.



CHAPTER X.

REGISTRATION.

Registration of certain leases is required by statute. 
Some leases must be registered, in order to preserve the 
rights of the lessees under them ; some leases cannot take 
effect until registered.

In Ontario, it is provided by the Registry Act (a), 
that every lease for a term not exceeding seven years shall 
be adjudged fraudulent and void, as against any subse­
quent purchaser or mortgagee of the lands or any part 
thereof comprised in it, for valuable consideration with­
out actual notice, unless it is registered in the manner 
required by the Act. By section 87 of the Act it is pro­
vided as follows :

87. After any grant from the Crown of lands in Ontario, and 
letters patent issued therefor, every instrument affecting the lands 
or any part thereof comprised in the grant, shall be adjudged fraudu­
lent and void against any subsequent purchaser or mortgagee for 
valuable consideration without actual notice, unless such instrument 
is registered, in the manner herein directed, before the registering 
of the instrument under which the subsequent purchaser or mort­
gagee claims.

By section 2, it is enacted that the word “instrument” 
shall include a lease. The Act does not extend to any 
lease for a term not exceeding seven years, where actual 
possession goes alopg with the lease. This is provided by 
section 39, which is as follows :

39. This Act shall not extend to any lease for a term not ex­
ceeding seven years, where the actual possession goes along with the

Registre-

Leases for 
more than 
7 years void 
unless 
registered.

(a) R.8.O. (1897), c. 136. ss. 39, 87 and 92.
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lease ; but it shall extend to every lease for a longer term than 
seven years.

The registration of an instrument under the Act is 
declared to have the effect of constituting notice of the 
instrument to all persons claiming any interest in the 
lands subsequent to such registration, as provided by sec­
tion 92, which is as follows :

92. The registration of any instrument, under this Act, or any 
former Act, shall constitute notice of the instrument, to all persons 
claiming any interest in the lands, subsequent to such registration, 
notwithstanding any defect in the proof for registration, but never­
theless it shall continue to be the duty of every registrar not to 
register any instrument, except on such proof as is required by this 
Act.

It is further provided by section 97 that “Priority of 
registration shall prevail, unless before the prior registra­
tion there has been actual notice of the prior instrument 
by the party claiming uhder the prior registration” (6).

In Manitoba, it is provided by the Real Property Act 
(c), that the land mentioned in any certificate of title 
granted under the Act shall, by implication and without 
any special mention in the certificate of title, unless the 
contrary be expressly declared, be deemed to be subject 
to any unregistered subsisting lease or agreement for a 
lease for a period not exceeding three years, where there 
is actual occupation of the land under the same.

In British Columbia, it is provided by the Torrens 
Registry Act (d), that no lease of land subject to any 
prior registered mortgage or incumbrance, shall be valid 
and binding against the mortgagee or incumbrancee, un­
less such mortgagee or incumbrancee shall have consented 
to such lease prior to the same being registered.

(6) In Manitoba, see R.S.M. ( 1902), c. 150, ss. 26 and 67. 
(o) R.S.M. (1902), c. 148. s. 70.
(d) 62 Viet. (1899), c. 62, s. 73.
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It has been held that a lease for four years, with a 
covenant to renew for four years more, where possession 
is taken by the lessee, is not within the section requiring 
leases exceeding seven years to be registered, and that the 
covenant for renewal was enforceable as against subse­
quent mortgagees of the lessor (e).

Under the Registry Act of Nova Scotia (/), it has been 
held that an endorsement of renewal on a lease does not 
require registration, not being a “deed” within section 
18, nor a “lease” within section 25, and that the latter 
section only applies to a lease for years and not to a lease 
for lives(flf).

In England, under the Bills of Sale Acts of 1878 and 
1882, which apply expressly to instruments giving powers 
of distress by way of security, it has been held that an 
attornment in a mortgage deed, jo be valid, as creating 
the relation of landlord and tenant with the usual right 
of distress, must be registered as a bill of sale in pur­
suance of those Acts (h).

But it would seem that, in the absence of express en­
actment, such instruments do not require registration for 
their validity (t).

Under the Settled Estates Act of Ontario (j), it is 
provided, that a lease executed in pursuance of the exer­
cise of any of the powers conferred by the Act, shall not 
take effect until registered in the proper registry or land

(e) Latch v. Bright (1870), 10 Gr. 633 ; see also Doe d. King­
ston Building Society v. Rainsford (1852), 10 U.C.R. 236.

(f) R.S.N.S., 5th series, c. 84.
(g) remette v. Clinch (1894), 26 N.S.R. 410; 24 S.C.R. 385.
(fc) Green v. Marsh, [1892] 2 Q.6. 330.
(i) Trust and Loan Co. v. Lawraaon ( 1881), 6 Ont. App. 286, 

affirmed 10 S.C.R. 679; In re Stockton Iron Furnace Co. (1879), 10 
Ch.D. 335.

(/) R.S.O. (1897), c. 71, s. 32.

Lease for 4 
years with 
right of 
renewal for

Nova Scotia.

Registra-

attornments.

Settled
Estates Act.
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titles office where the lands are situate. Section 32 of the 
Act is as follows:

32. Deeds, mortgages, leases and other instruments executed in 
pursuance of the exercise of any of the powers conferred by this Act 
shall not take effect until registered in the proper registry or land 
titles office where the lands arc situate, and in the case of leases, the 
lease or duplicate to be registered shall be executed by the lessee as 
well as the lessor (k).

This section applies not only to leases authorized by 
the Court, but also to leases authorized by the Act to be 
made by tenants for life and others, without any appli­
cation to the Court (l).

It would seem that registration is necessary under this 
Act even in cases where the term is for less than seven 
years (w).

A lease made by a tenant in tail for a term exceeding 
twenty-one years is inoperative unless registered (n).

Land Titles 
Act.

In Ontario, it is provided by the Land Titles Act (o), 
that any person entitled to, or capable of disposing of, or 
any person who has contracted to buy for his own benefit, 
leasehold land held under a lease for a life or lives, or 
determinable on a life or lives, or for a term of years of 
which more than 21 are unexpired, or in respect of which 
the lessee or his assigns is or are entitled to a renewal 
term, or succession of terms amounting with the portion 
unexpired of the current term to 21 years or over, or to a

(fc) In Manitoba, sec R.S.M. (1002), c. 148, s. 102; in the 
Northwest Territories, see R.S.C. (1886), c. 61, s. 59 (The Territories 
Real Property Act).

(l) R.S.O. (1897), c. 71, ss. 3, 32, and 42; see chapter IX.
(m) Section 42, where a lease is authorized for any term not 

exceeding 21 years.
(n) R.S.O. (1897), c. 122, s. 30; see R.S.O. (1897), vol. III., 

c. 330, s. 34.
(o) R.S.O. (1897), c. 138, s. 19. In Manitoba, see the Real Pro­

perty Act, R.S.M. (1902), c. 148; in the Northwest Territories, see 
the Territories Real property Act, R.S.C. (1886), c. 51; in British 
Columbia, see 62 Viet. (1899), c. 62.
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renewal for a life or lives, whether subject or not to in­
cumbrances, may apply to the master of titles to be 
registered as owner of such leasehold land in the manner 
prescribed by the Act (p).

In the Northwest Territories, it is provided by The 
Territories Real Property Act (q), that no instrument, 
until registered under the Act, shall be effectual to pass 
any estate or interest in any land, except a leasehold 
interest for three years or for a less period.

(p) For further provisions respecting registration under the 
Land Titles Act, R.S.O. (1897), c. 138, see sections 19 et seq.

(Ç) R.8.C. (1886), c. 61, s. 69.

Northwest
Territories.
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TERMS OF THE RELATIONSHIP.
CHAPTER XI.

LESSEE’S RIGHT TO POSSESSION AND QUIET 
ENJOYMENT.

1. Lessee's Right to Possession.
2. Implied Covenant for Quiet Enjoyment.
3. Express Covenant for Quiet Enjoyment.

(a) Acts of Persons Claiming “By, From or Under” 
the Lessor.

(b) Lawful Acts.
(c) What Acts Constitute a Breach.
(d) Damages.

1. Lessee's Right to Possession.

Upon the execution of a valid instrument of demise 
containing an express covenant to give possession, or 
words from which such a covenant may be implied, the 
lessee is entitled to possession from the lessor. The lessor 
is bound to do more than simply deliver the lease to the 
lessee; it Ls his duty to put the lessee in possession. 
Where the demise is by deed, an action may be main­
tained on an implied covenant to give possession, when 
there are any proper words to create a covenant by impli­
cation ; and it would appear that the word “demise” will 
have that effect (a).

(a) Rounders v. Roe ( 1867), 17 U.C.C.P. 344; Coe v. C/ai/ 
(1820), 5 Bing. 440; 30 R.R. GOO; Jinks v. Edwards (1850), 11 
Ex. 775.
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The use of the word “lease” in an instrument of Implied 
demise has been held not to imply a covenant to give pos- give 
session (b). And it has been questioned whether the P°8«*BHion. 
words “lease and to farm let” imply a covenant to give 
possession on the day when the term is to commence (c).

It has been held that a refusal of the lessor to give the 
lessee possession or preventing him from taking possession, 
is a breach of an implied covenant for quiet enjoy­
ment (d).

Under an implied covenant to give possession, a lessee Ejectment, 
may maintain an action of ejectment against the lessor, if 
he is in possession, or against a stranger who has taken 
possession under a subsequent lease (e). But where a 
lessor granted a lease for three years from the 1st of May, 
and the lessee covenanted that, on or before the 1st of 
May, he would give two sufficient sureties for the per­
formance of his covenants in the lease, it was held that 
the giving of such security was a condition precedent to 
the lessee’s right to possession under the lease(/).

A lessee may also maintain an action for damages for Damages, 
the breach of a covenant to give possession (g).

An action by the intended lessee would not lie at law Agreement 
to recover possession under an agreement for a lease, or tor a lease, 
under a lease for more than three years that was void at 
law for want of a seal (h).

Under a verbal lease, or more properly, a verbal agree- Verbal lease, 
ment for a present demise, although for a term less than

(b) Ross v. Massingberd (1802), 12 U.C.C.P. 02.
(o) Harvey v. Ferguson (1852), 9 U.C.R. 431.
(d) Smart v. Stuart (1837), 6 O.S. 301.
(e) Cleveland v. Boice (1802), 21 U.C.R. 009.
(f) Murphy v. Scarth (1858), 10 U.C.R. 48.
(0) Thompson v. Crawford (1804), 13 U.C.C.P. 53.
(h) Hurley v. McDonell (1853), 11 U.C.R. 208; Drury v. Mae- 

namara (1855), 5 E. & B. 012.
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three years, a lessee before entry takes no interest, and 
cannot maintain an action for possession or for damages 
if possession is refused him. Such an agreement is a con­
tract concerning an interest in lands within the meaning 
of the fourth section of the Statute of Frauds, which pro­
vides that no action shall be brought upon it (t).

In an action by a tenant against his landlord for refus­
ing to give him possession of the demised premises, the 
proper measure of damages is the difference between what 
the tenant agreed to pay for the premises and what they 
were really worth. It is not open to the tenant to show 
that he rented the premises for the purpose of carrying 
on a certain business, of which ;the landlord was aware, 
and that he could not procure other premises, and to 
claim the profits which he might have made in such busi­
ness if lie had been let into possession(j).

A lessee, before entry, cannot maintain an action of 
trespass against a stranger trespassing on the lands, since 
actual possession is necessary to maintain such an 
action (k). It is not necessary, however, that the lessee 
should be personally in occupation of the lands to entitle 
him to bring an action of trespass; passession by his ser­
vant or agent is sufficient (Z).

2. Implied Covenant for Quiet Enjoyment.

In the absence of an express covenant for quiet enjoy­
ment, a covenant on the part of the lessor may be implied.

(») Moore v. Kay (1883), 5 Ont. App. 201.
(/) Marrin v. Graver (1885), 8 Ont. 39; Ward v. Smith (1822), 

11 Price 19, not followed; Jacques v. Millar (1877), 6 Ch.D. 153, 
discussed.

(k) Wallis v. Hands, [1893] 2 Ch. 75; Dacksteder v. Baird 
(1849), 5 U.C.R. 591; Harrison v. Blackburn (1864), 17 C.B.N.S. 
678.

(l) Bertie v. Beaumont (1812), 16 East 33. As to the right of 
a lessee to maintain an action for damages resulting from with­
drawal of lateral support, see McCann v. Chisholm (1883), 2 Ont. 
506; Backus v. Smith (1881), 6 Ont. App. 341.
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There appears to be some difference of judicial 
opinion on the question under what circumstances such a 
covenant arises by implication, although it is well settled 
that the use of the word “demise,” in the instrument of 
lease, implies a covenant for quiet enjoyment (m).

Thus, in one case it has been held that a covenant for 
quiet enjoyment is not implied from the mere existence of 
the relation of landlord and tenant, but from the use of 
words in the instrument creating that relation, such as the 
word “demise.” having a known legal operation (w).

In a more recent case it was held that an undertaking 
by the lessor for quiet enjoyment is to be implied from 
the mere relation of landlord and tenant (o).

In a case yet more recent, it was decided that an 
absolute covenant for quiet enjoyment is not always to be 
implied from the relation of landlord and tenant, or from 
the use of the w’ord “let,” in the instrument creating 
that relation (p).

In Jones v. Lavington (q), by an agreement not under 
seal, but operating as an immediate demise, the defendant 
agreed to “let” to the plaintiff certain premises for the 
term of three years. The defendant was himself a lessee 
of the premises, which, by the terms of the lease to him, 
were subject to a restrictive covenant, of which the plain­
tiff had no notice, as to carrying on business thereon. The 
plaintiff entered into possession, and carried on his busi­
ness on the premises until restrained by an injunction

(m) Uaynea v. Lloyd, [1895] 2 Q.B. 610.
(n) Baynea v. Lloyd, [1895] 2 Q.B. 010.
(o) Budd-Bcott v. Daniel, [1902] 2 K.B. 351, following Bandy 

v. Cartwright (1853), 8 Ex. 913, and Hall v. City of London Brewing 
Co. (1862), 2 B. A S. 737; Baynea v. Lloyd, [1895] 2 Q.B. 610, dis­
sented from.

(p) Jonea v. Lavington, [1903] 1 K.B. 253; Baynea v. Lloyd, 
[1895] 2 Q.B. 610, considered.

(q) Jones v. Lavington, [1903] 1 K.B. 253.
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obtained by the superior landlord. In an action for breach 
of contract for quiet enjoyment, it was held that, whether 
or not any contract for quiet enjoyment could be implied 
from the word “let,” the use of that word did not create 
an unrestricted contract for quiet enjoyment which would 
cover lawful interruption by a person claiming under title 
paramount, and that the plaintiff was not entitled to 
recover.

In an agreement for a lease which is capable of 
specific performance, it is probable that a covenant for 
quiet enjoyment may be implied, although before the 
Judicature Act such a covenant was not implied (r).

An implied covenant for quiet enjoyment is limited to 
the duration of the lessor’s own interest and does not con­
tinue after his estate is determined. Thus, if the lessee 
is ousted by a remainderman after the death of the lessor, 
he has no action upon an implied covenant against the 
lessor’s executors (»).

In Baynes v. Lloyd ((), the defendants, being pos­
sessed of a term of years in a house, of which term there 
were eight and a half years then unexpired, by indenture 
sub-let the premises to the plaintiffs for a term of ten and 
a half years, acting under a mistake, but in good faith. 
The sub-lease did not contain any express covenant either 
for title or for quiet enjoyment, nor did the words of let­
ting include the word “demise.” The plaintiffs occupied 
the premises until the end of the eight and a half years, 
when they were evicted by the defendants’ superior land­
lord. The plaintiffs having brought an action for breach 
of implied covenants for title and for quiet enjoyment it

(r) Brashier v. Jackson (1840), 6 M. & W. 649; see Walsh v. 
Lonsdale (1882), 21 Ch.D. 9; see also chapter VI.

(a) Adams v. Uxhney (1830), 6 Bing. 056; 31 R.R. 614; Baynes 
v. Lloyd, [1896] 2 Q.B. 010.

(*) Haynes v. Lloyd, [1895] 2 Q.B. 610.
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was held that, assuming, in the absence of the word 
“demise” either of such covenants could be implied in the 
lease, the duration of the covenant was limited by that of 
the lessor’s own estate, and that consequently the plain­
tiffs could not recover.

So, a yearly tenant, who has been evicted by the head 
landlord, is not entitled to sue his lessor for breach of an 
implied covenant, where such lessor had only a tern of 
years which had expired (<u).

Under an implied covenant, a sub-lessee who has paid 
his rent to his immediate lessor, is entitled to sue his 
lessor in the event of a distress by the head landlord (t>) ; 
but not a sub-lessee who is in reality assignee of the whole 
term (w).

An implied covenant, like the usual express covenant, 
applies only to the lawful, and not to the wrongful acts 
of third parties (z).

It has been held also that an implied covenant, unlike 
the usual express covenant, extends not only to acts of the 
lessor and of persons claiming under the lessor, but also 
to the acts of persons not claiming under him (y).

3. Express Covenant for Quiet Enjoyment.

A covenant for quiet enjoyment is not implied from 
the use of the word “demise,” if the instrument contains 
an express covenant for quiet enjoyment (2).

In Ontario, the short form of covenant for quiet enjoy­
ment given in the Act respecting Short Forms of

(u) Schwartz v. Locket (1889), 01 L.T. 719.
(t>) Hancock v. Caffyn (1832), 8 Bing. 358.
(w) Upton v. Ferguson (1833), 3 Moo. & Sc. 88.
(*) Wallis v. Hands, [1893] 2 Ch. 75.
(y) Handy v. Cartwright (1853), 8 Ex. 913.
(z) Doris v. Pitchers (1874), 24 U.C.C.P. 510.

Sublessee.

Lawful acts.

Express
covenant.

dell—12



178 TERMS OF THE RELATIONSHIP.

Statutory
covenant.

Reference
Act.

Effect of 
covenant.

Leases (a), is as follows: “The said (lessor) covenants 
with the said (lessee) for quiet enjoyment.” This form, 
when used in a lease expressed to be made in pursuance 
of the Act, is construed as if it w’ere as follows:

“And the lessor doth hereby for himself, his heirs, 
executors, administrators and assigns, covenant with the 
lessee, his executors, administrators and assigns, that he 
and they paying the rent hereby reserved, and perform­
ing the covenants hereinbefore on his and their part con­
tained, shall and may peaceably possess and enjoy the 
said demised premises for the term hereby granted, with­
out any interruption or disturbance from the lessor, his 
heirs, executors, administrators and assigns, or any other 
persons or persons lawfully claiming by, from or under 
him, them or any of them.”

A lease purporting to be made “in pursuance of the 
Act to facilitate the leasing of lands and tenements,” 
which was the title of a former Act, instead of “in pur­
suance of the Act respecting short forms of leases,” which 
is the title of the present Act, was held to contain a suffi­
cient reference to the present Act to bring the lease with­
in its provisions, and that the short form of covenant for 
quiet enjoyment was to be read as if it was framed in the 
words of the corresponding long form (b).

The covenant for quiet enjoyment is an assurance 
against the consequences of a defective title and any dis­
turbance arising therefrom(c). Its object is to secure 
possession to the lessee, and not to guarantee that he may 
use the premises for any particular purpose (d), even

(а) R.8.O. (1897), c. 125.
(б) Davis v. Pitchers (1874), 24 U.C.C.P. 510.
(c) Hoxcell v. Richards (1809), 11 East 033.
(d) Spurting v. Itantoft, [1891] 2 Q.B. 384; Dennett v. Ather­

ton (1872), L.R. 7 Q.B. 310.
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when, in consequence of an Act of Parliament, the 
premises can no longer be used for the purpose in­
tended (e).

(a) Acts of Persons Claiming “By, From or Under” 
the Lessor.

The implied covenant for quiet enjoyment extends to “By, from 
the acts of the lessor and all other persons (/), and it is or under" 
consequently wider in its scope than the statutory 
covenant, which is restricted to the acts of the lessor, and 
of persons claiming “by, from or under him.” The 
statutory covenant is binding on the lessor, his heirs, 
executors, administrators and assigns; but in so far as it 
is personal and collateral it does not run with the 
land (flf).

As to the question who are persons claiming “by, Prior lessee, 
from or under” the lessor in the words of the covenant, 
it has been held that a prior lessee of the premises is 
within the covenant (A) ; and also a lessee of adjacent 
premises holding under the same lessor (•).

But a person claiming by title paramount to the Title 
lessor is not within the covenant ( j). paramount.

1 In an action w’here the plaintiff and defendant Third party, 
occupied adjoining shops under leases from the same 
landlord, the plaintiff having the prior lease, to restrain 
the defendant from obstructing his light and view, it was 
held that the defendant could not call upon his landlord

(e) Newby v. Bharpe (1878), 8 Ch.D. 39. 
if) Handy v. Cartwright (1853), 8 Ex. 913.
(g) Davis v. Town Properties Investment Corporation, [1903] 

1 Ch. 797.
(h) Rolph v. Crouch (1867), L.R. 3 Ex. 44.
(i) Banderson v. Mayor of Berwick (1884), 13 Q.B.D. 547; 

Harrison v. Muncaster (Lord), [1891] 2 Q.B. 680.
(/) Woodhouse v. Jenkins (1832), 9 Bing. 431; Davis v. 

Pitchers (1874), 24 U.C.C.P. 516.
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to defend him against an unfounded claim ; but if the 
plaintiff’s claim was well-founded, it was by reason of an 
easement expressly or impliedly granted by his lease, and 
the defendant took subject to such easement, and could 
not claim that the landlord covenanted with him for quiet 
enjoyment- of that which did not pass under his lease; 
and, therefore, whether the plaintiff’s claim was well or 
ill founded, the landlord was not a proper person to be 
brought in as a third party (&).

So a superior landlord is not within the covenant. 
Thus, where the lessee of two. houses included in one 
demise sub-let one of them, and the head landlord ejected 
the sub-lessee by reason of the sub-lessor’s failure to pay 
rent and repair, it was held that the covenant of the sub­
lessor for quiet enjoyment with the sub-lessee was not 
broken, as the head landlord was not a person claiming 
“by, from or under” the sub-lessor (l).

But where the covenant in a sub-lease provided against 
disturbance on the part of the sub-lessor, “or of any 
other, occasioned by his means, procurement or consent,” 
it was held that re-entry by the head landlord for non­
payment of rent by the sub-lessor, was a breach of the 
covenant (m).

Although re-entry by a superior landlord is not within 
the usual covenant, yet where the lessee is evicted under a 
judgment obtained by consent of the lessor, in an action 
against him by the head landlord who had no right of re­
entry, it was held that the covenant was broken by giving 
such consent (n).

(k) Scripture v. Reilly (1891), 14 P.R. 249; Thomas v. Owen 
(1887), 20 Q.B.D. 225, followed.

(l) Kelly v. Royer s, [1892] 1 Q.B. 910.
(m) Stevenson v. Powell (1613), 1 Bulst. 182.
(») Cohen v. Tannar, [1900] 2 Q.B. 609.
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Where a lease of certain premises was made, contain­
ing the ordinary statutory covenant for quiet enjoyment, 
and the lessee was subsequently ejected by the assignee of 
mortgages thereon, created prior to the lease, it was held 
that the lessee could not recover for breach of the 
covenant, as the assignee of the mortgages was not a per­
son “claiming by, from or under” the lessor, but under 
the lessor’s predecessor in title ; and the fact that the 
lessor had taken the estate subject to the mortgages, and 
was to pay them off, did not extend her liability under 
the covenant (o).

Where a railway company purchased under their 
statutory powers the reversion subject to the lease, it was 
held that the covenant for quiet enjoyment was in force 
and binding; but in the absence of negligence, no action 
could be maintained against the company for breach of 
covenant committed in the reasonable exercise of their 
powers, the tenant’s only remedy being for compensation 
under the Act (p).

A distress on the tenant by the collector for taxes 
payable by the landlord is not a breach of the usual’ 
statutory covenant for quiet enjoyment, as the collector 
is not a person claiming by, from or under the land­
lord (q).

Under a lease containing a covenant for quiet enjoy­
ment an action cannot be maintained for a breach which 
was occasioned not from the neglect, fraund, or procure­
ment of the lessor, but from the non-fulfillment by the 
lessee of his own covenants (r).

(o) Bellamy v. Barnes (1882), 44 U.C.R. 315.
(p) Manchester Railway Co. v. Anderson, [1898] 2 Ch. 394.
iq) Smith v. Franklin ( 1892), 12 C.L.T. 414; Stanley v. Bayes 

(1842), 3 Q.B. 105.
(r) Snarr v. Baldwin (1861), 11 U.C.C.P. 353.

Prior
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Railway
company.

Tax-
collector.
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(b) Lawful Acts.

The initial covenant for quiet enjoyment in a lease only 
extends, so far as it relates to the acts of third parties, to 
lawful acts of disturbance in the enjoyment of the 
demised premises (s).

In order to constitute a breach of the covenant by a 
third person, it is not sufficient that he is lawfully claim­
ing under the lessor merely; he must be lawfully claim­
ing to do the acts complained of, that is, he must derive 
lawful authority from the lessor, otherwise such third 
person alone would be liable (<).

In Jeffreys ti. Evans (u), A. let a farm to B. reserv­
ing the exclusive right of “hunting, shooting, fishing, and 
sporting,” and afterwards A. let to C. the exclusive right 
of “shooting, and sporting over and taking the game, 
rabbits, and wildfowl upon” the farm, and covenanted 
with C. for his quiet enjoyment of such right without 
interruption from persons claiming through him. B., the 
lessee of the farm, shot rabbits, and grubbed up a large 
quantity of gorse, whereupon C. brought an action 
against A. It was held first, that B. had no right to shoot 
rabbits and that his act therefore was a wrongful one, for 
which A. was not liable; secondly, that B. was entitled to 
grub up the gorse, in the reasonable use of the land as a 
farm, that there was no implied covenant with C. that 
this should not be done, and that A. was therefore not 
liable for such act of B.

Where a railway company, requiring lands for their 
station and grounds, fenced in a piece of land, with the 
consent of the owner, although the amount to be paid for

(«) Jeffreys v. Evans (1865), 19 C.B.N.S. 246.
(t) Harrison v. Muncaster (Lord), [185)1] 2 Q.B. 680. 
(v) Jeffreys v. Evans ( 1805), 19 C.B.N.S. 246.
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it was for some reason not agreed upon, and leased a 
small portion of it for the purpose of a warehouse, and 
the owner, not having been paid for the land, afterwards 
put up a fence which interfered with the lessee’s enjoy­
ment, it was held that the company was not liable to the 
lessee on the covenant in the lease for quiet possession as 
the owner could not have dispossessed the company, his 
right to the land having been by the statute converted 
into a claim to compensation, and his act wras therefore 
not a lawful act(v).

So, no liability is imposed on the lessor under the Purchaser, 
covenant for quiet enjoyment, where a purchaser of the 
lands commits a trespass by entering and plowing the 
land before the crop is harvested, there being a stipula­
tion in the lease that an incoming tenant may enter and 
plow after harvest. The act was not a lawful act and the 
purchaser only was liable for the damages ( w).

It is immaterial whether the authority to do the act 
complained of be given before or after the lease is made, 
but the lessee can only complain of acts done after the 
making of the lease (z).

Under a lease to commence at a future date containing 
a covenant for quiet enjoyment during the term, a lessee 
cannot sue for a breach before the commencement of the 
term(y).

(c) What Acts Amount to a Breach.

Structural injury to demised premises, or the obstrue- what acta, 
tion of a right of way is a breach of the covenant; but 
not a mere temporary inconvenience such as rendering a

(u) Clarke v. Grand Trunk Railway Co. (1874), 35 U.C.R. 57.
(to) Newell v. Magee (1899), 30 Ont. 550.
(<c) Anderson v. Oppenheimer (1880), 5 Q.B.D. 602.
(y) Ireland v. Bircham (1835), 2 Bing. N.C. 90.



184 TERMS OF THE RELATIONSHIP.

Obstruction 
of light.

Causing 
chimneys to

Davis v. 
Town 
Properties 
Corporation.

right of way less convenient (z) ; nor an act of mere 
annoyance, although legally a nuisance, such as noise, or 
vibration from adjacent premises (a).

The erection by the lessor of buildings on adjacent 
premises is a breach of the covenant if the lessee’s access 
to light is thereby obstructed (b).

A breach of the covenant is committed by the lessor if 
he erects, after the demise, on adjacent premises acquired 
by him before the demise, buildings of such a height as to 
cause currents of wind to be driven down the chimneys of 
the lessee and to make them smbke (c). In such a case, 
however, the lessor will not be liable if, at the time of the 
demise, he was not the owner of the adjacent premises, 
but acquired them subsequently thereto (d).

In Davis v. Town Properties Investment Corpora­
tion (e), a lease of offices for a term of fourteen years was 
granted to the plaintiff in 1897 by the then owner of the 
freehold, and the lease contained the ordinary covenant 
by the lessor, for himself, his executors, administrators, 
and assigns, for the quiet enjoyment of the demised 
premises by the lessee. In 1898 the lessor conveyed the 
reversion, subject to the lease to the defendants. In 1900 
the defendants purchased from a stranger a hortse adjoin­
ing the demised premises, pulled it down and erected on 
the site a new building of such a height that it caused one 
of the plaintiff’s chimneys to smoke so as to affect

(z) Manchester Railway Co. v. Anderson, [1898] 2 Ch. 394.
(а) Jenkins v. Jackson (1888), 40 Ch.D. 71; Hudson v. Cripps, 

[1896] 1 Ch. 265.
(б) Robson v. Palace Chambers Co. (1897), 14 Times L.R. 56.
(c) Tebb v. Cave, [1900] 1 Ch. 642.
<d) Davis v. Town Properties Investment Corporation, [1903]

1 Ch. 797; Tebb v. Cave, [1900] 1 Ch. 642, discussed.
(e) Davis v. Toron Properties Investment Corporation, [1903]

1 Ch. 797.
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materially his enjoyment of one room. It was held that 
the defendants were not liable for a breach of the 
covenant for quiet enjoyment, inasmuch as at the date of 
the demise the lessor had no interest in the adjoining 
premises, and could not and did not for the benefit of the 
lessee put any fetter on their enjoyment, but only under­
took to respect the rights of the lessee which were limited 
by the fact that the owner of the adjoining land might, if 
he were so minded, build on it so as to interfere with the 
draught of the lessee’s chimneys.

Interference with the title or possession of the land by 
legal proceedings, or by giving notice to the lessee’s sub­
tenants not to pay their rent to him, if such notice be 
acted on, has been held to be a breach of the covenant ( f ).

Where, after rent has become due, the lessor has 
obtained possession of the demised premises from the 
lessee, and distrained for rent in arrear on the goods there 
found which prove to be insufficient to satisfy the rent, he 
Ls not liable under a covenant for quiet enjoyment for 
refusing to restore possession to the lessee (g).

But where the lessor has no power, either expressly 
reserved in the lease or by statute, to re-enter for non­
payment of rent, he is liable under a covenant for quiet 
enjoyment for evicting his lessee (h).

A lessor is liable on a covenant for quiet enjoyment in 
a lease of a flat or offices in a building with the right to 
use the passage ways thereto, if the caretaker employed by 
him locks the street door after office hours, so that free 
access thereto is prevented (•).

(/) Edge v. Boileau (1885), 10 Q.B.D. 117.
(g) Doe d. Somers v. Bullen (1849), 5 U.C.R. 369.
(h) Purser v. Bradburn (1875), 25 U.C.C.P. 108.
(t) Maclennan v. Royal Insurance Co. (1870), 37 U.C.R. 284; 

39 U.C.R. 515.
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A municipal corporation leased the market fees of a 
wood market established in one of the streets of the city, 
covenanting against their own interference, or that of any 
one by their license. The corporation had previously 
passed a by-law, giving the right to deposit materials for 
building purposes on the highways of the city, and they 
subsequently demised certain premises adjoining the 
market to a person who obstructed a portion of the same 
with building materials. It was held that the corporation 
was not liable on their implied covenant for undisturbed 
collection of said fees ( j).

Where a lease of premises used as a factory contained 
this provision: “Provided that in the event of the lessor 
disposing of the factory the lessees will vacate the 
premises, if necessary, on six months’ notice,” it was held 
that a parol agreement for the sale of the premises, 
though not enforceable under the Statute of Frauds, was 
a “disposition” of the same under said provision entitling 
the lessor to give notice to vacate; and further, that the 
lessor having, in good faith, represented that he had sold 
the property, with reasonable grounds for believing so, 
there was no fraudulent misrepresentation entitling the 
lessee to damages even if no sale within the meaning of 
the provision had acutally been made, nor was there any 
eviction or disturbance constituting a breach of the 
covenant for quiet enjoyment (k).

(d) Damages.

Under an express agreement for quiet enjoyment in a 
lease under seal, the lessee may, if ousted by a superior 
title, recover by way of damages the value of his lease, on 
the footing of the title being good; and, if the true owner

(j) Reynold» v. City of Toronto (1806), 15 U.C.C.P. 276.
(k) Lumbers v. Gold Medal Furniture Co. (1900), 30 S.C.R. 65,

reversing S.C. 20 Ont. App. 78.
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grants a lease to the lessee on different terms, the damages 
may be calculated on the basis of the difference between 
the rents and the difference in value of the other terms, 
under the two leases (<).

A lessee is entitled to damages for breach of the 
covenant for quiet enjoyment out of the proceeds of sale 
of the lands sold under a prior mortgage, in priority to 
the claims of mortgagees whose mortgages were made sub­
sequent to the lease (m).

The damages in an action for breach of the covenant, 
may be assessed, in the ease of a continuing breach, up till 
judgment (»).

The breach of a covenant for quiet enjoyment may be 
restrained by injunction, and, where the nature of the 
case requires it, by a mandatory injunction (o).

(l) Lock v. Furze (1860), L.R. 1 C.P. 441.
(m) Anderson v. Stevenson (1888), 15 Ont. 563.
(n) Bole v. Chard Union, [1864] 1 Ch. 263.
(o) Allport v. Securities Corporation (1865), 64 L.J. Ch. 461.

Prior
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Injunction.



CHAPTER XII.

RENT.

Section I.—Wiiat is Rent.
Section II.—Covenant for Payment.
Section III.—When, Where and How Payable. 
Section IV.—To and by Whom Payable.
Section V.—Proviso and Acceleration.
Section VI.—Assignment by Tenant for Benefit of 

Creditors. 1
Section VII.—In Case of Seizure of Tenant’s Goods 

Under Execution.
Section VIII.—Deductions from Rent.
Section IX.—In Case of Eviction.
Section X.—In Case of Destruction of Premises by

Fire.
Section XI.—Apportionment of Rent.
Section XII.—Limitation of Actions for Rent.

SECTION I.

WIIAT IS RENT.

What is Rent, as the Dame implies, is that which is rendered or
rent. returned, and, in a wide sense, it is used as signifying that

which is given as a compensation for the use or possession 
of property of any kind, whether the relation of landlord 
and tenant exists or not. Thus, a payment made for the 
use or hire of a chattel, or as interest on money lent is 
sometimes called rent. So, fees and dues payable by 
licensees, who have no exclusive possession, but the mere
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right of user in common with others, are often termed 
rents or rentals ; payments charged on persons who occupy 
property which is drained into a common sewer, are called 
rents by statute (a).

But the word “rent” means strictly that which is paid 
or payable under a tenancy, by a tenant to a landlord and 
recoverable by distress, either as compensation for the 
possession and use of the landlord’s property, or as an 
acknowledgment by the tenant of his title.

The distinction is important, since, if there is no ten­
ancy, payments, although they may be called rents, cannot 
be recovered by distress unless a distress is authorized by 
statute, or by the express agreement of the parties. Thus, 
where the owner of a factory agreed to give space in, but 
not the exclusive possession of, rooms for lace-machines, it 
was held there was no tenancy, and as a consequence the 
weekly payments to be made were not rents, and could not, 
in the absence of express stipulation, be distrained for(6).

Rent is said to arise or issue out of lands, tenements or 
hereditaments corporeal, to which the landlord may have 
recourse to distrain, and payments for the recovery of 
which there is no right of distress necessarily incident 
thereto, are not properly speaking rents. Rent cannot 
issue out of incorporeal hereditaments or personal chattels ; 
where rent is payable in respect of a furnished house the 
whole rent is said to issue out of the realty (c).

A rent-charge is a periodical payment charged on land 
by deed or will with an express power to distrain for it in 
case of non-payment, the owner of the rent-charge having 
no reversion in the land.

(а) R.S.O. (1897), c. 223, 8. 539.
(б) Hancock v. Austin (1803), 14 C.B.N.S. 634.
(c) Farewell v. Dickenson (1827), 6 B. & C. 261; Itroirn v. 

Pcto, [1900] 1 Q.B. 340; 2 Q.B. 053.
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Rent-seek, redditus siccus, or barren rent is a rent- 
charge without an express power to distrain, and is so 
called for that reason. It is provided by statute, however, 
that a distress may be made for a rent-seck as in case of 
rent reserved in a lease (d).

Under the Landlord and Tenants’ Act (c), the word 
“rents” is to be construed as including rent-service, rent- 
charge and rent-seck, and all periodical payments or ren­
derings in lieu of, or in the nature of rent.

A fee-fa nil rent is a rent-charge reserved in perpetuity 
on a grant in fee.

Rents of assize are the rents payable by freeholders of 
a manor, and are often called chief-rents, or quit-rents, as 
by payment thereof the tenant is quit or free of all other 
services (/).

Rack-rent is a rent of the full rentable value of the 
land demised.

Rent reserved under a lease was originally called rent- 
service, because fealty, homage or other corporeal service 
was incident to it.

A rent may be in the nature of substantial compensa­
tion ; or it may be merely nominal, as for example, a 
peppercorn, which is not usually intended to be paid, but 
it may nevertheless be demanded and distrained for.

Rent is usually paid or payable in money but it may 
be paid or payable in produce, or other chattels ; or it 
may consist in corporeal services, as plowing or the like; 
or it may be a royalty on bricks or minerals made or mined 
out of the soil (g).

(d) 4 Gw. IL <•• 28. e. KAO. (18ü7), vol. III., c. 342, a. 1. 
Ah to the distinction between n rent seek, and a payment charged 
on land, see MoCotkUl v. MoOatkUl (1880), 12 Ont. 783.

(c) R.S.O. (1807), c. 170, a. 1; see also R.S.M. (1902), c. 100, 
s. 1; R.S.N.8. (1000), c. 150, s. 2.

(f) Gilbert: Rents, p. 38.
(g) Reg. v. Westbrook (1847), 10 Q.B. 178.
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It is usual in mining leases to reserve two rents; a 
dead-rent, that is, a minimum rent to be paid whether the 
mines are worked or not, and a further rent in the nature 
of a royalty upon whatever is mined.

Rent payable under a lease of land is an incorporeal 
hereditament, and where the right or title to it comes in 
question, a Division Court lias no jurisdiction in an action 
to recover it(/i).

SECTION n.
COVENANT FOR PAYMENT.

No particular form of words is necessary to be used 
in a lease to constitute a covenant to pay rent. Any words 
indicating an undertaking to pay will be sufficient. The 
words “yielding and paying” in the reddendum of a lease 
amount to a covenant to pay rent (a).

In Ontario, under the Act respecting Short Forms of 
Leases (6), the short form of the covenant to pay rent is 
as follows: “The said lessee covenants with the said lessor 
to pay rent.” This form contained in a lease expressed 
to be made in pursuance of the Act, is construed as if it 
were in the following form:

“And the said lessee doth hereby for himself, his heirs, 
executors, administrators and assigns, covenant with the 
said lessor that he, the said lessee, his executors, adminis­
trators and assigns will, during the said term, pay unto 
the said lessor the rent hereby reserved in manner herein­
before mentioned, without any deduction whatsoever.”

A lessee under a covenant to pay rent becomes liable 
to pay the rent reserved upon the execution of the lease,

(h) Kennedy v. MacDonell (11)01), 1 Ont. L.R. 250; see also 
Hopkins v. Hopkins (1883), 3 Ont. 223.

(o) I;/gulden v. May (1824), 1) Ves. 325; 8 R.R. 023.
(6) R.S.O. (1897), c. 125.

Dead-rent.

Rent an
incorporeal
heredita-

11 Yielding 

paying."

Statutory
covenant.
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Verbal lease.

Unsigned

Premises 
Unfit for 
habitation.

and continues to be liable until the estate vested in him 
thereby is destroyed (c).

Under an instrument of demise that conforms to legal 
requirements, a lessee is liable for rent although he does 
not enter upon or occupy the premises (d).

But under a verbal agreement for a present demise, 
although for a term less than three years, an intended 
lessee is not liable for the rent agreed by him to be paid 
if he does not enter upon the premises (e). Such an agree­
ment has been held to be a contract respecting an interest 
in land, within the meaning of the fourth section of the 
Statute of Frauds which provides that no action shall be 
brought upon it (f ).

Where a lease purports to demise lands to three lessees 
and only two of them sign it, it has been held that the 
lessor, in an action on the covenant for payment of rent, 
cannot recover against the two lessees who signed the lease, 
although the three were in occupation of the premises (g).

It is no defence to an action for rent, that the house 
demised became unfit for habitation in consequence of the 
roof admitting water, and by reason of defective drainage 
it became damp, offensive and unwholesome, although the 
lessor had notice of its condition, and the lessee quitted 
the premises. In such a case, it was held that the lessee 
was liable for rent accruing after he left the premises (/t).

Where a lessee took a lease of land in front of the city 
of Toronto, with the use of the water in the bay adjacent, 
and the city corporation in the construction of the esplan-

(o) Word (Lord) v. Lumley (1860), 6 H. & N. 87, 656.
(d) Heliosis v. Burbrick (1096), 1 Salk. 209.
(e) Bank of Upper Canada v. Tarrant (1860), 19 U.C.R. 423.
If) Moore v. Kay (1880), 5 Ont. App. 201; Edge v. Strafford

(1831), 1 Tyr. 296; 35 R.R. 746.
(g) Piper v. Simpson (1881), 6 Ont. App. 175.
(h) Denison v. Nation (1802), 21 U.C.R. 57.
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ade cut off the access to the water, it was held that he was 
nevertheless bound to pay rent under his covenant (£).

A covenant by the tenant for payment of rent is indé­
pendant of a covenant by the landlord to repair, and be­
fore the Judicature Act, could be enforced by the landlord, 
although there was a breach of his covenant to repair(j).
Since that Act the breach of a covenant on the part of a 
landlord may be set up by way of counter-claim.

When a tenant leaves the demised premises before the premjges 
expiration of the term, paying rent up to the time of abandoned, 
leaving and notifying the landlord that he does not intend 
to keep the premises any longer or pay any more rent, the 
landlord cannot, on the principle that there has been a 
repudiation of the contract, at once recover the whole rent 
for the unexpired portion of the term. He must either 
consent to the tenant’s departure and treat the term as 
surrendered, or he must treat the term as subsisting and 
sue for future gales of rent as they fall due (k).

Where part of the crop is payable as rent, it is no de­
fence to an action brought for non-delivery of the crop, 
that it was converted by one who was not entitled to it.
An inchoate purchaser of land on which the crops are 
growing is not entitled thereto, as against the tenant(Z).

Where a tenant agrees to pay a yearly rent per acre of 
cleared land, and to clear so many acres during the term, 
he is not liable for rent of the land to be cleared, in the 
absence of a stipulation plainly expressing that inten­
tion (m).

(i) Lyman v. Snarr (1802), 9 U.C.C.P. 104.
(/) Wilke» v. Steele (1856), 14 U.C.R. 570.
(k) Connolly v. Coon (1896), 23 Ont. App. 37; Hochstcr v.

Do La Tour (1853), 2 E. & B. 678, nnd Frost v. Knight (1872),
L.R. 7 Ex. Ill, considered. See Fuches v. Hamilton Tribune Co.
(1885), 10 P.R. 409.

(l) Richardson v. Trinder (1801), 11 U.C.C.P. 130.
(m) Jones v.Montgomery (1871), 21 U.C.C.P. 157.

belv-13
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Covenant
controls
reddendum.

Additional

Where a tenant agreed to make certain improvements 
upon the demised premises, and was to get the first three 
years' rent for said buildings and improvements, providing 
they are completed in the first two years, it was held that 
the right to rent was suspended during the two years (a).

A covenant for payment controls and overrides a re­
servation of rent in the reddendum. Thus in a mining 
lease, where the lessees covenanted to take from the mine 
not less than 2,000 tons of ore the first year, and not less 
than 5,000 tons in every subsequent year thereafter, and 
to “pay quarterly the sum of $1 per ton for the quantity 
agreed to be taken during each year,” it was held that the 
lessees were liable for the rent according to the covenant 
although less than the agreed quantity was mined and the 
reservation of the rent in the reddendum was for $1 per 
ton for every ton mined, and that they could not recover 
back previous payments of rent based on the quantity 
agreed to be mined as for a failure of consideration (o).

Where there is a covenant on the part of the tenant not 
to do a specified act, for example, plowing up pasture 
land, and if he does that act to pay an additional rent, lie 
will lie permitted to do it on paying such additional 
rent (p).

But where the covenant is in absolute terms to refrain 
from doing such act, a stipulation for the payment of 
additional rent in case of breach, will not give him the 
right to break the covenant on paying such additional 
rent, even wh“re the lease contains a proviso for re-entry 
on non-payment of rent “or of the additional rent where 
such nuit becomes payable," for the effect of such a pro-

la) Irwin v. Hunier (1869), 1» U.C.C.P. 391.
(o) Wallbridffe v. (lau)ot (1888), 14 Ont. App. 460; Palmer 

V. Wallhridge (1888), 15 S.C.R. 650.
(p) Woodirard v. Oylee ( 1690), 2 Vem. 119; l.egh v. Lillie 

(1860), 0 H. & N. 165.
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viso is to give the lessor the option to take the increased 
rent or to re-enter (<?).

In like manner, where there is an absolute covenant to Reduction 
do a specified act, and a proviso for reduction of rent in u( nnt' 
case it is done, the lessee is not discharged from liability 
under such a covenant by payment of the rent in full (r).

Where additional rent is provided for under such cir­
cumstances, it is payable as liquidated damages, unless 
such rent is made payable upon the breach of any one of 
several covenants of an unequal degree of importance (a).
And when such additional rent once becomes payable, it 
continues to be payable until the end of the term (<).

Where the lessor allowed the lessees to remain in occu- Increased 
pation for two months after the expiration of their term, rent' 
and made no demand for an increased rent, and then gave 
notice that if they desired to remain on longer they must 
pay an increased rent, it was held that the lessor must be 
deemed to have agreed to allow the lessees to remain for 
the two months on the terms of paying the rent reserved 
by the lease, but thereafter only on paying the increased 
rent (u).

Where there is an agreement for an abatement of rent Abatement 
in case of sale of part of the lands, the amount of the ot rent- 
abatement should not be measured by the interest on the 
amount for which the lands were sold, but should be de­
termined on a consideration of the comparative value to

(q) Weat on v. Metropolitan Asylum District (1882), 8 Q.B.D.
387; 9 Q.B.D. 404.

(r) Hanbury v. Gundy (1887), 58 L.T. 155.

(s) Willson v. Love, [1890] 1 Q.B. 026.

(t) Ilirch v. Stephenson (1811), 3 Taunt. 469; Botcers v. Xixon 
(1848), 12 Q.B. 568.

(u) Hilliard v. Qemmell (1880), 10 Ont. 504.
Landlord and Tenant 58
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Interest 
on rent.

Illegal
purpose.

the tenant of the part sohl, having regard to the rent paid 
for the whole (v).

In an action for rent payable in pursuance of a cove­
nant, the landlord is entitled to interest from the date of 
the writ, but it was held in an early ease to be doubtful 
if he is entitled to interest on each instalment of rent as 
it falls due, without showing a previous demand or other 
warning to the tenant of an intention to demand interest 
in the event of non-payment (to).

In a recent ease, where, under an agreement for a lease 
a time was fixed for the commencement of the term, and 
the lessee entered into possession and had the use of the 
premises, but the title was not accepted till some time 
afterwards, interest on arrears of rent which had accrued 
in the meantime was allowed (z).

Rent reserved under a tenancy may be recovered by 
action or by distress; but if a landlord proceeds to dis­
train he cannot bring an action before, though he may 
after, he has sold the tenant’s goods, for the rent that re­
mains unsatisfied (y).

An action will not lie to recover rent under a lease if 
it is shewn that the premises were demised for an illegal 
purpose; although (probably) the landlord might succeed 
in an action to recover possession ; as in that ease he would 
not have to rely upon the illegal contract (z). Thus, it 
was held a good plea in covenant for rent, that the prem­
ises were let for the express purpose of being used in draw-

(e) Dickie v. Beatty (1859), 17 U.C.R. 465.
(to) Crooks V. Dickson (1866), 15 U.C.C.P. 523; 1 C.L.J. 211.
(«) In re the Canadian Pacific Railway Co. and the City of 

Toronto (1903), 5 Ont. L.R. 717.
(y) Lehain v. Philpott (1875), L.R. 10 Ex. 242; Philpott v. 

Lehain (1876), 35 L.T. 855; Smith v. Hdight (1000), 4 Terr. L.R. 
387; Gray v. Carry (1890), 22 N.8.R. 262. (*)

(*) Gas Light and Coke Co. v. Turner (1839), 5 Bing. N.C. 
666; 6 Bing. N.C. 324.
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ing oil of tar, and boiling oil and tar, contrary to the pro­
visions of the Building Act (a).

So, where commissioners appointed under a statute 
limiting their powers with respect to demises and to the 
collection and appropriation of rent when due, made a 
demise beyond the scope of these powers, under which 
the tenant was put into possession and enjoyed his 
term, and at the expiration of the term, they took a pro­
missory note from the tenant for the rent, giving time for 
payment, it was held that they could not sustain an action 
upon such note, because the promise to pay the note arose 
upon an illegal consideration, viz., the illegal demise (b).

And where commissioners exercising a public trust 
under an Act of Parliament, made a lease at a rent pay­
able every fortnight in advance, the Act requiring the rent 
to be made payable monthly, it was held that they could 
not be permitted to recover the rent under such a contract, 
because it was a contract substantially different from the 
one which the commissioners were expressly directed by the 
statute to make (c).

A lessee is not liable for rent under a lease of premises 
for use as an hotel which did not, to the knowledge of the 
parties, comply with the requirements of a municipal by­
law in regard to the number of bed-rooms. In such a case, 
the lease is void ab initio, and the maxim, In pari delicto 
potior fit conditio defendentis, applies (d).

It is not necessary that the illegal purpose appear on 
the face of the lease, as parol evidence may be given to 
show the intention of the parties (e).

(e) Ibid.
(6) Ireland v. Gue»» (1846), 3 U.C.R. 220.
(o) Ireland v. Noble (1846), 3 U.C.R. 235.
(d) Hickey v. Sciutto, (1903), 40 C.L.J. 125.
(e) Gas Light and Coke Co. v. Turner (1839), 6 Bing. N.C. 324.
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Immoral
purpose.

It is immaterial whether the illegal purpose of the 
demise has been carried into effect or not (f). But it must 
be shown that the lessor was aware of the use to which the 
premises were to be put when he let them (g).

So, rent cannot be recovered under a lease where the 
premises were let for an immoral purpose (h).

When
payable.

SECTION in.
WHEN, WHERE AND HOW PAYABLE.

Rent is due and payable at the first moment of the day 
appointed for payment, and ia in arrear on the first 
moment of the day following (o).

Each periodical payment of rent is termed a “gale,” 
and a “gale-day” is any day on which payment is to be 
made.

The question when rent is payable is a question of fact, 
and it may properly be left to the jury to say whether the 
rent was to be paid quarterly, or yearly or in any other 
way (6).

If the rent be payable yearly, or by the year, and no 
time is mentioned for payment, it is not payable or recover­
able until the end of a year from the commencement of 
the tenancy (c). Although it may have been actually paid 
for some time at other periods, or in advance.

When rent is made payable on two or more specific 
days in each year, it will become due on the first of such 
days that occur after the making of the demise, without

(f) Gibbons v. Chambers ( 1885), C. & E. 577.
(g) (lirardy v. Richardson ( 1703), 1 Esp. 13.
(h) Appleton v. Campbell ( 1826), 2 C. & P. 347.
(а) Dibble v. Bowater (1853), 2 E. & B. 564.
(б) Wilson v. Macnamara ( 1854), 12 U.C.R. 446.
(c) Coomber v. Howard ( 1845), 1 C.B. 440.
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regard to the order in which they are mentioned in the
lease.

Under a lease dated the 27th of September, 1862, for 
ten years from the 1st of January, 1863, containing a 
reddendum clause as follows: “yielding and paying yearly 
during the said term the yearly rent of $720, the first pay­
ment to begin and be made on the 1st of January, 1863, 
next ensuing from the date of these presents,” with a 
covenant by the lessee to pay said yearly rent, on the said 
day and time therein limited and appointed for payment 
thereof, it was held that the second year’s rent was pay­
able on the 1st of January, 1864 (d).

Under an indenture of lease, creating a term for five 
years, to be computed from the 15th of March, 1867, at 
the yearly rent of $280, payable on the 1st days of Novem­
ber and May during the term, excepting the last payment, 
which was to be made on the 15th of March preceding the 
1st of May, it was held that the first instalment became 
due on the 1st of November, 1867 (e).

Under a lease of a farm for five years from the 31st of 
March, 1866, the lessor was to find the team and seed for 
the first year, and “to receive as rent for the first year, 
two-thirds of all the grain when cleaned, threshed, and 
ready for market, also one-third of the straw, turnips, and 
root crops, and half of the hay; for the remainder of the 
tenu to receive one-third of all the crops, with the excep­
tion of the hay, of which one-half,” it was held that the 
words “when cleaned,” etc., applied only to the first year, 
and that the second year’s rent did not become due until 
the end of the second year (/).

(</) Joslin v. Jefferson (1805), 14 U.C.C.P. 200.
(<•) Hroicn v. McCarty (1800), 18 U.C.C.P. 454.
(/) Xowcry v. Connolly (1800), 20 U.C.R. 39.
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Under a lease, dated the 21st of December, 1874, for 
five years, to commence from the 1st of April, 1875, the 
rent of i|i80 was to be payable annually on the 1st of June 
in each year, but subject to a proviso that if the lessee 
“shall yearly and every year during the said term, or 
earlier, if he shall think proper, chop, clear, and fence in 
a proper manner six acres of the said land, then the cur­
rent year's rent shall be considered as paid and satisfied.’’ 
The rent not being paid on the 1st of June, 1875, and the 
lessee then having three acres cleared, it was held that the 
rent reserved, payable on the 1st of June, 1875, was then 
due, and might be distrained for, and that the effect of 
the proviso was not to suspend the right to distrain during 
the currency of the year (g).

Under a lease dated the 15th of December, 1862, for 
five years, at an annual rent, half payable on the 1st of 
January, and half on 1st of February following, in each 
and every year during the term, it being agreed that the 
first payment of rent should not become due until the 1st 
of January, 1864, it was held that this agreement did not 
prevent any rent from falling due in 1863, but was limited 
to the first payment to be made on the 1st of January, 
1863, or at most to the rent for the first year; and that 
two years’ rent therefore was due on the 1st of February, 
1864 (*).

Where premises were leased from the 1st of September, 
1846, for six years, at a yearly rent, the first payment to 
be made on the 1st of March, 1848, and the succeeding 
yearly payments to be made on the 1st March, during the 
lease, it was held, that the rent for the sixth year fell due 
at the expiration of the last year’s occupation, namely, on 
the 1st of September, 1852 («").

(g| Peaory v. Ova« (1877), 26 U.C.C.P. 464.
(h) Ilu8kiii8on v. Lawrence (1806), 20 U.C.R. 570.
(i) "Seal v. Scott (1853), 10 U.C.R. 301, per Robinson, C.J.
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A mere agreement between landlord and tenant after 
the lease has been made, whereby the time or mode of pay­
ment fixed by the lease has been a^ered, in indulgence to 
the tenant, is not, unless founded on a fresh consideration, 
binding on the landlord, even although it has been acted 
on by the parties (j).

A tenant may by parol bind himself to pay rent in 
advance {k).

Under a lease dated 1st of October, for five years from 
the date thereof at a rent payable on every first day of 
October during the said term, the first year’s rent had 
been paid in advance, but it was held that the rent was 
not payable in advance in the subsequent years (Z).

Payment of rent in advance where it is not so provided 
in the lease is a good payment as against the landlord him­
self, or his executors (m). Such a payment is not, how­
ever, a fulfilment of the covenant to pay rent, as against 
an assignee of the reversion ; it is in effect an advance to 
the landlord on the implied agreement that when the rent 
falls due it will be treated as a discharge thereof. So, if 
payment of rent is made in advance to the landlord, and 
before the rent becomes due by the terms of the lease, he 
parts with the reversion, the tenant is liable to pay the 
rent again to the assignee of the reversion, if before it 
becomes due he receives notice from the assignee to pay it 
to him (n).

In the absence of an express agreement appointing a 
place for payment, rent is payable upon the land demised.

(;") In re Smith and Uartogs (1895), 73 L.T. 221.
Ik) Galbraith v. Fortune (1860), 10 U.C.C.P. 109.
(I) McCollum v. Sunder (1860), 10 U.C.C.P. 101; see also 

Brown v. Blackwell (1874), 35 U.C.R. 239.
(ro) Nash v. Gray (1861), 2 F. & F. 391.
(n) De Nicholls v. Saunders (1870), L.R. 5 C.P. 589; see also 

Cook v. Guerra (1872), L.R. 7 C.P. 132.

Payment in 
advance.

Payment in 
advance not 
good 
against 
assignee.

Where
payable.
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Tender.

In what 
currency.

Promissory

If, however, there is a covenant in the lease for the pay­
ment of rent, it is the duty of the tenant to seek out the 
person entitled, wherever he may be, and pay him (o).

In order to constitute a legal tender, the money must 
be either produced and shewn to the creditor, or its pro­
duction expressly or impliedly dispensed with. Where, 
therefore, a tenant, after refusing to pay some charges and 
costs which the landlord claimed in addition to the rent, 
said to the landlord, “Here is the rent,’’ which he told the 
landlord he had in a desk, but did not produce it, or shew 
it to the landlord who said nothing and left the premises, 
it was held that these facts did not amount to a tender, or 
a waiver of a tender (p).

Where the lease is made in Canada, and no place out 
of Canada is appointed for payment, the rent is payable 
in the current money of Canada, and a tender of the 
amount in the currency of the United States is invalid, 
although the head office of the lessors, and part of the de­
mised premises, are situate in the United States (q).

A promissory note, if given in satisfaction and dis­
charge of the rent, operates as an absolute payment; but, 
if given merely on account of rent, it is not a payment, 
and does not suspend the right of action or distress for the 
rent during its currency (r).

A sub-lessee cannot insist that a promissory note given 
by his lessor to the head landlord, operates as a discharge 
of the rent as against such sub-lessee (.«).

(o) Haldane v. Johnson (1853), 8 Ex. 689.
(p) Matheson v. Kelly (1874), 24 U.C.C.P. 598.
(7) Xiagara Falls International Bridge Co. v. Great Western 

Railway Co. (1803), 22 U.C.R. 592.
(r) Davis v. G y de (1835), 2 A. & E. 023; 41 R.R. 489; Palmer 

v. Brantley, [1895] 2 Q.B. 405.
(e) MeLeod v. Darch (1857), 7 U.C.C.P. 35.
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A cheque Riven for rent, on the other hand, is only a Cheque, 
conditional payment, so that if it is dishonoured the land­
lord’s remedies remain intact (t).

SECTION IV.

TO AND BY WHOM PAYABLE.

Where a tenant has entered into an agreement or Lessee, 
stipulation, whether under seal or not, for the payment 
of rent, he continues to be liable therefor even after he has 
assigned his interest in the term (a).

Such a stipulation cannot be treated, as between lessor 
and lessee after the assignment, as one of mere suretyship 
for the assignee (6).

In the absence of an express stipulation by the lessee Lessee 
to pay rent, it would seem that he may get rid of his lia- âssîgnmeiit. 
bility by assigning the term : that is to say, he is not liable 
after assignment upon a mere covenant implied by law 
from the relation of landlord and tenant, or from the use 
of the words “yielding and paying” in the reddendum(c).

Whether the lessee continues liable or not. the assignee Assignee, 
is liable for the rent during the time he occupies, by virtue 
of his privity of estate. An assignee may get rid of his 
liability by assigning over, whether he has covenanted to 
pay the rent or not (d).

An assignee of a lease is liable for rent payable there­
under. although he was under a misapprehension as to the 
extent of the land demised, and supposed erroneously that

(() Ryles on Bills, 10th ed., p. 24.
(а) Auriol v. Mills (1700), 4 T.R. 94; Boot v. Wilson (1807),

8 East 311.
(б) Baynton v. Morgan (1888), 22 Q.B.D. 74.
(c) Sec Baynton v. Morgan (1887), 21 Q.B.D. 101, per A. L.

Smith, J., at p. 105.
(d) Sec chapter XXIV.
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Sub-lessee.

Assignment 
of reversion.

he was getting a frontage on a certain street, since, by 
calling for the lease at the time of the assignment, he 
might have ascertained the true state of facts (e).

A sub-lessee is not liable in an action by the head land­
lord for rent, although his goods on the premises may be 
distrained therefor (/).

It is a good defence to an action by a lessor for rent, 
that his interest in the premises has expired, or has become 
vested in another, at least for the proportion of rent 
accruing thereafter (gr).

A lease by deed for the whole interest of the person 
granting it, or for a greater interest, operates in law as 
an assignment, and leaves no reversion in the lessor; and 
apart from statute the rent reserved under such an instru­
ment cannot be recovered by distress, but it may be re­
covered by action (Zt). And where the lease is not made 
by deed, so that it cannot operate as an assignment, the 
rent reserved thereby may be recovered by action, where 
the intention of the parties was, by such instrument, to 
create the relationship of landlord and tenant between 
them (•).

In Ontario, a distress may apparently be made for rent 
reserved under such circumstances (j).

Where a landlord assigns his reversion to another, he is 
entitled to sue for the rent which became due before the 
assignment, but not after (k) ; and the assignee of the re-

(0) Talbot v. Rom in (1864), 23 U.C.R. 170.
(f) Hoi ford v. Hatch (1779), 1 Doug. 183.
(g) Cunninghame v. Duane (1849), 9 U.C.R. 274.
(h) Baker v. Oostling (1834), 1 Bing. N.C. 19; 41 R.R. 533; 

Wollaston v. Hakewill (1841), 3 M. & Gr. 297.
(t) Pollock v. Stacey (1847), 9 Q.B. 1033.
(/) R.S.O. (1897), c. 170, 8. 3; Harpelle v. Carroll (1896), 27 

Ont. 240; see chapter XIII.
(k) Banner v. Bean (1853), 3 C. & K. 307.
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version is entitled to the rent which falls due after the 
assignment, but not before (Z).

But a tenant may continue to pay rent to the landlord Notice of 
until he receives notice from the assignee to pay rent to n8S,Knni<,nt 
him, whereupon the assignee becomes entitled to all rent 
which falls due after the notice, as well as to rent in arrear 
which fell due after the assignment (m). And if a tenant 
continues to pay rent to his lessor after receiving notice 
from the assignee, he may be compelled to pay it over 
again, and in such a case he cannot recover from the lessor 
what he has so paid (n).

So an assignee of the rent merely, not of the reversion, Assignee 
is entitled to be paid by the tenant after notice is given (o), of rent* 
even if the landlord notifies the tenant not to pay anything 
further to the assignee (p).

An Assignment of rent to become due in the future is 
valid; but it must be done by an instrument under seal(q).
An assignment, however, of rent already due is regarded 
as the assignment of a chose in action, and it may appar­
ently be done by writing without a seal (r).

Where a lessor who had a life estate in certain lands, 
made a lease of them for ten years to a person who was 
entitled to the reversion in fee, and the rent reserved in 
the lease was to the lessor simply, and the covenant for 
the payment of rent was “with the lessor, her heirs and 
assigns,” for payment to “the said lessor, her heirs and 
assigns,” it was held in an action brought by the lessor’s

(l) Flight v. Bentley (1835), 7 Sim. 149.
(m) Moss v. Baltimore (1779), 1 Doug. 279; 18 R.C. 403.
(*) Higgs v. Scott (1849), 7 C.B. 63.
(o) Allen v. Bryan (1826), 5 B. & C. 512.
(p) Knill v. Proxcse (1884), 33 W.R. 163.
(q) Dove v. Dove (1868), 18 U.C.C.P. 424.
(r) Galbraith v. Irving (1885), 8 Ont. 751.
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Judgment
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Executor.

executor for instalments of rent which became payable 
after the lessor’s death, that, as the interest of the lessor 
was a freehold interest, the executor could not recover, 
either as being entitled to the reversion of a chattel inter­
est, or as being the person designated by the covenant; it 
was also held that there was no estoppel to prevent the 
lessee from shewing that the title of the lessor had come to 
an end, and that he himself became the owner upon her 
death (»).

The rents due by tenants of a mortgagor become pay­
able to a mortgagee of the reversion, on notice by him to 
them to pay; and to a mortgagee, whose mortgage was 
created prior to the leases, upon the attornment of the 
tenants to him; and, as against him, in such cases, an 
attaching order, served on the tenants under a judgment 
against the landlord, has no validity. An attaching order 
binds only such debts as the debtor can honestly deal with, 
without affecting the interests of third parties (t). And 
where a mortgagee, under a mortgage created prior to the 
lease, served a notice on the tenant to pay rents to him. 
and the mortgagor endorsed his approval on the notice, it 
was held that these acts operated as an assignment of the 
rents to the mortgagee which would be valid as against 
judgment creditors of the mortgagor (u).

It has been held that an executor or administrator has 
no right as such to receive the rents of real estate. As to 
them he is merely an intermeddler, and will not be entitled 
to any commission thereon (t>).

But in Ontario, under the Devolution of Estates 
Act («•), it would seem that an executor or administrator

(«) Thatcher v. floirmon (1889), 18 Ont. £65.
(t) Parker v. Slcllicain (1896), 17 P.R. 84; see chapter XXIV.
(u) Ibid.
(v) Dagg v. Dagg (1878), 25 Gr. 542.
(I») R.S.O. (1897), c. 127, b. 4.



RENT. 207

is entitled and is bound to collect rents, at least, until the 
lands vest in the heir or devisee (x).

A partner of the tenant, who is jointly interested in 
the lease and in the goods on the demised premises, is, for 
purposes of distress, deemed to be a tenant, and subject to 
the terms of the lease and liable for the rent (i/).

SECTION V.

PROVISO FOR ACCELERATION OF PAYMENT.

It is usual to insert in leases a covenant or proviso in 
the following form or to the like effect :

“Provided also, and it is hereby expressly agreed and 
understood by and between the parties hereto, that if the 
term hereby granted, or any of the goods or chattels of the 
said lessee shall be at any time during said term seized or 
taken in execution or attachment by any creditor of the 
said lessee, or if the said lessee shall make any chattel 
mortgage or bill of sale of any of his crops or other goods 
and chattels, or any assignment for the benefit of creditors, 
or becoming bankrupt and insolvent, shall take the benefit 
of any Act that may be in force for bankrupt and insol­
vent debtors, or shall attempt to abandon said premises, 
or to sell and dispose of his farm stock and implements, 
so that there would not, in the event of such sale or dis­
posal, be a sufficient distress on said premises for the then 
accuring rent, of which the said lessor shall be sole judge, 
then in every such case, the then current and next ensuing 
years’ rent and the taxes for the then current year (to be 
reckoned upon the rate for the previous year, in case the 
rate shall not have been fixed for the then current year)

(x) See chapter XXV.
(y) Young v. Smith (1880), 29 U.C.C.P. 109.

Partner.

Proviso for 
accéléra-
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shall immediately become due and payable, and the term 
hereby granted shall at the option of the said lessor im­
mediately become forfeited, void anil determined, and in 
every of the above cases such taxes or accrued portion 
thereof be recoverable by said lessor in the same manner 
as the rent hereby reserved. And also in case of removal 
by the lessee of his goods and chattels in whole or a sub­
stantial part thereof from off the said premises, the said 
lessor may follow and distrain the same for thirty days in 
the same manner as is provided for by law in cases of 
fraudulent or clandestine removal.”

A proviso in a lease declaring in words however clear 
and strong that the term shall be forfeited and void on a 
breach of a covenant or condition, has been construed by 
the courts to mean that the term is voidable only, at the 
option of the lessor (o).

The statutory provision (6) allowing a distress to be 
made after the determination of a lease, applies only to 
cases where the lease has been determined in ordinary 
course by lapse of time, and not to eases where it has been 
determined by forfeiture on breach of a covenant or pro­
viso (c).

A proviso in a lease, that if the tenant should commence 
to remove his goods from the demised premises the then 
current year’s rent immediately became due and in arrear, 
is valid, and on the tenant proceeding to sell and dispose 
of all the goods on the demised premises, with the inten­
tion of finally quitting the place before the time when the

(а) Davenport v. Keg. (1877), 3 App. Cas. 115; Doe v. Bauchs 
(1821), 4 B. & Aid. 401; 23 R.R. 318; Palmer v. Mail Printing 
Co. (1897), 28 Ont. 656.

(б) 8 Anne, c. 14, s. 6; R.8.O. (1897), vol. III., c. 342, s. 2.
(©) Orimtcood v. Moss (1872), L.R. 7 C.P. 300; Baker v.

Atkinson (1886), 11 Ont. 735; Linton v. Imperial Hotel Co. (1889), 
16 Ont. App. 337.
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rent became due and the lease terminated, a distress by 
the landlord is legal (d).

A covenant or proviso in a lease that “if the lessee shall 
make any assignment for the benefit of creditors, the said 
term shall become forfeited and void, and the full amount 
of the current yearly rent shall be at once due and pay­
able,M is valid, and a distress made for rent which became 
due by virtue of such a proviso, but which would not other­
wise have become due until afterwards, will be upheld (e).

Under such a proviso, it has been held that a distress 
may be justified on the ground that the rent became due 
at the same instant as the lease terminated and not there­
after; but even if that construction could not be given to 
it, the distress would nevertheless be valid, although made 
for money reserved as rent falling due after the expiration 
of the term, by reason of the lessee’s express personal cove­
nant declaring the sum to be rent ; and the covenant which 
was binding on the tenant was equally binding on his 
assignee (/).

The decision in Graham v. Long (/), expressing this 
view was not followed in a later cast1 (g), in which it was 
held that such a distress was illegal on the ground that the 
statute (h) allowing a distress to be made after the deter­
mination of a lease, applies only to cases where the tenancy 
has been determined by lapse of time and not by forfeiture ; 
that the year’s rent became due only by virtue of the for-

(d) Young v. Smith (1879), 29 U.C.C.P. 109, approved in Lin­
ton v. Imperial Hotel Co. (1889), 10 Ont. App. 337.

(e) firaham v. Long (1880), 10 Ont. 248; Linton v. Imperial 
Hotel Co. (1889), 10 Ont. App. 337.

if) (Iraham v. Long (1880), 10 Ont. 249.
(<7) Baker v. Atkinson (1880), 11 Ont. 735, reversed on another 

point in appeal, 14 Ont. App. 409.
(h) 8 Anne, c. 14, s. 0; R.8.O. (1897), vol. III., c. 342, s. 2.

Assignment 
for benefit 
of creditors.

(iraham v.

bell—14
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feiture, and that the distress was an unequivocal act indi­
cating an intention to forfeit, and the lessor’s right to 
distrain was at an end.

Linton v. 
Imperial 
Hotel Co.

Fraud on 
creditors.

This decision, however, and the grounds on which it 
rested were disapproved in Linton v. Imperial Hotel 
Co. (i), in which the law on the point was finally settled. 
It was there held that that the lease did not become void on 
the making of the assignment, but only voidable at the op­
tion of the lessor; that his right to claim the accelerated 
rent depended, not upon the lessor’s election to forfeit the 
term, but upon the fact of the lessee having made an assign­
ment for the benefit of creditors; that the proviso in this 
respect was divisible, and that, as the lessor had not elected 
to forfeit the term, the distress itself not being an election 
to forfeit, he was entitled to distrain.

Under the Insolvent Act of 1875, a proviso that, in the 
event of insolvency, the next year’s rent should become due 
and payable, was held to be void as a fraud against credi­
tors (».

Proviso does 
not run 
with the

Where rent was made payable monthly, and the lease 
provided that “if the lessee shall make any assignment for 
the benefit of creditors the then current quarter's rent shall 
immediately become due and payable,’’ it was held that 
this proviso was ineffectual to accelerate the rent, as the 
term “current quarter’’ could have no application to rent 
payable monthly (k).

A condition in a lease that in case any writ of execution 
shall be issued against the goods of the lessee, the then 
current year’s rent shall immediately become due and pay-

(i) Linton v. Imperial Hotel Co. (1880), 10 Ont. App. 337; 
Wyld v. Clarkton (1880), 12 Ont. 589, explained; Baker v. Atkin­
son (1880), 11 Ont. 735; 14 Ont. App. 409, and (irifftth v. Brotrn 
(1871), 21 U.C.C.P., considered.

(/) In re Hoskins (1877), 1 Ont. App. 379.
(k) Langley v. Heir (1898), 25 Ont. App. 372.
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able, and the term forfeited, is personal to the original 
lessor and lessee, and does not run with the land, and can­
not be taken advantage of by the grantee of part of the 
reversion (I).

SECTION VI.

ASSIGNMENT BY TENANT FOR BENEFIT OF 
CREDITORS.

At common law, a landlord was entitled to recover by 
action or distress, without restriction, the whole amount of 
rent in arrear. As against the tenant his right of distress 
is limited by statute to the recovery of six years’ arrears, 
and his right of action under an indenture of demise is 
limited to the recovery of twenty years’ arrears (a).

In Ontario, where a tenant makes an assignment for 
the general benefit of his creditors, the landlord’s right of 
distress is restricted, as against creditors, to the arrears of 
rent due during the period of one year prior to the execu­
tion of the assignment, and for three months thereafter. 
This is provided by sub-section 1 of section 34 of the Land­
lord and Tenants’ Act (6), which is as follows :

34. (1) In case of an assignment for the general benefit of 
creditors, the preferential lien of the landlord for rent shall be 
restricted to the arrears of rent due during the period of one year 
last previous to, and for three months following, the execution of 
such assignment, and from thence so long as the assignee shall retain 
possession of the premises leased.

This section has given rise to conflicting decisions as to 
its meaning and effect and it is impossible to reconcile all 
of them. It is very nearly in the same words as section 121

Restriction 
on arreart 
recoverable.

Three
months
following
assignment.

Insolvent
Acts.

( 2 ) Mitchell v. McCauley ( 1893), 20 Ont. App. 272.
(а) See section XII. of this chapter.
(б) R.S.O. (1897), c. 170.
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Preferential

of the Insolvent Act of 1865, section 81 of the Insolvent 
Act of 1869, anti section 74 of the Insolvent Act of 1875, as 
well as section 28 (4) of the Landlord and Tenants’ Act, 
chapter 143 of the Revised Statutes of Ontario, 1887, the 
only difference that needs to be noticed is that the words 
“and for three months following" are not found in any of 
those sections. These words were first introduced by a 
statute amending section 28 of the Revised Statutes of 
Ontario, 1887 (c).

The words “preferential lien of the landlord for rent” 
are to receive the construction given them under the Insol­
vent Acts, and although the right of distress is not inter­
fered with by the Ontario Act, as it was under those Acts, 
the landlord has a statutory lien which may be enforced by 
action, although a distress is not made (d).

Under section 81 of the Act of 1869, it was held that the 
landlord was not thereby made a preferred creditor in all 
cases, but merely that the goods on the demised premises 
should not pass into the hands of the assignee to the pre­
judice of the landlord's lien or right of distress, which, but 
for the Act, he would be entitled to enforce against 
them (e).

Under section 74 of the Act of 1875, it was held that 
“the preferential lien of the landlord for rent” means the 
right of the landlord to distrain goods on the premises, and 
that the landlord was entitled to be paid his rent in priority 
to other creditors when there were goods liable to distress, 
and which at the time of the assignment he had a right to

(c) 58 Viet. c. 26, s. 3.
(d) Lazier v. Henderson (1808), 20 Ont. 673; sec In re Mc­

Cracken (1870), 4 Ont. App. 486. It has been held in England 
under the Bankruptcy Act (46 & 47 Viet. e. 52), that the landlord 
in order to enforce his claim against the bankrupt’s property, must 
make an actual distress. See In re Suflield (1888), 20 Q.B.D. 603.

(e) In re Kennedy (1875), 36 U.C.R. 471.
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distrain, while he was restricted as to amount to the rent 
which accrued due within a year before that time (f).

The two cases just cited were followed in a subsequent 
case in which it was said that “preferential lien” meant 
the right of a landlord to be paid out of, and to the extent 
only of, the proceeds of the goods on the premises, which, 
hut for the assignment, would have been liable to dis­
tress (g).

Under section 125 of the Act of 1875, the landlord was, 
in effect, prohibited from making a distress upon the goods 
of the insolvent after they came into the hands of the 
assignee, as the goods were then held to be in costodiâ 
legis (h).

But under the Ontario Act, goods in the possession of 
an assignee for the general benefit of creditors, are not in 
custodiâ legis, so as to protect them from distress for 
rent(i). Thus, where a tenant made an assignment for the 
benefit of creditors, and the landlord, before the assignee 
removed the goods from the demised premises, distrained 
for arrears of rent which had become due before the assign­
ment was made, it was held that the landlord’s right to 
recover his rent by distress was not affected by the assign­
ment O').

Under the section of the Ontario Act which has been 
quoted, it has been held that a landlord has no right to be 
paid his rent by the assignee in priority to other creditors 
if there were no distrainable goods on the premises at the

(/) In re Hoskins (1877), 1 Ont. App. 379.
ig) In re McCracken (1879), 4 Ont. App. 486.
(k) In re MeCracken (1879), 4 Ont. App. 486.
(i) Eaerelt v. Kent (1888). 15 Ont. 0; Linton v. Imperial 

Hotel Co. (1889), 16 Ont. App. 337, in which the decision on this 
point in Wgld v. Clarkson (1886), 12 Ont. 589, nnd In re McCracken 
41879), 4 Ont. App. 486, were explained and distinguished.

(ji Eacrett v. Kent (1888), 15 Ont. 9.

In Custodid 
legit.

Right of
distress
unaffected.

Distrainable 
goods on the 
premises.
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time of the assignment. If there were no distrainable 
goods, he was entitled to rank only as an ordinary credi­
tor (k).

It was contended, and in one case decided that the pre­
ferential lien for rent extends, not only to a year’s rent 
prior to the assignment, but also to three months’ rent 
thereafter, whether the assignee retains possession or not(l). 
This view was disapproved in a later case in which it was 
held that the section does not confer any additional right 
or benefit on the landlord as for compensation for the loss 
of a tenant ; but where the parties have stipulated for rent 
to become payable in advance, or to be accelerated upon an 
assignment being made, the effect of the section is to restrict 
the amount recoverable by the landlord as a preference. 
In other words it is a restrictive, not an enlarging, pro­
vision, and where by the lease not more than three months’ 
rent is accelerated or payable in advance, the landlord is 
not entitled to more than the lease gives him (m), unless, 
of course, the assignee retains possession, in which case he 
is entitled to rent by the tenus of the section for so long 
as his possession lasts.

So, where rent is payable in advance, a proviso that in 
the event of an assignment by the lessee for the benefit of 
creditors the current quarter’s rent shall become due, is 
superfluous, and is ineffectual to accelerate rent that falls 
due thereafter: in such a case, the rent being payable in 
advance, is already due by the terms of the lease apart 
from the proviso (n).

It has been held that the words in the section, “arrears 
of rent due . . . for three months following the execu­

te) Marian v. Ferguson (1898), 29 Ont. 235; Langley v. Meir 
(1898), 25 Ont. App. 372.

(l) Clarke v. Reid (1896), 27 Ont. 618.
(m) Langley v. Meir (1898), 25 Ont. App. 372
(n) Langley v. Meir (1898), 25 Ont. App. 372.
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tion of the assignment” mean “arrears of rent becoming 
due during the three months following the execution of the 
assignment.” Thus, where rent was payable quarterly in 
advance by the terms of a lease which contained a proviso 
that if the lessee should make an assignment for the benefit 
of creditors, the rent for the then current quarter, and the 
next succeeding quarter should immediately become due 
and payable, it was held that the landlord was entitled to 
be paid by the assignee, in priority to other creditors, the 
current quarter’s rent, which was 13 days past due at the 
date of the assignment, and the succeeding quarter’s rent 
which, in ordinary course, would have become due within 
three months after the date of the assignment (o).

Upon this interpretation of the section, the landlord 
may be entitled, as in the cases just cited, to be paid as a 
preference at the time of the assignment, nearly six months’ 
rent which has not been earned by the premises. It would 
seem to follow, also, that where no rent fell due in ordinary 
course during the three months next after the execution of 
the assignment, as for example, where rent was payable 
yearly or half-yearly, the landlord would not be entitled, 
as against the assignee, to any benefit from the acceleration 
clause at all (p).

It is submitted that the “three months” clause of the 
section is capable of the following interpretation: “Where, 
by the terms of the lease, unearned or future rent is due, 
or becomes due. at the time of the assignment, either as 
payable in advance, or by virtue of an acceleration clause, 
the amount of such unearned rent recoverable as a prefer­
ence shall not exceed three months’ rent.” This view is 
supported by the language of two of the three Judges of

(o) Lozier v. Henderson (1808), 20 Ont. 673, followed in Tew 
v. Toronto Savings and Loan Co. (1808), 30 Ont. 76.

(p) See Lazier v. Henderson (1808), 20 Ont. 673, at p. 677.



216 TEEMS OF THE RELATIONSHIP.

Langley v.

Summary.

Applies to 
rent due by 
the terms * 
of the lease.

Future rent.

the Court of Appeal who decided the case of Langley v. 
Meir (q).

In that case, at page 377, Chief Justice Burton said: 
“It is, I think, a mistake to suppose that the Legislature, 
in an unwonted fit of generosity to the landlord, intended 
to confer any additional right or benefit on him in conse­
quence of his being deprived of a good tenant suddenly. 
He was left to look after that himself, and very few leases 
in modern times are without an express agreement that in 
the event of insolvency, the rent shall be accelerated for a 
longer or shorter period, and the Legislature has now inter­
fered by limiting the period to three months ; if they had 
intended to confer a right they would have used different 
language. If the lease does not contain such an agreement 
there is nothing to restrict, for it depends entirely on the 
agreement of the parties, and on nothing else.”

And Mr. Justice Maclennan, at page 386, said: “If by 
the terms of the lease, three months or more of the future 
rent was payable in advance, or was accelerated by the 
execution of the assignment, then the defendant [the land­
lord] would have had a preferential lien for future rent to 
the extent of three months but no more.”

The rules deduced from the foregoing cases governing 
the rights of a landlord under the section may then be 
stated as follows :

1. The section contemplates and is confined to rent which 
is due or becomes due by the terms of the lease at the time 
the assignment is made. The section, being restrictive 
merely, confers no new right, and does not have the effect 
of accelerating rent which is not due by the terms of the 
lease.
' 2. The rent thus due may be rent which has been earned 

by the premises, or rent which has not been earned, or both.

(q) Langley v. Heir (1898), 25 Ont. App. 372.
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As to earned rent, it seems clear that the landlord is entitled 
to a preferential lien for it to the extent of one year’s rent.
As to that part which is unearned or future rent, it is sub­
mitted, he is restricted by the section to a preferential lien 
for three months’ rent, and no more.

3. The landlord is entitled to a preferential lien, and Distrainable 
to be paid in priority to other creditors, to the extent only *oode*
of the distrainable goods on the premises at the time of the 
assignment.

4. lie may recover his debt by distress on the goods, or Action
by action against the assignee although no distress has been or diatress' 
made.

Where a trustee in bankruptcy, in order to avoid a dis­
tress, has given an undertaking for the payment of the 
rent, the landlord is entitled to be paid out of the estate 
before deducting any sum for the costs of administering 
the estate (r).

There is nothing in section 56 of the Dominion Winding- Lex loci 
vp Act which alters or interferes with the lex loci contractus co,,tractua- 
in the case of a claim. Where a lease of property situate 
in the Province of Quebec, and entered into there, con­
tained a provision making the same void, at the option of 
the lessor, on the insolvency of the lessee, and by the law 
of that Province (Civil Code, art. 1092), the rent not yet 
exigible by the terms of the lease, becomes so, a claim for 
the whole rent, taxes, etc., to the end of the term, was, on 
the insolvency of the lessee company, allowed to the lessors 
in liquidation proceedings under the Dominion Act («).

Under a lease containing a proviso that if the lessee Taxes, 
should make an assignment for the benefit of creditors, the 
taxes for the current year, to be reckoned on the rate of

(r) In re Chapman (1894), 10 Times L.R. 449.
(e) In re Harte and Ontario Express and Transportation Co.

<1892), 22 Ont. 510.
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the previous year, in ease the rate for the then current year 
should not have been fixed, should immediately become due 
and payable as rent in arrear, and recoverable by distress 
or otherwise, it was held that the landlord was entitled to 
distrain, and had a preferential lien for such taxes as 
against the assignee (t).

Where a lease contains a proviso that in the event of an 
assignment by the lessee for the benefit of creditors, the 
term shall become forfeited, the lessor may, in the absence 
of statutory provision, elect to forfeit the term and eject 
the assignee (it).

In Ontario, however, it is provided by sub-section 2 of 
section 34 of the Landlord and Tenants} Act (v), that 
under an assignment made by a tenant for the general 
benefit of bis creditors, or under an order for the winding 
up of an incorporated company being a lessee, the assignee 
or liquidator may elect to retain the premises for the un­
expired term of the lease, upon the terms of the lease, and 
paying rent as provided thereby. The sub-section is as 
follows :

34. (2) Notwithstanding any provision, stipulation or agree­
ment in any lease or agreement contained, in any case of an assign­
ment for the general benefit of creditors, or in case an order is made 
for the winding-up of an incorporated company, being lessees, the 
assignee or liquidator shall be at liberty within one month from the 
execution of such assignment, or the making such winding-up order, 
|>v notice in writing under his hand given to the lessor, to elect to 
retain the premises occupied by the assignor or company ns afore­
said at the time of such assignment or winding-up, for the unex­
pired term of any lease under which the said premises were held, 
or for such portion of the said term ns he shall see fit, upon the 
terms of such lease and paying the rent therefor provided by said

(0 Tew v. Toronto Savings and Loan Co. (1898), 30 Ont. 7G. 
(u) Magee v. Rankin (1809), 29 U.C.R. 257.
(y) R.S.O. (1897), c. 170.
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Where, under this sub-section, the assignee has given 
notice of an election to retain the premises for the unex­
pired term of the lease, the landlord cannot claim three 
months’ rent,in addition to the rent for the term, and if 
it has been paid by the assignee, under protest, it may be 
recovered back(u>).

A claim for damages against an overholding tenant for 
double the yearly value of the land, under the statute 4 
George II., chapter 28, section 1. is an unliquidated claim, 
and therefore is not provable against the tenant’s estate in 
the hands of an assignee for creditors(x).

SECTION VII.

IN CASE OF AN EXECUTION AGAINST TIIE
TENANT.

A landlord is entitled to be paid his rent, to the extent 
of one year’s arrears, out of the goods on the demised 
premises, in priority to execution creditors of the tenant. 
This is provided by section 1 of the Statute 8 Anne, chap­
ter 18, which, as re-enacted in Ontario, is as follows:

19. No goods or chattels whatsoever lying or being in or upon 
any messuage, lands, or tenements, leased for life or lives or term 
of years, at Will, or otherwise, shall be liable to be taken by virtue 
of any execution issued out of the High Court of Justice, or a 
County Court, on any pretence whatsoever, unless tlint party at 
whose suit the execution is sued out shall, before the removal of 
such goods or chattels from off the said premises by virtue of such 
execution, pay to the landlord of the said premises, or his bailiff, all 
such sums of money as are due for rent of the premises at the time, 
of the taking of such goods or chattels by virtue of such execution: 
Provided the said arrears of rent do not amount to more than one

(it) Kennedy v. 3iacDoncll (1901), 1 Ont. L.R. 250; but see 
7'cio v. Routley (1900), 31 Ont. 358.

(a?) Magann v. Ferguson (1898), 29 Ont. 235; Grant v. West 
(1890), 23 Ont. App. 533.
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One year’s 
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year's rent, and in case the said arrears shall exceed one year’s rent, 
then the party at whose suit such execution is sued out, paying the 
said landlord, or his bailiff, one year’s rent, may proceed to execute 
his judgment ns he might have done before the making of this Act, 
and the sheriff, or other officer, is hereby empowered and required 
to levy and pay to the execution creditor as well the money so paid 
for rent as the execution money (a).

In Manitoba, except as otherwise provided by “The 
County Courts Act,” no person shall be at liberty to claim 
as against any writ of execution or writ or order of attach­
ment issued out of any Court of this Province, or to dis­
train as against the tenant or any other person, for more 
than three months’ arrears of rent where the same is pay­
able quarterly or more frequently, nor for more than one 
year’s arrears where the same is payable less frequently 
than quarterly(b).

Before the statute the landlord was without a remedy, 
as goods taken in execution were in cuttodiâ legis, and 
could not be seized for rent. The object of the statute is 
to provide a remedy, and it only applies where the right 
of distress cannot, by reason of the seizure under the 
execution, be exercised(c).

The statute does not apply unless there is an existing 
tenancy between the landlord and the execution debtor. 
Its benefit cannot be claimed by a lessor, where the execu­
tion is against a sub-lessee, and not his immediate lessee(d). 
But it applies to a tenancy created by an attornment of a 
mortgagor to a mortgagee(e).

(а) 8 Anne, c. 18 (or c. 14 in Ruffhead's ed.), s. 1; R.S.O. 
(1897), vol. III., c. 342, ». 19; C.S.N.B. (1904), c. 153, as. 20, 21.

(б) R.S.M. (1902), c, 49, 8. 3.
(c) In re Benn-Davis (1885), 55 L.J.Q.B. 217.
(d) Bennett’s Case (1727), 2 Str. 787.
(e) Yates v. Itatledge (1860), 5 IT. & N. 249; Hobbs v. Ontario 

Loan and Debenture Company (1890), 18 S.C.R. 483, per Strong, 
at p. 493.
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The tenancy, moreover, must be subsisting at the time 
of the seizure under the execution. Thus, if a landlord has 
brought ejectment against the tenant he cannot claim the 
benefit of the statute(/). And if the tenancy has expired, 
he will be disentitled under this section, although under 
another section he might distrain within six months there­
after^).

To entitle a landlord to the benefit of the statute, the 
rent must be a fixed or certain rent, or one that becomes 
certain by calculation or on the happening of specified 
events (fc).

A landlord can only claim for rent that was due at the 
time of the seizure, and not rent that accrued afterwards, 
although the sheriff be in possession (t). But if it is due 
by the terms of the lease, it is immaterial that it be pay­
able in advance(j).

If, however, the sheriff merely makes an inventory of 
the goods seized, leaving no one in possession, the goods 
are not in custodiâ legis, so as to prevent the landlord from 
claiming for rent due at the time the execution was sub­
sequently attempted to be enforced(fc). But the bailiff’s 
absence from the place of seizure for a mere temporary 
purpose is not an abandonment of the seizure(l). Nor 
where the goods are left in the hands of a person who un­
dertook to be responsible for them(m).

(f) Hodgson v. Caseoigne (1821), 5 B. & A. 88.
(«/) Cox v. Leigh ( 1874), L.R. 9 Q.B. 333. See Chapter Xlll.
(h) Bateman v. Farnsworth (1860), 29 L.J. Ex. 365.
(i) Tomlinson v. Jarvis (1853), 11 U.C.R. 60: Vance v. But. 

tan (1854), 12 U.C.R. 632; In re Bcnn-Davis (1885), 65 L.J.Q.B. 
217.

(/) Harrison v. Barry (1819), 7 Price 690; 21 R.R. 781.
(fc) Hart v. Reynolds (1864), 13 U.C.C.P. 501.
(l) Gordon v. Bumble (1892), 19 Ont. App. 440.
(m) Lossing v. Jennings (1851), 9 U.C.R. 406; Duffus v. 

Creighton (1887), 14 S.C.R. 740.
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But where a man was placed in charge of the goods, 
and he left voluntarily without any intention of return­
ing. although in violation of his duty, it was held tnat the 
goods were rot in custodia leg is, and that the landlord was 
entitled to distrain(n).

The statute forbids removal of the goods without satis­
fying the rent ; so that where the goods are seized and sold, 
but not removed from the premises, the statute has been 
held not to apply (0). It is contrary to the statute to re­
move any portion of the goods(p). If any of the goods 
are removed from the premises the statute applies and the 
sheriff is liable for the rent, although they have been sub­
sequently returned ( q ).

The object of the statute is to provide a remedy to the 
landlord in lieu of distress, and if the removal does not 
take place within a reasonable time after sale, the statute 
does not apply, as the right of distress then revives(r).

Before the landlord can claim the benefit of the statute, 
he must give notice of his claim to the sheriff, or have it 
brought to his knowledge(s) ; and proof of his knowledge, 
although no notice is given, is sufficient(t). It is not 
necessary to give notice to the execution creditor(u). The 
notice will be in time, if it is given while the goods or the 
proceeds of their sale, are in the sheriff’s hands, whether 
before or after their removal from the premises(v).

(») Cross v. Davidson (1807), 17 C.L.T. 189; see also Bayshair 
v. Deacon, [1898] 2 Q.B. 173.

(o) White v. Binstead (1853), 13 C.B. 304.
(p) Colyer v. Rpeer (1820), 2 B. & B. 67.
(q) Lane v. Crockett (1819), 7 Price 566.
(r) In re Benn-Davia (1885), 55 L.J.Q.B. 217; see chapter 

XIII.
(8) Andrctcs v. Dixon (1820), 3 B. & A. 645; 22 R.R. 518.
(f) Rialey v. Ryle (1843), 11 M. * W. 16.
(u) Rialey v. Ryle (1843), 11 M. * W. 16.
(1) Arnitt v. Cornet (1820), 3 B. & A. 440; 22 R.R. 453; Yates 

v. Rot led ye (1860), 5 H. & N. 249.
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The duty of the sheriff is to requit e the execution credi­
tor to pay the rent, and to refuse to sell or remove any of 
the goods until it is paid, even if it is clear that the goods 
arc sufficient to satisfy both the execution and the rent(tv). 
The practice, however, has grown up for the sheriff to levy 
for both, and pay the rent out of the proceeds (a;).

An action will lie against the sheriff at the suit of the 
landlord for the rent if he infringes the statute(i/), but 
not against the execution creditor(z).

The measure of damages in such a case is the amount of 
rent due; or, if the value of the goods is less than the 
rent, the loss to the landlord by their removal, not the 
mere amount realized at a forced Rale (a).

The sheriff is liable to the landlord if he takes the goods 
of third persons under the writ against the tenant, even 
if he has accounted for the goods to their true owner(b).

Where goods are seized under execution on leasehold 
premises and are claimed by a third party, who establishes 
his title thereto, the statute does not entitle the landlord 
to be paid rent by the sheriff. Where, however, goods 
seized by the sheriff were claimed by a third party, and 
under an interpleader order were sold and the proceeds 
paid into Court pending the trial of an issue as to the 
ownership of the goods, and the trial of a second issue had 
been directed between the landlord and the execution credi­
tor as to the landlord's right to the rent claimed, and the 
claimants in the first issue consented to the landlord’s claim 
being satisfied even if they should be successful in the

(tc) Cocker v. Musgrovc (1846), 9 Q.B. 223; Thomas v. Hire- 
house (1887), 19 Q.B.D. 663.

(a?) See In re Mackenzie, [1900] 2 Q.B. 566.
(y) Thomas v. Mirehouse (1887), 19 Q.B.D. 563.
{z) Risley v. Ryle (1843), 11 M. & W. 16.
(а) Thomas v. Mirehouse (1887), 19 Q.B.D. 563.
(б) Forster v. Cookson (1841), 1 Q.B. 419.
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issue, the landlord was held entitled to be paid out of the 
fund in Court the arrears of rent, not exceeding one 
year’s rent, without awaiting the decision of the issue as 
to the ownership of the goods(c).

Where a tenant absconded leaving rent in arrear, where­
upon the landlord distrained, but, before selling, the ten­
ant sent to the landlord a power of attorney, authorizing 
him to dispose of the property; and by letter he directed 
the landlord to pay himself his claim for rent, as also his 
claim for expenses and trouble ; and after payment thereof, 
and of an execution creditor’s claim, to remit the balance 
to the tenant, and the landlord then abandoned his warrant, 
and disposed of the property under the power, it was held 
that the landlord by so proceeding had not waived his right 
to payment of the rent due, and that the execution credi­
tor was entitled to be paid only out of the balance remain­
ing after payment of such rent, as also of any rent due by 
any former tenant for which a distress could have been 
made, together with the landlord’s expenses and charges 
for trouble in executing the trusts of the power(d).

In Ontario, the statute applies only to goods taken 
under an execution issued out of the High Court of Jus­
tice, or a County Court, and does not apply to goods seized 
under the process of a Division Court. Where goods of a 
tenant are seized under a Division Court execution, and a 
claim is made by the landlord for rent, the procedure is 
regulated by the Division Courts Act(e).

Under this Act, a claim may be made by the landlord 
or his agent, and delivered to the bailiff making the seizure, 
or where the money has been paid into Court, to the clerk 
of the Court.

(c) Robinson v. McIntosh (1899), 4 Terr L.R. 102.
(d) Tyrrell v. Rose (1870), 17 Gr. 394.
(e) R.S.O. (1897), c. 00, s. 270, et seq.
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In such a case the claim of the landlord for rent is re­
stricted to the rent of four weeks, when the tenement has 
been let by the week, and to the rent accruing due in two 
terms or gales where the letting 1ms been for any other 
period less than a year, and not exceeding in any case a 
year’s rent.

These provisions are made by section 278 of the Divi­
sion Courts Act(f), which is as follows:

278. (l)So much of the Act passed in the 8th year of the reign 
of Queen Anne, intituled Am Act for the better security of Rents 
and to prevent Frauds committed by Tenants, as related to the liabi­
lity of goods taken by virtue of any execution, shall not he deemed 
to apply to goods taken in execution under the process of any Div- 
vision Court, but the landlord of a tenement in which any goods are 
so taken may, by writing under his hand or under the hand of his 
agent, stating the terms of holding and the rent payable for the 
same, and delivered to the bailiff making the levy, claii any rent in 
arrear then due to him, not exceeding the rent of four weeks when 
the tenement has been let by the week, and not to exceed the rent 
accruing due in two terms of payment, where the tenement 1 been 
let for any other term less than a year, and not exceed!n in any 
case the rent accruing due in one year.

(2) Notice of the said claim may be given at any ie before 
the return of the execution, notwithstanding that the is may in 
the meantime have been removed from the premises which they
were seized, and when the goods of a tenant are sold within ten days 
after the seizure the money realized shall remain in court until the 
expiration of the said term of ten days to answer the claim of the 
landlord, and in cases where the money has been paid into court, 
the notice may be directed to the Clerk with like effect as if given 
to the bailiff before the sale of the goods so seized.

It is further provided that if such a claim is made, the 
bailiff shall distrain for the rent claimed, as well as for the 
amount of the execution, but shall not sell the goods dis­
trained until eight days thereafter(gr).

If a replevin is made of the goods distrained, so much 
of the goods taken under the warrant of execution shall

( f ) R.S.O. (1897), c. 60.
(gr) Section 279.
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be sold as will satisfy the money and costs for which the 
warrant issued and the costs of the sale, and the surplus of 
the sale and the goods so distrained shall be returned as 
in other cases of distress for rent and replevin thereof (h).

No execution creditor under the Act shall have his debt 
satisfied out of the proceeds of the execution and distress, 
or of the execution only, where the tenant replevies, until 
the landlord who conforms to the provisions of this Act has 
been paid the rent in arrear for the periods before men­
tioned^).

In Manitoba, similar provisions have been made by the 
County Courts Act(j).

Under the Statute of Anne it is not necessary to give 
notice in writing to the sheriff (Zc) ; but under this Act the 
landlord must give written notice to the bailiff(I).

After the bailiff has seized, the landlord’s right of dis­
tress is suspended, and he cannot legally distrain so long 
as the bailiff is in possession(m).

SECTION VIII.

DEDUCTIONS FROM RENT.

In an action by a landlord to recover the rent, a tenant 
is entitled to set off any indebtedness due to him by the 
landlord which the latter has agreed by the lease to allow 
him, whether or not he is authorized by the agreement to

(h) Section 281.
(i) Section 282.
(;) R.S.M. ( 1902), c. 38, 8. 290, et seq.
(k) Brown v. Rattan (1849), 7 U.C.R. 97; Sharpe v. Fortune 

(1859), 9 U.C.C.P. 523; Kingston v. Shaw (1861), 20 U.C.R. 223.
(!) In re McGregor v. Korton (1889), 13 P.R. 223.
(m) Craig v. Craig (1878), 13 C.L.J. 326.
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deduct them from the rent (a), and since the Judicature 
Act, he may counter-claim for any other indebtedness or 
for damages(ft).

But where a distress is made for rent, a tenant cannot, 
as a general rule, insist on deducting from the rent, sums 
that are due him from his landlord, unless he is author­
ized to deduct them by an express agreement, or by statute. 
A landlord may, unless restricted by statute, distrain for 
the amount of rent in arrear, although he is indebted to the 
tenant in a larger amount, even where the lease provides 
that the tenant shall be allowed for moneys due by the 
landlord, as for example, moneys expended for repairs, but 
does not expressly state that he may deduct them from the 
rent(c).

Where, however, the landlord covenants to allow the 
tenant all reasonable improvements made by him, in the 
amount of his rent, the tenant is entitled to deduct the 
value of the improvements from the rent distrained for(d).

Where the landlord agrees to allow the tenant to deduct 
a fluctuating payment from a certain gale of rent, and the 
payment exceeds the rent, the tenant has no remedy against 
the landlord for the excess, and cannot deduct it from other 
gales of rent. Thus where the plaintiff leased a tavern to 
defendant for three years at a rent of $400 a year, pay­
able quarterly, “the said lessor to allow the said lessee the 
amount he has to pay as license fees out of the first quar­
ter’s rent in each year,’’ and the license fee, when the 
lease was executed, and for some years previously, was $85 ;

(а) MeAnnany v. Tickell (1864), 23 U.C.R. 122; Wheeler v. 
Mme (1846), 3 U.C.R. 143.

(б) Walton v. Henry (1880), 18 Ont. 620.
(c) Graham v. Tate (1813), 1 M. & S. 609; Dallman v. King 

(1837), 4 Ring. N.C. 105.
(d) Wilcox8on v. Palmer (1840), T.T. 3 & 4 Viet.
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but in the following year was raised to $200, it was held 
that the lessee could claim no allowance beyond the 
first quarter’s rent, the lessor being bound to allow the fee 
only provided it did not exceed such rent(e).

Where a landlord agreed with his tenant that if he 
should not paint the buildings in the first year the tenant 
might do it in the second year, and charge it against the 
rent of the third year, and after the tenant had begun the 
painting in the third year, but before completion, the land­
lord distrained for a quarter’s rent, it was held that the 
distress was warranted, although the painting which had 
been begun, but not completed, exceeded the quarter’s rent 
distrained for(f).

Where it was provided that the lessor might sell any 
part of the farm demised, making a reasonable deduction 
from the rent thereof to be determined by arbitration in 
case of dispute, and a railway company required a portion 
of the land, which the lessor conveyed to them, it was held 
that such a portion was sold within the meaning of the lease, 
and that the abatement from the rent should not be mea­
sured by the interest of the money paid by the company, 
but should be determined upon a consideration of the com­
parative value to the tenant of the land sold, having regard 
to the rent of the whole, and that, after the sale, the lessor 
could not distrain without first arranging or offering to 
arbitrate as to the deduction(g).

If the landlord refuses to allow proper deductions he is 
liable in an action by the tenant for repayment (A).

A tenant is entitled, however, even in the absence of an 
express agreement, to deduct from the rent sums paid by

(e) Writt v. Sharman (1880), 41 U.C.R. 249.
(f) Millmine v. Hart (1847), 4 U.C.R. 625.
(g) Bickle v. Beatty (1859), 17 U.C.R. 465.
(h) Graham v. Tate ( 1813), 1 M. & S. 609.
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him for taxes due by the landlord, and other payments 
such as annuities, or interest on a mortgage secured by a 
power of distress, where the tenant’s goods might be dis­
trained in case of non-payment (*). So. an under-tenant 
may deduct from rent due, payments which he has been 
compelled to make to the superior landlord, and for which 
his goods are liable to be distrained (j).

A tenant who voluntarily pays full rent to his landlord 
without claiming deduction for taxes paid by him, cannot 
afterwards recover the amount from his landlord (A:).

Under section 26 of the Assessment Act(l) a tenant in 
occupation of lands may deduct from his rent any taxes 
paid by him, if the same could be recovered from the 
owner or previous occupant, unless there is a special agree­
ment to the contrary. But he is not entitled, under this 
section, to deduct from the rent, or to compel his landlord 
to pay taxes for which he and others were jointly assessed 
for a year prior to his existing tenancy(m).

In Ontario, under the Act respecting Snow Fences(n), 
a tenant is authorized to deduct from the rent payable to 
his landlord, the cost of taking down, altering, removing or 
constructing fences done in pursuance of that Act, unless 
there is an agreement to the contrary.

(t) Whitmore v. Walker (1848), 2 C. & K. 615; Johnson v. 
Jones (1839), 9 A. & E. 809; Underhoy v. Head (1887), 20 Q.B.D. 
209.

(/) Carter v. Carter (1829), 5 Bing. 406.

(k) Denby v. Moore (1817), 1 B. & Aid. 123; 18 R.R. 444; 
Grantham v. Elliott (1838), 6 0.8. 192; Aldrcell v. Hanath (1857), 
7 U.C.C.P. 9; McAnnany v. Tickell (1864), 23 U.C.R. 499; Wade 
v. Thompson (1873), 8 C.L.J. 22.

(l) R.S.O. (1897), c. 224; sec chapter XV.

(m) Meehan v. Pears (1899), 30 Ont. 433, in which Hoyden v. 
Castle (1888), 16 Ont. 257, was discussed.

(n) R.S.O. (1897), c. 240, s. 2.
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Also, under the Public Health Act(o), he may deduct 
from the rent, in like manner costs and expenses which he 
is compelled to pay thereunder.

In Ontario, under the Landlord and Tenant's Act{p), 
where the tenancy has been created on or after October 1st, 
1887, a tenant has the right of setting off against the rent, 
any debt due him by the landlord, and the landlord may 
only distrain for the balance of the rent after deducting 
the debt. This is provided by section 33 of that Act, which 
is as follows:

33. (1) A tenant may set-off against the rent due a debt due to 
him by the landlord.

(2) The set-off may be by a notice in the form or to the effect 
following, and may be given before or after the seizure:

Take notice that I wish to set-off against rent due by me to
you, the debt which you owe me on your promissory note for--------
dated-------- (or for eight months’ wages at $20.00 per month, $100,
or, as the case may be.)

(3) In case of such notice the landlord shall only be entitled 
to distrain for the balance of rent after deducting any debt justly 
due by him to the tenant.

A claim for damages for breach of a covenant to repair 
is not a debt within the meaning of the section, so as to 
constitute a set-off against the rent, and although it might 
be the subject of a counter-claim in an action for rent, 
it would not justify an injunction to prevent the landlord 
from distraining^).

SECTION IX.

IN CASE OF EVICTION OF THE LESSEE.

It is a good defence to an action for rent, that the lessee 
has been wrongfully evicted by the lessor from the demised 
premises or some part thereof, before the rent claimed fell

(o) R.S.O. (1897), c. 248, s. 113.
(p) R.S.O. (1897), c. 170.
(q) Walton v. Henry (1889), 18 Ont. 620.
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duo (a). In such a case no part of the rent from the previ­
ous sale day up to time of eviction can be recovered by the 
landlord, and it has been held that the Act providing for 
the apportionment of rent(6), does not apply so as to en­
title a landlord, who has wrongfully evicted his tenant, to 
a proportion of the rent(c).

It is an eviction in law, if the lessor, without the con­
sent of the lessee and against his will, enters on the de­
mised premises and turns him out and keeps him out of 
possession (d).

It is not necessary that there should be an actual ex- What 
pulsion from the whole or part of the premises to consti- eviction. 
tute an eviction. It is sufficient to show any act of the 
landlord of a continuing character, by which the ten­
ant is deprived of the use and enjoyment of the de­
mised premises, or any part thereof(e). Thus, it has been 
held that if the landlord re-lets the premises to another 
person on their becoming vacant during the term, without 
the tenant’s consent, or accepting rent from a person who 
obtains possession, it is an eviction (f). So, if a landlord 
enters on part of the premises to erect a building, or pulls 
down, or alters buildings already erected, it will amount 
in law to an eviction(g). And where a landlord gave notice 
to sub-lessees to quit, whereby part of the lands were left

(а) Boodle v. Cambell ( 1844), 7 M. & Gr. 386; Selby v. Browne 
(1845), 7 Q.B. 620.

(б) R.8.O. (1897), c. 170, a. 4.
(c) Clapham v. Draper (1885), C. & E. 484; Shuttleworth v.

Shaw (1849), 6 U.C.R. 639.
(d) Baynton v. Morgan (1888), 21 Q.B.D. 101; 22 Q.B.D. 74.
(e) Upton v. Townend (1855), 17 C.B. 30.
(f) Hall v. Burgess ( 1826), 6 B. & C. 332; Pellatt v. Boosey 

(1862), 31 L.J.C.P. 281.
(g) Smith v. Raleigh (1814), 3 Camp. 513; FumivaU v.Grove 

(I860), 8 C.B.N.S. 496; Upton v. Townend (1855), 17 C.B. 30.
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unoccupied, it was held to be an eviction of the sub­
lessor (A).

Where a tenant from year to year goes out of possession 
at the end of a year, without having determined the ten­
ancy by previous notice, and before the expiration of the 
next half year the landlord re-lets the premises, such re­
letting amounts to an eviction of the previous tenant, and 
the landlord is not entitled to rent for the interval, unless 
he notifies the tenant that he intends to re-let on his ac­
count (t).

Where a landlord himself enters and uses any part of 
the premises while the tenant is in possession, he is thereby 
disentitled to claim rent O').

An eviction of the tenant from part of the premises de­
mised. operates as a suspension of the whole rent as long 
as the tenant is out of possession, and the landlord is not 
entitled to a proportionate part of the rent, or to compen­
sation for any part of the premises of which the tenant re­
tains possession(k). But the tenancy is not thereby deter­
mined, nor is the tenant discharged from performing his 
other covenants, nor in general is he justified in abandon­
ing the residue of the premises (Z).

It is an eviction if the lessee is deprived by the lessor of 
the use of a road which is appurtenant to the lands de­
mised (m).

A landlord will not be disentitled to claim rent where 
premises have been abandoned by the tenant, if he enters,

(h) Burn v. Phelps (1815), 1 Stark. 94.
(i) Hall v. Burgess (1826), 5 R. & C. 332; Walls v. Atcheson 

(1826), 3 Bing. 462.
(/) Smith v. Raleigh (1814), 3 Camp. 613.
(k) Morrison v. Chadwick (1849), 7 C.B. 266; Upton v. Toion- 

end (1855), 17 C.B. 30; Caret/v. Bostwick (1852), 10 U.C.R. 156.
(l) Morrison v. Chadtoick (1849), 7 C.B. 266; Newton v. Allin 

(1841), 1 Q.B. 518; Coleman v. Reddick (1875), 25 U.C.C.P. 579.
(m) Shuttleworth v. Shaw ( 1849), 6 U.C.R. 517.
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not for profitable occupation, but to put up an advertise­
ment that they are to be let(n) ; or to put in a caretaker to 
prevent injury to the premises(o). So, a mere trespass by 
the landlord does not amount to an eviction(p).

Where the lessee had allowed the landlord’s tenant, 
who was to succeed him, to enter into possession about ten 
days before the expiration of his term, it was held that this 
was not an eviction by the landlord (g).

Where a tenant is evicted by a stranger, he is not ex­
cused from payment of rent if the stranger was not en­
titled to evict him. Thus, where a mere inchoate pur­
chaser takes, but is not entitled to take possession the ten­
ant is liable to pay the rent(r).

In an action to recover a year’s rent on a covenant in a 
lease for three years, where the lessee had harvested the 
crops which together with the barn and stable, were des­
troyed by fire before the expiration of the year, and the 
lessee was paid the insurance money, whereupon he left the 
farm, and the lessor entered, ploughed, and put in a crop, 
it was held that the acts of the lessor did not amount to an 
eviction, that there was not evidence to support a surrender 
in law, and that the lessor was entitled to recover(s).

Where the landlord, after leasing the premises, had 
rented the outside of the fence around the premises to a 
third person to post bills on, who, however, posted no bills, 
but only put up a notice forbidding others to post bills 
without his leave, which notice was pulled down, there was 
held to be no eviction(()•

(») Bird v. Defonrielle (184G), 2 C. & K. 415; Redpath v. Rob­
erts (1801), 3 Esp. 225.

(o) Wheeler x. Stevenson (1860), 6 H. & N. 155.
(p) Newby v. Sharpe (1878), 8 Ch. D. 30, at p. 51.
(q) Corse v. Moon (1880), 22 N.S.R. 101.
(r) Richardson v. Trinder (1801), 11 U.C.C.P. 130.
(e) Nixon v. Maltby (1882), 7 Ont, App. 371.
(t) Oliver v. Mowat (1873), 34 U.C.R. 472.

Eviction by 
stranger.
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Eviction by 
title
paramount.

Where a lease of business premises provided that the 
lessor could enter upon the premises for the purpose of 
making eertain repairs and alterations at any time within 
two months after the beginning of the term, but not after 
except with the consent of the lessee, and the lessor had 
entered within the two months, but had been in possession 
of part of the premises after the specified time, without 
the necessary consent, and the tenant claimed that he had 
been thereby deprived of the beneficial use of the property 
and had been evicted therefrom, it was held that the two 
months’ limitation in the lease had reference to the entry 
by the lessor to commence the repairs, and not to his sub­
sequent occupation of the premises, and the lessor, having 
entered upon the premises within the prescribed period, 
had a reasonable time to complete the work, and his subse­
quent occupation was not wrongful(n).

Where a tenant has been evicted from the premises by 
the landlord or bv any person having a paramount title, 
as for example, a mortgagee prior to the lease, no rent can 
be recovered by the landlord for the period after the evic­
tion took place(v).

Thus, where the lessor’s predecessor in title had mort­
gaged the premises prior to the lease, and the assignee of 
the mortgage brought ejectment against the tenant who 
thereupon gave up possession, it was held that this amounted 
to an eviction, and that the lessor could only recover the 
rent up to the date of the writ, which must be looked upon 
as the date of the eviction(w).

(u) Ferguson v. Troop (1890), 17 S.C.R. 527; see also Dainty 
v. Vidal (1888), 13 Ont. App. 47.

(v) Tomlinson v. Day (1821), 2 B. & B. 680; Prentice v. Elliott 
(1839), 5 M. & W. 606; Newport v. Hardy (1846), 2 D. 4. L. 921; 
Barnes v. Bellamy (1881), 44 U.C.R. 303.

(tc) Barnes v. Bellamy (1881), 44 U.C.R. 303.
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But where a lessee has been lawfully evicted by title 
paramount, he is liable for a proportion of the rent up to 
the time of eviction (a:).

A constructive eviction by title paramount is sufficient Construct- 
to disentitle a landlord to rent accruing thereafter, as for p™ction 
example, where a tenant is threatened with eviction by a 
mortgagee who has a title prior, and therefore paramount 
to the lease, and the tenant attorns to him (.?>).

A lessee claiming to have suffered an eviction, must 
show that the person evicting him did not derive title from 
the lessee himself(z).

Where the lessor had previously let part of the demised 
premises, and the prior lessee claimed possession thereof, 
and the subsequent lessee gave up possession voluntarily, 
this was held to amount to an eviction by title paramount, 
on account of which he was disentitled to distrain for rent 
thereafter (a).

Where a lessee of a mill was deprived by title para­
mount of a right or easement to use the water from a pond 
to drive the mill, this was held not to be an eviction(6).

SECTION X.

DESTRUCTION OF THE PREMISES BY FIRE.

The destruction by fire of premises held under a lease Destruction 
is, in the absence of an express agreement, no defence by flre' 
against an action for rent, nor is the tenancy determined, 
although the premises are rendered useless, and the tenant

(x) Tominson v. Day (1821), 2 B. & B. 680.
(y) Mayor of Poole v. Whitt (1846), 15 M. & W. 571; Carpen­

ter v. Parker (1857), 3 C.B.N.S. 234.
(z) McXab v. McDonnell (1845), 2 U.C.R. 109.
(а) Carey v. llosticick (1852), 10 U.C.R. 150.
(б) Coleman v. Reddick (1875), 25 U.C.C.P. 579.
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Statutory
proviso.

Rent pay- 

advance.

has in fact ceased to occupy them. Nor does the mere cir­
cumstance that the landlord has insured and received the 
insurance money create, as between himself and the tenant, 
any obligation to rebuild or to remit the rent(o).

In Ontario, under the Act respecting Short Forms of 
Leases(6), the short fonn of proviso, that in case the prem­
ises are destroyed the rent shall cease, is as follows: “Pro­
vided, that in the event of fire, lightning or tempest, rent 
shall cease until the premises are rebuilt.” This form in 
a lease expressed to me made in pursuance of the Act, is 
construed as if it were in the following form: “Provided, 
and it is hereby declared and agreed, that in case the 
premises hereby demised or any part thereof shall at any 
time during the term hereby agreed upon be burned down 
or damaged by fire, lightning or tempest so as to render the 
same unfit for the purposes of the said lessee, then and so 
often as the same shall happen, the rent hereby reserved, 
or a proportionate part thereof, according to the nature 
and extent of the injuries sustained shall abate, and all 
or any remedies for recovery of said rent, or such propor­
tionate part thereof, shall be suspended until the said 
premises shall have been rebuilt, or made fit for the pur­
poses of the said lessee.”

Where rent is payable in advance under a lease which 
contains a provision that in case the premises are destroyed 
by fire, the rent is thenceforth to cease, and the premises 
are destroyed by fire between gale days, the landlord is 
entitled to rent up to the gale day next after the fire(c).

Where the rent was payable in advance, and a provi­
sion was made in the lease, in case of destruction by fire,

(а) Baker v. Holtpzaffell (1811), 4 Taunt. 45; 33 R.R. 556; 
Lofft v. Dennis (1859), 1 E. & E. 474; Findlayson v. Elliott (1874), 
21 Or. 325; Taylor v. H or top (1872), 22 U.C.C.P. 542.

(б) R.8.O. (1807), c. 125.
(c) Ryersc v. Lyons (1863), 22 U.C.R. 12.
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for a reduction of the annual rent, it was held that the 
lessee was not entitled to recover back or be allowed a pro­
portion of the rent so paid in advance from the time of 
the fire to the following gale day(d).

But where it was provided that, in case of the total 
destruction of the premises by fire, the term should cease, 
and the proportion of rent up to that time should be ad­
justed between the parties, it was held that the lessor should 
repay a proportion of the rent paid in advance(e).

Where a lease of a mill and ten acres of land adjoin­
ing, for five years at a rent payable half-yearly in ad­
vance. contained covenants to pay rent (without any ex­
ception as to fire), and to keep in repair, accidents by fire 
excepted; and also the following clause: “Should the 
mill be rendered incapable by any fire or tempest, 
then the portion of rent for the unexpired portion of 
the term paid for in advance, to be refunded by the lessor 
to the lessee,” but no provision in such event for deter­
mining the tenancy, it was held that the effect of the whole 
instrument was, that the destruction of the premises by 
fire, not merely gave a right to a return of a proportionate 
part of the current half-year’s rent, but put an end to the 
whole term, and therefore that the lessor was not entitled 
to recover rent for the half year succeeding such destruc­
tion (f).

Although a lease made by an incorporated company 
may be void in consequence of the same having been 
executed without the corporate seal, still if the lessee enter 
and hold thereunder he will be liable for all rents reserved 
thereby during the time he so holds ; and where an instru­
ment was so executed by the agent of an incorporated bank,

(d) Comock v. Dodds (1872), 32 U.C.R. 625.
(e) Hortop v. Taylor (1871), 21 U.C.C.P. 56.
(f) Agar v. Stokes (1881), 5 Ont. App. 180.

Determina­
tion of 
tenancy.

( orpora-
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under which the lessees entered and occupied, but, before 
the expiration of the term demised, the buildings on the 
premises were destroyed by fire, and the lessees omitted to 
give notice of abandonment, it was held that they were 
liable for the rent during the residue of the term, which 
had since expired (gf).

Where there is an agreement in a lease for a reduction 
of the rent in case of destruction of the premises by fire, 
and the amount is to be settled by arbitration, the lessee 
is not precluded from making the jury the medium by 
which the reduction is to be estimated, where neither party 
took steps to have it settled by arbitration(h).

No appor­
tionment at 
common

SECTION XI.

APPORTIONMENT OF RENT.

1. In respect of Time.
2. In respect of Estate.

1. In Respect of Time.

At common law, rent was not apportionable in respect 
of time. Thus, for example, if a tenant for life, who had 
granted a lease, should die between gale days, no rent was 
payable by, or recoverable from the lessee for the interval 
between the last gale day and the date of such death.

By an Act passed in the reign of George II.(a), it was 
provided that in such cases the executors of the tenant for 
life might recover from the lessee a just proportion of the 
rent.

(g) Findlayson v. Elliott (1874), 21 Gr. 325.
(h) McGill v. Proudfoot (1847), 4 U.C.R. 33.
(a) 11 Geo. II., c. 19; R.S.B.C. (1897), c. 110.
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By a later enactment(6) the right of apportionment 
was greatly extended, but was still far from comprising all 
cases, and it did not apply to demises made by parol(c).

It is now provided that rent is to be deemed as accru­
ing from day to day, and is apportionable in respect of 
time, virtually, in all cases(d).

In Ontario, this is provided by section 4 of the Land­
lord and Tenant’s Act(e), which is as follows:

4. All rents, annuities, dividends and other periodical payments, 
in the nature of the income (whether reserved or made payable 
under an instrument in writing or otherwise), shall like interest 
on money lent, be considered ns accruing from day to day, and 
shall be apportionable in respect of time accordingly (f).

But, although rent may be apportioned up to a certain 
time, it is not payable by, or recoverable from the tenant 
at that time, but only when it becomes due under the terms 
of the lease. This is provided by section 5 of the Act, 
which is as follows:

5. The apportioned part of such rent, annuity, dividend or other 
payment shall be payable or recoverable in the case of a continuing 
rent, annuity or other such payment when the entire portion, of 
which such apportioned part forms part, becomes due and payable, 
and not before; and in the case of a rent, annuity or other such 
payment determined by re-entry, death or otherwise, when the next 
entire portion of the same would have been payable if the same had 
not so determined, and not before(g).

By section 6 provision is made for the recovery and

(6) 4 & 5 Will. IV (Imp.), c. 22; R.S.B.C, (1897), c. 110.
(o) Mills v. Trumper (1869), L.R. 4 Ch. 320.
(d) In England by the Apportionment Act (1870), 33 & 34 

Viet., c. 35; in Ontario by the Landlord and Tenants’ Act, R.S.O. 
(1897), c. 170; in Nova Scotia by the Apportonment Act, R.S.N.S. 
(1900), c. 150.

(e) R.8.O. (1897), c. 170.
( f ) R.S.O. (1897), c. 170, s. 4; in Nova Scotia a similar pro­

vision is to be found in R.S.N.S. (1900), c. 150, s. 3.
(ff) R.S.O. (1897), c. 170, s. 5; R.S.N.S. (1900), c. 150, s. 4.

Apportion­
ment by 
statute.

Rent 
accrues 
from day

Not recover­
able till due.
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Succession 
of interest 
in reversion.

Rent pay­
able in 
advance.

payment of rents which are apportiouable. The section is 
as follows:

6. (1) All persons, and their respectix'e heirs, executors, ad­
ministrators and assigns, and also the executors, administrators and 
assigns, respectively, of persons whose interests determine with their 
own deaths, shall have such or the same remed'ies for recovering such 
apportioned parts as aforesaid, when payable (allowing proportion­
ate parts of all just allowances) as they respectively would have 
had for recovering such entire portions as aforesaid, if entitled 
thereto respectively.

(2) Provided that persons liable to pay rents reserved out 
of or charged on lands or other hereditaments of any tenure, and 
the same lands or other hereditaments shall not be resorted to for 
any such apportioned part forming part of an entire or continuing 
rent as aforesaid specifically, but the entire or continuing rent, in­
cluding such apportioned part, shall be recovered and received by the 
heir or other person, who, if the rent had not been apportionablc 
under this Act, or otherwise, would have been entitled to such entire 
or continuing rent, and such apportioned part shall be recoverable 
by action from such heir or other person by the executors or other 
persons entitled under this Act to the same(i).

This section is intended to apply where there is a suc­
cession of interest in the reversion (j).

It is provided, however, that the Act shall not apply 
to any case in which it is expressly stipulated that no ap­
portionment shall take place (fc).

The Act is only intended to apply to sums which are 
accruing, but have not accrued, due at the time when the 
apportionment is said to be required, and does not apply 
to any sum duly and properly paid before the happening 
of the incident, which is said to necessitate or require the 
apportionment, and does not apply to rent payable in ad­
vance (l).

(i) R.S.O. (1897), c. 170, a. 6; R.S.N.S. ( 1900), c. 150, a. 5.
(/) Swansea Bank v. Thomas (1879), 4 Ex. D. 94.
(k) R.S.O. (1897), c. 170, a. 8; R.S.N.S. (1900), c. 150, a. 6.
(l) Ellis v. Itoubotham, [1900] 1 Q.B. 740; 82 L.T. 191; 48 

W.R. 423; 09 L.J.Q.B. 379.
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It has been held that the Act applies to rent in all ten­
ancies that come to an end in the middle of a period from 
whatever cause(m). At common law where the tenancy 
was determined between gale days the rent for the period 
from the last gale day up to the time of determination was 
altogether lost(n). Under the Act rent in such a case is 
now payable pro ratâ for the time of actual occupation 
by the tenant(o).

No alteration of the law is contemplated by the Act, 
where the case remains strictly between landlord and ten­
ant, but only where a third interest intervenes(p). The 
Act does not alter the relation of landlord and tenant so 
as to make rent fall due before the day specified in the 
lease (g) ; but it affects not only the right of the landlord 
to recover rent, but also the liability of a tenant to pay 
it(r). Thus, an assignee of the lessee who assigns over 
during a current quarter is liable for a proportionate part 
of the rent(s). In like manner, where mortgaged premises 
are demised, and the lessee, in consequence of a threat of 
eviction from the mortgagee, determined his tenancy with 
the mortgagor, it was held that the lessee was liable for a 
proportionate part of the rent(<)«

Where demised property is sold by a prior mortgagee 
under power of sale, and the lease is thereby determined 
between two gale days, the rent is apportionable, and the 
tenant is liable to pay rent up to the day of such determ in­

tro) Elvidge v. Jfeldon (1888), 24 L.R. Ir. 91.
(n) Walls v. Atche8on (1826), 3 Bing. 462.
(o) Swansea Bank v. Thomas (1879), 4 Ex. D. 94.
(p) Massie v. Toronto Printing Co. (1887), 12 P.R. 12.
(q) In re United Club (1889), 60 L.T. 666.
(r) /n re Wilson (1893), 62 L.J.Q.B. at p. 632.
(*) Hopkinson v. Lovering (1883), 11 Q.B.D. 92.
(t) Hartcup v. Bell ( 1883), C. 4 E. 19.

Third
interest in­
tervening.

Sale under 
mortgage.

bell—16
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garnishable.

Right of 
distress 
suspended.

ation. Thus, whore the defendant waa tenant of certain 
land, subject to two prior mortgages created by his land­
lord, and the plaintiff was a subsequent mortgagee, who 
had given notice of his mortgage, and had required the 
defendant to pay the rent to him, and afterwards the land 
was sold by the prior mortgagees to a person who on the 
same day re-sold it to defendant, and the purchaser from 
the mortgagees claimed to be entitled to the rent, it was 
held that as to the rent which had accrued up to the date 
of sale, the right of the plaintiff as mortgagee of the re­
version was not affected by the sale ; that the rent was ap- 
portionable ; and that the plaintiff was entitled to re­
cover (m).

Where a half-year’s rent, due on a lease made by a 
tenant for life who died between gale days, was paid after 
his death to his executor, it was held to be apportionable 
in his hands between the parties entitled(t/).

Inasmuch as rent is declared by the statute to accrue 
from day to day, it has been held that it is garnishable by 
a judgment creditor of the lessor before it falls due by the 
terms of the lease, and is apportionable, and that the credi­
tor is entitled to an order for payment over when it be­
comes due(w).

But it has been held in England that the Act does nof 
apply to make rent garnishable before it is due, so as to 
entitle the creditor to a proportionate part of the rent ; the 
rent must have become due before an order will be 
made (a?).

Where rent has been garnished by a creditor of the 
lessor, the latter’s right to distrain is suspended as to that

(u) Kinnear v. Aspdcn (1892), 19 Ont. App. 408.
(v) Dennis v. Hoover (1896), 27 Ont. 377.
(uj) Mosaic v. Toronto Printing Co. ( 1887), 12 P.R. 12.
(<r) Barnett v. Eastman ( 1898), 67 L.J.Q.B. 517.
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portion of the rent which has accrued up to the garnish­
ment, if the lessee has been served before a distress has 
been made with an order attaching the rent, and a distress 
for such portion thereafter is wrongful(.?/).

In an action of covenant between the original parties 
to the deed, a wrongful eviction from part of the premises 
is a good defence to the action, and there can be no appor­
tionment of the rent as in debt(z).

The Act does not apply to the case of a wrongful evic­
tion of the lessee by the lessor, so as to entitle the lessor 
to a proportionate part of the rent up to the time of evic­
tion^).

2. 7n Respect of Estate.

At common law, rent was always apportionable in res­
pect of estate. Thus, where a lessor, after creating a lease, 
grants away part of his reversion, an apportionment will 
be made, as rent is incident to the reversion, and a pro­
portionate part of it passes with the grant, even though" 
no mention of it be made therein(b). But the grantor and 
grantee cannot, as between themselves, agree on the pro­
portion, so as to bind the tenant without his consent; an 
apportionment in such a case, if not made by agreement 
between all parties, can only be made by the Court or a 
jury(c). Where a lease was made of premises at one entire 
rent, and the lessor died, having devised the premises 
among several persons, it was held that those persons

(y) Patterson v. King (1805), 27 Ont. 56, following Mitchell 
v. Lee ( 1867), L.R. 2 Q.B. 259.

(z) Shuttleworth v. Shaw (1840), 6 U.C.R. 530.
(a) Clapham v. Draper (1885), C. & E. 484.
(b) Gilbert on Rents, p. 173; Reeve v. Thompson (1887), 14 

Ont. 499.
(c) miss v. Collin» (1822), 5 B. & A. 876; 24 R.R. 601-, 

Mayor of Swansea v. Thomas (1882), 10 Q.B.D. 48; Reeve v. Tho-mp-
IM7), 14 Ont. 499.

Wrongful
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Freehold 
and lease­
hold lands.

Land and 
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Where part 
of premises 
in possession 
of prior

might bring separate actions against the lessee for such 
part of the rent as each would be entitled to, according to 
his respective share, without any other apportionment than 
that which a jury might make in each suit(d).

Where the owner of freehold and leasehold lands de­
mises them at one entire rent for both, an apportionment 
will be made on his death between his real and personal 
representatives. Thus, where a lease was made at one 
rent, of lands of which the lessor was seized in fee, and of 
other lands of which he had a power of leasing, and the 
lease was invalid as to the latter for the reason that it was 
not executed according to the terms of the power, it was 
held that an apportionment of the rent must be made(e).

An apportionment will also be made, where land and 
chattels are let at one entire rent, between persons who 
subsequently become entitled by severance. Thus, where 
an owner of a house, after mortgaging it, let it with the 
furniture at one rent, and notice was given by the mort­
gagee to the tenant to pay the rents to him, it was held 
that the rent was apportionable as to the house and as to 
the furniture(/).

A demise that is not under seal of premises, part of 
which is in possession of a third person under a previous 
demise made by the same lessor, creates no legal term, and 
is wholly void as to that part, and the rent is not appor­
tionable, and the lessor is not entitled to distrain for the 
whole rent or any part of it(flf). But if such a demise is

(d) Hare v. Proudfoot (1838), 6 O.S. 617.
(e) Doe v. Meyler (1814), 2 M. 4 S. 276; 15 R.R. 244.
(f) Salmon v. Matthews (1841), 8 M. & W. 827.
(g) Neale v. Mackenzie ( 1837), 1 M. & W. 747; followed in 

Kelly v. Iriein (1867), 17 U.C.C.P. 351, which case, however, seems 
to have been wrongly decided because the instrument in question 
was under seal, and thus operated as a grant of the reversion. See 
Holland v. Vanstone (1867), 27 U.C.R. 15. See also Crooks v. 
Dickson (1860), 15 U.C.C.P. 23.
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made by an instrument under seal, it operates as a grant 
of the reversion (with the rent incident thereto) as to the 
part thus held by such third person, and the lessor is en­
titled to distrain for the whole rent in arrear(fc).

But rent is not apportionable even where the lease is 
under seal, if part of the demised premises is withheld 
from the lessee under a title adverse to the lessor(i).

Where it is agreed that a reasonable deduction from 
the rent shall be made in case part of the land demised is 
sold, the amount of the abatement should be measured, 
not by the interest on the purchase money, but by the 
value to the tenant of the land sold having regard to the 
rent payable for the whole of the land demised(j).

An apportionment will also be made where the lessee 
has been lawfully evicted by title paramount from part 
of the demised premises (A:). So, if a lessee assigns part 
of the demised premises or loses possession of part by sur­
render or forfeiture, the rent will be apportioned (Z).

Where the lessee entered into a covenant to pay rent, 
and assigned the whole of his interest in the premises, and 
the lessor afterwards assigned part of his reversion, it was 
held in an action against the lessee that the covenant in 
question was divisible, and that the lessee was liable for a 
proportionate part of the rent pertaining to that part of 
the reversion which was still in the lessors(m).

In an action by the lessor against the original lessee 
who had assigned the lease, for arrears of rent of part of

(h) Holland, v. Vanstone (1867), 27 U.C.R. 15; Ecclesiastical 
Commissioners v. O'Connor (1858), 9 Ir. C.L.R. 242.

(i) Holgate v. Kay (1844), 1 C. A K. 341.
(/) Bickle v. Beatty (1850), 17 U.C.R. 465.
(k) Tomlinson v. Day (1821), 2 B. & B. 680; 6 Moore 558; 

Hartley v. Haddocks (1899), 47 W.R. 573.
(l) Baynton v. Morgan (1888), 22 Q.B.D. 74.
(m) Mayor of Swansea v. Thomas (1882), 10 Q.B.D. 48.
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Rent-seck.
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an indenture 
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the lands demised, it was held that the rent was apportion- 
able, although the action was on the covenant resting in 
privity of contract and not in privity of estate(n).

In an action of covenant by the lessor against the 
assignee of the lessee, the rent is apportionable ; and if the 
assignee has been lawfully evicted by title paramount from 
a part of the premises, the action will lie for the rent of 
the remainder(o).

Where the owner of a rent seek discharges part of the 
lands out of which it issues, the rent will be apportioned 
as to the remainder of the lands (p).

SECTION XII.

LIMITATION OF ACTIONS FOR RENT.

An action for rent upon an indenture of demise must 
be brought within twenty years after the cause of action 
arose. This is provided by section 1 of the Act respecting 
the Limitation of certain Actions(a), which is as follows :

1. (1) The actions hereinafter mentioned shall be commenced
within and not after the times respectively hereinafter mentioned, 
that is to say:

(a) Actions for rent, upon an indenture of demise;
(b) Actions upon a bond, or other specialty, except upon the 

covenants contained in any indenture of mortgage made on or after 
the 1st day of July, 1894;

(n) Boulton v. Bloke (1880), 12 Ont. 532, following Mayor of 
Swansea v. Thomas (1882), 10 Q.B.D. 48, and Barnes v. Bellamy 
<1881), 44 U.C.R. 303.

(o) Stevenson v. l.ambard (1802), 2 East 575; 6 R.R. 511; 
Barnes v. Bellamy ( 1881), 44 U.C.R. 303; Boulton v. Blake (1880), 
12 Ont. 532; Hartley v. Haddocks (1899), 47 W.R. 573.

(p) McCaskill v. McCaskill (1880), 12 Ont. 783. As to appor­
tionment of rent where a part of the demised lands are expropriated 
under statutory authority, see R.R.B.C. ( 1897), c. 112, s. 104.

(o) R.S.O. (1897), c. 72, s. 1; R.8.N.8. (1900), c. 167, s. 2; 
R.S.B.C. (1897), c. 123, s. 50; 3 ft 4 Will. IV. (Imp.), c. 42, s. 3.
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(c) Actions upon n recognizance,
within twenty years after the cause of such actions arose ;

(d) Actions upon an award where the submission is not by 
specialty ;

(e) Actions for an escape;
(f) Actions for money levied on execution, 

within six years after the cause of such actions arose;
(g) Actions for penalties, damages, or sums of money given to 

the party aggrieved by any statute,
within two years after the cause of such actions arose;

(h) Actions upon any covenant contained in any indenture of 
mortgage, made on or after the 1st day of July, 1894,
within ten years after the cause of such actions arose.

(2) But nothing herein contained shall extend to any action 
given by any statute, when the time for bringing the action is by 
the statute specially limited.

By section 17 of the Real Property Limitation Act(b), 
it is provided that no arrears of rent shall be recovered 
by action or distress but within six years after the same 
became due, or were acknowledged in writing. The section 
in full is as follows:

17. No arrears of rent or of interest in respect of any sum of 
money charged upon or payable out of any land or rent, or in res­
pect of any legacy, or any damages in respect of such arrears of 
rent or interest, shall be recovered by any distress action or suit 
but within six years next after the same respectively shall have 
become due, or next after an acknowledgment of the same in writing 
shall have been given to the person entitled thereto or his agent 
signed by the person by whom the same was payable, or his agent.

These two provisions, although apparently contradic­
tory, have been held not to be so. The latter Act (section 
17) has for its object to relieve the land from arrears of 
rent beyond six years, while the former relates to personal 
actions only. The meaning of the two sections taken to­
gether is that no more than six years arrears shall be re-

(6) R.S.O. (1897), c. 133, s. 17; 3 4 4 Will. IV. (Imp.), c. 27, 
s. 42 ; R.S.B.C. (1897), c. 123, s. 46; R.S.N.S. (1900), c. 167, s. 25; 
R.S.M. (1902), c. 100, s. 18.

6 years 
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covered, except in actions upon an indenture of demise, 
in which case the limitation shall be twenty years(c).

In Ontario, the right of the Crown to bring an action 
for rent is limited by statute to sixty years after the right 
first accrued(d).

It is provided by the Real Property Limitation Act{e), 
that no action shall be brought to recover any land or rent 
but within ten years after the time at which the right to 
bring such action first accrued. It has been held, however, 
that this provision has no application to rent reserved 
under a demise, but only to a rent existing as an inherit­
ance distinct from the land(f).

By section 23 of The Real Property Limitation Act(g), 
it is provided that no action or other proceeding shall be 
brought to recover out of any land or rent, any sum of 
money secured by mortgage or lien or otherwise charged 
upon or payable out of such land or rent, but within ten 
years next after a present right to receive the same ac­
crued. It has been held, however, that this section does 
not apply to arrears of rent reserved by a demise (A).

An action to recover rent under a lease that is not made 
by deed, must be brought within six years after the cause 
of action arose(i).

(c) Hunter v. Nockalds (1849), 1 Mac. & G. 640.
(d) 2 Edward VII. (1902), c. 1, 8. 17.
(e) R.8.O. (1897), c. 133, b. 4; 3 & 4 Will. IV. (Imp.), c. 27, 

s. 2; 37 & 38 Viet. (Imp.), c. 67, s. 1.
(/) Grant v. Ellis (1841), 9 M. & W. 113.
(g) R.8.O. (1897), c. 133; 3 & 4 Will. IV. (Imp.), c. 27, e. 40; 

37 & 38 Viet. (Imp.), c. 67, a. 8.
(h) Darley v. Tennant ( 1885), 53 L.T. 257.
(i) 21 Jac. I., c. 16, s. 3.
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DISTRESS.

Section I.—Nature op Distress.
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SECTION I.

NATURE OF DISTRESS.

Distress is a remedy that is used to compel the redress 
of an injury, such as that done by the trespassing of cattle ; 
to compel the performance of a duty, as for example, the 
services incident to the tenure of land; or to compel the 
payment of a debt or demand, such as rent.

As a remedy for the non-payment of rent, it consista 
in taking possession of personal chattels without legal pro­
cess or judicial authority, and selling them to realize the 
amount due. The word is used in three senses, to denote 
the act of taking, the thing taken, and the remedy gener­
ally.

Nature of 
distress.
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Originally, the right of a landlord to distrain seems to 
have depended, in some cases at least, on judicial authority, 
and could not legally be exercised without it. At a very 
early period, however, the right of a landlord to distrain 
without legal process came to be recognized by law, prob­
ably by analogy to the right of an occupant of land to dis­
train cattle damage feasant, which was the earliest form 
of distress, and did not require to be authorized judici- 
ally(o). As the non-payment of rent operated as a for­
feiture of the land, distress came to be resorted to as an 
alternative remedy to that harsh and extreme measure.

Originally the landlord had jio right of sale; the chat­
tels distrained were held by him merely as a pledge until 
the rent was paid. The distress operated as an inconveni­
ence to the tenant, and so brought pressure to bear to com­
pel payment; but if the tenant remained obstinate and still 
refused to pay, the landlord was practically without a 
remedy. It was not until the reign of William and Mary 
that an act was passed to authorize the sale of goods dis­
trained for rent in arrear(6).

SECTION n.
HOW THE RIGHT ARISES.

1. By Statute.
2. By Express agreement.
3. As incident to a Demise.

(a) There must be a Tenancy.
(b) There must be a Certain Kent.
(c) There must be a Reversion in the distrainor.

The right of distress as a remedy to compel payment 
of a debt may arise in three ways: (1) by statute, (2) by

(а) Hullon on Distress, p. 3.
(б) 2 W. & M. Sess. 1, c. 5.
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express agreement, (3) by implication of law, as in the 
case of a demise.

1. By Statute.

A rent-charge, as we have seen, is a periodical payment By statute, 
in the nature of rent reserved by a grant or a conveyance 
which leaves no reversion in the person entitled to the rent- 
charge, but expressly provides for the right of distress in 
case of non-payment. A rent-seek is a similar payment 
reserved without providing for distress.

The right of distress has been extended to rent-seck, Rent-aeck. 
rents of assize, and chief rents, by section 5 of the statute 
4 George II., chapter 28(a), which, as re-enacted in On­
tario. is as follows :

1. Every person may have the like remedy by distress, and by 
impounding and selling the same in cases of rents seek, as in case 
of rent reserved upon lease, any law or uauage to the contrary not­
withstanding.

2. By Express Agreement.

By an express agreement the right of distress may be By agree - 
created where the right does not otherwise exist. Thus, a ment' 
landlord under an express provision may distrain for pay­
ments which, although reserved as rent, are not rent in the 
strict sense of the term(6). And even where there is no 
tenancy between the parties, a right of distress may be con­
ferred by agreement, as for instance to recover interest on 
money lent(c), or both principal and interest (d), or the

(а) 4 Geo. II. c. 28, s. 5; R.S.O. (1897), vol. III., c. 342, s. 1;
R.8.B.C. (1897), c. 110, s. 15.

(б) Pollitt v. Forrest (1847), 11 Q.B. 949.

(c) Chapman v. Beecham (1842), 3 Q.B. 723.

(d) Hobbs v. Ontario Loan and Debenture Co. (1890), 18 S.C.R.
483, per Patterson, J., at p. 552.
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price of goods sold(e), and as between the parties such a 
stipulation is valid.

A common form of provision for distress is the statu­
tory distress clause in a mortgage deed: “Provided that 
the mortgagee may distrain for arrears of interest.” This 
form of words in a mortgage deed expressed to be made in 
pursuance of the Act respecting Short Forms of Mort- 
gages{f), is construed as if it were in the following form:

“And it is further covenanted, declared and agreed by 
and between the parties to these presents, that if the mort­
gagor, his heirs, executors or administrators, shall make 
default in payment of any part of the said interest at any 
of the days and times hereinbefore limited for the payment 
thereof, it shall and may be lawful for the said mortgagee, 
his heirs, executors, administrators or assigns, to distrain 
therefor upon the said lands, tenements, hereditaments and 
premises, or any part thereof, and by distress warrant to 
recover by way of rent reserved as in the case of a demise 
of the said lands, tenements, hereditaments and premises, 
so much of such interest as shall from time to time be or 
remain in arrear and unpaid, together with all costs, 
charges and expenses attending such levy or distress, as in 
like cases of distress for rent.**

This clause, although it provides for the recovery of the 
interest by way of rent reserved as in the case of a demise, 
does not create the relation of landlord and tenant between 
the parties, but operates simply as a personal license (g), 
and the goods of a stranger cannot be distrained there­
under (/t).

But the relationship of landlord and tenant may be 
created between a mortgagee and a mortgagor by a proper

(e) Iredale v. Kendall (1878), 40 L.T. 362.
(f) R.S.O. (1897), c. 126, schedule B, clause 15.
(<7) Trust and Loan Co. v. Laicrason (1882), 10 S.C.R. 679.
(h) 0ibb8 v. Cruikshank (1873), 28 L.T. 104.
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stipulation to that effort in the mortgage deed involving, 
without express stipulation, the ordinary right of distress 
which the law attaches to that relationship (i). And in 
such a case, the mortgagee, if not restricted by statute, may 
distrain as for rent in arrear upon the growls of a stranger 
found on the mortgaged premises, and may insist, as 
against the sheriff and execution creditors of the mort­
gagor, upon the rights conferred on landlords by the 
statute 8 Anne, chapter 14(j).

In England, a right of distress which is created by Registration 
agreement only, even where a tenancy has been created 
by an attornment clause in a mortgage, is invalid unless 
the agreement is registered under the Bills of Sale Acts 
1878 and 1882(4). But this docs not extend to the right 
of distress of a mortgagee who has made a demise after 
taking possistsion under his mortgage(i)-

But it has been held that a right of distress under an 
attornment clause in a mortgage deed, is not within the 
Ontario Bills of Sale Act, and does not require to be regis­
tered in pursuance thereof(m).

3. As Incident to a Demise.

In the case of a demise, or in other words, where the By implice- 
relation of landlord and tenant exists, the law implies a 1 “ *
right of distress as necessarily incident thereto, providing 
the following conditions be fulfilled :

(t) Ex parte Jackson, in re Boires (1880), 14 Ch. D. 726;
Kearsley v. Phillips (1883), 11 Q.B.D. 021; Linestead v. Hamilton 
Provident and Loan Society (1806), 11 Man. L.R. 190.

(/) Hobbs v. Ontario Loan and Debenture Co. (1800), 18 S.C.R.
483; McKay v. Grant (1893), 30 C.L.J. 70; see chapter VII.

(k) Pul brook v. Ashby (1887), 56 L.J.Q.B. 376; Stevens v.
Marston (1800), 60 L.J.Q.B. 192; Green v. Marsh, |1892 ] 2 Q.B.
330.

(l) In re Willis (1888), 21 Q.B.D. 384.
(m) Trust and Loan Co. v. Lawrason (1881), 6 Ont. App. 286.
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(a ) There must be a tenancy strictly so called ;
(b) There must be a rent reserved and it must be cer­

tain in amount :
(c) There must be a reversion in the distrainor at the 

time the distress is made.

(a) There Must he a Tenancy.

The tenancy need not be created by express agreement; 
it is sufficient if from the acts of the parties the law im­
plies a tenancy. And an acknowledgment of a tenancy, 
as by attornment at a certain rent, or by payment of rent 
with reference to a periodic holding, will be sufficient to 
imply a tenancy, and to support the right of distress(n).

Before the passing of the Judicature Act, an agreement 
for a lease was not a demise, and did not constitute the 
relation of landlord and tenant, and hence a distress could 
not lawfully be made thereunder until an implied tenancy 
arose by the payment of rent(o). But the right of distress 
under an agreement for a lease may be created by an ex­
press stipulation that a tenancy shall exist until the lease 
has been granted (p).

A demise, however, may be constituted by an instru­
ment in the form of an agreement to let if it clearly ap­
pears to have beeen the intention of the parties that it 
should operate as a present demise(q). So, if possession 
is taken under an agreement for a lease and rent is paid, 
a tenancy from year to year arises at common law, and a 
distress may be made for rent that afterwards becomes 
dtie(r).

(n) Kearslci/ v. Phillips (1883), 11 Q.B.D. 621; Yeoman v. 
Ellison ( 1807), L.R. 2 C.P. 681 ; see chapter III.

(o) Dunk v. Hunter (1822), 5 B. A A. 322; 24 R.R. 300.
(p) Bickncll v. Hood (1830), 6 M. A W. 104.
(</) Warman v. Faith full (1834), 5 B. A Ad. 1042.
(r) See chapters III. and IV.



DISTRESS. 255

Since the passing of the Judicature Act, whereby both Judicature 
legal and equitable jurisdiction may be exercised by the Act- 
same Court, a tenant holding under an agreement for a 
lease, of which specific performance would be decreed, 
stands in the same position as to liability as if the lease 
had been executed, and consequently a landlord has a right 
to distrain for rent payable thereunder(s).

An instrument, although called a lease and containing Exclusive 
the usual words of demise, which does not give the exclusive P°88e88,on- 
possession and control of the premises to the lessee, oper­
ates merely as a licence and not as a demise, and no right 
of distress, in the absence of express stipulation, exists 
thereunder((). Thus, where the right to use standing 
room for machines in a factory was given in a lease at a 
weekly rent, the lessor supplying the power to run the 
machines, it was held that this was a mere privilege or 
easement, and that consequently the rent could not be re­
covered by distress(tt). But it is otherwise if the demise 
is made of a defined portion of a room of which exclusive 
possession is given to the lessee (v).

Where the defendant who owned a farm agreed with 
the plaintiff to work it on shares, each of them supplying 
one-half of the seed and labour and to have half the profits, 
the plaintiff to pay $60 for implements, and $160 annually ; 
but the plaintiff was not placed in possession of any dis­
tinct portion of the farm, the parties being equally in pos­
session of the whole, it was held that there was no tenancy 
created between the parties, and that the $160 was not rent 
for which the defendant could distrain (to).

(g) Walsh v. Lonsdale (1882), 21 Ch. D. 9; see chapter VI.
(t) Ward v. Day (1804), 4 B. & S. 337; 6 B. & S. 350.
(u) Hancock v. Austin (1863), 14 C.B.N.8. 634.
(v) Selby v. Greaves (1868), L.R. 3 C.P. 594; Marshall v.

Schofield (1882), 62 L.J.Q.B. 58.
(to) Oberlin v. McGregor (1876), 20 U.C.C.P. 400.
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A grant of a lease not under seal, of premises part of 
which are in the possession of a third person under a prior 
lease from the same lessor, creates no legal term, and the 
lessor cannot distrain under the second lease for any part 
of the rent(x). Such a demise, however, if granted by an 
instrument under seal, operates as a grant of the reversion 
expectant on the prior lease, and the lessor may distrain 
under the second lease for the whole rent in arrear(y).

There must be a bona fide intention of the parties to 
create a tenancy, in order to give rise to the landlord’s right 
of distress as against third parties, or as against creditors 
of the tenant. If the demise is merely a scheme to enable 
the landlord, under colour of a tenancy, to distrain the 
goods of third parties, or to satisfy a debt in priority to 
other creditors, it will not be deemed a valid tenancy as 
against them.

Thus, where a creditor of a tenant took an assignment 
from him of the residue of his term to secure the indebted­
ness. and forthwith gave the tenant another lease for the 
term of three months at a rent equal to the amount of the 
indebtedness, the intention being manifestly not to create 
a tenancy except as a scheme to enable the creditor to seize 
the goods of third parties on the premises, it was held that 
the relation of landlord and tenant was not created by the 
lease(z).

It is material in determining the bona fides of the 
parties to a demise, to consider the amount of rent reserved : 
and where the annual rent reserved is clearly in excess of 
the annual value of the lands, or of a fair and reasonable 
rent, the inference will be drawn that there was not a bona 
fide intention to create a tenancy (o).

(x) Neale v. Mackenzie ( 1837), 1 M. & W. 747; see also Kelly 
v. Irwin (1867), 17 U.C.C.P. 351.

(y) Holland v. Vanstone (1867), 27 U.C.R. 15.
(z) Thomas v. Cameron (1885), 8 Ont. 441.
(a) Ex parte Jackson (1880), 14 Ch. D. 725.
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In Ex parte Jackson(b) where a mortgagee had re- 
demised the mortgaged lands to the mortgagor at an ex­
cessive rent, Baggallay, L.J., in delivering judgment said: 
4‘So far as any inference can be drawn from the practice 
of inserting attornment clauses, it appears to me that the 
benefit to be derived fmm the attornment clause was in­
tended to be an equivalent for that which the mortgagee 
would derive from the rent, if the tenant had been a 
stranger. What would that equivalent be? Would it not 
be a right to the payment of a fair and reasonable rent, 
such as the ordinary tenant would be willing to give for 
the property under ordinary circumstances? That, as it 
seems to me, is the rent for which a properly prepared 
attornment clause should make provision, not necessarily 
the exact amount which a tenant would pay for the pro­
perty, but such an amount as a willing tenant would prob­
ably pay as a bona fide rent. If the rent so reserved is 
clearly in excess of what would be a fair and reasonable 
rent, it appears to me that although you may call it rent, 
it is no longer a real rent, but a fictitious payment under 
the name of rent.”

So, where a mortgage of real estate provided that the 
moneys secured thereby, amounting to $20,000, should be 
payable with interest in half-yearly instalments of $500 
for five years, and the remainder, $15,000, at the end of 
five years, and contained an attornment clause reserving 
rent equal to the amounts so payable, it was held that the 
rent was so excessive as to show conclusively that the par­
ties did not intend in good faith to create a tenancy, and 
no right of distress as against third parties arose(c).

Such a demise however will be supported, if the rent

(6) Ibid.
(c) Hobba v. Ontario Loan and Debenture Co. (1890), 18 S.C.R. 

483; see also Imperial Loan and Investment Co. v. Clement (1896), 
11 Man. L.R. 428 and 445.

BELL—17
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reserved, although a high rent, is one which a tenant might 
honestly agree to pay and a landlord might honestly expect 
to receive(d).

A tenancy strictly so called can be created only in 
respect of corporeal hereditaments; unless rent is payable 
under a demise of corporeal hereditaments, that is, lands 
and tenements out of which it is said to issue, it cannot, in 
the absence of an express agreement to that effect, be re­
covered by distress.

Where a demise of corporeal and incorporeal heredita­
ments at a single rent for both was void as to the latter as 
not being under seal, a distress for the rent was held to be 
unlawful (e).

A distress, however, may be made for rent payable 
under a demise of both lands and chattels, as for example, 
of a farm with the stock thereon, or of a house with the 
furniture therein, as in such cases the rent is deemed to 
issue out of the land alone (f).

(b) There Must be a Certain Rent.

The sum sought to be recovered by distress must be 
rent in the strict sense of the term, that is compensation 
given for the exclusive use and occupation of the premises 
under a tenancy. Thus, sums reserved as compensation 
for goodwill, although called rent and payable annually, 
and sums payable over and above the rent, for improve­
ments made by the landlord, are sums in gross and not 
rents, and cannot be recovered by distress(g).

(d) Ex parte Williams, in re Thompson (1877), 7 Ch. D. 138; 
In re Stcokton Iron Furnace Co. (1879), 10 Ch. D. 335.

(e) Gardiner v. Williamson (1831), 2 B. & Ad. 336.
(f) Spencer's Case, 5 Co. 16a; Newman v. Anderton (1806), 

2 N.R. 224.
(g) Smith v. Mapleback (1786), 1 T.R. 441 ; 1 R.R. 247; Roby 

v. Roebuck (1816), 7 Taunt. 157; 17 R.R. 477; Donellan v. Raul 
(1832), 3 B. & Ad. 899; 37 R.R. 588.
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The rent reserved must be certain in amount ; it may 
fluctuate, but so long as it is capable of being definitely 
ascertained by computation it may be recovered by dis­
tress (A).

The rent may be sufficiently certain although not pay­
able in money. A distress for rent may lawfully be made 
under a lease providing that the lessee, in lieu of a money 
rent, is to deliver to the landlord a share of the crop grown 
on the lands (t). So, a distress may be made for rent for a 
sum certain payable in produce at the market price(j), or 
payable in leather (A). But it is doubtful if there is a right 
to distrain for the non-fulfilment of a contract respecting 
certain rails agreed to be delivered in lieu of rent(l).

Where under a lease of a farm the lessor was to find 
the team and seed for the first year, and was “to receive 
as rent for the first year, two-thirds of all the grain when 
cleaned, threshed, and ready for market, also one-third of 
the straw, turnips, and root crops, and half the hay; and 
for the remainder of the term to receive one-third of all 
the crops, with the exeeeption of the hay, of which one- 
half,” it was held that the rent was sufficiently certain to 
warrant a distress, and that the goods seized might be 
Bold(w).

But an increased or additional rent, which becomes 
payable if the tenant performs or fails to perform certain 
acts, even if it is penal in its nature, may be recovered by

(h) Ex parte Voisey (1882), 21 Ch. D. 442; Walsh v. Lonsdale 
(1882), 21 Ch. D. 9; Daniel v. Grade (1844), 6 Q.B. 145.

(t) Thompson v. Marsh (1832), 2 O.S. 389; flowery v. Connolly 
(1869), 29 U.C.R. 39; Dick v. Winkler (1898), 12 Man. L.R. 624.

(/) Thompson v. Marsh (1832), 2 O.S. 355.

(Jfc) Camming v. Hill (1838), 6 O.S. 303.

(l) Robinson v. Shields (1866), 15 U.C.C.P. 386.

(m) flowery v. Connolly (1869), 29 U.C.R. 39.

Rent must 
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in kind.

Farming 
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Additional
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distress, although a previous demand of the rent, unlike 
other cases, is necessary(n).

Where it was provided in a lease that the tenant was to 
make certain improvements, and at the expiration of the 
term the value of the improvements, as well as the amount 
of the rent, was to be fixed by arbitration, it was held that 
the landlord could not distrain as there was no fixed rent 
agreed upon(o).

Where it is provided in a lease that a reasonable deduc­
tion from the rent is to be made for land sold, to be deter­
mined by arbitration, a lessor cannot distrain after such 
sale, without first arranging or offering to arbitrate as to 
the amount to be deducted(p).

In Nova Scotia, it is provided by statute that no distress 
for rent shall be made unless there is an actual demise at a 
specific rent(g).

Where rent has by law to be apportioned, the appor­
tioned part may be distrained for(r).

(c) There Must he a Reversion in the Distrainor.

The right to distrain for rent in arrear is properly an 
incident of the reversion, and unless authorized by statute, 
or express agreement, a distress can lawfully be made only 
when a reversion is vested in the person distraining(s).

It is necessary, also, that the reversion should be vested 
in the person distraining at the time the rent falls due, so

(») Roulstoti v. Clarke (1705), 2 H. B). 563; Mallam v. Arden 
(1833), 10 Bing. 200; Pollitt v. Forrest (1847), 11 Q.B. 040.

(o) Mitchell v. McDuff y (1880), 31 U.C.C.P. 266, 640.
(p) Bickle v. Beatty (1850), 17 U.C.R. 465.
(q) R.S.N.8. (1000), c. 172, 8. 1.
(r) Neale v. Mackenzie) (1836), 1 M. & W. 747, at p. 758, per 

Lord Denman, C.J.
(8) Stareley v. Allcock (1851), 16 Q.B. 636; Smith v. Torr 

(1862), 3 F. à F. 505.
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that upon the assignment of the reversion arrears of rent 
already due cannot be distrained for(f).

Where a tenant for years, after assigning his term, pays 
rent as surety for his assignee, the right of distress is not 
a security or remedy to which he becomes entitled as a 
surety (w).

A person possessed of a term of years who sub-leases 
the lands for a part of the term would still have a rever­
sion, and he may distrain on his sub-lessee for rent which 
accrues while the reversion lasts(v).

But if he assigns the whole of his term, or sub-lets for 
the whole term or longer, whereby he divests himself of 
any reversion in it, he cannot distrain unless the right be 
reserved by.express agreement(«0, although it is stipulated 
that the sub-lessee shall be his tenant during the term, and 
although rent has been paid or agreed to be paid to him(x). 
Thus, where a tenant for a term of five years sub-let to 
another for a term of seven years reserving a rent, it was 
held that the sub-lease operated as an assignment of the 
whole term of five years, and the sub-lessor, being divested 
of all reversion in the term, could not distrain for the rent, 
although the contract to pay rent was valid and might be 
enforced by action (y).

But a tenant from year to year, who demises by inden­
ture for a term of years, however long, has, by reason of 
the possibility of his estate continuing longer than the term

(() Brown v. Metropolitan Counties Society (1859), 1 E. & E.

(«) In re Russell (1885), 29 Ch. D. 254.
(v) Burne v. Richardson (1813), 4 Taunt. 720; 14 R.R. 647. 
(to) Pascoe v. Pascoe (1837), 3 Bing. N.C. 898: 43 R.R. 847; 

Parmenter v. Webber (1818), 8 Taunt. 593; 20 R.R. 575: Prcece 
v. Corrie (1828), 5 Bing. 24; 30 R.R. 530; Jolly v. Arbuthnot 
(1859), 3 DeG. & J. 224.

(x) Parmenter v. Webber (1818), 8 Taunt. 593; Hazeldine v. 
Beaton (1883), C. & E. 40.

(y ) Selby v. Robinson (1806), 15 U.C.C.P. 390.

Sub-leaae.

Sub lease for 
whole term.

Sub-lease 
by yearly 
tenant.
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demised, a reversion sufficient to support a distress during 
the existence of the tenancy from year to year(z).

The grant of a lease to take effect on the expiration of 
a lease already in existence, does not amount to a parting 
with the reversion, so as to disentitle the lessor to distrain 
under the first lease (a).

The existence of the legal reversion may be sufficiently 
established by estoppel(6).

In case a tenant who has sub-let surrenders his lease, 
and has thus divested himself of his reversion, he cannot 
distrain on his sub-tenant. But where such surrender is 
made for the purpose of obtaining a renewal of his own 
lease his right of distress (which at common law would be 
extinguished ) is provided for by statute(c).

In Ontario, however, it has been enacted that a rever­
sion in the lessor shall not be necessary in order to create 
the relation of landlord and tenant, or to make applicable 
the incidents by law belonging to that relation. This is 
provided by section 3 of the Landlord and Tenants1 Act(d), 
which is as follows :

3. The relation of landlord and tenant did not since the 15th 
day of April, 1895, and shall not hereafter depend on tenure, and 
a reversion or remainder in the lessor shall not be necessary in order 
to create the relation of landlord and tenant, or to make applicable 
the incidents by law belonging to that relation ; nor shall any agree­
ment between the parties he necessary to give a landlord the right of 
distress.

This section was first enacted in a slightly different 
form in the year 1895, as follows : “The relation of land-

VIII.

(z) Oxley v. James (1844), 13 M. & W. 209.
(o) Smith v. Day (1837), 2 M. & W. 684; 46 R.R. 747.
(6) Morton v. Woods (1869), L.R. 4 Q.B. 293; see chapter

(c) 4 fleo. II. c. 28, s. 6; R.S.O. (1897), vol. III., c. 342, s. 25; 
R.S.B.C. (1897), c. 110, s. 16.

(d) R.S.O. (1897), c. 170.
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lord and tenant shall be deemed to be founded in the ex­
press or implied contract of the parties, and not upon 
tenure or service, and a reversion shall not be necessary to 
such relation which shall be deemed to subsist in all cases 
where there shall be an agreement to hold land from or 
under another in consideration of any rent”(e). In the 
following year(f) this section was repealed and the section 
first quoted was enacted.

The effect of this section as first enacted was in part Harpelle v. 
judicially declared in Harpelle v. Carroll(g). In this case Carroll‘ 
it was contended, (1) that the section was retrospective, 
and (2) that its effect was to take away the common law 
right of distress of the landlord in all tenancies, unless 
there was a stipulation in the lease either expressly or im­
pliedly creating that right. These two points were both 
decided in the negative{h) ; and although these were the 
only points which arose for decision under the section, the 
general effect of it was discussed. Sir William Meredith,
C.J., in delivering judgment said(t) :

“The section in question does not abolish the relation judgment, 
of landlord and tenant, and make the bargain by which 
one lets land to another a mere contract, but alters the 
manner of creating a long existing and well-known rela­
tion ; it is hereafter not to be a matter depending on tenure 
or service, as it was under the feudal law, nor is a reversion 
to be necessary to the relation, as it has been since the 
statute Quia Emptores, but it is deemed to be founded on Quia 
contract express or implied. It was always, I take it, neces- Emptores.

(«) Ont. Stat. 58 Viet. (1895), c. 26, s. 4.
(f) Ont. Stat. 69 Viet. (1896), c. 42, s. 3.
(g) Harpelle v. Carroll (1890), 27 Ont. 240.
(h) Chute v. Busteed (1865), 16 Ir. C.L.R. 222 (decided under

a similar section since repealed, 23 & 24 Viet. (Imp.), c. 144, s. 3), 
was followed as to the first point. )

(♦) Harpelle v. Carroll (1896), 27 Ont. 240, at p. 249.
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sary that in a certain sense the relation should be founded 
on contract, because there must have been an agreement, 
express or implied by the tenant to hold, and as to the re­
turn to be made to the landlord ; but it was also necessary 
that he under whom the tenant agreed to hold, should be 
either lord of the feud or owner of the reversion in order 
that the relation of landlord and tenant should be com­
plete; and all that the section does is to render unneces­
sary hereafter the latter requisite, and to create the rela­
tion whenever, as it provides, there shall be an agreement 
to hold land from or under another in consideration of any 
rent.

“It will also be observed that the section does not in 
terms, or I think by necessary implication, assume to inter­
fere with cases where, as in this, the true relation of land­
lord and tenant exists. I mean by that where the lands 
are held in consideration of a rent of one who had the 
immediate reversion in them, or the rights incident to that 
relation ; but, as I have endeavoured to point out, does 
away with the necessity of the person to whom the rent is 
reserved, having the immediate reversion in the lands in 
respect of which it is payable, in order to the creation of 
that relation.

“The right is, I think, not interfered with for another 
reason. Such an agreement as the statute mentions, if 
there were no reversion in the lessor, made the rent re­
served, I take it, rent-seck ; and, though there was at com­
mon law no right of distress for that species of rent, the 
right was given by 4 George II., chapter 28, section 5, 
which provides that there shall be the like remedy to re­
cover rent-seck as exists in case of rent service reserved on 
a lease to a reversioner.

“I am inclined to think that it will be found that the 
section, instead of curtailing, has enlarged the right of 
distress by extending it to all cases in which there is an
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agreement of the nature mentioned in it; but, however 
that may be, I ought not, I think, without a much clearer 
expression of the will of the Legislature, to give to its 
enactment such a construction as would practically sweep 
away the whole body of the law (common and statute) 
affecting the relation of landlord and tenant, and the 
rights, interests and obligations arising out of that relation, 
without substituting for it anything but the bald provisions 
of this section.”

It would seem, therefore, that in case a landlord parts 
with his reversion, as for example, where a lessee for years 
sub-lets for the whole of his term or longer, reserving rent, 
the relation of landlord and tenant may exist between him 
and his leasee, and the rent reserved may be recovered by 
distress(j).

Where a landlord is entitled to rent for the life of Reversion 
another person, he may distrain for rent which was due ^ dSth*1™ 
and owing at the death of such other person although the 
reversion is extinguished by such death. This is provided 
hv s'ction 4 of the statute 32 Henry VIII., chapter 97, 
which, as re-enacted in Ontario(fc), is ns follows;

4. Where a person is entitled to any rent or land for the life 
of another he may sue for, distrain, and recover by action or dis­
tress, the rent due and owing at the time of the death of the person 
for whose life such rent or land did depend, as he might or could 
have done if such person, by whose death the estate in such rent or 
land determined, had continued in life.

So, a landlord entitled to an estate in the right of his 
wife, may distrain, after his wife’s death, for rent which 
became due in her lifetime. This is provided by section 3

(j) The effect of the section has been discussed by Mr. E. Doug­
las Armour, K.C., in several able articles in the Canadian Law 
Times, vol. 15, pp. 217, 245; vol. 17, p. 253; see also Armour: Real 
Property, p. 135.

(*) R.S.O. (1897), Vol. III., c. 342, s. 4.
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of the statute 32 Henry VIII., chapter 37, which, as re­
enacted in Ontario(Z), is as follows:

3. If any man hath, or shall have, in the right of his wife, any 
estate in fee simple, fee tail, or for term of life of or in any rents, 
or fee ferms, and the same rents, or fee ferms, shall be due, behind 
and unpaid in the said wife’s life, then the said husband, after the 
death of his said wife, his executors and administrators, shall have 
an action for the said arrearages against the tenant of the demesne 
that ought to have paid the same, his executors, or administrators 
and also the said husband, after the death of his said wife may dis­
train for the said arrearages, in like manner and form as he might 
have done if his said wife had been then living and make avowry 
upon his said matter as is aforesaid (m).

SECTION III.

WHEN A DISTRESS MAY BE MADE.

A distress for rent must be made in the daytime ; that 
is to say, between sunrise and sunset. The rule that a 
distress for rent must be made in the day time, and not in 
the nierht. must lie taken to mean, not merely that it must 
not be taken in the dark, but that it must be between sun­
rise and sunset; and although there may be circumstances 
under which it may be difficult to determine what will be 
the proper evidence of sunrise and sunset, yet, ordinarily, 
the time by the clock, coupled with the almanac, will be 
some evidence, and, if unanswered, sufficient; and if by 
such evidence it clearly appears that in «any view the dis­
tress was before the sun had risen or after it had set, the 
distress will be illegal. Thus, where the distress was taken 
at near eight o’clock on an evening when, by the almanac, 
the sun set just after seven, and where it was taken between 
two and three o’clock in the morning of a day on which,

(l) R.8.O. (1897), vol. III., c. 342, s. 3.
(m) See R.S.O. (1897), c. 127, sa. 4 (3), 5, and c. 183, ss. 

5, 6, 7.
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by the almanac, the sun rose at shortly before half-past 
four, and there was no other evidence upon the point, nor 
any evidence ns to whether in either case it was dark when 
the distress was taken, but the jury in both cases found 
that it was taken after sunset and before sunrise, it was 
held that the evidence was sufficient to sustain that finding, 
and that the distress were therefore illegal (a).

Where a landlord entered the tenant’s house after sun­
set, and interfered to prevent the removal of goods, the 
tenant was held entitled to recover the full value of the 
goods distrained(6).

A distress cannot be made until the rent is in arrear, 
and it is not in arrear until the day after it becomes due(c).

As between the parties, a valid stipulation may be made 
in the lease, or subsequently if founded on a fresh con­
sideration or under seal, conferring the right to distrain 
before the rent falls due by the terms of the lease, as where 
rent is made payable in advance if required. In such a 
case a demand for payment is necessary before distress (d).

But where a landlord attempted to justify a seizure for 
rent under a warrant of distress by procuring a document, 
without consideration and not under seal, signed by the 
tenant, which purported to give him the right to seize the 
tenant’s goods for rent before the rent fell due according 
to the lease, it was held that the document was a nudum 
pactum, and afforded no justification for the distress(e).

(а) Tutton v. Darke (1860), 29 L.J. Ex. 271 ; 5 H. & N. 647; 
Nixon v. Freeman (1860), 29 L.J. Ex. 271 ; 5 H. & N. 647; see 
also Tinckler v. Prentice (1812), 4 Taunt. 549; 13 R.R. 684.

(б) Lamb v. Wall (1859), 1 F. A F. 503; see Attack v. Bram- 
icell (1863), 3 B. A S. 520; England v. Coicley (1873), L.R. 8 Ex. 
126.

(c) Dibble v. Bowater (1853), 2 E. A B. 564.
(d) Clarke v. Holford (1848), 2 C. & K. 540; William« v. 

Holmes (1853), 8 Ex. 861, at p. 863.
(e) Brayfield v. Cardiff (1893), 9 Man. L.R. 302.
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Exception.

Where the lease provides that the lessee shall fall-plow 
the land as part of the rent, a distress cannot be made until 
the period for fall plowing has expired(f).

As a distress must be made between sunrise and sunset, 
it follows that the earliest moment a distress may lawfully 
be made, is at sunrise on the day after it becomes due. 
And if that day should fall on a Sunday, it has been held, 
under the Sunday Observance Act, 1677(g), which forbids 
the service or execution of any writ, process, warrant, judg­
ment or decree on that day, that it cannot be made until 
the next day(h).

At common law a distress could not lawfully be made 
after the termination of the tenancy(t). But by statute, 
a distress may be made under a lease for life, for years or 
at will, within six months after the end of the term, pro­
vided the tenant is still in possession and it is made during 
the continuance of the landlord’s title. This is provided 
by sections 6 and 7 of the Landlord and Tenant Act, 
1709 (j), which are re-enacted in Ontario in section 2 of the 
Act respecting Landlord and Tenant (2), as follows:

Within 6 
month* after 
expiration 
of tenancy.

2. Any person having any rent in arrear, or due, upon any lease 
for life or lives or for years, or at will, ended or determined, may 
distrain for such arrears, after the determination of the said lease, 
in the same manner as he might have done if suqji lease had not 
been ended or determined: Provided that such distress be made 
within the space of six months after the determination of such lease, 
and during the'continuance of such landlord’s title or interest, and 
during the possession of the tenant from whom such arrears became 
due (fc).

(f) Moicat v. Clement (1885), 3 Man. L.R. 685.
(p) 29 Car. II., c. 7, s. 6.
(h) Werth v. London and Westminster Loan Co. (1889), 5 

Times L.R. 521.
(i) Williams v. 8tiven (1840), 9 Q.B. 14.
(/) 8 Anne c. 18.
(fc) 8 Anne, c. 18 (or c. 14 in RulFhead’s ed.), ss. 6, 7; R.S.O. 

(1897), vol. III., c. 342, s. 2; R.8.B.C. (1897), c. 110, ss. 12 and 
13; R.8.N.S. (1900), c. 172, s. 13; C.8.N.B. (1904), c. 153, s. 11.
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Where a distress was made more than six months after, 
but under a warrant given to the bailiff four weeks before, 
the expiration of, the tenancy, and the landlord was not 
aware of the illegal act of his bailiff in seizing at the time 
he did, but learned of the fact of seizure1 after it had been 
made and before the sale, which he allowed to go on with­
out making any inquiry, and afterwards accepted the pro­
ceeds of the sale, it was held that the landlord either ratified 
the bailiff’s illegal act with knowledge of the circumstances 
or meant to take upon himself without inquiry the risk of 
any irregularity the bailiff might have committed and to 
adopt all the bailiff’s acts, and was held liable for the dam­
ages suffered by the tenant (1).

This section applies to a tenancy created by attornment Mortgage, 
between mortgagor and mortgagee, and a distress which 
was made two years after the maturity of the mortgage, 
when by express provision the tenancy expired, was held 
to be illegal (m).

A distress made more than six months after the expira­
tion of the tenancy is illegal, and a continuation of the 
tenancy will not necessarily be implied from the mere fact 
of the tenant remaining in possession (a).

A letting at an annual rent constitutes a yearly tenancy, Yearly 
which continues at the same rent for the second year, if tl'namy' 
the tenant remain in possession; and the landlord may 
distrain for the first year’s rent at the end of the second 
year. The fact that the landlord may re-enter for non­
payment of rent, does not determine the tenancy at the end

(Z) Dick v. Winkler (1899), 12 Man. L.R. 024, following Lewis 
v. Read (1845), 13 M. * W. 834.

(m) Klinck v. Ontario Industrial Loan and Investment Co.
(1888), 16 Ont. 662.

(n) Roper v. Brown (1836), 4 O.S. 103.
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of the first year, so as to make it necessary to distrain 
six months afterwards (0).

A custom that a tenant may leave his away-going crop 
in the barns of the farm, for a certain time after the lease 
has expired and he has quitted the premises, is good, and the 
landlord may distrain the corn so left, for rent in arrear, 
after six months have expired from the determination of 
the term notwithstanding the statute (p).

A plea of distress for rent under a demise after the 
lease had expired, should state that the distress was made 
within six calendar months after the determination of the 
lease (q).

The statute has been held to apply only where the ten­
ancy has been determined in ordinary course by lapse of 
time, and not where it has been determined by forfeiture, 
or the like(r).

Where a lease was made “for the term of one year, to 
be computed form the 1st of October, 1863, and so on from 
year to year, unless notice should be given to the contrary, 
or equitable proceedings taken on the mortgage hereinafter 
mentioned,” and after proceedings were taken on the mort­
gage the landlord distrained for rent, it was held that then» 
was no subsisting tenancy at the time of the distress, as it 
was determined by the proceedings on the mortgage in 
pursuance of the proviso in the lease(s).

Where an act has been done by the tenant which incurs 
a forfeiture, the landlord, if he elects to forfeit the term

(o) McClenaghan v. Barker (1844), 1 U.C.R. 26; see R.S.O. 
(1897), c. 170, s. 20.

(p) Beavan v. Delahay (1788), 1 H. Bl. 5; 2 R.R. 728.
(ç) St rat hey v. Crooks (1838), 6 O.S. 687.
(r) Crimwood v. Moss (1872), L.R. 7 C.P. 360; Baker v. Atkin­

son (1880). 11 Ont. 735; Linton v. Imperial Hotel Co. (1889), 16 
Ont. App. 337.

(*) Higgins v. Langford (1871), 21 U.C.C.P. 254.
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by commencing proceedings, cannot distrain after such 
proceedings have been commenced(f). Rut putting in a 
distress is not an election to forfeit the term. Thus, where 
a distress was made for rent which became due by virtue 
of a proviso in the lease that “if the lessee shall make any 
assignment for the benefit of creditors, the said term shall 
become forfeited and void, and the full amount of the cur­
rent yearly rent shall be at once due and payable, it was 
held that the proviso was divisible, and that the distress 
was not an election to forfeit the term(u).

It has been held that the statute does not apply to a 
tenancy at will that has been determined by the death of 
the tenant. Thus, where the relation of landlord and ten­
ant was created by an attornment clause in a mortgage 
deed, providing that the mortgagor should be tenant at will 
to the mortgagee, the latter cannot distrain after the death 
of the mortgagor(v).

The tenant must be in possession of the premises, other­
wise a distress even within the six months will be unlawful. 
Thus, where a tenant has quitted the premises and another 
tenant has entered the landlord cannot distrain (w). And 
if the landlord has taken possession of the premises by the 
exercise of his right of re-entry, or by some proceeding 
equivalent thereto, he cannot afterwards distrain (æ).

The tenant will not be deemed to be in possession, so as 
to render a distress lawful, from the mere fact that he has 
left distrainable goods on the premisesft/).

(#) Bridges v. Smyth (1829), 5 Bing. 410; 30 R.R. 681.
(u) Linton v. Imperial Hotel Co. (1889), 16 Ont. App. 337, 

overruling on this point Baker v. Atkinson (1886), 11 Ont. 735.
(v) Scobie v. Collins, [1895] 1 Q.B. 375.
(to) Taylerson v. Peters (1837), 7 A. & E. 110; 45 R.R. 689.
(a?) Murgatroyd v. Old Silkstone Co. (1895), 65 L.J. Ch. 111.
(y) Gray v. Stait (1883), 11 Q.B.D. 668.
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But a distress may be made if the tenant is in posses­
sion of part of the demised premises(z).

Where a tenant holds over after the tenancy has been 
determined by a notice to quit, the landlord cannot distrain 
for rent for the period of such overholding (a). But it is 
otherwise if a new tenancy has been created by express or 
implied agreement of the parties(h).

Not after No rent becomes due after the surrender of a lease (c),
surrender. an(j ft distress for rent under a lease that has been sur­

rendered is illegal (d). Where a tenant, with the know­
ledge and consent of his landlord, takes a lease from 
another person, to whom the landlord has transferred the 
reversion, this amounts to a surrender in law of the lease ; 
the relation of landlord and tenant no longer exists ; and 
consequently the right to distrain is gone(e).

But a lessor is entitled after the surrender to sue for 
rent which accrued before the surrender(/). The liability 
of a sub-lessee for rent, on a surrender of the head-lease, 
was formerly at an end, as the immediate reversion was 
thereby extinguished (g). But his liability is now pre­
served by statute (A).

Not after A landlord cannot distrain after his interest in the
the reversion estate has expired (t). A tenant for years who has sub-let (*)

(*) Nut tall v. Stanton (1826), 4 B. A C. 61 ; 28 R.R. 207.
(а) Alford v. Vickery (1842), Car. A M. 280.
(б) Jenner v. Clegg (1832), 1 Moo. A R. 213; 42 R.R. 778.
(c) Southwell v. Scotter ( 1880), 49 L.J.Q.B. 356.
(d) Coffin v. Danard (1865), 24 U.C.R. 267.
(e) Lewie v. Brooke (1850), 8 U.C.R. 576.
(f) Atty.-Oeneral v. Cox (1850), 3 H.L.C. 240; but see Brad- 

field v. Hopkins (1866), 16 U.C.C.P. 298.
ig) Webb v. Russell (1789), 3 T.R. 393.
(A) 8 A 9 Viet. (Imp.), c. 106, s. 9; R.8.O. (1897), C. 170, s. 10. 
(i) Hartley v. Jarvis (1859), 7 U.C.R. 645; see supra, Section

II.
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cannot distrain for rent after his own terra has expired, 
sinee the sub-lease comes to an end with the head-leaseO'). 
So, where a tenant has been evicted by title paramount, 
and has entered into a new tenancy with the person who 
evicted him, the original lessor cannot distrain for rent 
which accrued after his title was defeated (A-)-

The statute provides that a distress, made after the 
expiration of the term, must be made during the continu­
ance of the landlord’s title or interest. It is necessary that 
a reversion should be vested in the distrainor, whether the 
distress is made before or after the termination of the ten­
ancy. This subject has been discussed in section II. of this 
chapter.

Where an increased rent becomes payable by the terms 
of the lease, in case the tenant does or fails to do certain 
things, a demand of the rent is necessary before a lawful 
distress may be made(l). So, where a mortgage deed con­
tains a stipulation that the mortgagor shall become tenant 
to the mortgagee upon making default in any of the pay­
ments, the mortgagee is not entitled to distrain until he 
shall have given notice to the mortgagor that he intends to 
treats him as a tenant(m),

SECTION IV.

WHERE A DISTRESS MAY BE MADE.

Subject to the exceptions hereinafter mentioned, a dis. 
tress may lawfully be made only on the premises demised, 
and out of which the rent issues(a). This was first pro-

(/) Burse v. Richardson (1813), 4 Taunt. 720; 14 R.R. 647.
(k) Hoporoft v. Keys (1833), 9 Bing. 613; 35 R.R. 644.
(l) Roulston v. Clarke (1795), 2 H. Bl. 563; Mallam v, Arden 

(1833) 10 Bing. 299; Pollitt v. Forrest (1847), 11 Q.B. 949.
(m) Clowes v. Hughes (1870), L.R. 5 Ex. 160.
(a) Capell v. Busard (1829), 6 Bing. 150; 32 R.R. 359.

When
demand
necessary.

On the 
demised 
premises.
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On any part.

vided by the statute of Marlebridge(b), whereby it was 
enacted that “it shall be lawful for no man from hence­
forth for any manner of cause to take distresses out of his 
fee, nor in the king’s highway, nor in the common street, 
but only to the king and his officers having special author­
ity to do the same.”

The substance of this provision was re-enacted in On­
tario by section 10, of chapter 342 of the Revised Statutes 
of Ontario, (1897), volume III., as follows :

10. Save as provided by section 7 and as hereinafter provided, 
chattels shall not be distrained for rent which are not at the time 
of the distress upon the premises ill respect of which the rent dis­
trained for is due.

A landlord cannot distrain goods off the demised prem­
ises even if he has himself removed them. Thus, where a 
landlord purchased from the tenant goods subject to a 
chattel mortgage, and removed them to his own house, it 
was held in an action by the mortgagee to recover the value 
of the goods removed, that the landlord could not set up a 
lien for rent, and that his right to distrain ceased on the 
removal of the goods (c).

A distress may be made on any part of the land demised, 
as the rent is deemed to issue out of the whole and every 
part(d).

Where one rent is reserved in respect of lands in occu­
pation of several tenants, a distress may be made on the 
lands of any one of them(e).

Where a tenant, under a stipulation in the lease, con­
tinues to hold part of the demised lands after the expira-

(6) 62 Hen. III., c. 15; R.8.O. (1897), vol. III., c. 342, e. 10.
(c) Fraser v. McFattridge (1879), 13 N.S.R. 28.
(d) Woodcock v. Titterton ( 1865), 12 W.R. 685.
(e) Woodcock v. Titterton (1865), 12 W.R. 685.
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tion of the term, a distress may be made for the whole rent 
on that part(/).

But where two distinct parcels are let under separate 
demises, although both are made by the same instrument, 
one distress cannot be made for the rent of both on either 
parcel ; a separate distress must be made for each rent on 
the parcel from which it issues(g).

It is provided by statute that a landlord may take and 
seize, as a distress for arrears of rent, any cattle or stock 
of his tenant feeding or depasturing upon any common 
appendant or appurtenant, or any ways belonging to all or 
any part of the premises demised(h). And it has been 
held that chattels of the tenant on that part of the highway 
next to and adjoining the lands demised may be dis­
trained (i), as there is a legal presumption that the soil of 
the road usque ad medium filum belongs to the owner of 
the adjoining land(j).

Cattle may be taken on the highway as a distress, if 
driven oft' the land in view of the bailiff ; and if the legality 
of a distress turn upon the place of seizure, as to whether 
it was a highway or not, that point should be left clearly tp 
the jury(fc).

Where a landlord on the day of the removal of goods 
forbade such removal until the rent was paid, and after­
wards made a seizure on the highway for such rent, it was

(f) Xuttall v. Staunton (1826), 4 B. & C. 61 ; 28 R.R. 207; 
Reavaa v. Delahay (1788), 1 H. Bl. 6; 2 R.R. 6U6; Knight v. 
Bennett (1826), 3 Bing. 361; 28 R.R. 640.

(g) Rogers v. Birkmire (1736), 2 Str. 1040; see also Phillips 
v. W kitted (1860), 2 E. & E. 804, at p. 809.

(A) U Geo. II., c. 19, s. 8; R.S.O. (1897), vol. III., c. 342, e. 7; 
R.8.B.C. (1897), c. 110, s. 22.

(i) Hodges v. Lawrence (1854), 18 J.P. 347.
(/) Berridge v. Ward (1861), 10 C.B.N.8. 400.
(fc) Hoisted v. McCormack (1840), E.T. 3 Viet.; Bullen: Dis­

tress, p. 125.
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held that a sufficient inception of distress had taken place 
to warrant such seizure(Z).

Where the lessee’s mare and yoke of oxen, the subject 
of the distress, had strayed off the demised premises to the 
lessor's land adjoining, and the bailiff went to the place 
where the mare and oxen were, off the demised premises, 
and drove them to the lessee’s premises, it was held that 
there was evidence to go to the jury that the distress was 
made off the demised premises (m).

Where a wharf has been leased, “with all the privileges 
thereto belonging,” a vessel attached to the wharf by the 
usual fastenings cannot be distrained for rent, not being 
on the premises demised(n).

When» a bailiff, having a warrant from the defendant 
to distrain, seized property off the premises, without defen­
dant’s knowledge, and there was no evidence of his having 
adopted the act, it was held that the defendant was not 
liable, and that plaintiff could not maintain replevin 
against him(o).

The parties may agree to create a right of distress, valid 
as between themselves, upon other lands than those in 
respect of which the rent is due(p). Thus, where a lessee 
held two adjoining coal mines under two separate lessors, 
each lease giving power to the lessor to distrain in or about 
any adjoining or neighbouring collieries, a distress made 
under one lease upon the premises demised in the other 
was held to be valid ; but under such a power the goods of 
strangers cannot be taken{q).

(l) Pulver v. y «ret (1859), 9 U.C.C.P. 270.
(m) Peacey v. Ova* (1876), 26 U.C.C.P. 464.
(n) Sanderson v. Kingston Marine R.W. Co. (1846), 3 U.C.R.

168.
(o) Ferrier v. Cole (1857), 15 U.C.R. 561.
(p) Daniel v. Stepney (1874), L.R. 9 Ex. 185.
(7) In re Roundicood Colliery Co., Lee v. Roundwood Colliery 

Co., [1897] 1 Ch. 373.



DISTRESS. 277

An important exception to the general rale that goods 
can be distrained only on the demised premises, is where 
the tenant remove's the goods in order to prevent the land­
lord from making a distress. In such a ease the landlord 
may follow and distrain the goods wherever they may be 
found at any time within thirty days after such removal (r). 
This is provided by the first section of the statute 11 George 
II., chapter 19, which is re-enacted in Ontario as follows:

11. (1) In case any tenant or lessee for life or lives, term of 
years, at will, sufferance, or otherwise, of any messuages, lands, 
tenements, or hereditaments, upon the demise, or holding whereof, 
any rent reserved, due, or made payable, shall fraudulently, or 
clandestinely, convey away, or carry off, or from, such premises, his 
goods or chattels, to prevent the landlord or lessor from distraining 
the same for arrears of rent so reserved, due, or made payable, the 
landlord or lessor or any person by him, for that purpose, lawfully 
impowered, may, within the space of thirty days next ensuing such 
conveying away, or carrying off such goods or chattels as aforesaid, 
take and seize such goods and chattels wherever the same shall be 
found, as a distress for the said arrears of rent, and the same sell, 
or otherwise dispose of, in such manner as if the said goods and 
chattels had actually been distrained by the lessor or landlord in 
and upon such premises for such arrears of rent; any law, custom, 
or usuage to the contrary, notwithstanding (s).

But an exception is made of goods so remove* which 
have been sold for value and in good faith before seizure. 
This provision is enacted as follows:

11. (2) No landlord or lessor, or other person entitled to such 
arrears of rent, shall take, or seize, any such goods or chattels as a 
distress for the same which shall be sold bona fide and for a valu­
able consideration, before such seizure made, to any person not privy 
to such fraud as aforesaid; any thing herein contained to the con­
trary notwithstanding (t).

(r) In Nova Scotia the period is twenty-one days.

(â) 11 Geo. II., c. 19, s. 1; R.S.O. (1897), vol. III., c. 342, s. 
11 (1); R.8.B.C. (1897), c. 110, s. 17; R.S.N.S. (1900), c. 172, 
s. 11; C.S.N.B. (1904), c. 163, s. 12.

(<) 11 Geo. II., c. 19, s. 2; R.S.O. (1897), vol. III., c. 342, s. 
11 (2); R.8.B.C. (1897), c. 110, s. 18.
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In order to make such distress the landlord is empowered 
to break open and enter in the day time any house, barn 
or stable where the goods are lodged, and under certain 
conditions where they are suspected to be lodged. This is 
provided by section 7 of the Act of George II. and by sec­
tion 12 of the Ontario Act which is as follows:

12. Where any goods or chattels fraudulently or clandestinely 
conveyed, or carried away, by any tenant or lessee, his servant or 
agent, or other person aiding or assisting therein, shall be put, 
placed, or kept, in any house, barn, stable, outhouse, yard, clôse, or 
place, locked up, fastened, or otherwise secured, so as to prevent 
such goods or chattels from being taken and seized as a distress for 
arrears of rent, the landlord, or lessor, or his agent, may take and 
seize, as a distress for rent, such goods and chattels (first calling 
to his assistance the constable, or other peace-officer, of the place 
where the same shall be suspected to be concealed, who is hereby 
required to aid and assist therein: and in case of a dwelling house, 
oath being also first made before a justice of the peace of a reason­
able ground to suspect that such goods or chattels are therein ), and 
in the day time break open and enter into such house, barn, stable, 
out-house, yard, close and place, and take and seize such goods and 
chattels for the said arrears of rent, as he might have done if such 
goods and chattels had been put in any open field or place upon the 
premises from which the same have been so conveyed or carried 
away(u).

Only the goods of the tenant himself may be seized after 
removal, not those of strangers or lodgers who may remove 
their goods off the premises at any time before distress!if), 

and a stranger entitled to the goods of the tenant under a 
bill of sale may remove them before seizure (to). Goods 
claimed by a chattel mortgagee cannot be distrained after

(«) 11 Geo. II., c. 19, s. 7i R.8.O. (1897), vol. III., c. 342, ». 
12; R.S.N.8. (1000), c. 172, s. 12; R.S.B.C. (1897) c. 110, ». 21; 
C.S.N.B. (1904), c. 153, s. 13.

(v) Fletcher v. M neither (1830), 9 A. 4 E. 467; Faultier v. 
Taylor (1860), 5 H. 4 N. 202 per Martin B. at p. 210; Wood v. 
Nunn (1828), 6 Bing. 10; Thornton v. Adorns (1816), 5 M. 4 8. 
38; Postman v. Harrell (1833), 6 C. 4 P. 225; Martin v. Hutchin- 
ton (1891), 21 Ont. 388.

(to) Tomlinson v. Consolidated Credit Corporation (1889), 24 
Q.B.U. 136.
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they have been removed from the premises, and a mort­
gagee or holder of a bill of sale is a third person within the 
meaning of the rule (a;). So, a creditor of the tenant may, 
with his assent, take and remove goods in satisfaction of 
his debt, if done in good faith(y).

There must be a fraudulent intent on the part of the ten­
ant of depriving the landlord of his remedy, and it is for 
the landlord to show it, and the question of fraud is for 
the jury (z). although the mere fact of removing the goods, 
without leaving a sufficient distres, is evidence of fraud.

It may not be fraudulent if the tenant in good faith 
disputes the landlord’s right(o).

It has been held that a landlord cannot seize goods after 
removal, if a sufficient distress remains on the premises(h).

It is necessary that the rent should be actually due at 
the time of the removal of the goods to entitle a landlord 
to follow and distrain them ; if the goods are removed be­
fore the rent falls due the right does not arise(c), even if 
they were removed with the fraudulent intent of preventing 
a distress(d). And where, in such a case, the tenant made 
a pretended sale of the goods and. before the rent fell due, 
removed them into the possession of the pretended pur­
chaser, the tenant is not precluded, in an action against the 
landlord for illegally distraining such goods, from setting 
up his own title, and showing that the goods were not really 
sold(e).

"'raudulent

Sufficient
distress
remaining.
Kent must be 
due before 
removal.

(x) Pidgeon v. Milligan (1871), 13 N.B.R. 459.
(y) Bach v. Meats (1816), 6 M. & 8. 200.
(z) Parry v. Duncan (1831), 7 Bing. 243; Inhop v. Morchurch 

(1861), 2 F. & F. 501 ; Opperman v. Smith (1824), 4 D. & Ry. 33.
(а) John v. Jenkins (1832), 1 Cr. & M. 227.
(б) Opperman v. Smith (1824), 4 D. & Ry. 33; Parry v. Dun­

can (1831), 7 Bing. 243; although the point was decided otherwise 
in Gillam v. Arkwright (1850), 16 L.T.O.S. 88.

(o) Band v. Vaughan (1835), 1 Bing. N.C. 767.
(d) Whitelock v. Cook (1900), 31 Ont. 463.
(e) Ibid.
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Rent need 
not be in

But it is not necessary that the rent should be in arrear ; 
where goods were removed on the day the rent fell due, it 
was held that they could be lawfully distrained(/). Thus, 
where by a demise rent was reserved due quarterly, the 
25th of December being one of the quarterly days of pay­
ment, and the tenant on that day, and while the quarter's 
rent was unpaid, fraudulently removed his goods off the 
demised premises for the purpose of preventing a distress, 
it was held that the statute enabled the landlord to follow 
and distrain the goods within thirty days after their re­
moval (gr).

The right to distrain conferred by the statute only 
applies where the goods would have been subject to distress 
if not removed, and not to cases where, on other grounds, 
a distress would have been invalid(A),

SECTION V.

BY WHOM A DISTRESS MAY BE MADE.

1. Joint Tenants.
2. Tenants in Common.
3. Assignees.
4. Mortgagors and Mortgagees.
5. Husband and Wife.
6. Receivers and Agents.
7. The Crown.
8. Infants.
9. Judgment Creditors.

10. Executors and Administrators.

As a general rule the person entitled to the reversion, 
if also entitled to the rent, may distrain therefor(o).

(f) Dibble v. Bowater (1852), 2 E. 4 B. 564; 22 L.J.Q.B. 386. 
(9) Ibid.
(*) Gray v. Stoll (1883), 11 Q.B.D. 668.
(o) See supra, section II.
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1. Joint Tenants.

Joint tenants may only distrain jointly, as they hold Joint 
by one title ; but a distress made by one on behalf of the Tcnanta' 
others is good if none of the others objects(6),

Where any of the joint tenants sever, the right of the 
others to distrain for rent which accrued before the sever­
ance, is gone(c).

A demise by one joint tenant to another carries with it 
the right to distrain (d).

2. Tenants in Common.

Tenants in common, on the other hand, who may hold Tenant» 
by different titles and have several estates, are each entitled c'm,mon' 
to distrain, without the concurrence of the others, for his 
respective share of the rent(e). So, if a lessee from two 
tenants in common pays the whole of the rent to one of 
them after notice from the other not to do so, the latter 
may distrain for his share of the rent(f).

3. Assignees.

At common law an assigme of the rent or of the rever- Assignee», 
sion could not restrain unless tne tenant attorned him. But 
it has been provided by statute that a grant, conveyance 
or assignment of rent or of the reversion is good and effec­
tual without any attornment of the tenant, and the rent 
may be distrained for by the assignee(g) ; but no tenant

(6) Robinson v. Hof man (1828), 4 Bing. b02; 29 R.R. 627.
(o) Btaveley v. Allcock (1851), 10 Q.B. 630.
(d) Cotcper v. Fletcher (1865), 6 B. A 8. 464.
(e) Whitley v. Robert» (1825), McCl. A Y. 107; 29 R.R. 755.
(f) Harrison v. Hamby (1793), 5 T.R. 246; 2 R.R. 584.
ig) 4 A 5 Anne, c. 3, s. 9; R.8.O. (1897), vol. III., c. 342, 8. 24.
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Before and 
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Acceleration.

will be prejudiced by payment of rent to the grantor before 
he receives notice of the assignment (A).

Where one of the lessors assigned certain rent to his 
co-lessor who gave the tenant notice, it was held that such 
an assignment conferred an estate, and that the assignee 
was entitled to distrain for the rent in question, whether 
the tenant attorned or not(i).

Where a landlord, after leasing certain premises, by 
deed, “assigned, transferred and set over” two instalments 
of the rent reserved, and appointed the assignee his attor­
ney to sue for, collect or levy by landlord’s warrant, if 
necessary, in his name, it was held that the instrument con­
tained a grant of a rent-charge, as an incorporai heredita­
ment, accompanied with a clause of distress, and therefore 
not a rent-seck, and that the assignee could distrain for the 
rent in his own name; but that, whether rent-charge or 
rent-seck, he had equally the power of distress by statute(j).

An assignee of the reversion cannot distrain for rent 
which accrued before the assignment(k). And a landlord 
cannot distrain for rent after he has assigned the rever­
sion (l) ; although he may sue for rent which became due 
before he assigned, and after it becomes due for a propor­
tionate part of the rent up to the time of the assignment(m).

Where rent is accelerated by a covenant or proviso in 
the lease, that in ease a writ of execution shall be issued 
against the goods of the lessee, the then current year’s rent

(h) Ibid.
(i) Hope v. White (1807), 17 U.C.C.P. 52.
(;) Hope v. White (I860), 19 U.C.C.P. 170, affirming same case 

18 U.C.C.P. 430; 4 Oro. II., c. 28, h. 5; R.8.O. (1897), vol. 111., 
c. 342, r. 1; R.8.B.C. (1897), c. 110, h. 15.

(*) ftharp v. Kei, (1841), 8 M. A W. 379; Wittrock v. Haiti 
nan (1855), 13 U.C.R. 135.

(l) Harmer v. Hcan (1853), 3 C. & K. 307; Hartley/ v. Jarvis 
(1849), 7 U.C.R. 645.

(m) Hxcansea (Mayor of) v. Thomas (1882), 10 Q.B.D. 48.
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shall immediately become due and payable, such a proviso 
is personal to the original lessor and lessee, and an assignee 
of the reversion cannot distrain for the rent so due(n).

4. Mortgagors and Mortgagees.
At common law, where the owner of the reversion 

assigned it by way of mortgage he lost his right of distress, 
as his privity of estate with the tenant was thereby des­
troyed. Thus, where the lessor mortgaged the property 
after the rent became due, it was held that the mortgagor 
could not distrain, because he had parted with the rever­
sion ; nor could the mortgagee, because the rent was not 
due to him(o).

But it has been held that a mortgagor, if permitted to 
continue in the receipt of the rents and profits, may author­
ize a distress as agent of the mortgagee (p). And a mort­
gagor, or the assignee of the equity of redemption, may 
distrain after the mortgage has been paid off, even before 
the legal estate has been reconveyed (q).

A mortgagor has been empowered to distrain in certain 
cases by statute. This is provided in Ontario by section 
58 of the Judicature Act as follows :

58. (4) A mortgagor, entitled for the time being to the posses­
sion or receipt of the rents and profits of any land, as to which no 
notice of his intention to take possession, or to enter into the receipt 
of the rents and profits thereof, shall have been given by the mort­
gagee, may sue for such possession, or sue or distrain for the re­
covery of such rents or profits, or to prevent or recover damages in 
respect of any trespass or other wrong relative thereto, in his own 
name only, unless the cause of action arises upon a lease or other 
contract made by him jointly with any other person, and in that 
case he may sue or distrain jointly with such other person (r).

(n) Mitchell v. McCauley (1893), 20 Ont. App. 272.
(o) Dauphinois v. Clark (1885), 3 Man. L.R. 225.
(p) Reece v. Strousberg (1885), 54 L.T. 133.
(9) AmB v. M i IMS), IS r.lt.vs. SSL
(r) R.S.O. (1897). c. 51, s. 58, s.-s. 4; C.O., N.W.T., c. 21, 

B. 10, 8.-S. 4.

Privity of

Mort gag; v 

distrain.
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Where the mortgagee of leasehold premises has ap­
pointed a receiver of the rents and profits, the mortgagor 
cannot distrain for arrears of rent without the authority 
of the receiver, and if he does so, the distress is illegal. 
Under such circumstances no valid distress can be made, 
except by the receiver, or some person, including the mort­
gagor, authorized by him(s).

Where a mortgagee received rent from a tenant who 
held of the mortgagor by lease subsequent to the mortgage, 
but afterwards directed the tenant to pay the rent to the 
mortgagor, which he did, it was held that the mortgagee 
could not distrain afterwards, as he had himself put an 
end to the implied tenancy created by his former receipt 
of rent(t)*

Where a lease is made of lands already in mortgage, 
the lessor may distrain, as in that case, although he has no 
legal reversion, a tenancy arises by estoppel(u).

A mortgagee of the reversion is entitled, on giving 
notice to the tenant, to distrain for all rent in arrear which 
became due after the making of the mortgage, and for all 
rent as it beebmes due thereafter (u).

The relation of landlord and tenant may be created by 
agreement between the mortgagor and mortgagee as already 
explained (if), and in such a case, the mortgagee may dis­
train in the same way as in other cases.

5. Husband and Wife.

At common law, a married woman could not herself 
distrain, but her husband might do so during her life,

(«) Wools ton V. Ross, [1000] 1 Ch. 788; 82 L.T. 21; 48 W.R. 
556; 69 L»l. Ch. 90.

(t) Lambert v. Marsh (1645), 2 U.C.R. 39.
(u) See chapter VIII.
fi$) jVoss v. (lallimore (1779). 1 Doug. 279; 4 Anne, c. 16, 8. 9; 

R.S.O. (1897), vol. III., c. 342, e. 24.
(it) Chapter VII.
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whether her interest was freehold or leasehold. In the 
case of a leasehold interest it became vested in him abso­
lutely on her death, but in the case of a freehold interest, 
he could not distrain after her death unless he himself 
was the lessor, or became tenant by the curtesy (z).

But under the Married Women’s Property Aet(y), by 
which married women may acquire, hold and dispose of 
their property as if unmarried, it would seem they would 
be entitled apart from their husbands to distrain for rent 
under leases made by them.

6. Receivers and Agents.

Receivers appointed by the Court may distrain without Receiver, 
obtaining a special order for that purpose (z). But if 
there is any doubt as to who is entitled to the rent as owner 
of the legal estate, the receiver should apply for an 
order(o).

As a general rule, he should distrain in the name of the 
person in whom the right to distrain exists!b). But if the 
receiver has himself made the lease, or the tenant has at­
torned to him, he may distrain in his own name(c).

An order made giving a receiver liberty to distrain for 
arrears of rent, will be discharged if it appears that the 
tenancy had determined more than six months before the 
order to distrain was made. No notice need be given to a 
tenant of an application for an order giving a receiver 
leave to distrain (d).

(®) Bullen on Distress, p. 56; Bouts v. Scarrott (1859), 4 H.
A N. 723.

(y) R.8.O. (1897), c. 163. See chapter IX.
(*) Bennett v. Robins (1832), 5 C. & P. 379.
ta) Pitt iv. Snowden (1752), 3 Atk. 750.
ib) Justice v. James (1899), 15 Times L.R. 181.
(o) Hughes v. Hughes (1790), 1 Ves. 161.
(d) Paxton v. Dryden (1875), 6 P.R. 127; see 8 Anne, c. 14, 

ss. 6 and 7; R.S.O. (1897), vol. III., c. 342, s. 2; and see supra, 
section III.
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The Crown.

Infants.

An agent, or receiver appointed by the lessor, has no 
power to distrain without express authority in that behalf, 
even where the tenants have been notified to pay him the 
rent for his own benefit, and that his receipt is to be their 
discharge (e).

Where a person distrains as agent, he should do it in 
the name of the person entitled, and not in his own name. 
But a distress may lawfully be made by an agent for the 
benefit of his principal, in his own name, if subsequently 
ratified by the principal (/).

7. The Crown.
»

In Ontario, where rent payable to the Crown on a lease 
of public lands is in arrear. the Commissioner of Crown 
Lands, or an agent or officer appointed and authorized 
by the Commissioner of Crown Lands to act in such 
cases, may issue a warrant, directed to any person or 
persons by him named therein, in the nature of a distress 
warrant, as in ordinary cases of landlord and tenant ; and 
the same proceedings may be had thereon for the collec­
tion of such arrears as in the last mentioned cases; or an 
action may be brought therefor in the name of the Com­
missioner of Crown Lands, but a demand of the rent shall 
not be necessary in any case(g).

8. Infants.

An infant, who is entitled to the reversion, may make 
a warrant of distress and may distrain in his own name, 
as fully and effectually as if he were of full age (ft).

(e) Ward v. Shew (1833). 9 Bing. 608; 35 R.R. 640.
(/) Grant v. McMillan ( I860), 10 U.C.C.P. 530; see also Trent 

v. Hunt (1853), 9 Ex. 14.
(g) R.8.O. (1897), c. 28, s. 26.
(A) Otren v. Taylor (1878), 39 U.C.R. 358
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9. Judgment Creditors.

A judgment creditor who has been put into possession 
under an elegit or other execution is entitled to sue or dis­
train upon the tenants of the judgment debtor, without 
any attornment by them(i).

10. Executors and Administrators.

At common law, the executors or administrators of a 
landlord could not distrain, either during the term or after 
it has come to an end, for rent which fell due during his 
life-time. But it has been provided by statute that “the 
executors or administrators of any lessor or landlord may 
distrain upon the lands demised for any term or at will, 
for the arrears of rent due to such lessor or landlord in 
his life-time, in like manner as such lessor or landlord 
might have done if livingM(j).

Such arrears may be distrained for at any time within 
six months after the determination of the term or lease, 
and during the continuance of the possession of the tenant 
from whom the arrears became due; and the powers and 
provisions contained in the several statutes relating to dis­
tress for rent will be applicable to the distresses so made 
as aforesaid (ft).

Executors may distrain before letters of probate have 
been obtained(l). But an administrator cannot distrain 
until after letters of administration have been granted, be­
cause these alone constitute his title(m).

(i) Lloyd v. Davies (1848), 2 Ex. 103.
(/) R.8.O. (1897), c. 129. s. 13; R.8.N.S. (1900), c. 172. a. 14;

3 & 4 Will. IV. (Imp.), c. 42, a. 37; C.8.N.B. (1904). c. 153, a. 18.
(fc) R.S.O. (1897), c. 129, a. 14; R.8.N.8. (1900), c. 172, a. 14;

3 4 4 Will. IV. (Imp.), c. 42, a. 38.
(l) Whitehead v. Taylor (1839), 10 A. & E. 210.
(m) 1 Williama on Executors, p. 342.

Judgment
creditors.

Executors.

Adminis­
trators.
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Heir.

Devolution 
of Estates 
Act.

Rent falling due after the death of the landlord under 
a lease of freeholds may be distrained for, apart from statu­
tory authority, only by the heir-at-law, or devisee, and 
under a sub-lease by the executors or administrators of the 
sub-lessor as these are respectively entitled to the rever­
sion.

A devise in a will whereby a testator desired that his 
executors should sell and dispose of his land, and then 
nominated and appointed his executors, their executors 
and administrators, to seal, execute and deliver any deeds 
that might be necessary for making a title to the purchaser, 
was held to vest no estate in the executors, but gave them 
a mere power, and consequently that they could not dis­
train for rent accruing in their own time, before the land 
was sold(n).

In Ontario, however, under the Devolution of Estates 
Act(.o), upon the death of a person, all his property, real 
and personal, notwithstanding any testamentary disposi­
tion, devolves upon and becomes vested in his legal personal 
representatives, who would be entitled to distrain for rent 
which became due both before and after the death of the 
testator or intestate, at least until the reversion became 
vested in the person beneficially entitled(p).

(n) Nicholl v. Cotter (1848), 5 U.C.R. 564.
(o) R.8.O. (1897), c. 127, ». 4.
(p) See R.S.O. (1897), c. 127, ■. 13, et »eq.
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SECTION VI.

WHOSE AND WHAT GOODS MAY BE 
DISTRAINED.

A. Exemptions in Favour op the Tenant.

1. Goods in Actual Use.
2. Perishable Goods.
3. Fixtures.
4. Tools and Implements of Trade.
5. Beasts that Gain the Land.
6. Loose Money.
7. Animals Ferae Naturae.
8. Goods of Ambassadors.
9. Goods Exempt from Seizure under Execution.

B. Exemptions in Favour of Third Persons.
1. Goods Delivered in the Way of Trade.
2. Straying Cattle.
3. Goods in Custodiâ Legis.
4. Goods of Boarders and Lodgers.
5. Other Statutory Exemptions.

The general rule is that all goods and chattels which General rule, 
are upon the demised premises at the time of the distress, 
whether they are the property of the tenant or of a 
stranger, may be distrained for rent in arrear, unless they 
are either absolutely or conditionally privileged or exempt­
ed from distress by some statute or other rule of law(o).

But the goods of a tenant are not liable to be dis- Subsequent 
trained for rent due by a former tenant. Thus, where a tenant' 
landlord demised a house, and a third person occupied it

(a) Mitchell v. Coffee (1881), 5 Ont. App. 525.

BELL—10
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Authority 
to let.

Tenant of 
stranger.

with the tenant during his (the tenant’s) lifetime, and 
after his death continued in possession as tenant with the 
assent of the landlord, it was held that the goods of the 
new tenant could not be distrained for rent which accrued 
in the lifetime of the former tenant(6).

The goods of a party let into possession by a house- 
agent of a lessee who had no authority to sub-let the 
premises, are not liable to distress by the superior land­
lord.

Thus, where the plaintiffs were let into possession of 
certain demised premises by the agent of the assignees of 
a tenant who afterwards repudiated the agent’s authority, 
and refused to recognize the plaintiffs as sub-tenants 
and the defendant, who was the superior landlord, in the 
meantime distrained the plaintiffs’ goods for arrears of 
rent, it was held by the Supreme Court of Canada, re­
versing the judgment of the Ontario Court of Appeal(c), 
that persons let into possession by a house-agent appointed 
by assignees of a tenant, for the sole purpose of exhibiting 
the premises to prospective lessees, and without authority 
to let or grant possession of them, were not in occupation 
“under” the said assignees, and their goods were not 
liable to distress(d).

But where a tenant during the term absconds, and 
abandons the property, and a stranger finding the place 
vacant, puts a tenant of his own in possession, it was held 
that a distress made by the original landlord on the goods 
of the new tenant was legal(e).

A tenant’s partner, who is jointly interested in the 
goods on the demised premises, is, for the purposes of dis-

(6) Btrathey v. Crooks (1838), 6 O.S. 687.
(o) 23 Ont. App. 617.
(d) Farewell v. Jameson ( 1896), 26 8.C.R. 688.
(e) Rudolph v. Bernard (1847), 4 U.C.R. 238.
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tress deemed to be a tenant and subject to the terms of 
the lease(f).

Under a power of a distress that is created by express 
contract only, and does not arise as incident to a tenancy, 
the goods of strangers cannot be lawfully distrained(g).

Where a landlord has distrained for arrears of rent 
goods upon the demised premises liable to such distress, 
belonging in part to the tenant and in part to a third per­
son, such third person has no right to compel, or to ask 
the Court to compel, the landlord to sell the part belong­
ing to the tenant before selling the part belonging to such 
third person (h).

A person serving with, or attached to a militia cavalry 
troop as quartermaster, is an officer thereof, and his horse 
is protected from distress by statute (s).

A. Exemptions in Favour of the Tenant.

1. Goods in Actual Use.

Goods in actual use whether they are the property of Goods in use. 
the tenant or of a stranger, are, by the common law, ex­
empt from distress, for the reason that otherwise there would 
be a danger of a breach of the peace. Thus, a horse being 
ridden, horses, waggon and harness under personal care, 
clothing being worn, goods being carried to be weighed, 
an axe in a man’s hand cutting wood, and other imple­
ments actually being used are exempt (j).

lf) Young v. Smith (1876), 29 U.C.C.P. 109.
lg) Gibbs v. Cruikshank (1873), 28 L.T. 104.
(h) Pegg v. Starr (1892), 23 Ont. 83.
(i) Uavey v. Cartwright (1870), 20 U.C.C.P. 1; 18 Viet c. 77,

8. 31.
(/) Co. Lit. 47b; Simpson v. Hartopp (1744), 1 Smith L.C.

11th ed., 437; Field v. Adames (1840), 12 A. & E. 649.
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Perishable

Corn,hay,etc.

So, where a pair of horses belonging to a stranger were 
driven on to the premises and tied, the party in whose 
charge they were, going into the house and while there 
were distrained, it was held they were not seizable for 
rent as being in actual use at the time of the distress(fc).

The actual user of goods, of whatever kind, exempts 
them from seizure, either by distress or otherwise, and 
whether, in the case of distress, there be a sufficiency or 
not of other goods on the premises liable therefor(I).

2. Perishable Goods.
i

At common law. goods of a perishable nature, as for 
example, the carcase of a slaughtered animal, or sheaves 
or cocks of corn or grain, were exempt from distress for 
the reason that, a distress being merely a pledge, they 
could not be restored, if replevied, in the same plight or 
condition, but must necessarily be damaged by being re­
moved.

By section 2 of the Statute 2 William and Mary, Ses­
sion 1, chapter 5, it has been provided that certain perish­
able goods, otherwise exempt, may be seized and sold. 
This section, as re-enacted in Ontario, is as follows :

6. Any person having rent arrear and due upon any demise 
lease, or contract, may seize and secure any sheaves or cocks of corn, 
or corn loose, or in the straw, or hay, lying or being in any barn or 
granary or upon any hovel, stack or rick or otherwise upon any part 
of the land, or ground, charged with such rent, and may lock up, or 
detain the same, in the place where the same shall be found, for or 
in the nature of a distress until the same shall be replevied ; and, in 
default of the same being replevied, may sell the same after ap- 
praisment thereof to be made, so as nevertheless such corn, grain or 
hay, so distrained as aforesaid, be not removed by the person dis­
training, to the damage of the owner thereof, out of the place where

(k) Couch v. Crawford (1860), 10 U.C.C.P. 491.
(1) Miller v. Miller (1867), 17 U.C.C.P. 220.
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the same shall be found and seized, but be kept there (as impounded) 
until the same shall be replevied, or sold in default of replevying the 
same (m).

3. Fixtures.

Fixtures are either chattels which were originally 
moveable, but which, having been attached to the land, 
have ceased to be moveable and have become part of the 
freehold, or things originally part of the freehold, such 
as growing crops, which may become moveable by sever­
ance. Anything imbedded in the soil, or attached to any 
permanent building or erection by cement, bolts, nails 
or other fastenings, so as not to be moveable without the 
exercise of force is in general, a fixture(n). So, whatever 
is substantially part of a house, mill or other building, 
so that it cannot be removed without injury, or without 
depriving the building of what was intended to be used 
with it, will be deemed a flxture(o).

Things which are affixed and actually form part of the 
freehold, are, by the rule of common law, exempt from 
distress for rent(p), although, at the time of the distress, 
they have been detached for a temporary purpose(q).

But machinery affixed to the freehold, not to improve 
the inheritance, but merely for its more convenient use 
as a chattel, where the fastening is so slight that it can 
be removed without injury, is not exempt (r).

Growing crops at common law could not be distrained 
for rent; but it has been provided by statute(s), that a

(m) 2 W. A M. Sees. 1, c. 5, e. 2; R.S.O. (1807), Vol. 111. c. 
342, e. «; R.S.N.S. (1900), c. 172, e. 4; R.8.B.C. (1807), c. 110,8.7.

(n) Ex parte Moore (1880), 14 Ch. D. 379.
(o) Smith v. Maclure (1884), 32 W.R. 469.
(p) Simpson v. Hartopp (1744), 1 Smith L.C., 11th ed. 437.
(q) Garton v. Falkner (1792), 4 T.R. 605; 2 R.R. 463.
(r) Holland v. Hodgson (1872), L.R. 7 C.P. 328.
(•) 11 Geo. II. c. 19, s. 8; R.8.O. (1897), Vol. III. c. 342, 8. 7; 

R.S.N.S. (1900), c. 167 b. 5.

Fixtures.

Machinery.

Growing 
crops, fruits, 
etc., after 
harvesting.
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Notice.

landlord may seize for rent all sorts of com, grass, hops, 
roots, fruits, pulse or other product whatsoever, which 
shall be growing on any part of the demised premises, and 
harvest the same in barns or other proper place on the 
premises. If there are no bams or other proper place on 
the premises he may hire a proper place near by, and may 
sell them in the same manner as other chattels ; but the 
appraisement must not be made until after such crops are 
harvested. These provisions were made by section 8 of 
the Statute 11 George II., chapter 19, which, as re-enacted 
in Ontario, is as follows:

7. Every lessor or landlord, or person empowered by him, may 
take and seize as a distress for arrears of rent, any cattle or stock 
of his tenant feeding or depasturing upon any common appendant, 
or appurtenant, or any ways belonging to all or any part of, the pro­
mises demised, or holden ; and may take and seize all sorts of corn, 
and grass, hops, roots, fruits, pulse, or other product whatsoever, 
which shall be growing on any part of the estate demised, or holden, 
as a distress for arrears of rent; and the same cut, gather, make, 
cure, carry, lay up, when ripe, in the barns, or other proper place, 
on the premises so demised, or holden ; and in case there shall be no 
barn, or proper place, on the premises so demised, or holden, then, 
in any other barn, or proper place which such lessor or landlord 
shall hire, or otherwise procure, for that purpose and as near ns 
may be to the premises and in convenient time to appraise, sell, or 
otherwise dispose of the same, towards satisfaction for the rent for 
which such distress shall have been taken, and of the charges of such 
distress, appraisement, and sale, in the same manner as other goods 
and chattels may be seized, distrained, and disposed of; and the ap­
praisement thereof shall be taken when cut, gathered, cured and 
made, and not before ( t ).

It is further provided that notice of the place where 
the goods and chattels so distrained shall be lodged or de­
posited shall, within the space of one week after the lodg­
ing or depositing thereof in such place, be given to such 
lessee or tenant, or left at his last place of abode(u).

(t) 11 Geo. II. c. 19, b. 8; R.S.O. (1897), Vol. III. o. 342, a. 7| 
R.S.N.S. (1900)), c. 167, a. 6; R.S.B.C. (1897), c. 110, a. 22.

(u) Ibid.
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It is a'so provided that upon payment or tender of the 
amount due and costs, at any time before the crops have 
been harvested, the distress shall cease, and the crops 
seized shall be delivered up to the tenant. This is en­
acted by section 9 of that statute which, as re-enacted in 
Ontario, is as follows:

8. (2) If after any distress for arrears of rent so taken of corn, Payment 
grass, hops, roots, fruit, pulse, or other product, which shall be grow- or tender, 
ing as aforesaid, and at any time before the same shall be ripe and 
cut, cured or gathered, the tenant or lessee, his executors, adminis­
trators, or assigns, shall pay, or cause to be paid, to the lessor or 
landlord for whom such distress shall be taken, the whole rent which 
shall be then in arrear, with the full costs and charges of making 
such distress, and which shall have been occasioned thereby, then, 
upon such payment, or lawful tender thereof actually made, wnereby 
the end of such distress will be fully answered, the same, and every 
part thereof shall cease, and the corn, grass, hops, roots, fruits, pulse, 
or other product, so distrained shall be delivered up to the lessee or 
tenant or his executors, administrators, or assigns; anything herein­
before contained to the contrary notwithstanding.

The section, however, has been held not to include trees Nurseryman, 
and shrubs growing in a nurseryman’s grounds, which are 
consequently exempt as fixtures under the common law 
rule(v).

In Ontario, it is provided by statute that growing or 
standing crops may be sold in the same manner as other 
goods and it shall not be necessary for the landlord to 
harvest them hefore sale. This is enacted by section 36 
of the Landlord and Tenants’ Act(w), which is as follows:

36. When growing or standing crops which may be seized and Sale before 
sold under execution, are seized for rent, they may at the option of harvest, 
the landlord or upon the request of the tenant, be advertised and sold 
in the same manner as other goods, and it shall not be necessary for 
the landlord to reap, thresh, gather or otherwise market the same.

It has been held that a chattel mortgagee of growing chattel 
crops is entitled thereto, as against a prior mortgagee of mortgagee.

(v) Clark v. Oaakarth (1818), 8 Taunt 431; 20 R.R. 516.
(it) R.8.O. (1897), c. 170.
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Tools of 
trade.

land who distrained such crops after the chattel mortgage 
had been given, for an instalment due before the crops 
were sown(x).

Hop poles left standing in the ground after the hops 
have been gathered, are fixtures and are not distrain- 
able(y).

Where it is agreed by the lease that machinery, even 
if affixed to the freehold, shall be the property of the 
lessee and removable by him, such machinery will be 
deemed to be chattels, and after severance may be dis­
trained upon for rent(z).

i
4. Tools and Implements of Trade.

When there is no other sufficient distress on the 
premises, tools and implements of a man’s trade or pro­
fession, are exempt at common law from distress(o).

As hereafter explained tools and implements of trade 
are, in Ontario, absolutely privileged by statute.

The burden of showing that there was no other suffi­
cient distress on the premises, is on the landlord (b).

But growing crops, which are not available until 
later, nor the goods of strangers which the landlord does 
not choose to take, are not to be reckoned in the goods as 
being a sufficient distress(c).

5. Beasts that Quin the• Land.

By an early statute it was provided that, where there 
is other sufficient distress, beasts that gain the land, and

(<r) Laing v. Ontario Loan and Savings Co. (1882), 40 U.C.R.
114.

(y) Altoay v. Anderson ( 1848), 5 U.C.R. 34.
(z) Davey v. Lewis (1800), 18 U.C.R. 21; see also Donkin v. 

Crombie (1801), 11 U.C.C.P. 001. As to fixtures that are removable 
by the tenant after the end of the term, see chapter XXVII.

(а) Fenton v. Logan (1833), 9 Bing. 070; 35 R.R. 050.
(б) Nargett v. Nias (1859), 1 E. & E. 439.
(o) Pigott v. Birtles (1830), 1 M. A W. 441; 40 R.R. 349.
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sheep are exempt from distress. This provision, as re­
enacted in Ontario(d), is as follows :

9. Beasts that gain the land, and sheep, shall not be distrained 
for the King’s debt, nor for the debt of any other man, nor for any 
other cause, if there be other chattels sufficient to satisfy the debt, 
or demand ; but this provision is not to affect the right to impound 
beasts which a man findeth in his ground damage feasant (e).

Beasts of the plow are included under this provision, Beasts of 
but not heifers, young steers or colts that only improve the plow" 
the land by manuring it,(Z).

It has been held to be illegal to distrain sheep for rent 
when there are other goods upon the premises sufficient to 
satisfy the claim (g).

Beasts of the plow and implements of husbandry, 
which are exempt only if there is no other sufficient dis­
tress on the premises, may be absolutely privileged if they 
are in actual use at the time of the distress (A).

6. Loose Money.

Loose money is by common law privileged from dis- Looee money 
tress, because “it will not be known again,” and hence 
could not be restored in the same condition (t). But the 
privilege does not extend to money enclosed in a sealed 
bagO").

7. Animals Ferae Naturae.

By the rule of common law animals in a state of nature Wild 
are exempt from distress on the ground that the tenant Anima,!‘-

<d) R.S.O. (1897), Vol. Ill, c. 342, s. 9.
(e) Stat. of Exchequer, of uncertain date, sometimes styled 51 

Hen. III. St. 4; Imp. Rev. St. (1870), p. 126.
If) Keen v. Priest (1869), 4 H. 4 N. 236.
(g) Hope v. White (1872), 22 U.C.C.P. 5.
(h) Miller v. Miller (1867), 17 U.C.C.P. 226.

(i) Bac. Ab. Distress (B.)
(;) 1 Ro. Ab. 667.
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Execution.

has no legal property in them. But animals that have 
been tamed, such as deer kept in an enclosure for profit, 
are not exempt(t).

8. Ooods of Ambassadors.
It is provided by statute that goods and chattels of 

ambassadors, or other public ministers of any foreign 
prince or state, and those of their servants, are exempt 
from distress(l).

9. Goods Exempt from Seizure under Execution.

In Ontario, the right of distress of a landlord is further 
restricted by statute. A landlord may, in general, seize 
all the goods of the tenant without any exemptions other 
than those hereinbefore set forth. But in Ontario, the 
goods and chattels, which are exempt from seizure under 
an execution, are not liable to seizure by a landlord for 
rent; but in case of a monthly tenancy, the exemption 
applies only to two months’ arrears and a tenant cannot 
claim the benefit of it. unless he gives up possession of 
the premises, or makes an offer to the landlord, or his 
agent or bailiff, to do so. If the landlord desires to seize 
the exempted goods in case possession is not given up, he 
must notify the tenant, and if possession is given the 
tenancy thereby determines.

These provisions are made by sections 30 and 32 of 
the Landlord and Tenants’ Act(m), which are as follows:

30. ( 1 ) The goods and chattels exempt from seizure under exe­
cution shall not he liable to seizure by distress by a landlord for rent 
in respect of a tenancy created after the first day of October, 1887, 
except as hereinafter provided.

(2) In the case of a monthly tenancy the said exemption shall 
only apply to two months’ arrears of rent.

(k) See Morgan v. Lord Abergavenny (1849), 8 C.B. 768.
(l) 7 Anne c. 12, s. 3.
(m) R.8.O. (1897), c. 170.
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(3) The person claiming such exemption shall select and point 
out the goods and chattels as to which he claims exemption.

32. ( 1 ) A tenant who is in default for non-payment of rent and Possession, 
claims the benefit of the exemption from distress to which he is 
entitled under this Act, must give up possession of the premises 
forthwith, or be ready and offer to do so.

(2) The offer may be made to the landlord or to his agent; and 
the person authorized to seize and sell the goods and chattels, or 
having the custody thereof for the landlord, shall be considered an 
agent of the landlord for the purpose of the offer and surrender to 
the landlord for the possession.

(3) Where a landlord desires to seize the exempt goods, he shall, Notice, 
after default has been made in payment of rent, and before or at the
time of seizure serve the tenant with a notice which shall inform the 
tenant what amount is claimed for rent in arrear and that in 
default of payment if he gives up possession of the premises to the 
landlord after service of the notice he will be entitled to claim ex­
emption for such of his goods and chattels as are exempt from 
seizure under execution, but that if he neither pays the rent, nor 
gives up possession, his goods and chattels will be liable to seizure 
and will be sold to pay the rent in arrear and costs.

(4) The notice may be in the following form or to the like 
effect:

Take notice that I claim $-------- for rent due to me in respect
of the premises which you hold as my tenant, namely (here briefly 
describe them) ; and unless the said rent is paid, I demand from you 
immediate possession of the said premises; and I am ready to leave 
in your possession such of your goods and chattels as in that case 
only you are entitled to claim exemption for.

Take notice further, that if you neither pay the said rent nor give 
me up possession of the said premises within three days after the 
service of this notice, I am by law entitled to seize and sell and I 
intend to seize and sell all your goods and chattels, or such part 
thereof as may be necessary for the payment of the said rent and

This notice is given under the Act of the Legislature of Ontario, 
respecting the Law of Landlord and Tenant, 
dated this--------day of--------A.D. 19—.

Signed A. B. (landlord.)
To C. D. (tenant.)

(6) The surrender of possession in pursuance of the notice by 
the landlord shall be a determination of the tenancy.

(6) Service of papers under this Act shall be made either per- gei-yiyy. 
sonally or by leaving the same with some grown person being in and
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apparently residing on the premises occupied by the person to be
served.

(7) If the tenant cannot be found and his place ot abode is 
either not known, or admission thereto cannot be obtained, the post­
ing up of the paper on some conspicuous part of the premises, shall 
be deemed good service.

(8) No proceedings under this section shall be deemed defec­
tive or rendered invalid by any objection of form.

The chattels exempt from seizure under execution arc 
set out in section 2 of the Execution Act(n), which is as 
follows :

Goods
exempt from 

execution.

Household
furniture.

Provisions.

Animals.

Tools.

2. The following chattels shall be exempt from seizure under any 
writ in respect of which this Province has legislative authority, 
issued out of any Court whatever in this Province, namely:

1. The bed, bedding, and bedsteads (including a cradle) in ordi­
nary use by the debtor and his family.

2. The necessary and ordinary wearing apparel of the debtor and 
his family.

3. One cooking stove with pipes and furnishings, one other heat­
ing stove with pipes, one crane and its appendages, one pair of and­
irons, one set of cooking utensils, one pair of tongs, and shovel, one 
coal scuttle, one lamp, one table, six chairs, one washstand with fur­
nishings, six towels, one looking glass, one hair brush, one comb, one 
bureau, one clothes press, one clock, one carpet, one cupboard, twelve 
knives, twelve forks, twelve plates, twelve teacups, twelve saucers, 
one sugar basin, one milk jug, one tea pot, twelve spoons, two pails, 
one wash tub, one scrubbing brush, one blacking brush, one wash 
board, three smoothing irons, all spinning wheels and weaving looms 
in domestic use, one sewing machine and attachments in domestic 
use, three volumes of books, one axe, one saw, one gun, six traps, and 
such fishing nets and seines as are in common use, the articles in this 
sub-division enumerated not exceeding in value the sum of $150.

4. All necessary fuel, meat, fish, flour, and vegetables, actually 
provided for family use, not more than sufficient for the ordinary 
consumption of the debtor and his family for thirty days, and not 
exceeding in value the sum of $40.

5. One cow, six sheep, four hogs, and twelve hens, in all not 
exceeding the value of $75, and food therefor for thirty days, and 
one dog.

6. Tools and implements of or chattels ordinarily used in the 
debtor’s occupation, to the value of $100; but if a specific article

8. 1,
(n) R.S.O. (1897), c. 77, as amended by 62 Viet. (1899), c. 7,
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claimed us exempt, be of a value greater than $100, and there are not 
other goods sullicient to satisfy the execution, such article may he 
sold by the sheriff who shall pay $100 to the debtor out of the net 
proceeds, but no sale of such article shall take place unless the 
amount bid therefor shall exceed the said sum of $100 and the cost 
of sale in addition thereto(o).

7. Bees reared and kept in hives to the extent of fifteen hives.

It is usual to insert in leases a stipulation that the 
lessee waives his rights to statutory exemptions in the fol­
lowing form or to the like effect:

“And the said lessee hereby waives all his rights to 
exemptions from seizure by distress given to him, or which 
in the event of a distress for rent by the said lessor he 
might or could, but for this provision, claim or be entitled 
to under any statute now or which during this demise shall 
or may be in force relating to exemptions from distress, 
and the said lessee hereby agrees that the rights and 
remedies of the said lessor for the recovery of the rents 
hereby reserved shall, notwithstanding anything to the 
contrary in any such statute contained, be as full and ex­
tensive as if this Indenture and the tenancy hereby created 
had been made and created prior to the first day of Octo­
ber, A.D. 1877, and all such goods and chattels of the said 
lessee as are by the Revised Statutes of Ontario, 1897, 
chapter 170, or any other statute which during this de­
mise may come into force, declared to be exempt from 
seizure by distress by a landlord for rent shall remain 
and continue to be liable to seizure and sale under distress 
for the rents hereby reserved in all respects the same as if 
the said Revised Statutes of Ontario, Chapter 170, or such 
other statutes (if any) had never been passed, and it is 
upon this express understanding and agreement that these 
presents are entered into, and in any action brought by the 
said lessee in respect of a distress upon goods by any

Agreement 
to waive 
exemptions.

(o) 02 Viet. (2) (1899), c. 7, s. 1.
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Monthly
tenancy.

delivered 
in the way 
of trade.

statute of Ontario now or hereafter during this demise in 
force declared to be exempt from seizure this covenant 
may be pleaded in estoppel against the said lessee.”

A sewing machine which is in the possession of a ten­
ant under a hire-purchase agreement, and which is used 
by the wife of the tenant for the purpose of supporting 
his family, is exempt from distress, apart from a specific 
exemption of it, as it is a tool or implement of the trade 
of such tenant within the meaning of the section(p).

It has been held that “bedding” includes “bed­
stead”^). i

The effect of the words “in case of a monthly tenancy 
the said exemptions shall only apply to two months’ 
arrears of rent.” is to give protection to the tenant to the 
amount of two months’ rent which may be paid to him 
either before or after the sale of the goods (r).

B. Exemptions in Favour op Third Person.

1. Goods Delivered in the Way of Trade.

Goods delivered to a person exercising a public trade, 
to be carried, wrought, worked up or managed in the way 
of his trade or employment, are exempt from liability to 
distress(s).

Thus, a horse sent to a blacksmith to be shod, mater­
ials sent to a weaver to be manufactured, cloth sent to a 
tailor to be made up, a carriage sent to the maker’s to be 
repaired, are exempt from distress for rent(<).

(p) Masters v. Fraser (1903), 85 L.T. 611.
tq) Davis v. Harris, [1900] 1 Q.B. 729.
(r) MoOaw v. TreUlcock (1900), 37 C.L.J. 703; but see Herne v. 

Canada Permanent Co. (1897), 34 C.L.J. 89, and Shannon v. O’Hricn 
( 1897, 34 C.L.J. 421

(a) Simpson v. Hartopp (1744), 1 Smith L.C., 11th ed. p. 437.
(I) Co. Lit. 47a; Hurry v. Rickman (1831), 1 Moo. A R. 120: 

Oibson v. Ircson (1842), 3 Q.B. 39; Miles v. Furber (1873), L.R. 8 
Q.B. 77; 1 Smith L.C., 11th ed. p. 437.
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A public trade is one in which the trader invites the Public trade, 
public to intrust him with their goods, or one carried on 
generally for the benefit of any persons who choose to avail 
themselves of it(ii). The trade in question must be one 
that is carried on in good faith on the premises, and must 
consist mainly of dealing with other people’s goods. Thus, 
it has been held that pictures left with a restaurant keeper 
for sale on commission are not privileged (n).

It has been held, however, that an artist to whom a Artist, 
picture has been sent to be altered is not within the 
rule(t»).

Goods delivered to a person to be dealt with by him in 
the way of his trade, and for which he is in business, as 
for example, goods entrusted to a carrier, a pawnbroker, 
a wharfinger, a storage agent, a commission agent, a broker 
or an auctioneer are privileged!*).

But the mere custody of goods by an auctioneer who is 
called in by the tenant to sell them does not make them 
privileged(y). And goods entrusted to a general agent, 
who is acting in a special capacity in regard to them under 
agreement, have been held not to be privileged (z).

Goods consigned for sale at prices not below those Consignee, 
fixed by the consignor, under an arrangement whereby 
the consignee was allowed for his services, not a commis­
sion, but all he received above those prices, are not ex­
empt from a distress for rent due by the consignee (a).

(«) Tapling v. Weston (1883), C. & E. 99.
(v) Edwards v. Fox (1896), 60 J.P. 404.
( w) Von Knoop v. Mosa (1891), 7 Times L.R. 600.
(») Swire v. Leach (1865), 18 C.B.N.S. 479•,Thompson v. Ma- 

shiter (1823), 1 Bing. 283; 25 R.R. 624; Miles v. Furber (1873),
L.R. 8 Q.B. 77; Findon v. McLaren (1845), 6 Q.B. 891.

(y) Lyons v. Elliott (1876), 1 Q.B.D. 210.
(z) Tapling v. Weston (1883), C. & E. 99.
(e) Hurd v. Davis (1864), 23 U.C.R. 123.
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Conveyance.

Delivery.

The privilege extends to the conveyance by which goods 
are carried to and from a trader; but if the goods them­
selves are not privileged, the instrument of conveyance 
found on the premises will not be privileged(h).

It is necessary for the privilege to attach that the 
goods should have been “delivered” in the way of trade. 
Thus, a ship in process of construction for another person 
by a builder is not privileged from distress for rent owing 
by such builder, although the property in the ship may 
have vested in the person for whom it was being built, 
as there had been no delivery to the builder(c).

But vessels sent to a shipyard to be repaired, and 
materials supplied by their owner for that purpose, can­
not be distrained for rent due to the lessor of the ship­
yard^).

The exemption from distress of goods intrusted to per­
sons carrying on certain public trades, to exercise their 
trades upon them, is a privilege grounded upon public 
policy for the benefit of trade. So where saw-logs were 
taken to a saw mill by the plantiff, to be converted into 
lumber in the due course of business of the mill, and were 
distrained there for rent by the defendant, it was held 
that the business of sawing lumber for hire is a trade in 
which is exempted from distress for rent the property of 
a stranger brought in to be converted into lumber(e).

The exemption, however, does not apply where the 
person who brings the goods on to the premises and the 
tenant are co-owners of the goods(/).

(6) Muspratt v. Gregory (1836), 3 M. & W. 677; 46 R.R. 435; 
Joule v. Jackson (1841), 7 M. & W. 450.

(c) Clarke v. Millwall Dock Co. (1886), 17 Q.B.D. 494.
(d) Gilder sleeve v. Ault (1858), 16 U.C.R. 401.
(e) Paterson v. Thompson (1882), 46 U.C.R. 7; 9 Ont. App.

326.
(f) Paterson v. Thompson (1883), 9 Ont. App. 326.
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Where goods were sent to the premises of a tenant to 
be repaired, under an arrangement whereby he was to ac­
quire an interest in them after making the repairs, it was 
held that he acquired no beneficial interest until the re­
pairs were made, and the goods were exempt from distress 
for his rent(<j).

A machine left at an hotel by an occasional customer 
or patron, merely for safe-keeping, is not exempt from
distress (A).

2. Straying Cattle.

Cattle belonging to a stranger which have strayed on 
to the tenant’s lands, by reason of the default of the ten­
ant or the landlord in not repairing fences, are, at com­
mon law, privileged from distress; but the privilege lasts 
only for a day and a night. They cannot be taken, how­
ever, until notice has been given to their owner(i).

If the cattle have strayed through the owner’s default, 
or are on the land of the tenant with their owner's consent, 
they are not privileged (j).

3. Goods in Custodiâ Legis.

Goods already in the custody of the law are exempt 
from distress for rent at common law, for the reason that 
otherwise there would be obvious inconvenience and 
conflict. Thus, cattle which have been distrained damage 
feasant, and goods seized by a sheriff under a writ of 
execution, are privileged from distress (A). And, although

(0) ilay v. «were (1874), 24 U.C.C.P. 396.
(ft) Mitchell v. Coffee (1881), 5 Ont. App. 525.
(i) Kempe v. Creire (1696), 1 Ld. Ray. 167.
(/) Jonea v. Potrell (1826), 6 B. * C. 647.
(k) Grant v. Grant (1885), 10 P.R. 40; Beatty v. Bumble 

(1800), 21 Ont. 184.

Straying
cattle.

Custody 
of the law.

bell—20
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Sheriff.

Landlord.

Receiver.

Aeeignee for 
creditors.

a sheriff removes goods seized under an execution without 
paying a year’s rent to the landlord contrary to the 
statute(l), they are nevertheless privileged(m).

So, goods taken under a distress for rent are in cuatodiâ 
legia and cannot be seized by a tax collector for arrears of 
taxes(n).

There is nothing in the Assessment Act(nn) to war­
rant a municipal tax collector seizing for arrears of taxes, 
goods which, being under distraint by a landlord, are in 
cuatodiâ legia. And where subsequent rent became due 
during the joint possession of the landlord and the collec­
tor, the landlord was held to have priority in respect to 
another distress made by him for such subsequent rent(o).

Goods in the hands of a receiver are not in cuatodiâ 
legia so as to protect them from distress(p).

Goods in the possession of an assignee for the general 
benefit of creditors, are not in cuatodiâ legia, so as to pro­
tect them from distress for rent ( q).

Thus, where a tenant of certain freehold premises ex­
ecuted an assignment for the benefit of his creditors, and 
afterwards, but before possession of the tenant’s property 
had been taken by the assignee, or such property removed 
from the demised premises, the landlord distrained for 
arrears of rent past due before the making of the assign­
ment, it was held that the landlord’s right of distress was

(Z) 8 Anne, c. 14, a. 1.
(m) Wharton v. Naylor (1848), 12 Q.B. 673.
(n) Jones v. Burnstein, [1899] 1 Q.B. 470.
(fin) R.S.O. (1897), c. 224.
(o) City of Kingston v. Rogers (1899), 31 Ont. 119.
(p) In re Sutton (1863), 32 L.J. ch. 437.
(q) Eacrett v. Kent (1888), 16 Ont. 9; Linton v. Imperial 

Hotel Co. (1889), 16 Ont. App. 337, in which the decisions on this 
point in Wyld v. Clarkson (1886), 12 Ont. 689, and In re McCracken 
(1879), 4 Ont. App. 486 were explained and distinguished.
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not affected by the assignment, and that goods so assigned 
were not to be therefore deemed in custodiâ legis(r).

Under the Insolvent Act of 1875, however, a landlord 
was forbidden to distrain goods in the hands of an official 
assignee, as they were held to be in the custody of the 
law(s).

But in order that goods shall be deemed to be in the 
custody of the law an actual seizure must have been made 
and completed.

Where a landlord went to the house of the tenant and 
declared that he seized everything for rent, but touched 
nothing, and made no inventory, and a few days after­
wards told the tenant’s wife that the goods had been seized 
for rent, and to let no one take anything away, which she 
promised to do, it was held that what took place did not 
amount to a distress, and a subsequent distress as against 
a chattel mortgagee who had removed the goods was 
illegal (f).

Where a sheriff seized goods under execution, but left 
them in the possession of the execution debtor upon receiv­
ing a receipt for the same, with an undertaking to deliver 
them to the sheriff when requested, it was held that the 
sheriff had not such a possession of the goods as precluded 
the landlord from distraining(u).

Where a bailiff seized certain goods under a landlord’s 
distress warrant for rent in arrear, but did not remain in 
possession, or take any further steps to execute the war­
rant except that the tenant was constituted the landlord’s 
agent to keep possession of the goods for him under the 
warrant, it was held that the goods were not in custodiâ

(r) Eacrett v. Kent (1888), 16 Ont. 9.
(a) In re McCracken ( 1879), 4 Ont. App. 480.
(I) Whimtell v. Gifford (1883), 3 Ont. 1.
(«) McIntyre v. Stata (1864), 4 U.C.C.P. 248.

Insolvent
Act.

Complete
seizure.

Undertaking 
to deliver.
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legit, so as to prevent a chattel mortgagee from removing 
them(v).

Where the goods of a tenant, which had been mortgaged 
by him, were distrained for rent, and impounded, and 
were left on the premises in his charge for over three 
weeks by agreement between him and the bailiff, when on 
being advertised for sale under the distress, they were 
seized and taken away by the mortgagee, it was held that 
as to the mortgagee, the goods were no longer in custodiCi 
legit, and that in taking them he had not committed a 
breach of the pound (to).

Bond to Where the goods seized are left by the landlord’s
bailiff upon the demised premises, in the possession of the 
tenant, the taking of a bond from the tenant to tka bailiff 
to produce and keep and deliver the chattels and crops 
and not to remove or allow them to be removed from the 
premises and to hold them for the bailiff, is not evidence 
of an abandonment of the seizure, but the contrary. 
Pending the distress, the goods taken are in the custody of 
the law, and not liable to seizure under a chattel mort­
gage, so long as no fraud is on foot and no intention or 
contrivance exists to prejudice the mortgagee (x).

Where a bailiff had gone to the store of the tenants 
who told him to proceed and they would replevy, and they 
requested him to seize some barrels of spirits, which he 
did, and afterwards advertised them for sale in the usual 
manner, and although he did not touch the casks, or leave 
any one in possession, or take security for their produc-

(e) Roe v. Roper (1873), 23 U.C.C.P. 76.
(tc) Langtry v. Clark (1800), 27 Ont. 280. This case was not 

followed in Anderson v. Henry (1898), 29 Ont. 719; see next cited

(x) Andri'son v. Henry (1898), 29 Ont. 719; McIntyre v. Statu 
(1854). 4 U.C.C.P. 248; Roe v. Roper (1873), 23 U.C.C.P. 76, and 
WhimscU v. Giffard (1883), 3 Ont. 1, distinguished; Langtry v. 
Clark (1890), 27 Ont. 280, distinguished, and not followed.
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tion at the time of sale, relying, as he said, on the assur­
ance of the tenants, and knowing that they intended to 
replevy, it was held to be a sufficient seizure(y).

So where a bailiff, under a distress warrant, entered and 
made an inventory of “the several goods and chattels dis­
trained by me, viz., in front shop, quantity of millinery, 
etc., together with sundry articles on the premises,” and 
the tenant then gave to the bailiff the following receipt: 
“I acknowledge to have received from G., bailiff, all the 
goods and chattels in house No. 113, etc., seized for rent, 
etc., to be delivered to him, the said bailiff, when de­
manded,” it was held to be sufficient, to constitute a dis­
tress executed (z).

The privilege extends to goods which have been pur­
chased from a sheriff under an execution, and allowed to 
remain on the premises (a).

Although goods seized by the sheriff cannot be dis­
trained in his custody, still they must be removed within 
a reasonable time after sale, in order to protect the pur­
chaser against a distress for rent; and if not removed 
within a reasonable time either after the sale or after 
notice to remove them, they are liable to distress for 
rent(6).

Goods seized by a collector for taxes are in the custody 
of the law ; but after sale, unless removed within a reason­
able time, they are liable to be distrained, for rent(c).

But where the goods seized, as for example, growing 
crops, are in such a state as to be incapable of removal

(y) Finn v. Morrison (1855), 13 U.C.R. 568.
(z) Black v. Coleman (1880), 20 U.C.C.P. 507.
(a) In re Bcnn-Davis (1885), 55 L.J.Q.B. 217
(b) Hughes v. Towers (1866), 16 U.C.C.P. 287; In re Bonn- 

Davit (1885), 65 L.J.Q.B. 217.
(o) Langtry v. Bacon (1859), 17 U.C.R. 559.

Purchaser.

Removal.

Tax
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Growing
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without injury or loss, the time will be extended so as to 
protect them in the hands of a purchaser, from being dis­
trained for subsequent rent(d).

In Ontario, it is provided by statute that the purchaser 
of a growing crop shall be liable for a proportionate part 
of the rent of the lands upon which such crops are grow­
ing, and until the same shall be removed. This is enacted 
by section 37 of the Landlord and Tenants’ Aet(e), which 
is as follows:

37. Any person purchasing a growing crop at such sale, shall 
be liable for the rent of the lands upon which the same is growing 
at the time of the sale, and until such crop shall be removed, unless 
the same has been paid or has been collected by the landlord, or has 
been otherwise satisfied, and Ihe rent shall, as nearly as may be, be 
the same as that which the tenant whose goods were sold was to pay, 
having regard to the quantity of land and to the time during which 
the purchaser shall occupy it (f).

The purchaser of a patented article seized and sold 
under a distress for rent acquires no right of user as 
against the patentee. Thus, where a patented article, held 
by a tenant under an agreement with the patentee by 
which his right to use the article is restricted, has been 
taken in distress and sold to a purchaser with notice of 
the restriction, no right to use the article is acquired by 
the purchaser. The patentee’s right is entirely distinct 
from the right of property in the chattel. It is a right of 
action to prevent any dealing with that chattel in contra­
vention of the letters patent, and such right is not part of, 
or capable of seizure with, the chattel, but is outside and 
antagonistic to the possessory title to the chattel (g).

(d) Peacock v. Purvis (1820), 2 B. & B. 302; 23 R.R. 405; 
Wright v. Denes (1834), 1 A. & E. 641; 40 R.R. 384.

(e) R.S.O. (1897) c. 170. A similar provision is made by 14 
& 15 Viet. (Imp.), c. 25, s. 2.

{f) See also C.S.N.B. (1904), c. 163, s. 17.
(g) British Mutoscopc and Biograph Co., [1901] 1 Ch. 071; see 

also Incandescent (Jas Light Co. v. Brogden, 10 Rep. Pat. Cas. 179.
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But the privilege extending to goods seized by a sheriff 
ceases where the sheriff has abandoned possession(h).

Where goods were distrained for rent in arrear but no 
appraisement was made and no one left in possession and 
no attempt was made to sell for twelve days, it was held 
that these facts were sufficient evidence of an abandon­
ment of the distress(t).

So, where the sale under an execution has been merely 
collusive, and the goods remain on the premises, they will 
not be exempt O').

4. Goods of Boarders and Lodgers.

In Ontario, the goods of persons who board or lodge 
with a tenant are not liable to be distrained for rent due 
by him, if they comply with certain conditions, and pay 
or tender to the landlord the amount due by them to the 
tenant. This provision is made by sections 39, 40, 41 and 
42 of the Landlord and Tenants’ Act(fc), which are as 
follows :

39. If a superior landlord shall levy or authorize to be levied a 
distress on any furniture, goods or chattels of any boarders or 
lodgers for arrears of rent due to the superior landlord by his im­
mediate tenant, the boarder or lodger may serve the superior land­
lord, or the bailitf or other person employed by him to levy the dis­
tress, with a declaration in writing, made by the boarder or lodger, 
setting forth that the immediate tenant has no right of property or 
beneficial interest in the furniture, goods or chattels so distrained 
or threatened to be distrained upon, and that such furniture, goods 
or chattels are the property or in the lawful possession of such 
boarder or lodger; and also setting forth whether any and what 
amount by way of rent, board or otherwise is duo from the boarder 
or lodger to the said immediate tenant; and the boarder or lodger

(h) Uladcs v. Arundale (1813), 1 M. & S. 711; 14 R.R. 555.
(i) Naylor v. Dell (1882), 2 R. & G. 444 ; 2 C.L.T. 263.
(;) Smith v. Russell (1811), 3 Taunt. 400; 12 R.R. 674.
(fc) R.S.O. (1897), c. 170, taken from the Imperial Act, 34 & 

35 Viet., c. 79.

Collusive
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Action.

may pay to the said superior landlord, or to the bailiff or other 
person employed by him as aforesaid, the amount, if any, so due as 
last aforesaid or so much thereof as ahull be sufficient to discharge 
the claim of the superior landlord; and to such declaration shall be 
annexed a correct inventory, subscribed by the boarder or lodger, of 
the furniture, goods and chattels referred to in the declaration.

40. If a superior landlord, or a bailiff or other person employed 
by him, after being served with the before mentioned declaration 
and inventory, and after the boarder or lodger shall have paid or 
tendered to the superior landlord, bailiff or other person the amount, 
if any, which by the last preceding section the boarder or lodger is 
authorized to pay, shall levy or proceed with a distress on the fur­
niture, goods or chattels of the boarder or lodger, the superior land­
lord, bailiff or other person shall be deemed guilty of an illegal dis­
tress, and the boarder or lodger may replevy such furniture, goods 
or chattels, in any court of competent jurisdiction, and the superior 
landlord shall also be liable to an action at the suit of the boarder 
or lodger, in which action the truth of the declaration and inventory 
may likewise be inquired into.

Payment. 41. Any payment made by a boarder or lodger pursuant to 
section 39 of this Act shall be deemed a valid payment on account 
of the amount due from him to the immediate tenant mentioned in 
the said section.

42. The declaration hereinbefore referred to shall be made under 
and in accordance with The Canada Evidence Act, 1893.

In Nova Scotia, New Brunswick, and British Columbia, 
similar provisions have been made (I).

If a tenant at will, or a tenant by sufferance lets a 
part of the premises so held by him, the person to whom 
it is let may become a lodger within the meaning of the 
above Act, and on complying with its requirements his 
goods will be exempt from a distress at the instance of 
the superior landlord (m).

4. Other Statutory Exemptions.

Goods of 
strangers 
exempt.

In Ontario, a landlord is not entitled to distrain the 
goods and chattels of any person except those of the ten-

(l) R.S.N.S. (1800), c. 172, s. 15; C.S.N.B. (1004), c. 153, 8. 
15; R.S.B.C. (1807), c. 110, bs. 3, 4 4 5.

(m) Benaing v. ttamaey (1808), 62 J.P. 613.
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ant or person liable to pay the rent, although they are 
found on the demised premises.

But this restriction does not apply:
(a) In favour of a person claiming title to the goods 

under an execution against the tenant;
(b) Nor in favour of a person whose title is derived 

by purchase, gift or transfer from the teiant;
(c) Nor in favour of a chattel mortgagee of the 

tenant ;
(d) Nor to the interest of the tenant in any goods on 

the premises in his possession which he has agreed to pur­
chase;

(e) Nor to goods borrowed in exchange with a view to 
defeat the distress;

(f) Nor to goods claimed by the wife, husband, 
daughter, son, daughter-in-law, son-in-law or other rela­
tive of the tenant living on the premises as members of 
his family ;

(g) Nor to goods claimed by any person whose title is 
derived by gift, or transfer from any such relative;

(h) Nor to goods in a shop managed by an agent for 
the owner when such agent is the tenant;

(i) Nor to the goods of a sub-tenant.
These provisions are made by section 31 of the Land­

lord and Tenant*s Act(n), which is as follows:
31.—(1) A landlord shall not distrain for rent on the goods Ontario, 

and chattels the property of any person except the tenant or person 
who is liable for the rent, although the same are found on the 
premises; but this restriction shall not apply in favour of a person 
claiming title under or by virtue of an execution against the tenant, 
or in favour of any person whose title is derived by purchase, gift, 
transfer, or assignment from the tenant, whether absolute or in 
trust, or by way of mortgage or otherwise nor to the interest of the 
tenant in any goods on the premise#! in the possession of the tenant 
under a contract for purchase, or by which he may or is to become

(n) R.S.O. (1897), c. 170.
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Manitoba.

the owner thereof upon performance of any condition, nor where 
goods have been exchanged between two tenants or persons by the 
one borrowing or hiring from the other for the purpose of defeating 
the claim or the right of distress by the landlord, nor shall the 
restriction apply where the property is claimed by the wife, hus­
band, daughter, son, daughter-in-law, or son-in-law of the tenunt, or 
by any other relative of his, in case such other relative lives on the 
premises as a member of the tenant's family, or by any person whose 
title is derived by purchase, gift, transfer or assignment from any 
relative to whom such restriction does not apply.

(2) Nothing in this section contained shall exempt from seizure 
by distress goods or merchandise in a store or shop, managed or 
controlled by an agent or clerk for the owner of such goods or mer­
chandise, when such clerk or agent is also the tenant, and in default, 
and the rent is due in respect of the store or shop and premises 
rented therewith and thereto belonging, when such goods would have 
been liable to seizure but for this Act.

(3) Subject to sections 39 and 40 of this Act the word “tenant” 
in this section shall extend to and include the sub-tenant and the 
assigns of the tenant and any person in actual occupation of the 
premises under or with the assent of the tenant during the cur­
rency of the lease, or while the rent is due or in arrears whether he 
has or has not attorned to or become the tenant of the landlord.

In Manitoba, a similar provision is made by section 5 
of the Distress Act(o).

North-west
Territories.

In the North-West Territories, a like enactment is 
made in section 4 of the Distress for Rent Act(p).

Where a tenant is in possession of goods under a con­
tract by which he is to become the owner when he has paid 
for them in full, only the interest of the tenant in such 
goods can be sold under a distress^).

British
Columbia.

In British Columbia the right of a landlord to distrain 
for rent owing to him by his tenant on goods in posses­
sion of the tenant, which said goods have been sold to the 
tenant under a duly filed agreement for hire, contract or

(o) R.8.M. (1902), c. 49.
(p) C.O., N.W.T., c. 34, a. 4.
(g) Carroll v. Heard (1896), 27 Ont. 349; R.S.O. (1897) c. 170, 

8. 31.
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conditional sale, is limited to three months’ rent, and pay­
ment by the hirer or owner of such goods of three months’ 
rent, or so much thereof as shall be sufficient to satisfy 
the landlord’s claim, amounts to a discharge of the claim 
of the landlord against them(r).

In Nova Scotia, goods brought upon or into any build­
ing used as a market for the purpose of sale, by any person 
or persons, such goods not being the property of the ten­
ant, or property in which the tenant is interested, are ex­
empt from distress for rent(s).

It was held in an early Canadian case that a stranger, 
whose goods have been seized on the premises of a tenant 
and distrained for vent, cannot, any more than the tenant 
himself, question the landlord’s right to demise(0- 

But it has been held recently in England, that in an 
action for illegal distress brought by an owner of goods 
which were on the demised premises by permission of the 
tenant and distrained for rent, such owner was not estop­
ped from disputing the landlord’s title(u).

By virtue of section 15 of the Act respecting Mortgages 
of Real Estate (v), the right of a mortgagee to distrain for 
interest due on a mortgage is limited to the goods of the 
mortgagor only, and as to such goods, to those only that 
are not exempt from seizure under an execution(w). The 
section is as follows:

15. The right of a mortgagee to distrain for interest in arrear 
upon a mortgage, shall lie limited to the goods and chattels of the 
mortgagor, and as to such goods and chattels, to such only as are

(r) R.8.B.C. (1897) c. 110, s. 2.
(«) R.S.N.S. (1900), c. 172, s. 7; see Kent v. McDougall (1882), 

2 R. & G. 408 ; 2 C.L.T. 202.
(f) Smith v. Aubrey (1849), 7 U.C.R. 90.
(u) Tadman v. Henman, [1893] 2 Q.13. 168.
(r) R.S.O. (1897), c. 121.
(id) See R.S.O. (1897), c. 77, s. 2.

Nova Scotia.

Stranger 
may dispute 
landlord’s 
title.

Mortgagee.
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Rent as

Statutory
distress
clause.

not exempt from seizure under execution. This section shall not 
apply to mortgages existing on the 25th day of March, 1880.

This section has been held to apply to the case of a 
mortgagee who, by express stipulation in his mortgage 
deed, stands in the relation of landlord to his mort­
gagor (x).

In Manitoba, however, section 2 of the Distress Act(y), 
which is identical in terms with the section of the Ontario 
Act just quoted, has been held only to restrict the right of 
a mortgagee for arrears of interest under the ordinary 
distress clause, but not the right to distrain for arrears of 
rent, as such, where the relation of landlord and tenant has 
been validly created by an attornment clause in the mort­
gage deed, and consequently a mortgagee in such a case 
had all the rights of a landlord and might, at that time, 
distrain the goods of third parties(z).

Where, however, a mortgage deed contains the ordinary 
provision that the mortgagee may distrain for arrears of 
interest, and also an attornment clause by which the mort­
gagor becomes a tenant of the mortgagee, and the mort­
gagee distrains for arrears of interest, but not for rent as 
such, on the crops of a lessee of the mortgagor, the section 
applies, and the distress is consequently illegal (a).

The right given by the statutory distress clause in a 
mortgage deed, being merely a personal license, the mort­
gagee cannot distrain any goods other than those of the 
mortgagor (6).

(a?) Edmonds v. Hamilton Provident and Loan Society (1801), 
18 Ont. App. 347.

(y) R.8.M. (1902), c. 49.
(z) Linstead v. Hamilton Provident and Loan Society (1806), 

11 Man. L.R. 109.
(а) Miller v. Imperial Loan and Investment Co. (1896), 11 Man. 

L.R. 247 ; 16 C.L.J. 298.
(б) Trust and Loan Co. v. Lawrason (1882), 10 S.C.R. 679; 

Edmonds v. Hamilton Provident and Loan Society (1891), 18 Ont. 
App. 347, per Osler, J., at p. 358.
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SECTION VII.

FOR WHAT AMOUNT A DISTRESS MAY BE MADE.

At common law, the amount of rent recoverable by dis­
tress extended to the whole amount of rent in arrear, both 
as against the tenant himself, and as against his creditors.

By the Real Property Limitation Act (a), it has been 
provided that no arrears of rent shall be recovered by dis­
tress but within six years next after the same has become 
due, or has been acknowledged in writing. Section 17 of 
the Ontario Act is as follows:

17. No arrears of rent, or of interest in respect of any sum of 
money charged upon or payable out of any land or rent, or in respect 
of any legacy, or any damages in respect of such arrears of rent or 
interest, shall be recovered by any distress, or action, but within six 
years next after the same respectively has become due, or next after 
any acknowledgment of the same in writing has been given to the 
person by whom the same was payable, or his agent.

The amount of arrears of rent recoverable by action 
has already been discussed ( b ).

Where goods have been seized under an execution 
against the tenant the landlord is not entitled to distrain 
as the goods are then in cust odiâ legis{c) ; and his right to 
be paid is limited to one year’s arrears at the most, and in 
some cases to less than that amount. This has already been 
considered {d).

In Ontario, in case an assignment is made by the tenant 
for the general benefit of creditors the amount for which 
the landlord is entitled to distrain is restricted by statute 
to “the arrears of rent due during the period of one year

(а) 3 & 4 Will. IV., (Imp.) c. 27, 8.42; R.S.O. (1897), c. 133, 8. 
17; R.S.B.C. (1897), c. 123, 8. 45.

(б) chapter XII.
(c) See supra, section VI.
(d) See chapter XII.
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last previous to, and for three months following the execu­
tion of such assignment”(e). The meaning and effect of 
this enactment has been already discussed(/).

The assignee is liable to pay the rent out of the pro­
ceeds of the distrainable goods on the premises at the date 
of the assignment, although no distress has been made, and 
the landlord may maintain an action against him therefor 
as the statute in effect gives him a statutory lien (7).

In Ontario, the right of the Crown to make a distress 
for rent is limited by statute to within sixty years after 
the right first accrued (A).

SECTION VIII.

HOW A DISTRESS MAY BE MADE.

1. Appointment of a Bailiff.
2. Entry on the Premises.
3. Seizure.
4. Impounding.
5. Notice of Distress.
6. Appraisement.
7. Sale.

1. Appointment of a Bailiff.

The right of distress may be exercised by the landlord 
in person, or by an agent or bailiff in his behalf, who is 
usually authorized in writing by a warrant of distress, 
although it is not necessary that his authority should be in 
writing.

(e) R.S.O. (1897), c. 170, a. 34.
( f ) See chapter XII.
(j7) Laizer v. Henderson (1898), 29 Ont. 673; Langley v. Meir 

(1898), 25 Ont. App. 372.
(h) 2 Edward VII. (1902), c. 1, a. 17.
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A distress made without authority may be valid if after­
wards ratified, and such ratification will relate back to the 
time the distress is made (a); and a distress, made by a 
bailiff whose authority h been determined by the death 
of the landlord, may be afterwards ratified by the executor, 
even before probate has been issued(b).

A bailiff distraining for rent need not have a written 
warrant of distress, for if the warrant be insufficient, but 
landlord adopt the distress, the bailiff may justify under 
him(c). But where a party assumes to act as principal in 
making a distress for rent, he cannot afterwards justify 
as bailiff, on the subsequent confirmation of the party en­
titled to the rent(d).

As between the bailiff and the landlord, the effect of a 
distress war ant is to indemnify the bailiff in case the land­
lord had ,) right to distrain(e). A bailiff may recover 
against ie landlord who employs him, damages and costs 
of d< 1 mg an action brought against him where the right 
of iess was disputed(/).

But a distress warrant will not operate to indemnify 
a bailiff against the consequences of illegal acts committed 
by him or his servants in the course of the distress(gr), or 
of his own default or misconduct (/t), unless the landlord 
has led him to believe that he was acting under an indem­
nity from him(i).

On the other hand, a bailiff is liable to his landlord for 
damages which he has to pay in consequence of the bailiff’s

Written 
warrant not 
necessary.

Effect of 
warrant.

When bailiff 
liable.

(а) Whitehead v. Taylor (1839), 10 A. & E. 210.
(б) Ibid.
(c) Halstead v. McCormack (1840), E.T. 3 Viet.
(d) Lambert v. Marsh (1845), 2 U.C.R. 39.
(e) Draper v. Thompson (1829), 4 C. & P. 84.
(f) Cox v. Bailey (1843), 6 M. & Gr. 193.
(g) Draper v. Thompson (1829), 4 C. & P. 84.
(h) Ibbett v. De la Salle (1800), 6 H. & N. 233.
(i) Toplis v. Orane (1839), 5 Bing. N.C. 636.
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misconduct(j), and for the value of the goods distrained, 
if they have been lost owing to his default or failure to use 
reasonable care(fc).

Forcible

2. Entry on the Premises.

Entry on the premises must be made for the purpose 
of making a distress between sunrise and sunset (J), and 
in a lawful manner, as otherwise the distress will be 
illegal (m).

An entry by a bailiff under distress warrant for rent 
must be through the ordinary and natural means of ingress 
to the place where the distress is about to be made; and 
where a bailiff, acting uiider a distress warrant delivered 
to him by the landlord, entered an adjoining house, and 
got through a trap door in that house into the loft and 
then removing the trap door in the tenant’s house, descended 
into the kitchen and distrained, it was held that the dis­
tress was illegal, and that the landlord was liable for the 
bailiff’s act(n).

Outer door. It is unlawful, in general, to gain an entrance to dis­
train by breaking open an outer door of a dwelling-house, 
barn, stable, warehouse or other building(o).

Where a bailiff, in order to levy, took down a key from 
a nail in the hall and unlocked the door of the tenant’s 
apartment, it was held that the door was an outer door, 
and the entry a breaking in, and that the distress was void,

(/) Meg son v. Maplcton (1883), 49 L.T. 744.
(fc) White v. Hey wood (1888), 6 Times L.R. 115.
(l) See supra, section III.
(m) Attack v. Bramwell ( 1803), 3 B. & S. 620.
(n) Anglehart v. Rathier (1877), 27 U.C.C.P. 97.
(o) hong v. Clarke, [1894] 1 Q.B. 119; Brown v. Glenn (1851), 

16 Q.B. 254; as to what is an outer door see American Trust Cor­
poration v. Hendry ( 1861 ), 62 L.J.Q.B. 388.
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and that the sale following passed no title to the pur­
chasers of the goods (p).

But if the usual mode of entering premises is by lifting 
a latch, turning a key in the door, or drawing back a bolt, 
this may be done, for a license to enter is implied if a door, 
although closed, is left unfastened(q).

It is also unlawful to enter by opening a closed window, 
although it is unfastened(r) ; but an entrance may be 
made through an open window, or sky-light, even if it has 
to be opened further in order to get in(s).

It is not unlawful to enter by getting over a fence from 
adjoining premises, or to commit an act which in a stranger 
would be a trespass, so long as the enclosure is not broken 
into(f).

But if the bailiff has once lawfully gained an entrance 
and has been forcibly expelled, or has been refused re-ad­
mission after a temporary absence, he may use force in 
making an entry (w).

Also, where goods have been fraudulently removed by 
the tenant for the purpose of defeating a distress, it is 
provided by statute that the landlord or his bailiff may, 
in the day time, break open and enter any house, barn, 
stable, out-house, yard, close or place where they are kept. 
In such a case, however, it is necessary to call the assist­
ance of a constable or other peace officer of the place, who 
is required to aid and assist therein, and in case of a dwell-

(p) Miller v. Curry (1892), 25 N.8.R. 502.
(qr) Ryan v. Shilcook (1851), 7 Ex. 72; Nash v. Lucas (1867), 

L.R. 2 Q.B. 590.
(r) Nash v. Lucas (1867), L.R. 2 Q.B. 590.
( 8 ) Nixon v. Freeman (1860), 5 H. & N. 652; Long v. Clarke, 

[1894] 1 Q.B. 119; Miller v. Tebb (1893), 9 Times L.R. 515.
(*) Eldridge v. Slaoéy (1863), 16 C.B.N.8. 458.
(u) Eagleton v. Outtridgc (1843), 11 M. & W. 465; Bannister 

v. Hyde ( 1860), 2 E. & E. 627.
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Inner door.

Constructive
seizure.

ing house, an oath must be made before a justice of the 
peace that there is reasonable ground to suspect that such 
goods are concealed therein (v).

Where a distress is so made by virtue of the statute, all 
the provisions must be strictly complied with, and it is 
necessary in every case that it be done in the presence of 
a constable or other peace officer (w).

When a lawful entry has been made, the bailiff may 
break open an inner door in order to take the goods, 
although this is not always necessary as a seizure of some 
of the goods in the name of all is a good seizure of all(x).

Where a sub-tenant has an apartment ■ with an outer 
door, it is illegal to break into that apartment to make a 
distress(y).

A chattel mortgagee of the tenant’s goods cannot com­
plain of an unlawful entry of a landlord to distrain, where 
the tenant himself makes no complaint(z).

3. Seizure.

An actual seizure of goods is not necessary to constitute 
a distress; any act or word showing a present intention 
to assume control of the goods is sufficient (o).

In order to constitute a valid seizure as between land­
lord and tenant, that is, to render the tenant liable, in case 
he removes the goods, or to render the landlord liable in 
case of an unlawful seizure, it is not necessary that an 
actual seizure be made. In such a case a constructive

(e) Il Geo. II., c. 16, s. 7; R.S.O. (1867), vol. III., c. 342, s. 
12; R.S.N.S. (1600), c. 172, 8. 12; see supra, section IV.

(le) Rich v. Woolley (1831), 17 Bing. 661; 33 R.R. 696.
(») Dod v. Monger (1706), 6 Mod. 215.
(y) McArthur v. Walkley (1841), M.T. 4 Viet.
(z) Vattrase v. Phair (1876), 37 U.C.R. 163.
(a) De Grouchy v. Bivert (I860), 30 N.B.R. 104.
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seizure is sufficient. Thus, where a bailiff entered, and 
demanded rent and the costs of levy and received payment 
under protest, it was held to be a seizure, although he did 
not touch any of the goods, or make an inventory(6). And 
so, where the bailiff entered on the premises, and said he 
had come to distrain, and afterwards gave notice to the 
tenant that he had distrained, although he touched nothing 
and left no one in possession, it was held to be a seizure(c).

But the seizure must be complete ; thus, where a bailiff Complete 
entered and began making an inventory, but finding he had 8eizure‘ 
made a mistake, left without doing anything further, it 
was held that no seizure had been made(d).

As between the landlord and third persons, no action 
will lie for removal of goods by third persons, unless an 
actual seizure has been made(e).

But it has been held that a seizure is complete if the bailiff 
touches an article and forbids its removal until the rent is 
paid(/). And where a landlord’s solocitor wrote to the 
man in possession of goods under a bill of sale, claiming 
them for rent, followed by efforts on the part of the land­
lord to prevent their removal, is a sufficient seizure to make 
their removal unlawful (g).

A seizure of some goods as a distress in the name of 
all the goods on the premises will operate as a valid seizure 
of all(h).

It has been held that a valid seizure may be made with-

(6) Hutchins v. Scott (1837), 2 M. * W. 800; 46 R.R 770.
(c) Swann v. Lord Falmouth (1828), 8 B. & C. 456; 32 R.R.

441.
(d) Spice v. Webb (1838), 2 Jur. 943.
(e) Pool v. Crawcour (1884), 1 Times L.R. 166.
(/) Wood v. Nunn (1828), 6 Bing. 10.
(g) Cramer v. Mott (1870), L.R. 5 Q.B. 357; Werth v. London 

and Westminster Loan Co. (1889), 6 Times L.R. 320.
(h) Dod v. Monger (1705), 6 Mod. 215.
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out leaving a man in possession, if the articles seized are 
clearly indicated, and notice given to the tenant of the 
seizure (t).

But if the landlord removes goods which were not 
seized, or included in the inventory, the tenant may main­
tain an action of trover for them O').

If goods are distrained that are exempt from distress, 
the seizure will be illegal and the landlord liable to an 
action(k). But if fixtures are seized but not removed or 
sold, the landlord will not be liable(I).

It is unlawful to seize goods that greatly exceed in sale­
able value the amount due for arrears of rent and costs.

It is provided by an early statute that “distresses 
whether for a debt due to the King, or to any other person, 
shall be reasonable, and not too great” (m).

But it is sufficient, if the landlord exercises reasonable 
care and discretion to avoid an excessive distress, and he 
is not bound to calculate nicely the value of the goods 
seized (n).

Where the rent due was $401, and the value of the 
goods distrained $469, it was held that the difference was 
insufficient to support an action for excessive distress(o).

But it has been held that the distress is excessive, if 
goods worth £260 are distrained for a rent of £120(p).

The amount which the goods are sold for at a sale by

(i) Swann v. Lord Falmouth (1828), 8 B. &C. 456; 32 R.R. 441.
(;') Bishop v. Bryant (1834), 6 C. & P. 484.
(k) See supra, section VI.
(l) Beck v. Denbigh (1860), 29 L.J.C.P. 273.
(m) 52 Hen. III., (St. of Marlbridge), c. 4 part; Statute of un­

certain date; (Imp. Rev. St. (1870), p. 126) ; R.S.O. (1807), vol. 
III., c. 342, s. 6.

(n) Willoughby v. Backhouse (1824), 2 B. & C. 283; Roden v. 
Eyton (1848), 6 C. & B. 427.

(o) Hu8kin8on v. Lawrence (1866), 26 U.C.R. 670.
(p) Chandler v. Doulton (1865), 3 H. & C. 653.
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auction, is prima facie evidence of their value (g). But 
the amount realized at the sale, or the amount fixed by two 
sworn appraisers, is not conclusive evidence of the value, 
and an action may be brought, although the goods did not 
sell for sufficient to satisfy the rent(r).

An action for excessive distress will not lie, if only a 
single chattel is found on the premises to satisfy the rent, 
although it greatly exceeds in value the amount due (a).

While, however, avoiding an excessive distress, it is 
important that sufficient goods should be taken to satisfy 
the arrears, as a second distress for the same rent is unlaw­
ful, if the landlord might have taken sufficient at first (t).

Where a landlord distrained for rent due to him and 
abandoned the distress without realizing, and subsequently 
upon a second distress for the same rent, sold the goods, it 
was held in an action for illegal distress, that as he had 
shown no sufficient ground for the abandonment of the first 
distress without realizing, the second was illegal (u).

A landlord may lawfully distrain a second time for the 
same rent, when the first distress is withdrawn by an 
arrangement for the benefit of the tenant, which arrange­
ment is at an end at the time of the second distress; and 
when the withdrawal has been effected through the fraud 
of the tenant, the landlord can again distrain(ti).

A second distress may be made, if the landlord aban­
dons the first, at the request of the tenant (w). So, if a

(g) Raplcy v. Taylor (1883), C. & E. 150.
(r) Smith v. Ashforth (1860), 29 L.J. Ex. 259; Cook v. Corbett 

(1876), 24 W.R. 181.
(«) Avenell v. Croker (1828), Moo. & M. 172.
(t) Bagge v. Mawby (1853), 8 Ex. 641; Lear v. Oaldicott 

(1843), 4 Q.B. 123.
(u) Lyness v. Bifton ( 1864), 13 U.C.C.P. 19.
(») Bar pelle v. Carroll (1896), 27 Ont. 240.
(w) Owens v. Wynne (1855), 4 E. & B. 684.
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Impounding.

distress is withdrawn under an arrangement made for pay­
ment of rent by the tenant, which is not carried out (x).

But where a distress was abandoned at the request of 
the tenant’s assignee in insolvency, and the landlord agreed 
to look to the estate to be paid, a second distress for the 
same rent was held invalid as against a chattel mortgagee, 
as the abandonment was not made at the tenant’s re­
quest ( y ).

Where, by the lease the amount of rent is to be fixed by 
arbitration, a distress for rent before it is so fixed is wrong­
ful, and the landlord is a trespasser, and is liable in dam­
ages to the actual value of the goods(z).

4. Impounding.

At common law, it was necessary that goods seized for 
rent should be removed and impounded off the demised 
premises.

But it has been provided by statute that any person 
lawfully taking any distress for rent, may impound the 
same in such place, or on such part of the demised pre­
mises chargeable with the rent, as shall be most fit and con­
venient therefor. It is made lawful, also, to appraise, sell 
and dispose of the goods on the premises.

It is further provided that it shall be lawful for any 
person to go to and from the premises, in order to view, 
appraise or buy the goods, and for the purchaser to remove 
the same.

These provisions are made by section 10 of the statute 
11 George II., chapter 19, which, as re-enacted in Ontario, 
is as follows:

(<r) Thicaitea v. Wilding (1883), 12 Q.B.D. 4.
(y) Mag v. Severs (1874), 24 U.C.C.P. 396.
(*) Mitchell v. McDuff y (1880), 31 U.C.C.P. 266, 649.
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14.— (3) Any person lawfully taking any distress for any kind
of rent may impound or otherwise secure the distress so made, of 
what nature or kind soever it may be, in such place, or on such part 
of the premises chargeable with the rent, as shall be most lit and 
convenient for the impounding and securing such distress, and may 
appraise, sell, and dispose of the same upon the premises, in like 
manner, and under like directions and restraints to all intents and 
purposes, as any person taking a distress for rent may now do off 
the premises, and it shall be lawful for any person whomsoever to 
come and go to, and from, such place, or part of the said premises, 
where any distress for rent shall be impounded and secured as afore­
said, in order to view, appraise and buy, and also in order to carry 
off or remove the same on account of the purchaser thereof, and if 
any pound-breach, or rescue, shall be made of any goods and chattels, 
or stock, distrained for rent, and impounded or otherwise secured by 
virtue of this Act, the person aggrieved thereby shall have the like 
remedy as in cases of pound-breach, or rescue ( a ).

Where the pound is constituted by a man being left in 
possession upon the premises of the goods distrained on, 
they are in custodid legis, and it is not necessary that a 
man should always remain in possession of them(i).

Formerly, cattle distrained and kept in an open pound, 
had to be fed and watered by the owner at his risk.

But it is provided by statute that every pound-keeper, 
and every person who impounds or confines, or causes to 
be impounded or confined, any animal in any common 
pound or in any open or close pound, or in any enclosed 
place, shall daily furnish the animal with good and suffi­
cient food, water, and shelter, during the whole time that 
such animal continues impounded and confined(c).

If goods are removed from the premises, it is provided 
by statute that no cattle distrained shall be driven out of 
the hundred, where such distress was taken, except to a

(а) 11 Geo. II., c. 16, b. 10; R.S.O. (1867), vol. III., c. 342, 8. 
14 (3) ; R.S.B.C. (1887), c. 110, 8. 24; R.S.N.S. (1600), c. 172, 8. 2; 
C.S.N.B. (1604), c. 153 8. 10.

(б) Jones v. Bernstein, [1900] 1 Q.B. 100.
(o) R.S.O. (1897), c. 272, s. 15; see also 12 & 13 Viet. (Imp.) 

c. 92, s. 5.
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pound overt within the shire not above three miles distant 
from the place where the distress is taken. This provision, 
as re-enacted in Ontario, is as follows:

14.— (1) Beasts or cattle distrained shall not be chased or 
driven out of the local municipality (as defined by The Municipal 
Aot) in which they are distrained, except it be to a pound overt 
within the same county not above three miles distant from the place 
where the distress is taken (d).

It is further provided that goods shall not be impounded 
in several places. This provision, as re-enacted in Ontario, 
is as follows:

14.— (2) No cattle, or other goods, distrained or taken by way 
of distress for any manner of cause at one time, shall be impounded 
in several places, whereby the- owner of such distress shall be con­
strained to sue several replevins for the delivery of the said distress 
so taken at one time; upon pain that every person offending shall 
forfeit to the party aggrieved $20, and treble damages (e).

Where the plaintiff, having remained in possession and 
paid rent after the expiry of his term, the defendants 
levied a distress upon plaintiff’s goods on the premises, 
situate six miles from Toronto, for two months’ arrears of 
rent, and removed the goods to Toronto to impound and 
sell, it was held that the relationship of landlord and ten­
ant existed at the time of the distress, and that the removal 
to Toronto, unless unnecessary and unreasonable, or mali­
cious, was not a good ground of action(/).

Where grain is seized, loose or in the straw, or hay, it 
must be impounded on the premises(g).

And where growing crops are seized and harvested by 
the landlord, they must be impounded in barns or other

(d) 3 Ed. 1 (St. of Westminster Prim.), c. 16, and 1 P. & M. c. 
12, e. 1, part; R.S.O. (1897), vol III., c. 342, s. 14 (1).

(e) 1 P. & M. c. 12, s. 1, part; R.8.O. (1897), vol. III., c. 342, 
8. 14 (2).

( f ) MacGregor v. Defoe (1887), 14 Ont. 87.
(g) 2 W. Sl M. Sess. 1, c. 6, 8. 2; R.S.O. (1897), vol 111., c.
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proper place on the premises, and if there be no such proper 
place for storing them on the premises, they may be re­
moved and stored in a hired bam as near as may be to the 
premises(A).

A distress is sufficiently impounded, if the bailiff makes 
an inventory of the goods and gives notice to the tenant of 
the distress, although, with the tenant’s assent, no goods 
are removed or locked up(i).

If the tenant does not assent, the furniture seized in a 
house should be placed in one room, or removed from the 
premises, as the bailiff is not allowed to take the whole 
house without the tenant's permission in which to impound 
the goods O').

Where a landlord turned the tenant’s wife out of posses­
sion, and kept the premises on which he impounded the 
goods, he was held liable in an action of trespass(k).

Where the landlord left a note with the tenant, stating 
that he had seized a number of cattle, and on the next 
morning sent him a notice of distress and that he had im­
pounded the cattle on the premises, it was held to be a 
complete impounding(l).

The person distraining is not entitled to use the goods 
seized, and is liable to the owner if he does so(m), except 
where such use is necessary; thus milch cows may be 
milked(n).

In Nova Scotia, it was held that the impounding of a

(A) 11 George II., c. 19, s. 8; R.S.O. (1897), vol. III., c. 342, s. 
7 ; see supra, section VI.

(») Johnson v. Upham (1859), 2 E. & E. 250; Tennant v. Field 
(1857), 8 E. & B. 336.

(j) Woods v. Durrant (1846), 16 M. & VV. at p. 158.
(fc) Etherton v. Poppletcell (1800), 1 East 139.
(Z) Thomas v. Harries (1840), 1 M./& Gr. 695.
<m) Smith v. Wright (1861), 6 H. & N. 821.
(n) Bullen on Distress, p. 180.
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piano, which the tenant had on hire, by leaving it with the 
tenant’s wife, was valid, and that the landlord was not 
liable to the owner on account of the continued use of the 
piano by the tenant’s wife and her family, as that was 
referable to the original hiring(0).

Where goods have been impounded, they are deemed 
to be in the custody of the law. This question has already 
been discussed (p).

5. Notice of Distress.

At common law, it was not necessary that the landlord 
should give a notice of the distress.

By section 1 of the statute 2 William and Mary, session 
1, chapter 5(g), it has been provided that a notice of dis­
tress must be given, if a sale is intended, with the cause 
of such taking, and left at the dwelling house, or other 
notorious place on the premises.

The notice will be sufficient if served personally on the 
tenant although the statute does not so provide (r).

The notice must be in writing (a), and should inform 
the tenant exactly what goods are seized(t) ; although a 
notice specifying certain articles, “and any other goods 
and effects on the premises,” has been held sufficient where 
such goods and effects have been in fact seized(m).

But where a notice specifies certain articles, “and all 
other goods, chattels and effects on the premises that may 
be required to satisfy” the landlord’s claim, is invalid(v).

(0) Dimock v. Miller (1897), 30 N.S.R. 74.
(p) See section VI.
(q) 2 Ed. VII. (Ont.), c. 1, s. 22; R.S.O. (1897), vol. III., c. 

342, h. 16; R.S.N.S. (1900), c. 172, s. 2; R.S.B.C. (1897), c. 110, n. 
6; C.S.N.B. (1904), c. 163, s. 9.

(r) Walter v. Rumball (1696), 1 Ld. Ray. 53.
(s) Wilson v. Nightingale (1846), 8 Q.B. 1034.
(t) Kerby v. Harding ( 1861), 6 Ex. 234.
(u) Wakeman v. Lindsay (1850), 14 Q.B. 625.
(v) Kerby v. Harding (1851), 6 Ex. 234.
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The failure to give notice renders the sale irregular, 
but does not make the distress illegal (w).

It is not necessary, although usual and proper, to 
specify the amount of rent claimed to be due, as the tenant 
is presumed to know what is in arrear, and is bound to 
tender the proper sum(z).

In Manitoba, it is provided by statute that every person 
who makes and levies any distress shall give a copy of de­
mand and of all costs and charges of the distress, signed 
by him, to the person on whose goods and chattels the dis­
tress is levied(y).

Where growing crops are seized and harvested, notice 
of the place where they are stored must be given to the 
tenant, or left at his last place of abode, within the space 
of one week after they have been so stored(z).

Where, after the distress was made, the tenant, on 
being informed by the bailiff that he had eight days in 
which to redeem, said he did not require an inventory of 
the goods to be given him, it was held that this did not con­
stitute a waiver of the notice of distress(o).

6. Appraisement.

The section next hereafter quoted provides that the 
goods seized shall be appraised by two appraisers, who 
shall first be sworn before a justice of the peace, or any 
other peace officer or person authorized to administer an

(to) Trent v. Hunt (1853), 9 Ex. 14; but see Vaughan v. Build­
ing and Loan Association ( 1889), 6 Man. L.R. 289, and 40 A 47 Viet. 
(Man.), c. 45, s. 6.

(w) Tancred v. Leyland (1851), 16 Q.B. 669; overruling Taylor 
v. Benniker (1840), 12 A. A E. 488.

(y) R.S.M. (1902), c. 49, ». 6.

(z) 11 Geo. II., c. 19. s. 9; R.S.O. (1897), vol. III., c. 342, a. 8 
(1); R.S.B.C. (1897), c. 110, a. 23; R.8.N.S. (1900), c. 167, a. 6.

(o) Shultz v. Reddick ( 1882), 43 U.C.R. 155.
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oath, to appraise the same truly, a memorandum of which 
oath is to be endorsed on the inventory.

Where growing crops are distrained, the appraisement 
is not to be made until after they have been cut and har­
vested^).

A failure to make an appraisement will render the sale 
irregular(c). But if the tenant consents, it may me dis­
pensed with(d).

The appraisers must be competent and disinterested 
persons(e). The landlord or his bailiff cannot act as ap­
praisers, nor any person who has acted as an agent of the 
landlord in making the distress, otherwise the sale will be 
irregular(/).

7. Sale.

Sale. At common law, as already explained, a landlord was
not entitled to sell goods distrained for rent, but only to 
keep them as a pledge until the rent was paid.

By section 1 of the Statute 2 William and Mary, Ses­
sion 1, chapter 5, it has been provided that the landlord 
may lawfully sell the goods after the expiration of five 
days from the seizure and giving notice of the distress, if 
not replevied in the meantime. This section, as re-enacted 
in Ontario, is as follows :

After five 16- Where any goods or chattels shall be distrained for any
days. rent reserved and due upon any demise, lease, or contract whatsoever,

and the tenant, or owner of the goods so distrained shall not, with­
in five days next after such distress taken and notice thereof (with 
the cause of such taking) left at the dwelling house, or other most 
notorious place on the premises charged with the rent distrained for,

(6) 11 Geo. II., c. 19, s. 8; R.8.O. (1897), vol. III., c. 342, s. 7.
(c) Messing v. Kemble (1809), 2 Camp. 115; Stoddart v. 

Arderly (1838), 6 0.8. 305.
(d) Bishop v. Bryant (1834), 6 C. & P. 484.
(e) Roden v. Eyton (1848), 6 C.B. 427.
if) Rocke v. Hills (1887), 3 Times L.R. 298.
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replevy the same, with sufficient security to be given to the sheriff 
according to law, then in case, after such distress and notice as 
aforesaid, and expiration of the said five days, the person distrain­
ing shall cause the goods and chattels so distrained to be appraised 
by two appraisers, who shall first be sworn before a justice of the 
peace, or any other officer or person authorized to administer an 
oath, to appraise the same truly, according to the best of their 
understandings (a memorandum of which oath is to be indorsed on 
the inventory), and, after such appraisement, the person so distrain­
ing may lawfully sell the goods and chattels so distrained for the 
best price which can be got for the same towards satisfaction of the 
rent for which the said goods and chattels shall be destrained, and 
of the charges of such distress, appraisement, and sale, and shall 
hold the overplus (if any) for the owner’s use, and pay the same 
over to him on demand (g).

It has been held that the statute is permissive and not 
compulsory, and that no action will lie for not selling (/t) ; 
but in the case of the seizure of growing crops and corn or 
grain in sheaves, or hay, it has been held, under the statutes 
permitting them to be seized, that a sale is compulsory (i).

The “five days” mentioned in the section means five clear days, 
clear daye(j'V The sale will be rendered irregular, if it 
takes place before the expiration of the five days, but the 
distress itself will not be illegal(fc).

Under the statute, goods distrained cannot be sold until Notice, 
the expiration of five days after a written notice of dis­
tress, with the cause of the taking, shall have been given.
So where the only notice was one given on the 8th Febru-

(0)2 W. A M. Sess. 1, c. 5, ». 1; 2 Ed. VII., c. 1, e. 22; R.S.O.
(1897), vol. III., c. 342, s. 16; R.S.N.S. (1900), c. 172, s. 2; R.S.B.C.
(1897), c. 110, s. 0; C.8.N.B. (1904), c. 153, s. 9.

(h) Budd v. Ravenor (1821), 2 B. & B. 662.
(t) Pigott v. Birtles (1836), 1 M. & W. at p. 448; see R.S.O.

(1897), vol. III., c. 342, ss. 6 4 7; 2 W. A M. Sess. 1, c. 6, s. 2; 11 
Geo. II., c. 19, s. 8.

(/) Robinson v. Waddington (1849), 13 Q.B. 753; Sharpe v.
Foxrle (1884), 12 Q.B.D. 385.

(k) Lucas v. Tarleton (1858), 3 H. & N. 116.
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ary, and the sale took place on the 12th, it was held that 
the sale was invalid(l).

The distrainor has a reasonable time after the expira­
tion of five days to sell and remove the goods and if he 
sells after such reasonable time he will be deemed a tres­
passer (m).

In the case of distress for rent, there must be five clear 
days between the day of distress and the sale, at the expir­
ation of which the landlord is at liberty to sell ; but he has 
a reasonable time after the five days so to do, and what is 
a reasonable time is a question for the jury. So, where 
the judge directed the jury that the landlord was bound 
to proceed to sell on the sixth day, it was held that the 
direction was improper, and that the right direction would 
have been, after having told the jury the time when the 
goods could first have been sold, for them to find whether 
under all the facts the landlord had remained a reasonable 
time in possession after the five days before selling (w).

Where goods have been distrained for rent the tenant 
is entitled to maintain trespass for a wrongful continu­
ance in possession beyond the time the landlord was rea­
sonably authorized to keep the same(o).

Trespass lies for a seizure and sale of goods where they 
have been left on the premises after a distress longer than 
five days, no person being in charge of them, and a second 
seizure was made, the seizure and sale for which the action 
was brought being subsequent to the five days after the first 
seizure; but in such case the full value of the goods can­
not be recovered, but only special damages(p).

( l) Shultz v. Reddick (1881), 43 U.C.R. 155.
(m) Pitt v. Shew (1821), 4 B. & A. 208; Winterbourne v. Mor­

gan (1300), 11 East 395; 10 R.R. 532.
(n) Lynch v. Rickie (1807), 17 U.C.C.P. 649.
(o) Lynch v. Rickie (1867), 17 U.C.C.P. 649.
(p) Thompson v. Marsh (1834), 2 O.S. 355.
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A receiver, who distrains for rent and withdraws on 
receiving notice of a prior encumbrancer’s claim to the 
rent, is not liable for trespass, although he kept possession 
three days after receiving such notice (<7).

Delay in the sale of goods distrained for rent does not 
prejudice the distress, if there is no fraud or collusion be­
tween the landlord and tenant to defeat the rights of third 
parties (r).

The sale may be postponed at the request, or with the 
consent of the tenant(i).

The property in the goods remains in the tenant or 
other owner, until they are sold, when it vests in the pur­
chaser, and the tenant cannot then replevy, although the 
sale has been irregular(f). But if the distress is illegal, 
the purchaser acquires no title against the tenant, or 
against the owner in case the goods sold belong to a third 
person (u).

The section requires that the best price obtainable should 
be got for the goods, and the landlord will be liable if, 
through his default, the best price is not obtained. Thus, 
if he sells produce subject to a condition that it be con­
sumed on the premises, even where there is a covenant in 
the lease to that effect binding on the tenant, he will be 
liable if a higher price could have been got without such 
condition (v).

The landlord cannot purchase the goods himself (ui) ; 
and if he purchase goods of a third person on the premises,

(ç) Simpson v. Hutchison (1859), 7 Gr. 308.
(r) Anderson v. Henry (1898), 29 Ont. 719.
(•) Hills v. Street (1828), 6 Bing. 37.
(I) Lyon v. Weldon (1824), 2 Bing. 334.
(a) Harding v. Hall (1866), 14 L.T. 410.
(v) Hawkins v. Walrond (1876), 1 C.P.D. 280.
(to) King v. England (1864), 4 B. & 8. 782.

Postpone- 
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sold by his bailiff for rent, he cannot acquire title as 
against the owner(z) ; nor can he set up a lien for rent 
thereon after the sale, as the distress is then at an end, and 
the goods in no way in the custody of the law(y).

Where goods sold to the landlord, even with the ten­
ant’s consent are left on the premises in the tenant’s pos­
session, they may be seized under an execution against the 
tenant(z).

Where a landlord distrained upon his tenant, and at 
the sale, with the latter’s consent, purchased a portion of 
the property sold, which he left upon the tenant’s premises 
for a couple of days, when it was removed, partly by his 
own servant and partly by the delivery of the tenant to 
him, it was held that, although as a general principle no 
one can sustain the double character of seller or buyer, 
yet where, as in this case, the tenant consented to the pur­
chase by the landlord, the sale can be supported ; and 
therefore, that the property sold passed to the landlord, 
and that he could hold it against an execution issued sub­
sequently to the sale, provided there was an immediate 
delivery, followed by an actual and continued change of 
possession (o).

The purchaser of property sold for rent must remove 
the same off the premises within a reasonable time after 
the sale. Where the property was sold on the 15th of 
February, and the purchaser entered to remove it off the 
premises on the 26th of March following, he was held liable 
as a trespasser(6).

(a>) Williams v. Orey (187»), 23 U.C.C.P. 561; Howell v. Lis- 
toxcell Rink Co. (1887), 13 Ont. 476.

(y) Williams v. Grey (1873), 23 U.C.C.P. 661.
(z) Burnham v. Waddell ( 1878), 3 Ont. App. 288.
(а) Woods v. Rankin (1868), 18 U.C.C.P. 44.
(б) Alway v. Anderson (1848), 6 U.C.R. 34; see section VI.
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SECTION IX.

HOW THE RIGHT IS SUSPENDED.

Some of the modes in which a right of distress may be j.„VIncnt 
lost have been discussed incidentally in preceding sections, or tender.

Payment of the rent due, or a tender of the proper 
amount, before a distress is made, operates as an extin­
guishment of the right of distress, and to make a distress 
thereafter illegal. To divest a landlord of his right to 
distrain, a strict legal tender must be shown(o).

In order to constitute a valid tender it must be made 
of the proper amount, to the proper person, and without 
any condition.

A tender made to the landlord or to his agent having 
authority to receive the rent, is valid, and a bailiff acting 
under a distress warrant is presumed to have authority 
to receive the rent(6), although he has received instruc­
tions not to receive it(c).

But a tender made to a servant of the bailiff, or to the 
man left in possession, is not good, unless he had in fact 
authority to receive it(d).

A tender may be good although it is made under pro­
tests).

When a valid tender has been made before distress of 
the amount due for rent, or after distress, of the amount 
due and costs, it is illegal to proceed with the distress or 
detain the goods S).

(а) Matheson v. Kelly (1874), 24 U.C.C.P. 598.
(б) Dennett v. Bayes (1860), 5 H. & N. 391.
(o) Batch v. Bale (1850), 15 Q.B. 10.
(d) Boulton v. Reynolds (1859), 2 E. & E. 369.
(e) Greenwood v. Sutcliffe, [1892] 1 Ch. 1.
If) Vertue v. Beasley (1831), 1 Moo. & R. 21; Loring v. War- 

burton, (1858), E.B. & E. 507.

BELL—22
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A tender of the amount due for rent without costs is 
valid, if made after a warrant has been delivered to the 
bailiff, but before seizure (flf).

Where a tender has been made to the bailiff, the land­
lord is responsible for subsequent proceedings if the 
bailiff refuses to accept it(h).

A tender made to the landlord by a boarder or lodger, 
of the amount due by him to the tenant, before the time 
when they could lawfully be sold, renders a subsequent 
sale of his goods illegal(t).

To demand a receipt is not imposing a condition ; but 
it is otherwise if a receipt in full is demanded(j).

Where a landlord accepts a note in payment of rent, 
his right to distrain in suspending during its currency(fc). 
The mere taking of a note for rent will not take away the 
right to distrain, but it is otherwise where, in considera­
tion of receiving it, the landlord expressly agrees to wait 
until it has been dishonoured(l).

The acceptance by the landlord of a bill or note on ac­
count of rent will not suspend his right of distress (m). 
But it affords evidence of an agreement to suspend his 
right of distress during its currency (n).

Where a tenant enters into a contract for the purchase 
of the reversion, the right to distrain is suspended pending 
completion, and the landlord may be restrained by injunc­
tion from exercising it(o).

(g) Bennett v. Bayes (1860), 6 H. & N. 391 ; Holland v. Bird 
(1833), 10 Bing. 15.

(h) Howell v. Listowell Rink and Park Co. (1887), 13 Ont. 476.
(i) Sharpe v. Fowle (1884), 12 Q.B.D. 386.
(/) Finch v. Miller (1848), 5 C.B. 428.
(fc) Colpitts v. McColough (1900), 32 N.S.R. 502.
(l) Simpson v. Hoxoitt (1878), 39 U.C.R. 610.
(m) Davis v. Qyde (1835), 2 A. & E. 623; 41 R.R. 489.
(n) Palmer v. Bramley, [1895] 2 Q.B. 405.
(o) Ellis v. Wright (1897), 76 L.T. 522.
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If there is a dispute between landlord and tenant as to 
the amount of rent due, and a verbal agreement is entered 
into that no distress shall be made until the amount shall 
have been settled by arbitration, the landlord is liable in 
trespass if he distrains in violation of the agreement(p).

So, where a landlord gives a written undertaking not 
to distrain for rent that may become due, on goods sup­
plied to his tenant on the hire-purchase system, the land­
lord is estopped from distraining, and a subsequent dis­
tress in violation of his agreement is illegal(q).

Where rent is garnished, a landlord’s right to distrain 
is suspended as to that portion of the rent which has ac­
crued up to the garnishment, by the service on the tenant, 
before such distress, of an order attaching the rent, and 
distress for such portion is wrongful (r).

It has been held that the recovery of a judgment for 
the rent renders a subsequent distress illegal, by reason 
of a merger of that right in the judgment (s).

Apart from statutory provisions, the right of a ten­
ant to set off a debt or sum against the rent, does not take 
away the landlord’s right to distrain for the rent in
full(<).

In Ontario, it is provided by statute that a tenant may 
set-off against the rent, any debt due to him by the land­
lord, and in such a case, the latter is entitled to distrain 
only for the balance of rent after deducting such debt(u).

But it has been held that a claim of damages for breach 
of a covenant is not a debt within section 33 of the Land-

(p) Preston v. Appleby (1890), 30 N.B.R. 94.
(q) Wallace v. Fraser (1878), 2 8.C.R. 522.
(r) Patterson v. King (1896), 27 Ont. 56.
(e) Potter v. Bradley (1894), 10 Times L.R. 445.
(<) Willson v. Davenport (1833), 6 C. & P. 531; Pratt v. Keith 

(1804), 33 L.J. Ch. 528.
(u) R.S.O. (1897), c. 170, e. 33; see chapter XII.
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Illegal.

lord and Tenants* Act(v), so as to constitute a set-off 
against the rent, and although it might be the subject of a 
counter-claim, it would not justify an injunction against a 
distress for rent (mi).

Where a tenant has been compelled to pay taxes, or 
ground-rent, or interest which as between himself and his 
landlord should be paid by the latter, such payments oper­
ate as part payment of the rent (a:).

SECTION X.

WRONGFUL DISTRESS.

1. Illegal Distress.
2. Irregular Distress.
3. Excessive Distress.

Wrongful distresses are of three kinds: illegal, irregu­
lar and excessive, according to the principles regulating 
the liability of the landlord, and the damages recoverable 
by the tenant.

An illegal distress is committed :
(1) . Where there is no right to distrain at all, (a) either 

because one or more of the conditions precedent to the right 
arising have not been fulfilled, or (b) because there is no 
rent due, or (c) because the right having arisen has bees 
suspended or lost; or

(2) . Because, there being a right to distrain, a wrong­
ful act has been committed at the beginning of the dis­
tress, in the time, place or manner of entry, or in the 
seizure of exempted goods.

(r) R.S.O. (1897), c. 170.
(u?) Walton v. Henry (1889), 18 Ont. 620. 
(<c) See chapter XII.
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An irregular distress is committed where, a right to 
distrain existing, a wrongful act has been committed at 
some intermediate stage of the proceedings, either in the 
failure to do something required, or in doing something 
forbidden by law, as for example, a failure to give notice 
of distress, or to make an appraisement, or selling the 
goods prematurely.

An excessive distress is committed where the distrainor 
has seized more goods than are reasonably necessary to 
satisfy the claim.

Some instances of wrongful distress have already been 
noticed in previous sections.

1. Illegal Distress.

When goods are seized and sold when no rent is in 
arrear, the owner of the goods may recover from the per­
son distraining, double of the value of the goods sold and 
full costs of suit. This is provided by section 5 of the 
Statute 2 William and Mary, Session 1, chapter 5, which, 
as re-enacted in Ontario, is as follows :

18.— (2) In case any distress and sale shall be made for rent 
pretended to be in arrear and due when, in truth, no rent is arrear 
or due to the person distraining, or to him in whose name or right 
such distress shall be taken, the owner of such goods or chattels dis­
trained and sold, his executors, or administrators, may, by action to 
be brought against the person so distraining, recover double of the 
value of the goods or chattels so distrained and sold, together with 
full costs of suit (a).

The section is absolute, and a successful plaintiff is 
entitled to its benefit, and less damages than double value 
cannot be given(6).

But where a plaintiff claims double value for distrain­
ing when no rent was due, he must make such claim at the

(а) 2 W. A M. Sess. 1, c. 5, s. 5; R.S.O. (1897), vol. III., c. 342, 
s. 18 (2); R.S.N.8. (1900) c. 172, s. 9; R.S.B.C. (1897), c. 110.

(б) Masters v. Ferris (1845), 1 C.B. 715.

Irregular.

Excessive.

No rent due.

Double

It must be 
claimed.
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trial, and ask to have the jury directed upon it(c). In 
an action for distraining when no rent was due, where the 
case was left to the jury, as an ordinary case, without being 
expressly left to them to find double damages, and without 
their being apprised of the provisions of the statute, the 
Court refused to increase the verdict to double the value 
of the goods distrained id).

Where the defendant leased certain land to the plain­
tiff for a term, during which the latter was to make im­
provements. and at the expiration of the term the value of 
such improvements, as well as the amount of the rent, was 
to be fixed by arbitration, and the defendant having dis­
trained for rent claimed to be due, it was held that, then- 
being no fixed rent agreed upon, there was no right of 
distress, and the defendant was therefore merely a tres­
passer and liable in damages to the actual value of the 
goods, but not to double their value, as it was not a case 
within this section, which refers to the wilful abuse of the 
power of distress(e).

Where a tenant, to relieve his goods from an illegal 
distress, pays the amount of the distress and recovers his 
goods, it would seem that in an action of trespass for the 
wrongful seizure, he is not entitled to recover as damages 
more than the value of the goods (/).

In an action for wrongful distress for rent before it 
was due, where there was no allegation in the statement 
of claim that the action was brought upon this section of 
the statute, nor that the goods distrained were “sold,” 
but merely an allegation that the defendant “sold and 
carried away the same and converted and disposed there­

in Bell v. Irish (1882), 45 U.C.R. 167.
Id) Shipman v. Qraydon (1865), 6 U.C.C.P. 465.
(e) Mitchell v. McDuff» (1881), 31 U.C.C.P. 266, 648.
If) Matheson v. Kelly (1874), 24 U.C.C.P. 698.
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of to his own use,” and no claim was made for double the 
value of the goods distrained and sold, within the terms 
of the statute, it was held that the action was the ordinary 
action for conversion, and that the value, and not double 
the value, of the goods distrained was recoverable(g).

The statute does not apply to a distress made for rent Rent must 
claimed to be due, where no rent was reserved in the lease. bc reservcd- 
Thus, in an action for illegal distress, where the plaintiff 
occupied the premises in question under an agreement 
with the defendant, by the terms of which no rent was 
payable by the plaintiff to the defendant, and the distress 
being therefore illegal, the plaintiff claimed double the 
value of the goods as damages under the statute, it was 
held that the 5th section of the statute, by reference to 
the 2nd section (A), does not extend to a holding of land 
where there is no rent reserved, and that the plaintiff was 
not entitled to double value(i).

A landlord is liable under the statute to double dam­
ages for distraining when no rent is due, although he has 
acted upon an erroneous construction of a doubtful 
leaseO').

The action for double value for illegal distress for rent, 
is not confined to the landlord only, but extends to those 
who distrain on his behalf, or in his name or right(fc).

In Manitoba, it has been held that an action of 1res- Some 
pass or trover will not lie upon a distress where there is rent due' 
some rent due; the action should be upon the case for ex­
cessive damages, or for not accounting for the surplus

[g) Williams v. Thomas (1894), 25 Ont. 536.
(h) R.S.O. (1897), vol. III., c. 342, e. 6.
(*) MoCaskiU v. Rodd (1887), 14 Ont. 282.
(/) Brown v. Blackwell (1874), 35 U.C.R 239.
(*) Hope v. White (1867), 17 U.C.C.P. 52.
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moneys realized, or for not returning the balance of goods 
unsold (i).

A landlord when sued in trespass for an illegal distress, 
is precluded by the distress from claiming the goods as 
his own under a prior bill of sale(m). But where a per­
son distrained, as landlord, on goods which as a matter of 
fact, had, by subsequent agreement between himself and 
the tenant, but before the distress, become his absolutely, 
it was held that he might justify the taking on this latter 
ground(n).

In an action for taking a distress when no rent was 
due, the declaration need not set forth any tenancy be­
tween the parties; it is sufficient if it appear that the 
seizure was made under colour of a distress(o).

The service by the tenant, after seizure but before sale, 
of a notice of set-off pursuant to section 33 of the Land­
lord and Tenants’ Act (p), of an amount in excess of the 
rent, to which the tenant is entitled, does not make the 
distress illegal, and the landlord is not liable for “double 
value” for selling, as the statute of William and Mary 
requires both seizure and sale to be unlawful (q).

In case of an illegal distress, the owner of the goods is 
entitled to maintain an action of trover against the pur­
chaser of the goods at the sale, as no property passes where 
the sale is illegal (r).

It has been held that the costs recoverable under the

(l) Pettit v. Kerr ( 1888), 5 Man. L.R. 359.
(m) Oibb8 v. Crawford (1850), 8 U.C.R. 155.
(n) Bell v. Irish (1882), 45 U.C.R. 167.
(o) Stoddart v. Arderly (1838), 6 O.S. 305.
(p) R.S.O. (1897), c. 170; see chapter XII.
(q) Brillinger v. Ambler ( 1897), 28 Ont. 368.
(r) Harding v. Ball ( 1866), 14 L.T. 410.
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words of the statute, are not more than the usual costs of 
suit as between party and party (a).

An action may be maintained not only by the tenant, 
but by third parties in case the goods of third parties 
have been unlawfully seized( t). And it may be brought 
not only against the bailiff, but against his employer, if 
he has authorized the wrongful act, or adopted or ratified 
it(u).

The landlord, however, will not be liable, if the wrong­
ful act committed by the bailiff was beyond the scope of 
his authority, as where the warrant authorizes a distress 
on goods and the bailiff distrains fixtures(v) ; or where 

(v) Freeman v. Kosher (1849), 13 Q.B. 780. 
the warrant authorizes a distress of goods on the premises, 
and the bailiff takes goods off the premises (mi).

But the landlord has been held liable where the bailiff 
seizes exempted goods, under a warrant to seize the 
goods(a;).

It has also been held that a landlord is not liable where 
the bailiff enters the premises in an unlawful manner (y).

Where the defendant justifies a trespass under a war­
rant of distress no inquiry can be made into his motives, 
and the plaintiff having prevented the defendant from dis­
training, was not at liberty to shew that the defendant had 
no intention of executing the warrant when he entered, 
although nothing was done inconsistent with such an in- 
tention(s).

(e) Avery v. Wood, [1891] 3 Ch. 115.
( t ) Kerby v. Harding (1851), 6 Ex. 234.
(u) Haseler v. Lemoyne (1858), 5 C.B.N.S. 630.
(tc) Lewis v. Read (1845), 13 M. & W. 834.
(a?) Hurry v. Rickman (1831), 1 Moo. & R. 126; Oauntlett v. 

King (1857), 3 C.B.N.S. 69.
(y) Green v. Wroe (1877), W.N. p. 130.
(z) Scott v. Vance (1851), 9 U.C.R. 613; Lucas v. Hockells 

(1827), 4 Bing. 740, distinguished.

Bailiff only
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“Not
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Replevin.

In an action for wrongful distress, it was held that the 
receipt by the tenant from the bailiff of the surplus of 
the proceeds of the sale was no condonation of the wrong 
complained of, the payment having been neither made nor 
accepted in satisfaction or compromise of the injury 
suffered (a).

In such an action it is necessary to state correctly to 
whom the rent is due. The plea of “not guilty” puts in 
issue the tenancy and the ownership of the goods(6).

Where a landlord distrained upon and sold the goods 
of his tenant without objection on the part of the tenant, 
and the landlord then bought the goods back from the 
purchaser and left them in possession of the tenant who 
subsequently refused to give them up to the landlord, it 
was held that, on a complaint for illegal detention of the 
goods, the defendant was not estopped from raising the 
defence that some of the goods were not distrainable(c).

Where goods have been illegally distrained the tenant 
or other person interested in them may replevy them. 
This is provided in Ontario, by section 2 of the Act re­
specting Actions of Replevin(d), which is as follows:

2. Where goods, chattels, deeds, bonds, debentures, promissory 
notes, bills of exchange, books of account, papers, writings, valuable 
securities or other personal property or effects have been wrongfully 
distrained under circumstances in which by the law of England, on 
the 5th day of December, 1859, replevin might have been made, the 
person complaining of such distress as unlawful may bring an action 
of replevin, or where such goods, chattels, property or effects have 
been otherwise wrongfully taken or detained, the owner or other 
person capable of maintaining an action for damages therefor may 
bring an action of replevin for the recovery of the goods, chattels, 
property or effects, and for the recovery of the damages sustained 
by reason of the unlawful cap t5 on and detention, or of the unlawful

(o) Robinson v. Shields (1865), 16 U.C.C.P. 386. 
(6) Robinson v. Shields (1865), 15 U.C.C.P. 386. 
(o) Dockery v. Evans (1896), 21 V.L.R. 496.
(d) R.S.O. (1897), c. 66.
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detention, in like manner as actions are brought and maintained by 
persons complaining of unlawful distresses.

A recovery in an action of replevin is a bar to an action 
for wrongful distress, because the tenant has in that case 
elected to treat the distress as illegal(e).

The remedy of replevin is applicable only to a case 
where the distress is illegal, as it is founded on the fact 
of an original wrongful taking, and its object is not to 
obtain compensation, but to have the goods themselves 
restored (/).

An action of replevin will lie for a distress under a 
demise in which no rent was fixed, or where no rent was 
due at the time of the distress(g). The action will lie to 
recover goods that have been taken, but not fixtures (Ji).

But replevin will not lie if some rent was due, as the 
distress for more than is due is only irregular but not 
illegal(i).

Replevin will lie to recover goods distrained for rent Illegal les», 
in arrear under an illegal lease. The maxim, in pari 
delicto est conditio possidentis, is applicable only when 
the possession results from the acts of the parties, and not 
when it results from some incident attached to a legal in­
strument (/).

A tenant or other owner of goods distrained illegally, Rescue, 
may lawfully rescue them at any time before they have 
been impounded, if it can be done without occasioning a 
breach of the peace(/j). After the goods are impounded,

(e) Phillips v. Berryman (1783), 3 Doug. 286.
(f) Mennie v. Blake (1866), 6 E. A B. 842.
(flf) Regnart v. Porter (1831), 7 Bing. 451; 33 R.R. 537;

Davis v. Gyde (1835), 2 A. & E. 623; 41 R.R. 489; Downs v. Cooper 
(1841), 2 Q.B. 256.

(h) Gibbs v. Cruickshank (1873), L.R. 8 C.P. 454.
(i) White v. Greenish (17161), 11 C.B.N.S. 209.
(/) Gallagher v. McQueen (1902), 35 N.B.R. 198.
(/;) Keen v. Priest (1859), 4 H. & N., at p. 240.
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they are in the custody of the law, and cannot lawfully 
be rescued (fc).

2. Irregular Distress.

Where an irregularity has been committed after a dis­
tress has lawfully been made, the party aggrieved is en­
titled to recover any special damage sustained thereby. 
This is provided by section 20 of the Statute 11 George 
II., chapter 19, which, as re-enacted in Ontario, is as 
follows :

17.— (1 ) Where any distress shall be made for any kind of rent 
justly lue, and any irregularity, or unlawful act, shall afterwards 
be done by the party distraining, or by his agent, or if there has 
been an omission to make the appraisement under oath, the distress 
itself shall not be therefore deemed to be unlawful, nor the party 
making it be deemed a trespasser ab initio, but the party aggrieved 
by such unlawful act, or irregularity may recover by action full 
satisfaction for the special damage sustained thereby.

(2) A tenant or lessee shall not recover in any action for any 
such unlawful act, or irregularity as aforesaid, if tender of amende 
hath been made before action (Z).

Formerly, a wrongful act in levying a distress rendered 
the person making it a trespasser ab initio.

Where, in a distress for rent, no notice thereof in 
writing was given to the lessee; nor a legal appraisement 
made before sale; and the actual value of the goods sold 
was much greater than the amount due for rent, it was 
held that the distress was irregular and excessive(m).

Where part of the tenant’s goods are distrained for 
rent off the premises, he is entitled to recover their value 
either in trespass or trover(n).

( k) Sec section XI.
(Z) 11 Geo. II., c. 19, s. 20; RS.O. (1897), vol. III., c. 342. h. 

17; R.S.N.S. (1900), c. 172, s. 10; R.SB.C. (1897), c. 110, ss. 33 & 
34; C.S.N.B. (1904), c. 163, s. 16.

(m) Hotcell v. Liatowell Rink and Park Co. (1887), 13 Ont. 476.
(n) Huskineon v. Lawrence (1866), 26 U.C.R. 670.
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A wrong-doer taking goods out of the possession of 
another cannot set up jus tertii, but the person out of 
whose possession the goods are taken may shew it, and in 
such ease the wrong-doer may take advantage of it. A 
plaintiff, having shewn a chattel mortgage subsisting upon 
a portion of the goods distrained, will not be allowed to 
recover the value of such portion without protecting the 
defendant against another action at the suit of the mort­
gagee ; and the plaintiff is not entitled to recover from the 
defendant the amount received by him from the sale of 
the plaintiff’s goods in addition to the value thereof(o).

Where the landlord distrained for rent due, and enter­
ing the tenant’s house, assumed the management of it as 
if the term were at an end, insisted on the tenant’s wife 
leaving a room down stairs which she occupied as a bed­
room and taking another above, and remained there nine 
days against the tenant’s will, it was held that a verdict 
of $375 damages was not excessive(p).

Where a tender was made of the amount due, after 
seizure but before sale, it was held that the plaintiff could 
recover the full value of the goods(g).

In an action for irregular distress, the plaintiff is 
entitled to succeed on shewing that there was no such ap­
praisement as the law directs, even though but for nominal 
damages(r).

A landlord is liable if he sells goods distrained without 
an appraisement or valuation ; and the measure of dam­
ages is the actual value of what is sold less the amount of 
rent that is due(s).

(o) Williams v. Thomas ( 1894), 25 Ont. 536; Eoare v. Lee 
(1847), 5 C.B. 754, followed.

(p) Chase v. Scripture (1856), 14 U.C.R. 598.
(g) Hotcell v. Listowell Rink and Park Co. (1887), 13 Ont. 476.
(r) Maguire ▼. Post ( 1837), 5 O.S. 1.
(s) Pegg v. Independent Order of Foresters (1901), 1 Ont. 

L.R. 97.

Tender.

Nominal
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In an action for irregular distress the plaintiff is en­
titled to recover under the statute the special damage 
which he may have sustained by reason of the irregularity 
complained of, and the measure of damages is the actual 
value of the goods, that is, their full value to him, less the 
amount of rent in arrear(t).

Where no actual damage can be shown to have resulted 
from the irregularity, the plaintiff will fail in the action 
altogether(u).

An action for distraining for more rent than is due, 
cannot be maintained without a tender of the sum which 
is really due(v) ; and only the excess may be recovered 
back(ui).

3. Excessive Distress.

Where the person distraining takes more goods than 
are reasonably sufficient to satisfy the amount due for 
rent and costs, he is liable in damages to the owner. This 
has been provided by an early statute which, as re-enacted 
in Ontario, is as follows :

18. A distrainer who takes an excessive distress, or takes a dis­
tress wrongfully, or wrongfully drives a distress .out of the local 
municipality (as defined by The Municipal Act) in which the same 
was taken, shall be liable in damages to the owner of the chattels 
distrained (<n).

In an action for excessive distress it is not necessary 
to allege malice ( y).

(/) Rocke v. Hills (1887), 3 Times L.R. 298; Knight v. Egerton 
(1852), 7 Ex. 407; Shultz v. Reddick (1880). 43 U.C.R. 165. in 
which Lucas v. Tarleton ( 1858), 3 H. & N. 116, was distinguished.

(a) Rodgers v. Parker (1856), 18 C.B. 112; Lucas v. Tarleton 
(1858), 3 H. & N. 116.

(v) Owen v. Taylor (1878), 39 U.C.R. 358.
(to) Setting v. Hubley (1892), 26 N.S.R. 497.
(a?) 52 Hen. III. (St. of Marlbridge), c. 4, in part; and 3 Ed. I. 

(St. of Westminster Prim.), c. 16; R.S.O. (1897), vol. III., c. 342, 
e. 18.

(y) Huskinson v. Lawrence (1865), 25 U.C.R. 58.
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The tenant is entitled to recover damages for an ex­
cessive distress, although he is not prevented from carry­
ing on his business, nor deprived of the use of the goods 
distrained(z) ; and although no special damage be 
proved(o).

Where a landlord makes an excessive distress and the 
goods when so distrained are destroyed by Are, the tenant 
is nevertheless entitled to damages for such excessive dis­
tress to the value of the excess, and such damages are not 
too remote(h).

SECTION XI.

INTERFERENCE WITH DISTRESS.

1. Fraudulent Removal.
2. Pound Breach and Rescue.
3. Resisting Bailiff.

1. Fraudulent Removal.

Where goods have been fraudulently removed from the 
demised premises, after the rent falls due, to prevent a 
landlord from making a distress, he may follow and seize 
the goods, as already explained, and he may, in addition, 
proceed against the persons who have removed them.

In case of fraudulent removal or concealment of goods, 
the landlord is entitled to recover double their value from 
the tenant, or any person knowingly aiding or assisting 
in such removal or concealment. This is provided by 
section 3 of the Statute 11 George II, chapter 19, which, 
as re-enacted in Ontario, is ns follows :

(z) Baylis v. Usher (1830), 4 Moo. à P. 790 ; 7 Bing. 153.
(o) Black v. Coleman (1879), 29 U.C.C.P. 607.
(6) Earnscliffe v. Lethbridge (1900), 37 C.L.J. 123.

destroyed 
by fire.

Fraudulent
removal.
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13.— (1) If a tenant or lessee shall fraudulently remove and 
convey away his goods or chattels as aforesaid, or if any person shall 
wilfully and knowingly aid or assist any such tenant or lessee in 
such fraudulent conveying away, or carrying off, of any part of his 
goods or chattels or in concealing the same, every person so offend­
ing shall forfeit and pay to the landlord or lessor, from whose estate 
such goods and chattels were fraudulently carried off as aforesaid, 
double the value of the goods by him carried off or concealed as 
aforesaid to be recovered by action in any court of competent juris­
diction (a).

And if the goods do not exceed in value $200, on a com­
plaint made before a justice of the peace, the offender may 
be ordered to pay to the landlord double the value of the 
goods, and in default, to be imprisoned for six months, 
unless the money so ordered to be paid shall be sooner 
satisfied. This is provided by section 4 of that Act which, 
as re-enacted in Ontario, is as follows:

13. (2) Where the goods and chattels so fraudulently carried off, 
or concealed, shall not exceed the value of $200, the landlord from 
whose estate such goods or chattels were removed, or his agent, may 
exhibit a complaint in writing against such offender before two or 
more justices of the peace of the same county, residing near the place 
whence such goods and chattels were removed, or near the place 
where the same were found, not being interested in the lands or 
tenements whence such goods were removed who may summon the 
offender, examine the fact, and all proper witnesses upon oath, 
and in a summary way determine whether such offender be guilty 
of the offence with which he is charged, and inquire in like 
manner of the value of the goods and chattels by him fraudulently 
carried off, or concealed, as aforesaid; and upon full proof of the 
offence, by order under their hands and seals, the said justices of the 
peace may and shall adjudge the offender to pay double the value of 
the said goods and chattels to the landlord at such time as the said 
justices shall appoint, and in case the offender, having notice of such 
order, shall refuse or neglect to do so, may and shall by warrant 
under their hands and seals, levy the same by distress and sale of the 
goods and chattels of the offender ; and for want of such distress may 
commit the offender to the common gaol, there to be kept to hard 
labour, without bail or mainprize, for the space of six months, unless

(a) 11 Geo. II., c. 19, s. 3; R.S.O. (1897), vol. III., c. 342, s. 
13 (1) ; R.S.B.C. (1897), c. 110, s. 19.
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the money so ordered to be paid as aforesaid shall be sooner satis­
fied (6).

( 3 ) Any person aggrieved by such order may appeal to the Gen­
eral Sessions in accordance with the provisions of The Ontario Sum­
mary Convictions Act(c).

(4) Where the party appealing shall enter into a recognizance 
with one or two sufficient surety or sureties in double the sum so 
ordered to be paid, with condition to appear at such General Sessions 
and to abide the order there to be made, the order of the said justices 
shall not be executed against him in the meantime(d).

The section only applies where the goods removed are 
the property of the tenant(e). A tenant is not liable to 
prosecution under the Act, for the fraudulent and clandes­
tine removal of goods from the demised premises, unless 
such goods are his own property, nor can goods which are 
not the tenant’s property be distrained off the premises(/).

2. Pound Breach and Rescue.

Where goods which have been distrained for rent and 
impounded, are taken from the place where they have been 
impounded, and where goods distrained have been rescued, 
the landlord is entitled to recover treble damages and costs 
of suit against the offender. This is provided by section 
3 of the statute 2 William and Mary, session 1, chapter 5, 
which, as re-enacted in Ontario, is as follows:

15. Upon any pound breach, or rescue, of goods or chattels dis­
trained for rent, the person grieved thereby shall, by action for the 
wrong thereby sustained, recover treble damages and costs of suit 
against the offender in any such rescue, or pound breach, or against

(b) 11 Geo. II. c. 19, s. 4; R.S.O. (1897), Vol. III. c. 342, s. 13 
(2) ; R.S.B.C. (1897), c, 110, s. 20.

(o) 11 Geo. II. c. 19, s. 5,; R.S.O. (1897), Vol. III. c. 342, e. 
13 (3).

(d) 11 Geo. II., c. 19, s. 6; R.S.O. (1897), Vol. 111. c. 342 e. 
13 (4).

(e) Tomlinson v. Consolidated Credit Corporation (1889), 24 
Q.B.D. 135.

(/) Martin v. Hutchinson (1891), 21 Ont. 388.

Appeal.

Goods must 
be property 
of tenant.

Treble
damages.

BELL—23
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the owner of the goods distrained, in case the same be afterwards 
found to have come to his use or possession ( g ).

In Nova Scotia, the person grieved is entitled to re­
cover damages simply, not treble damages (A).

In an action under this section the plaintiff must estab­
lish both that he was the landlord and that rent was in 
arrear(i).

A reference to arbitration disentitles a plaintiff from 
recovering treble damages and costs in cases where he 
would otherwise be entitled to them under this section. 
The word “recover,” used in the statute, means “recover 
by the verdict of a jury”(j).

In an action for treble damages for pound breach under 
this section, a landlord need not prove any special dam­
age^).

Where goods have been impounded, and are therefore 
in the custody of the law, it has been held that a person 
found taking them away is guilty of larceny, and may be 
apprehended without a warrant and taken before a justice 
of the peace(Z).

The action under this section is a penal action, and in 
accordance with the usual rule in such cases the plaintiff 
is not entitled to examine for discovery(m), nor to an 
affidavit on production of documents by the defendant (w).

Rescue is the forcible taking away of goods before they

(g) 2 W. A M. Seas. 1, c. 5, a. 3; R.R.O. (1897), Vol. III., c. 342, 
a. 15; R.S.N.S. (1000),c. 167, a. 8; R.S.B.C. (1897), c. 110; C.S.N.H. 
(1904), c. 153, a. 14.

(h) R.S.N.S. (1900), c. 167, a. 8.
(i) Berry v. Buck stable (1850), 14 Jur. 718.
(» Clark v. Irwin (1862), 8 C.L.J., O.S. 21.
(k) Kemp v. Christmas (1898), 79 L.T. 233.
(l) Beatty v. Bumble (1890), 21 Ont. 184; but aee Gordon v. 

Rumble (1892), 19 Ont. App. 440.
(m) Ilobbs v. Hudson (1890), 25 Q.B.D. 232.
(n) Jones v. Jones (1889), 22 Q.B.D. 425.
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have been impounded, but after the distrainor has obtained 
possession of them.

The right of recaption upon a rescue only extends to 
cases where it can be effected upon fresh pursuit and with­
out a breach of the peace(o).

3. Resisting Bailiff.

By section 144 of the Criminal Code, 1892, it is pro­
vided as follows :

144. (1). Every one is guilty of nn indictable offence, and liable 
to ten years’ imprisonment, who resists or wilfully obstructs any 
public officer in the execution of his duty, or any person acting in 
aid of such officer.

(2). Every one is guilty of an offence, and liable on indictment 
to two years’ imprisonment, and on summary conviction before two 
justices of the peace, to six months’ imprisonment with hard labour, 
or to a fine of one hundred dollars, who resists or wilfully obstructs—

(a) any peace officer in the execution of his duty, or any person 
acting in aid of any such officer ;

(b) any person in the lawful execution of any process against 
any lands or goods, or in making any lawful distress or seizure(p).

A vendor taking possession of goods from the purchaser 
thereof, under an agreement which gives the vendor the 
right to take such goods upon default being made in pay­
ing for them, is not a person making a “lawful distress or 
seizure” within the meaning of this section, and the pur­
chaser is not liable for resisting such a taking(g). But a 
bailiff making a distress for rent is protected by this pro­
vision.

In the case just cited, Mr. Justice Osier, in declaring 
the meaning of the last clause of the section, said :

“The case turns upon the proper meaning of the words 
in the last clause of the section, ‘lawful distress or seizure.’

(o) Rich v. Woolley (1831), 7 Bing. 651; 33 R.R. 596.
(p) 55 & 56 Viet. (Dorn.), c. 29.
(ç) Rex v. 8hand (1904), 7 Ont., L.R. 190; 40 C.L.J. 243.

Penalty.

Vendor
retaking
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FUiA in 
arrear.

It is needless to say that the written authority to the agent 
of the owner of the goods to resume possession is not pro­
cess against goods. Nor is it a distress warrant issued by 
any common law or statutory authority. . . . All the 
antecedent provisions of the section deal with cases of in­
terference with or obstruction of legal authority, whether 
exercised by public officers, peace officers under process 
against lands or goods, or by those engaged in executing 
a lawful distress, such as distress for rent. A ‘lawful 
seizure ’ in connection with such provisions, must be some­
thing ejusdcm generis, a seizure made in due course of or 
by the authority of law. The word itself denotes a taking 
of that character, and is not apt to describe the recaption 
or resumption of possession of goods by the mere act of 
the owner. ... If the owner can acquire possession 
peacefully he may do so. If he attempts to take it forcibly 
and in a riotous manner, as was done in the case before us, 
he becomes himself a breaker of the law. ... If resist­
ance is offered or possession refused, he should have re­
course to his action, and the statute would then have its 
full force in making unlawful any resistance to seizure 
made in due course of law. That is what is meant by a 
lawful seizure. It was never intended to enlarge or extend 
the civil rights or powers of individuals, or to convert a 
breach of contract or resistance to private force into a 
criminal offence.”

In a prosecution for resisting or obstructing a bailiff 
making a distress, under section 144 of the Criminal Code, 
1892, all the ingredients which go to make up the offence 
must be established, one of which is the legality of the dis­
tress, and hence it must be shown that there was rent in 
arrear(r).

Where a bailiff, at the request of the owner, delivered

(r) Rex v. Harron (1903), 40 C.L.J. 27.
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goods which he had seized into the hands of a third party, 
and took an undertaking from him to give up the goods on 
demand, it was held that the bailiff, in attempting to re­
take the goods, was not acting in the execution of a “pro­
cess” within the meaning of the section, but was acting 
merely on the undertaking(s).

SECTION XII.

COSTS OP DISTRESS.

In Ontario, it is provided by section 1 of the Costs of Costs. 
Distress Act (a), that where the rent does not exceed $80, 
no person making a distress for rent shall take or receive 
from any person, or out of the proceeds of the chattels 
distrained and sold, any other costs in respect of the dis­
tress than such ns are set forth in schedule A to that Act.
Section 1 and schedule A are as follows:

1. No person making a distress for rent or for a penalty where the Ontario, 
sum demanded and due in respect of the rent or penalty does not ex­
ceed $80, and no person employed in making the distress or doing any 
act in the course of the distress, or for carrying the same into effect 
shall take or receive, from any person, or out of the produce of the 
chattels distrained and sold, any other costs in respect of the distress, 
then such as are set forth in Schedule A hereunto annexed.

SCHEDULE A.

Costs on distress for small rents and penalties.
1. Levying distress under $80..................................................$1.00
2. Man keeping possession, per diem...................................... 0.75
3. Appraisement, whether by one appraiser or more—two

cents in the dollar on the value of the goods :
4. If printed advertisement, not to exceed in all.................. 1.00
5. Catalogues, sale and commission, and delivery of goods— 

five cents in the dollar on the net produce of the sale.

(») Keg. v. Carley (1898), 18 C.L.T. 26. 
(e) R.S.O. (1897), c. 75.
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Penalty.

Where the rent exceeds $80 it is further provided by 
section 2 as follows:

3. When the sum to be levied by distress for rent or for any pen­
alty exceeds the sum of $80, no further charges shall be made for, or 
in respect of, costs or expenses by any person making the distress, or 
employed in doing any act in the course of such distress than such 
as are set forth in Schedule A of this Act except the following that 
is to say:—

(a) The actual expenses or outlay incurred in removing the 
goods distrained or part thereof when such removal is necessary.

(b) Advertisement when necessarily published in a newspaper, 
$2, but not exceeding $5.

(c) If any printed adx’ertisement otherwise than in a newspaper 
$1, but not to exceed $3.

(d) The sum of $1 per day for man keeping possession in lieu of 
75 cents per day as allowed in said Schedule A.

(e) Where the amount due shall be satisfied in whole or in 
part, after seizure and before sale the bailiff or persofi seizing shall 
be entitled to charge and receive but three per cent, on the amount 
realized in lieu of five per cent., and no more.

Where exempted goods are seized it is further provided 
by section 3 as follows:

3. No costs shall be levied for or in respect of the seizure upon 
exempted goods when they may not be lawfully sold, and when sold 
no greater sum in all than $2, and actual and necessary payments for 
possession money, shall be levied or retained for or in respect of costs 
and expenses of sale of such exempted goods.

It is also provided that no person shall make any charge 
for anything mentioned in the schedule unless such thing 
has been actually done(6).

If a person offends against any of the provisions of 
these sections the party aggrieved may apply to a Justice 
of the Peace for the county, city or town where the offence 
was committed for the redress of the grievance, whereupon 
the Justice shall summon the person complained of to ap­
pear 6efore him at a reasonable time to be fixed in the 
summons, and the Justice shall examine into and hear the

(6) Section 6.
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complaint and defence ; and if it appears that the person 
complained of has so offended, the Justice shall order and 
adjudge treble the amount of the money unlawfully taken 
and full costs to be paid by the offender to the party 
aggrieved (c).

In an order made by a Justice under section 6, it is 
sufficient to state the unlawful charges to have been taken 
“under a distress for rent,” and it is unnecessary to state 
that such rent was under $80 in order to show jurisdic­
tion (d).

The Justice, at the request of either party, may sum­
mon and examine witnesses and may administer an oath 
to them touching the complaint or distress(e).

The Justice is not empowered to make any order or 
judgment against the person for whose benefit the distress, 
seizure or sale has been made, unless such person person­
ally levied the distress or personally made the seizure, or 
sale(/).

No person aggrieved by a seizure or sale of goods under 
a distress for rent or a penalty, or by any proceeding had 
in the course thereof, or by any costs or charges levied 
upon him in respect of the same, shall be barred from any 
action or remedy which he might have had before the pass­
ing of the Act, except so far as any complaint preferred 
under the Act has been determined by the order and judg­
ment of the Justice before whom it has been heard and 
determined, and in case the matter of the complaint is 
made the subject of an action, the order and judgment 
may be given in evidence under the defence of “not 
guilty” (flf).

(c) Section 6.
(d) Regina v. Stewart (1865), 25 U.C.R. 327.
(e) Section 9.
(f) Section 12.
(g) Section 13.

Treble the 
amount.

Action.



360 TERMS OP THE RELATIONSHIP.

Statement 
to be given.

Taxation.

Revision.

Every person who makes and levies a distress shall 
give a statement in writing of the demand and all the 
costs and charges of the distress, signed by him to the 
person on whose goods and chattels the distress is levied, 
although the amount of the rent or penalty demanded 
exceeds the sum of $80(h).

The person whose goods are distrained, or the person 
authorizing the distress, or any other person interested 
may, upon giving two days’ notice in writing, have the 
costs of the bailiff or other person making the distress, 
and the disbursements charged taxed by the clerk of the 
Division Court within whose division the distress has been 
made(t).

The bailiff or person so making the distress must fur­
nish the clerk with a copy of his costs, charges and dis­
bursements for taxation at the time mentioned in the 
notice, or at such other time as the clerk may direct, and 
in default of his so doing he will not be entitled to any 
costs, charges or disbursements whatever(j).

The clerk upon such taxation is required, amongst other 
things, to consider the reasonableness of any charges for 
removal, keeping possession, and for advertising, or any 
sums alleged to have been paid therefor, and he may ex­
amine either party on oath touching the same. The person 
requiring the taxation shall pay the clerk a fee of twenty- 
five cents therefor(k).

Where that portion of the bill or charges in dispute 
amounts to the sum of $10, either party, may, on giving 
two days’ notice, have the taxation revised by the clerk of 
the County Court who shall be paid a fee of fifty cents for

(h) Section 15.
(i) Section 16.
(/) Section 17.
(fc) Section 18.
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such revision by the person appealing, and such fee may, 
in the discretion of the clerk, be deducted from or added 
to the bill as finally taxed by him(l).

In any proceedings taken before a Justice under section 
6 of the Act the taxation shall not be received as conclu­
sive evidence (m).

In British Columbia, similar provisions have been made British 
by the Distraint Procedure Act(n). The schedule of costs 
fixed by that Act is as follows:

SCHEDULE A.
Levying distresses under one hundred dollars..................... $1.50
Levying distresses over one hundred dollars and under

three hundred dollars.....................................................  1.75
Levying distresses over three hundred dollars..................... 2.00
Man keeping possession, per diem......................................... 2.00
Appraisement, whether by one appraiser or more—two cents in 

the dollar on the value of the goods:
Catalogues, sale and commission, and delivery of goods—on the 

net produces of the sale, if under one hundred dollars, ten cents in 
the dollar: if over one hundred and under three hundred dollars, 
eight cents: and if over three hundred dollars six cents.

In Manitoba, provisions similar to the toregoing have Manitoba, 
been made by the Act respecting Distress and Extra- 
Judicial Seizures(o). The following is the schedule of 
fees allowed thereby:

Schedule A.

TARIFF OF FEES.

1. Levying distress, one dollar ($1.00).
2. Man in possession, per day, one dollar and fifty cents ($1.50).
3. Appraisement, whether by one appraiser or more, two cents on 

the dollar on the value of the goods up to one thousand dollars, and 
one cent on the dollar for each additional one thousand dollars or 
portion thereof.

(l) Section 19.
(m) Section 20.
(n) R.S.B.C. (1897), c. 01.
(o) R.S.M. (1902), c. 49.
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Nova Scotia.

Northwest
Territories.

New
Brunswick.

4. All reasonable and necessary disbursements for advertising.
5. Catalogue, sale, commission and delivery of goods, five per 

cent, on the net proceeds of the goods up to one thousand dollars, and 
two and one-half per cent, thereafter.

6. Mileage in going to seize, fifteen cents per mile one way.
7. All necessary and reasonable disbursements for removing and 

storing goods and removing and keeping live stock, and all other dis­
bursements which, in the opinion of the Judge before whom any ques­
tion as to the amount of the fees to be allowed under this Act lhay 
come for decision, are reasonable and necessary.

In Nova Scotia, similar provisions have been made by 
the Act respecting Costs and Fees(p). The tariff of fees 
on a distress for rent is as follows:

Fees on Distress for Rent.
Warrant to bailiff................. t............................................................ 50
Appraisement........................................................................................20
Notice and each necessary copy........................................................ 10
Appraisers, each...................................................................................25
On a sale or payment without sale, the same fees as to a

No custody money to be allowed.

In the Northwest Territories, provision has been made 
in like cases by the Ordinance respecting Distress for Rent 
and Extra-judicial Seizure(q).

In New Brunswick, the costs of distress are regulated 
by section 23 of the Landlord and Tenant Act(r).

(p) R.S.N.S. (1000), c. 174.
(q) C.O., N.W.T., C. 34.
(r) C.8.N.B. (1904), c. 163.



CHAPTER XIV.

USE AND OCCUPATION.

Where premises are occupied by a person with the per­
mission of the owner, a presumption arises that a reason­
able compensation for their use has been agreed on between 
them (a).

An agreement, express or implied, must be established 
between the parties(b). But the plaintiff proving a legal 
title to the premises, and a mere naked possession by the 
defendant, is primâ facie entitled to a verdict; he need 
not prove an express attornment or contract between him­
self and defendant(c). An agreement will be implied 
where nothing appears except that the plaintiff is entitled 
to land which the defendant occupied(d).

Thus, where a lessee holds over after the expiration of 
his term, he is liable in an action for use and occupation 
for the period so held over(e) ; the mere abstention by the 
landlord from his right to eject is a sufficient permission 
to enable him to maintain the action (f).

Where a tenancy has been determined by notice to quit 
or otherwise, and the tenant holds over, and no new ten­
ancy is created by express or implied agreement between 
the parties, compensation for the period so held over can­
not be recovered by distress(g).

(а) Gibson v. Kirk (1841), 1 Q.B. 850; Bayley v. Bradley 
(1848), 6 C.B. 390; Leigh v. Dickeson (1884), 15 Q.B.D. 60.

(б) Crawford v. Seney (1888), 17 Ont. 74.
(c) Price v. Lloyd (1846), 3 U.C.R. 120.
(d) Churchward v. Ford (1857), 2 H. 4 N. 440.
(e) Seymour v. Graham (1864), 23 U.C.R. 272; McFarlane v. 

Buchanan (1862), 12 U.C.C.P. 691.
(f) Leigh v. Dickeson (1884), 15 Q.B.D. 60.
(g) Alford v. Vickery (1842), C. 4 M. 280.

Presump­
tion of 
agreement.

Overholding
tenant.
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Assignment The action will also lie at the suit of a person who, 
lrr- having parted with his whole interest in the land, has no 

reversion in respect of which he could distrain (h).
An action will lie against a lessee who has assigned for 

the benefit of creditors, if he has continued to occupy the 
premises, although no formal re-assignment has been made 
to him(t).

It is no defence to an action for use and occupation 
that the plaintiff is himself the lessee of the premises under 
a lease which he has forfeited by breach of covenant in 
sub-letting to defendant, there being no averment that the 
plaintiff’s lessor had taken any advantage of the forfeit­
ure O').

An action for use and occupation will lie against a
person who, by express or implied agreement, has been
substituted as tenant in place of the original lessee (k).

Presump- The presumption of an agreement to pay arising from
tion may be
rebutted. occupation, may be rebutted by proof that the occupation 

was to be without compensation (l).
An intending purchaser who has been let into posses­

sion, and the purchase is not completed for want of title 
in the vendor, is not liable for use and occupation pending 
the negotiations, in the absence of an express agreement 
to pay rent(m) ; but if he continues in possession after 
the negotiations are off, he is liable(n). And an intended 
lessee, who has been let into possession under an agree­
ment for a lease which the lessor fails to grant, is not

(h) Pollock v. Stacy (1847), 9 Q.B. 1033.
(») Blackburn v. Lawson (1877), 2 Ont. App. 215.
(/) Henderson v. Torrance (1845), 2 U.C.R. 402.
(k) Darch v. McLeod (1858), 16 U.C.R. 614.
(l) Howard v. Shaw (1841), 8 M. & W. 118; Crouch v. Tre- 

gonning (1872), L.R. 7 Ex. 88.
(m) Winterbottom v. Ingham (1845), 7 Q.B. 611; Temple v. 

McDonald (1866), 6 N.S.R. (2 Old.) 155.
(n) Howard v. Shaw (1841), 8 M. A W. 118.
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liable(o), except for the period of occupation after it has 
become clear that the lease cannot be granted (p).

But a tenant let into possession with a view to a lease 
being made, but no agreement has been concluded, is liable 
for the period during which he occupies, if the occupation 
has beep beneficial(q).

Where lands are sold under power of sale in a mort­
gage, the mortgagor in possession is not liable to a pur­
chaser for use and occupation between the date of the sale 
and the acceptance of the deed, where in the meantime the 
purchaser repudiated the purchase(r).

The owner of lands under lease who conveys them to a 
creditor in part payment of a debt, stipulating for a re­
conveyance in three years, is not liable for use and occu­
pation to the creditor, although he has received rent 
during that period from the lessee(s).

In the absence of an express agreement to pay, an 
action will not lie against a steamboat owner for use and 
occupation of a wharf used in landing passengers ( 0.

Where a person sued a municipal council for the use 
and occupation of a room in his hotel as a court-room, and 
proved that the sheriff of the county hqd engaged the 
room, and that the chairman of the municipal council had 
signed an order for the payment of his charges, it was 
held that no agreement was proved and the action could 
not be maintained(m).

(o) Rumball v. Wright (1824), 1 C. & P. 589.
(p) Fawkner v. Booth (1893), 10 Times L.R. 83.
(ç) Coggan v. Warwicker (1852), 3 C. & K. 40.
(r) Osborne v. Jones (1857), 15 U.C.R. 296.
(a) Matthie v. Rose (1851), 9 U.C.R 602.
(t) Olendinning v. Turner (1885), 9 Ont. 34.
(u) Dark v. municipal Counoil of Huron and Bruce (1857), 7 

U.C.C.P. 378.

Beneficial
occupation.

Municipal
Corporation.
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Tenant in 
common.

Mistake of 
title.

Actual

A tenant in common in actual occupation of the joint 
estate, is not chargeable with rent. It would be otherwise 
if he had been in actual receipt of rent from third 
parties(v).

Where one of two tenants in common makes a lease, 
the other is not entitled to distrain for any part of the 
rent, as there was no demise from him, and his only remedy 
is an action for use and occupation(w).

Where it is quite evident that the defendant did not 
occupy under the plaintiff, or with his permission, either 
express or implied, but under a third person, the plaintiff 
will be nonsuited(x). So, the action will not lie against a 
person who holds under a title adverse to the plaintiff, or 
against a mere trespasser(y).

No occupation rent should be charged against one who 
has been in occupation of land under mistake of title, in 
respect of the increased value thereof arising from im­
provements which are not allowed him(z).

In order that the action may be maintained, it is neces­
sary that there should be an actual entry by the defendant, 
or his tenant or agent, for purposes of occupation, under 
an agreement with the plaintiff. Proof of a written agree­
ment to take the premises from a future time, was held 
to be insufficient to render a defendant liable for use and 
occupation, without proof of entry(o).

(v) Rice v. George (1873), 20 Gr. 221; LeCain v. Hoaterman 
(1877), 11 N.8.R. (2 R. & C.) 220.

(u?) Lowther v. Johnson (1808), 34 C.L.J. 430; Harrison v. 
Barnby (1793), 5 T.R. 246; 2 R.R. 584, distinguished.

(x) McDonald v. Brennan (1848), 5 U.C.R. 599; Neteport v. 
Hardy (1841), 2 D. 4 L. 921.

(y) Tew v. Jones (1844), 13 M. & W. 12; Phillips v. Homfray 
(1883), 24 Ch. D. 439, at p. 461.

(z) MoQregor v. McGregor (1884), 6 Ont. 617.
(o) Woolley v. Wailing (1836), 7 C. A P. 610.
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A person who does not occupy and has no power to 
take a lease cannot be charged an occupation rent (6).

But entry by one of two or more tenants is sufficient 
as against all(c).

Executors may be liable although they have not occu- Executors, 
pied, if their testator was in occupation(d).

Mere temporary occupation is not sufficient to render 
the occupant liable for use and occupation. Thus, where 
an assignee of the tenant for the benefit of his creditors 
entered for the purpose of conducting a sale of the tenant’s 
goods, it was held that the assignee was not liable(e). But 
acts of ownership, such as sending in a person to clean and 
paper rooms, have been held sufficient(/).

It is not necessary that the occupation should continue 
until the tenancy has been determined. The tenant may 
be liable for use and occupation, even after he has ceased 
to occupy, if there was a definite tenancy, as for example, 
a tenancy from year to year which has not been deter­
mined (g) ; and the liability continues until the tenancy 
has been properly determined(h).

A lessee’s liability is not at an end when the lease has Occupation 
- . „ , ...... .of sublesseeexpired, even it he ceases to occupy; thus, if the premises

are in the possession of a sub-lessee, the lessor may refuse 
to accept the possession, and hold the original lessee liable, 
as the lessor is entitled to receive the absolute possession 
at the end of the term(i).

(6) Edinburgh Life Assurance Co. v. Allen (1876), 23 Gr. 230.
(o) Olen v. Dungey (1849), 4 Ex. 61.
(d) Atkins v. Humphrey (1846), 2 C.B. 654.
(e) Hoto v. Rennett (1835), 3 A. & E. 659.
(/) Smith v. Twoart (1841), 2 M. & tir. 841.
(<7) Hughes v. Brooke (1881), 43 U.C.R. 609.
(h) Bcssell v. Landsbcrg (1845), 7 Q.B. 638.
(i) Harding v. Crethorn (1793), 1 Eap. 57; Cristy v. Tancred 

(1840), 7 M. & VV. 127; Henderson v. Squire (1869), L.R. 4 Q.B.
170; Ibbs v. Richardson (1839), 9 A. & E. 849; followed in Lind­
say v. Robert son (1899), 30 Ont. 229.
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Accrues 
from day

Mortgagee.

A tenancy from year to year is not determined by the 
death of the lessor, and his devisee may maintain an action 
for use and occupation thereunder, although the lessee 
had ceased to occupy the premises, if he might have occu­
pied, had he so pleased (j).

In the absence of an agreement to hold for a definite 
time, the compensation to be paid ceases when the occupa­
tion ceases, and where no express time is mentioned for 
its payment, it is deemed to accrue from day to day(fc). 
Such compensation may be recovered in an action for use 
and occupation, where there has been no express agreement 
as to the amount of rent to be paid. And the action may 
be brought in cases where a rent has been agreed on, if the 
lessor is precluded from claiming the whole rent but is 
entitled to a part of it. Thus, where the lessee has been 
lawfully evicted by title paramount he may be sued for a 
proportion of the rent up to the time of eviction(Z)-

Executors may sue for use and occupation of their 
testator’s land during his life-time(m), but not where the 
agreement was for payment in produce, and not in 
money (n).

Where the defendant held land from, and paid rent to, 
a person who never claimed to own the land but who acted 
as manager for the owner who had disappeared, it was 
held that the executors of such person could recover for 
use and occupation, although the money, when received, 
would be held in trust for the owner (o).

A mortgagee whose mortgage was made after the lease 
may maintain the action against a tenant after notice to

(/) Hughes v. Brooke (1881), 43 U.C.R, 609.
(Jk) Gibson v. Kirk (1841), 1 Q.B. 850.
(l) Tomlinson v. Day (1821), 2 B. A B. 680.
(m) Seymour v. Graham (1864), 23 U.C.R. 272.
(n) Wallis v. Harold (1864), 23 U.C.R. 279.
(o) Baldwin v. Foster (1862), 21 U.C.R. 152.
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him to pay(p), but not a mortgagee whose mortgage was 
made before the lease unless a new tenancy has been 
created between them(g).

Where an incorporated company, who had occupied 
certain premises under an oral agreement and paid rent 
for a year, continued in possession after the year, and 
then went out. paying rent for the time they were actually 
in possession, it was held that, as there was no lease under 
seal, the company were not liable as tenants from year to 
year, but only for use and ocupation while actually in 
possession (r).

Although a lease made by an incorporated company 
may be void in consequence of its being executed without 
the corporate seal, still if the lessee enters and holds under 
it, he will be liable for use and occupation during the time 
he so holds(s).

The right of action for rent is suspended where a dis­
tress has been made and the goods distrained remain un­
sold in the landlord’s hands(f).

If rent is agreed to be paid at a stated time, an action 
will not lie for use and occupation before that time has 
elapsed(u).

Where no rent is payable until some condition has been 
performed by the lessor, as for example, to put the pre­
mises in repair, which he has failed to do, the tenant is 
liable, if the occupation has been beneficial, for what it is

(p) Burrowes v. Gradin ( 1843), 1 D. & L. 213.
(q) Downe (Lord) v. Thompson (1847), 9 Q.B. 1037.
(r) Garland Manufacturing Co. v. Northumberland Paper and 

Electric Co. ( 1899), 31 Ont. 40, following Finlay v. Bristol and 
Exeter Railway Co. ( 1852), 7 Ex. 409.

(«) Finlayson v. Elliott (1874), 21 Gr. 325.
(t) Lehain v. Philpot (1875), L.R. 10 Ex. 242; 44 L.J. Ex. 

225; Rmith v. Haight ( 1900), 4 Terr. L.R. 387; Gray v. Curry 
(1889), 22 N.S.R. 262.

(«) Collett v. Curling (1847), 10 Q.B. 785.

BELL—24

Company.

Right of
action
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Damages.

Estoppel.

reasonably worth(v). But a tenant is not liable for use 
and occupation, where he has occupied under an agree­
ment for a lease by which no rent was to be paid until the 
fulfilment of certain conditions which were never ful­
filled^).

Where rent has been agreed to be paid, such rent will 
be the measure of damages, although the lease is void 
under the Statute of Frauds, as that statute will not pre­
vent recovery for use and occupation (a;).

Where no agreement has been made as to compensa­
tion, or where, an agreement having been made, other 
circumstances have to be considered, the measure of dam­
ages is the reasonable value of the occupation which has 
been enjoyed (y). The value of the occupation should not 
be estimated by calculating the interest on the value of the 
land(z).

A person who occupies the land of another with his 
permission, and is thus liable for use and occupation, is 
estopped from denying the title of the person who let him 
into possession (o).

A lessor who has recovered in an action of ejectment, 
is not estopped from recovering in a subsequent action for 
use and occupation after the expiry of the term, although 
he made a claim in the first action for use and occupation 
but gave no evidence in support of it(6).

(t>) Smith v. Eldridge (1854), 15 C.B. 236; Dawes v. Dowling 
(1874), 31 L.T. 65.

(10) Toronto Hospital Trustees v. Hevcard ( 1858), 8 U.C.C.P. 
84.

(<r) Smallwood v. Sheppards, [1895] 2 Q.B. 627.
(y) Mayor of Thetford v. Tyler (1845), 8 Q.B. 95.
(z) Fraser v. Kaye (1892), 25 N.S.R. 102; Bickle v. Beatty 

(1859), 17 U.C.R. 465.
(a) Burrows v. Gates ( 1858), 8 U.C.C.P. 121.
(b) Elliott v. Elliott (1890), 20 Ont. 134.
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A judgment in replevin for the wrongful taking of 
goods under a distress for rent, is no bar to an action for 
use and occupation (c).

At common law, an action for use and occupation was 
liable to be defeated in case it was proved that there was 
a demise(d).

By section 14 of the statute 11 George II., chapter 11 Geo. II., 
19(e), it was provided that an action brought for use and c' 19‘ 
occupation should not be defeated by proof of a parol 
demise, or any agreement not being by deed, reserving a 
certain rent, but that such demise might be used as evidence 
of the quantum of damages to be recovered. This section 
was re-enacted in British Columbia by section 25 of the 
Landlord and Tenant Act(f), as follows:

25. It shall be lawful for the landlord, where the agreement 
is not by deed, to recover by action in any court of competent juris­
diction a reasonable satisfaction for the lands, tenements, heredita­
ments held, used or occupied by the defendant for such use and 
occupation thereof; and if at the trial of such action it shall 
appear that any rent has been reserved by a parol demise, or any 
agreement (not being by deed) such rent may be the measure of 
the damages to be recovered by the plaintiff.

This section of the statute has been repealed in Ontario Repealed in 
by the Statute Law Revision Act, 1902(g). Ontario.

If there was a demise by deed, the action for rent 
should be brought thereon and not under the statute (h), 
and an action for use and occupation will not lie(t).

(o) Crooks v. Boues (1863), 22 U.C.R. 219.
(d) Churchward v. Ford (1857), 2 H. & N. 446.
(e) R.8.B.C. (1897), c. 110, s. 25; R.S.N.8. (1900), c. 172, 

e. 17; C.S.N.B. (1904), c. 153, s. 24.
(f) R.8.B.C. (1897), c. 110.
(flf) 2 Edward VII., c. 1, s. 2, schedule.
(h) Dungcy v. Angovc (1794), 2 Ves. 304, at p. 307; 2 R.R.

(«) McFarlane v. Buchanan (1862), 12 U.C.C.P. 691.
217.
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Where there is only an agreement for a lease, and not 
a lease, between the parties, it has been held that an action 
for use and occupation, and not for debt on the demise, 
was the proper form of action (j). But the action could 
be brought under the statute, upon an agreement by deed, 
if it did not amount to an actual demise(6).

If a tenancy was determined between gale days no 
compensation was recoverable under the Act of George 
II. (i). But it is now recoverable by virtue of the Act 
providing for the apportionment of rent(m).

(/) McLean v. Young (1850), 1 U.U.C.P. 22; see also Thomp­
son v. Bennett (1867), 17 U.C.C.P. 380.

(k) Pitman v. Woodbury (1848), 3 Ex. 4.
(l) Orimman v. Legge (1828), 8 B. A C. 324; 32 R.R. 398. 
(tn) See chapter XII.



CHAPTER XV.

TAXES.

As a general rule, in the absence of any express stipu­
lation in the lease as to the payment of taxs, the landlord, 
as between the parties to the lease, is liable to pay them (a).

It is otherwise, however, where the lessor is a municipal 
corporation. Property of a municipal corporation, when 
occupied by a tenant other than a servant or officer for 
the purpose of the corporation, is subject to taxation, and 
such tax is a tenant’s tax payable by him, in the absence 
of an express agreement to the contrary(b).

Also, where a tenant holds under a lease renewable in 
perpetuity, he may be regarded as the “owner” within 
the meaning of the Assessment Act, and as such, is liable 
to taxation without recourse to the owner in fee(c).

Where a municipality entered into a written agreement 
with a railway company to grant a lease for successive 
terms of fifty years each, during all time to come, at a 
specified rent, but no mention was made of taxes, it was 
held that the fixing of the rent payable to the city did not 
interfere with the right of the latter in its governmental 
capacity of exercising its sovereign power to lay taxes 
upon the property when under lease. Taxes and rent are 
distinct things, and collectable by the corporation in differ­
ent capacities, and the imposition of the yearly taxes is

(а) Dove v. Dove (1868), 18 U.C.C.P. 424.

(б) In re Canadian Pacific Railway Co. and the City of Toronto 
(1902), 4 Ont. L.R. 134; Scragg v. City of London (1808), 28 
U.C.R. 457.

(c) In re Canadian Pacific Railway Co. and the City of Toronto 
(1902), 4 Ont. L.R. 134.

Landlord
liable.

Municipal
corporation.
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not a derogation from or inconsistent with the contract(d).
Whether or not a tenant has agreed with his landlord 

to pay the taxes on the demised premises, the tenant is 
liable to pay them, in the first instance, to the municipality 
levying the same, if he has been assessed for the premises ; 
and the taxes may be recovered from him by the munici­
pality either by distress or by action(e).

Under section 20 of the Assessment Act of Ontario(/), 
land is to be assessed against both the owner and occupant.

By section 134 of that Act it is provided that the col­
lector shall call on the person taxed, and demand payment 
of the taxes, or leave a notice specifying the amount.

Under section 135 of the Assessment Act, as amended 
by a later Act(gr), in case a person neglects to pay his 
taxes for fourteen days after such demand, or after notice 
served, the collector may levy the same with costs by dis­
tress, as follows:

1. Upon the goods and chattels, wherever found, within 
the county in which the local municipality lies, belonging 
to or in possession of the person who is actually assessed 
for the premises, and whose name appears upon the col­
lector’s roll for the year as liable therefor;

2. Upon the interest of the person assessed in any goods 
on the premises, including his interest in any goods to the 
possession of which he is entitled under a contract for 
purchase, or a contract by which he may, or is to become 
the owner thereof upon performance of any condition;

3. Upon the goods and chattels of the owner of the 
premises, found thereon, whether such owner is assessed 
in respect of the premises or not ;

(d) In re Canadian Pacific Railway Co. and the City of Toronto 
<1902), 4 Ont. L.R. 134.

(e) R.S.O. (1897), c. 224, es. 20, 135, and 142.
(/) R.S.O. (1897), c. 224.
(g) Ont. Stat. 02 Viet. (1899), c. 27, e. 10.
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4. Upon any goods and chattels on the premises, where 
title to the same is claimed in any of the ways following:

(a) By virtue of an execution against the owner or
person assessed; or

(b) By purchase, gift, transfer or assignment from
the owner or person assessed, whether absol­
utely or in trust, or by way of mortgage, or 
otherwise ; or

(c) By the wife, husband, daughter, son, daughter-in-
law or son-in-law of the owner or person 
assessed, or by any relative of his, in case such 
relative lives on the premises as a member of 
the family; or

(d) Where the goods liable for the taxes, have been
exchanged between two persons by the one 
borrowing or hiring from the other for the 
purpose of defeating the claim of, or the right 
of distress for the non-payment of taxes;

And, subject to the provisions of the preceding clause 
numbered 4, where the owner or person assessed is not in 
possession, the goods and chattels on the premises, not 
belonging to the owner or person assessed, shall not be 
subject to seizure; and the possession by the tenant of 
said goods and chattels on the premises shall be sufficient 
primo facie evidence that they belong to him.

It is provided, however, that in cities and towns, and 
in any other local municipality having power to sell lands 
for the non-payment of taxes, no distress for the taxes 
upon each parcel of vacant property shall be made on the 
good.! or chattels of the owner in any part of the county, 
other than upon such property, and this provision is retro­
active so as to apply to the returns for arrears of taxes 
for the years 1896 and 1897(h).

In any part 
of the 
county.

(h) Ont. Stat. 62 Viet. (1800), c. 27, a. 10.
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It is provided, nevertheless, that no goods which are 
in the possession of the person liable to pay such taxes for 
the purpose only of storing or warehousing the same, or of 
selling the same upon commission or as agent, shall be 
levied upon or sold for such taxes.

And it is further provided that goods in the hands of 
an assignee for the benefit of creditors, or in the hands of 
a liquidator under a winding up order, shall be liable only 
for the taxes of the assignor or of the company which is 
being wound up, and for the taxes upon the premises in 
which the said goods were at the time of the assignment 
or winding up order, and thereafter while the assignee or 
liquidator occupies the premises, or while the goods remain 
thereon (i).

In Ontario, the goods and chattels exempt by law from 
seizure under execution are not liable to seizure by distress 
for taxes, unless they are the property of the person who 
is actually assessed for the premises, and whose name also 
appears upon the collector’s roll for the year as liable 
therefor(j).

The person claiming such exemption must select and 
point out the goods and chattels as to which he claims 
exemption (k).

If at any time after demand has been made, or notice 
served by the collector as aforesaid, and before the expiry 
of the time for payment of the taxes, the collector has 
good reason to believe that any person in whose hands 
goods and chattels are subject to distress under the pre­
ceding provisions, is about to remove such goods and chat­
tels out of the municipality before such time has expired, 
and makes affidavit to that effect before the mayor or reeve

«) R.S.O. (1897), C. 224, a. 135.
(/) R.S.O. (1897), c. 224, b. 135, Bub-sec. (2). 
(k) R.8.O. (1897), c. 224, b. 135, sub-aec. 3.
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of the municipality, or before any Justice of the Peace, 
such mayor, reeve or Justice shall issue a warrant to the 
collector authorizing him to levy for the taxes and costs, 
although the time for payment thereof may not have ex­
pired, and such collector may levy accordingly (Z).

A lessee of premises should not be assessed as occupier 
when he no longer occupies them, although his term stilt 
continues ; but where he has been assessed, and has omitted 
to appeal, he is liable to pay the sum assessed against him, 
and he is not entitled to replevy his goods which have been 
seized to satisfy thcm(m).

Goods of a tenant that are under distress for rent are 
in custodiâ legis, and cannot be seized by a tax collector 
for arrears of taxes(n).

In Ontario, it is provided by statute that rents or other 
income derived from real estate, except interest on mort­
gages, shall be exempt from taxation (o).

The extent of the liability of a lessee who has entered 
into a covenant for the payment of taxes depends on the 
words used.

In Ontario, the form of covenant for the payment of 
taxes provided in the Act respecting Short Forms of 
Leases(p), is as follows: “and to pay taxes, except for 
local improvements. ’ ’ These words in a lease expressed to 
be made in pursuance of the Act are to be construed and 
to have the same effect as the following :

“And also will pay all taxes, rates, duties, and assess­
ments whatsoever, whether municipal, parliamentary or 
otherwise, now charged or hereafter to be charged upon the

(i) R.S.O. (1897), c. 224, a. 135 (4).
(m) Mci'arrall v. Watkins (1800), 19 U.C.R. 248.
(n) iZones v. Iiurnstcin, [1899] 1 Q.13. 470.
(o) R.S.O. (1897), c. 224, s. 7, aub-aec. 27.
(p) R.S.O. (1897), c. 125.

Custody of
tli<> law.

Covenant 
for payment.



378 TERMS OF THE RELATIONSHIP.

Local im­
provements.

said demised premises, or upon the said lessor on account 
thereof, except municipal taxes for local improvements or 
works assessed upon the property benefited thereby.’*

The construction of a covenant for the payment of 
taxes by a lessee has been in some respects declared by 
statute.

Thus, it is provided in Ontario, that in a lease for a 
term less than seven years, a covenant by the lessee for 
the payment of taxes shall not, unless otherwise agreed, 
be deemed to include taxes for local improvements, but it is 
otherwise in a lease for more than seven years when the 
land only belongs to the lessor. This is enacted by section 
17 of the Landlord and Tenants’ Act(q), as amended by 
a later Act(r), which is as follows:

17. In the case of leases made on or after the 1st day of Sep 
tember, 1897, unless it is therein otherwise specifically provided, 
a covenant by a lessee for payment of taxes shall not be deemed to 
include an obligation to pay taxes assessed for local improvements. 
But a lease for a term not less than seven years when the land only 
belongs to the lessor, and made under The Act respecting Short 
Forms of Leases containing the covenant on the part of the lessee 
to pay taxes, and omitting the words “except for local improve 
ments,” shall be deemed a covenant by the lessee for payment of 
taxes assessed for local improvements within the meaning of this 
section.

Before this section was passed, it was held that under 
a covenant to pay “all taxes, rates, duties, and assess­
ments whatsoever, . . . now charged or hereafter to
be charged upon the said demised premises,” the lessee 
was liable for local improvement taxes and for the addi­
tions made under the Assessment Act year by year to the 
amount of the taxes in arrear or additions made by the 
municipality (s).

(q) R.S.O. (1897), c. 170.
(r) Ont. 8tat. (1901), 1 Ed. VII., c. 12, e. 27. 
(•) Boulton v. Blake (1886), 12 Ont. 532.
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An ordinary lease under the Short Forms Act, con­
taining the words “and to pay taxes,” covers a special 
rate created by a corporation by-law as well as all other 
taxes (t).

So, a covenant to pay all taxes does not include drain­
age taxes unless they are expressly mentioned. But in 
the case of a lessee exercising an option to purchase con­
tained in the lease, the drainage taxes paid by the owner, 
for drainage work done after the date of the lease, are to 
be added to the purchase price and paid by the lessee. 
This is provided by section 87 of the Municipal Drainage 
Act(u)> which is as follows:

87. Any agreement on the part of any tenant to pay the rates 
or taxes in respect of the demised lands, shall not include the 
charges and assessments for any drainage work unless such agree­
ment in express terms so provides; but in cases of contract to 
purchase, or of leases giving the lessee an option to purchase, the 
said charges and assessments for drainage work, in connection with 
which proceedings were commenced under this Act, after the date 
of the contract or lease, and which have been already paid by the 
owner, shall be added to the price, and shall be paid by the pur­
chaser or the leasee, in case he exercises his option to purchase; 
but the amount still unpaid on the cost of the work or repair, and 
charged against the lands shall be borne by the purchaser unless 
otherwise provided by the conveyance or agreement.

A lease for years contained a covenant by the lessee to 
“pay and discharge all taxes, rates, including sewer main 
drainage assessments and impositions whatsoever which 
now are or which may, at any time or times hereafter dur­
ing the continuance of the said term hereby granted, be 
taxed, rated, assessed, charged or imposed upon, or in res­
pect of, the said premises or any part thereof, on the land­
lord, tenant or occupier of the same premises, by author­
ity of Parliament or otherwise howsoever (landlord’s pro-

Dra inage

Costs of 
abating 
nuisance.

(0 In re Michie and City of Toronto (1801), 11 U.C.C.P. 379. 
(u) R.S.O. (1897), c. 220.
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Outgoings.

perty tax and tithe only excepted).” There was no re­
pairing covenant in the lease. Notice was given to the 
lessor bv the sanitary authority of the district under the 
Public Health (London) Act, 1891, to abate a nuisance 
caused by a foul and offensive privy on the premises, by 
removing the privy and constructing a water-closet in ac­
cordance with the by-laws of the London County Council. 
The lessor thereupon did the work required by the notice, 
and subsequently sued the lessee to recover the expense in­
curred by him in so doing. It was held that this expense 
was covered by the words “impositions charged or imposed 
upon or in respect of the said premises on the landlord, 
tenant or occupier of the same” in the covenant, and there­
fore that the action was maintainable (v).

Where, by a covenant in a lease, the lessee covenanted 
that he would during the term pay and bear all present 
and future rates, taxes, duties, assessments, and outgoings 
charged upon the demised premises, or the owner or occu­
pier in respect thereof, it was held that the covenant did 
not apply to expenses of private street works which, under 
the Private Street Works Act, 1892, had become a charge 
upon the premises on the completion of the works before 
the date of the commencement of the term granted by the 
lease, though not payable until after that date(n;).

The plaintiff let a house to the defendant for a term of 
three years, the tenant agreeing to pay all “outgoings 
payable in respect of the premises.” During the tenancy 
the plaintiff in obedience to an order from the sanitary 
authority, reconstructed the drainage system of the house. 
It was held that the shortness of the term was no reason 
for putting a more limited construction upon the expres-

(v) Foulger v. Arding, [1002] 1 K.B. 700.
(to) Surtees v. Woodhouse, [1003] 1 K.B. 300, following Stork 

v. Meakin, [1000] 1 Ch. 683.
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sion “outgoings" than that which would have been put 
upon it in a lease for a longer period, and that the defen­
dant was liable under his agreement to recoup the plaintiff 
the expense of the drainage work (a;).

A landlord let a house to a tenant for three years at 
the “clear yearly rent” of £54, to be paid “free and clear 
of and from all deductions whatsoever,” property tax ex­
cepted. The tenant covenanted to pay the rent and to pay 
and discharge “all rates, taxes, assessments, and imposi­
tions whatsoever,” whether “parliamentary, parochial, or 
otherwise," that might become due or assessed in respect 
of the premises during the tenancy, property tax excepted, 
and to keep the premises in as good repair as at the com­
mencement of the tenancy, fair wear and tear excepted. 
The landlord covenanted to keep the main walls and roof 
in repair during the tenancy. It was held that the duty 
and expense of complying with a notice from the sanitary 
authority to reconstruct the drains constituted an “im­
position,” within the agreement which fell on the tenant 
notwithstanding the absence of such words as “imposed 
on the landlord or tenant,” and notwithstanding the short­
ness of the tenancy(y).

Where a tenant agrees to pay taxes on the land demised 
to him, the omission of the assessor to enter his name on 
the assessment roll, or the failure of the landlord to appeal 
to the Court of Revision to have the omission rectified, does 
not relieve the tenant from his obligation (z).

A covenant by a tenant to pay all assessments, etc., ex­
tends to an assessment imposed by an Act of Parliament, 
with a clause empowering the tenant to deduct it from his

( z) Stock-dale v. Ascherberg, [1903] 1 K.B. 873.
(y) In re Worrincr, Krayshaw v. .Vifinis, [1903] 2 Uh. 307: 

Foulger v. Arding, [1902] 1 K.B. 700, 710, and Stockdale V. Ascher­
berg, [1903] 1 K.B. 873, considered and applied.

(a) Janes v. O’Keefe (1890), 20 Ont. 489; 23 Ont. App. 129.

Sanitary
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rent. Thus, where commissioners appointed under an Act 
were authorized to pave and flag footways, and the costs 
thereof, were to be paid by the tenants or occupiers of the 
houses next adjoining; in default whereof, they were to 
be recovered by distress, and the Act empowered the ten­
ant to deduct the costs so paid by him out of his rent, it 
was held that this charge was within the terms of a coven­
ant in a lease subsequently made, whereby the tenant 
covenanted to pay all taxes, rates, duties, levies, assess­
ments, and payments whatever, which were, or during the 
term might be rated, levied, assessed, or imposed on the 
premises (a).

It has been held that a lessee is not liable, under a 
covenant for payment of taxes, to pay the taxes assessed 
against the lessor for the year in which the lease is made. 
Thus, in a lease of a farm for a year from the 27th Sep­
tember, 1872, where the lessee covenanted to pay during 
the term “all taxes, rates, . . . assessments . . what­
soever, whether parliamentary, municipal or otherwise, 
which now are or which, during the continuance of the said 
term, . . . shall at any time be rated, charged, assessed, 
or imposed in respect of the said premises,” with a proviso 
for re-entry for breach of the covenant, it was held that 
the lessee was not liable for the taxes for 1872, which had 
been assessed against the lessor ; for the words, “all rates, 
etc., which now are,” referred to the kind or character of 
the taxes assessable against the land, and the words, “or 
which shall at any time,” etc., to any other kind of taxes 
which might thereafter be imposed(h).

But where one of two lessees who had covenanted to 
pay all taxes during a term of four years from the 1st of 
October, 1880, purchased the demised lands at a sale there­

to) Payne v. Burridge (1844), 12 M. A W. 727. 
(6) Macnaughton v. Wigg (1874), 35 U.C.R. 111.
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of for taxes due for the years 1880 and 1882, it was held 
that such lessee could not hold the title so acquired against 
the lessors and a subsequent mortgagee, as the lessees were 
both bound under their covenant to pay the taxes for 
which the land was sold(c).

A lessee covenanted in a lease made pursuant to the 
Act respecting Short Forms of Leases, to pay all taxes 
“to be charged upon the said demised premises or upon 
the said lessor on account thereof.M The premises consisted 
of a building, with a lane in the rear described as being 
“north of the premises hereby demised,” over which the 
lease provided that the lessee might at any time erect a 
building or extension, provided the same was always nine 
feet above the ground, and in accordance with which the 
lane was built over. The lease also provided that if the 
lessors elected not to renew, they were to pay a fair valua­
tion for the building which should at any time be erected 
“on the lands and premises hereby demised and over the 
said lane.” It was held that the words “demised premises” 
in the covenant referred only to the building lot itself, 
and not to the interest in the lane which passed by the 
lease (d).

Under a covenant to pay taxes a lessee has not got the When 
whole term to pay them in, but is liable to pay them when Payable- 
they become due, and they become due when demanded 
by the collector(e).

A breach of a covenant for the payment of taxes will Forfeiture, 
not work a forfeiture, if the taxes are paid before action, 
or even after action and before a statement of claim is 
filed(/).

(c) Heyden v. Castle (1888), 16 Ont. 267.
(d) Janes v. O'Keefe (1896), 26 Ont. 489; 23 Ont. App. 129.
(e) Taylor v. Jermyn (1865), 25 U.C.R. 86.
If) Buckley v. Beigle (1885), 8 Ont. 85.
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A covenant, for the payment of taxes where “assigns” 
are named in the covenant has been held to be a covenant 
that runs with the land(^). It has been held in Nova 
Scotia that a covenant for the payment of taxes, assigns 
not being named, is purely personal, and does not run 
with the land (A).

A tenant for life of property, part of which is produc­
tive and part unproductive, is bound to keep down taxes 
on the whole(t).

Prima facie, a covenant by a tenant to pay taxes is a 
“usual” covenant, and it lies upon the tenant objecting 
to it to shew by competent evidence that it is not so in his 
case, or in this country (/).

Upon a reference to settle the form of lease, under a 
contract by a municipal corporation to demise land owned 
by it to a railway company for a long term of years with 
perpetual right of renewal, evidence of surrounding cir­
cumstances and the practice and usage of conveyancers 
is admissible to enable the referee to decide whether the 
lease should contain a covenant by the lessee to pay muni­
cipal taxes. Upon such a reference the referee is entitled 
to rule as to the evidence to be admitted, and he should 
not be ordered to admit, subject to objection, all evidence 
which may be tendered(k).

When the landlord is liable for the taxes, the tenant 
may deduct any taxes paid by him from the rent due to the

(g) Wiw v. Rustow, [1899] 1 Q.B. 474.
(A) McDuff v. McDougall (1889), 21 N.8.R. 250.
(t) Hiscoe v. Van Dearie (1858), 6 Gr. 438; Gray v. Hatch 

(1871), 18 Gr. 72; In re Denison, Waldie v. Denison (1893), 24 
Ont. 197.

(/) In re Canadian Pacific Railway Co. and City of Toronto 
(1902), 4 Ont. L.R. 134.

(fc) In re Canadian Pacific Railway Co. and the City of Toronto 
(1900), 27 Ont. App. 54.
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landlord (1). In Ontario, this is provided by section 26 of 
the Assessment Act (m), which is as follows :

26. Any occupant may deduct from hie rent any taxes paid by 
him, if the same could also have been recovered from the owner, or 
previous occupant, unless there is a special agreement between the 
occupant and the owner to the contrary.

It has been held that this section authorizes a tenant 
to deduct taxes paid by him from his rent, only when he 
can be compelled to pay them; and if for any reason the 
collector has no right to collect them, as for example, where 
no valid demand has been made, the tenant has no right to 
deduct them(«).

In Ontario, it is provided by statute that the special 
rate levied by by-law, in cities, towns and villages, for the 
expenses of the employment of night watchmen, shall, as 
between the landlord and tenant of any premises comprised 
within the limits defined by the by-law, be borne by the 
tenant, for the period of time of his occupation, unless 
there is an express agreement to the contrary(o).

It is provided by statute that when a tenant is required 
to pay the costs of taking down, altering or removing 
fences, under the Act respecting Snow Fences{p), he may 
deduct the same from the rent payable by him, unless he 
has agreed with his landlord to pay them. Section 2 of 
the Act is as follows :

3. In case the owner or occupant refuses or neglects to take 
down, alter, or remove the fence, and to construct such other fence 
as required by the council, the council may, after the expiration of 
two months from the time the compensation to be paid by the 
council has been agreed upon or settled by arbitration, proceed to 
take down, alter, or remove the old fence and construct the other

Night
watchmen.

(l) See chapter XII.
(m) R.8.O. (1897), c. 224.
(n) Carson v. Veitch (1885), 9 Ont. 706; see Chamberlain v. 

Turner (1881), 31 U.C.C.P. 490.
(o) R.8.O. (1897), c. 223, s. 548, sub-sec. 2 (d).
(p) R.8.O. (1897), c. 240.

BELL—25
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Nuisances.

description of fence which has been approved of by the council, and 
the amount of all costs and charges, thereby incurred by the council 
over and above the amount of compensation agreed upon or settled 
by arbitration, may immediately be recovered from such owner or 
occupier, by action in any Division Court having jurisdiction in the 
locality, and the amount of the judgment in favor of the munici­
pality obtained in such Court, shall, if not sooner paid, be, by the 
clerk of the municipality, placed upon the next collector’s roll as 
taxes against the lands upon or along the boundaries of which the 
fence is situate, and after being placed upon the collector’s roll, 
shall be collected and treated in all respects as other taxes imposed 
by by-laws of the municipality; when a tenant or occupant, other 
than the owner, is required to pay the aforesaid sum, or any part 
thereof, the tenant or occupant may deduct the same, and any costs 
paid by him, from the rent payable by him, or may otherwise re­
cover the same, unless the tenant or occupant has agreed with the 
landlord to pay the same.

Under the Public Health Act(q), the expenses of the 
abatement of nuisances recoverable from a tenant, may be 
deducted from the rent payable by him, in the absence of 
an agreement that he shall pay them. This is provided by 
section 113 of that Act, which is as follows :

113. (1) Any costs or expenses recoverable rrom an owner of 
premises under this Act, or under any provision of law in respect 
of the abatement of nuisances, may be recovered from the occupier 
for the time being of such premises; and the owner shall allow 
such occupier to deduct any moneys which he pays under this enact­
ment out of the rent from time to time becoming due in respect of 
said premises, as if the same had actually been paid to such owner 
as part of said rent. But no such occupier shall he required to pay 
any further sum than the amount of rent for the time being due 
from him, or which, after demand of such costs or expenses from 
such occupier, and after notice not to pay his landlord any rent 
without first deducting the amount of such costs and expenses, 
becomes payable by such occupier, unless he refuses truly to disclose 
the amount of his rent, and the name and address of the person 
to whom rent is payable ; and the burden of proof that the sum 
demanded from such occupier is greater than the rent due by him 
at the time of such notice, or which has since accrued, shall be on 
such occupier.

(ç) R.8.O. (1897), c. 248.
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(2) Nothing in this section contained shall atlect any contract 
between any owner or occupier of any house, building or other 
property whereby it is, or may be, agreed that the occupier shall 
pay or discharge all rates and dues and sums of money payable in 
respect of such house, building or other property, or affect any 
contract whatever between landlord and tenant.

The statute permitting a tenant to deduct taxes from Term in 
his rent has no application to a lessee from a municipal perpetuity* 
corporation, as it applies only to taxes which can be legally 
recovered from the owner ; and it does not apply to the case 
of a term held in perpetuity(r).

Under this section a tenant is not at liberty to deduct 
from the rent and to compel his landlord to pay taxes for 
which the tenant and others were jointly assessed for a 
year prior to his existing tendency (s).

Where a tenant, after paying the property tax upon When 
land occupied by him, pays full rent to his landlord without jjjjJjjJ1* 
producing the collector’s receipt or claiming deduction, he claimed, 
is not entitled to recover from his landlord the amount so 
unnecessarily paid. Thus, where an occupier of lands hav­
ing, during the course of twelve years, paid to the collector 
of taxes the landlord’s property tax, and the full rent as it 
became due to the landlord, without claiming any deduc­
tion on account of the tax so paid, it was held that the occu­
pier could not recover back from the landlord any part of 
the property tax so paid(t)-

Where a lessee occupied the premises for four years, 
paying taxes for three years without objection, but when 
sued for rent which subsequently accrued, he claimed to

(r) In re Canadian Pacifia Railway Co. and the City of Toronto 
(1902), 4 Ont. L.R. 134.

(e) Meehan v. Pears (1899), 30 Ont. 433; Heyden v. Castle 
(1888), 15 Ont. 257, discussed.

(#) Denby v. Moore (1817), 1 B. & Aid. 123; 18 R.R. 444; 
see also McAnnany v. Tickell (1864), 23 U.C.R. 499; Aldwell v.
Hanath (1857), 7 U.C.C.P. 9.
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Statute of 
Limitations.

set-off such taxes on the ground that as the agreement made 
no provision for them, and could not be added to by oral 
evidence, they must fall upon the landlord, it was held 
that having made the payment voluntarily in pursuance 
of his own agreement, even if it were without considera­
tion, he could not recover back or set-off such payment(u). 
Where a tenant occupied a house for some six years, dur­
ing which period he paid his landlord’s taxes, it was held 
that he could not deduct the taxes paid by him, out of the 
last quarter’s rent, although there was no agreement as to 
payment of taxes between him and the landlord (v).

It has been held that a tenant who covenants to pay 
rent without any deduction cannot claim a deduction for 
taxes paid by him (tv).

If a tenant’s goods are distrained for taxes payable by 
the landlord, the tenant may recover as damages from the 
latter, the amount he was required to pay to remove the 
distress, but not consequential damages (z).

The payment of taxes by a tenant is not payment of 
rent within the meaning of the Real Property Limitation 
Act(y) ; and if no rent is paid, the mere payment of taxes 
will not prevent the statute from running against the land­
lord^).

(u) McAnnany v. Tickell (1864), 23 U.C.R. 499.
(t>) Wade v. Thompson (1862), 8 C.L.J., O.S. 22.
(ic) Grantham v. Elliot (1838), 6 0.8. 192.
(®) Smith v. Franklin (1892), 12 C.L.T. 414.
(y) R.S.O. (1897), c. 133.
(g) Finch v. Qilray (1889), 16 Ont. App. 484.



CHAPTER XVI.

INSURANCE.

A tenant of glebe lands, under a lease containing a incurable 
covenant for further renewal, who continues in possession llltt,rMt 
after death of the lessor, and after the induction of his 
successor, against the latter’s will, has no insurable interest, 
the successor not being bound by the covenant(o).

A policy of fire insurance is a contract of indem- Indemnity. 
nity(fr). And where a lessee, in pursuance of a covenant 
in his lease, rebuilds and restores premises which have 
been damaged by fire, the lessor cannot, as against his own 
insurers, claim or retain the amount of a policy of insur­
ance effected by himself on the damaged premises (c).

Where a tenant for life of a certain house, insured it Tenant for 
against fire, and the house having been burned, the in- life' 
surers paid her the amount of the policy, and on her death, 
the remainder-man laid claim to the insurance, it was held 
that the tenant for life not having been under any legal 
obligation to insure, nor to restore in case of fire, yet had 
an insurable interest, and having insured out of her own 
moneys for her own benefit, the resulting fund belonging to 
her estate(d).

A lessee of premises who acquires the reversion during 
the term, and takes out a policy of fire insurance on the 
buildings in addition to the policy previously effected by 
the lessor, with the knowledge and consent of the insurers,

(а) Bhaw v. Phoenix Insurance Co. (1870), 20 U.C.C.P. 170.
(б) West of England Fire Insurance Co. v. Isaacs, [1896] 2 

Q.B. 377.
(c) Darrell v. Tihbitts (1880), 6 Q.B.D. 560.
(fi) In re Estate Busan Curry (1900), 33 N.8.R. 392.
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is entitled in case of loss by fire to the proceeds of the first 
policy as against an attaching creditor of the lessor(e).

A lessor, who insures tlie premises on his own account, 
is not bound, in the absence of an express stipulation, to 
lay out the moneys he receives under the policy in re­
building (/).

Under a covenant to repair, a lessee is bound to rebuild 
premises destroyed by fire, unless his liability is expressly 
limited in that behalf, even if the lessor has insured the 
premises and received the insurance moneys(gr).

Where the lessee of goods covenanted to restore them 
to the lessor “at the expiration of the term in as good 
order as they then were, reasonable wear and tear ex­
cepted,” and the goods during the term were destroyed 
by fire, without the lessee’s default, it was held that the 
exception, iCreasonable wear and tear excepted” referred 
to the order and condition of the goods so as to exclude 
bad repair, breakage, etc., not arising from reasonable 
wear and tear, but did not amount to a guarantee of the 
continued existence of the goods (à).

Where there is a covenant on the part of the lessee to 
insure the demised premises in the name of the lessor, or 
in the joint names of the lessee and lessor, an insurance 
effected in the name of the lessee alone is a breach of the 
covenant (t). But an insurance affected in the name of the 
lessor is not a breach of a covenant by the lessee to insure 
in their joint names(j).

(e) Langclier v. Charlebois ( 1903), 34 S.C.R. 1.
(/) Leeds v. Cheetham (1827), 1 8im. 146; 27 R.R. 181; 

Edwards v. West (1878), 7 Ch. D. 858.
(j/) Leeds v. Cheetham (1827), 1 Sim. 146; 27 RJL 181. Tin- 

ordinary statutory covenant to repair contains an exception as to 
damage by fire, lightning and tempest ; see chapter XVIII.

(h) Chamberlen v. Trenouth ( 1873), 23 U.C.C.P. 497.
(i) Penniall v. Harborne (1848), 11 Q.B. 368.
(/) Havens v. Middleton ( 1853), 10 Hare 641.
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Where there is a continuing covenant, such as a coven­
ant to insure, an act which implies a waiver of breaches of 
the covenant does not operate as a license to commit sub­
sequent breaches ( k ). Thus, where a lessee of buildings 
covenanted in the lease “to insure and continue insured” 
such buildings in the joint names of himself and the lessor, 
and the lessee insured in his own name singly, but shewed 
the policy to the lessor, who approved of it, and afterwards 
assigned the reversion, it was held, in an action by the 
assignee for a forfeiture, that the covenant to insure in 
the joint names was a continuing covenant, and was not 
waived by the conduct of the lessor, except as to past 
breaches (l).

A covenant to insure and keep insured the buildings 
on the demised premises, is a covenant that runs with the 
land(m). So, a covenant by the lessee to insure in the 
name of the lessor, the insurance moneys to be expended 
in the erection of new buildings, runs with the land, and 
an action will lie on it against the assignee of the lessee(n).

The court has power to relieve a tenant against a for­
feiture for breach of a covenant to insure. This is provided 
in Ontario by section 30 of the Judicature Act{o), which 
is as follows :

30. The High Court shall have power to relieve against a for­
feiture for breach of a covenant or condition in any lease to insure 
against loss or damage by tire, where no loss or damage by fire has 
happened, and the breach has, in the opinion of the Court, been 
committed through accident or mistake, or otherwise without fraud 
or gross negligence, and there is an insurance on foot at the time

(fc) Doe d. Mutton v. Gladwin (1845), 6 Q.B. 953.
(l) Ibid.
(m) Vernon v. Smith (1821), 6 B. A A. 1; 24 R.R. 257.
(n) Douglass v. Murphy (1868), 16 U.C.R. 113.
(o) R.S.O. (1897), c. 61.

Waiver of 
breach.

Covenant 
runs with 
the land.

Relief
against
forfeiture.
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of the application to the Court, in conformity with the covenant to 
insure, upon such terms as to the Court may seem fit.

Prior to the passing of the statute (00) on which this 
section is founded, courts of equity refused to grant re­
lief on a forfeiteure for breach of a covenant to insure (p).

(00) 20 Viet. c. 28, s. 5.
(p) Green v. Bridges (1830), 4 Sim. 96.



CHAPTER XVII.

WASTE.

Waste, in law, is anything done or permitted by a ten- Waste, 
ant in the nature of a permanent injury to the inheritance, 
not occasioned by the act of God or a public enemy. It 
is a spoil or destruction in houses, gardens, trees, or other 
corporeal hereditaments, to the dishersion of him that hath 
the remainder or reversion in fee simple or fee tail (e).

Waste is either voluntary, or permissive; voluntary Voluntary 
waste is occasioned by an act of commission, as for ex- °"^„fvecr 
ample pulling down buildings, or cutting down timber 
trees; Permissive waste results from something left un­
done or omitted, such as allowing buildings or fences to 
decay or fall for want of necessary repairs.

Voluntary waste was further distinguished by courts Equitable 
of law and courts of equity. If an estate were granted W1,te- 
to a tenant for life without impeachment of waste, courts 
of equity would interfere to restrain wanton destruction, 
or malicious waste, which would have been excused at law, 
by reason of the words “without impeachment of waste,’’ 
and hence this description of waste came to be known as 
Equitable waste.

By section 58(2) of the Judicature Act, it has been Without im- 
provided that “an estate for life without impeachment of 
waste shall not confer or be deemed to have conferred 
upon the tenant for life any legal right to commit waste 
of the description known as equitable waste, unless an in­
tention to confer such right shall expressly appear by the 
instrument creating such estate”(6). So that now, both

(а) 2 Blackstone, p. 281.
(б) R.S.O. (1897), c. 61, e. 68 (2).
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at law and in equity, the words “without impeachment of 
waste,” contained in an instrument creating a life estate, 
do not enable a life tenant to commit equitable waste.

Meliorating waste consists of acts which may be in­
jurious to the inheritance by increasing the burden upon 
it or impairing the evidence of title, but which really in­
crease the value of the property, and are not punishable 
or restrainable unless substantial damage is proved(c).

A tenant is liable for voluntary waste, even in the ab­
sence of an express covenant against waste generally, or 
against the commission of specific acts of waste, and 
threatened or apprehended waste may be restrained by 
injunction (d).

It is provided by statute that “a tenant by the curtesy, 
a dowress, a tenant for life, or for years, and the guardian 
of the estate of an infant, shall be impeachable for waste, 
and liable in damages to the person injured”(e).

A testator seized in fee of land, subject to a mortgage 
to secure an annuity for his wife, devised the land for life, 
remainder over in fee. After his death the life tenant 
continued to pay the annuity to the widow, and sold the 
timber on the land, claiming the right to do so on account 
of her payments on the annuity ; and the purchaser having 
begun to cut the timber, an action was commenced by the 
remainder-man to restrain waste. It was held that the 
periodical payments of the annuity must be treated partly 
as interest which the tenant for life had to pay, and partly 
as principal for which she would have a charge on the

(e) Doherty v. Allman (1878), 3 App. Cas. 709; but see West
Ham Central Charity Board v. East London Waterworks Co., 11900]
1 Ch. 624, at p. 639.

(d) R.S.O. (1897), c. 61, s. 58 (9) ; Cray v. McLennan (1885),
3 Man. L.R. 337.

(«) 0 Edw. I., c. 5 (Statute of Gloucester) ; R.S.O. (1897), 
vol. III., c. 330, s. 21.
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inheritance, in the proportion which the value of life 
estate bore to the value of the reversion (/).

It is further provided that “tenants iu common, and 
joint tenants, shall be liable to their co-tenants for waste, 
or, in the event of a partition, the part wasted may be 
assigned to the tenant committing such waste, at the value 
thereof to be estimated as if no such waste had been com­
mitted”^).

It is also provided that “lessees making or suffering 
waste on the demised premises without license of the les­
sors, shall be liable for the full damage so occasioned’’(h).

A tenant for a term of years is liable for both permis­
sive and voluntary waste, even in the absence of a covenant 
to repair(i). It has been held in Ontario, that in the ab­
sence of an express covenant to repair a lessee is not liable 
for permissive waste, and an accidental Are, by which the 
leased premises are burnt, is permissive not voluntary 
waste (j).

A tenant for life is liable for permissive waste, if he is 
expressly bound to keep premises in repair(t'), but not 
otherwise (1).

A tenant at will, or a tenant from year to year is not

[f) Whiteaell v. Reece (1003), 5 Ont. L.R. 362; Yatea v. Yatea 
(1860), 28 Beav. 637, followed.

(g) 13 Edw. I., c. 22 (Statute of Westminster the Second); 
R.8.O. (1897), vol. 111., c. 330, s. 22.

(A) 62 Henry III., c. 23 (Statute of Marlebridge) ; R.S.O. 
(1897), vol. III., c. 330, s. 23; c. 342, s. 22.

(♦) Yellowly v. Gower (1856), 11 Ex. 274, at p. 294; Davies 
v. Davies (1888), 38 Ch. D. 499.

(/) Wolfe v. McGuire (1897), 28 Ont. 46.

(Jk) Woodhouse v. Walker (1880), 6 Q.B.D. 404.

(l) In re Cartwright (1889), 41 Ch. D. 532.

Tenant in 
common.

Tenant for 
life.

Tenant at 
will.
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liable for permissive waste, unless bound by a covenant 
to repair(m), but both are liable for voluntary waste(n).

A lessee is liable for waste committed, whether done or 
authorized by him or not, as it is presumed that he had 
power to prevent it(o) ; and although it is possible for 
him to restore the premises to their former condition be­
fore the expiration of the lease(p).

The test whether a particular act amounts to waste is 
whether that act is one which alters the nature of the thing 
demised (q). Acts done which substantially diminish the 
value of the estate, or which increase the burden upon it, 
or which impair the evidence of title, are acts of waste(r). 
Pulling down a house or other building or any part of it, 
even if it be afterwards rebuilt(s), or altering its internal 
structure, is waste(().

But accidental damage to or destruction of buildings, 
without default on the part of the lessee, does not amount 
to waste(w).

It is waste if soil be dug up and removed from the 
surface(v). Digging for gravel, clay, brick-earth, quarry-

(m) Harnett v. Maitland ( 1847), 10 M. & W. 267; Torriano 
v. Young (1833), 6 C. & P. 8; Black more v. White, [1899] 1 Q.B. 
293.

( n ) Burchell v. Hornsby ( 1808 ), 1 Camp. 360.
(o) West Ham Central Charity Board v. East London Wotrr- 

teorks Co., [1900] 1 Ch. 624; 2 Inst. 145.
(p) Queen’s College v. Hallett (1811), 14 East 489; 13 R.K.

293.
(q) West Ham Central Charity Board v. East London Water 

works Co., [1900] 1 Ch. 624; 82 L.T. 85; 48 W.R. 284;
Ch. 257.

(r) Doe v. Burlington (1833), 5 B. * Ad. 507; 39 R.R. 552 
(•) Smyth v. Carter (1851), 18 Beav. 78.
(#) Young v. Spencer (1829), 10 B. & C. 145.
(tt) Manchester Bonded Co. v. Carr (1880), 6 C.P.D. 507;

Bancr v. Bxlton ( 1878), 7 Ch. D. 815.
(e) Whitham v. Kershaw (1880), 10 Q.B.D. 013.
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ing stone or mining coal or other mineral, from pita or 
mines unopened at the date of the lease, is waste, except 
where the materials taken are necessary for the repair of 
the buildings(Mi).

Raising the surface of the land by the deposit of rub- Railing 
bish or other material is waste, if it diminishes the value, 
or produces a substantial alteration in the nature, of the 
property demised(z).

To cut down fruit trees, timber trees, ornamental trees Tree», 
or shade trees is waste, but it is not waste to cut down 
trees that are dead, nor to cut bushes or underwood(y), 
nor to cut timber trees for necessary repairs(z). A lessee 
is entitled to carry away trees, other than timber trees, 
which have been blown down by the wind(o).

Where it was agreed that the lessee should render up 
all improvements but the lease did not bind him to make 
any, it was held that the lease did not confer a right 
to cut the timber standing on the demised premises, not­
withstanding the same were wild and in a state of 
nature(6).

What would be considered waste in England is not al­
ways deemed to be waste in this country (c).

In this country, a tenant for life may cut down timber cutting 
in the proper course of good husbandry, if it does not 'tl.'“™r 
diminish the value of the reversion, in order to bring the 
proper proportion of the land under cultivation. The ex-

(to) Co. Litt. 53 b.
(<r) West Ham Central Charity Board v. East London Water­

works Co., [1900] 1 Ch. 624.
(y) Co. Litt 53 a.
(«) Co. Litt 63 b.
(o) Channon v. Patch (1826), 5 B. & C. 897.
(6) Qoulin v. Caldwell (1867), 13 Ur. 493; see also Drake v.

Wigle (1872), 22 U.C.C.P. 341.
(o) Drake ▼. Wigle (1874), 24 U.C.C.P. 406.
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tent to which timber may be cut for such purpose is a 
question of fact for the jury(d). In such a case, if the 
lessee is entitled to cut timber, he is entitled to sell it ( c ).

A tenant, who, for the purpose of rendering the land 
more fit for cultivation, collects the stones therefrom, has 
the property in the stones, and the landlord has no interest 
in them and is liable for their value if he disposes of 
them(f).

In addition to covenants against permissive waste, such 
as covenants to repair and to keep up fences(p), it is 
usual to insert in leases covenants against specific acts of 
voluntary waste. The statutory covenant against cutting 
down timber is as follows :

“And also will not at any time during the said term 
hew, fell, cut down or destroy, or cause or knowingly per­
mit or suffer to be hewed, felled, cut down or destroyed, 
without the consent in writing of the lessor, any timber 
or timber trees, except for necessary repairs, or firewood, 
or for the purpose of clearance as herein set forth.”

The tapping of sugar trees for sugar making is a breach 
of a covenant not to cut down timber, where it has the 
effect of shortening their life or injuring them for timber 
purposes(h). It is a question for the jury whether the 
tapping of trees for sugar making has the effect of destroy­
ing them, or of shortening their life, or injuring them for 
timber purposes(i).

Where the lease of a shop occupied by a jeweller and 
watchmaker contained a covenant by the lessee that he

(d) Saunders v. Breakie ( 1884), 5 Ont. 603; following Drake 
v. Wigle (1874), 24 U.C.C.P. 405.

(e) Lewis v. Godson ( 1888), 15 Ont. 252, disapproving of a 
dictum to the contrary in Saunders v. Breakie (1884), 5 Ont. 603.

(f I Lewie V. Godson (1888), 15 Ont. 252.
(y) See chapter XVIII.
(h) Campbell v. Shields (1879), 44 U.C.R. 449.
(i) Ibid.
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would not make or suffer to be made any alteration to the 
demised premises without the previous written consent of 
the lessor, it was held that some limitation must be placed 
on the words of the covenant; and that the erection of a 
large clock, affixed without tile consent of the lessor, to 
the exterior of the wall of the house by means of bolts 
driven into it, was not a breach of the covenant, and con­
sequently that a mandatory injunction to compel the re­
moval of the clock ought not to be granted. The word 
“alteration” in the covenant is limited to alterations which 
would affect the form or structure of the building. The 
exceptions from such a covenant include not only things 
absolutely essential to the carrying on of the business, but 
also things fixed to the premises for the purpose of carry­
ing on the business in a reasonable, ordinary and proper 
way(j).

A lessee is not guilty of committing waste, as against 
his lessor, if the acts done are expressly sanctioned by the 
terms of the lease(k).

An action for waste will lie, although there is an ex­
press covenant to repair, as the remedies are cumulative ; 
but a breach of a covenant to repair, not amounting to 
waste, is not sufficient to sustain an action of waste. To 
maintain such an action, the plaintiff must have a vested 
interest in the reversion at the time the waste was com-
mitted(l)-

A landlord may maintain trespass against his tenant 
for the value of the timber trees cut down and carried 
away by him, although the landlord is not in actual pos­
session (m).

(/) Bickmore v. Dimmer, [1903] 1 Ch. 158.
(k) Meuse v. Cobley, [1892] 2 Ch. 253.
(l) Crawford v. Buy g (1886), 12 Ont. 8.
(m) Cheatnut y. Day (1838), 6 O.S. 637.

Cumulative
remedies.
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REPAIRS.

As between the parties to the lease for a term of years 
or from year to year, there is no obligation on the part 
of the landlord to do repairs during the term(o). In the 
absence of any stipulation on the part of the lessor to re­
pair, a lessee of a house must take it as it stands, and can­
not compel the lessor to put it into a condition fit for 
habitation (6),

But in the case of weekly tenancies, it would seem, there 
is an. implied covenant on the part of the landlord 
to keep the premises in repair(c), and he is liable for 
damages occasioned by his failure(d).

In the event of the premises being destroyed by fire 
during the term the landlord is not bound to rebuild 
them(e), even though he has received the insurance there- 
toHf).

Under a demise of a furnished house it has been 
held that there is an implied condition that it shall be 
reasonably fit for immediate habitation (g).

A landlord who occupies part of the premises is not liable 
to a tenant for injury caused by the escape of water from a

(e) Gott v. Gandy (1853), 2 E. 4 B. p. 847; Arden v. Pullen 
(1842), 10 M. 4 W. 321.

(b) Chappell v. Gregory (1864), 34 Beav. 260.
(e) Broggi v. Robin» (1898), 14 Times L.R. 439.
(d) Walker v. Hobba (1889), 23 Q.B.D. 458.
(e) Bayne v. Walker (1815), 3 Dow. 233.
(/) Leeds v. Cheetham (1827), 1 Sim. 146; Lofft v. Dennis 

(1859), 1 E. 4 E. 474.
(g) Smith v. Marrable (1843), 11 M. 4 W. 6.
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water-pipp, unless it is occasioned by his negligence (A). Nor 
is he bound to keep the demised part in such repair as to 
render it habitable (<).

Where there is no express covenant to repair, a tenant 
is bound to keep the house wind and water-tight, and to 
make fair tenantable repairs, such as putting in windows 
and doors that have been broken by him O'). But he is not 
compelled to replace doors, windows, or stairs that are 
worn out, or to put on a new roof, or to renew main 
timbers, or to do any substantial repairs(fc).

An express covenant to repair excludes and controls 
an implied covenant to use the premises in a tenantable 
manner (i).

The form of the statutory, covenant to repair provided 
by the Act respecting Short Forms of Leases(m), is as 
follows :

“And also will, during the said term, well and suffici­
ently repair, maintain, amend and keep the said demised 
premises with the appurtenances in good and substantial 
repair, and all fixtures and things thereto belonging, or 
which at any time during the said term shall be erected 
and made by the lessor, when, where and so often as need 
shall be, reasonable wear and tear and damage by fire, 
lightning and tempest only excepted."

The following is the statutory covenant to keep up 
fences :

(A) Carstairs v. Taylor 11871), L.R. 6 Ex. 217; Ross v. Fedden 
(1872), E.R. 7 Q.B. 861; lllake v. Woolf, [1808] 2 Q.B. 426.

(i) Colebeck v. Girdlers' Co. (1876), 1 Q.B.D. 234.
(/) Auicorth v. Johnson (1832), 5 C. & P. 230; .*each T. 

Thomas (1835), 7 C. * P. 327.
(fc) Ibid.
(1) Standen v. Christmas (1847), 10 Q.B. 135; Crawford V. 

Bugs (1886), 12 Ont. 8.
(ro) R.8.O. (1807), c. 125.

Inability 
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Covenant 
to repair.

nm^-26
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“And also will, from time to time, during the said 
term, keep up fences and walls of or belonging to the said 
premises, and make anew any parts thereof that may re­
quire to be new-made in a good and husband-like manner 
and at proper seasons of the year.”

The statutory covenant that the lessee will repair ac­
cording to notice, and that the lessor may enter and view 
state of repair, is as follows:

“And it is hereby agreed that it shall be lawful for 
the lessor and his agents, at all reasonable times during 
the said term, to enter the said demised premiss to ex­
amine the condition thereof ; and further, that all want of 
reparation that upon such views shall be found, and for 
the amendment of which notice in writing shall be left at 
the premises, the said lessee, his executors, administrators 
and assigns will, within three calendar months next after 
such notice, well and sufficiently repair and make good 
accordingly, reasonable wear and tear and damage by fire, 
lightning and tempest only excepted.”

The form of the statutory covenant on the part of the 
lessee, that he will leave the premises in good repair, is as 
follows :

“And further the lessee will, at the expiration, or other 
sooner determination of the said term, peaceably surrender 
and yield up unto the said lessor the said premises hereby 
demised, with the appurtenances, together with all build­
ings, erections and fixtures erected or made by the lessor 
thereon, in good and substantial repair and condition, rea­
sonable wear and tear and damage by fire, lightning and 
tempest only excepted.”

No particular form of words is necessary to constitute 
a covenant to repair. Thus, where a lease contained a 
clause that it should be “competent” for the lessee to make 
certain specified repairs, and the lease was declared to be
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on the express understanding that such repairs should be 
made within one year from the date of the said lease, it 
was held that, notwithstanding the word “competent,” 
the lessee in effect covenanted to do the work specified (n).

Where there was a covenant on the part of the lessee 
to do certain specified repairs, the premises “being pre­
viously put in repair and kept in repair” by the lessor, 
it was held that this constituted an absolute and independ­
ent covenant on the part of the lessor to repair(0).

If a lessor has covenanted to repair, notice to him of 
the want of repair is necessary before any liability 
arises (p).

There is an implied license for the lessor to enter upon 
the premises for the purpose of doing repairs in pursuance 
of his covenant, although there is a covenant on the part 
of the lessor for quiet enjoyment(g). But if there is no 
covenant on the part of the lessor to repair, he is not en­
titled to enter for the purpose of doing repairs(r)

An action may be maintained by a lessee against a 
lessor for a breach of a verbal warranty made by the latter 
that the drains were in good order at the time the lease 
was made. Thus, in Dc Lassalle v. Guildford, the plain­
tiff and the defendant negotiated for the lease of a house 
by the latter to the former. The terms were arranged, 
but the plaintiff refused to hand over the counterpart that 
he had signed unless he received an assurance that the 
drains were in order. The defendant verbally represented 
that the drains were in good order, and the counterpart was 
thereupon handed to him. The lease contained no refer-

(n) McDonald v. Cochrane (1856), 6 U.C.C.P. 134.
(0) Cannock v. Jones (1849), 3 Ex. 233.
(p) Makin v. Watkinson (1870), L.R. 6 Ex. 25.
(4) Saner v. Iiilton (1878), 7 Ch. D. 815.
(r) Barker v. Barker (1829), 3 C. & P. 557.

Covenant 
by lessor.

Breach of 
warranty 
by lessor.
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ence to drains. The drains were not in good order, and 
an action was brought to recover damages for breach of 
warrantry, in which it was held that the representation 
made by the defendant as to the drains being in good order 
was a warrantry which was collateral to the lease, and for 
breach of which an action was maintainable(s).

The lessor, in a lease of a yard and wharf covenanted 
to put the wharf into good and sufficient repair on or be­
fore a given day, and a memorandum was afterwards 
drawn up by the lessor and signed by him and the lessee 
as follows: “Work to be completed to put wharf in good 
repair, two stringers, and one stringer to be put into place ; 
all that part of wharf not planked to be planked with new 
plank, and all the broken plank or holes to be repaired 
with sound plank.” The lessee signed this memorandum 
before examining the wharf, and on the lessor’s represen­
tation that it was all right. These repairs were executed, 
but about a month afterwards the wharf fell in, apparently 
by reason of the defective state of the caps on which the 
stringers rested. It was held that the memorandum did 
not control or modify the covenant, and that the lessee 
was entitled to recover for the damage sustained by the 
wharf not having been put into good repair(t).

A covenant by the lessee to keep premises in repair 
“from and after” their repair by the lessor, or “the same 
being first put in repair” by him, is a dependent coven­
ant, and the whole premises must be put in repair before 
the lessee can be called on to repair any part of them(u).

Where the lease contains a covenant to repair and a 
covenant to repair on notice, or within a specified time

(») De Lasaalle v. Guildford, [1901] 2 K.B. 215.
(f) Snarr v. Heard (1871), 21 U.C.C.P. 473.
(u) Neale v. Ilatcliffe (1850), 15 Q.13. 910; Coward v. Gregory 

(1866), L.R. 2 C.P. 153.
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after notice, these covenants are construed ns independent, 
and where in such a ease a notice has been given to re­
pair, the former covenant may be enforced even before the 
expiration of the notice(v).

Where a notice is given to repair, and the lessee makes 
an offer to sell his interest in the premises to the lessor, 
the notice is suspended until the negotiations come to an 
end(u>).

The obligation of a lessee under a covenant to erect 
certain buildings on the land demised within a given time, 
and also to keep them in repair during the term, is divisible, 
and the obligation to repair is a continuing one, and is 
broken, although the buildings are never completed x).

A covenant to repair or to keep in repair is a continu­
ing covenant, and a breach of it is a continuing breach, and 
the recovery of judgment in one action is no bar to a sub­
sequent action on the same covenant (g).

A covenant to put premises in repair and a covenant 
to leave them in repair are not continuing covenants, and 
damages must be assessed for breaches of them once for 
all(z).

On a covenant to leave premises in repair, no action 
will lie until the end of the term (a).

Where a lessee continues in possession as a yearly ten­
ant, after the expiration of a lease containing a covenant 
by him to repair, a similar obligation will be implied in 
the yearly tenancy(6).

Divisible
covenants.

Continuing
covenants.

Covenant
implied.

(v) Doe v. Meux (1825), 4 B. & C. 606; 28 R.R. 426.
(w) Hughes v. Metropolitan Railway Co. (1877), 2 App. Cas. 

439.
(a?) Jacob v. Down, [1900] 2 Ch. 166.
(y) Coward v. Gregory (1866), L.R. 2 C.F. 153.
(z) Cole v. Buckle (1868), 18 U.C.C.P. 286; Coward v. Gregory 

(1866), L.R. 2 C.P. 163.
(a) Platt on Covenants, p. 289.
(b) Hett v. Janzen (1892), 22 Ont. 414.



406 TERMS OF THE RELATIONSHIP.

Compliance.

Fixtures.

The lessee is not liable on a covenant to repair in a 
lease given for an illegal purpose (c).

The extent of the repairs which is necessary and suf­
ficient to constitute a substantial compliance with a coven­
ant to repair, depends on the condition of premises at the 
time of the demise, or at the time when the covenant to re­
pair comes into force(d).

If premises consist of an old house, a lessee is only 
bound to keep it up as an old house, and not to give it 
greater value at the end of the term than it had at the 
beginning(e). A lessee is not bound under a covenant to 
repair to renew buildings that are in a dilapidated condi­
tion. If a tenant takes a house which is of such a kind 
that by its own inherent nature it will in course of time 
fall into a particular condition of disrepair, the effects of 
that result are not within the tenant’s covenant to re- 
pair(Z).

Under the statutory covenant to repair, the tenant is 
bound to keep in repair, not only the demised premises, 
but also all fixtures and buildings erected or placed there­
on during the term which he had a right to erect or place 
there (g).

A covenant to repair and keep in repair, and “the said 
premises so repaired, with all things which, at any time 
during the term, should be fixed or fastened to, or set up, 
in, or upon the premises, at the expiration of the tenu 
peaceably to yield up, with all and singular the fixtures 
thereto belonging, in as good condition as the same were

(c) Hickey v. Sciutto (1903), 40 C.L.J. 125.
(d) Proudfoot v. Hart (1890), 25 Q.B.D. 42.
(e) Outteridge v. Munyard (1834), 1 Moo. & R. 334.
(f) Wright v. Lawson (1903), W.N. 108, following Lister v. 

Lane, [1893] 2 Q. B. 212.
(g) Holdernes8 v. Lang ( 1886), 11 Ont. 1.
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at the execution of the lease,” extends to a building rest­
ing on blocks of wood, not let into the ground, also to a 
building resting on stumps, and, and also to a building 
laid on a scantling and old posts not let into the ground, 
all placed on the demised premises during the term (it).

Under the statutory covenant to repair, the tenant is 
bound to keep in repair not only the demised premises but 
also impliedly all irremovable fixtures and things erected 
or made during the term which he had a right to erect 
or make(i).

If a lessee has entered into an unqualified covenant to Destruction 
repair and keep in repair, and I he demised premises are by aVe™186" 
afterwards destroyed by fire, he is liable to rebuild them 
at his own cost, although the landlord had insured them 
and received the insurance money(/).

By a notarial lease the lessees covenanted to deliver to the Negligence 
lessor certain premises in the city of Montreal at the expira- of lce8ce- 
tion of their lease ‘ ‘ in as good order as the same were at the 
commencement thereof, reasonable wear and tear and acci­
dents by fire excepted.” During the term the premises 
were destroyed by fire. In an action brought by the lessor 
to recover the cost of reconstructing the premises and re­
storing them to good order and condition, less the amount 
received from insurance, it was held that the lessees were 
not responsible for the loss, as the destruction of the 
premises was an accident by fire within the terms of the 
exception contained in the lease, although it may have 
been caused by their negligence(fc).

Under a covenant to “return the mill to the lessor ai

\h) Allardice v. bitten (1861), 11 U.C.C.P. 278.
(i) Holderness v. Lang (1886), 11 Ont. 1; Argles v. McMath 

(1895), 26 Ont. 224; 23 Ont. App. 44.
(/) Leeds v. Cheetham (1827), 1 Sim. 146; 27 R.R. 181; Lofft 

v. Dennis (1859), 1 E. A E. 474.
(k) Eva** v. Skelton (1889), 16 8.C.R. 637.
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the dose of the season in as good order as could be ex­
pected considering wear and tear of machinery,” and the 
mill was destroyed by fire during the term owing to the 
lessee’s negligence, the lessee was held liable for the 
loss(i).

Re-building. By a lease of property in a town, the lessor agreed to 
erect the outside of a frame building, and bound himself 
in case of its being destroyed by fire, to rebuild to the same 
extent, or in default the rent reserved to cease. After­
wards the house was burnt down, and in the interval the 
municipal council had by by-law prohibited the erection 
of frame buildings in that locality. The lessee refused to 
pay rent until the lessor rebuilt, and the lessor then filed 
a bill to cancel the lease, as it had become impossible for 
him to carry out his agreement. The court refused this 
relief ; but on a submission in the answer, directed a refer­
ence to the master to fix a proper rent to be paid, upon 
the lessor rebuilding with brick, with costs to be paid by 
the plaintiff(m).

Under a covenant by the lessee to build a barn on the 
demised premises, the lessor in absence of express stipula­
tion is not entitled to select the site where it is to be 
built(n).

Reasonable It has been held that damages done to a wharf by the 
and action of ice forced against it by a high wind, is not within 

the clause of “reasonable wear and tear, and damage by 
fire and tempest excepted”(o). In such a case, the non­
repair of the wharf is a continuing breach of the covenant

(I) Klock v. Lindsay, Lindsay v. Klock (1898), 28 8.C.R. 453; 
following Murphy v. Labbé (1897), 27 S.C.R. 126.

(to) Williams v. Tyas (1855), 4 Gr. 533.
(n) Campbell v. Simmons (1869), 15 Gr. 506.
(o) Thistle v. Union Forwarding Co. (1880), 29 U.C.C.P. 76.

MM
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to repair and to repair after notice, of which an assignee 
may take advantage (p).

In this country, the removal of a fence on a farm from 
one place to another, is not per se, as a matter of law, a 
breach of a covenant to repair and keep fences in repair; 
and whether it is so or not would be a question of fact 
under the circumstances of each case. Where the lessor 
accepted rent after such a removal, with knowledge of it, 
this was held to be a waiver of the forfeiture, if any, and 
that he could not afterwards claim to re-enter for the con­
tinuance of the fence in its altered position as a breach of 
the covenant(q).

Making an opening in a brick wall for the purpose of 
a doorway is a breach, but not a continuing breach, of the 
covenant to repair (r).

It is no defence to an action for rent that the house Rent pay- 
became unfit for habitation in consequence of the roof ad-
mitting water, and for want of sufficient drainage, whereby unfit fo.r

., , _ , , habitation,
the said house became wet, damp, unwholesome, noisome,
and offensive, of which the lessor had notice, although the 
lessee quitted the premises before the commencement of 
the time for which rent was demanded(s).

The fact that a tenant has been evicted from part of Eviction, 
the demised premises does not relieve him from liability 
upon his covenant to repair, even if he has been evicted by 
the landlord(t), and although the tenant has in conse­
quence given up possession of the remainder of the 
premises (u).

(p) Thistle v. Union Forwarding Co. (1880), 29 U.C.C.P. 76.
(q) Leighton v. Medley (1882), 1 Ont. 207.
(r) Holderness v. Lang (1886), 11 Ont. 1.
(») Denison v. Nation (1862), 21 U.C.R. 67.
(f) Newton v. Allin (1841), 1 Q.B. 618.
(u) Morrison v. Chadwick (1849), 7 C.B. 266.
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It is no defence to an action for rent that the lessor 
permitted the premises to be out of repair, contrary to his 
covenant in the lease (v).

Under a covenant to repair and yield up in good repair, 
a lessee is not entitled to delay repairing until the end of 
the term ; but such repairs are to be made as are necessary 
to prevent the buildings from going to destruction, and 
the moment such necessity exists and the lessee fails to 
repair, the covenant is broken (to).

In a lease for eight years the lessee covenanted that he 
would at his own charge place the premises in good order, 
and build a new stable, and would repair and keep re­
paired the fences and gates then erected, or that might be 
erected during the term. On account of these improve­
ments and additions, it was agreed that no rent should be 
paid for the first nine months. It was held that the lessee 
was not obliged to perform his covenant within the first 
nine months ; and it seems to be doubtful whether he should 
have the whole term to do the work, or must do it within a 
reasonable time(x).

Where a tenant had under several leases been in occu­
pation of a farm for about twenty-five years, and in con­
sequence of the dwelling having become unfit for occupa­
tion, he notified the lessor of his intention to give up the 
premises at the end of his term, whereupon it was agreed 
that the lessor should put up a new house, the lessee agree­
ing to accept a new lease for six years, and pay an increase 
in his rent of $150 a year, and to perform some work in 
connection with the building in the summer of the first 
year of the term, and a written lease was executed con­
taining a covenant by the lessor to build a new house “dur-

(v) Wilkes v. Steel (1856), 14 U.C.R. 570.
(w) Perry v. Bank of Upper Canada (1866), 16 U.C.C.P. 404.
(x) Castle v. Rohan (1851), 9 U.C.R. 400.
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ing the said term,” and the lessor insisted that he had the 
whole term within which to put up the house, it was held 
that the circumstances attending the execution of the lease, 
as also the corroboration afforded by the lease itself, war­
ranted the Court in permitting parol evidence to shew that 
the first year of the term was the year in which the house 
was to be erected ; also, that even if the lease was meant to 
be silent as to the year for building, a reasonable time 
would be intended, and that the covenant of the lessee 
being to perform certain work on the building during the 
first summer of the term, and the increase rent being pay­
able for the whole term then created, the first year must 
be considered reasonable (y).

In a lease containing the usual covenant by the lessee Fences, 
to repair fences, the lessor agreed “to build the line fence 
between the demised premises and an adjoining farm 
should the same be required during the currency of the 
lease.” There was no line fence between the farms, but 
that there was a fence upon the adjoining farm about 
twenty-four yards from the boundary line. The lessee 
contended that this fence was out of repair in consequence 
of which damage had been done to his crops by cattle, and 
that the stipulation as to the line fence being “required 
during the currency of the lease, * ’ was fulfilled by the fence 
being out of repair. It was held that no liability could ac­
crue under the lessor's covenant until something occurred to 
disturb the state of things existing at the time the lease 
was made, and that the covenant was designed to meet 
such contingency as the refusal of the adjoining owner to 
allow entry on his land to repair the fence, or his requir­
ing the line fence to be built (z).

Where the lessor after the making of a lease contain-

(y) Bulmer v. Brumwell (1888), 13 Ont. App. 411.
(z) Houston v. McLaren (1888), 14 Ont. App. 103.
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ing a covenant to repair, directs the lessee to take down 
and remove a fence he cannot set up the covenant to re­
pair as to that act(a).

A covenant to repair runs with the land, and is binding 
on the assignees, although they are not expressly men­
tioned^).

A covenant on the part of the lessor to repair runs 
with the land and a lessee may maintain an action for a 
breach thereof against the assignee of the reversion, but 
not against a mere assignee of the rent. Thus, where the 
plaintiff sued the defendants who were assignees of the 
rent for the term which plaintiff was to enjoy, on a cove­
nant by his lessor to repair, as being a covenant running 
with the land, it was held that they were not liable, for 
they had no reversion, and the covenant would not run 
with the rent(c).

The liability of a lessee under an express covenant to 
repair, as under an express covenant to pay rent, is un­
affected by an assignment of the term(d).

An assignee of the term is liable on his assignor's 
covenant to repair, as on other express covenants, only for 
breaches happening while he is assignee, and by assigning 
over, even to a pauper, he may get rid of his future 
liability(e).

The liability of an assignee of the lease under a cove­
nant to repair ceases upon an assignment by him for 
breaches occurring thereafter(f), but not of his liability

(a) Wùrotl v. Pickard (1865), 25 U.C.R. 307.
(b) Perry v. Bank of Upper Canada ( 1866), 16 U.C.C.P. 404.
(c) McDougall v. Ridout (1861), 9 U.C.R. 239.
(<i) Brett v. Cumberland ( 1618), Cro. Jac. 521 ; notes to 

Spencer's Case, 1 Smith L.C., 11th ed., p. 73.
(e) Taylor v. Shum (1797), 1 B. & P. 21 ; 4 R.R. 769; Spen­

cer’s Case, 1 Smith L.C., 11th ed., p. 73.
(f) Crawford v. Bugg (1886), 12 Ont. 8.



for breaches already committed during his interest ; and 
in respect of such breaches, there is an implied contract 
on the part 1 each successive assignee to indemnify the 
original lessee(gf). There is, however, no such liability on 
the part of a sub-lessee of an assignee(/i).

A covenant to repair and paint made by the lessee with 
the lessor and a stranger jointly was held to run with the 
land and to bind an assignee of the lessee (i).

A landlord is not entitled, on a breach of a covenant to 
repair, to enter and do the repairs himself at the tenant’s 
expense unless expressly authorized so to do, and his only 
remedy, apart from his right of re-entry, is an action for 
damages, as specific performance will not be decreed(j).

Apart from statute, no notice or demand is necessary 
before action upon a forfeiture, where there is a power 
of re-entry in the lease upon breach of a covenant to re­
pair^).

It is provided by statute that a right of re-entry or 
forfeiture for a breach of any covenant in a lease, (with 
certain exceptions which, however, do not include a cove­
nant to repair) shall not be enforceable by action or other­
wise until the lessor shall have served a notice specifying 
the particular breach complained of, and requiring the 
lessee to remedy it, and to make compensation in money 
and until the lessee fails within a reasonable time to 
remedy the breach and to make compensation(i).

Consolidated Rule 571, though not so limited in express 
terms, must be construed so as to be confined to cases in

{g) Moule v. Garrett (1872), L.R. 5 Ex. 132; 7 Ex. 101.
(h) Bonner v. Tottenham Building Society, [1899] 1 Q.13. 161.
(i) Wakefield v. Broun (1846), 9 Q.B. 209.
(/) Hill v. Barclay (1810), 16 Vea. 402; 18 Vea. 56; 11 R.R. 

147.
(k) Connell v. Power (1864), 13 U.C.C.P. 91.
(l) R.S.O. (1897), c. 170, a. 13; aee chapter XXVI., aection vii.

Breach of 
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Notice
neceasary.

Order for 
inapection.
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which the property of which inspection is sought is in the 
possession, custody, or control of the party against whom 
the order is desired, and an order should not be made in 
an action for damages for breaches of the covenant to re­
pair and to leave the premises in good repair contained in 
a lease, against the mortgagees of the lease who had not 
been in the actual occupation of the premises(m).

The proper measure of damages for a breach of a cove­
nant to repair is the amount by which the beneficial occu­
pation of the premises during the term is lessened. Whether 
the cost of repairing would also be a correct method of 
estimating the damages must depend upon the circum­
stances of each case. But it would seem that if the cost 
of repairing would be so large as to be out of proportion 
to the tenant’s interest in the premises, the lessor would 
not be justified in repairing and treating the oost of such 
repairs as his damages(n).

The measure of damages for breach of a covenant con­
tained in the lease on the part of the lessor, to dig ditches 
and make improvements, is the difference between the 
rentable value of the demised premises with the lessor’s 
covenant performed, that is, with the improvements made, 
and the value without such improvements(o).

In an action on a lease (having many years to run) for 
rent and non-repair of the premises, the reversioner is not 
restricted to nominal damages by reason of the length of 
the lease, but the measure of damages is the amount by 
which the reversion was injured by the want of repair (p).

A landlord who is under no obligation to repair is not 
liable to the tenant or to strangers using the premises, for 
injuries caused by the want of repair(q).

(m) Bills v. Union Loan and Savings Co. (1899), 19 P.R. 1.
(n) Cole v. Buckle (1808), 18 U.C.C.P. 280.
(o) McEwen v. Dillon (1880), 12 Ont. 411.
(p) Atkinson v. Beard (1801), 11 U.C.C.P. 245.
(?) Lane v. Cox, [1897] 1 Q.B. 415; Copp v. Aldridge (1895), 

11 Times L.R. 411.
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It was formerly held that the landlord was liable with 
the tenant where no duty to repair was imposed on the 
tenant, and the defect existed at the time of the demise(r). 
But in order to make the landlord liable it is necessary to 
show that he was aware of the defect(s).

Liability for injury to strangers caused by a defective 
state of repair is prima facie on the tenant(t). But it is 
shifted to the landlord where he is bound by the terms of 
the lease to repair(u). And as between the landlord and, 
strangers having business with the tenant, the landlord is 
liable, if he has covenanted to repair, for any injury 
caused by the defective condition of the premises(v).

Where a lessee covenanted with the lessor to keep the 
premises in repair, and his daughter, living with him at 
the time of the accident, was injured by the fall of a veran­
dah attached to the building, it was held that she had no 
right of action for damages on account of the accident 
against the lessor, nor could she be considered as standing 
in the position of a stranger(te).

Where a lessee continues in possession as a yearly ten­
ant after the expiry of a lease containing a covenant by 
him to repair, a similar obligation will be implied ; and 
the landlord, if ignorant of a defect arising from the non­
repair during the currency of the lease, and continuing 
during the subsequent tenancy, is not liable to a stranger

(r) Todd v. Flight (1860), 9 C.B.N.S. 377; Robbins v. James 
(1863), 16 C.B.N.S. 221.

(») Qrcinnell v. Earner (1876), L.R. 10 C.P. 658.
(t) Pretty v. Bickmore (1873), L.R. 8 C.P. 401.
(«) Mills v. Temple-West (1885), 1 Times L.R. 503.
(») Miller v. Hancock, [1893] 2 Q.B. 177.
(to,) Mehr v. McNab (1893), 24 Ont. 653.

Covenant
to repair.

Injury to
lessee’s
family.
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for an injury caused by such neglect, happening during 
such subsequent tenancy (a;).

In an action against a city municipality in which the 
plaintiff recovered damages for injuries sustained by her 
slipping on ice which had formed on the sidewalk by water 
brought by the down pipe from the roof of an adjacent 
building, which was allowed to flow over the sidewalk and 
freeze, there being no mode of conveying it to the gutter, 
the owner of the building and the tenant thereof were, at 
the instance of the municipality, made parties defendants 
under section 531 of the Municipal Act. The pipe in its 
condition at the time of the accident had existed from the 
commencement of the tenancy. A by-law of the muni­
cipality required the occupant of a building if occupied, 
or, if unoccupied, the owner, to remove ice from the front 
of the building abutting on a street within a limited time. 
It was held that the owner was, but the tenant was not, 
liable over to the municipality for damages recovered (i/).

An express covenant on the part of the landlord to 
repair the demised premises, does not render him liable 
for an injury to the tenant arising from want of repair, 
although the tenant has notified him of the disrepair. 
In such a case the tenant should himself repair, at the 
expense of the landlord (z).

A landlord is liable to his tenant for injuries occasioned 
by the negligence of the landlord’s servant in the manage­
ment of an elevator which was maintained for the use of 
the tenant injured and other tenants of the building (a).

Where the owner of premises known by him to be 
dangerous demises them in that condition without pro-

la?) Bett v. Janzen (1883), 2 Ont. 414.
(y) Organ v. City of Toronto (1893), 24 Ont. 318.
(z) Brown v. Trustees of Toronto General Hospital (1893), 23 

Ont. 599.
(a) Stephens v. Chaussé (1888), 15 S.C.R. 379.
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Tiding for their repair, he is liable for an injury which is 
the natural consequence of that dangerous condition. But 
where he lets the premises to a responsible tenant who 
enters into covenants to repair which include the source 
of danger, the liability is shifted to the tenant(b).

In Todd v. Fliglit(c), the defendant, who was the Toddv. 
owner of a building and a stack of chimneys, near to the 
building of the plaintiff, demised them when the chimneys 
were known by him to be ruinous and in danger of falling 
upon the building of the plaintiff, and kept and main­
tained them in such ruinous state until they afterwards 
fell upon the plaintiff's building, which they did during 
the occupation of the tenant under such demise, from no 
default of such tenant, but by the laws of nature. It was 
held that an action for the injury the plaintiff had sus­
tained from the fall of the chimneys would lie against the 
defendant, though he was not the occupier at the time of 
the fall.

In Pretty v. Bickmore (d), the defendant let premises Pretty v. 
to a tenant under a lease by which the latter covenanted 
to keep them in repair. Attached to the house was a coal- 
cellar under the footway, with an aperture covered by an 
iron plate which was at the time of the demise out of re­
pair and dangerous. A passer-by in consequence fell into 
the aperture and was injured; it was held that the obli­
gation to repair being by the lease cast upon the tenant, 
the landlord was not liable for this accident.

A steamship company, who are in possession as lessees 
of a wharf, are liable to a stranger for damages for an

(6) Todd v. Flight (1860), 9 C.B.N.S. 377 ; 9 W.R. 146; 3 
L.T. 325; Pretty v. Bickmore (1873), L.R. 8 C.P. 401; 21 W.R.
733; 28 L.T. 704.

(c) Todd v. Flight (1860), 9 C.B.N.S. 377.
(d) Pretty v. Bickmore (1873), L.R. 8 C.P. 401.

bell—27
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injury caused by the negligent maintenance of the 
wharf (e).

One of the plaintiffs purchased from an exhibition 
association, upon the terms mentioned in the agreement 
set out in the report, the privilege of selling refreshments 
under a certain building during the holding of the exhibi­
tion in grounds leased by the association from the corpora­
tion of a city for two months in the year for the purpose 
of holding an exhibition, the city by the lease covenanting 
to repair. During the period of her occupation, and while 
walking across a platform which was constructed between 
the building and the sidewalk to give access to people re­
quiring refreshments, the female plaintiff put her foot 
into a hole in the platform which was out of repair and 
was injured. It was held that under the agreement men­
tioned, she was not a lessee of the premises but a mere 
licensee, who was lawfully there upon the invitation of 
the association, and that the association owed a duty to 
the persons whom they induced to go there to keep the 
place in proper repair; that there was no liability on the 
corporation of the city as they were not the occupiers of 
the grounds, and did not invite the plaintiff to go where 
she was hurt, and there was no highway to be kept in re­
pair by them, but that the association, who had by their 
negligence caused the accident, were liable (/).

A landlord is not liable for damages to the goods of a 
ground floor tenant caused by rain water coming through 
defective parts of an upper story, such defects being in 
existence at the time of the demise. A tenant on taking a

(e) York v. Canada Atlantic Steamship Co. (1802), 24 N.S.R. 
436; 22 8.C.R. 107.

(f) Marshall v. Industrial Exhibition Association (1900), 1 
Ont. L.R. 319.
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lease of part of a building should examine the whole pre­
mises and contract for the removal of defects, otherwise 
he will have no remedy afterwards against the landlord 
for damages caused by such defects (g).

(p) Rogers v. Sorell (1003), 14 Man. L.R. 450; Miller v. Han­
cock, [1893] 2 Q.B. 177, distinguished.
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CULTIVATION AND USER.

The mere relation of landlord and tenant implies, and 
forms a good consideration for, a promise on the part of 
the tenant to manage the farm in a course of good hus­
bandry; and the prevalent course of husbandry upon 
similar land in the neighbourhood is evidence of what good 
husbandry is (a).

In an action by a reversioner against a tenant, for injury 
to the reversion caused by cutting down and carrying 
away trees and underwood, it was held to be no defence 
that the tenant held under a demise for nineteen years, 
and that at the time of the demise, the land was chiefly 
wild and in a state of nature, and could not be used for 
farming purposes, for which it was demised, and the ten­
ant cut down and removed the trees upon a portion of the 
wild land, cleared and made it fit for cultivation, fenced 
and cultivated it, making it productive and useful, and 
thereby improved the land in value, and did not injure 
the reversion(6).

A lease of rectory land by the rector contained a cove­
nant not to clear more than a certain portion of the land 
demised ; that the clearing should be for agricultural pur­
poses, in contiguous fields, not exceeding ten acres each, 
such fields to be enclosed in good lawful fences, “and shall 
be sufficiently chopped, underbrushed, logged, and burned, 
according to the due course of farming and good hus­
bandry.” It appeared that the lessee’s cutting was not

(а) Pmclev V. Walker (1793), 5 T.R. 373; 2 R.R. 619; Legk 
▼. Beicitt (1803), 4 East 154; 7 R.R. 645.

(б) Drake v. Wigle (1872), 22 U.C.C.P. 341.
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meant to be limited to what “might be necessary in work­
ing regular clearings on the land,” and the lessee, with 
the lessor’s consent cut and sold the timber off 180 acres; 
but the lessee having for two years done nothing towards 
clearing this portion of the demised land it was held that 
the delay was open to the objection of being contrary to 
“the due course of farming and good husbandry/’ and 
that the lessee was liable to damages in respect thereof (c).

It is usual to insert in leases of agricultural lands 
covenants on the part of the lessee, in the following form, 
or to the like effect:

“And the said lessee doth hereby further covenant 
and agree, with the said lessor in manner following, that 
is to say: that the said lessee will during the said term 
cultivate, till, manure and employ such parts of the said 
premises as are now or shall hereafter be brought under 
cultivation in a good husbandman-like and proper manner, 
and will in like manner crop the same by a regular rota­
tion of crops so as not to impoverish, depreciate or injure 
the soil, and at the end of said term will leave the said 
land so manured as aforesaid; and will during the con­
tinuance of said term keep down all noxious weeds and 
grasses, and (so far as the same is practicable having re­
gard to the present condition of the premises) will pull up 
or otherwise destroy all docks, red root, wild mustard, 
wild oats, wild tares, twich grass. Canadian thistles and 
noxious weeds of all kinds which shall grow upon the said 
premises, or on the side of the roads or highways immedi­
ately adjacent thereto, and will not sow, or permit to be 
sown, any grain containing any foul seeds, and will not 
suffer or permit any such foul or noxious weeds or grasses 
to go to seed on the said premises ; and will mow the grass 
along the fences and in the fence corners on said premises ;

Farm leases.

Covenant

cultivation.

Rotation of

Noxious

Manure.

(c) Lundy v. Tench (1870), 16 Gr. 597.
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“And will spend, use and employ upon said premises, 
in a proper, husbandman-like manner all the straw and 
manure which shall grow, arise, renew or be made there­
upon, and will not remove or permit to be removed from 
said premises any straw of any kind, manure, wood or 
stone, and will carefully stack or house the straw in the 
last year of said term, and will each and every year of 
said term turn all the manure thereon into a pile, that it 
may thoroughly heat and rot so as to kill and destroy any 
foul seeds which may be therein, and will thereafter, and 
not before, spread the same on the land ;

“And will not remove, alter or change the style or 
position of any buildings or fences on said premises with­
out the consent of the said lessor in writing thereto;

“And will continuously throughout said term keep and
maintain on said premises not less than----------- head of
cattle, exclusive of horses, sheep and pigs;

“And will in each and every year of said term make 
naked summerfallow of, or put in some hoe crop at least
----------- acres of said premises, and will plough, hoe and
otherwise cultivate the same in a thorough farmer-like 
manner, so as to kill and destroy all noxious weeds and 
grasses which may grow thereon;

“And will in each and every year of said term seed 
down with good timothy and clover seedj in a proper man­
ner, at least----------- acres of said premises, and will at
the expiration of said term leave at least -----------  acres
thereof in grass;

“And will carefully protect and preserve all orchard, 
fruit, shade and ornamental trees on said premises from 
waste, injury or destruction, and will carefully prune and 
care for all such trees as often as they may require it, and 
will not suffer or permit any horses, cattle or sheep to 
have access to the orchard on said premises; and will not
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allow the manure to be placed, or to lie against the build­
ings on said premises ; and will allow any incoming tenant 
or purchaser to plough the said lands after harvest in the 
last year of said term, and to have stabling for one team, 
and bedroom for one man, and reasonable privileges and 
rights of way to do said ploughing;

“And will keep the mouths of all underdrains on said Drains, 

premises open and free from obstruction, and in good run­
ning order at all times during said term, and will not suffer 
or permit such drains, or the water-courses in any open 
ditches on said premises to become obstructed, but will 
constantly keep the same free and clear, for the escape of 
the water flowing therein.

“Provided and it is hereby agreed that if at any time Failure to 
during said term the said lessee shall neglect to pull up or noxious 
otherwise destroy or prevent from going to seed on said weeds, 
premises any wild mustard or other noxious weeds growing 
thereon, and which are reasonably within the power and 
duty of said lessee so to pull out or otherwise destroy, or 
prevent from going to seed, the said lessor may, by notice 
in writing, require the said lessee within 48 hours after 
the service of such notice, to pull out or otherwise destroy, 
or prevent the same from going to seed, and on default of 
the said lessee in so doing, the said lessor may enter upon 
the said premises with laborers and workmen and do the 
work by said notice required to be done by said lessee, and 
all costs, charges and expenses of or incidental thereto 
shall be added to the rents hereby reserved and shall be 
recoverable in like manner as rent reserved, but this pro­
vision shall not in any way impair or abridge the right of 
re-entry by said lessor on non-performance of covenants.’’

Where a lessee covenanted that during the term he 
“will cultivate, till, manure, and employ such part of the 
demised premises as is now or shall hereafter be brought
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under cultivation, in a good, husbandlike, and proper 
manner, and shall not nor will during the said term cut 
any standing timber upon the said lands except for rails 
or buildings on the said demised premises, and also shall 
and will sufficiently repair and keep repaired the erections 
and buildings, fences and gates, erected or to be erected 
upon the said premises ; the said lessor finding or allowing 
on the premises all rough timber for the same, or allowing 
the said lessee to cut and fell so many timber trees upon 
the said premises as shall be requisite,” it was held that 
the lessee was at liberty under the lease to bring further 
parts of the demised premises into cultivation without the 
landlord’s assent, and to fence the same without his assent, 
if it was a reasonable and proper thing to do in the course 
of good and judicious husbandry, and there was nothing 
to indicate that the landlord was to control the use of the 
timber so that he might limit it to the buildings, fences 
and erections existing at the date of the lease(d).

Under a covenant not to remove from the farm during 
the last year of the term, any of the hay or straw which 
shall grow thereon, a lessee is not entitled in the last year 
of the term to remove hay or straw at whatever time dur­
ing the term it may have grown (e).

A lessee who covenants to use upon the demised pre­
mises all the straw and dung which should be made there­
upon is liable for manure removed from the premises which 
was there at the expiry of the term, but :iot for manure 
made thereafter, while he was overholding(f).

Under a lease of a dairy farm with a number of cows 
containing the following clause :—“All the hay, straw and

(d) Cook v. Edwards (1885), 10 Ont. 341.
(e) Cale v. Bates (1864), 3 H. ft C. 84.
if) Elliott v. Elliott (1890), 20 Ont. 134; Hindle v. Pollitt 

(1840), 6 M. & W. 529.
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corn stalks raised on the . . . farm to be fed to the 
same cows on the . . . farm,” it was held that while 
the property in hay produced on the farm might be legally 
in the tenant, yet his contract was so to use it that 
it should be fed to the cattle and consumed on the premises, 
and that he could not have the beneficial use of it or take 
it off the farm, and an execution creditor of his had no 
higher right than he had(gi).

It is provided by the Sale of Farming Stock Act, 
1816(h), that no sheriff shall, by virtue of any process of 
any court of law, remove, or sell for the purpose of being 
removed, any hay, straw, or other produce from a farm, 
contrary to a covenant against such removal ; but a sheriff 
may sell such produce to a person agreeing to expend it on 
the land(i) ; and an assignee or purchaser is not entitled 
to use it in any other manner than that in which the tenant 
might have used it O'). But this provision does not apply 
to a sale by a landlord under a distress for rent(k).

A covenant in a lease that the lessee will “take proper 
care of the fruit trees,” prima facie applies only to the 
trees planted and growing on the premises at the time the 
lease is executed, and does not apply to trees planted by 
the lessor under an oral agreement subsequent to the execu­
tion of the lease. If before the lease was executed it had 
been expressly agreed that the trees to be afterwards 
planted by the lessor should be included in the covenant, 
and upon that understanding they were planted, the cove­
nant might be held to apply to them(Z).

(g) Snetzinger v. Leitch (1900), 32 Ont. 440.
(fc) 66 Geo. III., c. 60, s. 1.
«) Sec. 3.
(j) Sec. 11.
(k) Hawkins v. Walrond (1876), 1 C.P.D. 280.
(l) Crozier v. Talb (1870), 20 U.C.C.P. 309.

Sale of 

execution.



426 TERMS OF THE RELATIONSHIP.

Injunction.

Immoral use 
of premises.

Trade.

Selling
liquors.

A covenant to work land in a husbandlike manner, or 
to keep on the farm a specified amount of stock, will not 
be enforced by a mandatory injunction (m). But an in­
junction will be granted to restrain the removal of manure 
or produce in violation of a covenant(w).

No action can be maintained against a lessee for rent 
or for damages for bbeach of a covenant, under a lease of 
premises used for immoral or illegal purposes, if the lessor 
was aware that the premises were to be so used(o).

A lessee is in general entitled to use premises for any 
lawful purpose other than that originally contemplated 
by the parties, provided no specific covenant is broken (p).

A covenant not to carry on any trade or business is 
applicable only to a business conducted by buying or sell­
ing, and is not broken by keeping a private lunatic 
asylum(g). But teaching music, or keeping a school on 
the premises, is a breach of a covenant not to carry on any, 
art, trade, or business (r).

A covenant not to carry on the trade of an innkeeper, 
victualler, or retailer of wine, spirits or beer, is broken by 
the sale of these liquors in the building, although only to 
persons who pay for admission to an adjoining theatre (s).

A covenant not to use premises as a public house or 
beer-shop, is not broken by its use as a private hotel, where 
wines and spirits are supplied only to visitors(f).

(m) Musgrove v. Horner ( 1876), 31 L.T. 632.
(n) Crosse v Duckers (1873), 27 L.T. 816.
(o) Girardy v. Richardson (1793), 1 Esp. 13; Gibbons v. Cham­

bers (1885), C. A E. 577.
(p) Grand Canal Co. v. McNamee (1801), 29 L.R. Ir. 131.
(7) Doe v. Bird (1834), 2. A. & E. 161.
(r) Tritton v. Bankart ( 1887), 56 L.T. 306; Doe v. Keeling 

(1813), 1 M. & S. 95; Wanton v. Coppard, [1899] 1 Ch. 92.
(a) Buckle v. Fredericks ( 1890), 44 Ch. D. 244.
(t) Duke of Devonshire v. Simmons ( 1894), 11 Times L.R. 62.
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A covenant that no building to be erected on the lands Private 
demised shall be used for any purpose of trade, or in any <lw*‘lling' 
other way than as a private residence, is broken by its use 
as a boarding house(u).

Where a lease contained a covenant that the lessee was 
not to use the premises for any purpose but that of a 
private dwelling and “gents’ furnishing store," it was held 
that the carrying on by the lessee of auction sales of his 
stock, on the premises, was a breach of the covenant re- 
strainable by injunction(u).

Where a lessee for a term of years stipulated that he Trade 
would not carry on any business that would affect the in- 
surance. and made an under-lease omitting any such stipu­
lation, the under-lessee having commenced the business of 
rectifying high wines, was restrained(w).

The defendant leased to the plaintiff a small knoll or Reasonable 
island, standing in a shallow lake, which in the dry season 
became a muddy marsh. The land surrounding the knoll 
or island belonged to the defendant, and the lease provided 
that the plaintiff should have the right of way across it, 
nothing being said as to the mode of exercising the right.
The plaintiff built a trestle bridge from the knoll or island 
to the main land, and this bridge the plaintiff pulled down.
It was held that the plaintiff’s mode of user was reason­
able and that the defendant was not justified in interfering 
with the bridge (z).

Where the lessee covenanted to clear and fence five 
acres each year, and to split and put into fences 500 rails 
each year to fence said land cleaied by him, it was held 
that as this number of rails would not nearly fence five

(u) Hobson v. Tulloch, [1898] 1 Ch. 424.
(«) Cockburn v. Quinn (1890), 20 Ont. 619.
(to) Arnold v. White (1856), 6 Gr. 371.
(<r) Butchart v. Doyle (1897), 24 Ont. App. 615.
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acres, the covenant was satisfied by clearing five acres each 
year, and fencing with a fence of some kind, having—in 
this case a brush fence—in it 500 rails(y).

In the absence of an express stipulation in a lease giving 
the right to the lessee to bore for oil, it has been held that, 
prima facie, he has no such right (z).

It is usual to insert in leases a covenant that the lessee 
will not carry on any business that shall be deemed a 
nuisance on the premises.

The landlord and tenant are both liable for damages 
arising from a nuisance created by the landlord in the 
house, and continued to be used by the tenant while occupy­
ing it (a). If a nuisance exist at the time of letting, both 
tenant and owner are liable. If it arise after the tenancy 
is created, the tenant only is responsible (b).

A landlord is liable for a nuisance on the demised pre­
mises if it was existing at the time of the demise(c), or if 
it was created by the tenant under the authority of tht 
landlord or derived from the terms of the demise (d).

But if the nuisance was created by the tenant himself 
after the making of the lease, the landlord having no right 
to interfere, the tenant, and not the landlord, is liable(e).

(y) McLaren v. Kerr (1878), 39 U.C.R. 507.
(z) Lancey v. Johnston (1881), 29 Gr. 67.
(а) McCallum v. Hutchison (1857), 7 U.C.C.P. 508.
(б) Regina v. Osier (1872), 32 U.C.R. 324.
(o) Gandy v. Jobber (1864), 6 B. & S. 78.
(d) Harris v. James (1876), 45 L.J.Q.B. 545.
(e) Rich v. Bastcrfield (1847), 4 C.B. 783.
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OPTION TO PURCHASE.

A provision in a lease whereby the lessor grants to the 
lessee an option to purchase the demised premises within 
a limited time, is not a nudum pactum, but is binding on 
the lessor, although no separate consideration is given for 
such option. In such a case, the lease and the option to 
purchase are not independent contracts, but different parts 
of one contract(o).

A lease giving an option to purchase does not operate 
to create the relation of mortgagor and mortgagee between 
the parties, so as to give the lessor the right to compel the 
lessee to purchase, even if it was so understood by them(b).

The right of a lessee to exercise an option to purchase Independent 
is not dependent on the performance by him of other 10ntr“ct- 
stipulations in the lease, unless expressly made dependent 
thereon (c) ; and it may be enforced, even if the lessee has 
done something amounting to forfeiture (d).

But where there is a contract between the owner of Time the 
lands and another person, whether lessee or not, that, if laae 
such other person shall do a certain specified act, he shall 
be at liberty to buy the property, time is of the essence of 
the contract, and until the performance of the act which 
has been so stipulated for, the relation of vendor and 
purchaser does not exist between the parties. Thus, where

(а) Moir v. Palmatier ( 1900), 13 Man. L.R. 34; Youill v.
White (1902), 6 Terr. L.R. 275.

(б) Cullen v. Price (1833), 1 O.S. 302; see also Doyle v. Dul- 
hanty (1891), 23 N.8.R. 78.

(o) Rafferty v. Schofield, [1897] 1 Ch. 937.
(d) Green v. Low (1850), 22 Bcav. 625; but see Bunt v. Spencer 

(1867), 13 Gr. 225.
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in a lease of certain lands, the lessors agreed that if the 
lessee duly paid certain rents and taxes, and should not 
cut, or sell, or suffer, or permit to be cut, or sold any 
timber or other trees growing on the lands, except for the 
purposes of clearing and for the use of the premises, he 
should be at liberty to purchase the same at a certain 
named price, and default having been made as well in re­
gard to the payment of rent and taxes as to the cutting of 
timber, it was held that the right to insist upon a sale was' 
forfeited, notwithstanding the lessee’s offer to make good 
the rent and taxes, and pay the amount of purchase money 
agreed upon(e).

When it is agreed that an option to purchase may be 
exercised on giving a specified notice, the requirements of 
the stipulation as to notice must be strictly complied with. 
Thus, where a lease, granted by three trustees, gave an 
option to the lessee to purchase at any time during the 
term, on giving written notice to the lessors, it was held 
that a notice given to only one of them was insufficient(f). 
And where notice is required to be given within a certain 
time, no contract will arise unless it is given strictly ac­
cording to the agreement(g). Moreover, where notice has 
been given by a lessee in accordance with the agreement, 
his right to specific performance may be defeated by delay 
in carrying out the contract to purchase(h).

Under a lease creating a term from the 1st of April, 
1852, and giving the lessee the option of purchasing, on 
declaring his intention so to do within two years from the 
commencement of the term, it was held that he was not too 
late in declaring such intention on the 1st of April, 1854,

(e) Rail v. Canada Co. (1877), 24 Gr. 281.
(f) Sutcliffe v. Wardle (1890), 63 L.T. 329.
(g) Riddell v. Dumford (1893), W.N. 30.
(h) Rafferty v. Schofield, [1897] 1 Ch. 937.
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as the first day of the term should be excluded in the 
calculation(•). And an option to purchase within a fixed 
time may be exercised, although the term has come to an 
end before that time, under another provision in the 
lease (j).

But the right to notice may be waived, and such waiver 
may be implied from the circumstances of the case (A:).

Payment of the purchase money is not a condition pre- Payment 
cedent to the existence of the contract to purchase, where moneyl a8e 
it is simply agreed that the lessee shall have the option to 
purchase at a specified sum, and on payment thereof, shall 
be entitled to a conveyance (l). But if it is agreed that if 
the lessee should desire to purchase and should give notice, 
and pay the purchase money, payment is a condition pre­
cedent, and if not made, no binding contract arises, even 
if notice be given(m).

Where an option to purchase is given after the lease Payment of 
has been made, and it is agreed that no rent is to be paid rent* 
after the exercise of the option, an instalment of rent, 
which became due before the option was exercised, was 
held not to be recoverable(n).

Where a lessee, under an option to purchase given after 
the lease, paid £50 to the lessor, which was to be on account 
of the purchase money, if the lessee elected within one year 
to purchase, otherwise to be applied on the rent accruing 
in the future, and the lessee not having elected to purchase, 
and the premises having been afterwards destroyed by fire, 
it was held that the lessor was entitled to retain the £50 
for rent during the remainder of the term, notwithstanding

(i) Sutherland v. Buchanan (1862), 9 Gr. 135.
(;) Edwards v. 1 Vest (1878), 7 Ch. D. 858.
(A:) Friary, Holroyd and Henley's Breweries v. Singleton,

[1899] 2 Ch. 201.
(l) Mills v. Haywood (1877), 6 Ch. D. 196.
(m) Weston v. Collins (1865), 34 L.J. Ch. 353.
(n) Forge v. Reynolds (1868), 18 U.C.C.P. 110.
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a proviso in the lease that in such a case the rent should 
cease (0).

Where a lessee decides to exercise his option to pur­
chase after the premises have been destroyed by fire, he is 
not entitled to the insurance money as part of his purchase, 
if the lessor covenanted to insure, and at the time the lessee 
decides to buy, the insurance money has been paid to the 
lessor (p).

But where the lessee had effected an insurance under 
a covenant to insure, and the lessor, without the lessee’s 
knowledge, had also insured and received the insurance 
moneys, and the lessee in consequence received only a pro­
portion of his insurance moneys, it was held that the lessee, 
upon exercising his option to purchase, was entitled to the 
benefit of the insurance moneys received by the lessor(q).

An option to purchase contained in a lease is binding 
on, and may be enforced against the representatives of a 
deceased lessor, although not so expressed(r). But where 
an option is given to the lessee or his assigns to purchase 
the fee-simple of the premises let, an equitable assignee 
cannot exercise it(s).

An option to purchase given to a “lessee, his executors, 
administrators and assigns” can be exercised by him, or 
them, only if still entitled to the term(t).

Before the Devolution of Estates Act(u), a right to 
purchase under a provision in a lease descended to the 
heir-at-law, and not to the personal representative of the 
lessee (v).

(o) Pulver v. Williams (1853), 3 U.C.C.P. 56.
(p) Edwards v. West (1878), 7 Ch. D. 858.
(ç) Reynard v. Arnold (1875), L.R. 10 Ch. 386.
(r) Youill v. White (1902, 5 Terr. L.R. 275.
(«) Friary, Uolroyd and Henley’s Breweries v. Singleton, 

[1899] 2 Ch. 261.
(<) In re Adams (1884), 27 Ch. D. 394.
(«) R.8.O. (1897), c. 127.
(«) Henrihan v. Gallagher (1862), 9 Gr. 488; 2 E. & A. 338, 

over ruling Sampson v. McArthur (1861), 8 Gr. 72. See chapter 
XXV.



CHAPTER XXI.

COMPENSATION FOR IMPROVEMENTS.

When a landlord stands by and knowingly allows his 
tenant, who is under a mistake as to his legal rights, to 
expend money or do some act in respect of the property 
on the faith of that mistake, and he, the landlord, knows 
of that mistaken belief, he cannot afterwards set up his 
legal rights as against the tenant(o).

Where a lessee covenanted to build on the demised pre­
mises during the term, “provided always, and it is the true 
intent and meaning of these presents, and the parties there­
unto, that at the expiration of the demise, the buildings 
erected shall be paid for at the valuation of two indifferent 
persons,” it was held that these words constituted a cove­
nant by the lessor to pay for the buildings erected(b).

Trustees having a beneficial life interest in lands with 
power of sale, have power to grant a lease for twenty-one 
years with provision for compensation for improvements 
or renewal (c).

A covenant by a lessor (not mentioning assigns) to pay 
for buildings to be erected on the lands demised, does 
not run with the land, and neither the lessee nor his 
assigns have any claim against the land, or against the 
devisees of the lessor, in respect of the value of buildings 
so erected(d).

But under a lease containing an agreement that, “at

(o) Civil Service Musical Instrument Association v. Whiteman 
(1899), 68 L.J. Ch. 484; 80 L.T. 685.

(6) McFattridge v. Talbert (1845), 2 U.C.R. 156.
(o) Brooke v. Brown (1889), 19 Ont. 124.
(d) McClary v. Jackson (1887), 13 Ont. 310.
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Assigns.

BELL—28
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the expiration of the lease, the lessor, his heirs or assigns, 
will pay the said lessee one-half of the then value of any 
permanent improvements he may place upon the said 
lands,” it was held that the liability to pay for the im­
provements ran with the land, and attached as an equitable 
lien thereon as against a purchaser, and that on the expira­
tion of the term, the latter could only recover possession 
of the said land subject to such lien(e).

A covenant in a lease to pay for ‘‘buildings and erec­
tions” on the demised premises, covers and includes fix­
tures, and machinery (/).

Under a covenant by the lessor that he will pay for 
improvements, and that if such payment be not made, he 
will grant a renewal of the lease, the option lies with the 
lessor to do either, and not with the lessee to require pay­
ment (g).

Where the lessee of a water lot, who had made crib-work 
thereon and filled it in with earth to the level of adjoining 
dry lands, and thereby made the property available for 
the construction of sheds and warehouses, claimed com­
pensation for the work so done, under a proviso in the 
lease by the lessor to pay for ‘‘buildings and erections” 
upon the leased premises at the end of the term, it was 
held that the crib-work and earth-filling were not ‘‘build­
ings and erections” within the meaning of the proviso(/i).

Where a lessor covenanted with his lessee that at the 
expiration of the term he would pay for buildings on the 
land demised, it was held that the covenant was neither

(e) Berrie v. Woods (1886), 12 Out. 693; but see Ambrose v. 
Fraser (1887), 14 Ont. 651.

(f) In re Brantford Electric and Power Co. and Draper (1897), 
28 Ont. 40; 24 Ont. App. 301.

(g) Ward v. Hall (1899), 34 N.B.R. 600.
(h) Adamson v. Rogers (1896), 26 S.C.R. 159, affirming 8.C. 

22 Ont. App. 415.
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wholly spent in the event of destruction by fire of the 
building then in existence, nor necessarily limited to the 
then value of the existing building, but that the increased 
value of subsequently erected buildings could be claimed, 
at the expiration of the term, against the landlord(i).

Where the guardian of an infant tenant for life, with­
out the sanction of the court, executed a lease for years, 
during the existence of which the infant died, and the 
court made an order for the lessee to deliver up possession, 
the lessee was permitted, on payment into court of the 
amount of rent in arrear, to remove the buildings and 
erections put by him on the property (doing no damage 
to the realty), but the court refused to allow him out of 
such rents, for any improvements made by him upon the 
premises (

Where it was provided in the lease that if the lessor 
sold the farm, the lessee should give up possession upon 
receiving a specified notice, and that he should have the 
privilege of harvesting and threshing the crops of the 
summer fallow, or that the work done on said fallow should" 
be paid for at a reasonable valuation, it was held that the 
lessee was to have the privilege of harvesting any crops 
which might have been put in on the summer fallow, unless 
the lessor elected to pay for them at a valuation ; that he 
never parted with the property in the crop ; and that he 
was therefore entitled to recover in trover against the pur­
chaser {k).

Under a covenant that the lessee will at “the costs and 
charges of the said lessee, well and sufficiently repair and 
keep repaired the fences, and gates, erected or to be erected

(») In re Haisley (1882), 44 U.C.R. 345.
(/) Townslcy v. Neil (1803), 10 Gr. 72. As to compensation 

for improvements where a lease is set aside on grounds of improvi­
dence, see Shanagan v. Shanagan (1884), 7 Ont. 209.

(k) Harrison v. Pinkney (1881), 6 Ont. App. 225.

Invalid

Giving up 
possession 
on notice.
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upon the said premises, and the said lessor finding or allow­
ing one-half of the expenses of repairing the house. . . . 
The lessee to repair fences, the amount to be valued and 
to be paid by the lessor at the end of the first year of the 
term,” it was held that the lessor was bound to pay half 
the repairs of the house and all the repairs of the gates and
fences (l).

A lessee of Crown lands for which no patent has been 
issued to the lessor, cannot be ejected by the lessor except 
upon the terms that the lessee shall be paid for his improve­
ments (m).

By a lease made on the 1st of November, 1879, land was 
demised for a term of twenty-one years, and it was agreed 
that all the buildings on the land at the end of the term 
should be valued by valuators or arbitrators, and that the 
reference should be made and entered on, and the award 
made, within six months next preceding the 1st of Novem­
ber, 1900; and it was further agreed that within six 
months from that day the value of the buildings found by 
the arbitrators should be paid by the lessors, with interest 
at the rate of seven per cent, per annum from that day, 
and that until paid it should be a charge on the land. By 
deed dated the 23 rd of October, 1900, the parties agreed 
that the time for making the award should be extended to 
the 1st of December, 1900, and until such further day as 
the valuators or arbitrators might extend the same. The 
time was duly extended until the 30th of November, 1901, 
on which day an award was made fixing the value of the 
buildings. Possession of the lands and buildings was given 
up by the lessees to the lessors on the 31st of October, 1900. 
It was held that, supposing the extension of time and delay 
to have been agreed for the convenience of both parties

(l) Miller v. Kingsley (1865), 14 U.C.C.P. 188.
(m) Boulton v. Shea (1893), 22 S.C.R. 742.
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and without the fault of either, the leasees were entitled 
to interest on the value of the buildings from the 31st of 
October, 1900, to the 30th of November, 1901, for the first 
six months at seven per cent., and for the remainder of the 
time at the legal rate of five per cent(n).

Where there is no mode provided in the lease for ascer­
taining the value of improvements which are to be paid 
for by the lessor, the latter should have a fair and reason­
able valuation made, and tender the amount thereof to the 
lessee(o).

A lessee is a “proprietor” within the meaning of the 
Railway Act and is entitled to compensation (p).

The measure of compensation to be paid to a lessee, 
where the demised lands are expropriated under statutory 
authority, is the value of the time of expropriation of his 
leasehold interest therein; and where the lease contains a 
stipulation for payment of a specified sum for improve­
ments, if the lease should be determined on a given notice, 
the lessee will be entitled to that sum and the cost of re­
moval to other premises, but not to compensation for 
increased profits which he might have made if he had not 
been disturbed in his possession (g).

(n) Toronto General Trusts Corporation v. White (1903), 5 
Ont. L.R. 21.

(o) Nudell v. Williams (1866), 16 U.C.C.P. 348.
(p) Brown v. Grand Trunk Railway Co. (1805), 24 U.C.R. 350.
(<7) Gibbon v. The Queen (1900), fi Ex. C.R. 430; see also

Fitch v. McRae (1881), 29 Qr. 139. As to compensation to a lessee 
in respect of lands expropriated under statutory authority in British 
Columbia, see R.S.B.C. (1897), c. 112, ss. 105, 106 and 107.

Tender of

Measure of 
compensa-
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RENEWAL.

Where there is no covenant for renewal and the lessee 
who has held for a term at a certain rent continues to 
occupy, after the expiration of his term, with the assent 
of the lessor, it is presumed, in the absence of an agreement 
to the contrary, that he holds at the former rent(o).

Where a lease is granted for a certain term “with the 
option of renewal,” or it is agreed to grant a renewal 
simply, it is presumed that the new tenancy is to be of the 
same duration, and subject to the same terms as the former 
lease(6). A renewal lease is a continuation of the old lease, 
and if rent for buildings erected by the tenant is not pro­
vided for under the first lease, neither should it be under 
the extension, in the absence of express provision(c).

A company were assignees of a lease in writing con­
taining a provision for the acceleration of six months’ rent 
in case the tenant became insolvent, but before the expiry 
of the lease an arrangement was made between the com­
pany and the landlord for a reduction of the rent after the 
expiry of the lease, nothing being said as to the other terms 
it was held that the arrangement made imported the terms 
of the old lease, so far as applicable, including the accelera­
tion clause (d).

An agreement to extend the term for three years from

(а) Hilliard v. Cemmell (1880), 10 Ont. 504.
(б) Lewis v. Stephenson (1898), 07 L.J.Q.U. 290; Dawson v. 

Graham (1880), 41 U.C.R. 532.
(c) In re Allen and Nasmith ( 1899), 31 Ont. 335; 27 Ont. 

App. 530.
(d) In re Canada Coal Co., Dalton’s Claim ( 1890), 27 Ont. 151.
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a future time is within the Statute of Frauds, and is in­
valid if not in writing(e).

An agreement to “release” in a lease may be construed 
to mean an agreement to grant a renewal of the lease (f).

Under the Devolution of Estates Act(g), the executor Executor, 
of a deceased lessor can make a valid renewal of a lease 
pursuant to the covenant of the testator to renew(h).

Trustees having a beneficial life interest in lands with Trustees, 
power of sale are entitled to grant a lease for twenty-one 
years with provision for renewal (i).

Where the covenant for renewal of a sub-lease is con­
ditional on the lessor obtaining a renewal of the head-lease, 
the lessor is under no obligation to obtain such renewal(j) ; 
but where a renewal of the head-lease is taken in the name 
of a trustee for the sub-lessor’s wife, the sub-lessor is bound 
to renew the sub-lease, if it be shown that the renewal of 
the head-lease is a merely colourable transaction, and that 
the trustee is in reality a trustee for the sub-lessor(fc).

If, however, the sub-lessor has covenanted to use his Sub lessor, 
utmost endeavours to procure a renewal of his own lease, 
he is bound to do so, and to pay any reasonable sum that 
may be required for that purpose, or even a largely in­
creased rent(l).

A covenant for renewal in a lease made under a power Leases under 
of granting leases in possession at the best rent, will not powcr9'

(e) Kaaiz v. White (1869), 19 U.C.C.P. 36.
(f) Dawson v. Graham (1880), 41 U.C.R. 632.
(ÿ) R.S.O. (1897), c. 127.
(ft) In re Canadian Pacific Railway Co. and National Club 

(1893), 24 Ont. 205.
(i) Brooke v. Brown (1889), 19 Ont. 124.
(/) Muller v. Trafford, [1901] 1 Ch. 64; 49 W.R. 132.
(ft) Burnley v. Timms (1873), 28 L.T. 608.
(1) Simpson v. Clayton (1838), 4 Bing. N.C. 785; 44 R.R. 841 ; 

F.ians v. Walshe (1805), 2 Sch. & L. 519.
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be enforced if, at the time, the rent is not the best rent, or 
if the proposed new lease contains stipulations not then 
authorized by the power(m), or is for a term exceeding the 
limit permitted by statute (n), or if the lease containing 
the covenant is void under some statute (o).

But it has been held that an action for damages may be 
maintained against a municipal corporation on their cove­
nant for renewal of a lease which had been made without 
having power to do so lawfully, and which they had no 
power to renew(p).

A covenant for renewal for e_ver is not within the rule 
against perpetuities, and will be enforced(g).

A covenant to renew on the same terms as are contained 
in the lease will not be construed so as to include the cove­
nant for renewal itself, and so make it perpetual (r).

The right of perpetual renewal is not to be inferred 
from any expressions in the lease which are fairly capable 
of being otherwise interpreted, and the burden of strict 
proof rests on the party claiming such right(«). But it 
may be expressly stipulated that the covenants in the new 
lease shall include a covenant for renewal(t).

Where a lease for lives contained the words ‘ ‘ renewable 
forever” in the habendum, and a covenant by the lessee to

(m) Oas Light Co. v. Towse ( 1887), 35 Ch. D. 510.
(n) Moore v. Clench (1875), 1 Ch. D. 447.
(o) Bunting v. Sargent ( 1879), 13 Ch. D. 330.
(p) Wade v. Town of Brantford (1860), 19 U.C.R. 207; Van 

Brocklin v. Town of Brantford (1861), 20 U.C.R. 347.
(q) London d Southwestern Railway Co. v. Qomm (1882), 20 

Ch. D. 662, at p. 679, per Jessel, M.R.
(r) Hyde v. Skinner (1723), 2 P.VVms. 190; Letois v. Stephen­

son (1898), 67 L.J.Q.B. 290; lqgulden v. May (1804), 9 Ves. 325;
7 East 237 ; 2 N.R. 449; Scars v. City of St. John (1891), 18 
S.C.R. 702; 28 N.Ü.R. 1.

(«) Swimburne v. Milburn (1884), 9 App. Cas. 844.
(O Nicholson v. Smith (1882), 22 Ch. D. 640, at p. 644.
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pay a fine for inserting a new life in place of any that 
should fall, it was held that the lease conferred a right to 
renewal in perpetuity notwithstanding there was no cove­
nant by the lessor so to renew(w).

Where the covenant for renewal is made subject to the 
due performance of covenants by the lessee, strict per­
formance is a condition precedent to his right of renewal. 
Thus, he will be disentitled if the lessor, at the time appli­
cation is made, has a right of action for breaches of cove­
nants, even of a trifling character(v).

When the covenant for renewal provides that applica­
tion for renewal shall be made by the lessee at or within 
a specified time, it must be so made, otherwise he will for­
feit his right thereto(w). But the court will relieve against 
a forfeiture, if it arises through no want of diligence in 
the lessee, and where the lessor’s conduct has been such as 
to render it inequitable that the forfeiture should be 
enforced (x).

Exact compliance with the lease as to the payments of 
fines on renewal is essential, and by failure in this respect 
on the part of the lessee or those claiming under him, the 
right to renew both legal and equitable is lost(y).

Where the lease is silent as to the time when application 
shall be made, it must be made within a reasonable time 
before its expiration(z). Thus, where the defendant held 
under a lease for five years containing a covenant by the

(«) remette v. Clinch (1890), 26 N.S.R. 410; affirmed 24 
8.C.R. 385.

(v) Finch v. Underwood (1876), 2 Ch.D. 310; Bastin v. Bid- 
well (1881), 18 Ch. D. 238.

(to) Baynham v. Guy's Hospital (1796), 3 Ves. 295; 3 R.R. 
96; Rubery v. Jervoise (1786), 1 T.R. 220; 1 n.R. 191; Leys v. 
Baldwin (1851), 2 U.C.C.P. 488.

(tc) Hunter v. Hopetoun (Lord) (1865), 13 L.T. 130.
(y) Pcmette v. Clinch (1890), 26 N.S.R. 410; 24 S.C.R. 385.
(z) Lewis v. Stephenson (1898), 67 L.J.Q.B. 296.
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lessor to grant him a renewal for five years at a rent named, 
if requested, and the first term having expired, and no 
request made, it was held that the lessor might eject with­
out any demand (o).

It has been held, however, that notwithstanding a delay 
of nearly two years after the expiration of the lease, the 
lessee was not precluded from enforcing a covenant for 
renewal, although prior to the expiration of the lease he 
had written to the lessor to say he had no desire to renew(fr).

In Farley v. Sanson(c), the renewal clause in a lease 
provided that at the expiration of the term, the lessors 
might at their election either take the lessees’ improve­
ments at a valuation to be fixed by arbitrators prior to 
such election being made, or grant a new lease for a further 
term. No time limit was fixed within which the arbitration 
should take place, and either party might require the other 
to appoint an arbitrator within seven days, and on default 
might appoint a sole arbitrator. The lease terminated on 
November 1st, 1900, and on April 30th, 1900, the lessees 
wrote saying they had no desire to renew and would be 
glad to give up possession. The lessors, however, did noth­
ing to relieve the lessees of possession ; but, on the contrary, 
in June, and July, 1901, they endeavoured unsuccessfully 
to have the assessment roll altered by preserving the ten­
ants’ names thereon as still tenants. On February 15th, 
1902, they gave notice to arbitrate requiring the lessees to 
appoint an arbitrator. It was held that the lessees were 
not precluded by delay from enforcing renewal of the lease.

Upon the expiry of a parol lease for a term certain, 
with an option in the lessees to renew for a fixed period, 
the facts that the keys of the demised premises were not

(а) Dawson v. St. Clair (1856), 14 U.C.R. 97.
(б) Farley v. Sanson (1903), 5 Ont. L.R. 105. 
(c) (1903), 6 Ont. L.R. 105.
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delivered by the lessees to the lessor for two or three days 
after the expiry of the term, and that a sub-tenant of the 
lessees continued thereafter in possession of a portion of 
the premises, are not sufficient to constitute an exercise by 
the lessees of their option to renew. Such possession of 
the sub-tenant is. however, sufficient to make the lessees 
liable for use and occupation, as to which the rent payable 
under the lease which has expired may be some evidence 
of the value of the premises, although no particular con­
tract is to be inferred from the mere fact of holding 
over(d).

Under a covenant in a lease that the lessors would, at 
the expiration of the tenn thereby granted, grant another 
lease, “provided the said lessee . . . should desire to
take a further lease of said premises,” no notice or demand 
by the lessee is necessary. The existence in fact of a desire 
for the further lease is all that is essential, and that desire 
may be indicated by conduct and circumstances^).

Under a covenant in a lease that if, at the expiration 
of the term, the lessee should be desirous of taking a re­
newal lease, and should have given to the lessors thirty 
days’ notice in writing of his desire, the lessors would 
renew or pay for improvements, the lessors have the right* 
to elect, and the lessee must accept a renewal unless, before 
the expiration of the term, the lessors elect not to renew(f).

Where a lessor has covenanted to pay for improvements 
at a valuation, and if not paid for within a certain time 
to grant a renewal of the term, the lessee is entitled to a 
renewal on default made in payment, although no valua­
tion has been made; the lessor in order to free himself

(rf) Lindsay v. Robertson (1898), 30 Ont. 229.
(e) Brewer v. Conger (1900), 27 Ont. App. 10.
(f) Ward v. City of Toronto (1899), 20 Ont. App. 225; 29 

Ont. 729.
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from liability to grant a renewal should, in the absence of 
any provision as to the mode of valuation, make a fair and 
reasonable valuation and tender the amount thereof to the 
lessee (p).

Lessor’* But where the lessor covenanted to grant a renewal, or
election. pay the value of the lessee’s buildings to be fixed by arbi­

tration, within a certain time after the award, it was held 
that the failure to pay within the time did not deprive him 
of his right of election, nor enable the lessee to insist on a 
renewal(h). Where the lessor covenants for a renewal of 
the term, or in default for payment for improvements, the 
option rests with the lessor either to renew or pay for the 
improvements, and the lessee is not entitled to specific 
performance of the contract to renew(t).

A lease for a term of years provided that when the term 
Specific expired, any buildings or improvements erected by the 
performance jmeeg g^y^ ^ valued, and it should be optional with 

the lessors either to pay for the same or to continue the 
lease for a further term of like duration. After the term 
expired the lessees remained in possession some years, when 
a new indenture was executed which recited the provisions 
of the original lease, and after a declaration that the lessors 
had agreed to continue and extend the same for a further 
term of fourteen years from the end of the term granted 
thereby, at the same rent, and under the like covenants, 
conditions, and agreements as were expressed and contained 
in the said recited indenture of lease, and that the lessees 
had agreed to accept the same, it proceeded to grant the 
further term. This last mentioned indenture contained no 
independent covenant for renewal. After the second term 
expired the lessees continued in possession and paid rent 
for one year, when they notified the lessors of their inten­

ts) Nudcll v. Williams 11866), 16 U.C.C.P. 348.
(h) Roaf v. Garden (1873), 23 U.C.C.P. 69.
({) Hutchinson v. Boulton (1863), 3 Gr. 391.



RENEWAL. 445

tion to abandon the premises. The lessors refused to accept 
the surrender, and, after demand of further rent, and 
tender for execution of an indenture granting a further 
term, they brought suit for specific performance of the 
agreement implied in the original lease for renewal of the 
second term at their option ; it was held that the lessors 
were not entitled to a decree for specific performance (j).

A lease contained a covenant to the effect that the lessee Lessor's
might make improvements upon the demised premises, and pay^o/îra-
that at the expiration of the lease or any renewal thereof provenant»

or to renew
the same should be valued and paid for by the lessor and 
then concluded as follows : “And upon such payment upon 
such valuation not being duly made the party of the first 
part, his heirs or assigns, shall, if so required, give or renew 
a lease including the covenants of the present lease to the 
parties of the second part for a further period of five years, 
with the like agreement of valuation and payment for im­
provements as in this lease expressed and at the same yearly 
rent.” On the expiration of the term a dispute having 
arisen between the lessor and lessee as to the effect of the 
covenant—the former claiming that it was optional with 
him either to renew the lease or pay for the improvements 
after valuation, the latter that he was entitled to have the 
improvements valued and paid for by the lessor—a special 
case was stated in equity for the opinion of the court. Each 
party was ready and willing to perform the covenant as 
interpreted by him. It was held. (1) That the covenant 
was single, and therefore that the lessor was discharged 
upon his showing that he was ready and willing to renew 
the lease ; (2) That even if there were two separate and 
independent covenants, one to pay the appraised value of 
the improvements and the other to renew, only one was to

(/) Sears v. City of St. John (1898), 18 8.C.R. 702; 28 
N.B.R. 1.



446 TERMS OF THE RELATIONSHIP.

Increased

Right to 
renew at 
former rent.

be performed, and the option lay with the lessor, he being 
the first person called upon to act(&).

Where a lease provides for a renewal at an increased 
rent to be determined by arbitration, the arbitrators are 
bound to award an increased rent, but they may award a 
mere nominal increase if they think proper, to be based on 
the rent reserved for the whole tenn, and not on any par­
ticular years (l).

Thus, where a renewable lease provided that renewals 
should be at such “increased” rent as should be deter­
mined by arbitrators “payable in like manner and under 
and subject to the like covenants, provisions, and agree­
ments as are contained in these presents,” and the lease 
further provided for the payment of the yearly rent as 
follows : ‘ ‘ For the first ten years of the said term $80 per 
annum ; for the remaining eleven years $100 per annum” ; 
it was held that the proper method of increasing the rent 
on renewal was by adding to the rent of $80 per annum 
for the first ten years, and to the rent of $100 per annum 
for the remaining eleven years of the renewal term ; also, 
that the condition as to the rent for the new term being an 
increased rent, might be satisfied by making a merely nomi­
nal addition, there being no increase in the rental value of 
the premises(m).

Where, in a lease for twenty-one years, it was stipulated 
that, at the expiration of the term, the lessee might retain 
possession, on condition that within three months a new 
rent should be ascertained by arbitration; and further 
that if “at the expiration of the next or any subsequent 
term of twenty-one years, no new ground rent should be

(Jfc) Ward v. Hall (1899), 34 N.B.R. 600.
(l) In re Gcddca and Garde (1900), 32 Ont. 262; In re Qeddcs 

and Cochrane (1902), 3 Ont. L.R. 75.
(m) In re Geddes and Garde (1900), 32 Ont. 262.
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ascertained as aforesaid,” then the lessee should continue 
in possession, upon payment of the rent last ascertained to 
be payable, it was held, no new rent having been ascer­
tained within the time, that the lessee was entitled to a 
renewal for a further term at the old rent, although he 
had taken part in an arbitration in which an increased 
rent had been fixed(w).

Where there is a covenant for renewal at a rent to be 
fixed by arbitration, the amount of rent for the renewal 
term should be based by the arbitrators on the value of the 
land at the time of the renewal, and not upon the value 
of the land and of buildings erected by the lessee during 
the term(o).

Where it was provided in a lease that if the lessee 
should desire a renewal for a further term and should give 
a defined notice, containing the name of an arbitrator, the 
lessors, “at the expense of the lessee,” should execute a 
new lease at such increased yearly rent as might be deter­
mined by the award of the three arbitrators, or a majority 
of them, it was held that the costs of the lease were pro­
vided for both by law and by the above clause, and must 
be borne by the lessee ; but that the costs of the arbitration 
were not provided for by the clause, and each party must' 
bear his own costs of the reference, one-half of the arbi­
trator’s fees, for which the action was brought, and one- 
half of the plaintiff’s costs of the action (p).

It has been held, however, in a recent case that the 
costs of renewal, under a covenant to renew “at the costs 
of the lessee,” are not only the ordinary conveyancing

(n) McDonell v. Boulton (1859), 17 U.C.R. 14.
(o) In re Allen and Nasmith (1900), 27 Ont. App. 530, follow­

ing Van Brocklin v. Brantford (1861), 20 U.C.R. 347.
(p) Smith v. Fleming (1888), 12 P.R. 520, 657, following Mar- 

sack v. Webber (1801), 0 11. & N. 1 ; anil In re Autothreptio Steam 
Boiler Co. (1887), 21 Q.B.D. 182.
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costs, such as the costs of drawing, settling, and completing 
the new lease, but include also the costs of a reference 
under the lease to determine the amount of rent to be paid 
in the new term(q).

•In case of the absence from the country of a person 
who might, in pursuance of a covenant in that behalf, be 
compelled to execute a renewal of a lease, an order may be 
made by the court appointing some person to execute a 
new lease in the name of the person who ought to have 
renewed the same. This provision is made by section 18 
of the Imperial Act 11 George IV. and 1 William IV., 
chapter 65, which, as re-enacted in Ontario(r), is as 
follows :

26. Where any person who, in pursuance of any covenant or 
agreement in writing, might, if within Ontario and amenable 
to the process of the High Court of Justice, be compelled to execute 
any lease by way of renewal, shall not be within Ontario, or not 
amenable of the process of the said Court, it shall be lawful for the 
said High Court of Justice by an order to be made upon the peti­
tion or motion of any person entitled to such renewal ( whether such 
person be, or be not, under any disability), to direct such person 
as the said Court shall think proper to appoint for that purpose 
to accept a surrender of the subsisting lease, and make and execute 
a new lease in the name of the person who ought to have renewed 
the same ; and such deed executed by the person to be appointed 
as aforesaid, shall be as valid as if the person in whose name the 
same shall be made had executed the same, and had been alive, and 
not under any disability, and had himself executed the same; but 
in every such case it shall be in the discretion of the said Court, 
if under the circumstances it shall seem requisite, to direct an 
action to be brought to establish the right of the party seeking the 
renewal, and not to make the order for such new lease unless by the 
judgment to be made in such cause, or until after such judgment 
shall have been made.

It is further provided that no renewed lease shall be 
executed by virtue of this section in pursuance of any

(q) Lord Mostyn v. Fitzsimmons, [1903] 1 K.B. 349; [1904J 
App. Cas. 46.

(r) R.S.O. (1897), vol. III., c. 342, e. 26.
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covenant or agreement, unless the fine (if any), or the 
sum or sums of money (if any), which ought to be paid 
on such renewal, and the things (if any) which ought to 
be performed in pursuance of such covenant or agreement 
by the lessee or tenant, be first paid, and performed, and 
that counterparts of every renewed lease to be executed by 
virtue of the Act shall be duly executed by the lessee (s).

All fines, premiums, and sums of money, which shall Expenses, 
be had, received, or paid, for, or on account of, the renewal 
of any lease, by any person out of Ontario, or not amen­
able as aforesaid, after a deduction of all necessary inci­
dental charges and expenses, shall be paid, to such person, 
or in such manner, or into the High Court of Justice to 
such account, and be applied, and disposed of, as the said 
Court shall direct(().

The High Court of Justice may order the costs and 
expenses of, and relating to, the petitions, orders, direc­
tions, conveyances, and transfers, to be made in pursuance 
of section 26, of any of them, to be paid and raised out 
of, or from the lands, or the rents, in respect of which the 
same respectively shall be made, in such manner as the 
said Court shall think proper(w).

A tenant who continues in possession of the premises insurable 
after the expiration of his term under an invalid covenant intpre8t- 
for renewal, has no insurable interest in the buildings (v).

A lease of land for four years, with a covenant to re- Registra- 
new for four years more, was held not to require registra- tlon' 
tion under the Act requiring registration of leases exceed­
ing seven years, actual possession having gone with the (*)

(*) Il Geo. IV. & 1 Will. IV., c. 65, a. 20; R.S.O. (1897), vol.
III., c. 342, s. 27.

(t) Sec. 21 of the Imperial Act; section 28 of the Ontario Act.
(u) Sec. 35 of the Imperial Act; section 29 of the Ontario Act.
(v) Shaw v. Phoenix Ins. Co. (1870), 20 U.C.C.P. 170.

bell—29
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lease; and such a lease, though not registered was held to 
be valid, and renewable as between the lessee and the subse­
quent mortgagees of the lessor (w).

An assignee of a lease, or of a part of the demised lands 
is entitled pro tanto to the benefit of a covenant for re­
newal and right of pre-emption (x).

There is no authority for the general proposition that 
if a person only partly interested in an old lease obtains 
from the lessor a renewal, he must be held a constructive 
trustee of the new lease, whatever may be the nature of 
his interest or the circumstances under which he obtained 
the new lease. A person renewing is only held to be a 
constructive trustee of the new lease, if in respect of the 
old lease, he occupied some special position by virtue of 
which he owed a duty towards the other persons interested ; 
as, for example, in the case of a renewal by a tenant for 
life of settled leaseholds, or by a partner of a partnership 
lease, or by a mortgagee of a mortgaged lease. In all such 
cases the new lease is treated as engrafted on or a forming 
part of the original lease(xz).

A lessor granted a lease for seven years of a house 
in which the lessee carried on a profitable business. On 
the expiration of the term, the lessor refused to re­
new, but allowed the lessee to remain as tenant from 
year to year at an increased rent. During that ten­
ancy the lessee died intestate, leaving a widow and 
three children, one being an infant. The widow took out 
administration to her husband’s estate, and she and the 
two adult children, one of whom was a son, continued to 
carry on the business under the existing yearly tenancy. 
The widow and son each applied to the lessor for a new

(to) Latch v. Bright (1870), 16 Gr. 033. 
(x) McVeon v. Woodell (1834), 2 0.8. 33. 
(xx) See next cited case.
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lease for the benefit of the estate, which he refused to 
grant, but, having determined the yearly tenancy by notice, 
he granted to the son “personally” a new lease for three 
years at a still further increased rent. In an action which 
had in the meantime been instituted by the three children, 
including the infant, against the administratrix for ad­
ministration of the intestate’s estate, the administratrix 
applied to have the new lease treated as having been taken 
by the son for the benefit of the estate, and for an account 
of the rents and profits received by him, it was held that 
the right or hope of renewal had been determined by the 
lessor himself before the son intervened, so that the new 
lease could not be treated as an accretion to the estate of 
the deceased, and also that the son had in no way abused 
his position, nor stood in any fiduciary relation towards, 
nor owed any duty to the other persons interested in the 
estate, and that he was therefore entitled to retain the 
lease for his own benefit (y).

(y) In re Bias, Bias v. Biaa, [1003] 2 Ch. 40; Ex parte Grace 
(1799), 1 B. & P. 370, distinguished.



CHAPTER XXIII.

COVENANT NOT TO ASSIGN OR SUB-LET.
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The words “assign” and “assignment” are used where 
the lessee parts with his whole remaining interest in the 
term, and ceases to be a tenant, and the words “sub-let” 
and “sub-lease,” or “under-let” and “under-lease” arc 
used where the lessee, while still remaining a tenant, trans­
fers the demised lands, or a portion thereof, for only part 
of the period of his lease (o).

In the absence of an express stipulation to the con­
trary, a lessee is entitled to assign or sub-let the whole or 
any part of the demised premises, for the whole or any 
part of the term.

A covenant not to assign or sub-let without leave, 
although it is a statutory covenant, is not a “usual” 
covenant in the technical sense in which that word is 
used with respect to an agreement for a lease ; that is to 
say, under an agreement for a lease with “usual” cove­
nants, the intended lessor is not entitled to have inserted 
in the lease that is executed in pursuance of the agree­
ment, a covenant not to assign or sub-let without leave(6).

A covenant, however, against assigning or sub-letting 
or both, without the consent in writing of the lessor, is 
often inserted in leases by the express agreement of the 
parties.

The short form of the covenant not to assign or sub­
let without leave provided by the Act respecting Short

(а) See Beardman v. Wilson (1868), L.R. 4 C.P. 57; Baker 
v. Goatling ( 1834), 1 Bing. N.C. 19; 41 R.R. 533; Derby (Lord) v. 
Taylor (1801), 1 East 502; 6 R.R. 337.

(б) See chapter VI.
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Forms of Leases (c), is as follows : “And will not assign 
or sub-let without leave.” This form of words contained 
in a lease expressed to be made in pursuance of the Act 
will be construed as if it were in the following form :

“And also that the lessee, his executors, administrators Form of 
and assigns shall not, nor will during the said term, assign, cov<nnnt 
transfer or set over, or otherwise by any act or deed pro­
cure the said premises or any of them to be assigned, trans­
ferred, set over or sub-let unto any person or persons 
whomsoever without the consent in writing of the lessor, 
his heirs or assigns, first had and obtained.”

Apart from statute, it has been held that a covenant Assigns, 
not to assign or sub-let without leave is a covenant that 
runs with the land if assigns are expressly mentioned (d), 
but not, if assigns are not expressly mentioned in the 
covenant(e).

The long form of covenant not to assign or sub-let with­
out leave, as formerly provided by statute(/)., did not 
expressly extend to assigns. This form was as follows :

“And also that the lessee shall not nor will during the Former 
said term assign, transfer, or set over, or otherwise by covenant 
any act or deed, procure the said premises or any of them 
to be assigned, transferred, set over, or sub-let unto any 
person or persons whomsoever, without the consent in 
writing of the lessor, his heirs, or assigns, first had and 
obtained ”(gr).

The form of words by which statutory covenants are 
introduced is as follows : “And the said lessee doth hereby

(o) R.S.O. (1897), c. 125.
(d) Williams v. Earle ( 1808), L.R. 3 Q.B. 739; see also Crate- 

ford v. Bugg (1886), 12 Ont. 8.
(e) Lee v. Lorsh (1876), 37 U.C.R. 262; Crawford v. Bugg 

(1886), 12 Ont. 8; West v. Üobb (1870), L.R. 4 Q.B. 634; L.R. 5 
Q.B. 460.

(f) See R.S.O. (1887), c. 106.
(g) R.S.O. (1887), c. 106, schedule B.
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for himself, his heirs, executors, administrators, and 
assigns, covenant with the said lessor, his executors, ad­
ministrators and assigns.’9

Where the former statutory covenant not to assign or 
sub-let without leave was prefaced by the words: “And 
the said lessee for himself, his heirs, and executors, ad­
ministrators, and assigns, hereby covenants with the said 
lessor, his heirs, executors, administrators and assigns, 
in manner and form following, that is to say;” it was 
held that the covenant did not include assignees, as they 
could not be held to be named; and that the prefatory 
words to the covenant would have no contrary effect; and 
therefore that an assignment of the term by an assignee 
without leave was no breach thereof (A).

In Ontario, and in British Columbia, it is provided by 
statute that a covenant not to assign or sub-let without 
leave, is a covenant that runs with the land and is binding 
on the heirs, executors, administrators, and assigns of the 
lessee whether they are mentioned in the lease or not, and 
that the statutory proviso for re-entry applies to the breach 
of such a covenant, although it is a negative covenant. 
This is provided in Ontario by section 3 of the Act respect­
ing Short Forms of Leases, which is as follows:

3. Unless the contrary is expressly stated in the lease, all 
covenants not to assign or sublet without leave, entered into by a 
lessee in any lease under this Act, shall run with the land demised, 
and shall bind the heirs, executors, administrators, and assigns of 
the lessee whether mentioned in the lease or not, unless it is by 
the terms of the lease otherwise expressly provided, and the proviso 
for re-entry contained in Schedule B to this Act shall, when in­
serted in a lease, apply to a breach of either an affirmative, or 
negative covenant(♦).

(A) Crawford v. Hug g (1886), 12 Ont. 8.
(*) R.S.O. (1897), c. 126, s. 3; 49 Viet. c. 21, s. 1 ; in British 

Columbia, see R.S.B.C. (1897), c. 117, s. 8.
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Apart from this enactment, it has been held that a 
proviso for re-entry according to the form provided in 
the Act respecting Short Forms of Leases (ii), applies to 
the breach of a negative, as well as of an affirmative cove­
nant, and under such a proviso there is a right of re-entry 
for a breach of a covenant not to assign or sub-let without 
leave (j).

The words “any person or persons,” in the long form 
of the covenant not to assign or sub-let without leave, in­
clude the original lessee, and where an assignment by him 
has been made with consent, a re-assignment to him with­
out a fresh consent is a breach of the covenant(i).

A covenant not to assign is valid and binding, even 
where the lease is made to the lessee, his executors, ad­
ministrators, and assigns. In such a case, the word 
“assigns” is construed to mean such assigns as the lessee 
may lawfully have, either by his own act with the consent 
of the lessor, or by operation of law(m).

To constitute a breach of a covenant not to assign 
there must be an actual assignment; a mere declaration of 
intention to assign is not sufficient(n).

But it has been held that the making of an agreement 
for the assignment of a lease, the settlement of the terms

(il) RS.O. (1897), c. 125.
(j) Toronto General Hospital v. Denham (1880), 31 U.C.C.P. 

207; followed in McMahon v. Coyle (1903), 5 Ont. L.R. 018. In 
Lee v. Lorsoh (1876), 37 U.C.R. 202, it was held that a proviso 
for re-entry on non-performance of covenants applied only to the 
non-performance of positive, not negative, covenants, and conse­
quently did not apply to a breach of a covenant not to assign or 
sublet without leave. See chapters XIV. and XXVI.

(l) Munro v. Waller (1897), 28 Ont. 29; referring to Parley 
v. Coppard (1872), L.R. 7 C.P. 505, and The Corporation of Bristol 
v. Westcott (1879), 12 Ch. D. 461, and disapproving oi McCormick 
v. Ntowell (1885), 138 Mass. 431.

(m) Weather ell v. Geering (1806), 12 Ves. 504; 8 R.R. 369.
(n) Corporation of Bristol v. Westcott (1879), 12 Ch. D. 461; 

Gourlay v. Duke of Somerset (1812), 1 V. & B. 08.
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thereof, and the taking of possession by the assignee, con­
stitute sufficient evidence of the breach of such a cove­
nant ; the fact of the document shewing the transfer not 
having been made until after action brought is imma­
terial (o).

The question whether or not a covenant not to assign 
has been broken, depends on the precise words in which 
it is expressed. Thus, a covenant not to assign will not be 
broken by a sub-lease of part of the term, unless the cove­
nant expressly extends to sub-letting, or forbids an assign­
ment for the whole or any part of the term(p).

If the covenant forbids assigning and sub-letting, or 
letting for all or any part of the term, either assigning or 
sub-letting would be a breach; but where a covenant is 
simply not to demise, or let, or sub-let without the lessor’s 
consent, an assignment of the whole term does not amount 
to a breach (q).

By an indenture of lease the defendant demised to the 
plaintiff the exclusive right of fishing in a certain portion 
of a river, “together with full liberty of egress, and re­
gress for the said lessee and his authorized friends at all 
times during the term thereby granted to fish with rods 
and lines in a proper and sportsmanlike manner . . .
and the fish which they shall then and there take and re­
tain to his and their own use.” The lessee covenanted that 
he would not during the term “underlet, assign, transfer, 
or set over, or otherwise by any act or deed procure, the said 
premises to be assigned, transferred or set over unto any 
person or persons whatsoever,” without the consent in 
writing of the lessor, his heirs or assigns. It was held

(o) McMahon v. Coyle (1903), 6 Ont. L.R. 618.
(p) Church v. Brown (1808), 16 Vos. 258, at p. 265, per Lord 

Eldon; 10 R.R. 74; Doe v. Worsley (1807), 1 Camp. 20.
(q) In re Doyle, [1899] 1 Ir. R. 113.
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that, inasmuch as the covenant did not expressly apply to 
“any part” of the premises as well as to the whole, the 
lessee was not precluded from granting a license to another 
person (limited to two rods) to fish in the river during the 
residue of the term granted by the lease (r).

Where a party enters upon the demised premises, not 
as a tenant, but as a purchaser from the lessee of his pro­
perty thereon, this will not amount to a breach of a cove­
nant not to sub-let (*).

A temporary letting, for a particular purpose, of a 
small part of the demised premises is not a breach of a 
covenant not to assign or sub-let(f).

Generally speaking, in the absence of statutory pro­
vision, a voluntary assignment by the lessee of all his pro­
perty for the benefit of his creditors, operates as a breach 
of the covenant not to assign(u). But it has been held 
that a breach of the covenant not to assign has not been 
committed, where the lessee has been adjudicated a bank­
rupt on his own petition (v).

A voluntary assignment under the Insolvent Act was 
held to be a breach of the covenant not to assign. Thus, 
where lessees, under a lease containing a covenant in the 
statutory form not to assign without leave, made a vol­
untary assignment in insolvency on the 17th of May, 1869, 
and the assignee sold the stock-in-trade of the insolvents, 
who were dry goods merchants, and the purchaser took 
possession of the premises from him on the 27th of May, 
the assignee also occupying a room there for the manage-

(r) Grove v. Portal, [1902] 1 Ch. 727; dictum of Lord Kldon, 
in Church v. Broirn (1808), 15 Vee. 258; 10 R.R. 74, followed.

(s) Horsey Estate v. Steiger, [1899] 2 Q.B. 79.
(f) H whiter v. Smith (1887), 3 Times L.R. 673.
(u) Holland v. Cole (1802), 1 H. & C. 07 ; Dobson v. Soothcran 

(1888), 15 Ont. 15.
(«) In re Riggs, ex parte Lovell, [1901] 2 K.B. 16.
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ment of the estate, it was held that there had been a breach 
of the covenant, and that a forfeiture had been incurred, 
for the term passed to the assignee under the Insolvent 
Act, and if his election to accept it were necessary, it 
was shewn by his conduct{w).

In Ontario, an assignment for the general benefit of 
creditors made by a lessee does not operate as a breach of 
a covenant not to assign. In such a case the assignee may 
elect to retain the demised premises for the unexpired 
period, or a portion thereof, upon the terms of the lease, 
notwithstanding such covenant. This is provided by sub­
section 2 of section 34 of the Landlord and Tenant*s Act(x), 
which is as follows:

Assignee 
may elect 
to retain 
premises.

34. (2) Notwithstanding any provision, stipulation or agré­
ment in any lease or agreement contained, in any case of an assign­
ment for the general benefit, of creditors, or in case an order is made 
for the winding-up of an incorporated company, being lessees, the 
assignee or liquidator shall be at liberty, within one month from 
the execution of such assignment, or the making of such winding-up 
order, by notice in writing under his hand given to the lessor, to 
elect to retain the premises occupied by the assignor or company as 
aforesaid at the time of such assignment or winding-up, for the unex­
pired term of any lease under which the said premises were held, or 
for such portion of the said term as he shall see fit, upon the terms 
of such lease and paying the rent therefor provided by said lease.

Effect of 
statute.

Before this section was passed ( y), it was held that an 
assignment for the general benefit of creditors operated as 
a breach of the covenant not to assign without leave(z).

The effect of this section is to place the assignee, who 
has elected by notice in writing under his hand to retain 
the premises occupied by the assignor at the time of the 
assignment for the unexpired term of the lease under

(w) Magee v. Rankin (1809), 29 U.C.R. 257.
(<r) R.S.O. (1897), c. 170.
(y) 68 Viet. (1895), c. 26, a. 3.
(z) Dobson v. Southcran (1888), 15 Ont. 15.
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which said premises were held, in the same position as 
respects the lease, as the assignor would have been in, had 
the assignment not been made; the landlord in such cases 
being entitled to the full amount of the rent reserved by 
the lease, but to nothing more ; and where accelerated rent 
due for the unexpired term of a lease containing the usual 
forfeiture clause on an assignment for the benefit of credi­
tors being made by the lessor, had been paid by his assignee 
for creditors, who had elected to retain the premises to the 
end of the term, the assignee was held entitled to recover 
back a sum for rent of the premises for a portion of the 
same period, which he had paid on demand of the land­
lord, under protest, to avoid distress (a).

A covenant not to assign or sub-let does not extend to 
an involuntary assignment, that is, to a transfer effected 
by operation of law, as by the death of the lessee, or by a 
sale of his interest in the term under an execution against 
him(6). Nor to a compulsory assignment to a railway 
company(c). A bequest by will of the lessee’s interest is 
not a breach of the covenant (d).

But a breach will be incurred if a lessee gives a war­
rant of attorney for the purpose of having the lease taken 
in execution(e).

• A sub-lease by the lessee, who was leaving the country 
for a time, to a person who was to give up posession when 
required, was held not to incur a forfeiture under a proviso 
for re-entry in the following form: “Proviso for re-entry

(a) Kennedy v. Macdonell (1901), 1 Ont. L.R. 250.
(b) Seers v. Hind (1791), 1 Vea. 294; Roe v. Harrison (1788), 

2 T.R. 425; 1 R.R. 513; Doe v. Reran (1815), 3 M. A 8. 353; see 
also FAphinstone v. Monkland Iron Co. (1880), 11 App. Cas. 332.

(c) Slipper v. Tottenham and Hampstead Junction Railway Co. 
(1807), 4 F.q. 112.

(d) Doe v. Bevan (1815), 3 M. A 8. 353.
(e) Doe v. Carter (1799), 8 T.R. 67, 300; 4 R.R. 680.

Involuntary
assignment.

Possession

required.



460 TERMS OF THE RELATIONSHIP.

Mortgage.

if the lessee do or shall at any time or times during the con­
tinuance of the said term, let, set, or assign over these pre­
sents or the term, estate or premises hereby granted, or 
otherwise part with his interest therein or thereto to any 
person or persons whatsoever, without the lessor’s consent 
in writing”(/).

A mortgage made by the lessee of his interest in the 
term is a breach of the covenant, but not a mortgage of 
fixtures which are by agreement in the lease to remain 
the property of the tenant(g).

Lodgings. A covenant not to assign or sub-let is broken by letting 
lodgings or furnished apartments, if exclusive possession 
thereof is given (h).

A covenant contained in an agreement for farming
4‘on shares” toi deliver possession of land to which the 
covenanter has homestead rights only, is not an assignment 
or transfer within the meaning of Dominion Lands Act(i).

Assignment 
to partner.

It has been held that where the lessees are partners, 
an assignment by one to the other is a breach of the cove­
nanted); but this decision was questioned in a later case, 
in which it was held that no breach was committed where 
one partner continued in possession after a dissolution(k).

Company. A declaration of trust in favour of, or an assignment 
to, a joint stock company taking over the lessee’s business, 
operates as a breach of the covenant(l) ; but a sale by the

if) Leys v. Fiskin (1854), 12 U.C.R. 604.
(y) Moss v. James (1878), 38 L.T. 595.
(A) Qreenslade v. Tapscott (1834), 1 C.M. & R. 65.
(i) Spence v. Arnold (1901), 5 Terr. L.R. 176; R.8.C. (1886). 

c. 64, a. 42, aa amended by 60 & 61 Viet. (1897), c. 29, a. 5.
(/) Varley v. Coppard (1872), L.R. 7 C.P. 505.
(ik) Corporation of Bristol v. Westcott (1879), 12 Ch. D. 461.
(1) Richards v. Cratcshay (1892), 8 Times L.R. 446; Gentle v. 

Faulkner (1899), 68 L.J.Q.B. 848.



COVENANT NOT TO ASSIGN OR SUB-LET. 461

lessee of his business to a company will not have that effect, 
if the lessee retains possession, although the company 
makes use of the premises in carrying on the business(m).

Where land was leased on the 30th of October, 1866, 
for twenty-one years, by a lease under the Short Forms 
Act, containing covenants to pay rent, and not to assign 
or sub-let without leave, and by a deed of the same date, 
the lessor sold and conveyed the buildings on the land to 
the lessee, who then mortgaged the premises, and after­
wards assigned his interest, it was held that the lessors 
were entitled to recover for the breach of the covenant not 
to assign, but that under the circumstances their recovery 
must be limited to the land alone, and not to the buildings 
thereon, and that therefore they could not enter into the 
buildings or remove the assignee therefrom(n).

The lessee is bound to ask the consent of the lessor to 
save a forfeiture, even if it could not be reasonably with­
held (o). And where a sub-lease contains a covenant not 
to assign or sub-let without leave, and is made subject to 
all the covenants in the original lease which contains a like 
covenant, the sub-lessee must obtain the consent of both the 
original lessor and the sub-lessor before assigning(p).

Where the person whose leave or consent is necessary 
to validate an assignment under a covenant not to assign 
or sub-let without leave is an infant or lunatic, his guar­
dian or committee may, with the approbation of the Judge 
of the Surrogate Court of the County wherein the land 
lies, consent to an assignment or transfer. This is provided

(m) Peebles v. Crosthwaite (1897), 13 Times L.R. 198.
(n) Toronto Hospital Trustees v. Denham (1880), 31 U.C.C.P. 

203.
(o) Barrow v. Isaacs, [1891] 1 Q.I3. 417; Eastern Telegraph 

Co. v. Dent [1899] 1 Q.B. 835.
(p) Haywood v. Silbcr (1885), 30 Ch. D. 404.

Buildings.

Consent of

Infant or 
lunatic.
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Guardian or 
committee 
may consent.

Written
consent.

Consent not 
to tic un­
reasonably 
withheld.

Assignment
without
consent.

by section 12 of the Landlord and Tenant»’ Act(q), which 
is as follows:

12. Where any person being under the age of twenty-one years, 
or a lunatic, or a person of unsound mind, shall be seised of the re­
version of land subject to a lease, and such lease shall contain a 
covenant not to assign or sub let without leave, the guardian of 
such infant or the committee of such lunatic, or person of unsound 
mind may, with the approbation of the Judge of the Surrogate 
Court of the county in which the said land is situate, consent to any 
assignment or transfer of such lease hold interest, in the same 
manner and with the like effect as if the consent were given by a 
lessor under no disability (r).

Where the consent of the lessor is required by the 
covenant to be in writing a verbal consent is insufficient (s) ; 
and in an action of ejectment against the assignee of the 
lessee, for breach of a covenant not to assign without leave 
in writing, the fact of the lessor’s oral assent to the assign­
ment before the assignee entered into possession is no de­
fence (t).

Where the covenant not to assign without the consent 
of the lessor is qualified by a proviso that such consent 
shall not be unreasonably withheld, it operates to empower 
a lessee to assign without consent, if it be unreasonably 
refused (m).

Where a lease contains a covenant by the lessee not to 
assign without the license in writing of the lessor, “such 
license not to be unreasonably withheld,” although the 
lessor, in refusing a license to assign, is not bound to give 
any reason for his refusal, yet if, in granting a license he

(g) R.S.O. (1897), c. 170.
(r) See aluo C.S.N.B. (1904), c. 153, s. 5.
(») Richardson v. Evans (1818), 3 Madd. 218.
(t) Carter v. Hibblethwaite (1855), 5 U.C.C.P. 475.
(«) Trcloar v. Rigge (1874), L.R. 4 Ex. 161: Hyde v. Warden 

(1877), 3 Ex. D. 72; Sear v. Bouse Property Society (1880), lb
Ch. D. 387.
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attaches to it a condition which, in the opinion of the 
Court, is unreasonable, the Court will, in an action brought 
by the lessee for the purpose, make a declaratory order 
that the lessor is not entitled to impose the unreasonable 
condition, and that the lessee is entitled to assign without 
any further consent of the lessor(v).

And in such a case an agreement to assign a lease will Spwifir 
be enforced by specific performance, if the lessor’s consent flr,<rm"" 
under such a covenant could not be reasonably with­
held (mi). But such an agreement would not be enforced 
by specific performance in breach of an absolute covenant 
not to assign without leave (z).

It is unreasonable for a lessor to withhold consent 
merely on the ground that he wishes to occupy the premises 
himself(y).

Where a lease contains a covenant (with a condition Forfeiture, 
of re-entry on breach) “not to assign or sub-let without 
the consent of the landlord first had and obtained,” and 
an agreement by the landlord that his consent should “not 
be arbitrarily withheld in the case of a respectable and re­
sponsible person, ” and a tenant does sub-let without apply­
ing for the landlord’s consent, he cannot be relieved against 
forfeiture by shewing that the sub-lessee is a respectable 
and responsible person, and that the omission to apply for 
the landlord’s consent was by inadvertence(z).

Formerly a consent to assign, once given, operated as waiver, 
a general waiver of a covenant not to assign, so as not to 
restrict subsequent assignments^).

(v) Young v. Ashley Gardens Properties, Limited, [1903] 2 Ch.
112.

(to) White v. Hay (1895), 72 L.T. 281.
(<p) See chapter VI.
(y) Bates v.Donaldson, [1896] 2 Q.B. 241.
(») Barrow v. Isaacs, [1891] 1 Q.B. 417; 60 L.J.Q.B. 179; 64 

L.T. 686; 39 W.R. 338.
(o) Dumpor’s Case (1603), 1 Smith L.C., 11th ed., p. 32.
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Extent of 
license.

License to 
assign part.

It is now provided by statute that a consent or license 
given to a lessee to do any act which, without such license 
or consent, would create a forfeiture, shall extend only to 
the permission actually given(b).

Where the lessor, under a lease containing a proviso for 
re-entry on assigning or sub-letting without leave, gives a 
license to assign part of the demise premises, he may re­
enter upon the remainder for breach of covenant not to 
assign or sub-let, notwithstanding that the proviso for re­
entry makes it lawful only to re-enter on the whole or a 
part in the name of the whole. Sections 14 and 15 of the 
Landlord and Tenants’ Act(c), are to be read together, 
the former referring generally to all cases, and making 
licenses to alien applicable pro hâc vice only, the latter re­
ferring to specific cases of licensing the alienation of a part, 
and reserving the right of re-entry as to the remainder. 
Hence, where a lessor gave a license to alien part of the 
demised premises, it was held, that the license applied 
only to the alienation then effected, and that upon sub­
sequent alienation without leave, he might re-enter (d).

Where a lessee sub-let under such a lease which con­
tained also a covenant for renewal, and the sub-lease con­
tained a covenant to renew for the term to be granted on the 
renewal of the superior lease, less one month, to which the 
lessor assented, and the lessee afterwards without leave 
assigned his reversion expectant on the sub-lease, it was 
held that the lessors might re-enter as against the sub­
tenant, notwithstanding their assent, for it must be deemed

(6) 22 A 23 Viet. (Imp.), c. 35, ss. 1 and 2; R.S.O. (1897), 
c. 170, 88. 14, 15 and 16.

(o) R.S.O. (1897), c. 170.
(d) Baldwin v. Wanzer, Baldwin v. Canadian Pacific Railway 

Co. ( 1892), 22 Ont. 612; see also Bacon v. Campbell (1879), 40 
U.C.R. 617.
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to have been an assent to the renewal of the sub-lease, pro­
vided that the superior lease was renewed(e)

A lessee under such a lease created a number of sub­
tenancies on part of the land, with leave. He then assigned 
all the rents to an assignee, and the head lessors assented' 
to the assignment, and covenanted with the assignee that 
so long as the rents reserved were paid, and the covenants 
observed, they would not claim any forfeiture, as to the 
lands affected by the assignment, and that the rights of 
the assignee should not be prejudiced by any act of the 
original lessee, or any person claiming under him, or by 
any breach or non-observance by the lessee, or any person 
claiming under him, of the covenants or provisions con­
tained in the original lease, such consent not, however, to 
operate as a waiver of the covenant against assigning and 
sub-letting. The original lessee afterwards assigned his 
reversion in the whole of the demised premises without 
leave, and for this the lessors brought an action to recover 
the demised premises, after the interest of the assignee of 
the rents had expired by lapse of time. It was held that, 
in the absence of notice of the assignment without leave, 
pending the existence of the interest created by the assign­
ment of the rents, they were not precluded from maintain­
ing the action (/).

Where the lessors, after an assignment by the lessee 
without leave, of part of a lot, was registered, took a sur­
render of part of the same lot demised by another lease 
and registered it, it was held that the registration of the 
assignment without leave was not notice of it to them, as 
they were not bound by the nature of the surrender to ex-

(e) Baldwin v. Wanzer (1892), 22 Ont. 612.
(Z) Ibid.

Assignment 
of rents 
with leave.

Subsequent 
assignment 
of reversion 
without

Registration
of
assignment.

BELL—30
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Severance of 
reversion.

Condition
destroyed.

Knowledge

acquiescence 
of lessor.

Receipt of

amine the register as to that part of the lot affected by the 
assignment without leave (g).

A tenant in fee simple conveyed land to the use of 
himself for life, and after death, to such uses as he might 
by will appoint. He, with his grantees to uses, then made 
a lease of the land, containing a covenant not to assign or 
sub-let without leave, and a proviso for re-entry for breach 
of the covenant, and by will appointed the reversion to his 
seven children. After his death an assignment was made 
by the lessee without leave, and subsequently one of the 
devisees conveyed his undivided one-seventh interest to 
trustees, to sell, lease, or mortgage. An action was brought 
to recover the lands for breach of the covenant against 
assigning, and it was held that by the conveyance of the 
undivided one-seventh share, the reversion was severed and 
the condition destroyed, and therefore no recovery could 
be had for breach of the covenant occurring either before 
or after the severance(h).

The fact that the lessor does not object to the assignee’s 
taking possession, or knows that the assignee is making ex­
penditures on the premises will not alone operate as a 
waiver of a covenant not to assign(t) ; and if the lessor is 
not aware of the assignment he may insist on a forfeiture 
as soon as it comes to his knowledge (j).

But where the lessor acquiesces in the assignee’s pos­
session and receives rent from him with knowledge of the 
circumstances, it will be presumed that he has consented 
to the assignment(k).

(g) Ibid.
(A) Baldwin v. Wanzer, Baldwin v. Canadian Pacific Railway 

Co. (1892), 22 Ont. 612.
(«) Elphinatone v. Monkland Iron Co. ( 1886), 11 App. Cas. 

332; Wilmott v. Barber (1880), 16 Ch. D. 90.
(/) Silcock v. Farmer (1882), 46 L.T. 404.
(fc) Gibson v. Doeg (1857), 2 H. & N. 615.
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And where the possession of demised premises by an 
assignee and his sub-tenant has been open and notorious 
for several years, it will be presumed that the lessor has 
given a license to assign and sub-let(l).

A forfeiture will not be incurred by the breach of a 
covenant not to assign or sub-let without leave unless there 
is a proviso in the lease for re-entry on a breach thereof, 
and the lessor cannot recover possession from the assignee 
although he may maintain an action for damages against 
the lessee for breach thereof (m).

The law requiring notice to be given by a lessor to a 
lessee before enforcing by action or otherwise breaches of 
covenants does not extend to a covenant not to assign or 
sub-let (n).

In estimating the damages in an action for breach of a 
covenant not to assign, account must be taken of the in­
ferior pecuniary ability of the assignee to perform the 
covenants in the lease(o).

Upon breach of a covenant in a lease not to assign with­
out leave, the lessors are entitled to recover as damages 
such sum of money as will put them in the same position as 
if the covenant had not been broken, and they had retained 
the liability of the defendant instead of an inferior liabil­
ity; but in estimating the value of the defendant’s liability, 
allowance must be made for the vicissitudes of business, and 
the uncertainty of life and health (p).

Where, a few days prior to the accruing due of a quar­
ter’s rent payable in advance, the lessee assigned without*

(l) Crawford v. Bugg (1886), 12 Ont. 8.
(m) McIntosh v. Samo (1874), 24 U.C.C.P. 625.
(n) R.S.O. (1897), c. 170, 8. 13, s.-s. 6; Connell v. Pmcer 

(1864), 13 U.C.C.P. 91; nee chapter XXVI., section Vll.
(o) Williams v. Earle (1868), L.R. 3 Q.B. 739.
(p) Munro v. Waller (1897), 28 Ont. 674; following Williams 

v. Earle (1868), L.R. 3 Q.B. 739.

Forfeiture.

Damages.
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Loss by fire.

Injunction.

Liability of 
assignee.

the lessor’s leave, in breach of a covenant contained in the 
lease, the lessor was held entitled to recover, as damages 
for such breach, the rent so payable in advance without' 
any deduction for rents realized during the said quarter 
under a new lease created by the lessor, who, finding the 
property vacant, had taken possession(q).

Where a lessee in breach of a covenant sub-let premises 
for the purpose of a turpentine distillery, and they were 
in consequence destroyed by fire, it was held that the loss 
was recoverable as damages(r).

Where by the terms of a lease it is stipulated and con­
ditioned that the lessee should not assign or underlet, the 
lessor may maintain ejectment for breach of the condi­
tion (s). And a breach or an intended breach of a covenant 
not to assign or sub-let without leave will be restrained by 
injunction (<).

The assignee of a lease is subject to all the covenants 
and conditions contained therein, although he takes in 
breach of a covenant against assigning(u).

An assignee of a term is properly assessable in respect 
of the demised premises, although the assignment, which is 
made orally and without the knowledge of the lessor, is 
in violation of a covenant not to assign without, leave(v).

(q) Patching v. Smith (1897), 28 Ont. 201.
(r) Lepla v. Rogers, [1893] 1 Q.B. 31.
(s) Doe d. Henniker v. Watt (1828), 8 B. & C. 308; 32 R.R.

393.
(<) Bridewell Hospital v. Fawkner (1892), 8 Times L.R. 63,
(u) Silcock v. Farmer (1882), 40 L.T. 404.
(v) Regina ex rel. Northwood v. Askin (1861), 7 C.L.J., O.S. 

130.



PART III.

CHANGE OF PARTIES TO THE 
RELATIONSHIP.

CHAPTER XXIV.

BY ACTS OF THE PARTIES.

Section I.—Assignment of the Term.
Section II.—Assignment of the Reversion.

SECTION I.

ASSIGNMENT OF THE TERM.

1. Requisites of a Valid Assignment.
2. Covenants that Run with the Land.
3. Collateral Covenants.
4. Equitable Doctrine of Notice.
5. Liability of Assignee to Lessor.
6. Liability of Sub-lessee.
7. Liability of Lessee after Assignment.
8. Liability of Assignee to Lessee.

An assignment of the term is a transfer by the lessee 
of his interest in the premises for the whole remaining 
period of his lease. A sub lease, on the other hand, is a 
transfer by the lessee of his interest for a part only of 
the remaining period of his lease, leaving a reversion in 
the sub-lessor, if it be only for the last day of the term.
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Assignment.

Sublease.

By an assignment of the term a change is effected in 
the parties to the relationship ; a privity of estate is thereby 
created between the landlord and the assignee and the 
assignee, subject to what will be said hereafter, acquires 
the rights and assumes the liabilities of the original tenant 
and becomes a tenant in his stead.

By a sub-lease, on the other hand, no change is effected 
in the parties to the original relationship, but a new rela­
tion of landlord and tenant is created between the sub-les­
sor and hLs sub-lessee. The sub-lessor still remains a tenant 
to the head lessor, and becomes a landlord to his sub-lessee. 
By a sub-lease privity of estate is not created between the 
head lessor and the sub-lessee, and the sub-lessee acquires 
only the rights conferred and assumes the liabilities im­
posed by the sublease, and subject to what is said hereafter, 
the sub-lessee is not liable to the terms, covenants, or condi­
tions contained in the head lease.

A demise by deed for a term of years, extending to the 
whole of the term vested in the lessor or for a longer 
period operates as an assignment of the term (a). Thus, in 
an action by the assignee of the reversion of a lease, on a 
covenant to repair, against the representatives of an assignee 
of the lease, who had made a sub-lease ending at the 
same date as the original term, it was held that the sub­
lease amounted to an assignment, and that the plaintiff 
was not entitled to recover( 6).

So, where a lessee of land for five years demised the 
land for seven years, it was held that the demise in ques­
tion operated as an assignment of the original term, and 
conferred upon the original lessor, in respect of the privity 
of estate thus created, a right of action against the assignee

(o) Beardman v. Wilson (1808), L.R 4 C.P. 67.
(6) Ibid.
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of the term for the arrears of rent due under the original 
lease (c).

A lessee and each successive assignee and sub-lessee, 
in the absence of express stipulation in the lease, assign­
ment or sub-lease to the contrary, has a right to assign or 
sub-let the whole or any part of the premises demised, 
assigned or sub-let.

The effect of covenants by the lessee not to assign or 
sub-let has already been considered(d).

1. Requisites of a Valid Assignment.

It is provided by section 3 of the Statute of Frauds 
that no assignment of a lease shall be made except it be 
by deed or note in writing signed by the party so assign­
ing or his agent(e). Section 3 of the Statute of Frauds 
as re-enacted in Ontario by section 4 of the Ontario Statute 
of Frauds, is as follows :—

4. And moreover, no lease, estates or interests, either of free­
hold, or terms of years, or any uncertain interest, of, in, to, or out 
of, any messuages, lands, tenements, or hereditaments, shall be 
assigned, granted, or surrendered, unless it be by deed, or note in 
writing, signed by the party so assigning, granting, or surrendering, 
the same, or his agent thereunto lawfully authorized by writing, or 
by act and operation of law.

A sub-lease for a term not exceeding three years, like 
a lease for such a term, may be made by parol (/). But an 
assignment of a lease, although such lease itself might be 
created by parol, must, under this section be in writing(g).

Where in an action for an accounting by one partner 
against another, in respect of mining areas, the defendant

(c) Selby v. Robinson (1800), 15 U.C.C.P. 370.
(d) Chapter XXI11.
(e) 29 Car. II., c. 3, s. 3; R.8.O. (1897), vol. 111., c. 338, s. 4; 

R.S.N.S. (1900), c. 141, a. 4; R.S.B.C. (1897), c. 85, s. 4.
(f) See chapter V.
(<7) Retting v. Martin (1809), 1 Camp. 317.
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By deed.

offered evidence of an oral transfer to him by plaintiff 
of his interest, it was held that he was precluded from 
doing this by the Statute of Frauds(Ji).

By a later statute it is provided that an assignment 
of a chattel interest in land shall be void at law unless 
made by deed. This is provided by Section 7 of theAct 
respecting the Law and Transfer of Property (i), corres­
ponding to section 3 of the Imperial Act(j), which is as 
follows :

Agreement 
to assign.

7. A partition and an exchange of land and a lease required by 
law to be in writing, and an assignment of a chattel interest in land, 
and a surrender in writing of land not being an interest which might 
by law have been created without writing, shall be void at law un­
less made by deed.

An assignment, however, that is not made by deed is 
not wholly without legal effect, since if the assignee enters 
into possession and pays rent, a tenancy will be created 
on the principles already referred to(fc).

An agreement to assign a lease, like an agreement for 
a lease, is one relating to an interest in land within the 
meaning of the 4th section of the Statute of Frauds, and 
must be in writing. Such an agreement is governed by 
principles similar to those respecting an agreement for a 
lease which have been already set forth(i).

Where a person who had an agreement for a lease, 
assigned all his interest therein and authorized his assignee 
to demand and receive a lease thereunder, it was held that 
such person was not precluded from procuring a lease in 
his own name, and thus defeating his own assignment (m).

(A) Sim v. Sim (1890), 22 N.8.R. 185.
(i) R.S.O. (1897), c. 119.
(/) 8 & 9 Viet. (Imp.), c. 106.
(k) See chapters III. and VI.
(l) Chapter VI.
(m) Parkinson v. Qlendinning (1855), 13 U.C.R. 150.
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In order to create the relationship of landlord and ten­
ant between the lessor and assignee, it is not necessary 
that the assignee should take possession, so that a mort­
gagee of a lease, under an assignment by mortgage deed, 
is liable on the covenants, although he does not take pos­
session (n).

But in order to create such relation there must be an 
actual assignment ; a mere agreement to assign, or an equit­
able assignment, will not operate to vest the term in the 
assignee, or to create a privity of estate between him and 
the lessor, which is necessary in order to render the assignee 
liable on the covenants, even if he has entered into posses­
sion and paid rent(o).

Thus, where a lessee made an equitable mortgage of 
his lease by deposit of title deeds only, and the mortgagee 
entered into and retained possession and paid rent to the 
lessor for a period exceeding that perseribed by the Statute 
of Limitations to extinguish the title of the lessee, it was 
held that a person claiming under a legal assignment from 
the mortgagee, who had entered and paid rent, was not 
liable on the covenants contained in the lease, as the effect 
of the statute was only to extinguish the title of the lessee, 
and not to transfer the lease to the mortgagee(p).

A general assignment of all a person’s property or 
personal estate will operate as an assignment of a term of 
years, and vest it in the assignee, as for example, an 
assignment for the benefit of creditors(g)., even although

(n) Williams v. Bosanquet (1819), 1 B. & B. 238; 21 R.R. 
585, over ruling Eaton v. Jaques (1780), 2 Doug. 455; Haig v. 
Homan (1830), 4 Bli. N.8. 380.

(o) Cox v. Bishop (1857), 8 D.M. & G. 815; Friary Breweries 
v. Singleton, [18991 1 Ch. 80; 2 Ch. 261; Moores v. Choat (1839), 
8 Sim. 508 ; 42 R.R. 230; Robinson v. Kosher (1841), 1 Y. & C. 7.

(p) Tichbome v. Weir (1892), 67 L.T. 735.
(q) White v. Hunt ( 1870), L.R. 6 Ex. 32; Ringer v. Cann 

(1838), 3 M. & W. 343; Debenham v. Uigby (1873), 28 L.T. 170; 
McGill v. Young (1852), 10 U.C.R. 301.

Possession.

Actual
assignment.

Equitable
Mortgage.

General
assignment.
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the assigna- does nothing to accept the lease(r). In Ontario 
an assignee for the benefit of creditors, or a liquidator of 
an incorporated company, may elect, within one month 
after the making of the assignment or winding-up order, 
by notice in writing to the lessor, to retain the premises 
for the unexpired term of the lease, or such portion there­
of as he may sa- fit, and this notwithstanding any provision 
to the contrary in the lease(s).

But an assignment of personal chattels, and “all other 
the personal estate,” will not operate to convey a term of 
years belonging to the assignor, as the generality of that 
expression is controlled by the previous specific descrip­
tion confining it to things ejusdcm gencris{t).

Mortgage by A mortgage of leasehold lands may be created either 
assignment. , . „ , , , ,by an assignment of the term, or by a sub-lease. A mort­

gagee by way of assignment of the term is liable to pay 
rent reserved by the lease, and to perform the covenants 
contained therein, in the same way as any other assignee ; 
while a mortgagee by way of sub-lease is only liable as a 
sub-lessee (u).

Mortgage Where it is intended that a mortgage of leasehold lands
by»ub im«c. bj10u|(j 0p,,rap, by way of sub-lease, and not by way of 

assignment, it may be done by reserving a reversion in the 
mortgagor, os by granting the residue of the term less one 
day, which should be stated to be the last day of the term ; 
the reservation of a day generally, without stating it to 
be the last day of the term, is insufficient to give it the 
character of a sub-lease (v).

(r) While v. Bunt (1870), I,.R. 6 Ex. 32.
(•) R.S.O. (1897), c. 170, s. 34, e.-s. 2.
(I) Harrison v. Blackburn (1864), 17 C.B.N.8. 678.
(a) For forms of mortgages of leasehold lands by way of assign­

ment and by way of sub-lease, see Part V.
(v) Jamieson v. London and Canadian Loan and Ayency Co. 

(1897), 27 S.C.R. 435.
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In an assignment of lease by way of mortgage the 
habendum if repugnant to the premises will be rejected, 
and where it is recited in the premises that the lease granted 
or assigned by mortgage is one for a term of twenty-one 
years, the habendum, which limits it to the unexpired term 
less one day, is void(te).

In Jamieson v. London and Canadian Loan and Agency 
Co.(x), a lease of real estate for twenty-one years, with a 
covenant for a renewal for a like term or terms, was mort­
gaged by the lessee. The mortgage after reciting the terms 
of the lease proceeded to convey to the mortgagees the 
indenture and the benefit of all covenants and agréments 
therein, the leased property by description and “all and 
singular the engines and boilers which now are or shall at 
any time hereafter be brought and placed upon or affixed 
to the said premises, all of which said engines and boilers 
are hereby declared to be and from part of the said lease­
hold premises hereby granted and mortgaged or intended 
so to be and form part of the term hereby granted and 
mortgaged;” the habendum of the mortgage was, “to have 
and to hold unto the said mortgagees, their successors and 
assigns, for the residue yet to come and unexpired of the 
term of years created by the said lease, less one day there­
of, and all renewals. It was held by the Ontario Court of 
Appeal, that the premises did not grant any estate or in­
terest, and the habendum was not void as repugnant ; that 
the one day excepted might be taken as the last day of the 
term; and that the mortgagees were not assignees of the 
term and liable for the rent. But it was held by the 
Supreme Court, reversing the judgment of the Court of 
Appeal, that the premises of the mortgage contained an

(u?) Jamieson v. London and Canadian Loan and Agency Co. 
(1897), 27 8.C.R. 435.

(a?) Jamieson v. London and Canadian Loan and Ageeny Co. 
(1897), 23 Ont. App. (102; 27 8.C.R. 435.

Jamieson v. 
London and 
Canadian.
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express assignment of the whole term, and the habendum, 
if intended to reserve a portion to the mortgagor, was re­
pugnant to the premises, and therefore void; that the 
words “leasehold premises” were quite sufficient to carry 
the whole term, the word “premises” not meaning lands 
or property, but referring to the recital, which described 
the lease as one for a term of twenty-one years. It was 
further held that the habendum did not reserve a reversion 
to the mortgagor ; that the reversion of a day generally, 
without stating it to be the last day of the term, is insuf­
ficient to give the instrument the character of a sub-lease.

In an assignment of mortgage of leaseholds, the words 
“convey and transfer all the benefit of the said mortgage” 
were held to be insufficient to convey the legal estate in the 
mortgaged property(y).

In Ontario, in a conveyance by way of mortgage of 
leasehold property, whether by assignment or by sub­
lease, certain covenants are implied by statute. This is 
provided by section 5 of the Act respecting Mortgages of 
Real Estate (zwhich is as follows:

5. There shall, in the several cases in this section mentioned, 
be deemed to be included, and there shall in those several cases by 
virtue of this Act be implied, covenants to the effect in this section 
stated, by the person or by each person who conveys, as far as re­
gards the subject-matter or share of subject-matter expressed to be 
conveyed by him, with the person, if one, to whom the conveyance 
is made, or with the persons jointly, if more than one, to whom the 
conveyance is made as joint tenants, or with each of the persons, if 
more than one, to whom the conveyance is made as tenants in com­
mon, that is to say:—

(a) In a conveyance by way of mortgage, the following cove­
nants by the person who conveys and is expressed to convey as 
beneficial owner, namely:

For payment of the mortgage money and interest and observance 
in other respects of the proviso in the mortgage ;

(y) In re Bcachey, Heaton v. Bcachey, [1904] 1 Ch. 67.
(«) R.S.O. (1897), c. 121 a. 5; see also s. 1.
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Good title;
Right to convey ;
That, on default, the mortgagee shall have quiet possession of 

the land;
Free from all incumbrances;
That the mortgagor will execute such further assurances of the 

said lands as may be requisite; and
That the mortgagor has done no act to incumber the land mort- 

Itagwll
According to the tenor and effect of the several and respective 

forms of covenants for the said purposes set forth in Schedule B 
to The Act respecting Short Forms of Mortgages.

(b) In a conveyance by way of mortgage of leasehold property, 
the following further covenant by the person who conveys, and is 
expressed to convey, as beneficial owner, namely :

That the lease or grant creating the term or estate for which 
the land is held is, at the time of conveyance, a good, valid and 
effectual lease or grant of the land conveyed, and is in full force, 
unforfeited, and unsurrendered, and in nowise become void, or void­
able, and that all the rents reserved by, and all the covenants, con­
ditions and agreements contained in, the lease, or grant, and on the 
part of the lessee or grantee and the persons deriving title under 
him to be paid, observed, and performed, have been paid, observed 
and performed, up to the time of conveyance ;

And also, that the person so conveying, or the persons deriving 
title under him, will at all times, as long as any money remains 
on the security of the conveyance, pay, observe and perform, or 
cause to be paid, observed and performed, all the rents reserved by, 
and all the covenants, conditions and agreements, contained in the 
lease or grant, and on the part of the lessee or grantee, and the 
persons deriving title under him, to be paid, observed and performed, 
and will keep the person to whom the conveyance is made, and those 
deriving title under him, indemnified against all accidents, proceed­
ings, costs, charges, damages, claims and demands, if any, to be 
incurred or sustained by him or them, by reason of the non-payment 
of such rent, or the non-observance or non-performance of such cove­
nants, conditions and agreements, or any of them.

In a conveyance of leasehold property for valuable con­
sideration. other than a mortgage, whether by assignment 
or sub-lease, covenants for the right to convey, for quiet 
enjoyment, for freedom from incumbrances, and for 
further assurance, are implied by statute, and the follow-
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ing further covenant, by the person who conveys, and is 
expressed to convey, as beneficial owner, namely:

“That, notwithstanding anything by the person who so 
conveys, made, done, executed, or omitted, or knowingly 
suffered, the lease or grant creating the term or estate for 
which the land is conveyed is, at the time of conveyance, a 
good, valid, and effectual lease or grant of the property 
conveyed, and is in full force, unforfeited, unsurrendered, 
and in nowise become void or voidable, and notwithstand­
ing anything as aforesaid all the rents reserved by and all 
the covenants, conditions and agreements contained in the 
lease or grant, and on the part of the lessee or grantee, 
and the person deriving title under him to be paid, ob­
served, and performed, have been paid, observed, and per­
formed, up to the time of conveyance”(a).

2. Covenants that Run with the Land.

In order to determine the rights and liabilities of suc­
cessive parties to a tenancy, a distinction must be drawn 
between covenants that affect the land demised and are 
called “covenants that run with the land,” and covenants 
that are merely personal to the covenantor and do not 
affect the land, and which may be called “collateral” 
covenants.

A covenant is said to run with the land, when either 
the liability to perform it, or the right to take advantage 
of it, passes to the assignee of the tenant; and a covenant 
is said to run with the reversion, when a like right or li- 
bility passes to the assignee of the landlord. In both cases 
the covenant is commonly described as a covenant that 
runs with the land, as a covenant that runs with the rever­
sion runs also with the land. Conditions are in this respect

(a) R.S.O. (1807), c. 119, 8. 17; see also 8. 1, a.-a. 0.
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on the same footing as covenants, and may or may not run 
with the land(6).

Covenants running with the land include all those that 
touch or affect the demised land, and the burden and bene­
fit thereof pass to the assignee, although not mentioned, 
if they relate to something that is in being at the time of 
the demise(c).

Where the covenants relate to something not in being 
at the time of the demise, the burden and benefit thereof 
passes to the assignee, if the covenants expressly extend 
to assigns(d).

But where the covenant is to do some act affecting the 
land, although relating to something not in being at the 
time of the demise, it is binding on the assigns, although 
they are not named, if the act is conditional on something 
else being first done, as for example, to repair buildings 
if erected during the term(e)

The effect of an assignment by the lessee, that is to say, 
a transfer by him of his whole interest in the term, is to 
substitute the assignee for the lessee, and to create the re­
lation of landlord and tenant between the lessor and the 
assignee. The latter, by reason of the privity of estate 
between them, becomes liable to the lessor for rent and for 
breaches of the covenants contained in the lease that run 
with the land, as fully and completely, while he remains 
tenant, as the original lessee. The assignee, on the other 
hand, is entitled to sue the lessor for breaches committed 
by him after the assignment, of covenants that run with 
the land.

It is material, also, to consider whether covenants in a 
lease expressly extend to the assigns of the lessor and lessee

(6) Horsey v. Steiger [1899] 2 Q.B. 79.
(c) Spencer's Case, 1 Smith L.C., 11th ed., p. 55.
(d) Doughty v. Bowman (1848), 11 Q.B. 444.
(e) Minshull v. Oakes (1858), 2 H. & N. 793.

Assigns.
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or not, that is to say, whether the lessee or lessor covenants 
not only on behalf of himself, but on behalf of his assigns 
as well.

Some covenants will be binding on the assigns, although 
they are not mentioned, and some covenants will not be 
binding on them, although they are mentioned, while others 
will only be binding on them if mentioned.

In Ontario, the short form of words provided, by the 
Act respecting Short Forms of Leases(f), to introduce the 
covenants on the part of the lessee is as follows: “The said 
(lessee) covenants with the said (lessor),*' which, in leases 
expressed to be made in pursuance of the Act, is to be read 
as if it were in the following form: “And the said lessee 
doth hereby for himself, his heirs, executors, administra­
tors,, and assigns, covenant with the said lessor, that he 
the said lessee, his executors, administrators, and assigns 
will, etc.”

Under a lease expressed to be made in- pursuance of 
the Act, in which a covenant to rebuild a house, in case it 
was destroyed by fire during the term, was introduced, by 
the words “And the said party of the second part cove­
nants with the said party of the first part,” in place of the 
words provided by the Act, it was held that the covenant 
derived no aid from the Act, and was to be read as made 
by the lessee for himself alone, and not for his assigns^).

A further distinction was drawn between covenants 
binding in law on the assignees, and those regarded only 
in courts of equity as binding on the assignees. Since the 
passing of the Judicature Act, all courts are now required 
to take notice of, and give effect to, equitable claims and 
defences.

At law, it was necessary that there should be privity of

if) R.8.O. (1897), c. 125, Schedule B.
(g) Emmett v. Quinn (1882), 7 Ont. App. 300.
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estate, that is, of the legal estate between the covenanting 
parties ; a covenant by or with an equitable owner would 
not run with the land(fc).

But in equity such a covenant is deemed to run with 
the land and to be binding on the assignee(t').

The following covenants on the part of the lessee have 
been held to run with the land, and to bind his assigns.

A covenant to pay rent(j') ;
A covenant to pay taxes where assigns are named(fc). 

In Nova Scotia, it has been held that a covenant to pay taxes 
was purely personal and did not run with the land(l).

A covenant to repair the buildings on the demised 
premises, or to put them or leave them in repair(ro). A 
covenant to repair and paint rune with the land, and is 
binding on the assignee, although made by the lessee with 
the reversioner and a stranger(n).

Where a lease contained the following proviso: “Pro­
vided always that nothing herein contained shall be deemed, 
or taken or construed to be deemed, or taken, in any way, 
to compel the said G., his executors, administrators, or 
assigns, to give up the buildings at the expiration thereof, 
which are all wooden and liable to decay, in as sound and 
good a state as they are now; but such buildings are not 
to be wilfully or negligently wasted or destroyed; neces­
sary repairs, however, for the preservation of the said 
buildings, to be done and performed by the said G. at his

(A) Webb v. liuasell (1789), 3 T.K. 393; 1 R.R. 726.
(i) Roger» v. Roeegood, 11000] 2 Ch. 388.
(/) Parker v. Webb (1703), 3 Salk. 6.
(k) Wix v. Ruslan, [1899] 1 Q.B. 474.
(l) McDuff v. McDougall (1889), 21 N.S.R. 260.
I m ) Williama v. Earle (1868), L.R. 3 Q.B. 739; Martyn V. 

Clue (1862), 18 Q.B. 061.
(*) Wakefield v. Brown (1846), 9 Q.B. 209.

To pay rent. 
To pay

To repair.

bill—31
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own proper cost and charge : ’ ’ it was held that the words 
recited constituted a covenant, and that such covenant ran 
with the land and bound the assignees of the lease, though 
assigns were not expressly mentioned in the instrument(o) ;

A covenant to build on the demised lands(p). In 
Ontario, it has been held that a covenant on the part of a 
lessee to build a house on the demised lands, and to re­
build in case of fire, where assigns were not expressly men­
tioned, must be read as being made by the lessee for himself 
alone, and not for his assigns, as it was not one of the statu­
tory covenants ; and that it did not run with the land, and 
was not binding on the assignee, as it was in respect of 
something not in esse at the time of making the lease(q) ;

A covenant to insure and keep insured the buildings 
on the demised premises(r). A covenant by the lessee to 
insure in the name of the lessor, the insurance money to 
be expended in the erection of new buildings, was held to 
be a covenant running with the land, and that an action 
would lie on it against the assignee of the lessee(s) ;

A covenant not to carry on a particular trade on the 
premises(f). Where a lessor demised for a term of years, 
with a stipulation that the lessee would not carry on any 
business that would affect the insurance, and the lessee 
made an under-lease, omitting any such stipulation, and 
the under-lessee commenced the business of rectifying high 
wines, the court, upon a bill filed by the lessor against the 
lessee and the sub-lessee, restrained the parties from con­
tinuing to rectify high wines, or carry on any other busi-

(o) Perry v. Bank of Upper Canada (1867), 16 U.C.C.P. 404.
(p) City of London v. Nash (1747), 3 Atk. 612.
(g) Emmett v. Quinn (1882), 7 Ont. App. 306; Minshull v. 

Oakes (1868), 2 H. & N. 793, discussed.
(r) Vernon v. Smith (1821), 6 B. & A. 1; 24 R.R. 257.
(e) Douglass v. Murphy (1858), 16 U.C.R. 113.
(#) Mayor of Congleton v. Pattison (1808), 10 East 130.
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ness that would interfere in any way with the insur­
ance^) ;

Apart from statute, a covenant not to assign or sub-let Not to 
without 1. ve where assigns are named(p), runs with the a,"lgn’ 
land, but if assigns are not expressly mentioned in the 
covenant, it does not run with the land(u'). In Ontario, a 
covenant not to assign or sub-let without leave runs with 
the land and is binding on assigns whether they are men­
tioned or not. This is provided by section 3 of the Act 
respecting Short Forms of Leases(z), which is as follows:

3. Unless the contrary is expressly stated in the lease, all cove­
nants not to assign or sub-let without leave entered into by a lessee 
in any lease under this Act shall run with the land demised, and 
shall bind the heirs executors, administrators, and assigns of the 
lessee, whether mentioned in the lease or not, unless it is by the 
terms of the lease otherwise expressly provided, and the proviso for 
re-entry contained in Schedule B to this Act shall, when inserted in 
a lease, apply to a breach of either an affirmative or a negative 
covenant (y).

A covenant to allow the lessor and his licensees free Right of 
passage over the demised premises(z) ; W8y*

A covenant to reside on the demised premises (a) ; Residence. ^

A covenant so to conduct an hotel as not to endanger 
the withdrawal of a license(6) ;

A covenant not to sell liquors other than those supplied 
by the lessor(c).

(u)" Arnold v. White (1850), 5 Ur. 371.
(o) Williams v. Earle (1868), L.R. 3 Q.B. 739; McEacharn v.

Calton, [1902] App. Cas. 104.
(to) Lee v. Lorsh (1876), 37 U.C.R. 262; Crawford v. Bugg 

(1886), 12 Ont. 8; West v. Dobbs (1870), L.R. 4 Q.B. 634; L.R 
5 Q.B. 460.

(») R.S.O. (1897), c. 125.
(y) In British Columbia, see R.8.B.C. (1897), c. 117, s. 8.
(z) Dynevor (Lord) v. Tennant (1888), 13 App. Cas. 279.
(а) Tatem v. Chaplin (1793), 2 H. Bl. 133.
(б) Fleetwood v. Hull (1889), 23 Q.B.D. 36.
(c) Clegg v. Hands (1890), 44 Ch. D. 603.



484 CHANGE OF PARTIES TO THE RELATIONSHIP.

3. Collateral Covenants.
Collateral
covenants.

Increased

Apart from the equitable doctrine of notice, a merely 
personal or collateral covenant does not run with the land, 
and does not confer rights, or impose liabilities upon the 
assignee, although the covenant expressly extends to assigns. 
A covenant or condition which affects merely the person, 
and which does not affect the nature, quality, or value of 
the thing demised, or the mode of using or enjoying it, 
does not run with the land(d).

It has been held that a covenant in a lease does not run 
with the land, unless it is under seal(e).

But where rent has ben paid by the assignee a new ten­
ancy may be inferred upon the terms of the lease, and since 
the Judicature Act, it would seem that an assignee of a 
lease not under seal can take advantage of a stipulation 
therein as the assignee of a chose in action (/).

A covenant extending to assigns to do some act relat­
ing to the land may be so framed as to be in effect a merely 
personal covenant, the burden or benefit of which will not 
pass to the assignee (g).

The following covenants on the part of the lessee have 
been held not to run with the land:

A covenant to pay an increased rent in respect of im­
provements made by the lessor(h) ;

A covenant in a lease of a silk mill to employ only a 
certain class of persons therein (t) ;

(d) Horsey v. Steiger, [1899] 2 Q.B. 79.
(e) Elliott v. Johnson (1860), L.R. 2 Q.B. 120.
If) Manchester liretoing Co. v. Coombs (1900), 82 L.T. 347; 

R.8.O. (1897), c. 61, a. 68, a.-a. 6.
(g) Ecoles v. Mills, [1898] App. Caa. 360.
(h) Raymond v. Fitch (1836), 2 C.M. & R. 688; 41 R.R. 797.
(i) Mayor of Congleton v. Fat tison i 1808), 10 Eaat 130.
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A covenant to pay taxes on premises of the lessor other 
than the demised premises(,/').

Under a demise of a brewery with a number of casks, it 
was held that a covenant to return the casks or pay a fixed 
price therefor, was not binding on an assignee who never 
received possession of them(fc).

A condition in a lease that in case any writ of execu- Forfeiture, 
tion shall be issued against the goods of the lessee, the then 
current year’s rent shall immediately become due and pay­
able and the term forfeited, is personal to the original les­
sor and lessee, and does not run with the land(l).

A covenant by a lessor, not mentioning assigns, to pay To pay for 
for buildings to be erected on the lands demised, does not buiWin88* 
run with the land, and the lessee or his assigns, although 
they may have a claim against the lessor’s executors, have 
no claim against the lands, nor against the devisees of the 
lessor in respect of the value of the buildings so erected(m).

A covenant by the lessor not to build or keep any house 
for the sale of beer within half a mile of the demised 
premises has been held not to run with the land(n).

An assignment by the personal representative, instead 
of the heir, of a lessee, does not carry with it a right of 
purchasing the fee, under a stipulation contained in the 
lease in that behalf(o).

4. Equitable Doctrine of Notice.

An assignee may, however, be bound by a collateral Notice, 
covenant by virtue of the equitable doctrine of notice, 
which is as follows : If an equity be attached to property

(/) dower v. Postmaster-General (1887), 57 L.T. 527.
(fc) McDuff v. McDougall (1880), 21 N.S.R. 250.
(l) MxtrhrU V 1M\,(IMS), M Ont. App. 272.
(m) McClary v. Jackson (1887), 13 Ont. 310.
(n) Thomas v. Hayward (1869), L.R. 4 Ex. 311.
(o) Henrihan v. Gallagher (1862), 2 E. & A. 338.
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by the owner, an assignee who takes with notice of that 
equity stands in the same position as the person who as­
signed to him. This rule applies to the case of a sub­
lessee, as well as to an assignee of the term, and to a person 
who merely occupies the land with the consent of the 
lessee (p).

The rule, however, extends only to negative or restric­
tive covenants, which the assignee will be restrained from 
violating, and does not apply to covenants requiring some­
thing to be done(g)

The assignee is bound if he has constructive notice 
merely, although not actual notice. Thus, where a reason­
able investigation of the title of the assignor would dis­
close a covenant, the assignor is bound if he fails to make 
such investigation (r).

So constructive notice of the covenants in a head lease 
would be imputed to the assignee of a sub-lease, where it 
appears in the sub-lease that the sub-lessor holds under a 
lease(s).

5. Liability of Assignee to Lessor.

During the continuance of interest of each successive 
assignee there is a duty on the part of each to pay the rent 
and perform the covenants(0- The assignee is liable to 
the lessor on the covenants of a lease by reason of his 
privity of estate and his liability endures while he is ten-

(p) John Brothers Co. v. Holmes, [1900] 1 Ch. 188; Mander 
v. Falcke, [1891] 2 Ch. 554.

(g) Hall v. Ewin (1887), 37 Ch. D. 74; Clegg v. Hands ( 1890), 
44 Ch. D. 603; Ansterberry v. Corporation of Oldham (1885), 29 
Ch. D. 750; London and Southwestern Railway Co. v. Qomm (1882), 
20 Ch. D. —

(r) Patman v. Harland ( 1881), 17 Ch. D. 353 
(*) Tritton v. Bankhart ( 1887), 56 L.T. 306; see also Ebbets 

v. Conquest, [1895] 2 Ch. 377.
(t) Moule v. Garrett (1870), L.R. 5 Ex. 132.
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ant, but not after he has assigned over his interest in the 
lease.

As to rent, he is liable only for instalments that have Rent, 
become due during his tenancy, and for the proportion of 
the rent not yet due up to the time when he has assigned 
over his interest (w).

And he is not liable for breaches of covenant to repair Covenants, 
committed after he has assigned ( v) ; nor has he a right 
to sue the lessor for breach of a covenant before the term 
was assigned to him(to).

The assignee of a lease is liable for a breach of a cove­
nant running with the land, incurred in his own time, 
though the action is not commenced until after he has as­
signed the premises(x).

An assignee is liable for rent although he was under a 
misapprehension as to the extent of the lands demised, as 
by calling for the lease at the time of the assignment he 
might have learned the facts at firstly).

A mortgagee of a lease by way of assignment is liable Mortgagee, 
on the covenant for payment of rent, although he has 
never entered(2). And he is liable on the covenants in the 
lease, after sale under the mortgage, if there has been no 
conveyance to the purchaser (a).

An assignee, however, of the equity of redemption from 
the lessee of a mortgaged term will not be liable on the

(v) Swansea Bank v. Thomas (1879), 4 Ex. D. 94.
(») Beardman v. Wilson (1808), L.R. 4 C.P. 57.
(to) Morris v. Kennedy, [1896] 2 Ir. R. 247.
(a?) Barley v. King (1835), 2 C.M. & R. 18.
(y) Talbot v. Rossin (1864), 23 U.C.R. 170.

. (z) Cameron v. Todd (1863), 22 U.C.R. 390; Todd v. Cameron 
(1863), 2 E. & A. 434.

(а) McGrath v. Todd (1866), 26 U.C.R 87.
(б) Mayor of Carlisle v. Blamire (1807), 8 East 487; 9 R.R.

491.
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covenants, at least during the currency of the mortgage(6).
Where a lease was granted by the plaintiff, and the de­

fendant, before the expiration of the term, without the 
plaintiff’s knowledge, struck out the lessee’s name and 
put his own opposite to the seal, and entered and paid 
rent, it was held that the plaintiff could not maintain an 
action of covenant against the defendant on such lease(c).

The assignee of part of the demised premises is sub­
ject to the covenants of the lease affecting such part which 
run with the land, and although he is not liable in an action 
for the rent of the whole, his goods are liable to be dis­
trained for the whole rent(d).

An asignee of an undivided moiety of the term com­
prised in the lease is chargeable with half the rent, and 
may be sued alone for breaches of the covenants(e).

It would seem to be doubtful whether an assignment by 
which the terra is severed, that is, where the lessee transfers 
part of the demised premises for the whole of the period 
of the lease, operates to create a privity of estate between 
the assignee and the lessor in respect of the whole land(/).

But under such an assignment, the assignee is liable 
for rent and upon such covenants of the lease as can be 
apportioned as a covenant to repair (flf) ; and the assignee 
has corresponding rights against the lessor (A).

Where there are successive assignments of the lease, 
the ultimate assignee, who has covenanted “to observe and 
perform the lessee’s covenants therein contained and from 
the performance thereof to keep indemnified” his assignor,

(o) Lapp v. May (1856), 14 U.C.R. 47.
(d) Curtis v. Spit t y (1835), 1 Bing. N.C. 766, at p. 760.
(e) Merceron v. Dawson (1826), 5 B. & C. 479.
(/) Curtis v. Spitty ( 1835), 1 Bing. N.C. 756.
(<7) Oamon v. Vernon ( 1678), 2 Lev. 231.
(h) Simpson v. Clayton ( 1838), 4 Bing. N.C. 758; 44 R.R. 841.
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is liable for breaches which have occurred before the assign­
ment to him(i).

An assignee may get rid of his liability by re-assigning, 
although he assigns to a “man of straw’’ for that express 
purpose, and even if, by the terms of the lease, he is bound 
not to assign without the lessor’s consent(j).

The assignee of a lease is only liable to the original 
lessor by reason of privity of estate ; and if he assigns over 
to another, he is not liable to the lessor for any breach 
occurring after the assignment. And if, after a refusal by 
the lessor to accept the assignee’s offer to surrender the 
premises, the latter may assign to a person who cannot be 
made responsible, as for example, to a pauper emigrant: 
But the assignee of a lease cannot by assigning to another 
get rid of a liability for breach incurred during the con­
tinuance of his own estate(6).

There is no fraud in the assignee of a tenu assigning 
his interest to whom he pleases, with a view to get rid of a 
lease, although such person neither takes actual possession, 
nor receives the lease(t).

Thus, where a lessee assigned for the benefit of credi­
tors, and the assignee took possession and paid rent for 
several months, and after the lessor refused to take the 
premises off his hands assigned the lease to a pauper, it 
was held that such assignment was not fraudulent, and 
that the assignee was not liable for subsequent rent(m).

A mortgagee of a lease be way of assignment is entitled

(i) Oooch v. Clutterbuck, [1899] 2 Q.B. 148.
(/) Paul v. Nurse (1828), 8 R. A C. 480; 32 R.R. 450; Taylor 

v. Bhum (1797), 1 B. A P. 21; 4 R.R. 759; McGill v. Young (1852), 
10 U.C.R. 301.

(*) Taylor v. Bhum (1797), 1 B. A P. 21 ; 4 R.R. 759.
(Z) Ibid.
(m) McGill v. Young (1852), 10 U.C.R. 301.

Assignment

Discharge of 
mortgage.
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to execute a statutory discharge of the mortgage, and thus 
put an end to his liability(n).

6. Liability of Sub-lessee.

An action cannot be maintained by the lessor against 
a sub-lessee, as distinguished from an assignee for rent(o) ; 
although the sub-lessee’s goods will be liable to be dis­
trained for the whole rent as being on the demised 
premises (p).

A plea to an action of covenant for rent against the 
assignee of a lease, that all the estate of the lessee did not 
come to and vest in the defendant, is a good defence(q).

In an action of debt for rent on a lease, the declaration 
stated that the right and interest of the lessee in the de­
mised premises, came by assignment to and was vested in 
the defendant, and it appeared that the defendant was at 
most only under-lessee for a part of the term, it was held 
that the plaintiff could not recover(r).

Where a lessee assigns part of the demised premises, 
and sub-lets another part, covenanting in each case to pay 
the whole rent and indemnify against non-payment, and 
the assignee pays the whole rent under a threat of distress 
from the lessor, such assignee cannot recover a proportion 
of the rent from the sub-lessee(s).

A mortgagee of a sub-lease by way of assignment is 
not liable to indemnify the original lessee for rent paid 
by him to the lessor to save a forfeiture, even although the

(n) Jamieson v. London and Canadian Loan and Agency Co. 
(Ko. S) (1900), 26 Ont. App. 110; 30 8.C.R. 14.

(o) Holford v. Hatch ( 1779), 1 Doug. 183.
(p) See chapter XIII.
iq) Anni8 v. Corbett ( 1844), 1 U.C.R. 303.
(r) Lawler v. Sutherland (1861), 9 U.C.R. 205.
(«) Johnson v. Wild (1890), 44 Ch. D. 146.
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mortgagee is in possession, and has covenanted with the 
sub-lessee to pay the rent reserved by the sub-lease (<).

Since a mortgagee of leaseholds by sub-demise in the 
usual form is, through absence of privity of estate, not 
himself liable to the head-lessor for rent or other outgo­
ings, whether he is in possession or not, it follows that a 
receiver appointed by the Court in an action by the mort­
gagee against the mortgagor to enforce the security is also 
under no such liability, his appointment being in right of 
the mortgagees. Hence the head-lessor cannot require the 
receiver to pay, out of moneys coming to his hands while 
in the use or occupation of the mortgaged premises as re­
ceiver, any rent or other outgoings in respect of such use 
or occupation. And there is no equity entitling the head- 
lessor to claim payment from the receiver by reason of the 
latter having teen put into use or occupation as an officer 
of the Court, even though he has, by the direction of the 
Court, sold olf the mortgagor’s goods on the premises and 
so deprived the head-lessor of his landlord’s remedy by dis­
tress. Thus, in a debenture-holder’s action against the 
trustees of the trust deed who were mortgagees from the 
company by sub-demise of premises of whieh the company 
were lessees, the Court disallowed a claim by the head- 
lessor against the receiver appointed by the Court to pay­
ment, out of the proceeds of the company’s goods sold by 
the receiver while in occupation of the premises, of rent in 
respect of the occupation, and of damages for a breach 
of the company’s covenant in the head-lease to re­
pair (u).

7. Liability of Lessee after Assignment.

The liability of the lessee to be sued on his covenants is 
not determined by his assigning over the term, and the

(t) Bonner v. Tottenham Building Society, [1899] 1 Q.B. 161.
(u) Band v. Blow, [1901] 2 Ch. 721.

Receiver of 
sub-lessee.

Lessee's
liability
continues.
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lessor’s acceptance of his assignee, but he and his repre­
sentatives continue to be liable both to the lessor and his 
assignees ; and his liability on a covenant to pay rent is 
not extinguished by the surrender of part of the demised 
premises by the assignee(v).

The original lessee is liable on the covenants entered into 
by him by reason of his privity of contract with the lessor.

The original lessee after assignment continues to be liable 
for the rent if he has entered ii to an express covenant with 
his lessor to pay it (to). Such a covenant is not, as be­
tween the lessor and lessee, one merely of suretyship(x).

An assignment of the term by a lessee, and the accept­
ance by lessor of the assignee, will prevent the lessor from 
bringing an action of debt for the rent, but he can still 
maintain an action on an express covenant(y).

In an action on the covenant for rent, the fact of the 
lessor’s acceptance of the assignees as his tenants, and his 
receipt of prior rent from them as relieving the lessee from 
any further liability, is no defence to an action on an ex­
press covenant (z).

8. Liability of Assignee to Lessee.

An assignee is liable to indemnify the lessee for breaches 
of covenants which occur during the assignee’s tenancy, but 
not for breaches which occurred before the assignment to 
him, or after an assignment by him (a).

(v) Boynton v. Morgan (1888), 21 Q.H.D. 101; 22 Q.B.D. 74; 
Spencer's Case, 1 Smith L.C., 11th ed., p. 73.

(io) Auriol v. Mills (1790), 4 T.R. 94; 2 R.R. 341; Boot v. 
Wilson (1807), 8 East 311.

(w) Baynton v. Morgan (1888), 22 Q.B.D. 74.
(y) Montgomery v. Spence (1864), 23 U.C.R. 39.
(») Stinson v. Magill (1850), 8 U.C.R. 271.
(a) Wolveridge v. Steward (1833), 1 Cr. & M. 644; 38 R.R. 

701; Smith v. Peat (1853), 9 Ex. 161.
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But where an assignee covenanted to pay the rent re­
served in the lease, and to perform the lessee’s covenants 
therein, and to keep him indemified from payment and 
performance thereof respectively, it was held he was bound 
in respect of breaches occurring at any time whether before 
or after the assignment(b).

A lessee who assigns his interest, and, the assignee of 
the assignee neglecting to pay rent and to keep the premises 
in repair, is sued by the lessor, and compelled to pay the 
rent, damages and costs, is entitled to recover from such 
assignee for the rent, damages and costs he has been obliged 
to pay to lessor(e).

Where a lease, containing a covenant against asign- 
ment without the consent of the lessors, is so assigned, the 
assignment containing a covenant by the assignee to pay 
the rents and indemnify the assignor, and the assignee 
goes into possession of the demised premises, he is liable, 
although the consent of the lessors may not have been pro­
cured, to repay to the assignor rent accruing due after the 
assignment which the latter has been obliged to pay(d).

But payment of rent by the lessee does not entitle Lien, 
him to a lien on the term in the hands of the assignee, so 
as to prevent a subsequent assignment(e).

(6) Gooch v. Clutterbuok, [1899] 2 Q.B. 148.
(c) Aahford v. Hack (1849), 6 U.C.R. 541; Spence v. Hector 

(1865), 24 U.C.R 277; Burnett v. Lynch (1826), 5 B. & C. 589;
29 RR 343.

(d) Broum v. Lennox (1893), 22 Ont. App. 442.
(e) In re Russell (1886), 29 Ch. D. 254.



SECTION II.

ASSIGNMENT OF THE REVERSION.

1. Covenants that Run with the Reversion.
2. Collateral Covenants.
3. Equitable Doctrine of Notice.
4. Mortgagor and Mortgagee.
5. Severance of the Reversion.
6. Assignment of the Rent.

At common law, a covenant touching or concerning the 
thing demised was deemed to run with the land, so that 
the burden and the benefit thereof passed to the assignee 
of the term as against and in favour of the original lessor ; 
but such a covneant was not deemed to run with the rever­
sion, and conferred no rights and imposed no liabilities 
on the assignee of the lessor (a).

32 Henry This anomaly was remedied by a statute passed in the
VIII., c. 34. ygjgu 0f Henry VIII.(6). The first section of that statute 

gave to assignees of the reversion, and their heirs, execu­
tors, and assigns, the same rights and remedies for non­
payment of rent, and non-performance of covenants against 
the lessees, their executors, administrators, and assigns, as 
the original lessor had. This section as re-enacted in On­
tario is as follows :

12. All persons being grantees or assignees of the King, or of 
any other person than the King, and the heirs, executors, successors, 
and assigns of every of them, shall have and enjoy like advantage, 
against the lessees, their executors, administrators, and assigns, by 
entry for non-payment of the rent, or for doing of waste, or other 
forfeiture, and also shall have and enjoy all and every such like and

(а) Spence'8 Case, 1 Smith L.C., 11th ed., p. 56.
(б) 32 Henry VIII., c. 34, se. 1 and 2; R.8.O. (1897), vol. 111., 

c. 330, sa. 12 and 13.

Rights of 
assignees of 
the reversion 
against 
lessees.

—
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the same advantage, benefit, and remedies, by action only, for not 
performing of other conditions, covenants, or agreements, contained 
and expressed in the indentures of their said leases, demises or grants 
against all and every of the said lessees, and fermors, and grantees, 
their executors, administrators, and assigns, as the said lessors or 
grantors themselves, or their heirs or successors, might have had 
and enjoyed at any time or times (c).

The second section of the statute conferred on lessees, 
their executors, administrators, and assigns, the same rights 
and remedies for non-performance of covenants in their 
leases against the assignees of the reversion as they might 
have had or enjoyed against their lessors. This section as 
re-enacted in Ontario is as follows :

13. All fermors, lessees and grantees of lands, tenements, rents, 
portions, or any other hereditaments, for term of years, life or lives, 
their executors, administrators, and assigns, shall and may have 
like action, advantage, and remedy, against all and every person 
who shall have any gift or grant of the King, or of any other per­
son, of the reversion of the same lands, tenements and other heredi­
taments so let, or any parcel thereof for any condition, covenant, 
or agreement, contained or expressed in the indentures of their 
leases, as the same lessees, or any of them, might and should have 
had against their said lessors, and grantors, their heirs, or suc­
cessors (d).

It will be noted that these sections extend in terms to 
the covenants in the lease, and are not restricted to cove­
nants that touch or concern the land, but it has been held 
that collateral covenants are not within the statute(e), 
and covenants that run with the reversion are on the same 
footing in this respect, as those that run with the land. 
As before stated, a covenant that runs with the land runs 
also with the reversion, and such a covenant is usually 
called a covenant that runs with the land whether it is

(c) R.8.O. (1897), vol. III., c. 330, s. 12.
(d) R.S.O. (1897), vol. III., c. 330, a. 13.
(e) Spencer’8 Case, I Smith L.C., 11th ed., p. 55; Webb v. 

Rustell (1789), 3 T.R. 402; 1 R.R. 725.

Rights of 
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against 
assignees

reversion.

Collateral
covenants.
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Assignee
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necessary.

sought to be enforced by or against the assignees of the 
lessor or of the lessee.

It has ben held that the sections of the statute of 
Henry VIII. just quoted, include and extend to an assignee 
of part of the reversion (/) ; and to an assignee of part of 
the term(gf) ; and to a devisee and a remainder-man, 
although they may not be the assignees of the person mak­
ing the lease (ft).

At common law, upon an assignment being made of the 
reversion, the relation of landlord and tenant did not arise 
between the assignee of the reversion and a lessee of the 
assignor, unless such lessee attorned to him. But it has 
been provided by statue (i), that a grant or conveyance of 
the reversion shall be good and effectual to all intents and 
purposes without any attornment of the tenant ; but no 
tenant shall be prejudiced by the payment of rent to the 
grantor before notice shall be given to him of such grant 
by the grantee. Section 24 of the Ontario Act by which 
this is provided is as follows :

24. (I) All grants or conveyances of any rents, or of the re­
version, or remainder of any messuages or lands, shall be good and 
effectual to all intents and purposes without any attornment of the 
tenant of the land out of which such rent shall be issuing, or of 
the particular tenant upon whose particular estate any such rever­
sion, or remainder, shall and may be expectant, or depending, as if 
his attornment had been had and made(/).

(2) No tenant shall be prejudiced, or damaged, by payment of 
any rent to any grantor, or conusor, or by breach of any condition 
for non-payment of rent before notice shall be given to him of such 
grant by the con usee, or grantee (A).

(/) Wright v. Hurroughes ( 1846), 3 C.B. 685; Ttoynham v. 
Pickard ( 1818), 2 13. & Aid. 105; Simpson v. Clayton (1838), 4 
Bing. N.C. 758; 44 R.R. 841.

(g) Palmer v. Edwards ( 1783), 1 Doug. 187.
(A) Isherxcood v. Oldknow (1816), 3 M. & S. 382; 16 R.R. 305.
(t) R.S.O. (1897), vol. III., c. 342, s. 24; R.8.B.C. (1897), 

c. 110, s. 35; 4 Anne, c. 16, ss. 9 and 10.
(/) 4 & 6 Anne, c. 3 (or c. 16, Ruffhead’s ed.), s. 9.
(A) 4 & 6 Anne, c. 3 (or c. 16, in Ruffhead’s ed.), a. 10.
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An assignee of the reversion is entitled to the rent which Rent 
accrues after the assignment, and to the benefit of the 
covenants that run with the reversion and with the land.
He is also subject to the burden of covenants that run 
with the reversion and with the land.

The right of distress is incident to the reversion, and Diatre89- 
a landlord after parting with the reversion, cannot, apart 
from statute, distrain even for rent which accrued before 
assignment (i).

In Ontario, however, it would seem that a landlord, 
although having no reversion, may distrain for rent(m).

The assignor of the reversion has no claim to rent which 
accrued after the assignment(n) ; but he is entitled to, 
and may sue, after assignment, for the rent which accrued 
while he was owner, and a proportionate part of the rent 
up to the time of assignment(o). And the assignee of the 
reversion has no claim to rent which accrued before assign­
ment, but only to a proportion from the date of the assign­
ment, although payable afterwards(p).

Where land is held by a tenant from year to year, and Yearly 
the estate of the landlord passes by conveyance to another, tenancy- 
the tenant is entitled to continue the same tenancy under 
the new owner, and, upon notice of the conveyance, is 
liable to pay to the new owner as his landlord any rent 
accrued since the date of the conveyance, and which he 
has not before the notice paid over to the original landlord.
But if the new landlord obtains judgment in an action to

(l) See chapter XIII.; Hartley v. Jarvis (1849), 7 U.C.R. 645.
(m) R.S.O. (1897), c. 170, a. 3; Harpelle v. Carroll (1896),

27 Ont. 240; see chapter XIII.
(n) Harmer v. Bean (1863), 3 C. ft K. 307.
(o) Swansea (Mayor of) v. Thomas (1882), 10 Q.B.D. 48; ace 

chapter XII.
(p) Sharp v. Key (1841), 8 M. & W. 379; Wittrook v. Hallinan 

(1855), 13 U.C.R. 135; see chapter XII.

beli>—32
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Covenants.

recover possession, he is assumed to have elected to treat 
the tenant as a trespasser as from the day mentioned in the 
writ, and cannot sue him for use and occupation subse­
quent to that day(g).

An action for use and occupation may be maintained 
by a grantee of an annuity after a recovery in ejectment 
against a tenant, who was in possession under a demise 
from year to year, for all rent in his hands at the time 
of notice by the grantee and down to the day of the demise 
in the ejectment; but not afterwards(r).

With regard to other covenants, the assignor is not en­
titled to sue for breaches which occur after the assignment, 
and the assignee is not entitled to sue for breaches com­
mitted before he acquired the reversion. Thus, where a 
tenant, who had covenanted to leave premises in repair at 
the end of the term, held over, and during such holding 
over the reversion was assigned, it was held that the 
assignee was not entitled to recover for breaches of the 
covenant which occurred during the term(s).

But where a lease contains a covenant to repair after 
notice, non-compliance with a notice to repair, given by an 
assignee of the reversion, entitles him to sue, although the 
premises were in disrepair before the assignment!!).

Where a lease operates by way of estoppel it has been 
held that an assignee of the reversion is entitled to the 
benefit of the covenants(u).

1. Covenants that Run with the Reversion.

The burden and the benefit of following covenants on 
the part of the lessor have been held to run with the re-

(g) Birch v. Wright (1786), 1 T.R. 378; 1 R.R. 223.
(r) Ibid.
(e) Johnson v. St. Peter, Hereford (1836), 4 A. & E. 620.
(<) MascaVa Case (1687), 1 Leon. 62.
(v) Norris v. Craig (1895), 64 L.J.Q.B. 432.
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version, and to be binding on and to extend to the assignees :
A covenant for title and quiet enjoyment(e) ;
A covenant for a renewal of the lease(u>). But it 

baa been held that a covenant in a sub-lease, to grant an 
extension of the term if one were obtained from the head 
landlord, did not run with the land(z).

D.A., who was sub-lessee of certain premises, demised 
the same to F. for the residue of the term then vested in 
him less the last days thereof, and covenanted for himself, 
his executors, administrators and assigns, that in case he 
should obtain from the freeholder, his heirs, or assigns, 
any extension of the term for which he then held the 
premises, then he, his executors, administrators or assigns, 
would grant to F. a new lease for such extended term as 
would include the unexpired residue of the original term 
granted to F., and the further term, less the last days 
thereof, which might be granted to D.A. by the freeholder, 
his heirs or assigns. D.A. died, and his reversion became 
vested in the defendant, who surrendered his term to the 
freeholder and obtained from him a new lease for an ex­
tended term, subject to existing underleases. F. having 
died, the plaintiff acquired from his executors his . uterest 
in the permises, and then claimed specific performance of 
D.A. ’s covenant with F. It was held, (1) on the construc­
tion of the covenant, that it was personal to D.A. alone, 
and did not bind his representatives, (2) that the covenant 
was not strictly a covenant for renewal and did not on that 
account run with the land, but, assuming that it did run 
with the land, the doctrine of perpetuity had no applica­
tion, and (3) that the covenant ran with the reversion 
which was vested in the covenantor at the time when he

Mijoyment.
Ri-newal.

Extension

(t>) Campbell v. Lewis (1320), 3 B. & A. 392; 21 R.R. 520; 
Manchester Railway Co. v. Anderson, [1898] 2 Ch. 394.

(w) Simpson v. Clayton (1838), 4 Bing. N.C. 758; 44 R.R. 841. 
(») Muller v. Trafford, [1901] 1 Ch. 54.
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Deduction.

To pay for 
improve-

Married

entered into the covenant, and, consequently, that the 
statute 32 Henry VIII., chapter 34, section 2, did not apply. 
On these grounds the action was dismissed(y).

To allow a deduction to be made from the rent on cer­
tain conditions to be fulfilled(z) ;

To pay at the end of the term for improvements to be 
made on the premises by the lessee where the assigns are 
named (a).

Where a lessor demised certain lands by deed of lease, 
containing an agreement that, “at the expiration of the 
lease, the lessor, his heirs or assigns will pay the said 
lessee, one half of the then value of any permanent im­
provements he may place upon the said lands,” it was 
held that the liab’Mty to pay for the said improvements 
ran with the land, and attached as an equitable lien there­
on as against the assignee of the reversion, such lien attach­
ing on the title which the lessor had at the time the convey­
ance was made to the assignee, and that on the expiration 
of the term, the latter could only recover possession of the 
said land subject to such lien(b).

It has been held that a married woman, though married 
before May 4th, 1859, was not bound by a covenant of her 
husband, entered into by him for himself, his heirs and 
assigns, as lessor of certain lands, to pay at the expiration 
of the lease for a certain malthouse, which the lessee was 
to have liberty to erect on the demised premises, though 
the reversion had been assigned to her husband and another 
as trustees for her, in such a way that she had the entire

(y) Muller v. Trafford (1901), 1 Ch. 54; following Brereton 
v. Tuohey ( 1858), 8 Ir. Ch. Hep. 249, and Coey v. Pascoe (1899), 1 
I.R. 126; see R.8.O. (1897), vol. 111., c. 330 s. 13.

(z) White v. Southend Hotel Co., [1897] 1 Ch. 767.
(а) Oorton v. Gregory ( 1862), 3 B. & S. 90; see also Mansel 

v. Norton (1883), 22 Ch. D. 769.
(б) Berrie v. Woods (1886), 12 Ont. 693.
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beneficial interest, and though the covenant ran with the 
land. It was also held that a claim on behalf of the said 
trustees for rent in arrear and for damages for non-repair 
was not matter of set-off against damages recovered against 
the husband for breach of his covenant to purchase the 
malthouse, though he was one of the trustees, they not being 
matters arising in the same right(c).

A covenant by a lessor, assigns not being mentioned, to 
pay for buildings to be erected on the demised premises, 
does not run with the land(d) ;

A covenant to give an option to purchase the demised 
lands at the end of the term where assigns are men­
tioned (e).

A covenant to insure by the lessor is binding on his 
assignee (/),

A lessee, after he had taken possession under his lease, 
agreed orally with the lessor to erect at his own expense a 
rough-cast addition to a brick tenement then on the premises, 
with the privilege of selling or removing such addition. 
The lessee accordingly built such addition, and afterwards 
transferred his interest to the defendant. The lessor sub­
sequently sold and conveyed the fee to the plaintiff subject 
to this lease, and the defendant being about to sell and re­
move such addition, the plaintiff took proceedings to re­
strain him from so doing, claiming the same as part of the 
freehold. It was held that the plaintiff was not only 
bound by the terms of the lease, but took subject to any 
other rights or equities existing between the original 
lessor and lessee, including such oral agreement to permit 
the removal of the addition(g).

Assigna.

Option to 
purchase.

To insure.

To remove 
buildings.

(o) Ambrose v. Fraser (1880), 12 Ont. 459. 
(d) McClary v. Jackson (1887), 13 Ont. 310. 
(•) 11 re Adams (1884), 27 Oh. D. Mi 
(/) MoOill v. Proudfoot (1847), 4 U.C.R. 33. 
(g) Close v. Belmont (1875), 22 Gr. 317.
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To pay for

To purchase 
all beer.

Manchester 
Bracing Co. 
T. Coomb*

Where a tenant covenanted to leave some acres sewn, 
to be paid for by the landlord at a valuation upon the ter­
mination of the term, and the purchaser of the reversion 
from the landlord offered to sell the crops at the valuation, 
treating them as his own, it was held that by his acts he 
had assumed the landlord’s liability, and was responsible 
under the lease(h).

A covenant by the lessee in an agreement for a lease 
of an hotel to purchase all beer from the lessors and ‘ ‘ their 
successors in business,” not mentioning assigns, is not 
merely personal to the lessors, and the assignees of the 
reversion and of the business are entitled to the benefit of 
it(i').

In Manchester Brewing Co. v. Coombs(j), the lessee, 
in 1892 executed under seal an agreement to take an hotel 
as yearly tenant, and thereby covenanted to purchase all 
his beer of the lessors (and their successors in business." 
The covenant did not mention “assigns.” The lessors did 
not execute the agreement, and there was nothing on the 
face of it to shew that they were brewers. They were, in 
fact, brewers, and the lessee occupied the hotel under the 
agreement as their tenant and purchased beer of them. In 
1899, the lessors sold and conveyed their brewery, tied 
houses (including the hotel), and business to the assignees 
who were brewers, and who incorporated the lessors’ busi­
ness with their own, and after the sale, the lessors ceased 
to carry on business. Notice of the change of ownership 
was given by the assignees to the lessee, and for a time he 
purchased beer of them. In an action by the assignees to 
restrain the lessee from committing a breach of the cove­
nant, it was held that the covenant was not personal to

(A) Aturton v. Scott (1857) 7 U.C.C.P. 481.
(») Manchester Brewing Co. v. Coombs, [1901] 2 Ch. 608. 
(/) Manchester Brewing Co. v. Coombs, [1901] 2 Ch. 608.
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the lessors, but ran with the land, and that the assignees, 
as successors in business of the lessors, and owners of the 
reversion in fee of the hotel, were entitled to the benefit of 
it. It was held, also, that the assignees being clearly en­
titled against the lessee to specific performance of the 
agreement under which he was in possession of the hotel, 
could sue him on the covenant in the same manner as they 
could have done, if the lessors had actually executed the 
original agreement(t). The benefit of the covenant was a 
chose in action, assignable in equity before the Judicature 
Act, and by virtue of that Act the covenant could, after 
absolute asignment thereof in writing and due notico 
given, be sued upon by the assignee(l).

2. Collateral Covenants.

The following covenants on the part of the lessor have 
been held to be merely personal, and not to run with the 
reversion :

A covenant in a lease of a public house not to open a 
similar house within a certain distance thereof (m) ;

A covenant to give the lessee the option of purchasing 
property of the lessor other than the demised premises(n) ;

A covenant to pay the lessee on giving up possession 
at a certain time, a higher rate than customary for hay 
and straw (o) ;

A covenant or condition in a lease that in case a writ 
of execution shall be issued against the goods of the lessee, 
the then current year’s rent shall immediately become due 
and payable and the term forfeited, is personal to the

(k) Clegg v. Hands (1800), 44 Ch. D. 503, and Walsh v. Lons­
dale (1882), 21 Ch. D. 9, followed.

(l) Manchester Brewing Co. v. Coombs, [1901] 2 Ch. 608.
(m) Thomas v. Hayward ( 1869), L.R. 4 Ex. 311.
(n) Collison v. Lettsom (1815), 6 Taunt. 224; 16 R.R. 605.
(o) Phillips v. Miller (1875), L.R. 10 C.P. 420.

Chose in 
action.

Collateral
covenants.

Condition.
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Covenant 
not under

Judicature
Act.

original lessor and lessee, and does not run with the land 
and cannot be taken advantage of by the assignee of part 
of the reversion (p).

It lias been held that covenants in leases not under seal 
are not within the statute, and do not run with the rever­
sion (g) ; and the assignee of the reversion, at common law, 
in order to take advantage of a lessee's covenant, or more 
properly a stipulation not under seal, would have to sue 
in the name of the original lessor.

But it would seem that the Judicature Act has made a 
change in the law in this respect (r). It has been held 
under this Act, that the benefit of a stipulation in an agree­
ment for a lease, was a chose in action, upon which the 
assignee could sue in his own name, and that the assignee 
of the reversion ( if entitled to specific performance of an 
agreement by the occupier to take a lease, can sue on such 
stipulation as if a lease had been executed(s). And, as 
before explained, in case of a parol tenancy where there 
has been an acceptance of rent, or other act affirming the 
tenancy, the court or jury may infer that the parties 
agreed to continue, after the assignment, upon the terms 
of the original letting, and by a conventional law, a parol 
stipulation is thus made equivalent to a covenant or agree­
ment under seal(t).

3. Equitable Doctrine of Notice.

The equitable doctrine of notice, previously ex­
plained^!), applies to collateral covenants in case of the

(p) Mitchell v. McCauley (1893), 20 Ont. App. 272.
(q) Standen v. Christmas (1847), 10 Q.B. 135; Brydgcs v. 

Letcis (1842), 3 Q.B. 603.
(r) R.8.O. (1897), c. 51, a. 58, s.-s. 5.
(a) Manchester Brewing Co. v. Coombs, [1901] 2 Ch. 608; see 

also Walsh v. Lonsdale (1882), 21 Ch. D. 9.
(t) Cornish v. Stubbs ( 1870), L.R. 5 C.P. 334, per Willes, J.; 

Smith v. Eggington (1874), L.R. 9 C.P. 146; Manchester Brewing 
Co. v. Coombs, [1901J 2 Ch. 608.

(«) See last section.
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assignment of the reversion, as in the ease of an assign­
ment of the term, and when they are of a negative or re­
strictive nature may be enforced by or against the assignee 
of the reversion(m).

The lessee of a person bound by a restrictive covenant 
can be sued, whether “assigns” are mentioned in the 
covenant or not. Thus, in a lease by II. to the plaintiff 
company, the lessor covenanted that he, his heirs, execu­
tors, administrators, and assigns, would not carry on, or 
permit to be carried on by others, in certain named shops 
the business of a tailor; H. subsequently demised one of 
the shops to B. for a tailoring business. In an action by 
the plaintiff company against II. and B. for an injunction 
to restrain II. from permitting, and B. from carrying on, 
this business, it was held on the construction of the 
covenant, that the mention of assigns, without mentioning 
lessees, afforded no ground, standing alone, for holding 
that the covenant was not binding upon B. ; that though 
“lessees” were not mentioned eo nomine, the words of the 
covenant were sufficient to bind B. not to carry ou the par­
ticular business referred to, and that an injunction ought 
to be granted (v).

Where the reversion is assigned or sold, the possession 
of the tenant operates as constructive notice to the assignee 
or purchaser, of the actual interest, including any equities, 
which the tenant may have in the lands, and even of rights 
which he may have acquired after the making of the lease 
under which he holds possession (iv). Thus, as against an

(a) Clegg v. Hands (1890), 44 Ch. D. 503.
(y) Holloway Brothers, Limited v. Hill, [1902] 2 Ch. 612; 

Bryant v. Hancock, [1898] 1 Q.13. 716, distinguished; Kemp v. Bird 
(1877), 5 Ch. D. 549, 974, and Fits v. lies, [1893] 1 Ch. 77, dis­
cussed.

(w) Taylor v. Stibbert (1794), 2 Ves. 437; Daniels v. Davison 
(1809), 16 Ves. 249; Qrcemcood v. Bairstow (1836), 5 L.J. Ch. 
179; Allen v. Anthony (1816), 1 Mer. 282; 15 RR. 113.

Assigns.

Possession is 
constructive 
notice.
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Mortgagee 
of reversion.

assignee of the reversion, who purchases without actual 
notice, a lessee in possession can enforce a right of re­
newal (x).

The occupation of land by a tenant affects a purchaser 
of the land with constructive notice of all that tenant’s 
rights, but not with notice of his lessor’s title or rights. 
Actual acknowledge by the purchaser that the rents of the 
land are paid by the tenants to some person whose receipt 
of them is inconsistent with the title of the vendor, is con­
structive notice of that person’s rights, but mere know­
ledge that the rents are paid to an estate agent affects thte 
purchaser with no notice at all(y).

4. Mortgagor and Mortgagee.

A lease of lands which are afterwards mortgaged is 
valid as against the mortgagee, and the lessee is entitled to 
retain possession under its terms, although the mortgage 
moneys may be due and in arrear(z), since the mortgagor 
can give to the mortgagee no better title than he himself 
has.

Rent. But the mprtgagee, upon giving notice to the lessee of 
his mortgage, and requesting the rent to be paid to him, is 
thereupon entitled to all rent then in arrear which became 
due after the making of the mortgage, and to all rent as it 
becomes due thereafter during the currency of the mort- 
gage(a).

The mortgagee is entitled to the rent by virtue of the

(w) Lewis v. Stephenson (1898), 67 L.J.Q.B. 296.
(y) Hunt v. Luck, [1902] 1 Ch. 428; Barnhart v. Qreenshields 

(1853), 9 Moo. P.C. 18, followed; a dictum of Jeesell, M.R., to the 
contrary in Mumford v. Stohwasser (1874), L.R. 18 Eq. 556, at p. 
662, dinapproved.

(z) Rogers v. Humphreys (1835), 4 A. & E. 299; 43 R.R. 340.
(a) .Ifoss v. Baltimore (1779), 1 Doug. 279; Pope v. Biggs

(1829). 9 B. & C. 245; 4 Anne (1705), c. 16, 8. 9; R.S.O. (1897), 
vol. III., c. 342, e. 24.
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mortgage which conveys the reversion without any attorn­
ment of the tenant, but the tenant may pay the rent to the 
mortgagor until he has received notice from the mort­
gagee^).

A mortgagee of the reversion is entitled to sue for rent 
which accrued during its currency, even after the mortgage 
has been dis. ,,urged(c).

If a tenant, after receiving notice, voluntarily pays rent 
to the mortgagor under a lease made before the mortgage, 
and is afterwards compelled to pay it to the mortgagee, he 
cannot compel the mortgagor to repay him(d).

There is a difference to be specially noted in the rela­
tions of mortgagee and tenant, in the case of a lease made 
before the mortgage, and in the case of a lease made after 
it. In the former case, the mortgagee, taking subject to the 
lease, as assignee of the reversion, is bound to respect the 
tenant’s rights thereunder, but may, on notice to the tenant 
after default, as before stated, become entitled to the rent, 
and assume the position of landlord without the tenant’s 
consent. In the latter case the mortgagee, being assignee, 
not of the reversion, but of the whole estate of the mort­
gagor, may treat the tenant as a trespasser, and eject him 
without notice(e).

But he cannot distrain or sue for the rent, or for use 
and occupation of the land(/), unless a new tenancy has 
been created as between him and the tenant by attornment 
or otherwise(g).

Mortgagee 
prior to

Cannot sue 
or distrain 
for rent.

(6) 4 Anne (1705), c. 16, s. 9; R.S.O. (1897), vol. 111., c. 342, 
S. 14.

(c) Cameron v. Todd (1863), 22 U.C.R. 390.
(d) Higgs v. Scott (1849), 7 C.B. 63.
(e) Oibbs v. Cruikshank (1873), L.R. 8 C.P. 454.
if) Rogers v. Humphreys (1835), 4 A. & E. 299; 43 R.R. 340; 

Evans v. Elliott (1830), 9 A. A E. 342; 48 R.R. 520; Lichfield v. 
Ready (1850), 6 Ex. 939.

(g) Drown v. Storey (1840), 1 M. & Gr. 117.
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Attornment.

New
Brunswick.

Mortgagor.

A notice given by the mortgagee to the tenant to pay 
rent, which, in the case of a lease given before the mortgage, 
entitles him to the rent, and operates to create the relation 
of landlord and tenant between them (ft), does not have that 
effect in the case of a lease made after the mortgage unless 
the tenant assents. If the tenant refuses to pay, no tenancy 
will be created, and the mortgagee’s only remedy is evic­
tion (i).

By section 23 of the Aot respecting Landlord and Ten- 
ant(2)(j), it is provided that an attornment of a tenant to 
a stranger claiming title to the estate of his landlord shall 
be absolutely null and void ; but an exception is made of an 
attornment made to a mortgagee after the mortgage has be­
come forfeited (ft) ; and a tenant is justified in paying rents 
to the mortgagee if he receives a notice demanding them(Z), 
and such payment will operate as a discharge of the rent.

In New Brunswick, it is provided by statute that a mort­
gagee may by notice in writing, make the tenant, under a 
demise by the mortgagor subsequent to the mortgage, his 
tenant and thereby adopt the same(m).

A lessor who, after making the lease, mortgaged the de­
mised lands, was, before the passing of the Judicature Act 
(n), and, it would seem, still is, in some respects, in a pe­
culiar position. Having assigned his reversion to the mort­
gagee, a lessor was held incapable of maintaining an action 
of ejectment in his own name against his lessee for a for-

(h) 4 Anne (1705), c. 16, bs. 9 and 10; R.8.O. (1897), vol. 111., 
c. 342, b. 24; Moss v. Oallimore (1779), 1 Doug. 279.

(i) Toxcerson v. Jackson, [1891] 2 Q.B. 484.
(/) R.8.O. (1897), vol. III., c. 342; 11 George II., c. 19, s. 11.
(k) See chapter VII.
(l) Pope v. Biggs ( 1829), 9 B. & C. 245.
(m) C.S.N.B. (1904), c. 153, s. 26.
(n) R.S.O. (1897), c. 51.
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feiture(o) ; and if the mortgagee was in default, he could 
not sue for an injury done to the reversion (p).

By sub-section 4 of section 58 of the Judicature Act, it 
is provided as follows :—

58. (4) A mortgagor entitled for the time being to the posses­
sion or receipt of the rents and profits of any land as to which no 
notice of his intention to take possession or to re-enter into receipt 
of the rents and profits thereof shall have been given by the mort­
gagee, may sue for such possession or sue or distrain for the re­
covery of such rents or profits, or to prevent or recover damages in 
respect of any trespass or other wrong relative thereto, in his own 
name only, unless the cause of action arises upon a lease or other 
contract made by him jointly with any other person, and in that 
case he may sue or distrain jointly with such other person.

Under this section it was held in an action to recover 
damages that the mortgagees were not necessary parties ( q ). 
On the other hand, it was held that this section does not em­
power a mortgagor to re-enter in his own name only, on a 
proviso for re-entry for breach of covenant(r).

It has been held that an assignee of the reversion who 
has given a mortgage back to his grantor, cannot, after de­
fault, maintain an action to recover possession from a ten­
ant of the grantor on the expiration of his term, as the 
grantor under his mortgage is entitled to possession(s).

A lessee of lands has the right to redeem a mortgage 
made thereon prior to his lease(<).

Where a lease of land, subject to two mortgages, con­
tained a covenant by the lessor and the second mortgagee 
with the lessee, that the lessee might, if he desired to do so,

(o) Doe d. Marriott v. Edwards (1834), 5 B. & Ad. 1065.
(p) Ford v. Jones (1862), 12 U.C.C.P. 358.
(g) Platt v. Grand Trunk Railway Co. (1886), 12 Ont. 119.
(r) Matthews v. Usher, [1900] 2 Q.B. 635.
(») Doe d. Marr v. Watson (1847), 4 U.C.R. 398.
(!) Tam v. Turner (1888), 39 Ch. D. 456; 59 L.T. 743; see 

Martin v. Miles (1884), 5 Ont. 404.

Judicature
Act.

Parties.

Lessee may 
redeem.
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of reversion.

Conditions

portionable.

redeem the first mortgage, and that in that case the sum 
paid for redemption should be a first charge on the land, it 
was held that the second mortgagee's right to redeem the 
first mortgage, after its acquisition by the lessee, was not 
taken away(u).

5. Severance of the Reversion.

Where the lessor assigns less than his whole interest in 
the premises, he is said to sever the reversion ; thus, he may 
sever by assigning the whole of the lands for a less interest 
than he himself possesses, as for a term of years, or he may 
sever by assigning part of the lands for the whole of the 
period of his interest.

In both cases covenants that are apportionable run with 
the reversion.

At common law, there was a distinction between the two 
classes of cases. Thus, the assignee of the whole of the lands 
could take advantage of the breach of conditions, but the 
assignee of part of the lands could not, as it was held that 
conditions could not be apportioned by the act of the 
party (v).

But it has been provided by statute (u>) that where the 
reversion is severed, and the rent legally apportioned, the 
assignee of each part of the reversion shall have the bene­
fit of all conditions or powers of re-entry for non-payment 
of rent, as if they were reserved to him as incident to his 
part of the reversion in respect of the apportioned rent. 
Section 9 of the Ontario Act, which is taken from the Im­
perial Act, is as follows :—

9. Where the reversion upon a lease is severed and the rent or 
other reservation is legally apportioned, the assignee of each part

(v) Brewer v. Conger (1900), 27 Ont. App. 10.
(v) Wright v. Burroughes (1846), 3 C.B. 685; Co. Lit. 215a. 
(m>) 22 & 23 Viet. (Imp.), c. 35, s. 3; R.8.O. (1897), c. 170,
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of the reversion shall, in respect of the apportioned rent or other 
reservation allotted or belonging to him, have and be entitled to the 
benefit of all conditions or powers of re-entry for non-payment of 
the original rent or other reservation, in like manner as if such con­
ditions or powers had been reserved to him as incident to his part 
of the reversion in respect of the opportioned rent or other reserva­
tion allotted or belonging to him(<p).

Where a reversion has passed by assignment to different Tenants in 

persons as tenants in common, each of them may, independ- commtm- 
ently of the others, maintain an action on a covenant run­
ning with the land or with the reversion(y).

Where the owner let premises at one entire rent, and 
died, having devised the premises among several persons, 
it was held that those persons might bring separate actions 
against the tenant for such part of the rent as each would 
be entitled to according to his respective share, without any 
other apportionment than that which a jury might make in 
each suit(z).

6. Assignment of Rent.

A landlord may assign rent, and since 4 George II, chap­
ter 28, section 5, rent charge or rent seek may be distrained 
for, and by one who has not the reversion, as, for instance, 
the assignee of the landlord(o).

Where a lessor assigned the rent for the term which the 
tenant was to enjoy, it was held that the assignees were not 
liable to the tenant on a covenant by the lessor to repair, as 
they had no reversion, and such a covenant would not run 
with the rent(b).

An attaching order binds only such debts as the debtor 
can honestly deal with, without affecting the interests of

(<p) R.8.O. (1897), c. 170, 8. 9; C.S.N.B. (1904), c. 153, a. 1.
(y) Roberts v. Holland, [1893] 1 Q.B. 665.
(z) Hare v. Proudfoot (1838), 6 O.S. 617; as to apportionment 

of rent, see Chapter XII.
(а) White v. Hope (1867), 17 U.C.C.P. 62; 19 U.C.C.P. 479.
(б) McDougall v. Ridout (1851), 9 U.C.R 239.

Assignment

Garnish-
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third parties ; and where mortgagees, whose mortgage was 
made before the lease, had served notice upon tenants of 
the mortgagor in occupation of the mortgaged premises, to 
pay rent to them, and such tenants had attorned to them, 
a judgment creditor of the mortgagor is not entitled to at­
tach the rents accruing thereafter, and the mortgagees are 
entitled to have attaching orders, obtained ex parte, dis­
charged (c).

In such a case, the service of a notice upon the tenants 
is not in itself sufficient to create the relation of landlord 
and tenant between them and the mortgagees unless the ten­
ants attorn; but where the mortgagor endorsed on such a 
notice to his tenants the words “I approve of the above,” it 
was held to operate as an assignment of the rents to the 
mortgagees (d).

It has been held that an assignment in writing, but not 
under seal, of all rent to become due under a lease, was held 
to be void as there could be no assignment of rent except by 
deed(e).

In a later case, however, it was held to be doubtful 
whether an assignment in writing, but not under seal, as 
security for a debt, should be treated as an assignment of 
the reversion, and so void as not being by deed, or as an as- 
signment of a chose in action, that is, of moneys payable 
under the covenants of the lease, and so valid(/).

(o) Parker v. Mcllwain (1896), 17 P.R. 84.
(d) Ibid.
(e) Dove v. Dove (1868), 18 U.C.C.P. 424.
(f) Galbraith v. Irving (1885), 8 Ont. 751.



CHAPTER XXV.

CHANGE OF PARTIES BY OPERATION OF LAW

Section I.—By the Death op the Lessee.

Section II.—By the Death op the Lessor.

Section III.—By a Writ op Execution.

SECTION I.

BY THE DEATH OF THE LESSEE.

Upon the death of a lessee, his leasehold interests be­
come vested in his personal representatives(o), except a ten­
ancy at will, which, like a tenancy for the life of the lessee, 
determines on his death ; but a tenancy from year to year 
descends like a term of years, to the executors or adminis­
trators^).

In the case of executors, such interests become vested Executors, 
from the date of the lessee's death, even where there is a 
specific bequest of them, as a bequest cannot take effect 
until it has received the assent of the executors(c). But 
when the assent has once been given it cannot be re­
voked (d).

As soon as the executors have assented, the legatee, if 
he accepts the bequest, becomes invested with the rights and 
liabilities of an assignee of the term(e).

(а) Ackland v. Pring (1841), 2 M. & tir. 037.
(б) Doe v. Porter (1789), 3 T.R. 13; 1 R.R. 626; Doe v. Wood 

(1845), 14 M. & W. 682.
(c) Thorne v. Thome, [1893] 3 Ch. 196.
(d) Doe v. Guy (1802), 3 East. 120; 6 R.R. 663.
(e) In re Culverhouse, [1896] 2 Ch. 251; Hawkins v. Hawkins 

(1880), 13 Ch. D. 470.

BELL—33
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Adminis-

Personal

One of several executors may, without the concurrence 
of the others assign the whole of the testator’s interest in 
leasehold property (/).

In the case of an intestacy, a term of years becomes 
vested in the administrator only from the time of the grant 
of letters of administration, as from these alone he derives 
his authority (g).

An administrator cannot, before obtaining letters of ad­
ministration, bind the estate by making any disposition of 
leaseholds, as the letters of administration do not relate 
back to the date of the death (h).

And a person to whom administration is granted may 
repudiate an agreement previously made by him to surren­
der a term of years vested in the intestate (t).

Under the Wills Act of Ontario (j), personal estate in­
cludes leasehold estates and other chattels real and devolves 
upon the executor or administrator. This is provided by 
section 9 of that Act, which is as follows :—

9. (3) “Personal Estate” shall extend to leasehold estates and 
other chattels real, and also to moneys, share of government and 
other funds, securities for money (not being real estates) debts, 
choses in action, rights, credits, goods, and all other property what­
soever which by law devolves upon the executor or administrator, 
and to any share or interest therein.

The benefit of a covenant in a lease on the part of the 
lessor passes to the executor or administrator, who is en­
titled to sue for its breach. Thus, an executor of the lessee 
is entitled to damages against the lessor, or his representa­
tives, for a breach of the covenant for quiet enjoy­
ment^).

(f) Hawkins v. Williams ( 1802), 10 W.R. 692.
(g) 1 Williams on Executors, p. 342.
(h) Morgan v. Thomas (1853), 8 Ex. 302.
(i) Doe d. Hornby v. Glenn (1834), 1 A. & E. 49; 40 R.R. 251.
(/) R.8.O. (1897), c. 128, s. 9.
(k) Derisley v. Custance (1790) 4 T.R. 76.
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An action for a breach of a covenant may be brought 
by the executor whether it be one that runs with the land 
or not(t).

At common law, executors and administrators are liable 
upon all covenants of the testator or intestate for breaches 
committed during his life. It is, however, no part of the 
contract between lessor and lessee that in case of the lat­
ter’s death, his assets shall be impounded as a fund to 
which recourse may be had for future rent, or future 
breaches of covenants(m).

Where a lease is made to joint tenants, and one of them 
dies, the term vests by survivorship in the others, and the 
executors of a deceased tenant are not liable on the cove­
nants, except under an express stipulation to that effect, in 
which case they may be liable, although the whole benefit of 
the lease passes to the survivors(n).

A term of years vests in the executor or administrator 
without entry by hira(o), and he cannot waive it, although 
it be worthless, as he must accept or renounce the executor­
ship as a whole(p).

An executor or administrator of a deceased lessee is 
liable in his representative capacity for rent which fell due 
in the lifetime of the testator or intestate ; and if the execu­
tor or administrator has entered into possession of the de­
mised premises, he is liable personally for the rent which 
accrues thereafter(q), and such personal liability continues 
although the executor has agreed to assign the lease, and the 
lessor has accepted rent from the equitable assignee(r).

Breaches of 
covenants.

tenants.

Executors 
personally 
liable after 
entry.

(f) Raymond v. Fitch (1835), 2 C. M. A R. 588; 41 R.R. 797.
(m) King v. Malcott (1852), 9 Hare 692.
(n) Burns v. Bryan (1887), 12 App. Cas. 184.
(o) Wollaston v. Hakewill (1841), 3 M. A Or. 297.
(p) Rubcry v. Stevens (1832), 3 B. A Ad. 241; 38 R.R. 242.
(g) Wollaston v. Hakewill (1841), 3 M. & Or. 297.
(r) Rowand v. Equity Trustees, Executors and Agency Co. 

(1896), 22 V.L.R. 1; 17 A.L.T. 300; 2 A.L.R. 194.
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Where rent
exceeds
profite.

Actual

Pleading.

But the fact that he has paid rent after the death of the 
testator, is not sufficient to make him personally liable for 
subsequent rent, if he has not entered(<).

Where the rent exceeds the profits of the land, the exe­
cutor is personally liable only for the profits, and he is 
chargeable as executor for the rent in excess of the profits 
only so far as he has assets(f).

Before entry and taking possession (either actual or con­
structive, as by the receipt of rent) the executor of a lessee 
cannot be made personally liable, under the covenants, as 
assignee of the term, but if he does enter, he may be 
made liable as assignee; and he may then by proper plead­
ing limit his liability for rent to the actual value which the 
premises might have yielded(u).

Where an executor has taken possession under a lease 
to his testator, and has thus become personally liable, his 
liability is limited to the actual value of the property, not 
exceeding the rent, from the time of taking possession, and 
such actual value is determined by what he has actually re­
ceived, and what by reasonable diligence he might have re­
ceived from the property(v).

In such a case the executor may plead that the term did 
not vest in him except as executor, and that he has not, 
since the death of the lessee, received nor could have re­
ceived by reasonable diligence any profit whatever (except 
such sum as he has received), and that he had not at the 
commencement of the action, nor has since, had any assets 
to be administered(w).

(a) Itcndall v. Andreae (1892), 61 L.J. Q.B. 630.
{t) Collins v. Crouch ( 1849), 13 Q.B. 542; Hornidge v. Wilson 

(1840), 11 A.K. 045; 52 R.R. 460.
(u) Itendell v. Andreae (1892), 61 L.J. Q.B. 630.
(«) In re Bowes (1887), 37 Ch. D. 128.
(tfl) Hopwood v. Whaley ( 1848), 6 C.B. 744; Billinghurst v. 

8 peer man (1696), 1 Salk. 297 ; Reid v. Lord Tcntcrden ( 1833), 4 
Tyr. 111.
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If the rent does not exceed the profits of the land, the 
rent must be paid out of the profits before they can be 
legally applied to anything else(x).

But the defence that the premises yield no profit, and 
that the executor has fully administered the assets, while 
available in an action for rent, is not available in an action 
for non-repair or for breaches of other covenants that run 
with the lands(y).

An executor or administrator of a deceased person who 
was assignee of a term may discharge himself from liabil­
ity by assigning over, even to a pauper (ft), and it is his 
duty, as trustee for others, to assign after first offering to 
surrender, if the rent exceeds the value of the lands(a).

The executor of a person who was the lessee continues 
to be liable on the covenants at common law notwithstand­
ing assignment(b). If he has not taken possession, he may 
plead that he has fully administered the assets and so dis­
charge himself from liability(c).

By section 27 of the Law of Property Amendment Act, 
1859(d), an executor or administrator has been enabled to 
rid himself of personal liability under any lease or agree­
ment for a lease, by assigning over. This section, as 
enacted in Ontario by section 36 of the Trustee Acf(e), is 
as follows :—

36. Where en executor or administrator, liable as such to the 
rents, covenants or agreements contained in any lease or agreement

(«) Buckley v. Pick (1711), 1 Salk. 316.
(y) Tremeere v. Moriaon (1834), 1 Bing. N.C. 89; 41 R.R. 566; 

Mcap v. Newman (1862), 12 C.B.N.S. 116.
(e) Taylor v. Shum (1797), 1 B. 4 P. 21 ; 4 R.R. 759.
(а) Rowley v. Adams (1839), 4 Myl. 4 Cr. 534.
(б) Wilton v. Wigg (1808), 10 East 313.
(c) Ibid.
(d) 22 4 23 Viet., (Imp.) c. 35.
(e) R.S.O. (1897), c. 129.

Covenants.

Assigning

Executors 
liable for
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Distribution
after
assignment.

Executors 
liable for 
rent-charge.

Distribution
after
conveyance.

for a lease granted or assigned to the testator or intestate whose 
estate is being administered has satisfied all such liabilities under 
the said lease or agreement for a lease, as have accrued due and 
been claimed up to the time of the assignment hereinafter mentioned, 
and has set apart a sufficient fund to answer any claim that may be 
made in respect of any fixed and ascertained sum covenanted or 
agreed by the lease to be laid out on the property demised or agreed 
to be demised, although the period for laying out the same may not 
have arrived, and has assigned the lease, or agreement for the lease, 
to a purchaser thereof, he shall be at liberty to distribute the re­
siduary personal estate of the deceased to and among the parties 
entitled thereto respectively, without appropriating any part, or 
any further part (as the case may be) of the personal estate of 
the deceased, to meet any future liability under the said lease, or 
agreement for a lease; and the executor or administrator so dis­
tributing the residuary estate shall not, after having assigned the 
said lease or agreement for a lease, and having, where necessary, 
set apart such sufficient fund as aforesaid, be personally liable in 
respect of any subsequent claim under the said lease, or agreement 
for a lease; but nothing herein contained shall prejudice the right 
of the lessor, or those claiming under him, to follow the assets of 
the deceased into the hands of the person or persons to or amongst 
whom the said assets may have been distributed.

It is further provided by statute as follows(/) :—
37. In like manner, where an executor or administrator, liable 

as such to the rent, covenants or agreements contained in any con­
veyance on chief rent or rent-charge (whether any such rent be by 
limitation of use grant or reservation) or agreement for such con­
veyance, granted to or assigned to or made and entered into with 
the testator or intestate whose estate is being administered, has 
satisfied all such liabilities under the said conveyance, or agreement 
for conveyance, as may have been accrued due and been claimed up 
to the time of the conveyance hereinafter mentioned, and has set 
apart a sufficient fund to answer any future claim that may be 
made in respect of any fixed and ascertained sum covenanted or 
agreed by the grantee to be laid out on the property conveyed, or 
agreed to be conveyed, although the period for laying out the same 
may not have arrived, and has conveyed such property, or assigned 
the said agreement for such conveyance ns aforesaid, to a purchaser 
thereof, he shall be at liberty to distribute the residuary personal 
estate of the deceased to and amongst the parties entitled thereto

(/) 22 & 23 Viet. (Imp.), c. 35, s. 28; R.8.O. (1897), c. 129, 
». 37.
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respectively, without appropriating any part or any further part 
(as the case may be) of the personal estate of the deceased to meet 
any future liability under the said conveyance, or agreement for 
conveyance; and the executor or administrator so distributing the 
residuary estate shall not, after having made or executed such con­
veyance, or assignment, and having where necessary, set apart such 
sufficient fund as aforesaid, be personally liable in respect of any 
subsequent claim under the said conveyance, or agreement for con­
veyance; but nothing herein contained shall prejudice the right of 
the grantor, or those claiming under him, to follow the assets of the 
deceased into the hands of the person or persons to or among whom 
the said assets may have been distributed.

The effect of this provision is that if an executor sells 
and assigns his testator’s leasehold estates to a purchaser, he 
may, without any order of the Court, distribute the assets, 
without making provision for any future breach of cove­
nant, and he will not be further liable (p).

But if the executor assigns them to the devisees, he loses Devisees, 

the protection of the Act, as devisees are not purchasers (Ji).
Where executors bring all the facts before the Court and 

distribute the assets under its direction, they are protected 
against any future claims, and the only remedy of the les­
sor for future rent or breaches of covenant is against the 
legatees(t).

SECTION n.
BY THE DEATH OF THE LESSOR.

Upon the death of a lessor his reversion in the demised Reversion, 
premises passes, if leasehold, to his executor or administra­
tor; if freehold, it becomes vested, as a general rule, in his 
heir or devisee.

Where the owner of a farm rented it “on shares,” and 
died before the crop was reaped, it was held that the share

(g) Dodson v. Sammell ( 1861), 1 Dr. & Sm. 575.
(h) Smith v. Smith (1861), 1 Dr. & Sm. 384.
(i) Bennett v. Lytton (1860), 2 J. & H. 155.
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Devolution 
of Estates 
Act.

Caution.

of the crop to which he would have been entitled passed to 
the devisee of the land, and not to the cxecutors(j).

In Ontario, it is provided by statute that the real and 
personal property vested in any person dying on or after 
the 1st day of July, 1886, shall, on his death, notwithstand­
ing any testamentary disposition, devolve upon and become 
vested in his legal personal representatives. This is pro­
vided by the Devolution of Estates Act(k), section 4(1) of 
which is as follows :—

4. (1) All such property as aforesaid which is vested in any 
person or is comprised in any such disposition as aforesaid made 
by him, shall on his death, notwithstanding any testamentary dis­
position, devolve upon and become vested in his legal personal rep­
resentatives from time to time, and subject to the payment of his 
debts ; and so far ns the mid property is not disposed of by deed, 
will, contract or other effectual disposition, the same shall be dis­
tributed as personal property not so disposed of is hereafter to be 
distributed.

It is further provided by section 13 of that Act, that the 
real estate of persons dying on or after the 4th day of May, 
1891, not disposed of or conveyed by executors or adminis­
trators within twelve months after the death of the testator 
or intestate, shall be deemed to be vested in the devisees or 
heirs beneficially entitled thereto, unless a caution be regis­
tered, in pursuance of that section. Sub-section 1 of sec­
tion 13 is as follows :—

13. ( 1 ) Real estate of persons dying on or after the 4th day 
of May, 1891, not disposed of or conveyed by executors or adminis­
trators within twelve months after the death of the testator or in­
testate shall, subject to The Land Titles Act, in the case of land 
registered under that Act, at the expiration of the said period, 
whether probate of the will of the testator or letters of adminis­
tration to the estate of the intestate has been taken or not, 
be deemed thenceforward to be vested in the devisees or heirs 
beneficially entitled thereto, ns such devisees or heirs (or their 
assigns as the case may be) without any conveyance by the execu-

(/) Tubbs v. Morgan ( 1854), 12 U.C.R. 151.
(*) R.S.O. (1897), c. 127, ss. 3 and 4.
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tors or administrators, unless such executors or administrators, 
if any, have caused to be registered, in the registry otlice, or land 
titles office where the land is under The Land Titles Act, of the 
territory in which such real estate is situate, a caution under their 
hands, that it is or may be necessary for them to sell such real 
estate, or part thereof, under their powers and in fulfillment of 
their duties in that behalf ; and in case of such caution being so 
registered, this section shall not apply to the real estate referred 
to therein for twelve months from the time of such registration, 
or from the time of the registration of the last of such cautions if 
more than one are registered.

This section has been held to apply to a case where let­
ters of probate or administration have not been granted for 
more than a year after the death of the testator or intes­
tate, and an effectual caution may be registered within a 
year after such grant(Î).

In Manitoba, a similar provision is contained in the De­
volution of Estates Act of that Province(m), which applies 
to the estates of persons dying after the 1st day of July,
1885.

Where a father leased a farm to his son for five years Liability of 
at a yearly rental, and stipulated in the lease that he would J^tate!*1 
build a house on the farm during the first year of the term, 
and died after the expiration of the first year without hav­
ing built the house, and in his will devised the farm to his 
son, it was held that the father having died after breach of 
the undertaking, the son was not entitled to have the house 
built at the expense of the father's personal estate, but at 
most was entitled to damages for non-performance of the 
agreement to build(n).

By section 28 of the Wills Act of Ontario(o), a devise Leasehold

(l) In re Martin (1895), 26 Ont. 465; In re Baird (1893), 13 
C.L.T. 277, considered.

(m) R.S.M. (1902), c. 48, s. 21.
(n) In re Murray (1902), 4 Ont. L.R. 418; Cooper v. Jarman 

(1868), L.R. 3 Eq. 98, and In rc Day, [1898] 1 Ch. 510, distin­
guished.

(o) R.S.O. (1897), c. 128.
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Real estate.

Rent.

Breach of 
covenant.

of the land of the testator, or of the land of the testator in 
any place or in the occupation of any person mentioned in 
his will, or otherwise described in a general manner, and any 
other general devise which would describe a leasehold estate, 
if the testator had no freehold estate which could be de­
scribed by it, shall be construed to include his leasehold 
estates, or any of them to which such description will ex­
tend (as the case may be), as well as freehold estates, un­
less a contrary intention appears by the will.

“Real estate” includes messuages, lands, rents, and 
hereditaments, whether freehold or any other tenure, and 
whether corporeal or personal, and to any undivided share 
thereof, and to any estate, right or interest (other than a 
chattel interest) therein (p).

Apart from the Devolution of Estates Act, the personal 
representative, and not the heir or devisee, of a deceased 
lessor, is entitled to the arrears of rent which fell due dur­
ing his lifetime, and to a proportionate part of the rent up 
to the time of his death (<7).

And the executor or administrator, and not the heir or 
devisee, is also entitled to bring an action in respect of the 
breach of a covenant committed during the lessor’s life­
time, as for example, a breach of a covenant to repair(r).

The executor or administrator is also liable upon all 
covenants of the testator or intestate which have been 
broken during his life.

Where a covenant which runs with the land has been 
broken after the death of the lessor, the burden and the 
benefit thereof passes to the person then legally entitled to 
the reversion(s).

(p) R.S.O. (1897), c. 128, s. 9.
(q) See Chapter XII.
(r) Dollen v. Batt (1858), 4 C.B.N.S. 760; Ricketts v. Weaver 

(1844), 12 M. & W. 718.
(s) Derisley v. Custance (1790), 4 T.R. 75.
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A dowress whose dower has been assigned is entitled 
to possession of the land assigned to her, in priority to per­
sons claiming under leases created by her husband, without 
her assent during the coverture(f). Under section 4 of the 
Devolution of Estates Act(u), the executor is the only per­
son who can legally assign dower(v).

SECTION III.

BY A WRIT OF EXECUTION.

A change of parties to a tenancy may be effected by 
means of a writ of execution against the property of the les­
see or lessor or against the asignee of either of them.

In Ontario it is provided by the Execution Acf(ie), that 
any estate or interest in lands may be sold under execution 
in the same way as lands are liable to be sold. Subsection 
1 of section 33 of that Act is as follows :—

33. (1) Any estate, right, title, or interest in lands which,
under section 8 of The Act respecting the Transfer of Real Property, 
may be conveyed or assigned by any person or over which he has 
any disposing power which he may, without the assent of any other 
person, exercise for his own benefit, shall be liable to seizure and 
sale under execution against such person, in like manner and on 
like conditions as lands are by law liable to seizure and sale under 
execution, and the sheriff selling the same may convey and assign 
the same to the purchaser in the same manner and with the same 
effect as the person might himself have done.

A rent charge issuing out of and chargeable upon a free­
hold estate and granted to a person for life cannot be seized 
under an execution against goods(z).

(t) Allan v. Rever (1902), 4 Ont. L.R. 309, following Houghton 
v. Leigh (1808), 1 Taunt. 402.

(u) R.8.O. (1897), c. 127.

(v) Ibid.
(to) R.S.O. (1897), c. 77.

(<r) Smith v. Turnbull (1848), 5 U.C.R. 586.

Dowress.

Execution
Act.
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A term of years may be seized and sold under an execu­
tion against goods(y) ; but not under a writ against 
lands(z).

In British Columbia, it is provided by the Execution 
Act (a), that “lands” shall include leasehold interests, and 
that a term of years shall not be seized or sold under an ex­
ecution against goods.

A lease of lands made after the delivery of an execution 
against lands to the sheriff, will only convey an interst sub­
ject to such execution(b).

It has been held that an equity of redemption in a term 
of years cannot be sold under an execution (c).

But it is now provided by statute, in Ontario, that an 
equity of redemption in leasehold lands may be sold under 
an execution against goods. This is enacted by sub-section 
1 of section 17 of the Execution Act(d), which is as fol­
lows :—

17. (1) Under an execution against goods, the sheriff or other 
officer to whom the same is directed may seize and sell the interest 
or equity of redemption in any goods or chattels, including lease­
hold interests in any lands, of the party against whom the writ has 
issued, and such sale shall convey whatever interest the mortgagor 
had in the goods and chattels at the time of the seizure.

In Ontario, the distinction between a sale under a writ 
against goods, and one against lands, has lost most of its 
importance since it has been provided by statute that every 
writ of execution, except those issued out of a Division 
Court, is to be issued against both the goods and lands of 
the execution debtor(e).

(y) Sparrow v. Champagne (1855), 5 U.C.C.P. 394.
(z) Doe d. Court v. Tapper (1837), 5 O.S. 640.
(а) R.S.B.C. (1897), c. 72, ss. 2 and 11.
(б) Sloan v. Whalen (1866), 16 U.C.C.P. 319.
(c) Doe d. Webster v. Fitzgerald (1839), E.T. 2 Viet.; CAts- 

holm v. Sheldon (1850), 1 (ir. 108; 2 Gr. 178; 3 Gr. 655.
(d) R.S.O. (1897), c. 77.
(e) R.8.O. (1897), c. 77, s. 8.

Equity of 
redemption.
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Where it is provided in a lease that all hay and straw 
is to be fed on the farm, such hay and straw is not liable to 
seizure and sale under an execution against the tenant(/).

When a sheriff, acting in good faith for all concerned, 
agreed to pay for having grain threshed for the purpose of 
its better sale, the expenses of such threshing should be al­
lowed him(flf).

In Ontario, it is provided by statute that a person pur­
chasing a growing crop at a sale under an execution shall 
be liable for the rent of the lands upon which the same is 
growing at the time of the sale, and until the crop shall be 
removed, unless the same has been paid or has been col­
lected by the landlord, or has been otherwise satisfied, and 
the rent shall, as nearly as may be, be the same as that 
which the tenant whose goods were sold was to pay, having 
regard to the quantity of the land, and to the time during 
which the purchaser shall occupy it(h).

(f) Snetzinger v. Leitch (1900), 32 Ont. 440 .
(g) Galbraith v. Fortune (1800), 10 U.C.C.P. 109.
(A) R.8.O. (1897), c. 170, 8. 37.



PART IV.

DETERMINATION OF THE RELATIONSHIP.

CHAPTER XXVI.

MODES OF DETERMINATION.

Section I.—Determination Generally.
Section II.—Effluxion of Time.
Section III.—Cesser of Lessor’s Interest. 
Section IV.—Death.
Section V.—Demand of Possession.
Section VI.—Notice to Quit.
Section VII.—Forfeiture.
Section VIII.—Surrender.
Section IX.—Merger.
Section X.—Disclaimer.

SECTION I.

DETERMINATION GENERALLY.

Some tenancies come to an end without any act of the 
parties, as by the lapse of time agreed on for the tenancy 
to continue; or by death, as in the ease of a tenant for life; 
or by the extinguishment of the lessor’s interest in the 
premises; or by the happening of an event upon which it is 
agreed it shall determine.



MODES OP DETERMINATION. 327

Other tenancies may continue until some definite act is 
done to determine them. Thus, tenancies by sufferance, or 
at will, or periodic tenancies, as a tenancy from year to 
year or from month to month may continue indefinitely, and 
do not come to an end by mere lapse of time (except under 
the statute of limitations by virtue of which the tenant, if no 
rent is paid, may become the owner) ; and are only deter­
mined by some act of the parties.

A tenancy by sufferance is an anomalous or fictitious 
tenancy since it can only be said to exist by occupation after 
a real tenancy has been lawfully determined. Still, it would 
seem that such a tenancy continues until actual disposses­
sion, or in other words, a tenant by sufferance cannot be 
treated as a trespasser until he has given up possession or 
has been ejected. A tenant by sufferance is not entitled to 
a demand of possession or notice to quit before proceedings 
may be taken to recover possession(o).

The regular mode of determining a tenancy at will is by 
a demand of possession, and a periodic tenancy by a notice 
to quit.

Other tenancies, although they might come to an end by 
mere lapse of time, or the happening of an event, may be 
determined earlier, as by forfeiture by reason of a breach 
of a condition or covenant contained in the lease, or by sur­
render of the term by the lessee, or by merger of the term in 
a greater estate, or by disclaimer by the tenant.

Where a lease is made by one of the partners of a firm 
to himself and his co-partners for the use of the firm the 
tenancy is determined by a dissolution and the partner- 
owner may recover possession without notice to quit to his 
co-partnera(6).

(а) Doe v. Turner (1840), 7 M. & W. at p. 235; Doe v. Lawder 
(1818), 1 Stark 308.

(б) Doe v. Bluck (1838), 8 C. & P. 464.

Tenancy by 
sufferance.

Dissolution
of
partnership.
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Time.

In Manitoba, it is provided by the Real Property 
Act{c), that the district registrar, upon proof to his satis­
faction of lawful re-entry and recovery of possession by a 
lessor, shall note the same by entry in the registrar and upon 
the lease, and in such case the estate of the lessee in such 
land shall thereupon determine, but without releasing the 
lessee from his liability in respect of the breach of any 
covenant in such lease expressed or implied.

SECTION n.
BY EFFLUXION OF TIME.

In the case of a lease for a term certain, or until the hap­
pening of an event, the tenancy comes to an end by lapse of 
the time agreed on or by the happening of the event, with­
out notice to quit or demand of possession (a).

A term of years continues until the end of the anniver­
sary day from which it is granted. Thus, a term in a lease 
for twenty-one years from the 25th of March, 1809, did not 
determine until the last moment of the 25th day of March, 
1830(5).

In the absence of express stipulation providing for de­
termination, a tenancy for a term of years cannot in 
general be determined, earlier by either party against the 
will of the other. Thus, where the landlord has agreed in 
the lease to do the repairs, there is no implied condition that 
the tenant may determine the tenancy if the repairs are not 
done(c).

(o) R.S.M. (1902), c. 148, 8. 90.
(o) Cobb v. Stokes (1807), 8 East 358; Right v. Darby (1780), 

1 T.R. 159, at p. 102.
(6) Ac,land v. Lutley (1839), 9 A. & E. 879.
(c) Surplice v. Farnsworth (1844), 7 M. & Gr. 570.
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SECTION III.

CESSER OF LESSOR’S INTEREST.

A lease for a term of years made by a person having a 
limited interest, is determined as soon as that interest is 
determined, unless the lease is made in pursuance of a 
special power, or of some enabling statute (o). Thus, where 
a tenant in tail makes a lease for lives and dies without issue, in
the lease is absolutely determined by his death, so that no 
acceptance of rent by the person entitled in remainder or 
reversion can make it good. The acceptance by the re­
mainderman of a yearly nominal rent is not a confirmation 
of the lease, especially where the lessee disclaims holding 
as his tenant (b).

So, where a person made a lease of lands Which he held 
in right of his wife, and died during the term, it was held 
that the term expired on the death of the lessor, and that 
the assignee of the reversion could eject the lessee without 
notice to quit or demand of possession(c).

In like manner, a lease made by a tenant for life, which Tenant for 
he is not empowered to make by any instrument or Act of 
Parliament, determines on the death of the tenant for life, 
and is incapable of confirmation by the remainderman(d).

But if the remainderman accept rent from the lessee 
after the death of the tenant for life, a presumption may 
arise of a new tenancy from year to year, and in such case, 
the lessee would be entitled to notice to quit(e).

(а) See Chapter IX.
(б) Doe d. Graham v. Newton ( 1846) 3 U.C.R. 249.
(c) Burn» v. Me Adam (1865), 24 U.C.R. 449.
(d) Doe d. Martin v. Watts (1797), 7 T.R. 83; 4 R.R. 387;

Smith v. Widlake (1877), 3 C.P.D. 10.
(e) Doe d. Martin v. Watts (1797), 7 T.R. 83; 4 R.R. 387.

BELL—34
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Tenant for

Tenancy

Tenancy

Tenancy pur 
autre vie.

Presumption 
of death.

A sub-lease made by a tenant for a term of years comes 
to an end when the head lease has been determined (/).

A demand of possession is not necessary where the estate 
of the lessee terminates by the death of his grantor{g).

The subject of leases made by tenants for life and others 
having limited interest in the demised premises has already 
been considered(e).

SECTION IV.

BY DEATH.

The death of either landlord or tenant will operate as a 
determination of a tenancy at will (a).

A tenancy for life either for the life of the tenant or for 
the life of another comes to an end, it is unnecessary to say, 
on the death of the tenant or of the cestui que vie, as the 
case may be.

In the case of a tenancy pur autre vie, where the per­
son for whose life an estate is granted remains beyond the 
seas, or elsewhere absents himself for the space of seven 
years together, and there is no sufficient proof of his being 
alive, such person will be deemed to be dead, and the per­
son entitled in reversion or remainder may recover posses­
sion. This is provided by the first section of the statute 18 
and 19 Charles II., chapter 11, which is re-enacted in 
Ontario as follows :

14. If any person for whose life an estate is granted shall re­
main out of Ontario, or elsewhere absent himself in this Province, 
for the space of seven years together, and no sufficient and evident

(f) Gilmour v. Magee (1889), 17 Ont. 620; 17 Ont. App. 27; 
18 S.C.R. 679.

(g) Nolan v. Fox (1866), 16 U.C.C.P. 665.
(e) Chapter IX.
(a) James v. Dean ( 1805), 11 Ves., at p. 391 ; Scobie v. Collins, 

[1895] 1 Q.B. 375.
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proof be made of the life of such person in any action commenced 
for recovery of such estate by the lessor or reversioner, in every 
such case, the person upon whose life such estate depended shall be 
accounted ns naturally dead, and in every action brought for the 
recovery of the said estate by the lessor or reversioner, his heirs, or 
assigns, judgment shall be given accordingly (b).

But in case such person shall afterwards return, or be 
proved to be alive, the tenant may re-enter and enjoy the 
lands in his former estate, and bring an action for damages 
and recover the full profits of the land with interest. This 
is provided by section 4 of the statute of Charles II. which, 
in the Ontario Act, is as follows :

15. If any person shall be evicted out of any lands or tenements 
by virtue of section 14 and afterwards if such person, upon whose 
life such estate depends, shall return to Ontario, or shall, on proof 
in any action to be brought for recovery of the same, be made ap­
pear to be living, or to have been living at the time of the eviction, 
then, and from thenceforth, the tenant or lessee who was ousted of 
the same, his executors, administrators or assigns, may re-enter, 
repossess, have, hold, and enjoy, the said lands or tenenments in his 
former estate, for and during the life, or so long term as the said 
person, upon whose life the said estate depends, shall be living, 
and also shall, upon action to be brought by him against the lessor, 
reversioner, or tenant in possession, or other persons respectively, 
who, since the time of the said eviction, received the profits of the 
said lands or tenements, recover for damages the full profits of the 
said lands or tenements respectively, with lawful interest for, and 
from, the time that he was ousted of the said lands or tenements, 
and kept or held out of the same by the said lessor, reversioner, 
tenant in possession, or other person, who, after the said eviction 
received the profits of the said lands or tenements, or any of them 
respectively, as well in the case when the said person, upon whose 
life such estate did depend, is or shall be dead at the time of bring­
ing of the said action, as if the said person were then living (c).

It is further provided by statute, that a tenant for the 
life of another may be required every year by the Court, at

(6) R.S.O. (1897), Vol. III., c. 330, s. 14; 18 & 19 Car. 11., c.
11, s. 1.

(c) 18 & 19 Car. II., c. 11, s. 4; R.8.O. (1897), Vol. 111., c.

Production 
of cestui 
que vie.
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the instance of the reversioner or remainderman, to produce 
the cestui que vie, and upon refusal, the cestui que vie shall 
be deemed to be dead, and the tenancy at an end(d). Sec­
tions 16 and 17 of the Ontario Act, by which this is pro­
vided, are as follows :

16. The High Court of Justice may, on the application of any 
person who has any claim or demand in, or to, any remainder, re­
version, or exceptancy, in or to, any estate after the death of any 
person within age, married woman, or any other person whomso­
ever, upon affidavit made by the person so claiming such estate of 
his title, and that he hath cause to believe that such minor, married 
woman, or other person, is dead, and that his, or her death is con­
cealed by the guardian, trustee, husband or any other person (which 
application may be made once a year if the person aggrieved shall 
think fit), order that such guardian, trustee, husband, or other 
person concealing, or suspected to conceal, such person, do, at such 
time and place as the said Court shall direct, on personal or other 
due service of such order produce and shew to such person and per­
sons (not exceeding two) as shall in such order be named by the 
party prosecuting such order such minor, married woman, or other 
person aforesaid. And if such guardian, trustee, husband, or such 
other person as aforesaid, shall refuse or neglect to produce or shew 
such infant, married woman, or such other person on whose life any 
such estate doth depend, according to the directions of the said 
order, then the said Court is hereby authorized and required to 
order such guardian, trustee, husband, or other person, to produce 
such minor, married woman, or other person concealed, in the said 
Court, or otherwise before commissioners to be appointed by the 
said Court, at such time and place as the Court shall direct, two 
of which commissioners shall be nominated by the party prosecut­
ing such order, at his costs and charges ; and in case such guardian, 
trustee, husband, or other person, shall refuse or neglect to produce 
such infant, married woman, or other person so concealed, in the 
said Court, or before such commissioners, whereof return shall be 
made by such commissioners, and tiled in the Central Office in either, 
or any of the said cases, the said minor, married woman, or such 
other person so concealed shall be taken to be dead, and it shall be 
lawful for any person claiming any right, title, or interest, in re­
mainder or reversion, or otherwise after the death of such infant, 
married woman, or such other person, so concealed as aforesaid, to

(d) 6 Anne, c. 72, (or c. 18 in Ruff head’s Ed.) ss. 1 and 2; 
R.S.O. (1897), Vol. III., c. 330, ss. 16 and 17.
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enter upon such lands, tenements and hereditaments, as if such in­
fant, married woman, or other person so concealed, were actually

17. And if it shall appear to the said Court by affidavit that such 
minor, married woman, or other person, is, or lately was, at some 
certain place out of Ontario in the said affidavit to be mentioned, 
it shall and may be lawful for the party prosecuting such order ns 
aforesaid, at his costs and charges, to send over one or both the said 
persons appointed by the said order to view such minor, married 
woman, or other person, and in case such guardian, trustee, hus­
band, or other person, concealing, or suspected to conceal, such 
person as aforesaid, shall refuse or neglect to produce, or procure 
to be produced, to such person or persons a personal view of such 
infant, married woman, or other person, then such person or per­
sons arc hereby required to make a true return of such refusal or 
neglect to the said Court, which shall be filed in the Central Office, 
and thereupon such minor, married woman, or other person shall 
be taken to be dead, and it shall be lawful for any person claiming 
any right, title, or interest in remainder, reversion, or otherwise 
after the death of such infant, married woman, or other person, to 
enter upon such lands, tenements and hereditaments, ns if such in­
fant, married woman, or other person, were actually dead.

In case it should appear, after a tenancy pur autre vie 
has been thus terminated, that the cestui que vie is still 
alive, the tenant may re-enter and recover damages(e). 
Section 18 of the Ontario Act, by which this is provided, is 
as follows:

18. Provided always, if it shall afterwards appear upon proof 
in any action to be brought that such infant, married woman, or 
other person was alive at the time of such order made, then it shall 
be lawful for such infant, married woman, guardian, or trustee, or 
other person, having any estate or interest determinable upon such 
life, to re-enter upon the said lands, tenements, or hereditaments, 
and to maintain an action against those who, since the said order, 
received the profits of such lands, tenements, or hereditaments, or 
their executors, or administrators and therein recover full damages 
for the profits of the same received from the time that such in­
fant, married woman, or other person, having any estate or interest 
determinable upon such life, was ousted of the possession of such 
lands, tenements, or hereditaments.

(e) 6 Anne, c. 72, (or c. 18, in Ruffhead’s Ed.) s. 3; R.S.O. 
(1897), Vol. III., c. 330, s. 18.
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The tenant may, however, shew that he has used his 
utmost endeavours to procure the appearance of such cestui 
que vie, and that he is still alive, in which case he may con­
tinue in possession (/). Section 19 of the Ontario Act, by 
which this is provided, is as follows :

Overholding 
tenant a 
trespasser.

19. Provided always, if any such guardian, trustee, husband, or 
other person, holding or having any estate or interest determinable 
upon the life of any other person, shall by affidavit or otherwise to 
the satisfaction of the said Court, make appear that he has used 
his utmost endeavours to procure such infant, married woman, or 
other person, on whose life such estate or interest doth depend, to 
appear in the said Court, or elsewhere according to the order of 
the said Court in that behalf made, and that he cannot procure or 
compel such infant, married woman, or other person, so to 
appear, and that such infant, married woman, or other person is or 
was living at the time of such return made and filed as afore­
said, then it shall be lawful for such person to continue in the pos- 
sesssion of such estate, and receive, the rents and profits thereof, 
for and during the infancy of such infant, and the life of such mar­
ried woman, or other person, on whose life such estate or interest 
doth depend, as fully as he might have done if this, and the three 
preceding sections of this Act had not been made.

In case a tenant pur autre vie holds over after the death 
of the cestui que vie, he will, unlike a tenant by sufferance, 
be deemed a trespasser, and his possession wrongful, and 
the person entitled to possession may recover as damages 
the full value of the profits of the lands(gf). Section 20 of 
the Ontario Act, by which this is provided, is as follows:

20. Every person who as guardian or trustee for any infant, 
and every husband seized in right of his wife only, and every other 
person having any estate determinable upon any life who, after the 
determination of such particular estate, or interest, without the 
express consent of him who is next and immediately entitled upon 
and after the determination of such particular estate or interest, 
shall hold over and continue in possession of any lands, tenements, 
or hereditaments shall be deemed a trespasser, and every person who

(/) 6 Anne c. 72 (or c. 18, in RufThead’s Ed.), s. 4; R.S.O. 
(1897), Vol. III., c. 330, s. 19.

(ÿ) 6 Anne c. 72 (or c. 18, in RufThead’s Ed.) s. 5; R.S.O. 
(1897), Vol. III., c. 330, s. 20.
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is, or shall be, entitled to any such lands, tenements, and heredita­
ments upon and after the determination of such particular estate or 
interest, may recover in damages against every such person so hold­
ing over as aforesaid, the full value of the profits received during 
such wrongful possession as aforesaid.

SECTION V.

BY DEMAND OF POSSESSION.

A tenancy at will may be determined by the landlord by 
a demand of possession, or by any act that is equivalent to 
a demand of possession(o), or by any act which implies his 
intention to put an end to it. Thus, by making a lease to 
another to commence at once, or by conveying the lands, the 
tenancy is determined, if the tenant at will have notice of 
it(6).

A minister of a dissenting congregation, placed in 
the possession of a chapel and dwelling-house by trustees 
in whom the legal estate is vested, in trust to permit and 
suffer the chapel to be used for the purpose of religious wor­
ship, is a mere tenant at will to those trustees; and his 
tenancy is determined instanter by a demand of possession. 
He is not entitled de jure, before the determination of his 
tenancy, to have a reasonable time allowed him for the re­
moval of his furniture. But it would seem that he will not 
be a trespasser, if he enter afterwards to remove his goods, 
and continue a reasonable time for that purpose(c).

Where the lessor of the plaintiff conveyed in fee to 
defendant and took back a lease for life at a nominal rent, 
and defendant continued in possession for several years

(а) Doe v. Jones (1830), 10 B. & C. 718; Pollen v. Brewer 
(1850), 7 C.B.N.8. 371.

(б) Doe v. Thomas (1851), 0 Ex. 854; Hogan v. Hand (1861), 
14 Moo. P.C. 310.

(c) Doe d. Nicholl v. McKacg (1830), 10 B. A C. 721.

Tenancy
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with the lessor’s knowledge, but without his express con­
sent, it was held that he was entitled to a demand of posses­
sion before the tenancy could be ended(d).

Where the defendant goes into possession of land as 
tenant at will under a third party, but upon the invitation 
and with the concurrence of lessor of plaintiff, he is entitled 
to a demand of possession before he can be ejected (a).

A party who has entered into possession of land under 
an agreement to purchase, and has refused to accept a deed 
of the land tendered to him, on the ground that he does not 
consider the deed a proper one, has not by such refusal so 
changed the character of his position as a tenant at will as 
to put himself in the position of a terspasscr, and cannot 
be ejected without demand of possession (/).

A tenant at will cannot sue his landlord for ousting him 
from possession(g).

Notice to A notice to quit, instead of a demand of possession,
given to a tenant at will, does not operate as a recognition 
of a tenancy from year to year, and such notice may be 
good as a demand of possession(h).

Where a lessee by the terms of the lease has a right to 
renewal, if requested before the end of the term, and he 
does not make the request, he is not entitled to a demand of 
possession at the end of the terra, as he is a mere tenant by 
sufferance (i).

A demand of possession given to a tenant by the rever­
sioner enures to the benefit of his successor in title(j).

(d) Doe d. Mann v. Keith (1836), 4 O.S. 86.
(e) McKinnon v. McDonald (1845), 2 N.S.R. 7.
(f) Lower v. McCulloch (1875), 10 N.S.R. 315.
(g) T1cnder8on v. Ilarper, (1844), 1 U.C.R. 481.
(h) Doe v. Inglia (1810), 3 Taunt. 54.
(*) Dawson v. St. Clair (1856), 14 U.C.R. 97.
(/) Henderson v. White (1873) 23 U.C.C.P. 78.
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A landlord cannot recover in ejectment against his 
tenant at will, unless he has demanded possession ( k ).

A tenant at will may put an end to the tenancy by giv­
ing notice and going out of possession, or by assigning or 
sub-letting if the landlord has notice of it ( i).

It has been held that if a tenancy at will, where a rent 
is reserved payable quarterly, is determined by the landlord 
during a quarter, he is not entitled to any rent since the last 
gale day, and if determined by the tenant he must pay rent 
to the next gale day(m). It is probable the rent in such 
cases would now be apportioned (n).

SECTION VI.

NOTICE TO QUIT.

1. Yearly Tenancies.
2. Weekly, Monthly, and Quarterly Tenancies.

The mode of determining a tenancy by notice to quit is 
applicable to periodic tenancies, and to those tenancies for 
a term certain, where there is an express stipulation for 
putting an end to them at an earlier period by notice. Of 
periodic tenancies the most common are those from year to 
year, from quarter to quarter, from month to month, and 
from week to week.

In the absence of express stipulation, and apart from 
statutory provision, it is necessary to give a reasonable 
notice to quit to determine a periodic tenancy (a).

(k) Good title v. Herbert (1792), 4 T.R. 680.
(l) Pinhom v. Roustcr (1853), 8 Ex. 763; Woodworth v. 

Thomas (1802), 25 N.S.R. 42.
(in) Leighton v. Theed (1702), 2 Rnlk. 413.
(n) 33 & 34 Viet. (Imp.), c. 35; R.S.O. (1897), c. 170, a. 4; 

see Chapter XII.
(o) Doe v. Watts (1707), 7 T.R., at p. 85, per Lord Kenyon.

Tenant at 
will.

Rent.

Reasonable
notice.
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Yearly
tenancy.

Scotia.

1. Yearly Tenancies.

In the case of a tenancy from year to year, it is settled, 
at common law, that half a year’s notice expiring at the end 
of some year of the tenancy is necessary and sufficient to 
determine it(6).

A tenancy from year to year may be determined at the 
end of the first year or of any subsequent year, unless, by 
the terms of the lease, it can be inferred that the parties 
contemplated a tenancy for two years at least(c). A lease 
for one year certain, and so on from year to year, cannot 
be determined by notice to quit before the end of the second 
year(d).

An agreement to let certain premises “for the term of 
one year certain from the date thereof, and so on from year 
to year, unless or until the tenancy thereby created should 
be determined by either party giving to the other twenty- 
eight days’ notice in writing, such notice to expire at any 
period of the year without any reference to the time of 
entry, the date of the agreement, or the commencement of 
the tenancy, ’ ’ does not enable the tenancy to be determined 
by notice during the first year(e).

A lease for one or more years certain, with a provision 
to determine by notice thereafter, cannot be determined 
except by notice taking effect after the expiry of the certain 
term(/).

In Nova Scotia,- it is provided by statute that notice to

(6) Right v. Darby (1786), 1 T.R. 163; Birch v. Wright (1780), 
1. T.R. 379; Aladdon v. White (1787), 2 T.R. 159.

(o) Doe v. Bmaridge (1845), 7 Q.B. 957.
(d) Doe v. (Ircen (1839), 9 A. & E. 058 ; see also Denn v. Cart­

wright (1803), 4 East 29; Doe v. ticekic ( 1844), 5 Q.B. 841; Can­
non Brewery Co. v. Nash (1898), 77 L.T. 048.

(e) Cannon Brewery Co. v. Nash ( 1898), 77 L.T. 648.
(f) Gardner v. Ingram ( 1889), 01 L.T. 729, in which a con­

trary opinion expressed in Thompson v. Maberly ( 1811), 2 Camp. 
573 was questioned.
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quit any house or tenement, where the same is let from year 
to year, shall be given to or by the tenant thereof, at least 
three months before the expiration of any such year, and 
such notice shall be sufficient, although the day on which 
the tenancy terminates is not named therein(g).

In New Brunswick, three months’ notice is sufficient to 
determine a yearly or a half-yearly tenancy (h).

The notice to quit must end with the period at which the 
tenancy commenced, that is, on the last day of some 
year of the tenancy; but a notice which ends on the anni­
versary of the day of commencement is sufficient(i).

Where a tenant holds over after a term for a broken 
period, for example, three years and five months from the 
1st of May, and becomes a yearly tenant, the notice to quit 
should in general expire with the 1st of May, and not the 
1st of October when the term ended and the yearly tenancy 
commenced O').

But where an assignee, or sub-lessee of the original 
tenant held over in such a case, it was decided that the 
notice to quit should expire with some year from the com­
mencement of the yearly tenancy, and not with some year 
from the commencement of the original term(lc).

The tenancy prima facie, and in the absence of express 
agreement, commences on the actual day of demise or
entry (l).

But where a tenant has paid or agreed to pay rent 
quarterly or half yearly, the tenancy will be deemed to have

New
Brunswick.

Broken
period.

Beginning 
of term.

(«7) R.8.N.S. (1900), c. 172, s. 10.
(h) C.8.N.B. (1904), c. 153, s. 27.
(i) Sidebotham v. Holland, [1895] 1 Q.B. 378.
(/) Doe v. Dobell (1841), 1 Q.B. 800; Bcrrey v. Lindley (1841), 

3 M. & Gr. 498.
\k) Doe v. Lines (1848), 11 Q.B. 402; Kelly v. Patterson 

(1874), L.R. 9 C.P. 081.
(/) Doe v. Matthews (1851), 11 C.B. 075; Sandill v. Franklin 

(1875), L.R. 10 C.P. 377.
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tenant.

commenced at the beginning of the first whole quarter or 
half year for which rent is paid or agreed to be paid, though 
the tenant in fact came in on some earlier or later day(m). 
Such inference cannot be drawn, however, where there is an 
express agreement as to the date of commencement (w).

A notice to quit is sufficiently served upon a tenant, if 
it can be shewn that it came to his hands before the six 
months previous to the expiration of his year of holding, 
though the notice had been served only by having been put 
under the door of the tenant’s house(o).

A notice to quit by one of two or more joint tenants 
who have made a joint demise, determines the tenancy as to
all(p).

Service of a notice to quit on one of two joint tenants is 
effectual to determine the tenancy as to both(g).

Where a notice to quit was served, and on the same day, 
but after the notice was served, a writ of attachment in in­
solvency issued against the lessee, it was held, notwithstand­
ing the rule that a judicial act relates back to the earliest 
moment of the day rn which it was done, that the notice so 
given was effectual, and it was not necessary to serve the 
assign ee(r).

Where in a yearly tenancy from Ladyday to Ladyday, 
a notice was dated and served on 24th of March, 1898, re­
quiring the tenant to leave on the 24th of June, 1898, or at 
the end of the current year’s tenancy, it was held that 
although such notice was bad as regards 24th of June, it

(m) Doc V. Grafton (1852), 18 Q.B. 490.
(n) Sidebotham v. Holland, [1895] 1 Q.B. 378.
(o) Alford v. Vickery (1842), C. & M. 280.
(p) Doc d. Aslin v. Summersett (1830), 1 B. & Ad. 135.
(q) Barrett v. Merchants Bank (1879), 20 Gr. 409.
(r) Barrett v. Merchants Bank (1879), 20 Gr. 409.
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could be taken to mean a year’s notice to quit on the 25th 
of March, 1899(*).

Where a tenant had given notice of his intention to quit 
on May 1st, which notice was accepted by the landlord, and 
that day falling on Sunday, he proceeded to move out on 
the 2nd, but had not finished when a new tenant arrived, 
and retained the key for a few days, when it was returned 
to the landlord, it was held that the overholding, if any, did 
not amount to a renewal of the tenancy, or to a waiver of 
the notice to quit on the part of the tenant, in the absence 
of a mutual agreement to that effect; and that the only 
period for which he could be held liable to pay rent was 
that during which he had retained the key, upon proof by 
the landlord that he had thereby been prevented from re­
covering possession, and in that case the action should be 
for use and occupation (i).

Where the owner served the occupant with a notice to 
give up possession on the 30th of September then next, in 
failure whereof “I shall require you to pay me rent of £1 
per month for the same, for every month wherein you may 
continue in possession of the same, until I recover posses­
sion of the same by legal proceedings or otherwise,” it was 
held that the notice was not an acknowledgment of a yearly 
tenancy, so as to entitle defendant to six months’ notice (it).

It has been held that a demand of possession given by 
the owner of lands enures for the benefit of his successor in 
title (v).

A notice to quit or a demand of possession is not neces­
sary to be given to a person who, although let into posses-

(«) Wridc v. Dyer, [1900] 1 Q.B. 23.
(t) Kiabet v. Hall (1893), 28 N.S.R. 80.
(u) Cleland v. Kelly (1855), 13 U.C.R. 442.
(v) Henderson v. White (1873), 23 U.C.C.P. 78.

Retaining 
possession 
after notice.

Effect of 
notice.
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sion by one assuming to have authority, has never been 
recognized by the owner(w).

Where a lassee from the Crown sub-let, and after his 
term expired, purchased the fee from the Crown, it was held 
that the sub-1 eseee who was still in possession was not 
entitled to a notice to quit or a demand of possession before 
action (a:).

Where a tenant overholds for a considerable time, and 
refuses to pay rent, he may be ejected without a notice to 
quit or a demand of possession(y).

A person taking a farm on shares is a lessee, and entitled 
to six months’ notice to quit(2)

Where a tenancy from year to year exists, and during 
its continuance the parties agree for a lease for a certain 
term, with a power to the tenant to purchase, which is never 
executed, the tenant stands in his original situation after 
the agreement fails, and cannot be ejected without a 
regular notice to quit (a).

Where, in ejectment by a mortgagee, the tenant claimed 
possession under a lease from the mortgagor made after the 
mortgage, and refused to attorn to the mortgagee (who de­
manded possession ), it was held that he was not entitled to 
notice to quit(6).

Where the defendant had gone into possession of land 
under a demise for four years, which was void under the 
Statute of Frauds, and before the expiration of the first 
year, the lessor of the plaintiff told him that he should want 
the land in the spring, and defendant agreed to give it up

(to) Henderson v. White (1873), 23 U.C.C.P. 78.
(<r) Doe d. Wismer v. Hearnes (1849), 0 U.C.R. 193.
(y) Doc d. Burritt v. Dunham (1847), 4 U.C.R. 99.
(g) Doe d. Bnnuill v. Lin ( 1837), E.T., 7 Wm. IV.
(а) Doe d. Crookshank (1842), M.T., 5 Viet.
(б) Doe d. Samson v. Parer (1836), 4 O.S. 36.
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then, it was held that there was no necessity for proving a 
formal notice to quit(c).

Since the Judicature Act, a tenant who enters and con­
tinues in possession under an oral lease of real property for 
more than three years, which is void under the Statute of 
Frauds, is bound to give up possession at the end of the 
term without notice to quit ; and in case he sub-lets the sub­
tenancy determines at the same time(d).

A sub-tenant, who continues in possession after the 
original tenancy has expired, is a tenant by sufferance, and 
is not entitled to a notice to quit; and the fact that the 
lessor distrains for rent due from the original lessee, and 
gives the sub-tenant notice to quit after the head-lease has 
expired, does not work an estoppel against the lessor, or 
operate to give the sub-tenant any higher rights than as 
tenant by sufferance(e).

Where a lease is for a year certain, or is otherwise 
terminable at a certain period, no notice to quit is necessary 
to put an end to the tenancy at the expiration of the period. 
But if, at the expiration of the period, the tenancy is 
renewed by tacit consent, it becomes a tenancy from year to 
year, and a notice to quit is necessary. By the common law 
six months is the time of notice both for houses and 
land(/).

A tenancy from year to year is not determined by the 
parol acceptance of an invalid notice to quit(fif).

In Johnstone v. Huddlestone(g), a tenant held under a 
demise from the 26th day of March for one year then next

(c) Doe d. Lyndc v. Merritt (1845), 2 U.C.R. 410.
(d) Magee v. Gilmour (1889, 17 Ont. 620; 17 Ont. App. 27; 

Il B.C.R. 179.
(c) Gilmour v. Magee (1889), 17 Ont. 620; 17 Ont. App. 27; 

18 8.C.R. 679.
if) Right d. Flower v. Darby (1786), 1 T.R. 159; 1 R.R. 169.
(«7) Johnstone v. Huddlestone (1825), 4 11. & C. 922; 28 R.R. 
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ensuing, and so from year to year, for so long as the land­
lord and tenant should respectively please, and the tenant 
after having held more than one year, gave a parol notice 
to the landlord less than six months before the 25th day of 
March, that he would quit on that day, and the landlord 
accepted and assented to the notice. It was held on 
demurrer in replevin, that the tenancy was not thereby 
determined, there not having been either a sufficient notice 
to quit, or a surrender in writing or by operation of law, 
within the meaning of the Statute of Frauds; and that the 
tenant having held over after the expiration of the time 
mentioned in the notice to quit, the landlord was not en­
titled to distrain for double rent under the statute of 11 
George II., chapter 19, section 18, inasmuch as that statute 
applied to those cases only where the tenant had the power 
of determining his tenancy by a notice, and where he 
actually gave a valid notice sufficient to determine it.

A notice to quit given for a date for which the party 
thinks himself, but is not, entitled to give notice, is inopera­
tive, and cannot be treated by the other party as determin­
ing the tenancy at that date(/i). Thus, a tenant from year 
to year, believing that his tenancy determined at midsum­
mer, gave a written notice to quit at that period, which the 
landlord accepted, and made no objection to. The tenant 
having afterwards discovered that his tenancy expired at 
Christmas, gave his landlord another notice accordingly, 
and on possession being demanded at midsummer, refused 
to quit the premises. An ejectment having been brought, it 
was held that the tenancy was not determined by notice, in­
asmuch as it was not good as a notice to quit, and could not 
operate as a surrender by note in writing within the Statute 
of Frauds, the first being to take effect in futuro(i).

(h) Doe d. Murrell v. Milward (1838), 3 M. & W. 328.
(t) Ibid.
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It has been held that where a tenant held over and paid 
rent, and thus became a tenant from year to year, but hav­
ing accepted a demand of possession from the lessor and 
offered to give up possession, he could not retract his offer 
and insist on a notice to quit(j).

A valid notice to quit cannot be waived by the party 
giving it, so as to restore the tenancy determined by it, ex­
cept by acts or conduct of both parties which amount to the 
creation of a new tenancy ; and conversely, when an insuffi­
cient notice to quit has been given, the mere acquiescence in 
it of the party receiving it cannot have the effect of putting 
an end to the tenancy (A;).

There is no distinction in principle between the effect of 
payment of rent, as such, after action brought, upon the 
determination of the tenancy by notice to quit and by for­
feiture ; the payment or acceptance of rent after action 
brought, has no effect either as a bar to the action or as a 
waiver of the notice to quit(l).

The effect of a proper notice to quit is to determine the 
tenancy, and although a notice once given may be with­
drawn, such withdrawal does not revive the tenancy, but if 
the parties agree a new tenancy may be created on the old 
terms(m).

Thus, where a notice to quit was given in pursuance of a 
proviso that, if the lessor should sell during the term, the 
lessee should give up possession on six months’ notice, it was

(/) Cartwright v. McPherson (1861), 20 U.C.R. 251. This 
decision was dissented from in the next cited case.

(k) In re Magee and Smith ( 1895), 10 Man. L.R. 1, following 
Doe d. Murrell v. Milward ( 1838), 3 M. A W. 328, and Bessell v. 
Landsberg (1845), 7 Q.B. 638; Cartwright v. McPherson ( 1861), 20 
U.C.R. 251, dissented from,

(l) Laxton v. Rosenberg (1886), 11 Ont. 199.
(m) Tayleur v. Wildin (1868), L.R. 3 Ex. 303; Manning v. 

Dever (1874), 35 U.C.R. 294.
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held that acceptance of rent by the purchaser after the ex­
piration of the notice, set up a new tenancy from year to 
year, and that the lessee could not be ejected without a fresh 
notice ; it was considered doubtful if the lessee could claim 
under the original lease on the ground that the notice to 
quit had been waived by the acceptance of rent ; the lessee 
having claimed under the original lease only was allowed to 
amend(n).

The rule that half a year’s notice is necessary and suffi­
cient to end a tenancy from year to year, does not apply 
where there is an express agreement as to what notice shall 
be given(o).

The parties to a tenancy may agree upon the length of 
notice to be given to determine it, and it has been held that 
there is no objection in law to the creation of a tenancy 
determinable on a week’s notice with an allowance of a 
reasonable time after the expiration of the notice for the 
tenant to remove his goods(p).

Where there is an express stipulation giving power to 
determine a lease for a term of years at an earlier period 
than the term stated, a reasonable notice must be given if 
the lease is silent as to the length of notice(g). And in such 
a case the option to exercise the power of ending the term 
will be with the lessee alone, unless it is expressly reserved 
to the lessor, or to either party(r). But a power to deter­
mine the lease “if the parties so think fit,” cannot be exer­
cised unless both parties concur(s).

(n) Manning v. Dever (1874) 35 U.C.R. 294.
(o) King v. Eversfteld, [1897] 2 Q.B. 475.
(p) Cornish v. Stubbs (1870), L.R. 5 C.P. 334.
(q) Qoodright v. Richardson (1789), 3 T.R. 462.
(r) (loodright v. Mark (1815), 4 M. &, S. 30; Lucas v. Rideout 

(1868). L.R. 3 H.L.C. 153; Uann v. Spurrier (1803), 3 B. & P. 
399; 7 R.R. 797.

(e) Fowell v. Tranter (1864), 3 H. & C. 458.
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Where a notice to determine a lease is given under a 
proviso of the instrument creating the lease, the notice must 
be strictly in the terms authorized liy the proviso! t).

Thus, where a lease for twenty-one years from Michael­
mas, 1823, contained a covenant that, if the tenant should 
desire to determine the demise at the end of the first four­
teen years, and should leave or give six calendar months’ 
notice immediately preceding the expiration of the first 
fourteen years, the lease should determine, and the tenant, 
six months before the June preceding the expiration of the 
first fourteen years, gave notice that he should quit on the 
24th of June, 1837, agreeably to the covenants of the lease, 
it was held that this notice did not satisfy the covenant (tt).

Where a notice was agreed to be given “within three 
months prior to the 9th of March, 1861,” it was held that 
these words should be construed literally, and did not mean 
“at least three months prior to the 9th of March,” and a 
notice given on the 9th of December, 1860, was held to he a 
sufficient notice(n).

Where a lease contains a proviso that the notice to deter­
mine must be given by or on behalf of the person in whom 
the term is vested, a first assignee of the term who has pur­
chased an equitable charge created by a subsequent assignee 
thereon, cannot give such notice, he not being the person in 
whom the term is vested!®).

Where the plaintiff leased to the defendant for one year, 
with the privilege of holding for an indefinite time, on con­
dition that three months’ notice in writing should be given 
prior to leaving the premises, and prior to the termination

(!) Cod6.1/ v. Martinez (1840), 11 A. 6 E. 720; Right v. Cut- 
hell (1804), 5 East 491.

(u) Ibid.
(v) Shipman v. Grant (1862), 12 U.C.C.P. 305.
(tr) Seaward v. Drew (1898), 07 L.J.Q.B. 322; 78 L.T. 19.
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Untrue

of a full year, by either party so inclined, it was held that 
defendant waa bound to give three months’ notice of his in­
tention to quit at the end of the first year(y).

A notice to determine a tenancy, where there is a stipu­
lation in the lease for determining it in case of sale, given 
by the lessor after he has sold the property is ineffectual ; 
whether he has sold only the reversion, or the land dis­
charged of the lease(z).

It would seem that under a proviso for the lessee to give 
up possession on a specified notice in case the lessor should 
sell during the term, the notice may be given after the sale 
by the purchaser(o).

If the lease contains a provision for determining the 
tenancy on notice by the lessor of the happening of an 
event, and notice is given untruly stating the event to have 
happened, the lessor is liable for the loss sustained by the 
lessee in acting on it. Thus, by a covenant in a lease of a 
farm from defendant to plaintiff, it was provided that upon 
receiving six months’ notice from the lessor that he had sold 
the farm, and upon receiving compensation for all labor up 
to the date of the notice, from which he had derived no 
return, the lessee would deliver up possession at the end of 
six months, the compensation being duly paid. The 
defendant served the plaintiff with a notice that he had sold 
the farm, in consequence of which the plaintiff desisted 
from putting in crops and other work for which he had made 
preparation, and rented another farm. Upon ascertaining 
that the notice was untrue, the plaintiff refused to give tip 
possession, and sued the defendant for false representation, 
and it waa held that the plaintiff was entitled to recover the 
damages sustained by him in consequence of the notice(h).

(y ) Counter v. Morton (1851), 9 U.C.R. 253.
(e) Pepper v. Butler (1876), 37 U.C.R 253.
(а) Manning v. Dever (1874), 35 U.C.R 294.
(б) Cowling v. Dickson (1881), 5 Ont. App. 549; 45 U.C.R 94.
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Where a lease of premises used as a factory contained 
this provision :—“Provided that in the event of the 
lessor disposing of the factory, the lessee will vacate 
the premises, if necessary, on six months’ notice,” 
it was held that a parol agreement for the sale of 
the premises, though not enforceable under the Statute 
of Frauds, was a “disposition” of the same under said 
provision entitling the lessor to give the notice to 
vacate; and that the lessor having, in good faith, repre­
sented that he had sold the property, with reasonable 
grounds for believing so, there was no fraudulent mis­
representation entitling the lessee to damages, even if no 
sale within the meaning of the provision had actually been 
made, nor was there any eviction or disturbance constitut­
ing a breach of the covenant for quiet enjoyment(c).

Where a lease limited in the habendum for a year con­
tained a stipulation that either party might terminate the 
lease at the end of the year on giving three months’ notice 
prior thereto, it was held that the stipulation was repugnant 
to the habendum, and that the lease came to an end without 
notice (d).

Where a lease for five years from the 15th of April con­
tained a proviso that if the lessor should require the 
premises before the end of the term, he should pay a speci­
fied sum to the lessee for possession, and the lessor notified 
the lessee on the 6th of September that he would require the 
premises on the 10th October following, and tendered the 
amount which the lessee refused, it was held that the lessor 
was entitled to maintain ejectment(e).

A lease for fourteen years provided that the lessees 
should have power to determine the lease at the end of the

(c) Lumbers v. Gold Medal Furniture Mfg. Co. (1900), 30 
S.C.R. 65, reversing S.C. 26 Ont. App. 78; 29 Ont. 75.

(d) Weller v. Carnew (1898), 29 Ont. 400.
(e) Eckhardt v. Raby (1861), 20 U.C.R. 458.

Reservation 
of rights.
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first seven years upon giving six months’ notice in writing, 
and that “in such case this present indenture and every 
clause, matter, and thing herein contained shall, upon the 
expiration of the said notice, cease and determine and be 
void, anything hereinbefore contained to the contrary not­
withstanding;” the proviso, however, did not contain the 
usual reservation of the lessor’s rights in respect of existing 
breaches of the lessee’s covenants. It was held that, upon 
the determination of the lease, by the lessees under the 
above power, the lessor was entitled to sue them for existing 
breaches of their covenants notwithstanding that his right 
to do so was not expressly reserved(/).

Where an official person occupies a house merely in vir­
tue of his office, when he ceases to hold the office his right 
to the possession of the house expires and he is not entitled 
to notice to quit(flf).

The common law doctrine of six months’ notice being 
required to terminate a tenancy from year to year of a 
corporeal hereditament, does not apply to the case of an 
incorporeal hereditament, such as a right to shoot over 
lands (fc). A reasonable notice only, in such a case, is 
sufficient. A verbal notice to determine a lease from year 
to year of shooting rights, at an annual rent, given early in 
March for the 25th of the same month, being the end of the 
current year, was held to be reasonable and sufficient(t).

An agreement to permit a person to erect a hoarding, 
and to use the wall of a house for bill-posting purposes, at 
a rental of £10 per annum, payable quarterly on the usual 
quarter days, is, in law, a license and not a tenancy, and a

(f) Ulore v. Oiulini, [1903] 1 K.B. 356.
(g) Bigelow v. Norton (1846), 3 N.S.R., (2 Thom.) 283.
(h) Lowe v. Adams, [1901] 2 Ch. 598.
(i) Lowe v. Adams, [1901] 2 Ch. 598.
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three months’ notice to quit, expiring at the end of the year 
of the term, is a reasonable and valid notice(j).

2. Weekly, Monthly, and Quarterly Tenancies.

In case of a monthly tenancy, a month’s notice has been 
held to be a reasonable and sufficient notice (A:).

To determine a weekly tenancy it seems doubtful at com­
mon law whether a week’s notice is necessary and sufficient, 
or whether a reasonable notice only must be given. A 
weekly tenancy does not come to an end every week without 
notice, and it has been held that some notice is necessary (I). 
Some judges have expressed the opinion that a week’s 
notice is necessary and sufficient in law, while others have 
held that only a reasonable notice is requisite(m).

In Ontario, New Brunswick, Nova Scotia, and Manitoba, 
it is provided by statute that a month’s notice is necessary 
to determine a monthly tenancy, and a week’s notice to 
determine a weekly tenancy(n). This is provided in 
Ontario, by section 18 of the Landlord and Tenant's 
Act(o), which is as follows:

18. In the case of tenancies from week to week and from month 
to month, a week’s notice to quit and a month’s notice to quit, res­
pectively, ending with the week or the month, as the case may be, 
shall be deemed sufficient notice to determine, respectively, a weekly 
or monthly tenancy (p).

(j) Wilson v. Tavener, [1901] 1 Ch. 578.
(k) Doe v. Haateïl (1794), 1 Esp. 94; 5 R.R. 722; Beamish v. 

Cow (1885), 16 L.R. Ir. 270, 458.
(l) Bowen v. Anderson, [1894] 1 Q.B. 164, disapproving Band- 

ford v. Clarke (1888), 21 Q.B.D. 398, in which it was held that no 
notice was necessary.

(m) Jones v. Mills (1861), 10 C.B.N.S. 788; Harvey v. Cope- 
hind (1892), 30 L.R. Ir. 412.

(n) R.S.O. (1897), c. 170, s. 18; R.S.N.S. (1900), c. 172, s. 
16; R.S.M. (1902), c. 93, s. 4; C.8.N.B. (1904), c. 153 s. 27.

(o) R.S.O. (1897), c. 170.
(p) In Manitoba, the provision is identical with this section.

Monthly
tenancy.

Weekly
tenancy.

Ontario.
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Nova
Scotia.

In Nova Scotia, it is regulated by section 16 of the 
Tenancies and Distress for Rent Ac<(g), which is as 
follows :

16. (1) Notice to quit any house or tenement shall be given to 
or by the tenant thereof,

(a) If the house or tenement is let from year to year, at least 
three months before the expiration of any such year;

(b) If from month to month, at least one month before the 
expiration of any such month ;

(c) If from week to week, at least one week before the expira­
tion of any such week.

(2) Such notice shall be sufficient, although the day on which 
the tenancy terminates is not named therein .

New
Brunswick.

In New Brunswick, it is enacted : ‘ ‘ Where any lands 
shall be let requiring a notice to quit, the notice shall be as 
follows : For the year or half year, three months ; for the 
quarter or month, one month ; and for the week, one 
week”(r).

When a monthly tenancy expires on the last day of the 
calender month, a notice to quit must be served not later 
than that day in order to put an end to the lease at the end 
of the next calender month. A notice to quit which requires 
a monthly tenant to vacate “by” the 30th of April, even if 
served on the 31st March, would not be sufficient, as it does 
not allow the tenant the whole of the last day of his term. 
In such a case the word “by” means “not later than" or 
“as early as”(s).

Where a monthly tenant agreed to give up possession in 
case of sale on a month’s notice, it was held that a notice 
given by the lessor after the sale with the authority of the 
purchaser, was sufficient(f).

A notice given by a monthly tenant that he would quit

(?) R.S.N.S. (1900), c. 172.
(r) C.S.N.B. (1004), c. 153, a. 27.
(a) In re Magee and Smith (1895), 10 Man. L.R. 1.
(I) Matthews v. Lloyd (1875), 30 U.C.R. 381.
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in April next, the tenancy actually terminating on the 8th 
of the month, and served three months before the actual 
termination, was held to be sufficient(u).

If premises are let at a weekly, monthly, or quarterly 
rent, the tenancy is primâ facie a weekly, monthly, or 
quarterly tenancy respectively (u). But the fact that a 
yearly rent is payable quarterly does not make the tenancy 
a quarterly tenancy (mi).

In the case of a quarterly tenancy, it has been held that 
a quarter’s notice is sufficient to determine the tenancy(z).

Where there is no express stipulation creating a yearly 
tenancy, if the parties have contracted that the tenants 
may be dispossessed by a notice given at any time, effect 
should be given to such intention. So where a public-house 
was let at a rent payable every three months on 1st of May, 
1st of August, 1st of November, and 1st of February, in 
each year, “subject to three months’ notice on either side at 
any time to terminate this agreement, “it was held that a 
three months’ notice might be given at any time to deter­
mine the agreement (y).

(u) Brown v. Boole (1836), 1 Thom. (1st ed.), 108; (2nd ed.) 
137.

(e) Wilkinson v. Hall (1837), 3 Bing. N.C. 608; 43 R.R. 728.
(tr) King v. Eversfield, [1897] 2 Q.B. 476.
(») Tourne v. Campbell (1847), 3 C.B. 921.
(y) Boamcs v. Nicholson, [1902] 1 K.B. 157.

Notice at 
any time.



554 DETERMINATION OP THE RELATIONSHIP.

Covenant

condition.

SECTION vn.

FORFEITURE.

1. Forfeiture Generally.
2. Forfeiture for non-payment of Rent.
3. Notice required before Enforcing Forfeiture.
4. License.
5. Waiver.
6. Relief.

1. Forfeiture Generally.

A forfeiture may be incurred, and the tenancy thereby 
determined, by a breach of a condition on which it is ex­
pressly made to depend, or of a covenant that is made con­
ditional by the terms of the lease, and in certain cases by 
the non-payment of rent.

On a breach of a condition on which the tenancy is made 
to depend, a landlord is entitled to avoid the lease and re­
enter, but on a breach of a covenant contained in the lease, 
he is not entitled to claim a forfeiture, unless it is expressly 
provided, that the lease is to determine on such a breach (a). 
Hence it is material to distinguish between a stipulation 
that is merely a covenant, and one that amounts to a con­
dition.

A stipulation in a lease to do or not to do a specified act 
will in general be construed as a covenant, unless the word 
“condition” in some form be used, as for example, “it is 
stipulated and conditioned ”(b), or “these presents are 
upon the express condition ”(c), or unless it clearly ap-

(а) Doe d. Dixon v. Roe (1849), 7 C.B. 134.
(б) Doe v. Watt (1828), 8 B. & C. 308; 32 R.R. 393. 
(o) See Brookes v. Drysdale (1877), 3 C.P.D. 52.
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pears that its non-fulfillment was intended to avoid the 
lease.

Where there was no express proviso for re-entry, but the 
lease was stated to be made “subject to the following stipu­
lations," followed by a number of clauses, one of which was 
that the lessee should not assign the lease without the con­
sent in writing of the lessor, it was held that the words 
quoted had not the effect of making the succeeding clauses 
conditions, so as to cause a forfeiture and right of entry for 
their breach ; and therefore that ejectment would not lie for 
assigning the lease without the consent of the lessor(d).

It is usual, therefore, to insert in leases an express stipu­
lation or proviso that the landlord may re-enter in case the 
covenants are not performed and that the lease shall be­
come forfeited and void.

In Ontario, the form given in the Act respecting Short 
Forms of Leases (e), is as follows: “Proviso for re-entry 
by the said (lessor) on non-payment of rent or non-per­
formance of covenants." Where a lease under seal is ex­
pressed to be made in pursuance of the Act, and contains a 
proviso fo re-entry in this form, it will be taken to have 
the same effect, and be construed as if it were in the follow­
ing form:

“Provided always, and it is hereby expressly agreed, p,0viso for 
that if and whenever the rent hereby reserved, or any part r,' ™try- 
thereof, shall be unpaid for fifteen days after any of 
the days on which the same ought to have been paid, al­
though no formal demand shall have been made thereof, or 
in case of the breach or non-performance of any of the 
covenants or agreements herein contained on the part of 
the lessee, his executors, administrators or assigns, then 
and in either of such cases it shall be lawful for the lessor

(d) McIntosh v. Somo (1874), 24 U.C.C.P. 825.
(e) R.S.O. (1887), c. 125.
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Affirmative

negative
covenants.

at any time hereafter, into and upon the said demised 
premises or any part thereof, in the name of the whole to 
re-enter, and the same to have again, repossess and enjoy as 
of his or their former estate; anything hereinafter con­
tained to the contrary notwithstanding’^/).

There can be no reservation of a right of re-entry to a 
stranger to the legal estate(g).

Where a lease of a house contained a covenant by the 
tenant to pay the rent, rates, and taxes, and also a covenant 
not to use the premises for certain purposes without the 
consent of the lessor, and it contained a proviso that “if 
the lessee shall commit any breach of the covenant herein­
before contained and on his part to be performed” the 
lessor might re-enter, it was held that, as the lease contained 
both affirmative and negative covenants, a proviso for re­
entry in the above form must be understood as applying 
only to breaches of the former (A).

A proviso for re-entry in the following form, “Proviso 
for re-entering by the said lessor on non-performance of 
covenants, or seizure or forfeiture of the term for any of 
the causes aforesaid,” has been held to apply only to the 
non-performance of positive, not negative, covenants, and 
hence there was no right to re-enter for breach of a covenant 
not to assign(t).

A proviso for re-entry according to the form provided 
in the Act respecting Short Forms of Leases(j), applies to 
the breach of a negative as well as to an affirmative

(/) R.S.O. (1897), c. 125, s. 1.

(ff) Hyndman v. Williams (1858), 8 U.C.C.P. 293.

(h) Harman v. Ainslie, [1903] 2 K.B. 241.

(i) Lee v. Lorsch (1876), 37 U.C.R. 262.

(/) R.8.O. (1897), c. 125.
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covenant, as, for example, a covenant not to assign or sub­
let without leave(fc).

Under a lease of a “refreshment-room and apartments 
connected therewith, ’ ’ part of a railway station, containing 
a covenant that “no spirits of any kind should be sold or 
allowed to be sold in the refreshment-room, ’ ’ and that if he 
“should fail, refuse, or neglect to carry out the terms of the 
lease, then the lessee should, if required by the lessor quit, 
leave, and absolutely vacate the premises, and the lease 
should terminate,” it was held that the sale of spirits in 
the bar-room part of the premises was a contravention of 
the lease ; and that the proviso for the termination of the 
same extended to negative covenants; that the lease was 
therefore forfeited, and a right of entry accrued to the 
lessor; and that it was a ease coming within the Overhold­
ing Tenant’s Act(l).

A general proviso for re-entry on non-payment of rent 
or non-performance of covenants is not controlled or 
affected by a special proviso for determining the lease on a 
given notice(m).

Where a lease contains a provision that the lease shall Election to 
become void if the lessee does or omits to do something con- ,or,eit’ 
trary to the objects of the tenancy, the effect of such act or 
omission is not of itself to avoid the lease, but to give the 
lessor the option of avoiding it ; and the lease does not be­
come void until the lessor has exercised the option (n).

Thus, where a lease contained the following clause: “In 
case the said premises . . . become and remain vacant

(k) McMahon v. Coyle (1903), 5 Ont. L.R. 618; Toronto 
general Hospital v. Denham (1880), 31 U.C.C.P. 207; R.S.O. (1897), 
c. 126, s. 3.

(l) Longhi v. Sanson (1882), 46 U.C.R. 446.
(m) Help v. Canada Co. (1873), 23 U.C.C.P. 20 .
(») Doe d. Bryan v. Bancks (1821), 4 B. & Aid. 401; 23 R.R.

318; Palmer v. Mail Printing Co. (1897), 28 Ont. 656.
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and unoccupied for the period of ten days . . . with­
out the written consent of the lessors, this lease shall cease 
and be void and the term thereby created expire and be at 
an end . . . and the lessor may re-enter and take pos­
session of the premises” as in the case of a holding over, 
and the lessee entered and occupied for about two years, 
when he moved out and left the premises vacant for over 
ten days, and claimed that the lease was at an end, it was 
held that the agreement embodied in the lease was a subse­
quent condition, a breach of which could only avoid the 
lease at the instance of the lessors, and that the vacancy 
created by the lessee did not put an end to the term(o).

The issue and service of the writ to recover possession of 
the premises operates as a final election by the lessor to for­
feit the term, and to have that effect it is not necessary that 
the actual ground of forfeiture should be stated(p).

The fact that a lessor granted a lease to a sub-lessee, 
and defended an action brought by the lessee against the 
sub-lessee, is sufficient to shew a desire to forfeit the 
original lease, and to constitute a proceeding to enforce it, 
so as to protect the sub-lessee in attorning to the lessor(q). 

Application A proviso in a lease for re-entry, if the lessees being a 
nf proviso. company should enter into liquidation either compulsory 

or voluntary, applies to the case of a solvent company going 
into voluntary liquidation for the purpose of reconstruction 
or amalgamation only(r).

A mortgage of the term given by a tenant by way of 
sub-demise is a breach of the covenant not to assign or sub­
let without leave(s).

(o) Palmer v. Mail Printing Co. (1897), 28 Ont. 656.
(p) Serjeant v. Nash, [1003] 2 K.B. 304; Grimwood v. Moss 

(1872), L.R. 7 C.P. 360, approved.
(q) Hely v. Canada Co. (1873), 23 U.C.C.P. 697.
(r) Fryer v. Excart, [1902] App. Cas. 187; Horsey v. Steiger, 

[1899] 2 Q.B. 79, approved.
(«) Serjeant v. Nash, [1903] 2 K.B. 304.
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Where it was provided by a lease that in case the term 
should at any time be seized or taken in execution or attach­
ment by any creditor of the lessee, or if the lessee, becoming 
bankrupt or insolvent, should take the benefit of any Act 
that might be in force for bankrupt or insolvent debtors, 
the term should immediately become forfeited and void, 
and proceedings having been taken in compulsory liquida­
tion under the Insolvent Act of 1869, it was held that the 
lease was forfeited, and that the clause was not limited to 
an attachment issued under the Absconding Debtors'
Act(t).

A covenant by a lessee restraining himself and his 
assigns from making use of his land in a particular way, is 
discharged as to land taken by a railway company or other 
undertakers of public works under the compulsory powers 
of their Act of Parliament^).

A landlord is entitled to recover possession on breach of Penalty, 
any of the conditions, notwithstanding that there is also a 
covenant in the lease to perform them, and a penalty at­
tached to the breach; and apart from statute, no notice to 
quit or demand of possession is necessary (v).

A lessor, on breach of a covenant for which he is entitled Re entry, 
to re-enter, may enter and take possession if he can without 
a breach of the peace, and is not bound to bring an action of 
ejectment (u>).

Where a lease is liable to be forfeited for non-payment 
of rent and the lessee leaves the premises, the grant of a

(0 Kerr v. Hastings (1875), 25 U.C.C.P. 420.

(u) Baity v. DeCrespigny (1800), L.R. 4 Q.B. 180; 17 W.R.
494.

(») Sheldon v. Sheldon (1863), 22 U.C.R. 021; Connell v.
Power (1864), 13 U.C.C.P. 01.

(ic) Taylor v. Jermyn (1865), 25 U.C.R. 86.
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lease to a new lessee who enters and occupies the premises, 
is a sufficient re-entry to avoid the first leased).

Where a landlord obtained the key of the demised 
premises from one of the lessees, and distrained such 
property as he found, which proved insufficient to pay the 
rent due, and refused to give up possession it was held in 
an action brought by the lessees that the lease being void by 
reason of the non-payment of the rent, and the distress, 
being equivalent to a demand, the landlord was not liable 
to be treated as a trespasser for continuing in possession, 
and that the plaintiff could not recover (y).

Where a landlord on breach of a covenant to pay taxes 
has peaceably entered, and resumed possession of the 
demised premises, the lessee is not entitled to recover for 
eviction (e). ,

A special covenant to surrender possession after default 
in payment of rent for a specified time, does not alter or 
affect the lessor’s right to re-enter and take possession im­
mediately on default, in pursuance of a general proviso in 
that behalf (a).

Where a lessor proceeds to re-enter on a breach of a 
covenant or condition on the part of the lessee, the taking 
of a new lease by a sub-lessee from the head-lessor in order 
to save himself from eviction, is a bar to the lessee’s right 
to recover possession from his sub-lessee on a breach of a 
covenant contained in their lease(b). And in such a case 
it is not necessary that such sub-lessee should be put out of 
possession and re-enter under the new demise(c).

(a?) O’Hara v. McCormick (1870), 30 U.C.R. 567.
(y) Doe d. Somers v. Bullen ( 1848), 6 U.C.R. 369.
(g) Taylor v. Jermyn ( 1865), 25 U.C.R. 86.
(а) Hely v. Canada Co. (1873), 23 U.C.C.P. 20.
(б) Hely v. Canada Co. (1873), 23 U.C.C.P. 20.
(c) Ibid.
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The effect of re-entry by the lessor upon a forfeiture is Effect of 
to revest in him the same estate which he had at the time he re"entry- 
granted the lease, so that he may avoid all incumbrances 
and sub-leases made by the lessee. A sub-lessee or other 
person claiming under the lessee loses his estate as well as 
the lessee himself(d).

But re-entry by the lessor does not put an end to the 
lessee’s liability for a breach of a covenant incurred before 
such re-entry, although it is provided by the terms of the 
lease that upon a forfeiture the estate is to revest in the 
lessor as if the lease had never been made(e).

Where it was provided in an agreement that if the lessee 
made default in completing a building within a specified 
time, all the materials and buildings on the premises should 
be forfeited to the lessor, and that he might re-enter with­
out making compensation, it was held that the lessor, having 
re-entered upon default, was not restricted to that remedy, 
but that he was also entitled to bring an action for damages 
to be measured by the actual loss sustained for breach of 
the agreement!/).

2. Forfeiture for Non-payment of Rent.

Apart from statute, the landlord has no right of entry 
for non-payment of rent, except under the terms of an ex­
press condition made upon the demise(g).

At common law, to entitle a lessor to determine a lease 
for non-payment of rent, a formal demand of the rent,

(d) Smith v. Great Western Railway Co. (1877), 3 App. Cas.
165.

(e) Hartshorne v. Watson (1838), 4 Bing. N.C. 178; 44 R.R,
693.

if) Marshall v. Mackintosh (1808), 78 L.T. 750.
(ÿ) Doe d. Dixon v. Roe (1849), 7 C.B. 134.

BELL—36
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Formal
demand.

Implied 
proviso for 
re-entry.

apart from statute and in the absence of express stipulation, 
is necessary(fc).

In making a formal demand, it is necessary that the 
demand should be made, (1) by the landlord or his duly 
authorized agent; (2) on the day the rent fell due, at such 
convenient hour before sunset, as would give time to count 
the money before sunset, the demand being continued by 
the person remaining until, or returning at that time; (3) 
on the demised premises, and at the most notorious place 
there, as for example, the front door of a dwelling house; 
(4) the demand is to be of the precise sum due.

A demand made at half-past ten o’clock and not con­
tinued till sunset was held to be insufficient(i).

If more than one instalment were due, a demand was to 
be made only of the last, or it would be ineffectual ( j).

Where the proviso gives a right of re-entry on non-pay­
ment of rent for a specified time after it becomes due, a de­
mand could only be made after that time had elapsed(fc).

It became usual to provide expressly in the lease for a 
right of re-entry on non-payment of rent without the neces­
sity of making a formal demand. The statutory form of the 
proviso for re-entry is set forth in the last sub-section.

Where the lessee covenanted to pay the yearly rent, with 
a condition for re-entry “if the tenant should do or omit 
anything in breach or non-performance of any of his cove­
nants’’; it was held that the non-payment of the rent would 
not make the demise void ipso facto, but only void upon pro­
per proceedings being taken for that purpose(I).

It is provided by statute in Ontario that in every demise

(h) Faugher v. Burley (1876), 37 U.C.R. 498.
(i) Amoks c. Phillips (1860, 5 H. 4 N. 183.
(» Doe v. Paul (1829), 3 C. 4 P. 613.
(k) Phillips v. Bridge (1873), L.R. 9 C.P. 48.
(l) Doe d. King's College v. Kennedy (1848), 6 U.C.R. 677.
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made after the 25th day of March, 1886, a proviso for re­
entry is implied, if the rent reserved shall remain unpaid 
for fifteen days after any of the days on which it ought to 
have been paid. This is enacted by section 11 of the Land­
lord and Tenant’s Act(m), which is as follows:—

11. In every demise made or entered into after the 25th day 
of March, 1880, whether by parol or in writing, unless it shall be 
otherwise agreed, there shall be deemed to be included an agree­
ment that if the rent reserved, or any part thereof, shall remain 
unpaid for fifteen days after any of the days on which the same 
ought to have been paid, although no formal demand thereof shall 
have been made, it shall be lawful for the landlord, at any time 
thereafter into and upon the demised premises, or any part thereof 
in the name of the whole, to re-enter and the same to have again, 
repossess and enjoy as of his former estate (a).

In Ontario it is provided by statute that where a land­
lord has by law a right to enter for non-payment of rent, a 
demand of the rent shall be made, unless the premises are 
vacant, at least fifteen days before entry ; but it is not neces­
sary that the demand should be made on the day when the 
rent is due ; or that it should be made with the strictness re­
quired by the common law. A demand will be sufficient, al­
though more or less than amount really due is asked for; 
and it is not necessary that it should be made on the pre­
mises, or that it should be made on the tenant. It may be 
made on the tenant personally anywhere, or on his wife, or 
on some other grown-up member of his family on the pre­
mises. These provisions are made by section 35 of the 
Landlord and Tenant’s Act{o), which is as follows:—

35. Where a landlord has by law a right to enter for non­
payment of rent, it shall not be necessary to demand the rent on 
the day when due, or with the strictness required at common 
law, and a demand of rent shall suffice notwithstanding more or 
less than the amount really due is demanded, and notwithstanding

Demand to 
be made 16 
days before

(m) R.8.O. (1897), c. 170.
(«)See also C.S.N.B. (1904), c. 153, s. 3. 
(o) R.S.O. (1897), c. 170.
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Half-year’s
rent in

other requisites of the common law are not complied with: Pro­
vided that, unless the premises are vacant, the demand be made 
fifteen days at least before entry: such demand to be made on the 
tenant personally anywhere or on his wife or some other grown up 
member of his family on the premises(p).

It is provided by statute in certain cases that a demand 
of the rent is unnecessary before enforcing a forfeiture for 
its non-payment. A landlord who has by law a right to re­
enter for non-payment of rent may, whenever a half year’s 
rent is in arrear, without any formal demand or re-entry, 
serve a writ for the recovery of possession. In Ontario, this 
is provided by section 20 of the Landlord and Tenant’s 
Act(q), which is as follows:—

20. In all cases between landlord and tenant, as often as it 
happens that one-half year's rent is in arrear, and the landlord or 
lessor to whom the some is due has the right by law to re-enter 
for non-payment thereof, such landlord or lessor may, without any 
formal demand or re-entry, serve a writ for the recovery of the 
demised premises; or in case the same cannot be legally served, 
or no tenant is iu actual possession of the premises, then the land­
lord or the lessor may affix a copy thereof upon the door of any 
demised messuage, or in case the action is not for the recovery of 
any messuage, then upon some notorious place on the lands, tene­
ments or hereditaments comprised in the writ; and such affixing 
shall be good service thereof, and shall stand instead of a demand 
and re-entry(r).

It is further provided by section 21 as follows :—

No sufficient 
distress.

21. In case of judgment against the defendant for non-appear 
ance, it it is shewn by affidavit to the Court, or is proved upon the 
trial in case the defendant appears, that half a year's rent was due 
before the writ was served, and that no sufficient distress was to 
be found on the demised premises countervailing the arrears then 
due, and that the lessor had power to re-enter, the lessor shall re­
cover judgment and have execution in the same manner as if the 
rent in arrear had been demanded, and re-entry made.

(p) See also C.S.N.B. (1004), c. 163, s. 4.
(7) R.8.O. (1807), c. 170.
(r) In Manitoba see R.8.M. (1002), c. 03, s. 23 et seq.
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These sections are taken from the English Common Law 
Procedure Act, 1852(s).

It has been held that the operation of the statute is not 
prevented, although there is a proviso in the lease requir­
ing a demand to be made, and if the requirements of the 
statute are satisfied, no demand is necessary(<).

The action must be between landlord and tenant; but 
under the word “tenant” is included a sub-lessee, and an 
assignee either absolutely or by way of mortgage!a).

It is also necessary that one half-year's rent should be in 
arrear at the time the writ is served(v).

But if under a distress enough has been realized to re­
duce the amount to less than half a year’s rent, the statute 
does not apply, and the right of re-entry under this section 
is gone(ui).

Where, however, there is a proviso for re-entry when one 
quarter’s rent shall be in arrear for twenty-one days, and 
no sufficient distress can be had for the same, the right of 
re-entry under the proviso is not lost, although a distress 
has been made for three quarter’s rent in arrear, which re­
alized less than two quarter’s rent, leaving more than one 
quarter’s rent still in arrear(z).

It is also necessary to enable a lessor to take advantage 
of this section that there be no sufficient distress found on 
the premises countervailing the arrears due ; that is to say, 
if there is no distress, or not sufficient to reduce the amount 
due to less than one half-year’s rent, although there is suf-

(») 15 A 16 Viet. (Imp.), c. 76, *. 210, re-enacting 4 Geo. II., 
c. 28, a. 2.

(<) Doe v. Alexander (1814), 2 M. A 8. 525; 15 R.R. 338.
(m) Doe v. Roe (1811), 3 Taunt. 402; Hare v. Elms, [1893) 

1 Q.B. 604.
(t>) Thomas v. Lulham, (1895] 2 Q.B. 400.
(u>) Cotestcorth v. Spokes (1861), 10 C.B.N.8. 103.
(<r) Shepherd v. Berger, [1891] 1 Q.B. 597.
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Search for 
good».

ficient to pay half a year’s rent, the lessor may serve his 
writ(y).

A search must be made for distrainable goods on all the 
premises included in the demise, and account must be tâkcn 
of growing crops(s).

But where outer doors are kept locked, so that a dis­
tress cannot be made, a distress is excused(o).

Where the lease expressly provides that it shall be void 
on non-payment of rent, whether demanded or not, there is 
no necessity to shew a want of distress(l).

In an action of ejectment for a forfeiture for non-pay­
ment of rent, the plaintiff must prove, if proceeding under 
this section, that there was no sufficient distress upon the 
premises, and if at common law, that the rent was demanded 
in proper time by a person duly authorized (c).

Under a proviso in a lease for re-entry if any part of the 
rent shall remain in arrear for fifteen days, although no 
formal demand be made, a landlord is entitled to recover 
possession, although there is sufficient distress on the pre­
mises^).

It is further necessary that the lessor should have by 
law a right to re-enter for non-payment of rent, either un­
der an express proviso in the lease, or under a proviso im­
plied by law.

In Ontario, as already stated, there is an implied pro­
viso for re-entry, unless otherwise agreed, on non-payment 
of rent for fifteen days(<).

(y) Cross v. Jordan (1863), 8 Ex. 149.
(z) Ex parte Arniaon (1868), L.R. 3 Ex. 66.
(а) Doe v. Dyaon (1827), Moo. A M. 77; 31 R.R. 716.
(б) McDonald v. Peck (1869), 17 U.C.R. 270.
(o) Doe d. Cubitt v. McLeod (1841), M.T. 4 Viet.
(d) Campbell v. Baxter (1866), 16 U.C.C.P. 42.
(e) R.8.O. (1897), c. 170, s. 11.
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The right of re-entry must have accrued at the time the 
writ was served (/).

Where it is provided in the lease that it shall be void in Option to 
case the rent shall be and remain in arrear for a speci- l>urc aae' 
fled time, the lessee is not entitled to exercise an option 
to purchase contained in the lease, if the rent was in arrear 
for the time specified(g).

Where a lease has been determined by a notice in pur- Emblement», 
suance of a proviso to that effect, there can be no forfeiture 
for non-payment of rent which accrued, or would have ac­
crued after such termination, so as to deprive the lessee of 
his right to the emblements(Ji).

3. Notice Required Before Enforcing Forfeiture.

In Ontario, it is provided by statute that a right of re- Notice 
entry or forfeiture under a proviso for a breach of any ot'hrMich1"* 
covenant or condition in a lease, with certain exceptions 
hereinafter mentioned, shall not be enforceable by action 
or otherwise, until the lessor serves a notice specifying the 
particular breach complained of, and requiring the lessee 
to remedy it, and to make compensation in money, and un­
til the lessee fails within a reasonable time thereafter to 
remedy the breach and to make compensation. This is pro­
vided by sub-section 1 of section 13 of the Landlord and 
Tenant’s Aef(i), which is as follows:—

IS. ( 1 ) A right of re-entry or forfeiture under any proviso or 
stipulation in a lease, for a breach of any covenant or condition in 

. the lease, shall not be enforceable, by action or otherwise, unless 
and until the lessor serves on the lessee a notice specifying the 
particular breach complained of, and if the breach is capable of 
remedy, requiring the lessee to remedy the breach, and, in any 
rase, requiring the lessee to make compensation in money for the

(/) Doe v. Koe (1840), 7 C.B. 134.
(g) Mcl.etlan v. Rogers (1854), 12 U.C.R. 671.
(A) Campbell v. Baxter (1806), 15 U.C.C.P. 42.
(i) R.S.O. (1897), c. 170.
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Compenea-

Bufflcieney 
of notice.

breach, and the leasee fails, within a reasonable time thereafter, to 
remedy the breach, if it is capable of remedy, and to make reason­
able compensation in money, to the satisfaction of the lessor for 
the breach.

This sub-section is taken from sub-section 1 of section 14 
of the English Conveyancing Act, 1881 (j).

Under this section it has been held in England that no­
tice must be served on the lessee himself, and that a notice 
served on the lessee’s trustee, although in possession, was 
insufficient(k). But it has been held that a notice ad­
dressed to the original lessee and all others whom it may 
concern, and served on the occupiers, is good service on the 
assignee of the lessee(Z).

Although the section provides that the notice must in 
any case require the lessee to make compensation, it has 
been held that where the breach is capable of remedy it is 
not necessary that compensation should be demanded in the 
notice (m).

The notice complaining of the breach of covenant must 
be sufficiently specific to enable the tenant to know with 
reasonable certainty what he is required to do, so that he 
shall have an opportunity of remedying the breach before 
an action is brought( n). The notice ought “to give the ten­
ant precise infonnation of what is alleged against him and 
what is demanded of him”(o). •

Where a lessee had broken a covenant to build, and a 
covenant to repair, and a breach of the former had been 
waived, it was held that a notice referring only to the build-

(/) 44 & 45 Viet. (Imp.), c. 41.
(k) Gentle v. Faulkner, [1900] 2 Q.B. 267.
(Z) Cronin v. Rogers (1884), C. & E. 348.
(m) Lock v. Pearce, [1893] 2 Ch. 271.
(n) Fletcher v. Hokes, [1897] 1 Ch. 271.
(o) Horsey v. Steiger, [1899] 2 Q.B. 79.
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ing covenant was ineffectual as to the covenant to re- 
pair(p).

A notice given under a lease of several houses which 
merely stated that the tenant had “broken the covenant for 
repairing the inside and outside of the houses,’’ without 
giving any details, or pointing out in which of the houses 
default was made, was held to be insufficient ( q ).

So, a notice in which it was stated that the tenant had 
not “kept the said premises well and sufficiently repaired, 
and the party and other walls thereof,” was held insuffi­
cient, as it did not indicate the particular breaches com­
plained of(r).

But a notice giving in detail a list of repairs to be done 
wherever required, leaving it to the tenant to decide where 
the repairs should be made, was held to be good(s).

A notice of forfeiture of a lease under this section, 
given in the words, “You have broken the covenants as to 
cutting timber, etc.,” without more particularly specifying 
the breach and claiming compensation, is sufficient (t).

It has been held that a notice which is insufficient as to 
one breach, but sufficiently specifies another, is altogether 
ineffectual (u).

But where the notice contains a complaint of two 
breaches, one of which is not in fact justifiable, it does not 
invalidate the notice as to the other(v).

Where a notice complaining of a breach which was in­
capable of remedy, was followed by the issue of a writ two

(p) Jacob v. Down, [1900] 2 Ch. 156.
(ç) Fletcher v. Nokes, [1897] 1 Ch. 271.
(r) In re Serle, [1898] 1 Ch. 652.
(») Matthews v. Usher, [1900] 2 Q.B. 535; 68 L.J.Q.B. 856. 
(t) McMullen v. Vannatto ( 1893), 24 Ont. 625.
(m) In re Serle, [1898] 1 Ch. 652.
(v) Panncll v. City of London Brewery Co., [1900] 1 Ch. 496.
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"Leaae” and

Covenants 
not within 
the statute.

days later, it was held that the time given to make compen­

sation was too short (mi).

For the purposes of the section, a lease is declared to in­
clude an original or derivative under-lease, also a grant at 
a fee farm rent, or securing a rent by condition; and a 
lessee includes an original or derivative under-lessee, and 
the heirs, executors, administrators and assigns of a lessee, 
also a grantee under such a grant as aforesaid, his heirs and 
assigns; and a lessor includes an original or derivative 
under-lessor, and the heirs executors, administrators and 
assigns of a lessor, also a grantor as aforesaid, and his heirs 
and assigns(x).

This section applies, although the proviso or stipulation 
under which the right of re-entry or forfeiture accrues is 
inserted in the lease, in pursuance of the directions of any 
Act of Parliament or of the Legislature of the Pro­
vince ( y ).

For the purposes of this section, a lease limited to con­
tinue as long only ns the lessee abstains from committing a 
breach of covenant, shall be and take effect as a lease to con­
tinue for any longer term for which it could subsist, but 
determinable by a proviso for re-entry on such a breach (z).

It is provided by suh-section 6 of section 13 that these 
provisions shall not extend to a covenant against assign­
ing, underletting, or parting with the possession of the pre­
mises ; or to a condition for forfeiture on the bankruptcy of 
the lessee ; or to a condition for forfeiture on the taking in 
execution of the lessee’s interest ; or to a mining lease. Sub­
section 6 is a follows :—

tie) Homey v. Btciger, [1899] 2 Q.B. 79.
(») Sub-section 3.
(y) Sub-section 4.
(») Sub-section 6.
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13. (6) This section shall not extend—
(a) To a covenant or condition, against the assigning, under­

letting, parting with the possession, or disposing of the land leased; 
or to a condition for forfeiture on the bankruptcy of the lessee, or 
on the taking in execution of the lessee's interest; or

(b) To a mining lease—
A “ mining lease ” is a lease for mining purposes, that is, the 

searching for, working, getting, making merchantable, carrying 
away, or disposing of mines and minerals, or purposes connected 
therewith, and includes a grant or license for mining purposes.

No notice or demand is necessary, apart from statute, 
before action on a forfeiture for breach of a covenant not 
to assign or sub-let, where a power of re-entry for a breach 
thereof is reserved in the lease(o).

The effect of the statute is not to alter the contract of 
the parties, or to take away the right of re-entry, but merely 
to postpone it, until the lessor has taken the steps pre- 
scribed(b).

It is further provided that this section shall not affect 
the law relating to re-entry or forfeiture or relief in cases 
of non-payment of rent(c).

This section is declared to apply to leases made either 
before or after the enactment thereof, and shall have effect 
notwithstanding any stipulation to the contrary(d).

Where, under a covenant to repair upon notice, a notice Repair, 
is given to repair within a certain time, the notice operates 
as a suspension of any right within that time to enforce a 
forfeiture for breach of the general covenant to repair.
But the covenant to repair upon notice, and the covenant to 
iepair generally, arc separate covenants; and a notice to re-

la) Connell v. Power (1864), 13 U.C.C.P. 91.
(6) Creswell v. Davidson (1887), 66 L.T. 811.
(o) Sub-section 7.
(d) Sub-section 8.
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pair “according to the covenants” does not imply that the 
full time under the former covenant is to be allowed(e).

Thus, where a lease contained covenants to keep the pre­
mises in repair, and to repair within three months after no­
tice, and a clause of re-entry for breach of any covenant ; 
and the premises being out of repair, the landlord gave a 
notice to repair within three months, it was held that this 
was a waiver of the forfeiture incurred by breach of the 
general covenant to keep the premises in repair, and that 
the landlord could not bring ejectment until after the ex­
piration of the three months(/).

But where an indenture of lease, with a clause for re-en­
try, contained a general covenant on the part of the lessee 
to keep the premises demised in repair, and a further cove­
nant that he would within three months after notice being 
given to him by the landlord, repair all defects specified in 
the notice, and the premises demised being out of repair, 
the landlord gave the lessee notice to repair, “in accordance 
with the covenants” of the lease, and before the expiration 
of three months ejectment was brought, it was held that the 
notice was not a waiver of the forfeiture incurred by the 
breach of the general covenant to repair, and that the ac­
tion was maintainable(g).

Where, in an action brought for possession after due 
notice, complaining of non-repair, had been given, a claim 
for rent, down to a time after the expiration of the notice, 
had been included ( which would thus operate as a waiver 
of the forfeiture to that time), it was held, nevertheless 
that, as the non-repair continued from that time to the time

(e) Doe d. Morecraft v. Meux (1825), 4 B. & C. 600; 28 R.R.
426.

(f) Ibid.
{g) Few v. Perkins (1867), L.R. 2 Ex. 92; 36 L.J. Ex. 54; 

16 L.T. 62.
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of issuing the writ, the lessor was entitled to possession 
without giving a fresh notice (fc).

The section does not require that any time shall be set Reasonablen<>t iee
by the notice within which the breach shall be remedied, 
and it has been held, under a lease containing a general 
covenant to repair, and a covenant to repair within three 
months after notice, that one month’s notice to repair may 
be sufficient to satisfy the statute under the general cove­
nant (•).

In action to enforce a forfeiture for non-repair, the les­
sor must show that the premises were out of repair, not 
merely at the date of the notice, but also at the date of the 
writ(;").

Under the words “reasonable compensation in money 
to the satisfaction of the lessor,” the costs of viewing the 
premises, and ascertaining the extent of non-repair, can­
not be demanded, nor the solicitor’s costs of preparing the 
notice(fc).

4. License.

In Ontario, it is provided by statute that a license to do 
any act which without a license would operate as a forfeit­
ure, shall, unless otherwise expressed, extend only to the 
permission actually given, or the act specifically authorized 
to be done, and shall not operate as a license generally. This 
is provided by section 14 of the Landlord and Tenant's 
Act(l), which is as follows:—

14. Where a license to do any act which, without such license, Operation 
would create a forfeiture, or give a right to re-enter, under a con- of license, 
dition or power reserved in a lease heretofore granted, or to be

(A) Penton v. Barnett, [1898] 1 Q.B. 276.
(i) In re Serle, [1898] 1 Ch. 662.
(/) Hkinner’t Co. v. Knight, [1898] 2 Q.B. 642.
(k) Ibid.
(l) R.S.O. (1897), c. 170.
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hereafter granted, has been, at any time since the 18th day of 
September, 1865, given to a lessee or his assigns, every such license 
shall, unless otherwise expressed, extend only to the permission 
actually given, or to any specific breach of any proviso or covenant 
made or to be made, or to the actual assignment, under-lease or 
other matter thereby specifically authorized to be done, but not so 
as to prevent a proceeding for any subsequent breach (unless other­
wise specified in such license) : and all rights under covenants and 
powers of forfeiture and re-entry in the lease contained shall remain 
in full force and virtue, and shall be available as against any sub­
sequent breach of covenant or condition, assignment, under-lease 
or other matter not specifically authorized or made dispunishable 
by such license, in the same manner as if no such license had been 
given ; and the condition or right of re-entry shall be and remain 
in all respects as if such license had not been given, except 
in respect of the particular matter authorized to be done (m).

License to 

several

License to 
assign part.

It is further provided that where a license has been 
given to one of several lessees, to assign or underlet his 
share or interest, or to do any other act which may not be 
done without a license, such license shall not operate to ex­
tinguish the right of re-entry for a breach of a covenant by 
the other lessees.

It is also provided that a license given to a lessee to as­
sign, or underlet, or to do any act in respect of part of the 
demised premises, shall not operate to destroy the right of 
re-entry for a breach of a covenant in respect of the re­
mainder of the premises. These provisions are made by 
section 15 of the Act, which is as follows:—

15. Where in a lease heretofore granted or to be hereinafter 
granted, there is a power or condition of re-entry on assigning or 
underletting or doing any other specified act without license, and 
at any time since the 18th day of September, 1865, a license has 
been or is given to one of several lessees or co-owners to assign or 
underlet his share or interest, or to do any other act prohibited to 
be done without license, or has been or is given to a lessee or owner, 
or any one of several lessees or owners, to assign or underlet part 
only of the property, or to do any other such act as aforesaid in 
respect of part only of such property, such license shall not operate

(m) See also C.S.N.B. 
(Imp.), c. 36, ss. 1 and 2.

(1904), c. 153, s. 6; 22 & 23 Viet.
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to destroy or extinguish the right of re-entry in case of any breach 
of the covenant or condition by the co-lessee or co-lessees or owner 
or owners of the other shares or interests in the property, or by the 
lessee or owner of the rent of the property (as the case may be) 
over or in respect of such shares or interests or remaining property 
but such right of re-entry shall remain in full force over or in res­
pect of the shares or interests or property not the subject of such 
license (*).

Formerly, a license to assign, once given, operated as a 
general waiver of a covenant not to assign, so as not to re­
strict subsequent assignments^).

5. Waiver.

Where a forfeiture has been incurred, it is in the option 
of the landlord whether he will take advantage of it or not, 
even where, under a proviso, the lease is declared to be 
wholly void. In such a case the lease does not become void 
on breach of the covenant or condition, but only voidable, 
and the landlord may enforce the forfeiture or he may 
waive it, either expressly or by implication from his acts.

Any act by which he recognizes the tenancy as still sub­
sisting after the breach which gives rise to the forfeiture 
comes to his knowledge, amounts to a waiver, or is evidence 
from which an intention to waive the forfeiture may be in­
ferred (p).

But actual knowledge of the breach is necessary before Notice, 
any act can amount to a waiver, and constructive notice, or 
means of knowledge is insufficient(g).

If, however, the lessor does nothing, and is merely aware Acquie»- 
that a breach of a covenant has been committed, he is not 
thereby disentitled to claim a forfeiture, as mere knowledge,

(a) R.S.O. (1897), c. 170) C.S.N.B. (1904), c. 163, «. 7.
(o) Dumpor's Case (1603), 1 Smith L.C., 11th ed., p. 32.
(p) Roc v. Harrison (1788), 2 T.R. 425; 1 R.R. 513; Evans 

v. Wyatt (1880), 43 L.T. 176.
(o) Ewart v. Fryer (1900), 17 Times L.R. 145; 82 L.T. 415.
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Acts of

without any positive assent, is not sufficient to constitute a 
waiver(r). Mere knowledge or acquiescence in an act con­
stituting a forfeiture, does not amount to a waiver ; there 
must be some positive act of waiver, such as a receipt of 
rent(s). It would seem to be 10 waiver of the breach of a 
covenant not to dig beyond a prescribed depth, that the 
landlord, though aware of such breach, and threatening to 
take proceedings in consequence, did not take any steps at 
the time, but allowed the tenant to remain in possession un­
til his subsequent insol vency(t).

If a person entitled to the reversion, knowing that a for­
feiture has been incurred by breach of the covenant or con­
dition, does any act whereby he acknowledges the continu­
ance of the tenancy at a later period, he thereby waives the 
forfeiture(m). A right of re-entry, for breach of covenant 
in a lease, is waived by the lessor bringing an action for 
rent accrued due subsequent to the breach(v).

A forfeiture is waived when* the landlord expressly de­
clares to the tenant that he will not enforce it(w). So, if he 
agrees to grant a new lease to the tenant on the expiration 
of the old one(x) ; or if he notifies the tenant to do repairs 
under the lease (y).

Acceptance So, where the landlord accepts rent from the lessee 
which became due after the forfeiture was incurred, it 
amounts to a waiver(z), although the landlord protests that

(r) Doe v. Allen (1810), 3 Taunt. 78; 12 R.R. 697.
(•) McLaren v. Kerr (1878), 39 U.C.R. 607.
(<) Kerr v. Basting« (1876), 25 U.C.C.P. 429.
(u) Dcndy v. Nicholl (1868), 27 L.J.C.P. 220 ; 4 C.B.N.8. 376.
(v) Ibid.
(to) Ward v. Day ( 1864), 6 B. & 8. 359.
(<p) Ibid.
(y) Griffin v. Tomkins (1880), 42 L.T. 359.
(*) Doe v. Rees ( 1838), 4 Bing. N.C. 384; Keith v. National 

Telephone Co., [1894] 2 Ch. 147; Roe v. Southard (1801), 10 
U.C.C.P. 488.
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such acceptance is without prejudice to his right to insist 
on the forfeiture(a).

So, where the landlord makes an unqualified demand on Demand, 
the tenant for rent due after the forfeiture(h), or sues him 
for such rent(c), it amounts to a waiver.

In like manner, a distress for rent after the forfeiture Distress, 
is incurred, hether such rent became due before or after 
the forfeiture, operates as a waiver(d).

But acceptance after forfeiture of rent which became 
due before the forfeiture, is not sufficient to constitute a 
waiver(e).

Where the landlord credits moneys received on a note 
given by the tenant for previous arrears of rent, it was 
held to be no waiver of a forfeiture arising in respect of 
rent accruing after the note was given (/).

In an action to recover possession on the ground of for­
feiture for breach of covenants, and to recover arrears of 
rent, acceptance by the landlord of the sum paid into court 
by the defendant in satisfaction of the rent, is not a waiver 
of a breach of covenant which took place after the rent be­
come du e(g).

A reference to arbitration after default operates in the 
meanwhile as a suspension of the right of re-entry(h).

A lease to a joint stock company provided that in case Estoppel, 
the lessee should assign for the benefit of creditors, six

(а) Davenport v. The Quern (1877), 3 App. Cas. 115; Croft 
v. Lumley (1858), 6 H.L.C. 072.

(б) Doc v. Birch (1830), 1 M. 4 W. 402; 46 R.U. 320.
(c) Demi y v. Xicholl (1858), 4 C.B.N.8. 376.
(d) CotC8\corth v. Spokes (1801), 10 C.B.N.S. 103.
(e) Price v. Worwood (1859), 4 H. 4 N. 512; Dobson v. Sooth- 

cran (1888), 16 Ont. 15.
(/) McDonald v. Peck (1859), 17 U.C.R. 270.
(g) Toogood v. Mills (1890), 23 V.L.R. 100.
(h) Black v. Allan (1807), 17 U.C.C.P. 240.

BELL—37
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months’ rent should immediately become due and the lease 
should be forfeited and void. The two lessors were princi­
pal shareholders in the company, and while the lease was in 
force one of them, at a meeting of the directors, moved, and 
the other seconded, that a by-law be passed authorizing the 
company to make an assignment, which was afterwards 
done, the lessors executing the assignment as creditors as­
senting thereto. It was held that the lessors and the com­
pany were distinct legal persons and the individual inter­
ests of the lessors were not affected by their action as share­
holders or directors of the company, and the lessors wen* 
not estopped from taking advantage of the forfeiture 
clause (s).

Continuing Where, however, the act or omission which constitutes 
the breach of a covenant and occasions the forfeiture, is of 
a continuing nature, these acts of the landlord operate as 
a waiver only to a limited extent. Thus, acceptance of rent 
in the case of a continuing breach is a waiver down to the 
time such rent is received, but not afterwards(;).

So, a distress is a waiver of a continuing breach down to 
the time the distress is made (ft).

It has been held that covenants to repair, to insure, to 
cultivate or use the premises in a particular manner, are 
continuing covenants, and the omission to observe them is 
a continuing breach (I).

Breaches of a covenant in a farm lease to keep the 
fences in repair, and to keep eighteen acres in meadow dur-

(i) Soper v. Littlejohn (1001), 31 8.C.R. 572, following Salomon 
v. Salomon, [1897] App. Caa. 22.

O') Doe v. Gladwin (1845), 6 Q.B. 053.
(k) Thomas v. Lulham, [1895] 2 Q.B. 400.
(l) Does. Jones ( 1850), 6 Ex. 408; Coward v. Gregory (1800), 

L.R. 2 C.P. 153; Coatsworth v. Johnson (1880), 64 L.T. 620; Due 
v. Woodbridge (1829), 9 B. A C. 376.
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ing the term, are continuing breaches, and the right to re­
enter for them is not waived by acceptance of rent(m).

A covenant which requires the complete performance of 
a definite act within a specified time, is not a continuing 
covenant(n). Thus, a covenant to build within a specified 
time is not such a covenant(o).

Where the lessee covenanted to build a house within 
four years and failed to perform it, it was held that the re­
ceipt of rent by the lessor after that time was a waiver of 
the forfeiture(p).

But a forfeiture on a breach of a covenant, the neces­
sary effect of which, although a continuing breach, is to put 
it out of the lessee’s power to remedy it, may be completely 
waived. Thus, where a landlord accepts or distrains for 
rent, after and with knowledge of a breach of a covenant 
against sub-letting, it operates as a complete waiver during 
the whole term of such sub-letting, but not afterwards(g).

A demand of rent falling due after a notice to repair 
has expired, does not operate as a waiver, if there be sub­
sequent non-repair (r).

Acceptance of rent which becomes due pending a notice 
to repair, is no waiver of a forfeiture on the expiry of the 
notice. And an agreement to allow further time for the re­
pairs is not a waiver of, but only suspends the right of 
entry(«).

Where, however, the landlord elects to claim the forfeit­
ure, and brings an action of ejectment, nothing that he may

(m) Ainley v. Balsden (1857), 14 U.C.R. 535.
(n) Morris v. Kennedy, [1800] 2 I.R. 247.
(o) Jacob v. Down, [1000] 2 Ch. 150.
(p) Roe v. Southard (1801), 10 U.C.C.P. 488.
(ç) Walrond v. Hawkins (1875), L.R. 10 C.P. 342; Lawrie v. 

Ices (1881), 14 Ch. D. 249; 7 App. (’as. 19.
(r) Penton v. Barnett, [1898] 1 Q.B. 270.
(e) Doe v. Brindley (1832), 4 B. A Ad. 84.

After eleo-
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Pleading.

New
tenancy.

Operation 
of waiver.

then do will be construed as a waiver of the forfeiture. 
Thus, neither acceptance of rent, nor his distraining for it, 
will operate as a waiver. An election to forfeit once made 
by bringing action, is irrevocable (/).

Where the right to re-enter has arisen on the bankruptcy 
of the lessee, the annulment of the bankruptcy after the 
issue of the writ in ejectment will not defeat the forfeit- 
ure(tt).

But if a claim is made in the writ for an injunction to 
restrain the breach giving rise to the forfeiture, in addition 
to the claim for possession, or if the lessor in his pleading 
treats the tenancy as subsisting, it has been held to operate 
as a waiver(u).

The action of ejectment shows an irrevocable intention 
on the part of the landlord to avoid the lease. Acceptance 
of rent, after the issue of the writ, will not operate as a 
waiver, nor set up the former tenancy, but it may be re­
garded as evidence of a new tenancy on the same terms 
from year to year(Mi).

Thus, where a landlord, after an action of ejectment 
was commenced for the forfeiture of the lease, distrained 
for and received rent subsequently accruing due, it was held 
that such course did not, per te, set up the former tenancy, 
which ended on the election to forfeit manifested by the 
issue of the writ, but might be evidence for the jury of a 
new tenancy on the same terms from year to year(z).

In Ontario it is provided by statute that a waiver of the 
benefit of a covenant or condition in a lease shall not be 
deemed to extend to any instance or breach thereof, other

(t) I)oe v. Meux (1824), 1 C. & P. 340; Jones v. Carter (1840), 
15 M. & VV. 718; Qrimvcood v. Moss (1872), L.R. 7 C.P. 300.

(u) Smith v. Oronow, [1891] 2 Q.B. 394.
(v) Evans v. Davis (1878), 10 Ch. D. 747.
(u>) Evans v. Wyatt (1880), 43 L.T. 176.
(<p) McMullen v. Vannatto (1893), 24 Ont. 625.
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than that to which it specially relates, unless a contrary in­
tention appears. This is enacted by section 16 of the Land­
lord and Tenant’s Act(y), which is as follows:—

16. Where an actual waiver of the beneût of a covenant or 
condition in a lease, on the part of a lessor, or hie heirs, executors, 
administrators or assign#, is proved to have taken p ace after the 
18th day of September, 1865, in any one particular instance, such 
actual waiver shall not be assumed or deemed to extend to any in­
stance or any breach of covenant or condition other than that to 
which such waiver specially relates, nor to be a general waiver of 
the benefit of any such covenant or condition, unless an intention 
to that effect appears (z).

A waiver of a forfeiture made by the beneficial owner 
of unpatented land under lease, is binding on the purchaser 
who afterwards obtains a patent with notice of the 
lease (a).

It has been held that where the action is against defen­
dant as plaintiff’s tenant for a forfeiture, the receiving of 
rent after the writ of possession has issued, is a waiver of 
the execution(6).

There can be no waiver after entry for a forfeiture(c). 

5. Relief.

In Ontario, the general jurisdiction of the High Court 
to relieve against forfeiture is conferred by sub-section 3 
of section 57 of the Judicature Act(d), which is as fol­
lows :—

57. (3) Subject to appeal as in other cases, the High Court 
shall have power to relieve against all penalties and forfeitures, 
and in granting such relief, to impose such terms as to costs, ex­
penses, damages, compensation, and all other matters as the Court 
thinks fit.

(y) R.8.O. (1807), c. 170.
(z) See also C.S.N.B. (1904), c. 153, s. 8.
(a) Flower v. Duncan (1867), 13 Or. 242.
(b) Bleecker v. Campbell (1857), 4 C.L.J., O.S. 136.
(c) Thompson v. Baskerville (1879), 40 U.C.R. 614.
(d) R.S.O. (1897), c. 51.
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Grounds of

Covenant 
to insure.

Courts of Equity have refused to grant relief in case of 
forfeiture for a breach of a covenant, other than for the 
payment of a sum of money, except upon the grounds of 
fraud, accident, surprise or mistake(e).

It has been held, for example, that the Court has no 
jurisdiction to grant relief in respect of a breach of a cove­
nant not to assign or sub-let without leave(/).

The power of the high Court to relieve against a forfeit­
ure for breach of a covenant to insure, is regulated by sec­
tions 30, 31 and 32 of the Judicature Act(g), which are as 
follows :—

30. The High Court shall have power to relieve against a for­
feiture for breach of a covenant or condition in any lease to insure 
against loss or damage by fire, where no loss or damage by fire has 
happened, and the breach has, in the opinion of the Court, been 
committed through accident or mistake, or otherwise without fraud 
or gross negligence, and there is an insurance on foot at the time 
of the application to the Court in conformity with the covenant to 
insure, upon such terms as to the Court may seem fit.

31. The Court, where relief is granted, shall direct a record of 
such relief having been granted to be made by indorsement on the 
lease or otherwise.

32. The two preceding sections shall be applicable in the case of 
leases for a term of years absolute, or determinable on a life, or 
lives, or otherwise, and also, in the case of a lease for the life of 
the lessee, or the life, or lives of any other person or persons.

Before this section was passed the Court would not re­
lieve against a forfeiture for a breach of a covenant to in­
sured).

Apart from statute, relief from forfeiture on non-pay­
ment of rent may be granted by courts of equity in a pro­

le) Gregory v. Wilson (1852), 9 Hare 683; Hill v. Barclay 
(1811), 18 Vcs.' 60; 11 HR. 147.

If) Hill v. Barclay (1811), 18 Vc«. 50; Barrow v. Isaacs, 
[1891] 1 Q.B. 417.

(g) R.S.O. (1897), c. 61.
(fc) Green V. Bridges (1830), 4 Sim. 96.
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per case, as the proviso for re-entry is considered by those 
courts simply as a security for the payment of rent(i).

In actions to re-enter for breach of a covenant in a lease, 
the Court will, since the Judicature Act, dispose of ques­
tions in their equitable, rather than their legal aspect, in 
all cases where, under the former practice, the Court of 
Chancery would have relieved against the forfeiture. Thus, 
where the plaintiff claimed to recover possession of certain 
lands leased by her to the defendant, on the ground of 
breach of the covenant for the payment of taxes, which 
breach the defendant afterwards remedied before the state­
ment of claim was filed, it was held that the action could 
not succeed, as it was a case in which equity would relieve, 
the breach being no more than the omission of a mere 
money payment(j).

It is provided by statute that the lessee may, in any ac­
tion brought by the lessor to enforce a forfeiture for non­
payment of rent, or in an action brought by himself, apply 
to the Court to be relieved from such forfeiture ; and such 
relief may be granted on such terms as the Court thinks 
fit. This is enacted by sub-section 2 of section 13 of the 
Landlord and Tenant's Act(k), which is as follows:—

13. (2) Where a lessor ia proceeding by action or otherwise to 
enforce such a right of re-entry or forfeiture, the leasee may, in the 
lessor's action, if any, or in any action brought by himself, apply to 
the Court for relief; and the Court may grant or refuse relief, as 
the Court, having regard to the proceedings and conduct of the 
parties under the foregoing provisions of this section and to all the 
other circumstances, thinks fit; and in case of relief may grant it 
on such terms, if any, as to coats, expenses damages, compensation, 
penalty, or otherwise, including the granting of an injunction to 
restrain any like breach in the future, as the Court in the circum­
stances of each case. (*)

Judicature
Act.

Application 
for relief.

(*) Howard v. Fanahatce, [1805] 2 Ch. 581. 
(/) Buckley v. Beigle (1885), 8 Ont. 85.
(k) R.8.O. (1897), c. 170.
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Where the tenant applies to the court for relief under 
this sub-section, in an action to enforce a forfeiture, the 
Court may in its discretion order a stay of proceedings on 
payment of costa as between solicitor and client, including 
costs incurred prior to the action, although these latter 
costs cannot be demanded before action under sub-sec­
tion l(i).

It has been held that an under-lessee, whether of the 
whole or part of the premises, is not within the section, and 
is not entitled to relief as between him and the superior 
landlord, as the Act was not intended to create a privity 
of estate where none existed before(m).

An application for relief will not be granted in favour 
of an under-lessee in the absence of the lessee, who must be 
made a party to the proceedings(n).

In England, an amendment has been made to the Act 
extending the provisions for relief to an under-lessee(o).

It has been held that an agreement for a lease, of which 
specific performance would be decreed, is within the sec- 
tion(p), but not an agreement of which specific perform­
ance would not be decreed(q).

Relief may be given to a tenant in an action of eject­
ment brought against him, although he has not claimed it 
in his pleadings(r).

The lessee’s right to relief from a forfeiture has been 
held to be a chose in action, which vests on his bankruptcy

(l) Bridge v. Quick (1892), 61 L.J.Q.B. 376.
(m) A'ind v. Nineteenth Century Huilding Society, [18941 2 

Q.B. 226; Hurt v. Gray, [1891] 2 Q.B. 98.
(n) Hare v. Elms, [1893] 1 Q.B. 604.
(o) 65 A 56 Viet. (Imp.), c. 13, a. 4.
(p) Strong v. Stringer (1889), 61 L.T. 470.
(q) Coatsxrorth v. Johnson (1886), 55 L.J.Q.B. 220; Swain v. 

Ayres (1888), 21 Q.B.D. 289; aee chapter VI.
(r) Mitchison v. Thomson (1883), C. A E. 72.
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in his trustee, and such trustee is entitled to sell and assign 
it to a purchaser(s).

Where a covenant accompanied by a right of re-entry 
on breach, is so expressed that its meaning is doubtful, and 
the tenant in good faith has done what he supposed to be a 
performance of it, a forfeiture will not be enforced ; the dif­
ficulty in construing the covenant is a special circumstance 
entitling the defendant to relief( t).

The lessee’s claim to relief will be entertained, not only 
where the proviso gives a right of re-entry, but even where 
it is stipulated that the lease shall be voided(u).

The Court will not make a declaration relieving against Where term 
forfeiture of a lease for non-payment of rent, when the ha* eIPlred- 
trial of the action for that relief takes place after the term 
has expired by effluxion of time, even though the lease gives 
an option of purchase to be exercised during the term, 
which the lessee had attempted to exercise after the forfeit­
ure. A lessee is not entitled as of right to relief against for­
feiture for non-payment of rent. That relief may be re­
fused on collateral equitable grounds(v).

To an action for relief against a re-entry made by a Answer to 
landlord for non-payment of rent, the defendant pleaded (0°'™ ijef. 
that she had been induced to grant the lease by reason of 
misrepresentations made by the plaintiff to the effect that 
he would improve and beautify the demised premises, which 
would enhance the value of other lands of the defendant, 
but that the plaintiff had not done as he represented he 
would, and that the defendant had been thereby damnified ; 
it was held that the evidence tendered by the defendant to

(«) Howard v. Fanshawe, [1805] 2 Ch. 581.
(t) McLaren v. Kerr (1878), 39 U.C.R. 507.
(a) Bowser v. Colby (1841), 1 Hare 100.
(v) Coventry v. McLean (1804), 21 Ont. App. 170.
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Judicial
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Bar of 
action for

establish the truth of this defense was admissible in answer 
to the claim of the plaintiff for relief(to).

The origin of the action for specific performance, and 
of the action for relief against re-entry for non-payment 
of rent, is in the equitable jurisdiction of the Court ; the 
compelling performance in the one, and the granting re­
lief in the other, is in the judicial discretion of the Court ; 
and in each, the Court has regard to the conduct of the 
party seeking to compel such performance, or to obtain 
such relief (x).

Relief cannot be claimed by the lessee after the lessor 
has re-entered(y ), unless the re-entry has taken place after 
proceedings have been commenced for relief(z).

Relief will not be given for a breach of a covenant not to 
assign or sub-let(o).

It is further provided by statute(b) that if the lessee 
in an action of ejectment for non-payment of rent, suffers 
judgment and execution without paying the rent and costs, 
and without proceeding for equitable relief within six 
months after execution executed, he and all those claiming 
under the lease will be barred from any relief, except by 
way of appeal from the judgment. In Ontario this is pro­
vided by section 22 of the Act, which is as follows:—

22. In case the lessee or his assignee, or other person claiming 
or deriving title under the lease, permits and suffers judgment to 
he had on such trial and execution to be executed thereon, without 
paying the rent and arrears together with full costs, and without 
proceeding for equitable relief within six months after execution

(u>) Coventry v. Me Let n (1802), 22 Ont. 1.
(a?) Ibid.
(y) Quitter v. Mapleson (1882), 9 Q.B.D. 672; Rogers v. Rice, 

[1802J 2 Ch. 170.
(s) Lock v. Pearce, [1803] 2 Ch. 271.
(а) Barrow v. Isaacs, [1891] 1 Q.B. 417.
(б) R.S.O. (1897), c. 170, s. 22; 15 & 16 Viet. (Imp.), c. 76,
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executed, then and in every such case the lessee and his assignee 
and all other persons claiming and deriving under the lease, shall 
be barred and foreclosed from all relief or remedy other than by 
proceedings by way of appeal from the judgment, and the landlord 
or lessor shall from thenceforth hold the demised premises dis­
charged from the lease (c).

Where rent under a lease made pursuant to the Short 
Forms Act becoming in arrear the landlord served the 
statutory notice of forfeiture, and brought an action against 
the tenants, both for the recovery of the demised premises, 
and of the arrears of rent, and before the action came to 
trial, the defendants paid the arrears and costs, it was held 
that the bringing of the action was an election on the part of 
the landlord to forfeit the lease which could not be retracted 
by him ; to enable him to get rid of the forfeiture there must 
have been a request on the part of the tenants, either ex­
press or implied, to be relieved from the forfeiture ; and the 
mere payment, after the forfeiture, of rent which accrued 
due before, would not amount to such a request. The ef- Effect of 
feet of such a payment depends upon the intention of the j^rean^ of 
party paying ; and the payment of the rent and costs in this 
case could not operate, by force of the statute (d), to per­
mit the landlord to retract his forfeiture, without regard to 
the intention of the tenants, and without any request on 
their part to be relieved from the forfeiture. The statute 
is applicable simply to an action for the recovery of the de­
mised premises ; had the action been brought for that alone, 
an implication might have arisen from the payment of rent 
and costs that the tenant intended to seek to be relieved 
from the forfeiture; but not so where the action was also 
brought for the rent in arrear, more especially as the de­
mised premises were vacant land, the tenants not being in 
actual possession. It was further held that the landlord Request for

(c) In Manitoba, sec R.S.M. (1902), c. 93, s. 25.
(d) R.8.O. (1897), c. 170, ss. 20 25.
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could not get rid of the forfeiture unless both tenants con 
curred in seeking relief from it (a).

If the landlord in the action of ejectment be not allowed 
his costs by the Court, the tenant is not bound to pay them 
in order to take advantage of this section (/).

The section, it will be observed, only excludes the right 
to relief after six months, and does not entitle the tenant to 
relief as a matter of right within that time.

If, in the meanwhile, the position of the parties is 
changed, an application for relief, if not promptly made, 
will not be granted. Thus, if the lessor has made arrange- 
ments to let the premises to other persons, the lessee may 
be disentitled (flr).

But if there be no change in the relations of the parties, 
the discretion of the Court will, in general, be exercised to 
grant relief (/*-).

It is provided by section 23 of the Landlord and Ten­
ant’s Act as follows:

Mortgagee. 23. Nothing hereinbefore contained shall bar the right of any
mortgagee of such lease or any part thereof who is not in posses­
sion, if the mortgagee, within six months after such judgment, ob­
tained and execution executed, pays all rent in arrear, and all costs 
and damages sustained by the lessor or person entitled to the re­
mainder or reversion, and performs all covenants and agreements 
which on the part and behalf of the first lessee are to be, or ought 
to be performed (i).

It is provided by statute(j) that if the tenant at any 
time before the trial of an action of ejectment brought to

(e) Denison v. Maitland (1892), 22 Ont. lfifi.
(f) Croft v. London and County Ranking Co. (1885), 14 Q.B.D.

347.
(<7) Stanhope v. Haworth (1880), 3 Times L.R. 34.
(h) Newbolt v. Bingham (1895), 72 L.T. 852.
(i) In Manitoba, see R.S.M. (1902), c. 93, s. 20.
(/) R.S.O. (1897), e. 170, ». 25; 15 4 16 Viet. (Imp.), c. 76,

». 212.
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enforce a forfeiture for non-payment of rent, pays or ten­
ders the arrears of rent and costs, proceedings will be 
stayed, and the lessee, if he obtains relief, may hold the pre­
mises under his lease without any new lease. These provis­
ions are made in Ontario by section 25 of the Landlord and 
TenantAct(k), which is as follows:—

25. If the tenant or hie assignee at any time before the trial of Stay of 
the action pays or tenders to the lessor or landlord, or to his solici- proceedings, 
tor in the ensue, or pays into the Court all the rent and arrears 
together with the costs, all further proceedings in the action shall 
cease; and if the lessee or his assigns, upon such proceeding as 
aforesaid, obtains equitable relief he and they shall have, hold and 
enjoy the demised lands according to the lease thereof made without 
any new lease (I).

It is further provided by section 24 as follows:—
24. In case the lessee, his assignee or other person claiming any Payment 

right, title or interest of, in or to the lease, proceeds for equitable into Court, 
relief within the time aforesaid, such person shall not be entitled 
to a stay of the proceedings unless within forty days next after an 
application for a stay of the proceedings he brings into Court and 
lodges with the proper officer such sum of money as the lessor or 
landlord swears to be due and in arrear over and above all just 
allowances, and also the costs taxed in the said action, there to re­
main until the hearing of the application for equitable relief, or to 
be paid out to the lessor or landlord on good security, subject to the 
judgment or order of the Court; and in case such proceedings for 
equitable relief are taken within the time aforesaid, and after 
execution has been executed, the lessor or landlord shall be account­
able only for so much as he really and bond fide without fraud, 
deceit or wilful neglect, 1ms made of the demised premises from the 
time of his entering into the actual possession thereof, and if wuat 
he has so made is less than the rent reserved on the lease, then the 
lessee or assignee, before being restored to his possession, shall pay 
the lessor or landlord what the money so by him made fell short of 
the reserved rent for the time the lessor or landlord held the 
lands (m).

(fc) R.8.O. (1897), c. 170.
(l) In Manitoba, see R.S.M. (1002), c. 93, s. 28.
(m) R.S.O. (1897), c. 170, s. 24; R.S.M. (1902), c. 93, s. 27.
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SECTION VIII.

SURRENDER.

1. Surrender and its Effect.
2. Express Surrender.
3. Surrender by Operation of Law.

1. Surrender and its Effect.

A surrender is the act of yielding up an estate for life 
or for years to him who has the immediate estate in rever­
sion or remainder. A surrender must be distinguished from 
a release : by a release, a greater estate descends upon a 
less; by a surrender, a less estate falls into a greater. A 
surrender in fact, or an express surrender, is one made by 
conveyance ; a surrender in law is one implied or resulting 
by operation of law from the conduct of the parties.

The effect of a surrender of a term is to extinguish the 
interest created by the lease, but it does not put an end to 
the liability for breaches of covenants that have been pre­
viously committed ; nor does it operate to destroy the rights 
of third parties who have acquired interests under the lease 
before the surrender(o).

Thus, where a tenant sub-lets part of the demised pre­
mises, and then surrenders his lease to his landlord, the sub­
lessee cannot be dispossessed, except by determining his 
lease in the usual way(6), although the latter may have had 
due notice of the surrender(c), or the lease was at the time 
of surrender liable to forfeiture (d).

(а) Williams v. Tapercll ( 1802), 8 Times L.R. 241.
(б) Pleasant v. Benson (1811), 14 East 234; 12 R.R. 507.
(c) Mellor v. Wo/Hne (1874), L.R. 9 Q.B. 400.
(<i) Smith v. Great Western Railway Co. ( 1877), 3 App. Cas. 

105; Spicer v. Martin ( 1888), 14 App. Cas. 12.
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In like manner the rights of a purchaser or mortgagee 
of fixtures from the tenant are not affected by a surrender 
of the lease, although he has not complied with a covenant 
to remove them within a certain time(e).

But it has been held that the purchaser of growing crops 
under a bill of sale takes, upon a surrender, subject to the 
liability of such property to a distress for rent, which would 
have accrued had there been no surrender(f).

The liability of a sub-lessee for rent, and upon his cove­
nants, was formerly at an end upon a surrender of the head 
lease, on the principle that the immediate reversion was ex­
tinguished (g).

But such liability is now preserved by section 10 of the 
Landlord and Tenant’s Act(h), which is as follows:—

10. Where the reversion expectant on n lease of land merges or 
is surrendered, the estate, which for the time being confers, as 
against the tenant under the same lease, the next vested right to 
the same land, shall, to the extent of and for preserving such inci­
dents to and obligations on the same reversion as but for the sur­
render or merger thereof would have subsisted, be deemed the re­
version expectant on the same lease (t).

And where a lease, under which interests by way of 
sub-lease have been created, is surrendered in order to be 
renewed, it is further provided that the rights and liabilities 
of the parties to the sub-lease shall continue, as if the ori­
ginal lease had been kept on foot(j).

(e) Saint v. Pilley (1875), L.R. 10 Ex. 137.

if) Clements v. Matthcics (1883), 11 Q.B.D. 808.

(g) Webb v. Russell (1789), 3 T.R. 393; 1 R.R. 725.

(h) R.S.O. ( 1897), c. 170, taken from 8 & 9 Viet. (Imp.), c. 
100, s. 9; see In re liritton (1889), 01 L.T. 52.

(t) In New Brunswick, see C.S.N.B. (1904), c. 153, s. 2.

(;) 4 Geo. II.,.c. 28, s. 6; R.S.O. (1897), vol. III., c. 342, s. 
25; see chapter XXII.

Purchaser.

Liability

lessee.
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This is provided by section 25 of the Act respecting 
Landlord and Tenant( 2)(fc), which is as follows :—

Rent.

25. In cost any lease shall be duly surrendered in order to be 
renewed, and a new lease made and executed by the chief landlord, 
the same new lease shall, without a surrender of all or any of the 
under-leases, be as good and valid to all intents and purposes as if 
all the under-leases derived thereout had been likewise surrendered 
at or before the time of taking of such new lease ; and every person 
in whom any estate for life, or lives, or for years, shall from time 
to time be vested by virtue of such new lease shall be entitled to the 
rents, covtmints, and duties, and have like remedy for recovery 
thereof, and the under-lessees shall hold and enjoy the messuages, 
lands and tenements in the respective under-leases comprised as if 
the original leases out of which the respective under-leases are de­
rived, had been still kept on foot and continued, and the chief land­
lord shall have, and be entitled to, such and the same remedy by 
distress, or entry, in and upon the messuages, lands, tenements and 
hereditaments, comprised in any such under-lease, for the rents and 
duties reserved by such new lease, so far as the same exceed not the 
rents and duties reserved in the lease out of which such under-lease 
was derived, as they would have had in case such former lease had 
been still continued, or as they would in case the respective under­
leases had been renewed under such new principal lease, any law, 
custom, or usuage to the contrary hereof notwithstanding.

No rent becomes due after the surrender of a lease(l), 
and when a lease has been surrendered, a distress for rent 
thereunder is illegal (m). But the lessor is entitled to sue 
after the surrender for rent which accrued before it took 
place(n).

In one case it was questioned whether a surrender, bo- 
aides necessarily discharging all rents not yet due, may not

i A l If.SO. (1897), vol. II!.. C. 342; 4 Geo. II., c. 28, s 1 
R.8.B.C. ( 1897), i 110, i. 10.

(!) Southwell v. Sootier (1880), 40 L.J.Q.B. 350.
(m) Coffin v. Danard, (1805), 24 U.C.R. 207.
(n) Atty.-Oeneral v. Cox (1850), 3 H.L.C. 240
(o) Brad field v. Lapkina (1800), 10 U.C.C.P. 298.
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2. Express Surrender.

The surrender of a term must, under the Statute of In writing. 
Frauds, be in writing, signed by the party surrendering, or 
by operation of law(p).

It is enacted by the third section of the Statute of 
Frauds that an express surrender of a lease must be made 
by deed, or by a note in wr iting, signed by the party so sur­
rendering or his agent lawfully authorized by writing(g).

This section as re-enacted in Ontario(r), is as follows :—
4. And moreover no leases estates or interests, either of free­

hold or terms of years, or any uncertain interest, of, in, to, or out 
of, any messuages, lands, tenements or hereditaments shall be 
assigned, granted or surrendered, unless it be by deed, or note in 
writing, signed by the party so assigning, granting or surrendering 
the same, or his agent thereunto lawfully authorized by writing, or 
by act and operation of law.

It is further provided by statute(s) that a surrender in 
writing of an estate must be made by deed, except in the 
case of an estate which can by law be created without writ- 
.jg, that is, a lease for a term not exceeding three years.

In Ontario this provided by section 7 of the Act respect- By deed. 
ing the Law and Transfer of Property(t), which is as fol­
lows :—

7. A partition and an exchange of land, and a lease required 
by law to be in writing of land, and an assignment of a chattel 
interest in land, and a surrender in writing of land, not being an 
interest which might by law have been created without writing, 
shall be void at law, unless made by deed.

(p) Doc d. Ilurr v. Denison ( 1850), 8 U.C.R. 185. 
iq) 29 Car. II., c. 29, s. 3.
(r) R.8.0. (1897), vol. III., c. 338, e. 4.
(8) 8 à 9 Viet. (Imp.), c. 100, s. 3.
(<) R.S.O. (1897), c. 119; this is taken from the Imperial Act 

just cited.

BELL—38
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A surrender may be made nr accepted only by a person 
who is capable of making or taking a lease(m).

An assignee may surrender the term assigned in the 
same way as a lessee(v). But an assignee can only surren­
der if he is for the time being entitled to the term(w).

A lessee cannot make an express surrender unless he is 
in possession. Hence, a lessee cannot surrender before 
entry, but if he has entered, and so severed the possession 
from the reversion, his assignee can surrender, although he 
has not entered, as the possession is transferred to him by 
the assignment{x).

A surrender is ineffectual if the lessee reserves to him­
self any part of his interest(y).

A surrender must be made to the owner of the imme­
diate reversion, although he is only a lessee for a shorter 
term than the lease to be surrendered(z).

A sub-lease cannot surrender to the original lessor, as 
there is no privity of estate between them ; but he may join 
with the lessee in surrendering, or he may surrender to the 
lessor after the lessee has surrendered (a).

An agreement to surrender, like an agreement for a 
lease, will be valid, although not made by deed, if it is 
capable of specific performance^).

An agreement by the tenant to purchase the demised 
lands does not operate as a surrender, if it be not carried 
out, as for example, if a good title cannot be made out(c).

(u) Shop. Touch. 303; see chapter IX.
(t>) Baynton v. Morgan (1888), 22 Q.B.D. 74.
{to) Seaward, v. Drew (1898), 67 L.J.Q.B. 322.
(a?) Bac. Abr. Leases, s. 2.
(y) Burton v. Barclay (1831), 7 Bing. 745.
(z) Southwell v. Scotter (1880), 49 L.J.Q.B. 356.
(а) Bac. Ab. Leases, s. 2.
(б) Ex parte Vitale (1882), 47 L.T. 480; see Walsh v. Lonsdale 

(1882), 21 Ch. D. 9; chapter VI.
(c) Tarte v. Darby (1846), 15 M. & VV. 601.
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An express surrender may be made of part of the 
demised premises(d).

A cancellation of the lease by mutual consent is not of 
itself sufficient to constitute an express surrender, and 
affords no presumption of a note in writing within the 
statute(e).

The mere cancelling of a lease is not a surrender ; nor is 
a surrender effected by the fact that the lessor, in consid­
eration of the surrender of the old lease, has purported to 
grant a new lease which is void as being ultra vires(f). 
The cancelling in fact of a lease is not a surrender of the 
term thereby granted within the Statute of Frauds, which 
requires such surrender to be by deed or note in writing, or 
by act or operation of law. Nor is a recital in a second 
lease, that it was granted in part consideration of the sur­
render of a prior lease of the same premises, a surrender 
by deed or note in writing of such prior lease, it not pur­
porting in the terms of it to be of itself a surrender or 
yielding up of the interest ; though in some instances the 
acceptance of a second lease for part of the same term be­
fore demised may be a surrender of such prior term by 
operation of law ; and this even though the second lease be 
voidable, if it be not merely void. But where a tenant for 
life with a special power of leasing, reserving the best rent 
in consideration (as recited) of the surrender of a prior 
term of ninety-nine years (of which above fifty were ex­
pired), and certain charges to be incurred by the tenants 
for repairs and improvements, etc., granted to him a new 
lease of the premises for ninety-nine years by virtue of the 
power reserved to her or any other power vested in, or 
in anywise belonging to her, which new lease was

(d) Holme v. Brunskill (1877), 3 Q.B.D. 495.
(e) Doe v. Thomas (1829), 9 B. & C. 288; 32 R.R. 680.
(f) Roe d. Earl of Berkeley v. The Archbishop of York (1805), 

6 East 80; 8 R.R. 413.

Cn ncellation 
of lease.

Grant of 
new lease 
that is void.
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Reference 
to arbitra-

void by the power for want of reserving the best 
rent, it was held that the second lease, which was intended 
and expressly declared to be granted by virtue of and 
under the power, and being apparently not intended by the 
parties to be carved out of the estate for life of the lessor, 
being void under the power, should not operate in law as a 
surrender of the prior term, as passing an interest out of 
the life estate of the grantor, contrary to the manifest in­
tent of the parties; and, consequently that the prior term, 
though the indenture of lease were in fact cancelled and 
delivered up when the new lease was granted, might be set 
up by the tenant of the premises in bar to an ejectment by 
the remainder-man after the death of tenant for life, how­
ever such second lease might have operated by way of 
estoppel as against the lessor during her life(sr).

The giving up and cancelling the lease by the tenant, 
though not of itself a surrender of the term, is yet a strong 
circumstance to be considered (/t).

The lessor and lessee “agreed to separate and cancel all 
arrangements heretofore made, and leave all controversies 
between them to two arbitrators and should they not agree, 
to choose an umpire, whose decision should be final.” The 
four signed the bond, but it had only two seals, which all 
four touched. The two arbitrators not agreeing appointed 
an umpire, who awarded that defendant should release and 
give up to plaintiff “the term of years, as agreed to in the 
submission, and also deliver up the stock of farming uten­
sils in proper order, and without further delay, and that 
the lease then held by both parties of said farm be imme­
diately cancelled.” It was held that the bond was not in it­
self a surrender of the term; that even if so intended by 
the parties, the term would not be surrendered, for the bond

(0) Ibid.
(h) Doe d. Burr v. Denison (1850), 8 U.C.R. 185.
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could not be held to be such a deed as is required by the 
statute ; that the award would not amount to a deed of sur­
render by the defendant ; and therefore that the plaintiff 
could not eject the defendant(t).

Where a tenant of a farm absconded, and his wife sur- Ratification, 
rendered the lease and took a new lease of the dwelling 
house on the farm, and the tenant afterwards returned, and 
resided with his wife and paid rent for the dwelling house, 
although he notified the landlord that he refused to 
recognize the surrender, it was held that, assuming 
that the wife had no authority to make a surrender, 
payment of rent by the husband under the new tenancy 
operated as a ratification of it(j).

Where a parol agreement has been made to surrender at 
a future date, and the landlord has in the meantime altered 
his position on the faith of it, as by selling the lands to a 
third party with the right of possession, it has been held, 
on the principle of estoppel, that the tenant cannot dispute 
his agreement, which consequently operates as a sur­
render^).

Rut where a tenant entered into an agreement to sur­
render his term for a particular purpose which was not 
carried out, it has been held that such agreement did not 
operate as a surrender(l).

Where a lease is expressly surrendered in consideration 
of a new lease being granted, which new lease is voidable 
and is afterwards avoided, the old lease is not thereby 
revived (m).

The mere allegation in a plea “of surrender of a term Pleading, 
of years to the defendant by the plaintiff,” obliges the de­

li) O'Dougherty v. Fretuxll (1853), 11 U.C.R. 65.
(/) Romany v. Stafford (1878), 28 U.C.C.P. 229.
(k) Fenner v. Blake, [1900] 1 Q.B. 426.
(Z) Coupland v. Maynard (1810), 12 East 134.
(m) Doe v. Bridges (1831), 1 B. & Ad. 847; 35 R.R. 483.
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North-West
Territories.

fendant to prove an express surrender ; a surrender by 
operation of law must be so pleaded (n).

In order to put an end to a sealed contract for a 
tenancy, and to discharge one of two tenants from his obli­
gation to pay past or future rent thereunder, there must be 
something more than an agreement between the tenants, 
though made in the presence of the landlord, that one of 
them is to pay the amounts overdue and accruing; there 
must be a consideration and an agreement to discharge(o).

In the Northwest Territories, it is provided by section 
75 of the Territories Real Property Act{p), as follows:

75. Whenever any lease or demise which is required to he regis­
tered by this Act is intended to be surrendered, and the surrender 
thereof is effected otherwise than through the operation of a sur­
render of law, there shall be indorsed upon such lease or counter­
part thereof the word “ surrendered ” with the date of such sur­
render, and such indorsement shall be signed by the lessee, and the 
lessor ns evidence of the acceptance thereof, and shall be attested 
by a witness; and the registrar shall thereupon enter in the regis­
ter a memorial recording the date of such surrender, and shall 
likewise indorse upon the lease a memorandum recording the fact 
of such entry having been so made in the register; and upon such 
entry having been so made, the estate or interest of the lessee in 
such land shall vest in the lessor or in the person in whom, having 
regard to intervening circumstances, if any, the said land would 
have vested if no such lease had ever been executed ; and production 
of such lease or counterpart bearing such indorsed memorandum 
shall be sufficient evidence that such lease has been so surrendered : 
Provided, that no lease subject to mortgage or encumbrance shall 
be surrendered without the consent of the mortgagee or encuni- 
brancee.

In an action of covenant by a landlord against a tenant, 
it is a bad plea to plead a surrender by a third party 
(whose legal estate is not shewn to have been derived from 
the plaintiff) to the Queen, and that therefore the land at

(n) McNeil v. Train (1848), 5 U.C.R. 91.
(o) Donaldson v. Wherry (1898), 29 Ont. 552.
(p) R.8.C. (1886), c. 51.
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the expiration of the lease did not belong to the plain- 
til(flf).

Where the owner of land with a saw mill thereon leased 
the mill, with a right to cut timber during the term, and 
the lessee assigned the lease, and the assignee afterwards 
surrendered it to the proprietor of the freehold, it was held 
that the right to cut timber was only commensurate with 
the lease itself, and the lease having been surrendered, the 
right of cutting timber was at an end, except for the use of 
the mill(r).

3. Surrender by Operation of Law.

A surrender of a lease by operation of law Ls effected, 
(1) where the tenant accepts from the landlord a new lease 
or interest; or (2) where possession Ls delivered up to and 
accepted by the landlord.

The doctrine of surrender by act and operation of law 
applies as well to a term created by deed as to one created 
by parol (»).

The acceptance by the tenant of a new lease of the same 
premises operates in law, on the principle of estoppel, as a 
surrender of the old lease(tf).

But where, after a lease was made, the tenant entered 
into an agreement to purchase the lands which fell through, 
it was held that there had been no surrender of the term, 
and that the landlord might distrain for rent under the 
lease(u).

In order to affect a surrender, the new lease must be

(q) Russell v. Graham (1849), 6 U.C.R. 497.
(r) Stegman v. Fraser (1858), 6 Gr. 628.
(8) Gault v. Shepard (1888), 14 Ont. App. 203.
(f) Lyon v. Reed (1844), 13 M. & W. 285.
(u) Grant v. Lynch (1850), 14 U.C.R. 148.

Acceptance 
of new
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Estoppel.

Mortgagee.

capable of passing an interest according to the contract of 
the parties(v).

The increase or reduction of rent does not operate as a 
surrender of the term, or to create a new tenancy(w).

The relinquishment of part of the demised premises, and 
the acceptance by the landlord of a ninished rent, is evi­
dence, but not conclusive evidence, of the creation of a new 
tenancy, and consequently of a surrender by operation of 
law of the old one (a;).

Where a lessor with the assent of the lessee granted a 
lease of part of the premises to a third person, it was held 
that the lessee was estopped from saying that the lessor had 
no right to grant such lease and that what took place 
amounted to a surrender of the part so leased(y).

But where a parol agreement was made by the landlord 
for valuable consideration not to disturb the possession of a 
yearly tenant for a ? ïcified time, it was held that such 
agreement was not i orceable by reason of the Statute of 
Frauds, and as th< was no new demise, there was no sur­
render of the p\ ig tenancy (z).

A tenant in lee may surrender his estate back to the 
Crown by operation of law, as by accepting a new grant for 
the same land, or he may surrender by matter of record ; 
but a surrender not of record, or a surrender by record 
founded on an invalid title, is insufficient(o).

As between landlord and tenant, a demise under seal 
operates as a surrender of a prior lease not under seal ; but 
a mortgagee whose mortgage was made after the first, but

(v) Dee v. Poole (1848), 11 Q.B. 713.
(to) Pronquey v. Ourney (1876), 37 U.C.R. 347.
(<r) Jones v. Bridgman (1878), 39 L.T. 600; Holme v. Brun- 

skill (1877), 3 Q.B.D. 495.
(y) Crocker v. Bowden (1872), 33 U.C.R. 397.
(g) Sidebotham v. Holland, [1895] 1 Q.B. 378.
(a) Doe d. McDonell v. McDougall (1835), 3 0.8. 177.
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before the second lease, cannot take advantage of such a 
surrender, not being a party to it. In such a case the 
mortgagee takes subject to the rights of the tenant under 
the first lease(b).

Where a landlord and tenant agree to a parol variation 
of the terms of an existing tenancy, as by conferring upon 
the tenant the right to leave the premises at a date earlier 
than he would otherwise have done, a surrender of the 
existing tenancy takes place by operation of law upon the 
acceptance by the tenant of the new tenancy so created. If 
the landlord, relying on the new agreement, sells the 
premises with the right of possession on the date on which 
the tenant agreed to give them up, the tenant is estopped 
from saying that his tenancy is not then terminated(c).

Where a term has been surrendered by operation of law, 
by the granting to the lessee of a new lease by the landlord, 
the lessee is entitled to retain the old lease. Such a sur­
render differs from an actual surrender by deed, in that it 
is subject to an implied condition that the new lease is 
valid, and if this is not so, the old lease remains in 
force (d).

If the tenant delivers up possession to the landlord, and 
the latter accepts possession from the tenant, it operates as 
a surrender of the lease(e).

In like manner, a surrender may be effected by the 
grant of a lease to a new tenant with the consent of the 
former tenant and his giving up possession(/).

A surrender founded on an express agreement must be 
in writing to satisfy the Statute of Frauds ; but the accept-

(6) Caverhill v. Ortie (1862), 12 U.C.C.P. 392.
(c) Fenner v. Blake, [1900] 1 Q.B. 426; 82 L.T. 149; 48 W.R. 

392.
(d) Knight v. Williams, [1901] 1 Ch. 256.
(e) Easton v. Penny ( 1892), 67 L.T. 290.
(/) Davison v. dent ( 1857), 1 H. 4 N. 744; Wallis v. Hands, 

[1893] 2 Ch. 75.

New lease 
must be 
valid.

Delivery 
and accept­
ance of 
possession.
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ancc of possession takes the case out of the statute, and is 
analogous to part performance in the case of a parol agree­
ment for a lease (g).

A surrender of a lease by operation of law will be 
effected by an agreement followed by unequivocal acts of 
giving up possession by the tenant and taking possession by 
the landlord, or by a new tenant with the concurrence of 
both(A).

Thus, where a tenant held premises under a memoran­
dum of agreement, for three years, and left the premises in 
the first year, and on application being then made by the 
landlord for rent due, the tenant by letter, authorized him 
to let the premises to any one else, and the landlord let them 
to another tenant for three years, and gave him possession, 
it was held in an action of debt on the original agreement, 
that these facts constituted a surrender by operation of 
law(t').

A surrender of a lease is effected, if possession be de­
livered up to and accepted by the landlord, whether in pur­
suance of an agreement to surrender or not. Mere relin­
quishment of possession by the tenant, however, is not suffi­
cient, if the landlord do not accept possession, even if there 
has been a parol agreement to determine the tenancy(j).

A surrender in law may be effected by unequivocal acts 
of the parties alone. Thus, where a landlord sold part of the 
demised lands with the assent of the tenant, and the pur­
chaser entered and erected buildings and employed the 
tenant to plow the lands so sold, it was held that these 
acts operated as a surrender in law(fc).

(g) See chapter VI.
(h) Nickell« v. Athcrstone (1847), 10 Q.B. 044.
(») Ibid.
(/) Mollett v. Brayne (1809), 2 Camp. 103; Il R.R. 676.
(k) Horton v. Macconnichy (1850), 0 U.C.C.P. 186.
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The question whether possession has been accepted is 
one of fact, and acts of ownership exercised by the landlord 
after the tenant has quitted the premises, are evidence from 
which it may be inferred(l).

Acts relied on as shewing the accpetance by the landlord 
of the surrender of a lease and as effecting a surrender by 
operation of law must be such as are not consistent with the 
continuance of the term ; and using the key left by the 
tenants at the landlord’s office, putting up a notice that the 
premises are “to let,” making some trifling repairs, and 
cleaning the premises, are ambiguous acts, which are not 
sufficient for this purpose(m).

It has been held that merely entering to do repairs, to Repairs 
put in a caretaker, or other occupation of the premises, not 
for purposes of profit, is not sufficient evidence of accept­
ance (»).

If the landlord re-lets the premises, and a new tenant Re letting, 
enters into possession, it will amount to an acceptance of 
possession, unless he notifies the tenant that he has re-let on 
his account(o).

But attempts to get a new tenant, as by putting up an 
advertisement in the window, will not of itself amount to 
an acceptance (p).

The acceptance by the landlord of the key of the Acceptance 
premises Is not conclusive evidence of his acceptance of of key* 
possession, unless it is done with the intention that the 
tenancy should be determined (q) ; and if a surrender sub-

(l) Reeve v. Bird (1834), 1 C.M. & R. 31.
(m) Ontario Industrial Loan and Investment Co. v. O’Dea 

(181)5), 22 Ont. App. 349.
(n) Beasell v. Landsbcrg (1845), 7 Q.B. 638; Oastler v. Hender­

son (1877), 2 Q.B.D. 576.
(o) I)oe v. Johnston (1825), McCl. & Y. 141; Walls v. Atchcson 

(1826), 3 Bing. 462; 28 R.R. 657.
(p) Smith v. Blackmore (1885), 1 Times L.R. 267.
(?) Whitehead v. Clifford (1814), 5 Taunt. 518; 15 R.R. 579.
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eequently takes place, as by re-letting the premises, the 
surrender will not relate back to the time of delivering the 
key(r).

Abandonment of possession by the tenant does not 
nrnojmt to a surrender unless the landlord accepts it (* ). 
If the tenant has left the country and abandoned the 
premises, acceptance of the key will not effect a surrender, 
as no other course is open to the landlord(t).

It has been held that neither the giving up the key of 
demised premises nor the abandoning possession amounts 
in itself to a surrender in law; but where the owner takes 
possession of abandoned premises and uses them as his own 
absolute property, it amounts to a complete surrender in 
law, or is evidence of it, just as would the sale of the 
premises by the owner, or his grant of a lease thereof to a 
third person(u).

A tenant from year to year, at a rent payable quarterly 
under the terms of a written agreement, having ceased to 
occupy the premises held by him in the middle of a quarter, 
tendered the key to his landlord : this the landlord refused 
to accept; but the tenant having left it behind him, the 
landlord in the course of the ensuing quarter made use of it 
to obtain access to the premises and he also placed up a 
board on the premises stating that they were to let. In tile 
following quarter he painted out the defendant’s name, 
which was over the door of the premises and cleaned and 
repaired them. It was held in an action brought by the 
landlord to recover the rent for the last two quarters, that 
he was not entitled to maintain such an action, for that 
there had been a surrender to the premises by operation of

(r) Oastler v. Henderson (1877), 2 Q.B.D. 675.
(8) Elmsworth v. Brice (1860), 18 U.C.R. 441.
(f) In re Panther Lead Co., [1895] 1 Ch. 978.
(«) Carpenter v. Hall (1866), 16 U.C.C.P. 90.
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law, by agreement between the parties, followed by a taking 
possession on the part of the landlord(v).

Where a lessee gave up a copy of the lease to the lessor 
who said he was willing to take the premises off his hands, 
and stood by without objection while a new lessee was 
erecting buildings on the property, it was held that there 
had been a surrender by operation of law, although the 
lessor agreed to give the original lessee a lease of another 
property which was never earned out (to).

An invalid notice to quit given by a tenant cannot 
operate as a surrender, although it be accepted by the land­
lord (x). But if such a notice be acted upon, and the 
tenant relinquishes possession and the landlord accepts pos­
session, it will operate as a valid surrender by operation of 
law(y).

Where a tenant gave a note in payment of arrears of 
rent, and let a third person into possession of the premises, 
who made certain payments to the landlord on account of 
rent, taking receipts as for premises leased to the original 
tenant, it was held that there had been no surrender of the 
term by operation of law(e).

A conveyance in fee from a lessor to his lessee during 
the term, though made to defraud creditors, is as between 
the lessor and lessee a surrender of the term, and entitles 
the purchaser at sheriff’s sale of the lessor’s estate in the 
land to immediate possession (a).

Where a tenant, with the knowledge and consent of his 
landlord takes a lease from another person, to whom the

(v) Phene v. Popplewell (1862), 12 C.B.N.S. 334.
(to) Acheson v. McMurray (1880), 41 U.C.R. 484.
(*) Doe v. Mxlxcard (1838), 3 M. & W. 328.
(y) Ibid.
(?) McLeod v. Darch (1857), 7 U.C.C.P. 35.
(a) Doe d. McPherson v. Hunter (1847), 4 U.C.R. 449.

Invalid 
notice to
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landlord has transferred the reversion, this amounts to a 
surrender in law, and the right to distrain is gone(h).

A demise by the lessor to a third person who enters into 
possession under it operates as a surrender of a prior lease 
so as to prevent the lessor from distraining under it(c).

A dissolution of partnership between two lessees does 
not operate as a surrender of the lease, so as to preclude the 
lessor from enforcing payment of rent against both of 
them, although a new partnership has been formed, and 
the lessor has accepted rent from the new firm(d).

In Ontario, it is provided by statute that if a tenant, 
who claims exemption from distress, gives up possession to 
the landlord in pursuance of his notice demanding posses­
sion, it shall be a determination of the tenancy(e).

In British Columbia, where a tenant made an assign­
ment for the benefit of creditors, and the third day there­
after, the landlord asked for and received the keys and took 
possession of the premises, it was held that the landlord was 
not entitled to a preference for rent accruing after the 
assignment, as there had been a surrender by operation of 
law(/).

In British Columbia, it is provided by sections 79 and 
80 of the Torrens Registry Act(g), as follows:

79. Upon any assignment being made by any lessee for the 
benefit of his creditors, the land registrar, unless the land be sub­
ject to a mortgage or incumbrance under the provisions of this Act, 
shall upon the application in writing of the lessor accompanied by 
a statement in writing signed by the assignee or trustee under such

(6) Lewis v. Brooks (1850), 8 U.C.R. 570.
(c) Htralhy v. Crooks (1838), 6 O.S. 587.
(d) (Jault v. Shepard (1888), 14 Ont. App. 203; but see Regina, 

ex rel. Adamson v. Boyd (1870), 4 P.R. 204.
(e) R.8.O. (1897), c. 170, s. 32, s.-s. 6.
(f) Bold v. Ross (1003), 10 B.C.R. 80; Phene v. Popplcircll 

(1802), 12 C.B.N.S. 334, applied.
(g) Stat. of B.C. (1899), c. 02.
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assignment, certifying his refusal to accept such lease, or shall upon 
the order of the Court on the application of the lessor, enter in the 
register a note of such refusal or order, and such entry shall operate 
as a surrender of such lease.

80. Upon any assignment for the benefit of his creditors being Mortgagee, 
made by any lessee of any land registered, where the land is subject 
to mortgage or incumbrance, the land registrar shall upon the appli­
cation in writing of the mortgagee or incumbrancee, accompanied 
by a statement in writing signed by the assignee or trustee of such 
lessee, certifying his refusal to accept such lease enter in the register 
book a note of such application and refusal, and such entry shall 
vest the interest of the lessee in such lease in such mortgagee or 
incumbrancee, and if such mortgagee or incumbrancee shall neglect 
or decline to make such application as aforesaid, the land registrar 
upon application by the lessor, and proof of such neglect or refusal 
and of the matters aforesaid, shall enter in the register book notice 
of such neglect or refusal of such assignee to accept such lease, and 
such entry shall operate as a surrender of such lease.

SECTION IX.

MERGER.

As between landlord and tenant a merger takes place Merger and 
when the tenant acquires the immediate reversion ; it is, so surrender- 
to speak, the converse of surrender whereby the landlord 
acquires the term

In order that merger shall take place it is necessary that 
the two estates should come to one and the same person, in 
one and the same right. Thus, where a tenant for years 
makes the reversioner his executor and dies, or where 
he has a term of years, and acquires the reversion in his 
right of administrator to another person, no merger takes 
placeto).

It is necessary, also, that there be no intermediate estate, 
otherwise a merger will not take place (i>). Thus, where a

(a) Chambers v. Kingham (1878), 10 Ch. D. 743.
(b) 2 Black. Com. 177.
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estates.

lessee sub-let for his whole term except a few days, and 
then conveyed to his lessor all his interest for the term 
granted by the sub-lease, it was held that no merger had 
taken place(c).

In order for a merger to take place there must be a 
union of two estates, and not merely an estate and an 
interest. Thus, there would be no merger in the case of a 
lease to commence in futuro, as the lessee would not have 
an estate but only an interest in the term(d).

The owner of land on the 1st of October, 1852, granted 
it to one S., to hold “to the said S., and the heirs of his body 
for twenty-one years, or for the term of his natural life 
from the 1st of April, 1853, fully to be complete and 
ended,” but not to underlet to any person except to the 
family of the said S., for any period during the said term. 
A yearly rent was reserved, which S. covenanted to pay, 
and it was provided that on the failure to perform the 
covenants, the lease and the term thereby granted should 
cease and be void. It was held that by the lease S. took a 
life estate in which the term merged(e).

A tenant for a term of years, who purchases the rever­
sion in fee, may prevent a merger by taking a conveyance 
to a trustee for himself (/).

It has been provided by sub-section 3 of section 58 of 
the Judicature Act{g), as follows :

58. (3) There shall not be any merger by operation of law only 
of any estate, the beneficial interest in which would not prior to 
The Ontario Judicature Act have been deemed merged or extin­
guished in equity.

(c) Burton v. Barclay (1831), 7 Bing. 745.
(d) See chapter IV.
(e) Dalye v. Robertson (1800), 19 U.C.R. 411.
(f) Belaney v. Belaney (1867), L.R. 2 Ch. 138.
(g) R.S.O. (1897), c. 51.
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The effect of this provision is that where there would 
not be a merger both at law and in equity, a merger will 
not take place(h). ,

In determining whether there would be a merger in Intention, 
equity the intention of the parties must be first looked 
at (i), and if that be not expressed, then the benefit of the 
person in whom the estates become united, must be con­
sidered. Thus, where a tenant for life in remainder of 
settled property takes a beneficial lease of a portion there­
of, and subsequently becomes tenant for life in possession, 
there will be no merger(y).

The law formerly was, as in the case of a surrender, that Liability of 
where a lessee, who had sub-let, assigned his reversion to a 
person who afterwards acquired the fee, in which the rever­
sion on the sub-lease became merged, the sub-lessee’s 
liability on his covenants ceased, by reason of the destruc­
tion of the immediate reversion(fc).

The law, however, in this respect has been changed by 
section 10 of the Landlord and Tenant’s Act(l), which is 
as follows :

10. Where the reversion expectant on a lease of land merges or 
is surrendered the estate, which for the time being confers, as against 
the tenant under the same lease, the next vested right to the same 
land, shall, to the extent of and for preserving such incidents to and 
obligations on the same reversion as but for the surrender or merger 
thereof would have subsisted be deemed the reversion expectant on 
the same lease.

Although a lease may be merged at law, restrictive Restrictive 
covenants by the lessee contained in it may nevertheless, as co'enants

(h) Snow v. Boycott, [1892] 3 Oh. 110.
(i) Thcllusson v. Liddard, [1900] 2 Ch. 635.
(/) Ingle v. Vaughan-Jenkins, [1900] 2 Ch. 368.
(A) 1S>66 v. Russell (1789), 3 T.R. 393.
(I) R.S.O. (1897), c. 170, taken from 8 4 9 Viet. (Imp.), c. 106, 

s. 9. In New Brunswick, see C.S.N.B. (1904), c. 153, s. 2; see also 
Craig v. Greer, [1899] 1 I.R. 268; Laur v. White (1868), 18 U.C.C.P.
99; Cameron v. Todd ( 1863), 22 U.C.R. 390.

BELL—39
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Waiver.

against him, be kept alive, where they have been entered 
into with his knowledge for the benefit of an adjoining 
owner(m).

It is provided by section 8 of the Aot respecting 
Mortgages of Real Estate(n), as follows:

8. Any mortgagee of freehold or leasehold property, or any 
assignee of such mortgagee, may take and receive from the mort­
gagor or his assignee a release of the equity of redemption in such 
property, or may purchase the same under any judgment or decree 
or execution without thereby merging the mortgage debt as against 
any subsequent mortgagee or person having a charge on the same 
property.

SECTION X.

DISCLAIMER.

A disclaimer is committed by a tenant if he does any act 
which amounts to a direct repudiation of the relationship 
of landlord and tenant. Thus, if the tenant claim title in 
himself, or makes an attornment to a third person it is a 
disclaimer (a).

A mere refusal to pay rent, or a refusal to pay “until I 
know who is the right owner,” has been held to be a dis­
claimer (6).

The effect of a disclaimer is to put an end to the tenancy 
if the landlord so elects. Hence, subsequent conduct on his 
part which amounts to a recognition of the continuance of 
the tenancy, as for example, a distress for rent, operates as 
a waiver, and prevents him from taking advantage of the 
disclaimer^ ).

(m) Birmingham Joint Stock Co. v. Lea (1877), 36 L.T. 843; 
see also Dynevor (Lord) v. Tennant (1888), 13 App. Cas. 279.

(n) R.8.O. (1897), c. 121.
(а) Doe v. Evans (1841), 9 M. & W. 48.
(б) Jones v. Mills (1861), 10 C.B.N.S. 788.
(c) Doe v. Williams (1835), 7 C. * P. 322.
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A disclaimer by a yearly tenant in order to take effect 
need not be in writing(d), but a disclaimer by a tenant for 
a term of years is ineffectual unless made in writing(e).

A tenant from year to year, who denies the right of the 
person entitled as successor to the landlord, may be treated 
as a trespasser; and no notice to quit from the person so 
entitled is necessary(/). Thus, where a lessee who 1 jld 
under a tenant for life, received, on her death, a letter from 
the successor in title claiming as heir, and demanding rent, 
and the lessee claimed that he held the premises as lessee 
from the tenant for life ; that he had never considered her 
successor as his landlord; that he should be ready to pay 
the rent to any one who should be proved to be entitled to 
it, but that without disputing the claimant’s pedigree, he 
must decline taking upon himself to decide upon his claim, 
without more satisfactory proof, in a legal manner, it was 
held that this was a disclaimer of the owner’s title, which 
put an end to the tenancy (g).

A disclaimer by a tenant of his landlord’s title, at once 
puts an end to an existing tenancy, and ejectment may be 
at once maintained without a notice to quit(/i).

Where the defendant, who went into possession under 
the lessor of the plaintiff, afterwards refused to acknowl­
edge his right, it was held that he was entitled neither to 
notice to quit nor to a demand of possession(t).

Where a tenant leased from the plaintiff part of the 
property, and being in possession gave it up for $60 to the

(d) Doe v. Long (1841), 9 C. & P. 773.
(e) Doe v. Wells (1839), 10 A. & E. 427.
(f) Doe d. Calvert v. Frowd (1828), 4 Bing. 557; 29 R.R. 624.
(<7) Ibid. ; sen also Magee v. fHlmour (1889), 17 Ont. 620;

Cartwright v. McPherson (1861), 20 U.C.R. 251.
(h) Doe d. Claus v. Steioart (1844), 1 U.C.R. 512; Doc d. 

\agent v. IIcsscll (1845), 2 U.C.R 194.
(i) Doe d. Boater v. Frazer (1836), 4 O.S. 80.

In writing.

Notice to
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defendant, who claimed that it was her own, it was held 
that this was clearly a fraud upon the plaintiff as landlord, 
by which the lease was forfeited, and that the defendant 
could not set up the tenant’s right under it(j).

The assertion of title by a tenant before, coupled with a 
refusal to pay rent after, action brought, is sufficient evi­
dence of a disclaimer to obviate the necessity of proof of a 
notice to quit, especially where the tenant attempts to rely 
on such title at the trial(k).

A term is not forfeited by the tenant taking a title from 
a stranger, but only by his acknowledging by record that 
the fee is other than in his landlord(l)*

Where a tenant takas a lease from a stranger, and 
undertakes to pay him rent, his original landlord need not 
serve him with a notice to quit, or demand possession, be­
fore ejectment (m).

Where possession is demanded from defendant in eject­
ment, and he, instead of claiming to be a tenant, asserts his 
rights to the fee, he has no claim to a notice to quit as a 
tenant (n).

A tenant endeavouring to defend his possession by a 
title adverse to the lessor of the plaintiff, is not entitled to 
a notice to quit(o).

(;') Kyle v. Stocks (1870), 31 U.C.R, 47.
(k) Doe d. Cuthbertson v. Sager (1838), 6 O.S. 134.
(l) Doe d. Daniels v. Weese (1848), 5 U.C.R. 589.
(m) Doe d. Daniels v. Weese (1848), 5 U.C.R. 589.
(») Doe d. McKenzie v. Fairman (1850), 7 U.C.R. 411.
(o) Doe d. Oraham v. Edmondson (1844), 1 U.C.R. 265.



CHAPTER XXVII.

RIGHTS OF THE TENANT.

Section I.—Fixtures.
Section II.—Emblements.

SECTION I.

FIXTURES.

Fixtures are either chattels which were originally 
movable, but which, having been attached to the land, have 
ceased to be movable and have become part of the free­
hold ; or things originally part of the freehold, such as 
trees, and growing crops, which may become movable by 
severance. Anything imbedded in the soil, or attached to 
any permanent building or erection by cement, bolts, nails, 
or other fastenings, so as not to be movable without the 
exercise of force is, in general, a fixture (a).

When an article is attached to the land merely by its 
own weight it is, in general, deemed to be a chattel ; but 
such an article may be deemed to be an irremovable fixture, 
if it appears from the degree and object of the annexation, 
that such was the intention of the parties(6). The question 
is not, whether it is easily removable, but whether it is 
essentially a part of the building or freehold from which it 
is proposed to remove it(c).

It is further necessary to determine whether the article 
has been affixed for a permanent, or merely a temporary 
purpose. Thus, things which are affixed to a building for

(а) Ex parte Moore (1880), 14 Ch. D. 370.
(б) Holland v. Hodgson (1872), L.R. 7 C.P. 328.
(c) D'Eyncourt v. Gregory (1866), 3 Eq. 382.

Fixture*.
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Right of 
tenant to

Right to 
remove.

its permanent improvement are irremovable, such as doors, 
and windows(d).

The right of a tenant to erect fixtures whether remov­
able or not exists to this extent only, namely : they shall not 
be such as to diminish the value of the demised premises, 
nor to increase the burden upon them as against the land­
lord, nor to impair the evidence of title(e).

The principles upon which some fixtures may, and others 
may not, be distrained for rent in arrear have already been 
discussed (/).

The question to be discussed now is what fixtures a 
tenant is entitled to remove and take away with him at the 
end of his term. In the absence of an express agreement, 
the general rule of law is that whatever is annexed to the 
freehold becomes part of it, and subject to the same rights 
of property as the land itself, according to the maxim, 
Quicquid plantitur solo, solo cedit(g). But the rule has 
been much relaxed and is subject to many exceptions(h).

The question whether a given article, which has been 
annexed to the freehold, is to be regarded as irremovable by 
the tenant is a question of fact to be decided on the circum­
stances of each particular case(t).

A thing may be regarded as a movable fixture between 
landlord and tenant which is not so regarded as between the 
heir, or devisee and the executor; in the latter case, if the 
thing was annexed to the freehold for the benefit of the in­
heritance, it is a fixture and passes with the land(j). So, 
the rule as between landlord and tenant differs from that as

(d) Climie v. Wood (1869), L.R. 4 Ex. 328.
(e) Holdcrness v. Lang (1886), 11 Ont. 1.
(/) See chapter XIII.
(g) Holland v. Hodgson (1872), L.R. 7 C.P. 328.
(h) Gough v. Wood, [1894] 1 Q.B. 719.
(i) Wood v. Hewett (1846), 8 Q.B. 913.
(/) Hughes v. Towers (1866), 16 U.C.C.P. 287.
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between vendor and purchaser (k) ; and from that as be­
tween mortgagor and mortgagee(l).

A greater latitude has always been allowed in the ease 
of landlord and tenant than in other cases, in favour of the 
tenant and against the claim of the freehold(w). The whole 
tendency of the courts in recent years has been to enlarge 
the rights of tenants in respect to fixtures (»t).

As between landlord and tenant the term “fixtures” 
include,

(1) Irremovable fixtures, which are such things as may irremovable, 
be affixed to (e.g., doors and windows), or placed on (e.gr.,
rail fences), the freehold by the tenant, the property in 
which passes to the landlord immediately upon being so 
affixed or placed, and in which the tenant at the same time 
ceases to have any property ; and

(2) Removable fixtures, which are:
(a) Such things as may be affixed to the freehold for the Removable, 

purpose of trade or of domestic convenience or ornament, 
qualified property in which remains in the tenant ; or

(b) Such things as may be affixed to the freehold for 
merely a temporary purpose, or for the more complete en­
joyment and use of them as chattels, the absolute property 
in which remains in the tenant (o).

The tendency of modern decisions seems to be to Intention, 
effectuate the apparent intention of the parties at the time 
the article in question was attached to the freehold. Thus, 
a steam engine placed upon the land, for the purpose of 
drilling the rock and experimenting for oil, resting on sills 
let into the ground, and fastened to the sills by bolts and 
spikes was held to be removable by the tenant(p).

(k) Gardiner v. Parker (1871), 18 Gr. 26.
(l) Climie v. Wood (1869), L.R. 3 Ex. 267; 4 Ex. 328.
(m) Elives v. Maw (1802), 3 East 38.
(n) Moors v. Callender, [1901] 2 Ch. 388.
(o) Argles v. McMath (1895), 26 Ont. 224; 23 Ont. App. 44.
(p) Burnside v. Marcus (1867), 17 U.C.C.P. 430.
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Material

Trade
fixtures.

But the mere expression by the owner of an intention to 
sever a fixture from the freehold and sell it to another, 
even if communicated to one who subsequently becomes a 
purchaser of the freehold, will not operate to convert the 
fixture into a chattel, or to alter its character in any way ; 
and in the absence of any reservation in the conveyance 
everything attached to the freehold passes thereby(q).

The rule respecting trade fixtures, as between landlord 
and tenant, is that all such as can be removed without 
materially injuring the freehold or building to which they 
are attached, may be removed(r).

In the absence of evidence of a contrary intention, 
machines affixed to the freehold merely for the purpose of 
steadying them, and used for the purpose of a manufactur­
ing business for which the freehold is occupied, and to 
which it is devoted, become part of the freehold even though 
the mode of affixing them is such that they can easily be de­
tached without injury either to themselves or to the free­
hold. In the absence of evidence of a contrary intention, 
similar pieces of machinery standing on the freehold, but 
not affixed to it, except by the leathern bands communicat­
ing to them motive power, retain the character of chattels, 
notwithstanding that the work done by them is an essential 
process in the manufacture to which the freehold is 
devoted. A fastening by cleats affixed to the building only, 
and not affixed to the machine except by being placed close 
against it, is not an affixing of the machine at all, and is not 
sufficient in itself to make the machine a part of the 
realty (»).

A steam engine and boiler annexed to the freehold for

(q) Minhinniok v. Jolly (1898), 29 Ont. 238.
(r) Hughes v. Toicers (1869), 19 U.C.C.P. 287; Gibson v. 

Hammersmith Railway Co. (1862), 2 Dr. & Sm. at p. 608.
(8) Sun Life Assurance Co. v. Taylor (1892), 9 Man. L.R. 89; 

Longbottom v. Berry (1869), L.R. 5 Q.I3. 123, followed.



RIGHTS OP THE TENANT. 617

their more convenient use, are, if capable of removal with­
out material damage to the freehold, trade fixtures, and 
may be removed by a tenant, although they would pass 
under a mortgage of the freehold to the mortgagee(t).

An engine and boiler put into premises leased as a fac­
tory have been held, as between landlord and tenant to be 
trade fixtures and to be removable by the tenant(u).

The saws and other machinery of a saw-mill have been 
held not to be trade fixtures(v).

Shop fittings consisting of shelving made in sections, Vendor and 
each section being screwed to a bracket affixed to the wall Purcha8cr- 
of a building, the whole being readily removable without 
damage either to the fittings or the building, and gas and 
electric light, fittings, consisting of chandeliers which were 
fastened by being screwed or attached in the ordinary way 
to the pipes or wires by which the gas and electric currents 
were respectively conveyed, and were removable by being 
unscrewed or detached without doing damage to the 
chandeliers or the building, have been held to be part of the 
land and to have passed by a conveyance of it to a pur­
chaser (tv).

A greenhouse, conservatory, and hothouse, affixed to the 
freehold, and the glass roofs have been held not to be re­
movable by a tenant(z). But machinery for heating 
greenhouses, which rested by its own weight on bricks, and 
was not fastened to the freehold, was held to be removable ; 
also, the pipes passing from the boilers through a brick

(t ) Climie v. Wood (1809), L.R. 4 Ex. 328.
(v) Pronquey v. Gurney (1876), 37 U.C.R. 347.
(v) Richardson v. Ranney (1851), 2 U.C.C.P. 400.
(to) Stack v. Eaton (1902), 4 Ont. L.R. 335; Bain v. Brand 

(1876). 1 App. Cas. 702; Holland v. Hodgson (1872), L.R. 7 C.P.
328; Hobson v. Gorringe, [1897] 1 Ch. 182; Haggert v. Town of 
Brampton (1897). 28 S.C.R. 174, and Arglcs v. HcMath (1895), 20 
Ont. 224, 248, followed.

(x) Gardiner v. Parker (1871), 18 Gr. 20.
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wall into adjoining buildings(y). A glass house erected for 
the mere purpose of pleasure and ornament is not remov­
able by the tenant, but if erected by a nurseryman or 
gardener for the purpose of his trade it is so(z).

It has been questioned whether the proprietor of a skat­
ing rink was a person engaged in trade so as to make fix­
tures used in his business exempt from distress(a). A 
hardwood flooring, put down especially for skating, and 
capable of removal, was held to be a tenant fixture, and 
exempt from distress(b).

Counters and shelving have been held to be trade 
fixtures and removable by the tenant(c).

Farm The rule of law by which trade fixtures may be removed
has no application to buildings, machinery and other 
fixtures erected by agricultural tenants(d).

It has however been provided by an Imperial statute(e), 
that if any tenant of a farm after the 24th of July, 1851, 
with the consent in writing of his landlord, erects at his own 
cost any farm building, engine, or machinery, they may be 
removed by him subject to his giving one month’s notice of 
his intention to remove them, and subject to the landlord’s 
option to purchase them at a valuation.

Ornament. A tenant may remove fixtures which are articles of
ornament or domestic utility, provided that they can be 
removed without material injury to the freehold(f).

(y) Ibid.
(z) Mean v. Callender, [1901] 2 Ch. 388 ; following Penton v. 

Robart ( 1801), 2 East 88; 0 R.R. 376, notwithstanding the criticism 
of that case in Elwes v. Maw ( 1802), 3 East 38; 6 R.R. 523.

(o) Howell v. Listowel Rink and Park Co. ( 1887), 13 Ont. 476.
(b) Ibid.
(c) Laidlaw v. Taylor ( 1880), 14 N.S.R. 155.
(d) Elwes v. Maw (1802), 3 East 38.
(e) 14 & 15 Viet., c. 25, s. 3.
(/) Elwes v. Maw ( 1802), 3 East 38, at p. 53.



RIGHTS OP THE TFN \NT. 619

Chattels (such as tapestries) affixed by a tenant for life 
to the walls of a house for the purpose of ornament and the 
better enjoyment of them as chattels are, as against the re­
mainderman, removable by the tenant for life, or by his 
executor after his death, even though they have been fixed 
as firmly as they would have been if it had been intended 
to annex them permanently to the freehold. The purpose 
of the annexation is to be inferred from the circumstances 
of each case. The executor ought to pay the expense of 
making good the damage done in removing the tapestries, 
but he is not bound to pay the cost of redecorating the 
room(gi).

With regard to articles of domestic utility, the rule Domestic 
appears to be that they may be removed if they arc only 
slightly affixed, and can be removed without destroying 
them, and without injury to the freehold{h).

Where a tenant of certain premises for a term of years Mortgagee, 
mortgages such term by way of equitable deposit of the 
lease the mortgagee takes under his mortgage an interest in 
trade fixtures erected upon the leasehold premises by the 
tenant, and removable by him under the provisions of the 
lease at the expiration of the term, commensurate only with 
his interest in the term, and is not absolutely entitled to the 
proceeds of the sale of such fixtures. The right to sever 
remains in the mortgagor at the end of the term(i).

A mortgage of an electro-plating factory, “together with 
all the plant and machinery at present in use in the fac­
tory,” does not cover patterns used in the business, sent

(g) In re lie Falbe, Ward, v. Taylor, [1901] 1 Cli. 523; U’Eyn- 
court v. Gregory (I860), L.R. 3 Eq. 382, disapproved; Horton v.
Dashwood, [1890] 2 Ch. 497, explained and distinguished; followed 
in Leigh v. Taylor, [1902] A.C. 157.

(h) Grymes v. Boiccrcn (1830), 0 Bing, p. 440.
(i) Colonial Hank of Australia v. Riley (1896), 22 V.L.R. 288;

Southport and West Lancashire Hanking Co. v. Thmopson■ (1887),
37 Ch. D. 64, followed; Mcuw v. Jacobs (1875), L.R. 7 ILL. 481, 
discussed.
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Purchaser.

Hire-
purchase
system.

from time to time from the factory to foundries to have 
mouldings made, and not in the factory at the time of the 
making of the mortgage(j).

In an action by plaintiff to recover damages for the 
removal of fixtures from property of the plaintiff, 
occupied by defendant as a tenant, the latter relied on a 
bill of sale from a former tenant, by whom the fixtures had 
been placed upon the premises, and under whom the 
defendant had gone in. The term for which the former 
tenant held, having expired before the removal of the fix­
tures, it was held that plaintiff must recover(k).

Where the owner of a saw-mill gave a mortgage on it to 
pay for machinery which was put in it, and affixed to the 
land, it was held that his son, who was tenant at will of the 
premises paying no rent, was not entitled to remove the 
machinery as trade fixtures as against the mortgagee(i).

Machines were supplied by the plaintiff on the hire-pur­
chase system to the lessee for a long term of years of a fac­
tory, which he had mortgaged. The machines were affixed to 
the premises by the plaintiff’s workmen by means of upright 
bolts let into the floor, which passed through holes in the 
bases of the machines, and upon which nuts were screwed. 
By the terms of the hire-purchase agreement the machines 
were not to become the property of the mortgagor until the 
last of a series of payments for their hire had been made by 
him, and, if default were made in those payments, the 
plaintiff was to have power to determine the hiring and re­
move the machines. The mortgagor failed to make the 
specified payments. The mortgagees having entered into

(/) McCosh v. Barton (1901), 2 Ont. L.R. 77.
(fc) Harriston v. Smith (1888), 8 C.L.T. 58.
(1) Anderson v. McEwen (1859), 9 U.C.C.P. 176. As to whether 

a house resting by its own weight on blocks of wood is a fixture ns 
between mortgagor and mortgagee, see Phillips v. Grand River Ins. 
Co. (1882), 46 U.C.R. 334.
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possession of the factory, the plaintiff gave notice to deter­
mine the hiring, and claimed to remove the machines, but 
the mortgagees refused to give them up, claiming them as 
fixtures. In an action brought by the plaintiff against the 
mortgagees to recover the machines or their value, it was 
held that the machines were fixtures, and that the plaintiff 
was not entitled to recover(m).

If a stranger begins to build on land supposing it to be Mistake of 
his own, and the real owner, perceiving his mistake, ah- ,lt P' 
stains from setting him right, and leaves him to persevere 
in his error, a Court of Equity will not afterwards allow the 
real owner to assert his title to the land. But if a stranger 
builds on land knowing it to be the property of another, 
equity will not prevent the real owner fro m afterwards 
claiming the land with the benefit of all the expenditures 
upon it. So if a tenant builds on his landlord’s land, he 
does not, in the absence of special circumstances, acquire 
any right to prevent the landlord from taking possession 
of the land and buildings when the tenancy has detcr- 
mined(n).

In an action upon a mortgage, the plaintiff claimed, as Evidence of 
part of the freehold, a certain erection placed upon the "lt,’nt,on- 
mortgaged premises by the husband of the owner of the 
equity. The building was a small wooden structure of thin 
clap-hoard, lathed and plastered, and divided into three 
rooms, placed on loose bricks laid on the soil. It was first 
used as a shop, and then turned into a dwelling-house, and 
this was rented for a while by the husband and wife. The 
building could easily be moved with little or no injury to 
the soil; it was held that it was not in fact affixed or an-

( m) Reynolds v. Ashby, [1903] 1 K.B. 87; Leigh v. Taylor,
[1902] A.C. 157, discussed ; Gough v. Wood, [1894] 1 Q.B. 713, dis­
tinguished ; Chidley v. West Ham Churchwardens (1875), 32 L.T. 480, 
commented upon ; Hobson v. Gorringe, [1897] 1 Ch. 182, followed.

(n) Ramsden v. Dyson (1805), L.R. 1 H.L.C. 129.
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Trow.

Agreement 
to remove.

nexed to the soil, but was merely a chattel which might be 
moved at any time. The onus was on the plaintiff to shew 
that it could not or ought not to be removed as against him, 
but the evidence of intention with which it was placed on 
the ground by the husband, and the other circumstances of 
its temporary and unsightly character, repelled the con­
clusion that it was to be deemed constructively attached to 
the freehold(o).

At common law, a lessee is not entitled to cut down or 
remove orchard trees planted by him during the terin(p). 
But a nurseryman is entitled to remove trees and shrubs 
grown for sale(q).

Where a trade fixture is attached to the freehold, it be­
comes part thereof, subject to the right of the tenant to 
remove it—if he does so in proper time ; in the meantime it 
remains part of the freehold(r). But where the parties 
have made a special contract, they have defined and made a 
law for themselves on the subject (s). In a lease dated in 
July, 1890, there was a provision that the lessees might, 
during the term, erect machinery upon the demised 
premises, which should be the property of the lessees and 
removable by them, but not so as to injure the building, etc. 
The lessees affixed machinery to the building demised, and 
afterwards, in April, 1892, made an assignment for the 
benefit of creditors. The lessors elected to forfeit, under a 
clause in the lease, but they permitted a purchaser of the 
machinery from the lessees’ assignee, to remain in possession, 
paying rent until December, 1892, when she ceased, leaving 
the machinery on the premises. The defendants became

(o) Mile» v. AnkateU (1808), 20 Ont. 21.
(p) Mean v. Callender, [1001] 2 Ch. 388.
(</) Oakley v. Monde (1800), L.R. 1 Eq., at p. 107.
(r) Hearth v. Ontario Power Co. ( 1803), 24 Ont. 446; Meux v. 

Jacobs (1876), L.R. 7 H.L.C., at pp. 400, 401, followed.
(8) Ibid; Davey v. Lewis (1800), 18 U.C.R., at p. 30, followed.
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the purchasers of the freehold by virtue of a sale under the 
power in a mortgage in July, 1892, but the lease had come 
to an end before their title commenced. The plaintiffs 
claimed the machinery under a chattel mortgage made by 
the purchaser thereof on the 25th April, 1892, and a subse­
quent assignment from her of the whole of her interest 
therein, and in March, 1893, they brought this action to 
obtain possession. It was held that the machinery was, 
owing to the provisions in the lease, chattels and the 
property of the lessees, and continued to be so until they 
made the assignment, when it passed as chattels to their 
assignee, who transferred it as chattels to the purchaser 
and she to the plaintiffs ; that the forfeiture of the term did 
not affect the right to the property, nor the right to remove 
it : that nothing had taken place to defeat that right, and 
the plaintiffs were in good time to exercise it. The 
defendants being in possession of the machinery, and being 
asked for it by the plaintiffs, asserted title in themselves, 
and warned the plaintiffs that if proceedings were taken 
they would set up such title, it was held that a wrongful 
detention of the goods was shewn, and that the action of 
replevin therefore lay(t).

In Ontario, under the Act respecting Short Forms of 
Leases(u), the short form of the proviso by which the lessee 
is entitled to remove fixtures is as follows : “Provided that 
the lessee may remove his fixtures.’’ In a lease expressed 
to be made in pursuance of the Act, this form of proviso is 
to be read as if it were in the following words :

“Provided always, and it is hereby expressly agreed that the Statutory 
lessee may at or prior to the expiration of the term hereby granted, proviso, 
take, remove and carry away from the premises, hereby demised all 
fixtures, fittings, plant, machinery, utensils, shelving, counters, safes 
or other articles upon the said premises in the nature of trade or

(t) Scarth v. Ontario Power Co. ( 1893), 24 Ont. 44(1.
(«) R.8.O. (1897), c. 125.



624 DETERMINATION OF THE RELATIONSHIP.

Building.

tenants’ fixtures or other articles belonging to or brought upon the 
said premises by the said lessee but the lessee shall in such removal 
do no damage to the said premises, or shall make good any damage 
which he may occasion thereto."

A lease of laud for five years gave the tenant a right to 
remove a certain building at its expiration, unless the land­
lord elected to purchase it at its value. The building stood 
upon piers and earth had been dumped in around to the 
level of the sill. It was held that the building was a fixture 
attached to the freehold, but that the right of removal en­
abled the lessee to sell the building to the defendant, and 
that his contract in so doing did not come within the 
Statute of Frauds(v).

Prima facie, a building erected for an hotel is part of 
the freehold ; but if it has been erected by a tenant for the 
purposes of trade, it is to be regarded, in the absence of evi­
dence to the contrary, as a trade fixture. The right of a 
tenant to remove fixtures continues only during his original 
term, and during such further period of possession by him 
as he holds the premises under a right still to consider him­
self a tenant. Where a tenant, who had completed upon 
the demised premises a building, partly erected by a former 
tenant through whom he claimed, and which was erected 
and used by both for trade purposes, having held over after 
the expiration of the lease to the first tenant, and having 
subsequently been granted by his landlord a new lease, 
with the usual covenant to repair and a proviso that the 
lessee should have the privilege, at the expiration of the 
term, of removing any building erected on the demised 
lands, unless the same should be purchased by the lessor at 
a price to be fixed by the lessee, it was held that the build­
ing remained the property of the tenant as a trade fixture, 
and could be removed by him at any time during the 
term(ui).

(e) Oswald v. Whitman (1889), 22 N.S.R. 13. 
(w) Gray v. McLennan (1885), 3 Man. L.R. 337.
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Under a lease containing a covenant at all times during Covenant 
the term to repair, and the said premises so repaired, “with 
all the appurtenances, and all things which at the time of 
execution of the said indenture were, or at any time during 
the term should be fixed or fastened to, or set up in or upon 
the premises,” at the expiration of the term, peaceably to 
yield up “with all and singular the fixtures thei-eto belong­
ing,” in as good condition as the same were at the execution 
of the indenture, reasonable use excepted, it was held that 
the covenant extended to a building resting on blocks 
of wood, not let into the ground, also to a building 
laid upon scantling and old posts, not let into the ground, 
all placed on the demised premises during the term(as).

Under a covenant to deliver up the demised premises to­
gether with all locks, etc., and other fixtures and articles in 
the nature of fixtures, the tenant is entitled to remove trade 
fixtures ( y).

By the terms of a lease the lessee covenanted to keep and Addition 
yield up the premises with all additions and improvements 
thereto (trade fixtures bona fide made by the lessee only ex­
cepted) in good and tenantable repair. The premises in­
cluded a blacksmith’s shop. The lessee, who carried on the 
business of a blacksmith and wheelwright, erected a build­
ing for the purpose of a forge and attached it to the shop.
In order to use the addition for the purpose for which he 
erected it, he pulled down the greater part of the wall of 
the shop, and the two buildings were practically thrown 
into one and kept and used in common. At the termination 
of the lease the lessee pulled down and removed the build­
ing which he had erected and rebuilt the wall of the shop, 
leaving it in good repair. In an action by the lessor against 
the lessee for breach of covenant, it was held that the build-

(x) Allard ice v. Disten ( 1861), 11 U.C.C.P. 278.
(y) Bishop v. Elliott (1855), 11 Ex. 113, 321.

bell—40
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When
removable.

ing erected by the lessee was not a trade fixture, and that 
the lessor was entitled to damages for its removal (ü).

An under lease of premises to be used for the business of 
a boot and shoe manufacturer contained a covenant by the 
lessee to yield up the premises on the determination of the 
term “together with all doors, locks, keys, bolts, bars, 
staples, hinges, iron pins, wainscots, hearths, stones, marble 
and other chimney pieces, slabs, shutters, fastenings, par­
titions, pipes, pumps, sinks, gutters of lead, posts, pales, 
rails, dressers, shelves, and all other erections, buildings, 
improvements, fixtures and things which then were or which 
at any time during the said term should be fixed, fastened 
or belong to the said demised messuage and premises or any 
part thereof.’* It was held that the covenant, by reason of 
the general words contained therein, extended to the trade 
fixtures used in the lessee’s business of a boot and shoe 
manufacturer (o).

In the absence of an express agreement, fixtures which a 
tenant is entitled to remove must be removed during the 
continuance of his original term(6), or during such further 
period of possession by him as he holds the premises under 
a right still to consider himself as a tenant(c). A tenant 
is not entitled to remove them after the landlord, by bring­
ing an action of ejectment, has shewn that he has ceased to 
regard the lessee as his tenant(d). If the fixtures are not 
removed during the tenancy, the property in them vests in 
the owner of the reversion(e).

(e) Weller v. Everitt (1900), 25 V.L.R. 683; Penton v. Robert 
(1801), 2 East 88, commented on and not followed.

(а) Lambourn v. McClellan, [1903] 1 Ch. 806; Bidder v. Trini­
dad Petroleum Co. (1868), 17 W.R. 153, followed.

(б) Minshall v. Lloyd (1837), 2 M. & W. 450.
(o) Weeton v. Woodcock (1840), 7 M. A. W. 14.
(d) Barff v. Probyn (1895), 11 Times L.R. 467.
(e) Meux v. Jacobs (1875), L.R. 7 H.L. 490.



RIGHTS OP THE TENANT. 627

The rule that fixtures must be removed during the ten­
ancy applies, whether the term has been determined by ef­
fluxion of time, or by forfeiture(/), or by surrender(g).

But a tenant cannot by surrender defeat the rights of 
third parties, such as a mortgagee whose security includes 
the fixtures(h).

Where the lessor has elected to re-enter for a forfeiture, 
the lessee has a right, while he remains in possession, to re­
move fixtures put up by him for the purpose of his trade, 
and has a reasonable time after such election within which 
to do so. And where he attempts to do so within a reason­
able time, and is prevented by the lessor, the latter is liable 
to an action for the value (t).

Where there is an original term of years, and then an­
other tenancy after that, the only ground upon which the 
lessee for the original term can claim a right, after the ex­
piration of the original term, to remove trade fixtures put 
up during such term, is that he has a right to do so during 
the continuance of the term or so long afterwards as he has 
a right to consider himself a tenant(j).

Where a tenant at will erects trade fixtures during his 
tenancy, he has a reasonable time after the expiration of his 
tenancy within which to remove the fixtures (A:).

Where the tenant is entitled under an express agreement 
to remove fixtures, he may do so within a reasonable time 
after the expiration of the lease(Z).

(f) Pugh v. Arton (1869), 8 Eq. 620.
(</) Ex parte Brook (1878), 10 Ch. D. 100.
(h) Saint v. Pilley (1875), L.R. 10 Ex. 137.
(i) Arglcs v. McMath (1895), 26 Ont. 224; 23 Ont. App. 44.
(j) Bacchus Marsh Brick and Pottery Co. v. Federal Building 

Society (1890), 22 V.L.R. 181.
(fc) Bacchus Marsh Brick and Pottery Co. v. Federal Building 

Society (1896), 22 V.L.R. 181.
(I) Sumner v. Bromilow (1865), 34 L.J.Q.B. 130.

Reasonable
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Stealing
fixtures.

Destroying
fixtures.

Emblements.

It is provided by section 322 of the Criminal Code, 1892, 
as follows:—

322. Every one who steals any chattels or fixtures let to be used 
by him or her in or with any house or lodging is guilty of an indict­
able offence and liable to two years' imprisonment, and if the value 
of such chattel or fixture exceeds the sum of twenty-five dollars to 
four years' imprisonment.

By section 504 of the Criminal Code, 1892, it is provided 
as follows:—

504. Every one is guilty of an indictable offence and liable to 
five years’ imprisonment who, being possessed of any dwelling-house 
or other building, or part of any dwelling-house or other building 
which is built on lands subject to mortgage or which is held for any 
term of years or other less term, or at will, or held over after the 
termination of any tenancy, wilfully and to the prejudice of the 
mortgagee or; owner—

(a) Pulls down or demolishes, or begins to pull down or demol­
ish the same or any part thereof, or removes or begins to remove the 
same or any part thereof from the premises on which it is erected ; or

(h) Pulls down or severs from the freehold any fixture fixed in 
or to such dwelling-house or building, or part of such dwelling-house 
or building.

SECTION II.

EMBLEMENTS.

Emblements are growing crops which require culture as 
distinguished from those which grow spontaneously; crops 
which have to be planted or sown annually, or like hops, 
which require annual training or culture. Hence, they in­
clude grain, potatoes, and most garden vegetables, but not 
fruits or grass. They are deemed personal property, and 
pass as such to the executor or administrator of the occu­
pier if he dies before they are cut, reaped or harvested, in­
stead of going with the land to the heir.

Emblements include such crops growing upon the land 
°s ordinarily repay the labour bestowed on them, such as
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grain, clover, flax, potatoes and hops(a), but not permanent 
profits of the soil, such as fruit or grass (ft).

At common law, a tenant at will, or from year to year, When 
or for other uncertain interest, is entitled, as against the l,ll,tl"1' 
reversioner, to the emblements upon the determination of 
the tenancy, provided such determination is not brought 
about by his own act. Thus, a tenant who surrenders his 
lease or incurs a forfeiture, is not entitled to emble- 
ments(c).

So, if a tenant who holds durante viduitatc marries, and 
thus ends the tenancy, she is not entitled to emblements(d).

But an under-lessee is not disentitled, although the head Sub lessee, 
lease is determined by the act of the lessee(e).

In the case of a tenant whose term is uncertain by rea­
son of its being liable to fall with the estate of the landlord 
entitled for an uncertain interest, as for example, an estate 
for the life of another, the right to continue the tenancy for 
the remainder of the current year has been substituted for 
the right to emblements, by an Imperial statutef/).

A lessee is entitled to the emblements if the lease, after 
the crops are sown, is terminated by the lessor by notice in 
pursuance of a proviso in the lease ; and after the determin­
ation of a lease in such a way, the lessor cannot set up that 
the lease was forfeited by non-payment of rent accruing 
thereafter, so as to disentitle the lessee to the emble- 
ments(g).

Where the lessee agreed to give up possession on six Agreement 
months’ notice in case of sale, but reserving the right of ““0p°

(а) Graves v. Weld (1833), 5 B. & Ad. 105; Haines v. Welch 
(1868), L.R. 4 C.P. 01.

(б) 2 Black. Com. 123.
(c) Lavis v. Eyton (1830), 7 Bing. 154.
(d) Bulxcer v. Bulxcer (1819), 2 B. & A., p. 471.
(e) 2 Black. Com. 124.
if) 14 & 15 Viet. (1851), c. 26, a. 1.
(g) Campbell v. Baxter (1865), 16 U.C.C.P. 42.
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harvesting the crop in the ground, if any, it was held that 
he was entitled to the crop put in by him after receiving 
notice of the sale, but before the expiry of the six 
months (A).

In a three years’ lease, the words “also to allow the said 
W. and J. N. (tenants) the right of leaving in fall crop the 
same quantity of land ns is now in fall crop when they get 
possession,” coupled with the fact that there was then a 
fall crop on part of the land, which had been sown by the 
preceding tenant, and which he was entitled to reap, were 
held to confer on the tenants the rights to sow a crop during 
the tenancy, which they might reap afterwards(t).

In an action of trover for an away-going crop, which 
the plaintiff contended he was entitled to under a covenant 
in his lease “that he should not sow fall grain in all fields 
now cleared in the first or last year of the lease, ’ ’ on prov­
ing that he had not sown the grain in all the fields, the 
Court held the word “all’ must be construed “any”; that 
the lease, therefore, did not militate against the common 
law rule; and that the plaintiff was precluded from claim­
ing the away-going crop(j).

Custom as A custom that the tenant shall have the way-going crop 
goingYrops. after the expiration of his term is effectual if not excluded 

by the express agreement in the lease (A). A custom of the 
country, by which the tenant of a farm, cultivating it ac­
cording to the course of good husbandry, is entitled, on quit­
ting, to receive from the landlord or incoming tenant a rea­
sonable allowance for seeds and labour bestowed on the ar­
able land in the last year of the tenancy, and is bound to 
leave the manure for the landlord, if he will purchase it—is 
not excluded by a stipulation in the lease under which he

(h) Harrison v. Pinkney (1880), 44 U.C.R. 501).
(i) Campbell v. Buchannan (1867), 7 U.C.C.P. 179.
(/) Gilmore v. Lockhart (1843), H.T. 6 Viet.
(k) Wigglc8icorth v. Dallison (1779), 1 Doug. 201.
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hold», that he will consume three-fourths of the hay and 
straw on the farm, and spread the manure arising there­
from, and leave such of it as shall not lie so spread on the 
land for the use of the landlord, on receiving a reasonable 
price for it(l).

Where there is a stipulation in a lease for a term certain 
that the lessee shall deliver up all the lands at the expira­
tion of the lease, all question as to the customary right of 
the away-going crops is excluded. It would seem that there 
is in Ontario no custom of the country as to the away-going 
crops(m).

A tenant entitled to emblements, or a person entitled to 
a share thereof, may enter upon the lands after the deter­
mination of the tenancy for the purpose of harvesting and 
carrying away the crops(n).

(l) Hutton v. Warren ( 1836), 1 M. & W. 406.
(m) Burrowea v. Cairns (1845), 2 U.C.R. 288; Kaatz v. White 

(186V), 19 U.C.C.P. 36.
(n) Kingsbury v. Collins (1827), 4 Bing. 202.



CHAPTER XXVIII.

RIGHTS OF THE LANDLORD.

Possession.

Double
rent.

11 Geo. II., 
c. 19.

1. Possession.
2. Double Rent.
3. Double Value.
4. Use and Occupation.

1. Possession.

Upon the determination of the tenancy, the landlord is 
entitled to the vacant possession of the demised premises, 
and he may bring an action therefor (a).

2. Double Rent.

A tenant holding over after he has given notice of his 
intention to quit, is liable to pay double the rent or sum 
which he would otherwise have to pay. This provision is 
made by section 18 of the Statute 11 George II., c. 19(6), 
which, as re-enacted in Ontario, is as follows :—

21. In case any tenant shall give notice of his intention to quit 
the premises by him holden at a time mentioned in such notice, and 
shall not accordingly deliver up the possession thereof at the time in 
such notice contained the said tenant, his executors, or administra­
tors, shall from thenceforward pay to the landlord or lessor double 
the rent or sum which he should otherwise have paid, to be levied, 
sùed for, and recovered, at the same time and in the same manner 
as the single rent or sum, before the giving such notice, could be 
levied, sued for, or recovered ; and such double rent or sum shall con­
tinue to be paid during all the time such tenant shall continue in 
possession as aforesaid.

(а) Ibbs v. Richardson (1830), 9 A. & E. 849.
(б) R.8.O. (1897), Vol. III., c. 342 s. 21; R.8.B.C. (1897), 

c. 110, s. 32.
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This provision applies to all tenancies which the tenant 
is entitled to determine by notice(c).

The continuance of the relation of landlord and tenant Distress, 
is contemplated, and double rent, unlike double value, may 
be recovered by distress(d).

Where a tenant has given notice to quit and continues 
in possession, he may quit at the end of a year without giv­
ing a fresh notice, if he pays double rent(e).

But the landlord is not entitled to double rent unless the Valid 
notice is valid and sufficient to determine the tenancy(f). notice"

Thus, a notice given by the tenant that he will quit on 
the happening of a certain event, will not make him liable 
to pay double rent, if he holds over after the happening of 
such event(g).

3. Double Value.

A tenant wilfully holding over after the tenancy has ex- Double 
pired is liable to pay to the landlord at the rate of double Ul"' 
the yearly value of the lands for the period so held over.
But in order to entitle a landlord to such double value it is 
necessary that a demand should be made in writing by the 
landlord for the delivery of possession. This is provided by 
section 1 of the Statute 4 George II c. 28(h), which as re­
enacted in Ontario, is as follows :—

20. In case any tenant for any term of life, lives, or years, or 4 Geo. II., 
other person who shall come into possession of any lands, tenements, c. 28. 
or hereditaments, by, from, or under or by collusion with, such 
tenant, shall wilfully hold over any lands, tenements, or heredita-

(c) Johnstone v. Hudlestone (1825), 4 B. & C. 022; 28 R.R. 505.
(d) Humbcr8tonc v. Dubois ( 1842),, 10 M. & W. 765.
(e) Booth v. Macfarlane (1831), 1 B. & Ad. 004; 35 R.R. 488.
(f) Johnstone v. Hudlestone (1825), 4 B. & C. 022; 28 R.R.

505.
(ff) Farrance v. Elkington (1811), 2 Camp. 591 ; 11 R.R. 807.
(h) R.S.O. (1897), Vol. III., c. 342, s. 20; C.S.N.B. (1904), c.

153, s. 28; R.S.B.C. (1897), c. 110, b. 14.
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Application.

Notice.

mente after the determination of such term or terms, and after de­
mand made and notice in writing given for delivering the possession 
thereof by his landlord or lessor, or the person to whom the remain­
der or reversion of such lands, tenements, or hereditaments shall 
belong, or his agents thereunto lawfully authorized, then, and in 
such case, such person holding over shall, for and during the time 
he shall so hold over or keep the person entitled out of possession of 
the said lands, tenements, and hereditaments as aforesaid, pay to 
the person so kept out of possession, or his assigns, at the rate of 
double the yearly value of the lands, tenements, and hereditaments, 
so detained for so long time as the said are detained, to be recovered 
by action in any court of competent jurisdiction, against the recover­
ing of which said penalty there shall be no relief in equity.

This remedy is limited by the words of the statute to 
“any term, for life, lives, or years.” It has been held that 
the statute does not apply to a weekly tenancy (t), and it is 
probable that it does not apply to a monthly or quarterly 
tenancy(j). But it applies to a tenancy from year to 
year (k).

The statute only applies where the tenant holds over 
knowing that he has no right, and not where the tenant 
claims to hold under a fair claim of right(l). So, a tenant 
is not liable for double value in consequence of the holding 
over of his sub-tenant, or of a joint tenant, if done without 
his authority(m).

Although a demand and notice in writing is mentioned 
by the statute, it has been decided that if possession is de­
manded by the notice, a separate demand is not neces­
sary^).

(♦) Lloyd v. Kosher (1810), 2 Camp. 453; 11 R.R. 764.
(/) See Wilkinson v. Hall (1837), 3 Bing. N.C. 608; 43 R.R.

728.
(fc) Kyal v. Rich (1808), 10 East 48; Lake v. Smith (1805), 

1 N.R. 174.
(l) Sioinfen v. Bacon (1861), 6 H. & N. 846; Wright v. Smith 

(1805), 6 Esp. 203.
(m) Rands v. Clark (1870), 19 W.R. 48; Hirst v. Horn (1840), 

6 M. & W. 393.
(n) Wilkinson v. Colley ( 1771), 5 Burr 2694.
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But in the case of a yearly tenancy, the notice must be 
such a notice as is sufficient to determine the tenaney(o). 
And in the case of a tenancy for a fixed term, where no no­
tice is necessary to determine the tenancy, a notice to quit 
at the end of the tenn is a sufficient notice within the stat­
ute^).

Where a demise is for a certain time, no notice to quit 
is necessary at or before the end of the term to put an end 
to the tenancy, but a demand of possession is necessary to 
entitle the landlord to double rent or value; and such de­
mand may be made for that purpose above six weeks after­
wards, if the landlord has done no act in the meantime to 
acknowledge the continuation of the tenancy; and he will 
thereupon be entitled to double value as from the time of 
such demand, if the tenant held over; but if the rent were 
before reserved quarterly, and such demand be made in the 
middle of a quarter, the landlord cannot recover single rent 
for the antecedent fraction of such quarter!q).

The landlord may waive his right to recover double 
value by acceptance of rent, or other act done with the in­
tention of creating a new tenancy ; but such intention is a 
question of fact to be determined upon a consideration of 
all the circumstances in the case(r).

A claim against an overholding tenant for double the 
yearly value of the land, is an unliquidated claim, and there­
fore is not provable against an estate in the hands of an as­
signee for creditors(«).

An action for double value is an action for a penalty, 
and must be brought within two years from the time the 
cause of action arose(l).

(o) Page v. More (1850), 15 Q.B. 084.
(p) Messenger v. Armstrong (1785), 1 T.R. 53; 1 R.R. 148.
(q) Cobb v. Stokes (1807), 8 East 358; 9 R.R. 464.
(f) Ryal v. Rich (1808), 10 East 48.
(s) Magann v. Ferguson (1898), 29 Ont. 235.
(!) 3 & 4 Will. IV., c. 42, s. 3.

Waiver 
of right.
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Use and 
occupation.

4. TJse and Occupation.

If a tenant holds over under circumstances in which the 
landlord is not entitled to double value or double rent, the 
landlord may sue for compensation for use and occupation 
for the period of such overholding.

It is the duty of the tenant on the expiry of his term to 
deliver up the vacant possession to the landlord. And if a 
sub-tenant holds over, although against the will of the prin­
cipal tenant, the latter is responsible to the landlord, and 
the landlord may sue him either for recovery of possession, 
or for compensation, or occupation rent, for the period dur­
ing which the premises have been held over, or both(w).

If a tenant holds over after the tenancy has been deter­
mined, compensation for such overholding cannot be re­
covered by distress, except where double rent is pay­
able^).

The subject of use and occupation has already been more 
fully considered(w).

(«) Ibba v. Richardson (1839), 9 A. & E. 849; see chapter XIV.
(v) Alford v. Vickery ( 1842), C. & M. 280.
(w) Chapter XIV.



CHAPTER XXIX.

REMEDIES FOR OBTAINING POSSESSION.

Section I.—Re-Entry.

Section II.—Summary Proceedings.

Section III.—Action of Ejectment.

SECTION I.

RE-ENTRY.

Where a tenant holds over alter the expiration of his Re-entry, 
lease, his landlord has a right to take possession of the pre­
mises, if he can do so without a breach of the peace(o).

If no one is in possession, the landlord is justified in 
breaking into the house, in order to obtain possession, al­
though the tenant may have left some articles of furni­
ture^).

And even if the premises are occupied, he may enter and 
take possession, provided he does so in a manner not likely 
to cause a breach of the peace(c).

The landlord is liable to be indicted if he makes a for- Forcible 
cible entry on land in the actual or peaceable possession of entry' 
another. This is provided by section 89 of the Criminal 
Code, 1892, as follows :—

89.—1. Forcible entry is where a person, whether entitled or 
not, enters in a manner likely to cause a breach of the peace, or

(а) Boulton v. Murphy (1837), 5 O.S. 731 ; Lacey v. Lear 
(1802), Peak’s Add. Cas. 210.

(б) Hillary v. Gay (1833), 6 C. & P. 284; Turner v. Meymott 
(1823), 1 Bing. 158.

(o) Williams v. Taprell ( 1892), 8 Times L.R. 241.
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reasonable apprehension thereof, on land then in actual and peace­
able possession of another.

2. Forcible detainer is where a person in actual possession of 
land, without color or right, detains it in a manner likely to cause 
a breach of the peace, or reasonable apprehension thereof, against a 
person entitled by law to the possession thereof.

3. What amounts to actual possession or color of right is a 
question of law.

4. Every one who forcibly detains land is guilty of an indictable 
offence and liable to one year's imprisonment (d).

The landlord is not liable in a civil action to the tenant 
for making a forcible entry (e), but he is liable in damages 
for any independent wrong, such as injuries to the tenant, 
or his family or property, done in the course of his en- 
try (/).

When, however, the landlord has entered peaceably, he 
is not liable for injuries done in the exercise of his rights 
as owner to property which is unlawfully on the pre­
mises^).

SECTION H.

SUMMARY PROCEEDINGS.

Provision has been made by statute in certain cases for 
the recovery of possession of demised premises by summary 
proceedings (A,).

Overholding jn Ontario it is provided by sub-section 1 of section 3 of
Tenant’s . . .Act. the Overholding Tenant's Act(i), that in case a tenant,

whose tenancy has expired or been determined, wrongfully
tï,

(d) See also R.S.N.8. (1900), c. 173, s. 1.
(e) Beddall v. Maitland (1881), 17 Ch. D. 174.
(f) Edvoich v. Hatches (1881), 18 Ch. D. 199.
(g) Jones v. Foley, [1891] 1 Q.B. 730.
(A) R.S.O. (1897), c. 171; R.S.B.C. (1897), c. 182; R.S.N.S. 

(1900), c. 174; R.S. Man. (1902), c. 93; C.S.N.B. (.1904), c. 153.
(i) R.S.O. (1897), c. 171.
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refuses upon demand made in writing to go out of posses­
sion, his landlord may apply, upon affidavit, to the County 
Judge to make an enquiry. The sub-section is as follows:—

3.— (1) In case a tenant, after his lease or right of occupation 
whether created by writing or by verbal agreement, has expired or 
been determined, either by the landlord or by the tenant, by a notice 
to quit or notice pursuant to a proviso in any lease or agreement 
in that behalf or has been determined by any other act whereby a 
tenancy or right of occupancy may be determined or put an end to, 
wrongfully refuses, upon demand made in writing, to go out of pos­
session of the land demised to him, or which he has been permitted 
to occupy, his landlord, or the agent of his landlord, may apply upon 
affidavit to the Judge of the County Court of the county, or union 
of counties, in which the land lies, and wherever such Judge then is, 
to make an inquiry as is hereinafter provided for(/).

In the construction of the Act:—
“Tenant” shall mean and include an occupant, a sub­

tenant, under-tenant, and his and their assigns and legal 
representatives.

“Landlord” shall mean and include the lessor, owner, 
the person giving or permitting the occupation of the pre­
mises in question, and the person entitled to the possession 
thereof, and his and their heirs and assigns and legal re­
presentatives {k).

The proceedings under the Act are to be entitled in the 
County Court of the county or union of counties in which 
the premises in question are situate, and shall be styled:—

“In the matter of (giving the name of the party com­
plaining), landlord, against (giving the name of the party 
complained against), tenant”(l).

It is further provided that the judge shall in writing

(/) R.S.B.C. (1897), c. 182, a. 3; R.8.N.8. (1900), c. 174, a. 3; 
R.S. Man. (1902), c. 93, a. 11; C.6.N.B. (1904), c. 153, a. 30.

(fc) R.S.O. (1897), c. 171, a. 2: R.S.B.C. (1897), c. 182, a. 2; 
R.8. Man. (1902), c. 93, a. 2; R.S.N.8. (1900), c. 174, a. 2.

(J) R.S.O. (1897), c. 171 a. 10; R.8.B.C. (1897), c. 182, a. 11; 
R.S.N.8. (1900), c. 174, a. 8; R.S. Man. ( 1902), c. 93, a. 21.

Application 
to Judge.

Style of 
proceedings.
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appoint a time and place for making the enquiry. This is 
enacted by sub-section 2 of section 3, which is as follows :—

3. — (2) Such judge shall in writing appoint a time and place 
at which he will inquire and determine whether the person com­
plained of was tenant to the complainant for a term or period which 
has expired or has been determined by a notice to quit or for default 
in payment of rent or otherwise, and whether the tenant holds the 
possession against the right of the landlord, and whether the tenant 
does wrongfully refuse to go out of possession, having no right to 
continue in possession, or how otherwise (m).

A notice of the time and place appointed for holding the 
enquiry is to be served on the tenant, or left at his place of 
abode, together with a copy of the appointment, affidavit, 
and papers attached thereto, in pursuance of section 4, 
which is as follows :—

4. Notice ini writing of the time and place so appointed for hold­
ing such enquiry, and stating briefly the principal facts alleged by the 
landlord to entitle him to possession, shall be served by the landlord, 
upon the tenant or left at his place of abode, at least three days be­
fore the day so appointed, if the place so appointed is not more than 
twenty miles from the tenant’s place of abode, and one day in addi­
tion for every twenty miles above the first twenty, reckoning any 
broken number above the first twenty as twenty miles, to which 
notice shall be annexed a copy of the Judge’s appointment and of the 
affidavit on which the appointment was obtained, and of the papers 
attached thereto (n).

A demand of possession in writing may be sufficient, al­
though it is not signed, if the tenant is not misled there- 
by(o). The delivery of copies with the notice, although not 
annexed thereto, is a sufficient compliance with the Act(p).

(m) R.S.B.C. ( 1897), c. 182, s. 4, as amended by stat. of B.C. 
(1899), c. 73, s. 2; R.S.N.S. (1900), c. 174, s. 3; R.S. Man. (1902), 
c. 93, s. 15.

(n) R.S.B.C. ( 1897), c. 182, s. 5, ns amended by Stat. of B.C. 
(1899), c. 73, s. 3; R.S.N.S. (1900), c. 174, s. 4; R.S. Man. (1902), c. 
93, 8. 16.

(o) In re Sutherland v. Portigal (1900), 12 Man. L.R. 543; 
following Morgan v. Leach (1842), 10 M. & W. 558.

(p) Ibid.
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Service of all papers and proceedings under the Act Service, 
shall be deemed to have been properly effected if made as 
required by law, in respect of writs and other proceedings 
in actions for the recovery of land(q).

It is provided by section 5 that the judge shall, at the 
time and place appointed, enquire into the matter in a sum­
mary manner, examine the witnesses upon oath, and he may 
make an order for the Issue of a writ of possession, or he 
may dismiss the application. This section is as follows :—

5. If at the time and place appointed, ns aforesaid, the tenant, Enquiry, 
having been duly notified, as above provided, fails to appear, the 
Judge, if it appears to him that the tenant wrongfully holds, may 
order a writ to issue to the sherilf in the Queen’s name, commanding 
him forthwith to place the landlord in possession of the premises 
in question; but if the tenant appears at such time and place, the 
Judge shall in a summary manner, hear the parties and examine 
into the matter, and shall administer an oath or atlirmntion to the 
witnesses called by either party, and shall examine them ; and if after 
such hearing and examination it appears to the Judge that the case 
is clearly one coming under the true intent and meaning of section 3 
of this Act, and that the tenant wrongfully holds against the right 
of the landlord then he shall order the issue of such writ, as afore­
said, otherwise he shall dismiss the case; and the proceedings in any 
such case, shall form part of the records of the County Court; and 
the said writ may be in the words or to the effect of Form 1 or Form 
2, in the Schedule to this Act, according as the tenant is ordered to 
pay costs or otherwise(r).

The judge may cause any person to be summoned as a Witnesses, 
witness to attend before him in any such case, in like man­
ner as witnesses are summoned in other cases in the County 
Court, and under like penalties for non-attendance or re­
fusing to answer in such ease(s).

(q) Section 11 of the Ontario Act; R.S.B.C. (1897), c. 182, s. 12;
R.S.N.S. (1900), c. 174, s. 9; R.S. Man. (1902), c. 93, s. 22.

(r) R.S.B.C. (1897), c. 182, s. 6, as amended by Stat. of B.C.
(1899), c. 73, s. 4; R.S.N.S. (1900), c. 174, s. 5; R.S. Man. (1902), 
c. 93, s. 17.

(a) Section 8.

bell—41
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Mortgagor.

Where, on the expiration of a tenancy, crops remain to 
be valued, this should be done, and the amount tendered 
before applying under the Overholding Tenant’s Acts(t).

A tenant remaining in possession after the expiration of 
his term, and paying two months’ rent, cannot, in the mid­
dle of the third month, be treated by his landlord as an over­
holding tenant under this Act(u).

A landlord proceeding under this Act cannot recover 
mesne profits(v).

It has been held that a mortgagee, from whom the mort­
gagor has accepted a lease of the mortgaged premises, will 
not be permitted, on the expiration of the term, to proceed 
against the mortgagor as an overholding tenant (m>).

Since the amendment of the Overholding Tenant’s 
Act(ww)} striking out of the Act the words “without colour 
of right,” the judge of the County Court tries the right and 
finds whether the tenant wrongfully holds. And where the 
dispute was in reference to the tenancy, the landlord as­
serting it to be a monthly holding, and the tenant a yearly 
tenancy, it was held that the County Court judge had juris­
diction (x).

Before the amendment it was held that the Act con­
ferred no authority upon the County Judge to try the ques­
tion of the tenant’s right of title ; and as soon as it was 
made to appear that the right is really in dispute, there is 
then that colour of right which the Act contemplated, and 
the judge was bound to dismiss the case(y)

(t) In re Boyle (1865), 2 P.R 134.
(«) Adams v. Bains (1847), 4 U.C.R. 167.
(v) Allan v. Rogers (1855), 13 U.C.R. 166.
(to) In re Reeve (1869), 4 P.R. 27.
(toic) R.8.O. (1887), c. 144, by 58 Viet. (Ont.), c. 13, s. 23.
(<r) Moore v. Gillies (1897), 28 Ont. 358.
(y) Price v. Guinane (1888), 16 Ont. 264; Bartlett v. Thomp­

son (1888), 16 Ont. 716.
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Under the Overholding Tenant’s Act(z), two things 
must concur to justify the summary interference of the 
County Court judge; the tenant must wrongfully refuse to 
go out of possession, and it must appear to the judge that 
the case is clearly one coming under the purview of the 
Act(o).

It is only the proceedings and evidence before the judge, 
sent up pursuant to the certiorari, at which the High Court 
may look for the purpose of determining what is to be de­
cided under section 6 of the Act. Where then1 is nothing in 
evidence to shew that the tenants had violated the provision 
of the lease for breach of which the landlord claimed the 
right to re-enter, the Court set aside the order of the County 
Court judge commanding the sheriff to place the landlord 
in possession(6).

The whole proceeding was held to be nugatory from the 
outset, where there was no proper notice specifying the 
breach complained of, as required by section 13 of the 
Landlord and Tenant’s Act{c), which is applicable to sum­
mary proceedings under the Overholding Tenant’s Act{d).

A verbal promise made at the time of the execution of 
the lease to a weekly tenant that he would not be required to 
give up possession until the landlord should build on the 
land, is not sufficiently definite to support the contention 
that the tenant was lawfully holding over, after a regular 
demand of possession and notice to quit had been served(6).

The questions whether a three months’ notice to deter­
mine a tenancy required by a lease should be lunar or cal- (*)

(*) R.S.O. (1897), e. 171.
(а) In re Snure and Davis (1902), 4 Ont. L.R. 82.
(б) Ibid.
(c) R.S.O. (1897), c. 170.
(d) Ibid.
(e) Canadian Pacific v. Lechtzier (1902), 39 C.L.J. 798.

Wrongful
refusal.

Notice 
complaining 
of breach.
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endnr months, and whether a notice given by the lessor 
after conveyance of the reversion is sufficient, should not, 
when there is any doubt in the matter, be decided by a 
County Court Judge on an application under the Act(/).

This Act gives jurisdiction to the County Judge in cases 
when the tenancy has been determined by forfeiture for 
breach of a covenant or condition contained in the lease(g).

In Dobson v. Sootheran(h), the lessees were partners 
and held under a lease which provided that any assignment 
by the lessees for the general benefit of their creditors 
should forfeit the term. The lessees, at a time when two- 
quarters’ rent were overdue and in arrear, made such an 
assignment, and the assignee thereupon took possession of 
the premises and shortly afterwards paid the lessor two 
quarters’ arrears of rent. A few weeks later the lessor 
served on the lessees a demand of possession and notice of 
application under the Overholding Tenant's Act, which they 
handed to the assignee, who appeared before the County 
Judge on the hearing of the application, and had himself 
added as a party to the proceedings. On motion by the as­
signee in the High Court to set aside the proceedings, it was 
held that the act of the lessees in making the assignment 
was an act whereby their tenancy was determined within 
the meaning of section 3 of the Overholding Tenant's Act, 
and that the assignee, having intervened in the proceedings, 
could not object that no demand had been served on him. 
It was held, also, that the receipt, after the forfeiture of 
the rent which had become due before the forfeiture, did 
not operate as any waiver thereof, and that a sufficient de­
mand in writing of possession had been made upon the as­
signee by the landlord.

(f) In re itagann and Bonner (1807), 28 Ont. 37.
(g) Nash v. Sharp (1870), 5 C.L.J. 73; Dobson v. Boothcran 

(1888), 15 Ont. 15.
(h) Dobson v. Bootheran (1888), 15 Ont. 15.
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On moving for an order for delivery of possession, it Possession, 
must be shewn that the defendant is in possession. No or­
der will be made against a tenant or third party in posses­
sion, not a party to the cause (t).

The judges of the High Court may, from time to time, Costs, 
make such rules respecting costs, in cases under this Act, as 
to them seem proper ; and the County Court Judge before 
whom any such case is brought, may, in his discretion, 
award costs therein, according to any such rule then in 
force, and if no such rule is in force, reasonable costs, in his 
discretion, to the party entitled thereto ; and in case the 
party complaining is ordered to pay costs, execution may 
issue therefor, out of the County Court, as in other cases in 
the County Court, where an order is made for the payment 
of costs(j).

A successful tenant in an application by the landlord for 
possession may be deprived of costs, if it appears he is not 
acting in good faith (A:).

It is provided by section 6 of the Ontario Act, that Appeal, 
where a writ of possession has been issued, the High Court 
or a judge thereof, may, on motion, within three months 
after the issue of the writ, command the Judge to send up 
the proceedings and evidence in the case to the Court, cer­
tified under his hand, and the Court may examine into the 
proceedings, and, if the Court finds cause, may set aside 
the same, and may, if necessary, order a writ to issue to the 
sheriff, commanding him to restore the tenant to his posses­
sion, in order that the question of right, if any appears, 
may be tried, as in ordinary actions for the recovery of 
land(i).

(t) McKenzie v. Wiggins (1803), 2 Ch. Ch. 301.
(/) R.8.O. (1807), c. 171, 8. 7; R.S.B.C. (1807), c. 182, b. 8;

R.S. Man. (1002), c. 93, s. 19.
(k) Russell v. Murray (1002), 34 N.S.R. 548.
(l) R.8.B.C. (1807), c. 182, b. 7; R.S.N.S. (1807), c. 174, b. 6;

R.8. Man. (1902), c. 93, a. 18.
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Nova Scotia.

Proceeding
before
justices.

An application under this section may be properly made 
to a Divisional Court(m).

Under this section the tenant is not entitled to have the 
proceedings removed into the High Court, until a writ of 
possession has been issued. The Act is intended to afford 
a speedy and simple method of obtaining possession, and if 
the tenant were allowed to make his application before the 
writ was issued, it would open the door to delays which it 
was the object of the Act to prevent (w).

In Nova Scotia it has been held that there is no appeal 
from the decision of the County Court in an application for 
a warrant of possession against a tenant for overholding, 
that proceeding not being an “action” within the meaning 
of the interpretation clause of the Judicature Act, which is 
the proper guide to the meaning of the word, when used in 
the County Court Act(o).

Nothing in the Act contained shall in any way affect the 
powers of any judge or judges of the High Court under sec­
tions 26, 27 and 28 of The Act respecting the Law of Land­
lord and Tenant (p), or shall prejudice or affect any other 
right, or right of action, or remedy which landlords may 
possess in any of the cases herein provided for(g).

Provision is made by section 16 of the Statute 11 George 
II., chapter 19, whereby application may be made to two or 
more justices of the peace, who may, in certain cases where 
the tenant has deserted the premises, and there is no suffi­
cient distress on the premises for rent in arrear, put the 
landlord in possession.

(m) In re Scottish Ontario and Manitoba Land Co. (1891), 21 
Ont. 670.

(n) In re Warbrick and Rutherford (1903), 0 Ont. L.R. 430, 
per Street, J.

(o) Hill v. Hearn (1896), 29 N.S.R. 25; but now see interpre­
tation clause County Court Act, R.S., 1900. In Manitoba, provision 
is made for an appeal by the Act R.S. Man. (1902), c. 93, s. 18.

ip) R.S.O. (1897), c. 170.
(g) Section 9.
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This section, as re-enacted in British Coluinbia(r), is as 
follows :—

30. And whereas landlords are often sufferers by tenants run- n Geo. n 
ning away in arrear and not only suffering the demised premises to c. 19, s. 16. 
lie uncultivated without any distress thereon, whereby their land­
lords might be satisfied for the rent arrear, but also refusing to 
deliver up the possession of the demised premises, whereby the 
landlords arc put to the expense and delay of recovering in eject­
ment: be it enacted:

That if any tenant holding any lands, tenements, or heredita­
ments at a rack rent, or where the rent reserved shall be full three- 
fourths of the yearly value of the demised premises who shall be in 
arrear for one year’s rent, shall desert the demised premises and 
leave the same uncultivated and unoccupied, so as no sufficient dis­
tress can be had to countervail the arrears of rent, it shall be lawful 
for two or more Justices of the Peace of the county, district, or 
place, at the request of the landlord or his bailiff, or agent, to go 
upon and view the same, and to affix, or cause to be affixed, on the 
most conspicuous part of the premises, notice in writing what day 
(not less than fourteen days thereafter) they will return to take 
a second view thereof: And if upon such second view the tenant, 
or some person on his behalf, shall not appear, and pay the rent in 
arrear, or there shall not be sufficient distress upon the premises, 
then the said Justices may put the landlord into the possession of 
the said demised premises, and the lease thereof to such tenant, as 
to any demise therein contained only, shall from thenceforth become 
void.

It is further provided “that such proceedings shall be 
subject to review in a summary way by any judge of the 
Supreme Court of British Columbia, who is hereby empow­
ered to order restitution to be made to such tenant, together 
with his expenses and costs, to be paid by the landlord, or 
to make such order as he shall think fit; and in case the 
judge shall affirm the act of the said justices, he may award 
such costs of appeal in favour of the landlord as may seem 
just”(«).

(r) R.8.B.C. (1897), c. 110, a. 30.
(«) 11 Geo. IL, c. 19, a. 17; R.S.B.C. (1897), c. 110, a. 31.
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Ontario.

British
Columbia.

Summons to 
tenant to 
shew cause.

These sections have been repealed in Ontario by the 
Statute Law Revision Act, 1902(1).

In British Columbia it is further provided by sections 
13 and 14 of the Overholding Tenant’s Act(u), as follows—

13. In case a tenant fails to pay his rent within seven days of 
the time agreed on, or if the tenant make default in observing any 
covenant term or condition of his tenancy, such default being of 
such a character as to entitle the landlord to re-enter or to deter­
mine the tenancy, and wrongfully refuse or neglect, upon demand 
made in writing to pay the rent or to deliver up the premises de­
mised, which demand shall be served upon the tenant, or upon some 
grown up person upon the premises, or if the premises be vacant, 
be affixed to the dwelling or other building upon the premises, or 
upon some portion of the fences thereon, or if the tenant make de­
fault in observing any covenant, term, or condition of his tenancy, 
such default being of such a character as to entitle the landlord to 
re-enter or to determine the tenancy, the landlord or his agent, may 
apply to the Registrar of the County Court of the county in which 
said premises are situate or partly situate, upon affidavit setting 
forth the terms of the demise or occupancy, the amount of rent in 
arrear, and the time for which it is so in arrear, producing the 
demand made for the payment of rent or delivery of the possession, 
and stating the refusal of the tenant to pay the rent or deliver up 
possession, and the answer of said tenant, if any answer were made, 
and that the tenant has no right to set-off or reason for withholding 
possession, or setting forth the covenant, term, or condition in per­
formance of which default has been made, and the particulars of 
such forfeiture, and upon such filing the Registrar shall cause to 
be issued from the said County Court a summons calling upon such 
tenant, three days after service, to shew cause why an order should 
not be made for delivering up possession of the premises to the 
landlord, which summons shall be served in the same manner as the 
demand. Upon return of said summons, the Judge or acting Judge 
of said Court shall hear the parties on the evidence they may adduce 
upon oath, and make such order, either to confirm the tenant in 
possession or to deliver up possession to the landlord, as the facts 
of the case shall warrant, and in case the order be made for the 
tenant to deliver up possession and he refuse, then a bailiff of the 
said County Court shall, with such assistance as he may require, 
forthwith proceed under said order to eject and remove the said

(t) 2 Edward VII., c. 1, s. 2. 
(«) R.S.B.C. (1897), c. 182.
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tenant, together with all goods and chattels that he may have on or 
about the premises, and make the rent in arrears

(a) Provided that if any tenant, in case the default be simply 
for non-payment of rent, before the execution of the order, pay the 
rent in arrear and all costs, the said proceedings shall be stayed 
and the said tenant may continue in possession ns of his former 
tenancy:

(b) Provided also that in case the premises in question be 
vacant, or the tenant be not found in possession or if in possession 
and he refuse, on demand made in the presence of a witness to ad­
mit the bailiff, the latter, after a reasonable time has been allowed 
to the tenant or person in possession to comply with the demand 
for admittance, may force open any outer door in order to gain an 
entrance, and may also force any inner door for the purpose of 
ejecting the tenant or occupant and giving proper possession of the 
premises to the landlord or his agent.

14. The said Judge referred to in the last preceding section 
may award such costs as he may see fit, and as the circumstances 
of the case may warrant, to the landlord or to the tenant, as the 
case may be, which cost may be added to the costs of the levy for 
rent, if any such shall or can be made or may be recovered by action 
against the tenant in the proper Court.

In Manitoba, provisions have been made similar to those 
contained in the sections just quoted(v).

In the North-West Territories, it is provided by section 
469 of the Judicature Ordinance (w), as follows:—

469. Proceedings commenced by originating summons in the 
Supreme Court of Judicature in England may be so commenced 
under this Ordinance unless otherwise provided, and proceedings by 
a landlord to recover possession of demised premises from an over­
holding tenant may be so commenced.

Manitoba.

North-West
Territories.

(v) R.S. Man. (1902), c. 93, s. 29 ci acq. 
(u>) C.O..N.W.T., c. 21.
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SECTION HI.

ACTION OF EJECTMENT.

Instead of taking summary proceedings for the recovery 
of possession, a landlord may proceed by action ; and if he 
seeks to recover mesne profits, double rent, double value, or 
arrears of rent, or other relief, he must proceed by action, 
as the relief by summary proceedings is confined to the re­
covery of possession (re).

An action for the recovery of land must be brought, in 
Ontario, in the High Court of Justice, except in the follow­
ing cases where it may be brought in a County Court :

(1) Where the value of the land does not exceed
$200(i/).

(2) Where the rent, or the yearly value of the land does 
not exceed $200, and,

(o) The term of tenant has expired, or has been deter­
mined by a legal notice;

(6) Where the rent is sixty days in arrear, and the land­
lord has by law the right to re-enter for non-payment 
thereof (z).

In such cases the County Court has and may exercise 
the same powers as may be exercised by the High Court.

In Ontario, it is provided by Consolidated Rule 529 that, 
in actions for the recovery of land, the place of trial, to be 
named in the statement of claim, shall be the county town 
of the county in which the land is situate, and the action 
shall be tried at the place so named unless otherwise ordered 
by a court or a judge upon the application of either party.

By the County Court Act (a), actions for the recovery

(*) Sec Allan v. Rogera (1855), 13 U.C.R. 166.
(y) R.R.O. (1897), c. 65, a. 22, a.-a. 8.
(*) R.S.O. (1897), c. 55, a. 27.
(a) R.8.O. (1897), c. 55, a. 36.
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of land, or for trespass or injury to land, are to be brought 
and tried in the county where the land lies.

An action to cancel a lease of a mining location, and to 
restrain the defendant from entering thereon, is not an 
action for the recovery of land(6).

In actions in the High Court for the recovery of land, 
although the trial must, unless otherwise ordered, be held in 
the county where the land is situate, the writ of summons 
may be issued in any country(c).

In Ontario, an action for the recovery of land is com­
menced by the issue of a writ of summons in the ordinary 
form, which may be specially endorsed, with or without a 
claim for rent or mesne profits, as follows :

“The plaintiff’s claim is to recover possession of lot No.
— in the----- concession of the township, of-------in the
county of ---------which was let by the plaintiff to the
defendant for a term of----- years from the-------day of
----- 19—, which term has expired (or as the case may be).

“The plaintiff also claims $-----  for mesne profits,
arrears of rent (or as ihe case may be).

“Place or trial, Chatham'’(d).
Where a writ is thus specially endorsed, a motion may 

be made after appearance for final judgment (e).
In an action by a landlord for possession, it is not neces­

sary to make sub-tenants in actual possession parties 
defendant, and a judgment for possession may be given

(6) Kendall v. Emat (1894), 10 P.R. 57.
(c) Canada Permanent Loan and Ravings Co. v. Foley (1883), 

9 P.R. 273.
(d) Con. Rule 138 (Ont.). Mesne profits are the profits of an 

estate which accrue to a tenant in possession intermediate between 
two dates, particularly the commencement and the termination of a 
possession held without right, and hence include claims for use and 
occupation, double value, and double rent.

(e) Con. Rule 603 (Ont.).

Endorse-

Parties.
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against the tenant under which the sub-tenant must go 
out(/).

In an action for the recovery of the possession of land 
by a landlord against his tenant, the landlord is entitled in 
certain cases to an order requiring the tenant to give a bond 
for security for costs and damages. This is provided by 
sections 26, 27 and 28 of the Landlord and Tenant's 
Act(g), which arc as follows :

26. In case ( 1 ) the term or interest of any tenant of any lands, 
tenements or hereditaments, holding the same under a lease or agree 
ment in writing for any term or number of years certain, or from 
year to year, expires or is determined either by the landlord or 
tenant by regular notice to quit; and (2) in case a lawful demand 
of possession in writing, made and signed by the landlord or his 
agent, is served personally upon the tenant, or any person holding 
or claiming under him, or is left at the dwelling house or usual 
place of abode of such tenant or person ; and (3), in case such ten­
ant or person refuses to deliver up possession accordingly, and the 
landlord thereupon proceeds by action for recovery of possession, he 
may, at the foot of the writ of summons, address a notice to such 
tenant or person requiring him to find such security, if ordered hy 
the Court or a Judge, and for such purposes ns are hereinafter next 
specified.

27. Upon appearance of the party or in case of non-appearance 
then on making and filing an affidavit of service of the writ and 
notice, and on the landlord’s producing the lease or agreement, or 
some counterpart or duplicate thereof, and proving the execution of 
the same by affidavit and upon affidavit that the premises have been 
actually enjoyed under such lease or agreement, and that the inter­
est of the tenant has expired or been determined by regular notice 
to quit (as the case may be), and that possession has been lawfully 
demanded in manner aforesaid, the landlord may apply to the Court 
or a Judge for a rule or summons for such tenant or person to shew 
cause, within a time to be fixed by the Court or Judge on a con­
sideration of the situation of the premises, why such tenant or per­
son should not enter into a bond by himself and two sufficient sure­
ties, in a reasonable sum, conditioned to pay the costs and damages 
which may be recovered by the plaintiff in the action, and the Court 
or Judge, upon cause shewn or upon affidavit of the service of the

(f) Synod of Toronto v. Fisken ( 1899), 29 Ont. 738.
(g) R.8.O. (1897), c. 170.
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rule or summon» in case no cause is shewn, may make the same 
absolute in whole or in part, and order such tenant or person within 
a time to be fixed, upon a consideration of all the circumstances, to 
give such bond to the plaintiff with such conditions and in such 
manner as may be specified in the said rule or summons, or the part 
of the same so made absolute.

28. In case the party neglects or refuses to comply with such Non-com- 
rule or order, and gives no ground to induce the Court or Judge to pliance. 
enlarge the time for obeying the same, then the lessor or landlord, 
upon filing an affidavit that such rule or order has been made and 
served and not complied with, may sign judgment for the recovery 
of possession and costs of suit.

In Manitoba similar provisions have been made(/t).
No action or other proceeding shall be commenced upon 

the bond given for security for costs after six months from 
the time when the possession of the premises or any part 
thereof has been actually delivered to the landlord(i).

It is provided by statute that every tenant, to whom a Notice of 
writ in an action for the recovery of land has been wnt’ 
delivered, or to whose knowledge it comes, shall forthwith 
give notice thereof to his landlord, or to his bailiff or 
receiver, and if he omits so to do, he shall forfeit to the per­
son of whom he holds, the value of three years’ improved 
or rack rent of the premises demised or holden in the pos­
session of such tenant, to be recovered by action in any 
Court having jurisdiction for the amount (j).

It is also provided that every tenant in possession who 
is not also tenant of the freehold, and who is served with a 
writ of summons in an action for the recovery of dower, 
shall forthwith give notice thereof to his landlord or other 
person under whom he entered into possession, under the 
penalty of forfeiting the value of three years’ improved 
rent of the premises in the possession of the tenant to the

(h) R.S.M. (1902), c. 93, sa. 5, 6, 7, 8.
(♦) R.S.O. (1897), c. 170, a. 29; R.8.M. (1902), c. 93, a. 10.
(j) R.8.O. (1897), c. 170, a. 19; R.S. Man. (1902), c. 93, a. 3.
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person under whom he entered into possession to be recov­
ered by action in the High Court(fc).

Any person not named as a defendant in a writ for the 
recovery of land, may, without leave, appear and defend, 
by filing with his appearance an affidavit stating that he 
is in possession, either by himself or his tenant, as the case 
may be, and if the possession is by his tenant, that the 
defendant named in the writ is his tenant(i).

A person who enters an appearance to defend an action 
for the recovery of land as landlord, in respect of property 
whereof he is in possession in person or by his tenant, shall 
state in his appearance that he appears as landlord (m).

Such an appearance is to be entitled in the action ; and 
the landlord so appearing is to give notice thereof forth­
with, and in subsequent proceedings hé is to be named as a 
party defendant ; if he fails to give notice of appearance, 
the plaintiff may proceed as in case of non-appearance!»).

Any person appearing to a writ for the recovery of land 
may limit his defence to a part only of the land, describing 
the part with reasonable certainty in his appearance, or in 
a notice to be served within four days after appearance(o).

A defendant in an action for the recovery of land who 
is in possession by himself or his tenant, need not plead his 
title, unless his defence depends on an equitable estate or 
right, or he claims relief upon any equitable ground against 
any right or title asserted in the plaintiff ; but, except in 
these cases, it shall be sufficient to state by way of defence 
that he is so in possession, and he may rely upon any 
ground of defence which he can prove(p).

(Jfc) R.S.O. (1867), c. 67, s. 3; see also U.S.O. (1897), c. 285, 
s. 15 (2).

(l) Con. Rule 180) R.S.M. (1902), c. 40, s. 210.
(m) Con. Rule 182 (Ont.).
(n) Con. Rule 183 (Ont.).
(o) Con. Rule 184 (Ont.). See Form in Part V.
(p) Con. Rule 286 (Ont.).
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The plaintiff must allege in his statement of claim the 
material facts on which he relies to prove his title(q). Thus, 
where it was alleged that by virtue of certain deeds the 
plaintiff was entitled to the possession of the land, without 
stating the purport of the deeds, or the plaintiff’s pedigree, 
or shewing the devolution of title by which the land in ques­
tion became vested in the plaintiff, the pleading was held 
to be embarrassing(r).

Likewise, a statement of claim which merely alleged that 
the plaintiff had been wrongfully dispossessed of the land 
by the defendant, was set aside for not shewing the plain­
tiff’s interest in the land(s).

A defendant is entitled to particulars shewing the chain Particulars, 
of relationship on which the plaintiff relies to establish his 
heirship (t).

A defendant in ejectment relying upon a lease to a third 
person as shewing title out of the plaintiff, need not shew 
an entry by the lessee under the lease, for until some one 
else be shewn in possession, holding out the lessee, he must 
be regarded as possessed of the term(u).

Where the plaintiff recovered judgment and sold the 
land under it, and afterwards executed a lease under which 
defendant continued in possession, it was held that what­
ever the defendant’s original title was, it was extinguished 
by the sale under plaintiff’s judgment and his subsequent 
taking under the lease, thereby recognizing plaintiff’s title 
as landlord(v).

(g) Con. Rule 268 (Ont.).
(r) Philliph v. Phillips (1878), 4 Q.B.D. 127; Davis v. James 

(1884), 26 Ch. D. 778; Jones v. Curling (1884), 13 Q.B.D. 262.
(s) O'Connor v. O'Hara (1870), 8 L.R. Ir. 249; see also Lyell 

v. Kennedy (1889), 20 Ch. D. 491; 8 App. Cas. 217.
(t) Palmer v. Palmer, [1892] 1 Q.B. 319.
(u) Doe d. King’s College v. Kennedy (1848), 5 U.C.R. 577.
(v) McDonald v. Arbuckles (1890), 22 N.S.R. 67.
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Where a lessee took a lease of premises for two years, 
and covenanted to leave the premises without notice at the 
end of that time, it was held that on ejectment brought by 
the lessor at the end of the term the lessee could not set up 
a former lease to him for a longer period(ui).

(id) Doe d. Wimburn v. Kent (1837), 5 0.8. 437.



CHAPTER XXX.

LIMITATION OF ACTIONS FOR POSSESSION.

The time within which an action must be brought to 
recover possession of land is governed in Ontario by the 
Real Property Limitation Act (a).

This Act is taken from the Imperial statute, 3 & 4 
William IV., chapter 27, as modified by 37 and 38 Victoria, 
chapter 57.

It is provided by section 4 of the Ontario Act as follows :
4. No person shall make an entry or distress or bring any action Ten years, 

to recover any land or rent, but within ten years next after the time 
at which the right to make such entry or distress, or to bring such 
action, first accrued to some person through whom he claims; or if 
such right did not accrue to any person through whom he claims, 
then within ten years next after the time at which the right to make 
such entry or distress, or to bring such action, first accrue to the 
person making or bringing the same (b).

(a) R.8.O. (1897), c. 133;
In England, by 3 & 4 Will. IV. (Imp.), c. 27; and 37 & 38 Viet.

( Imp. ), c. 57 ;
In Nova Scotia, by R.S.N.S. (1900, c. 167;
In Manitoba, by R.S.M. (1902), c. 100;
In British Columbia, by R.S.B.C. (1897), c. 123;
In the Northwest Territories, by C.O.,N.W.T., c. 31, s. 2.

(b) 3 & 4 Will. IV. (Imp.), c. 27, s. 2, the period was originally 
20 years and was afterwards reduced to 12 years by 37 & 38 Viet.
(Imp.), c. 57, s. 1.

In Nova Scotia, R.S.N.S. (1900), c. 167, s. 9, the period is 20 
years.

In Manitoba, R.S.M. (1902), c. 100, s. 4, the period is 10 years.
In British Columbia, R.S.B.C. (1897), c. 123, s. 16, the period 

is 80 years.
In the Northwest Territories, the provisions of The Real Pro­

perty Limitation Act, 1874, being chapter 57 of the Statutes of the 
Imperial Parliament, passed in the thirty-seventh and thirty-eighth 
years of Her Majesty’s reign, have been declared to be in force 
and to have been in force in the Territories since the passing thereof:
C.O.,N.W.T., c. 31, s. 2.

BELL—42
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DETERMINATION OP THE RELATIONSHIP.

(o) R.S.O. (1807), c. 133, s. 6, s.-i
(d) Rub-section 2 of section 5.
(e) Sub-section 3 of section 5.

T
In the construction of the Act, the time when the right 

to make an entry or distress, or bring an action to recover 
any land or rent, shall be deemed to have first accrued, is 
governed by section 5.

Where the person claiming such land or rent, or some 
person through whom he claims, has in respect of the estate 
or interest claimed, been in possession or in the receipt of 
the profits of such land, or in the receipt of such rent, and 
has while entitled hereto, been dispossessed, or has discon­
tinued such possession or receipt, then such right shall be 
deemed to have first accrued at the time of such disposses­
sion or discontinuance of possession, or at the last time at 
which any such profits or rent were or was so received(c).

Where the person claiming such land or rent, claims the 
estate or interest of some deceased person who continued in 
such possession or receipt, in respect of the same estate or 
interest, until the time of his death, and was the last per­
son entitled to such estate or interest who was in such pos­
session or receipt, than such right shall be deemed to have 
first accrued at the time of such death (d).

Where the person claiming such land or rent, claims in 
respect of an estate or interest in possession, granted, ap­
pointed, or otherwise assured by any instrument other than 
a will, to him or some person through whom he claims, by a 
person being in respect of the same estate or interest, in the 
possession or receipt of the profits of the land, or in receipt 
of the rent and no person entitled under such instrument 
has been in possession or receipt, then such right shall be 
deemed to have first accrued at the time at which the person 
claiming as aforesaid, or the person through whom he 
claims, became entitled to such possession or receipt by vir­
tue of such instrument(e).
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In the ease of lands granted by the Crown, of which the Wild lands, 

grantee, his heirs or assigns, by themselves, their servants 
or agents, have not taken actual possession by residing upon 
or cultivating some portion thereof, and in case some other 
person not claiming to hold under such grantee has been in 
possession of such land, such possession having been taken 
while the land was in a state of nature, then unless it can be 
shewn that such grantee, or such person claiming under 
him, while entitled to the lands, had knowledge of the same 
being in the actual possession of such other person, the 
lapse of ten years shall not bar the right of such grantee, or 
any person claiming under him, to bring an action for the 
recovery of such land, but the right to bring an action shall 
be deemed to have accrued from the time that such knowl­
edge was obtained ; but no such action shall be brought or 
entry made after twenty years from the time such posses- 20 years, 
sion was taken as aforesaid (^)-

When any person is in possession or in receipt of the Detcrmina- 
profits of any land, or in receipt of any rent by virtue of a ka”e.°f 
lease in writing, by which a rent amounting to the yearly 
sum of $4 or upwards is reserved, and the rent reserved by 
such lease has been received by some person wrongfully 
claiming to be entitled to such land or rent in reversion 
immediately expectant on the determination of such lease, 
and no payment in respect of the rent reserved by such 
lease has afterwards been made to the person rightfully en­
titled thereto, the right of the person entitled to such land 
or rent, subject to such lease, or of the person through 
whom he claims, to make an entry or distress, or to bring an 
action after the determination of such lease, shall be 
deemed to have first accrued at the time at which the rent 
reserved by such lease was first so received by the person 
wrongfully claiming as aforesaid, and no such right shall

(f) Sub-section 4 of section 5.
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be deemed to have first accrued upon the determination of 
such lease to the person rightfully entitled(g).

Where any person in possession or in receipt of the 
profits of any land, or in receipt of any rent as tenant from 
year to year or other period, without any lease in writing, 
the right of the person entitled subject thereto, or of the 
person through whom he claims, to make an entry or dis­
tress, or to bring an action to recover such land or rent, 
shall be deemed to have first accrued at the determination 
of the first of such years or other periods, or at the last time 
when any rent payable in respect of such tenancy was 
received, which ever last happened (ft).

Where any person is in possession or in receipt of the 
profits of any land, or in receipt of any rent, as tenant at 
will, the right of the person entitled subject thereto, or of 
the person through whom he claims, to make an entry or 
distress, or to bring an action to recover such land or rent, 
shall be deemed to have first accrued either at the deter­
mination of such tenancy, or at the expiration of one year 
next after the commencement of such tenancy, at which 
time such tenancy shall be deemed to have determined(i).

But a mortgagor or cestui que trust shall not be deemed 
to be a tenant at will of his mortgagee or trustee(j).

Where the person claiming such land or rent, or the 
person through whom he claims, has become entitled, by 
reason of any forfeiture or breach of condition, then such 
right shall be deemed to have first accrued when such 
forfeiture was incurred or such condition broken (ft).

Where any right to make an entry or distress, or to 
bring an action to recover any land or rent by reason of any

(«7) Sub-section 5 of section 5.
(h) Sub-section (J of section 5.
(i) Sub-section 7 of section 5.
(/) Sub-section 8 of section 6.
(k) Sub-section 9 of section 5.
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forfeiture or breach of condition, has first accrued in 
respect of any estate or interest in reversion or remainder, 
and the land or rent has not been recovered by virtue of 
such right, the right to make an entry or distress, or to 
bring an action to recover such land or rent, shall be 
deemed to have first accrued in respect of such estate or 
interest at the time when the same became an estate or 
interest in possession as if no such forfeiture or breach of 
condition had happened (1).

Where the estate or interest claimed is an estate or Future 
interest in reversion or remainder, or other future estate or 
interest, and no person has obtained the possession or 
receipt of the profits of such land or the receipt 
of such rent, in respect of such estate or interest, then 
such right shall be deemed to have first accrued at the 
time at which such estate or interest became an estate or 
interest in possession(m).

A right to make an entry or a distress, or to bring an 
action to recover any land or rent, shall be deemed to have 
first accrued, in respect of an estate or interest in reversion 
or remainder, or other future estate or interest, at the time 
at which the same became an estate or interest in possession 
by the determination of any estate or estates in respect of 
which such land has been held, or the profits thereof or such 
rent have been received, notwithstanding that the person 
claiming such land or rent, or some person through whom 
he claims, has at any time previously to the creation of the 
estate or estates which have determined, been in the posses­
sion or receipt of the profits of such land, or in receipt of 
such rent(n).

If any person last entitled to any particular estate on Ten years, 
which any future estate or interest was expectant has not

(I) Sub section 10 of section 5.
(w) Sub-section 11 of section 5.
(n) Sub-section 12 of section 5.
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been in the possession or receipt of the profits of such land 
or in receipt of such rent, at the time when his interest 
determined, no such entry or distress shall be made and no 
such action shall be brought by any person becoming en­
titled in possession to a future estate or interest, but within 
ten years next after the time when the right to make an 
entry or distress, or to bring an action for the recovery of 
such land or rent, first accrued to the person whose interest 

Five years, has so determined, or within five years next after the time 
when the estate of the person becoming entitled in posses­
sion has become vested in possession, whichever of those two 
periods is the longer(o).

If the right of any such person to make such entry or 
distress, or to bring any such action, has been barred under 
this Act, no person afterwards claiming to be entitled to the 
same land or rent in respect of any subsequent estate or 
interest under any deed, will or settlement executed or tak­
ing effect after the time when a right to make an entry or 
distress, or to bring an action for the recovery of such land 
or rent, first accrued to the owner of the particular estate 
whose interest has so determined as aforesaid, shall make 
any such entry or distress, or bring any such action, to re­
cover such land or rent(p).

Where the right of any person to make an entry or dis­
tress, or to bring an action to recover any land or rent to 
which he has been entitled for an estate or interest in pos­
session, has been barred by the determination of the period 
limited by the Act which is applicable in such case, and 
such person has, at any time during the said period, been 
entitled to any other estate, interest, right or possibility in 
reversion, remainder or otherwise, in or to the same land or 
rent, no entry, distress or action shall be made or brought

(o) Sub-section 1 of section 6.
(p) Sub-section 2 of section 6.
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by such person, or any person claiming through him, to 
recover such land or rent in respect of such other estate, 
interest, right or possibility, unless in the meantime such 
land or rent has been recovered by some person entitled to 
an estate, interest or right which has been limited or taken 
effect after or in defeasance of such estate or interest in 
possession {q).

For the purposes of the Act, an administrator claiming Administra- 
the estate or interest of the deceased person of whose tion' 
chattels he has been appointed administrator, shall be 
deemed to claim as if there had been no interval of time be­
tween the death of such deceased person and the grant of 
the letters of administration(r).

No person shall be deemed to have been in possession of 
any land within the meaning of the Act, merely by reason 
of having made an entry thereon (*).

No continual or other claim upon or near any land shall 
preserve any right of making an entry or distress, or of 
bringing an action(<).

No descent cast, discontinuance or warranty, which has 
happened or been made since the first day of July, 1834, or 
which may hereafter happen to be made, shall toll or defeat 
any right or action for the recovery of land(u).

Where any one or more of several persons entitled to Tenante in 
any land or rent as coparceners, joint tenants, or tenants common- 
in common have been in possession or receipt of the entirety, 
or more than his or their undivided share of such land, or 
of the profits thereof or of such rent, for his or their own 
benefit, or for the benefit of any person or persons other 
than the persons entitled to the other share or shares of the

(g) Sub section 3 of section 6.
(r) Section 7.
(•) Section 8.
( t ) Section 9.
(u) Section 10.



664 DETERMINATION OP THE RELATIONSHIP.

PosHCHflion 
of relation.

Acknowledg-

Title ex­
tinguished.

same land or rent, such possession or receipt shall not be 
deemed to have been the possession or receipt of or by such 
last mentioned person or persons, or any of them(v).

Where a relation of the persons entitled as heirs to the 
possession, or receipt of the profits of any land, or to the 
receipt of any rent, enters into the possession or receipt 
thereof, such possession or receipt shall not be deemed to be 
the possession or receipt of or by the persons entitled as 
heirs(ty).

Where any acknowledgment of the title of the person 
entitled to any land or rent has been given to him or to his 
agent in writing, signed by the person in possession or in 
receipt of the profits of such land, or in the receipt of such 
rent, such possession or receipt of or by the person by whom 
such acknowledgment was given shall be deemed, according 
to the meaning of the Act, to have been the possession or 
receipt of or by the person to whom or to whose agent such 
acknowledgment was given at the time of giving the same, 
and the right of such last mentioned person, or of any per­
son claiming through him, to make an entry or distress or 
bring an action to recover such land or rent, shall be deemed 
to have first accrued at and not before the time at which 
such acknowledgment, or the last of such acknowledgments, 
if more than one, was given(x).

The receipt of the rent payable by any tenant from 
year to year, or other lessee, shall, as against such lessee or 
any person claiming under him, but subject to the lease, be 
deemed to be the receipt of the profits of the land for the 
purpose of the Act(y).

At the determination of the period limited by the Act to 
any person for making an entry or distress, or bringing any

(v) Section 11. 
(to) Section 12. 
(») Section 13. 
(y) Section 14.
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action, the right and title of .such person to the land or rent 
for the recovery whereof such entry, distress or action 
respectively might have been made or brought within such 
period, shall be extinguished («).

If at the time at which the right of any person to make Disability, 
an entry or distress, or to bring an action to recover any 
land or rent, first accrues as in sections 4, 5, and 6, men­
tioned, such person is under any of the disabilities herein 
after mentioned( that is to say) infancy, idiotcy, lunacy, or 
unsoundness of mind, then such person, or the person claim­
ing through him, notwithstanding that the period of ten 
years or five years (as the case may be) limited by the Act 
has expired, may make an entry or a distress, or bring an 
action, to recover such land or rent at any time within five Five years 
years next after the time at which the person to whom such aftcr- 
right first accrued ceased to be under any such disability, 
or died, whichever of those two events first happened(a).

No entry, distress, or action, shall be made or brought 20 years 
by any person, who at the time at which his right to make in a11' 
any entry or distress, or to bring an action to recover any 
land or rent first accrued, was under any of the disabilities 
hereinbefore mentioned, or by any person claiming through 
him, but within twenty years next after the time at which 
such right first accrued, although the person under dis­
ability at such a time may have remained under one or 
more of such disabilities during the whole of such twenty 
years, or although the term of five years from the time at 
which he ceased to be under any disability, or died, may 
not have expired(6).

Where any person is under any of the disabilities here- Death under 
inbefore mentioned, at the time at which his right to make disablllty

(z) Section 15.
(a) Section 43.
(b) Section 44.
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an entry or distress, or to bring an action to recover any 
land or rent first accrues, and departs this life without 
having ceased to be under any such disability, no time 
to make an entry or distress, or to bring an action to re­
cover such land or rent beyond the said period of ten 
years next after the right of such person to make an entry 
or distress, or to bring an action to recover such lands or 
rent, first accrued or the said period of five years next 
after the time at which such person died, shall be allowed 
by reason of any disability of any other person (c).

The “rent” recovery of which is barred by the 
Statute of Limitations, does not apply to the rent incident 
to the reversion under an ordinary lease(d).

Apart from express statutory provision, the Statute 
of Limitation^ does not run against the Crown, and it 
makes no difference that the land is vested in the Crown 
as trustee. Where, therefore, in ejectment by the Crown 
for land held as trustee for the University of Toronto, it 
appeared that defendant had held possession for twenty- 
seven years, the plaintiff was nevertheless held entitled to 
succeed (e).

In Ontario, the right of the Crown to bring an action 
for the recovery of land is limited by statute to sixty 
years after the right first accrued (/).

The statute does not run in favour of or against ad­
joining occupants of land while the fee is in the Crown. 
Thus, where the plaintiff and the defendant held the 
north and south halves of a lot respectively as lessees from 
the Crown, and the defendant entered and held possession

(e) Section 45.
(d) Grant v. Ellis (1841), 9 M. & W. 113; see chapter XII.
(e) Regina v. Williams (1800), 19 U.C.R. 397 ; ace al«o Attor­

ney-General v. Midland Railway Co. ( 1883), 3 Ont. 511 ; Doc d. 
West v. Howard ( 1837), 5 O.S. 462.

(f) 2 Edward VII. (1902), c. 1, e. 17.
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up to a certain line for more than twenty years, and the 
plaintiff had held the remainder for some sixteen years, 
and they then each obtained patents for their halves, and 
on discovering that the lot overran, and that the 
defendant’s fence encroached upon the other’s half lot, the 
plaintiff brought ejectment, it was held that he was en­
titled to recover, as the possession by defendant could not 
effect the title derived under the patent, and the statute 
did not run while the fee was in the Crown (gf).

Where a landlord placed a tenant in possession of land, 
and the tenant knowingly encroaches on a part of an ad­
joining lot, it was held that the tenant’s occupation of 
that part did not enure to create for the landlord a title 
to it(h).

Where a lessee of a lot had for more than twenty 
years, exercised acts of ownership over part of an adjoin­
ing lot, and claimed to have acquired title by possession 
to such part, it was held that a tenant taking in land ad­
jacent to his own by encroachment, must, as between 
himself and his landlord, be deemed prima facie to take 
it as part of the demised land, but that presumption 
will not prevail for the landlord’s benefit against third 
persons (i).

Where, in the case of a lease for a term of years, the 
lessor permits the lessee to continue during the term with­
out payment of rent, the statute does not begin to run 
against the lessor and those claiming under him until the 
determination of the lease (j).

(g) Jamieson v. Harker (1859), 18 U.C.R. 590; see also Dow- 
sett v. Cox (1859), 18 U.C.R. 694.

(h) Doe d. Smyth v. Leavens (1847), 3 U.C.R. 411.
(i) Itruyca v. Rose (1890), 19 Ont. 433; Doe d. Baddeley v. 

Massey (1851), 17 Q.B. 373.
(/) Liney v. Rose (1867), 17 U.C.C.P. 186; Doe v. Oxcnham 

(1840), 7 M. & W. 131, followed.

Encroach-

Determi na­
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The payment of taxes on the demised lands by the 
tenant is not the same as the payment of rent within the 
meaning of the Act, and is insufficient to keep alive the 
landlord’s right of entry where no rent is paid.

Thus, where a tenant agreed to pay as rent for certain 
premises the sum of $6 a month and taxes, and for some 
eighteen years remained in possession, paying the taxes 
and paying nothing else, and the tenant, after the expira­
tion of this period, gave to his landlord an acknowledg­
ment of the indebtedness for rent for the whole period, it 
was held that the payment of taxes was not the payment 
of rent within the meaning of the Real Property Limita­
tion Act, and that the tenant, although he had always 
intended to hold merely as a tenant, had acquired title by 
possession, and could not make himself liable, as for rent 
accruing after he had so acquired title, by giving to the 
landlord an acknowledgment of indebtedness in respect of 
rent(fc).

A notice to quit given within the statutory period does 
not save the landlord from being barred by the statute (1).

Where, during the time that the defendant was in pos­
session of land as caretaker or tenant at will, the owner 
put his cattle thereon to be fed and cared for by the de­
fendant, it was held that the produce of the land which 
the cattle ate was “profits” which the owner, by means of 
his cattle, took to himself for his own use and benefit, and 
as long as the cattle were upon the land, the defendant 
was not in exclusive possession, and the Statute of Limi­
tations did not begin to run in his favour(m).

(k) Finch v. Qilray (1889), 16 Ont. App. 484; followed in 
Coffin v. North American Land Co. (1890), 21 Ont. 80; Davis v. 
McKinnon (1871), 31 U.C.R. 564, discussed.

(l) Doe d. Ausman v. Minthome (1846), 3 U.C.R. 423.

(m) Rennie v. Frame (1898), 29 Ont. 586.
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Where a tenant occupied land for twelve years under 
an agreement that he would make improvements in lieu of 
rent, but no definite term was agreed on, it was held that 
such tenant could not set up a title under the Statute of 
Limitations, as the landlord might be said to be in receipt 
of “profits” of the land through their increase in value by 
reason of the improvements(m).

A mere visit to the occupant of land by the owner of Entry 
demised premises where he remains a day or two is not an statute 
entry on the land sufficient to stop the running of the b®gins to 
statute, although the occupant then orally acknowledges 
the title of such owner(o).

It has been held that where the owner entered on the 
land and pulled down an old fence and put up a new one, 
before the statute had given title to an occupant, such acts 
amounted to a sufficient entry and resumption of posses­
sion to give the statute a new starting point(p).

An entry on land by the owner, and an assertion of his 
right, and a verbal submission by the occupant and con­
sent on his part to remain as tenant to the owner, are suffi­
cient to create a new tenancy at will, and to give a fresh 
point of departure under the statute(q).

A person who occupies land with the permission of the Tenant at 
owner without more, is a tenant at will to such owner, and xul1" 
the statute does not begin to run in favour of such occu­
pant until the expiration of a year from his entry (r).

If a tenancy at will is determined, either by the acts of

(n) Workman v. Robb (1882), 7 Ont. App. 38».
(o) Brook v. Benneas (18»8), 2» Ont. 408; McCoxcan v. Arm- 

strong (1002), 3 Ont. L.R. 100.
(p) Coffin v. North American Land Co. (1801), 21 Ont. 80; see 

Henderson v. Henderson (1896), 23 Ont. App. 577.
(17) Smith v. Kcoirn (1881), 40 U.C.R. 103; see also Cooper v.

Hamilton (1881), 46 U.C.R. 502.
(r) Grant v. O'Hara (1882), 40 U.C.1L 277.
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McCowan v. 
Armstrong.

the parties, or by operation of law, as for example, by the 
death of the landlord, and the tenant at will continues in 
possession a new tenancy at will is deemed to arise by im­
plication. In such a ease, a new tenanc, at will arising or 
created after the statute has begun to run, operates as a 
fresh starting point for the running of the statute(s).

Where a tenant at will of a certain cottage remained in 
possession of it for a period of thirteen years, and during 
that time she paid no rent, though the landlord from time 
to time entered upon the premises and did repairs there­
on, it was held that such an entry did not operate in any 
way so as to determine the tenancy, there being no evidence 
that it took place against the tenant’s will, and that the 
tenant acquired a statutory title to the premises by the 
reason of the Real Property Limitation Act(t).

In McCouan v. Armstrong(u), the defendant was put 
by his father in possession of a farm in the autumn of 
1879. His father told him that he had bought the farm 
for him, but the defendant knew that what was done had 
not the effect of transferring the title to him, and was 
aware that it must be obtained either by conveyance or 
devise from his father. The father did not intend to 
divest himself of the ownership of the farm, but to leave 
himself free, in devising it, as he intended, to his son, to 
charge it with the payment of such sum as he might think 
it right to require him to pay. The defendant continued 
in possession of the farm until his father’s death, in 1900, 
occupying it for his own benefit, and having the exclusive 
enjoyment of the profits ; he paid no rent and rendered no 
service or other return for it, and gave no acknowledg-

(s) In re Defoe (1882), 2 Ont. 023; Smith v. Keoton (1881), 
46 U.C.R. 163; Cooper v. Hamilton (1881), 45 U.C.R. 602.

(<) Lynes v. Snaith, [1899] 1 Q.B. 456.
(u) McCowan v. Armstrong (1002), 3 Ont. L.R. 100.
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ment of his father’s title ; he also made valuable 
permanent improvements at his own expense. It was held 
that the title of the father had. long before his death, by 
force of the Real Property Limitation Act, become ex­
tinguished. The defendant became, upon his entry with 
the permission of his father, a tenant at will, and that 
tenancy never having in fact been determined, the 
father’s right to entry first accrued at the expiration of 
one year from the commencement of it under sub-section 
7 of section 5, and was barred at the expiration of eleven 
years.

Upon the expiration of the tenancy at will, the pos- tenancy 

session of the defendant became that of a tenant at suffer­
ance, and the running of the statute was not stopped by 
an entry, unless, before the statute had operated to extin­
guish the title of the testator, a new tenancy at will was 
created ; and this would have been the case, even if the 
tenancy at will had been put an end to in fact, and not 
merely by force of sub-section 7 of section 5 ; the effect of 
the sub-section is, that it is for the purposes of the statute 
only that the tenancy at will is to be deemed to be deter­
mined at the expiration of a year from the time when it 
began (t<).

It was held also that a visit made by the father to the 
son, within eleven years before action, when he lived with 
him on the farm for a few days was not an entry on the 
land, and did not put an end to the existing tenancy at 
will (to).

In 1879, and 1880, the farm was assessed in the name Asseiimmt. 
of the father as well as of the defendant, to the former as 
“freeholder,” and the latter as “owner,” and from 1880 
to 1899, to both as freeholders, and in 1882, this was done

(v) Ibid.
(to) Ibid.
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Acknowledg­
ment after 
title barred.

at the instance of the defendant, who also knew of the 
way in which the assessment was made in each of these 
years. It was held that this was not evidence of a new 
tenancy at will created within eleven years before the 
commencement of the action(x).

By an agreement in writing, made a few days after 
the death of the father, between the devisees and legatees 
under the father’s will, the defendant admitted and 
acknowledged that, although the farm was occupied by 
him, the father was at the time of his death the owner in 
fee simple of it, and agreed to abide by the will and to 
carry out the terms of it. By the will the father devised 
the farm to the defendant, charged with the payment of 
$4,000. This agreement was made before the will had 
been opened or the contents of it known to the defendant ; 
no doubt existed as to the validity of the will ; and the 
object of the agreement was, though this was not known 
by or communicated to the defendant, to get rid of any 
difficulty which might arise if the defendant asserted title 
to the fann under the Heal Property Limitation Act, but 
the defendant did not in fact know of his rights under that 
statute. It was held that, in these circumstances, the 
agreement was not, even when viewed as a family 
arrangement, binding on the defendant(*/).

It was held, also, that if there was any election by the 
defendant to take under the will, it was made under a 
mistake as to his rights; and besides if the agreement fell, 
what the defendant did which was relied on as being an 
election, being a part of the same transaction, must fall 
with it(z).

(ar) Ibid. ; Dor d. Bennett v. Turner (1840), 7 M. & VV. 220, 
and ( 1842), 9 M. & W. 043, distinguished.

(y) Ibid.; Fane v. Fane ( 1875), L.R. 20 Eq. 098, applied and 
followed.

(z) Ibid.
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In 1849, the plaintiff’s father, who owned a bloek of Caretaker 
400 acres of land, offered the plaintiff the choice of 100 °r t<nant 
acres, if he would live on it and take care of the remain­
ing 300 acres. The plaintiff selected the south half of lot 
1 in the 13th concession, and lived thereon, taking care 
of the residue of the block, till 1864, when he sold his 100 
acres and moved up to the north half of this lot 1, where 
he had resided ever since. The father died in 1877, hav­
ing devised the north half of this north half, to the 
defendant, another son, and the south half thereof to the 
plaintiff. The defendant claiming under the demise 
entered, whereupon the plaintiff' brought trespass, claim­
ing title by possession. It appeared that the plaintiff had 
erected buildings on the land in question, and cleared and 
cultivated it, taking the profits to his own use; and since 
1865, the lot had been assessed in his name, and he had 
paid the taxes thereon. The plaintiff occasionally visited 
his father and told him what improvements he was mak­
ing on the lot. The defendant swore that in 1871 he was 
sent by his father to the plaintiff to remonstrate with him 
for cutting timber and destroying the land, and to tell 
him that if he did not pay the taxes he would give the 
land to some one else ; and that the plaintiff promised to 
cut no more and to pay the taxes. It was held that the 
plaintiff held the land in question as tenant at will, not 
as caretaker or agent of his father ; that there had been no 
determination of the original tenancy, without which a 
new tenancy could not be created ; and that he was there­
fore entitled to recover (a).

An oral acknowledgment of title made during the ten Oral 
years will not save the statute ( b ) mentT^6^

(a) Ryan v. Ryan ( 1880), 4 Ont. App. 503.
(b) Doe d. Perry v. Henderson (1840), 3 U.C.R. 486.

UELL—43
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An acknowledgment is not sufficient under the statute 
unless it is given to the person entitled or his agent(c). 
An acknowledgment to a party’s trustee is sufficient to 
take a case out of the statute (d).

Where a mortgagor wrote to the mortgagee in answer 
to a demand for payment, “I will comply with your re­
quest as to the repayment of $500 I borrowed from you so 
many years ago, and until I pay the money I will execute 
anything you wish me to do for its security,” and there 
was evidence shewing that the only money ever lent to the 
mortgagor by the mortgagee was the sum so advanced on 
the mortgage, it was held that the acknowledgment was 
sufficient to take the ease out of the statute(e).

Where a jnortgagee in possession wrote, in 1871, to the 
holder of the equity of redemption as follows : “The 
amount due me in November, 1853, on your mortgages was 
as follows : (stating the amount) etc.; no part of that sum 
has since been paid to me, but the rents I have received 
have nearly kept down the interest,1 ’ it was held that 
there was a sufficient acknowledgment of title to give a 
new starting point to the statute from the date of the 
letterf/).

An acknowledgment in writing after the ten years will 
not revive a title which the ten years’ possession has extin­
guished (g).

Where the Statute of Limitations not merely bars the 
action, but divests the title to the land, or vests it in an-

(c) Rut tan v. Smith (1874), 35 U.C.R. 165.
(d) McIntyre v. Canada Co. (1871), 18 Gr. 367.
(e) Harwich v. Harwich (1874), 21 Gr. 39.
If) Miller v. Hrourn (1883), 3 Ont. 210; see also Cameron v. 

Grant (1890), 23 N.8.R. 50; 18 S.C.R. 716; Carsley v. McFarlane 
(1893), 26 N.8.R. 48.

(a) Doe d. Perry v. Henderson (1846), 3 U.C.R. 486; McDonald 
v. McIntosh (1850), 8 U.C.R. 388; McIntyre v. Canada Co. (1871), 
18 Gr. 367.
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other person, that person need not plead the statute as a 
defence; but the defendant must negative the payment of 
rent for the statutory period(h).

Possession of the land, in order to ripen into title and Continuous 
oust the real owner, must be uninterrupted during the PosaeaB,on- 
whole statutory period. If abandoned at any time the law 
will attribute it to the person having the title. Possession 
by a series of persons during the period, will bar the 
title, unless some of such persons were not in privity with 
their predecessors. Where one of two tenants in common 
had possession of the land as against his co-tenant, the 
bringing of an action in their joint names and the entry 
of judgments therein, gives a fresh right of entry to both, 
and interrupts the prescription accruing in favour of the 
tenant in possession («").

In an action of ejectment the defendant shewed pos­
session for twenty-four years. During the first ten of 
these years, the plaintiff had been under the disability of 
infancy, but the action was not brought until fourteen 
years after infancy had ceased. It was held the 
defendant’s possession had ripened into title good against 
all the world(j).

(A) Miller v. Wolfe (1807), 30 N.S.R. 277.
(<) Handley v. Archibald (1900), 32 N.S.R. 1; 30 S.C.R. 130.
(/) Shea v. Burchell (1893), 27 N.S.R. 235.



PART V.

FORMS.

SECTION L

LEASES, ETC.

NO I. Statutory Form of Lease.
(Ontario, R.S.O. (1897), c. 125.)

This indenture, made the -----  day of ----- , in the
year of our Lord one thousand nine hundred and ----- ,
in pursuance of the Act respecting Short Forms of Leases,
between----- of-------of the first part, and-------of------
of the second part.

Witnesseth, that in consideration of the rents, cove­
nants and agreements hereinafter reserved and contained 
on the part of the said party (or parties), of the second 
part, his (or their) executors, administrators and assigns, 
to be paid, observed and performed, he (or they) the said 
party (or parties) of the first part hath (or have) 
demised and leased, and by these presents do (or doth) 
demise and lease unto the said party (or parties) of the 
second part, his (or their) executors, administrators and 
assigns, all that messuage or tenement situate (or all that 
parcel or tract of land situate) lying and being (here 
insert a description of the premises with sufficient 
certainty).

To have and to hold the said demised premises for
and during the term of----- , to be computed from the
-----  day of----- one thousand nine hundred and------ ,
and from thenceforth next ensuing and fully to be com­
pleted and ended. Yielding and paying therefor yearly 
and every year during the said term hereby granted unto
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the said party (or parties) of the first part, his (or their) 
heirs, executors, administrators or assigns, the sum of
------ , to be payable on the following days and times, that
is to say: (on, etc.,) the first of such payments to become 
due and be made on the------ day of--------next.

The said (lessee) covenants with the said (lessor) to 
pay rent and to pay taxes, except for local improvements, 
and to repair reasonable wear and tear and damage by fire, 
lightning and tempest only excepted, and to keep up 
fences, and not to cut down timber, and that the said 
(lessor)may enter and view state of repair, and that the said 
(lessee) will repair according to notice in writing, reason­
able wear and tear, and damage by fire, lightning and 
tempest only excepted, and will not assign or sub-let with­
out leave, and that he will leave the premises in good 
repair.

Provided, that the lessee may remove his fixtures.
Provided, that in the event of fire, lightning or 

tempest, rent shall cease until the premises are rebuilt.
Proviso for re-entry by the said (lessor) on non-pay­

ment of rent or non-performance of covenants.
The said (lessor) covenants with the said (lessee) for 

quiet enjoyment.
In witness, etc.,
Signed, Sealed, etc.,

No. 2. Lease.
(British Columbia, R.S.B.C. (1897), c. 117.)

This Indenture made the----- day of-------one thou­
sand nine hundred and----- , in pursuance of the “Lease­
holds Act,” between (here insert the name of the parties, 
and recitals, if any), witnesseth that the said (lessor or 
lessors) doth (or “do”) demise unto the said (lessee or 
lessees) his (or ‘their”) executors, administrators and as­
signs, all, etc. (parcels) from the----- day of-------for the
term of----- thence ensuing, yielding therefor during the
said term the rent of (state the rent and mode of payment). 
In witness whereof the said parties hereto have hereunto 
set their hands and seals.
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No. 3. Memorandum of Lease.

(Manitoba, R.S.M. (1902), c. 148.)
I, A. B., of----- , being registered as owner, subject, how­

ever, to such incumbrances, liens and interests as are noti­
fied by memorandum underwritten (or indorsed thereon),
of that land described as follows: ----- do hereby lease to
E. F., of----- , all the said land, to be held by him, the said
E. F., as tenant for the space of----- years from (here state
the date and term), at the yearly rental of------dollars,
payable (here insert terms of payment of rent), subject to 
the covenants and powers implied (also set forth any spe­
cial covenants or modifications of implied covenants).

In witness whereof I have hereunto signed my name this 
----- day of-------.

Signed in presence of

No. 4. Lease.

(North-West Territories, R.S.C. (1886), c. 51.)
I, A. B., being registered as owner, subject, however, 

to such mortgages and encumbrances as are notified 
by memorandum underwritten (or endorsed hereon), of
that piece of land (describe it), part of----- , section----- ,
township----- , range------, containing------acres, more or
less (here state rights of way, privileges, easements, if any, 
intended to be conveyed along with the land, and if the land 
dealt with contains all included in the original grant of cer­
tificate of title or lease, refer thereto for description and 
diagram, otherwise set forth the boundaries by metes and 
bounds) do hereby lease to E. F., of (here insert descrip­
tion), all the said lands, to be held by him, the said E.F., as
tenant, for the space of----- years, from (here state the
date and term), at the yearly rental of $------, payable (here
insert terms of payment of rent), subject to the covenants 
and pow'ers implied (also set forth any special covenants or 
modifications of implied covenants).

I, E. F., of----- , do hereby accept this lease of the
above-described lands, to be held by me as tenant, and sub-
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ject to the conditions, restrictions and covenants above set 
forth.

Dated this----- day of------ .
Signed by above-named A. B., 

ns lessor, and E. F., as les­
see, this----- day of------ ,
190—, in the presence of 

X. Y.
(Signature of Lessor.)
(Signature of Lessee.)

(Here insert memorandum of mortgages and encum­
brances.)

No. 5. Lease of House.
(Short Form.)

This Indenture, made the----- day of-------, 19—, in
pursuance of the Act respecting Short Forms of Leases, be­
tween ----- of-------, hereinafter called the lessor, of the
first part, and----- of-------, herein after called the lessee,
of the second part.

Witnessetii, that in consideration of the rents, cove­
nants and agreements hereinafter reserved and contained, 
on the part of the lessee to be paid, observed and per­
formed, the lessor hereby demises and leases unto the lessee 
all that messuage or tenement, situate, etc.

To have and to hold the said demised premises for and
during the term of----- years from the------ day of-------,
one thousand nine hundred and----- , yielding and paying
therefor the yearly rent of----- dollars in even portions on
the----- days of------ and------ in each year during the said
term, the first payment to be made on the----- day of------
next.

The lessee covenants with the lessor to pay rent and to 
pay taxes, except for local improvements, and to repair, 
reasonable wear and tear and damage by fire, lightning and 
tempest only excepted, and the lessor may enter and view 
state of repair, and that the lessee will repair according to 
notice in writing, reasonable wear and tear and damage by 
fire, lightning and tempest only excepted, and will not as-
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sign or sub-let without leave, and that he will leave the pre­
mises in good repair, reasonable wear and tear and damage 
by fire, lightning and tempest only excepted. Provided, that 
the lessee may remove his fixtures. Provided, that in the 
event of fire, lightning or tempest, rent shall cease until the 
premises are rebuilt.

And it is hereby declared and agreed that if the term 
hereby granted shall be at any time seized or taken in exe­
cution or in attachment by any creditor of the lessee, or if 
the lessee shall make any assignment for the benefit of cred­
itors, or becoming bankrupt or insolvent shall take the bene­
fit of any Act that may be in force for bankrupt or insolv­
ent debtors, the then current (quarter’s) rent shall imme­
diately become due and payable, and the said term shall, at 
the option of the lessor, immediately become forfeited and 
determined.

Proviso for re-entry by the lessor on non-payment of 
rent (whether lawfully demanded or not), or non-perform­
ance of covenants (or seizure or forfeiture of the said term 
for ani of the causes aforesaid).

The lessor covenants with the lessee for quiet enjoy­
ment.

It is hereby declared and agreed that these presents 
and everything herein contained shall respectively enure to 
the benefit of and be binding unto the parties hereto, their 
heirs, executors, administrators and assigns respectively.

In witness, etc.
Signed, sealed, etc.

No. 6. Lease.

Of a Duielling-Uousc for Twenty-one Years, Determinable 
on Notice at the End of Seven or Fourteen Years— 
Usual Covenants by Lessee, Including Covenants Not 
to Use the House Except as a Dwelling-House.

This Indenture, made the------ day of-------- , between
A. B., of etc. (lessor), of the one part, and C. D., of etc. 
(lessee), of the other part. Witnesseth, that in consider­
ation of the rent hereinafter reserved, and of the lessee's
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covenants hereinafter contained, the said A. B. (herein­
after called “the lessor”), hereby demises unto the said 
C. D. (hereinafter called “the lessee”), all that messuage 
or dwelling-house, etc. (parcels), to hold he same unto the
lessee, for the term of twenty-one years from the----- day
of----- , yielding and paying during the said term the year­
ly rent of $----- , by four equal quarterly payments, on the
25th day of March, the 24th day of June, the 29th day of 
September, and the 25th day of December, in every year, 
the first quarterly payment to be made on the 25th day of 
March next: And the lessee hereby covenants with the les­
sor, in the manner following (that is to say) : That the les­
see will pay the rent hereby reserved at the times and in 
manner aforesaid, and will also pay and discharge all rates, 
taxes, assessments and charges whatsoever, whether parlia­
mentary, parochial, or of any other description, which now 
are or during the said term shall be imposed or charged on 
or payable in respect of the said premises (or which now 
are or during the the said term shall be charged or imposed 
upon the said premises of the landlord or tenant in respect 
thereof) : And also will at all times during the said term 
keep the said premises in good and substantial repair, and 
deliver up to the lessor at the expiration or sooner deter­
mination of the said term: And in particular will paint 
with two coats at least of good oil colour and in a proper 
and workmanlike manner the outside wood and ironwork of 
the said premises once in every four years of the said term, 
and such parts of the inside of the said premises as have 
been usually painted once in every seven years of the said 
term, the last painting, both outside and inside, to be in the 
year immediately preceding the determination of this lease, 
whether by effluxion of time or notice; and will at the same 
time with every outside painting restore and make good the 
outside stucco work wherever necessary, and at the same 
time with every inside painting whitewash and colour such 
parts of the inside of the said premises as are usually white­
washed and coloured: (And also will pay and contribute a 
fair proportion of the expenses of making, repairing and se­
curing all party and other walls, gutters, sewers and drains 
belonging to the said demised premises in common with the 
adjacent premises) : And also will permit the lessor, or his
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agent, with or without workmen, and others, twice in every 
year during the said term, at convenient hours in the day­
time to enter into and upon the said demised premises, and 
view and examine the state and condition thereof, and of 
all such decays, defects and wants of reparation as shall be 
then and there found, to give to the lessee notice in writing 
to repair and amend the same within six calendar months 
then next following, within which time the lessee will repair 
and amend the same accordingly : And also will insure and 
keep insured the said demised premises from loss or damage 
by fire, in the joint names of the lessor and lessee, in the
----- insurance office, or in some other well established office
to be approved of by the lessor, in the sum of $------, at
least, and will pay all premiums necessary for that purpose 
within seven days after the same shall become due, and will 
whenever required produce to the lessor the policy of such 
insurance, and the receipt for every such payment, and will 
cause all moneys received by virtue of any such insurance 
to be forthwith laid out in rebuilding and reinstating the 
said premises, and if the moneys so received shall be suffi­
cient for the purpose, will pay the deficiency out of his 
own moneys: And also will not at any time during the said 
term carry on or permit to be carried on, any trade or busi­
ness upon the said premises, or permit the same to be occu­
pied or used in any other manner than as a private dwell­
ing house : And also will not (except by will) assign or 
underlet the said demised premises, or any part thereof, 
without the consent in writing of the lessor, first had and 
obtained (unless such consent shall be unreasonably with­
held) : Provided always, and it is hereby declared, that if
the said yearly rent of----- , or any part thereof, shall be
in arrear for the space of twenty-one days next after any of 
the days whereon the same ought to be paid as aforesaid, 
whether the same shall or shall not have been legally de­
manded, or if there shall be any breach or non-observance 
of any of the lessee’s covenants hereinbefore contained, 
then and in any of the said cases it shall be lawful for the 
lessor, at any time thereafter, into and upon the said de­
mised premises, or any part thereof, in the name of the 
whole to re-enter, and the same to have again, re-possess and 
enjoy as in his former estate : Provided also, and it is hereby
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declared that if the lessee shall be desirous of determining 
this lease at the end of the first seven or fourteen years of 
the said term, and of such desire shall give to the lessor, or 
his agent, or leave at his usual or last-known place of abode
in----- , six calendar months’ previous notice in writing,
then and in such case at the end of such seven or fourteen 
years, as the case may be, the term hereby granted shall 
cease, but subject to the rights and remedies of the lessor 
for or in respect of any rent in arrear, or any breach of any 
of the lessee’s covenants: And the lessor hereby covenants 
with the lessee that the lessee paying the rent hereby re­
served, and observing and performing the covenants and 
conditions herein contained, and on his part to be observed 
and performed, shall and may peaceably and quietly possess 
and enjoy the said premises hereby demised during the said 
term without any lawful interruption from or by the lessor 
or any person rightfully claiming from or under him. And 
it is declared that where the context allows the expression 
“the lessor” and “the lessee” used in these presents include 
respectively, besides the said A.B., his heirs (or if the lease 
is made under a power, successors in title) ; and besides the 
said C. D., his executors, administrators and assigns.

In witness, etc.

No. 7. Lease of Furnished House.

This Indenture, made the----- day of-------, 19—, in
pursuance of the Act respecting Short Forms of Leases, be­
tween ----- of------ , hereinafter called the lessor, of the first
part, and----- of-------, hereinafter called the lessee, of the
second part.

Witnesseth, that in consideration of the rents, cove­
nants and agreements hereinafter reserved and contained 
by the lessee to be paid, observed and performed, the lessor 
doth hereby demise and lease unto the lessee all that certain 
house and premises in the (Town) of----- , known as num­
ber ----- ,------Street, together with the outbuildings, stable,
garden and appurtenances thereto belonging, together with 
the use of the fixtures, furniture, plate, linen, utensils and 
effects (the receipt whereof in good order and condition is
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hereby acknowledged by the lessee), and all of which are 
more particularly set out in the schedule hereto annexed, 
together with the right to such produce of the garden as the 
lessee shall require for the use of himself and his establish­
ment.

To have and to hold the said premises for and during
the term of----- from the------ day of-------, 19—, yielding
and paying therefor to the lessor the (yearly) rent of-----
dollars in even portions (in advance) on the-----  day of
each----- during the said term, the first payment to be
made on the------day of------ , 19—.

And the lessee covenants with the lessor to pay rent and 
to pay telephone, gas, electric light and water rates from the
----- day of------ , 19—, and to pay all damages or breakage
caused or permitted by the lessee by reason of want of such 
care as would be given by an owner of the said premises 
under like circumstances, and to repair reasonable wear and 
tear and damage by fire, lightning and tempest only ex­
cepted, and to keep up fences (and not to cut down timber) 
and that the lessor may enter and view state of repair, and 
that the lessee will repair according to notice in writing, 
reasonable wear and tear and damage by fire, lightning and 
tempest only excepted, and will not assign or sub-let with­
out leave, and will not carry on any business that shall be 
deemed a nuisance, or by which the insurance on the said 
premises will be increased, and that he will leave the pre­
mises in good repair, reasonable wear and tear, and damage 
by fire, lightning an tempest only excepted.

Provided that the lessee may remove his fixtures. Pro­
vided that in the event of fire, lightning or tempest, rent 
shall cease until the premises are rebuilt, or, at the option 
of the lessor, that the term hereby granted shall in such 
case forthwith come to an end, and the lessee shall cease to 
be held liable for any rent agreed to be paid under the 
above covenants except in respect of such rent as shall have 
already accrued due, and the lessee shall be entitled to be 
repaid by the lessor any rent paid in advance at such time 
and not yet due.

And that the lessee will return to the lessor at the end of 
the said term the articles mentioned in the schedule hereto
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annexed, in good repair and condition, ordinary wear and 
tear and damage by fire not caused by the carelessness of 
the lessee or the act of providence only excepted, and that 
he will replace such articles as shall be broken, damaged or 
missing with other articles of a like pattern and equal value.

And he will employ a competent gardner to have charge 
and take proper care of the garden, and the trees, shrubs 
and flowers therein.

And the lessor covenants that the said house and pre­
mises are now in good and substantial repair, and that any 
damage arising from want of such repair at this time will be 
made good by the lessor within a reasonable time after no­
tice to him by the lessee.

Proviso for re-entry by the lessor on non-payment of 
rent or non-performance of covenants.

The lessor covenants with the lessee for quiet enjoy­
ment.

It is hereby declared and agreed that these presents 
and everything herein contained shall respectively enure to 
the benefit of and be binding upon the parties hereto, their 
heirs, executors, administrators and assigns, respectively.

In witness, etc.
Signed, sealed, etc.

No. 8. Short Form of Lease of Furnished Apartments.
Memorandum of Agreement, etc. (as before). The said 

A. B. (hereinafter called “the landlord”) agrees to let, and 
the said C. D. (hereinafter called “the tenant”) agrees to 
take : All those three rooms on the first floor of the messuage 
or dwelling-house, situate, etc., and all the furniture, ar­
ticles, and things in or about the same specified in the sched­
ule hereto, for the term of----- , computed from the-----
day of----- , at the rent of----- for every calendar month,
such rent to be paid on the first day of every calendar
month, the first payment to be made on the first day of-----
next: And the tenant agrees at the expiration of the 
tenancy to deliver up the said rooms, furniture, articles and 
things in as good a condition as the same are now in, 
reasonable wear and tear and damage by fire excepted :

And it is agreed that if any monthly payment of rent
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shall be in arrear for more than fourteen days, the land­
lord may re-enter on the said premises and determine this 
demise : And the landlord agrees to pay all rates and taxes 
which may become payable in respect of the said premises 
during the tenancy.

In witness, etc.

No. 9. Short Form of Lease.

Of a House from Year to Year or for a Term of Three 
Years.

Memorandum op Agreement, made the----- day of
----- , 18—, between A. B., of, etc. (landlord), of the one
part: the said A. B. (hereinafter called “the landlord”) 
agrees to let, and the said C. D., of, etc. (landlord), of the 
one part, and C. I)., of, etc. (tenant), of the other part : 
The said A. B. (hereinafter called “the tenant”), agrees to 
take all that messuage or dwelling-house, etc. (describing 
it) : The tenancy to be from year to year, commencing on
the----- day of------ , 19— (or the tenancy to be for a term
of three years), at the yearly rent of $----- , payable by
equal quarterly payments on, etc. (days of payment), the
last quarterly payment to be made in advance on the-----
day of----- preceding the end of the tenancy, together with
the quarterly rent due on that day. And the tenant agrees 
to pay all rates, taxes, and assessments payable by the ten­
ant or occupier in respect of the premises during the ten­
ancy : And also to keep all the glass in the windows, and all 
shutters, locks, fastenings, bells and other internal fixtures, 
in, upon and belonging to the premises, in good and suffi­
cient repair to deliver up at the end thereof ( reasonable 
wear and tear and damage by fire only excepted) : And the 
tenant also agrees not to assign or underlet the premises 
without the consent in writing of the landlord : And it is 
agreed that if any rent shall be in arrear for twenty-eight 
days, or there shall be any breach by the tenant of the con­
ditions above expressed the landlord may re-enter on the 
premises without giving any notice to quit, and expel the 
tenant therefrom : And the landlord agrees that the tenant 
paying the said rent, and observing the above conditions,
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shall quietly hold and enjoy the said premises without any 
lawful interruption by the landlord or any person claiming 
under him.

In witness, etc.

No. 10. Lease.
For a Three Years' Term, With Option to the Tenant to

Have a Lease for a Longer Term.
Memorandum of Agreement, etc. (same as Iasi prece­

dent to the end, and then add the following) : Provided al­
ways and it is agreed and declared that if at any time dur­
ing the tenancy hereby created the tenant shall be desirous 
of having a lease of the said premises for a term of twenty- 
one years, determinable by him at the end of the first seven 
or fourteen years, and shall give to the landlord a notice in 
writing to that effect, then, and in such case, the landlord 
will grant to the tenant a lease of the said premises accord­
ingly, for such term as aforesaid the lease to commence and 
the term to be computed from the quarter day next follow­
ing the date of such notice, at the yearly rent of £----- , and
subject to the covenants and provisions contained in the 
form of lease which has been produced to the tenant and
signed by him, being the form usually adopted on the-----
estate, of which the said premises are part.

In witness, etc.

No. 11. Lease.
Of a Furnished House with Garden for a Short Period, 

Tenant to Take Care of Furniture and Keep Garden 
in Good Order, Landlord to Keep House in Repair.

Memorandum of agreement, etc. : The said A.B. (here­
inafter called “the landlord”), agrees to let, and the said 
C. D. (hereinafter called “the tenant”), agrees to take:
All that messuage or dwelling-house called----- , situate at
----- , with the garden, grounds and other appurtenances
thereto belonging, and also the furniture and effects there­
in, as per inventory signed by both parties, from the-----
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day of----- , until the------day of-------next, at the rent of
£----- for every calendar month of the said tenancy, to be
paid on the----- day of each month, the first payment to be
made on the----- day of-------next : The tenant agrees to
keep the said furniture and effects clean and in good con­
dition and at the end of the tenancy to leave the said mes­
suage, together with the said furniture and effects, clean 
and in as good state, condition, and repair as they are now 
in, and to make compensation for any damage done, or for 
any articles missing (reasonable wear and tear and damage 
by fire excepted) ; Also to keep the garden and grounds be­
longing to the said messuage in good order and condition 
during the tenancy, and so to leave the same at the end of 
the tenancy ; Also not to assign or underlet the said premises 
or any part thereof, nor remove the said furniture and 
effects or any of them from the said premises, without the 
consent of the landlord. And it is agreed that if any rent, 
etc. (condition for re-entry.) The landlord agrees to execute 
all outside and inside repairs of the said messuage which 
may be found necessary in the course of reasonable wear, 
and to pay the ground rent, and all rates and taxes of every 
description, and to idemnify the tenant therefrom ; And 
also that, etc. ( for quiet enjoyment by tenant. )

In witness, etc.

No. 12. Lease of Furnished Apartments for Six Months.
Memorandum of agreement, etc. (as before). The said 

A. B. (hereinafter called “the landlord”) agrees to let, and 
the said C. D. (hereinafter called “the tenant”) agrees to 
take, All those three rooms on the first floor of the messuage 
or dwelling-house, situate, etc., and all the furniture, 
articles, and things in or about the same specified in the 
schedule hereto, for the term of six calendar months, com­
puted from the----- day of-------, at the rent of $----- for
every calendar month, such rent to be paid on the first day
of----- next : And the tenant agrees at the expiration of the
tenancy to deliver up the said rooms, furniture, articles, 
and things in as good a condition as the same are now in. 
reasonable wear and tear and damage by fire excepted : And 
it is agreed that if any monthly payment of rent shall be in
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arrvar for more than fourteen days the landlord may re­
enter on the said premises and determine this demise: And 
the landlord agrees to pay all rates and taxes which may 
become payable in respect of the said premises during the 
tenancy.

In witness, etc.

No. 13. Lease of Unfurnished Apartments on a 
Quarterly Tenancy.

Memorandum of agreement, etc., (as before). The said 
A. B. (hereinafter called “the tenant”) agrees to take, the
following rooms, part of a dwelling-house. No.----- in------
Street, in the town of----- (namely), the whole of the first
and second floors, together with the use, in common with the 
other occupants of the house, of the water-closet on the 
ground floor : The tenancy to be from quarter to quarter, 
commencing on the 25th day of this present month of 
March, and determinable on any quarter day by either 
party giving to the other a quarter’s notice to quit: At the
rent of $----- for every quarter, to be paid on every quarter
day during the tenancy : And the tenant agrees to deliver 
up the said premises at the end of the tenancy is as good re­
pair and condition as the same are now in, reasonable wear 
and tear and damage by fire excepted: And the landlord 
agrees to pay all rates and taxes which may become payable 
in respect of the said premises during the tenancy.

No. 14. Lease of Unfurnished Lodgings.
Agreement made the----- day of ------ , 19----- , be­

tween ----- of------ and-------of------ .
The said----- hereby agrees to let and the said------

agrera to take the (two) rooms or. the (first) floor of the
house number----- in-------street in the (town) of------ for
-----weeks beginning on the------ day of------ , 19----- , at
the monthly rent of----- dollars, and so on from week to
week until this tenancy is terminated by either party giving 
to the other one week’s notice.

In witness, etc.
Signed, Sealed, etc.

BELL—44
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No. 15. Agreement for Tenancy.
To A. B.

I agree to let you the following premises namely : for
one month from the----- day of-------, 19----- , (to be used
for a----- , and for no other purpose) and thereafter from
month to month until either party shall give to the other 
one month’s notice of his wish to put an end to this agree­
ment, at the rent of----- per month, payable monthly in ad­
vance, on the----- day of each calendar month, (free of
taxes, which are to be paid by the landlord). And if the 
said rent is not paid on the days named, this agreement is to 
cease, and I am to be at Jiberty to resume possession.

(If it is intended to give the tenant power to remove his 
fixtures, the following clause may he added).

It is hereby Agreed that if the tenant shall, during his 
said tenancy affix to or erect on the said premises any fix­
ture or building (which shall be so affixed or erected in­
stead of some fixtures or building affixed to or being on the 
premises at the date of the commencement of the said 
tenancy) then such fixture or building shall belong to and 
be removable by the tenant at any time during the said 
term, or within (twenty-one) days after the determination 
thereof : Provided that the tenant shall make good all dam­
ages to the said premises by such removal, and shall give one 
month’s previous notice in writing to the landlord of his in­
tention to remove such fixture, and at any time before the 
expiration of the notice of removal the landlord, by notice 
in writing to the tenant, may elect to purchase such fixture 
at a fair value, and thereupon such fixture shall be left by 
the tenant and become the property of the landlord.

Dated this — day of----- , 19----- .
Witness :

Acceptance.

To C. D. (landlord).
I agree to the above, and accept possession of the 

premises upon the terms stated, and agree not to alter the 
present arrangement of the premises, and to give up posses­
sion at the end of my tenancy in the same state as now in.

Witness :
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No. 16. Agreement for a Weekly Tenancy of a House 
or Part of a House.

Memorandum of Agreement dated the----- day of
----- , 19------, Whereby A. B., of ete. (landlord), agrees to
let, and C. IX, of etc. (tenant), agrees to take the premises 
described below on a weekly tenancy at the weekly rent of
----- , the tenancy to commence on Monday the----- day of
----- , 18----- , and to be determinable by either party on any
Monday by a week’s previous notice. The landlord agrees 
to pay all rates and taxes.

Description of the Premises.

The house No.----- in------ street, in the parish of------ ,
in the county of-----  (or the following rooms in the house
(describing them).

As witness the hands of the parties.

No. 17. Lease of Offices.

This indenture made the----- day of------ , 19----- , in
pursuance of the Act respecting Short Forms of Leases, be­
tween ----- of------ , hereinafter called the lessor, of the first
part, and----- of-------, hereinafter called the lessee, of the
second part.

Witnessetii that in consideration of the rents, cove­
nants and agreements hereinafter reserved and contained 
on the part of the lessee to be paid, observed and performed, 
the lessor doth hereby demise and lease unto the lessee for
use and occupation as----- , and for no other purpose, all
those certain premises forming part of the lessor’s building 
known and described as room----- , etc.

To have and to hold the said demised premises for the
term of----- , to be computed from the----- day of-------,
19----- , paying therefor yearly and every year during the
said term unto the lessor the sum of----- , to be payable on
the following days and times, that is to say : on the (first)
day of each of the months of----- in each year, the first of
such payments to become due and be made on the----- day
of next.
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The lessee covenants with the lessor to pay rent and to 
repair, reasonable wear and tear and damage by fire, 
lightning and tempest only excepted, and that the lessor 
may enter and view state of repair, and that the lessee will 
repair according to notice in writing, reasonable wear and 
tear and damage by fire, lightning and tempest only ex­
cepted, and will not assign or sub-let without leave, and that 
lie will leave the premises in good repair, reasonable wear 
and tear and damage by fire, lightning and tempest only 
excepted, and will not carry on any business on the said 
premises which shall be deemed a nuisance, or be improper, 
noisy or contrary to law, or to any by-law of the (city) of
----- , for the time being in force, or by which the said
premises or any building thereon shall be injured, or by 
which the insurance on the block or building shall be in­
creased, and will during the said tenu use and occupy the 
said premises as for a----- , and for no other purpose.

Proviso for re-entry by the lessor on non-payment of 
rent (whether lawfully demanded or not) or non-perform­
ance on non-observance of covenants, or seizure or for­
feiture of the said term for any of the causes herein men­
tioned. This proviso shall extend and apply to all cove­
nants herein contained, whether positive or negative.

The Lessor covenants with the lessee for quiet enjoy­
ment. And the lessor further covenants with the lessee:—

1. To heat the said premises with steam or other 
apparatus in such manner as to keep the temperature of 
said premises at not less than (sixty-five) degrees
Fahrenheit during each day from the----- day of------ in
each year until the day of----- ensuing (Sundays and holi­
days excepted), from the hour of----- a.m. to the hour of
----- p.m., and in case the apparatus or any part thereof
used in effecting the heating of the said premises at any 
time becomes incapable of heating the said premises as 
aforesaid, or be damaged or destroyed, the lessor shall have 
a reasonable time within which to repair the said damages, 
and the lessor covenants with the lessee to replace and re­
pair the said apparatus with all reasonable speed, but the 
lessor shall not be liable for indirect or consequential dam­
ages, or for damages for personal discomfort or illness.
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2. To give free use to the lessee (in common with other 
tenants of the said building), his agents, clerks, servants 
and all other persons seeking communication with him and
them, of the stairway or passage from----- street to the
said premises, and also of the elevator in the said building 
in each day (Sundays and public holdiays excepted), and to
keep a person in constant attendance from the hour of-----
a.m. until----- p.m. with the exception of Saturdays, when
the attendance shall be from----- a.m. until------ p.m. for
the purpose of moving the said elevator, and in case the said 
elevator shall be injured or destroyed, the lessor shall forth­
with repair and replace the same, and shall have a reason­
able time for so doing, and it is agreed that the lessee, his 
clerks, and all other persons hereby permitted to use such 
elevator, shall do so at his, her and their sole risk, and under 
no circumstances shall the lessor be held responsible for any 
damage for injury happening to any person whilst using 
such elevator, or occasioned to any person by such elevator 
or any of its appurtenances, and whether such damage or 
injury happened by reason of the negligence or otherwise 
of the lessor or any of his employees, servants, agents, or 
any other person.

3. To supply water from the public main save at such 
times as the general supply of water may be turned off 
from the public main, and in case the pipes affording said 
supply be injured or incapable of affording the same the 
lessor shall forthwith commence repairing, and shall within 
a reasonable time effect the necessary repairs.

4. To permit the lessee, in common with other tenants, 
to use the water-closets and lavatories provided for that 
purpose, for his clerks, agents, and servants, and to keep at 
all times the said water-closets clean and in good working 
order, and supplied with water from the public mains, ex­
cept at such times as are mentioned in the preceding 
paragraph.

5. To employ a caretaker who shall attend to, wash, dust 
and otherwise keep clean in a reasonable manner the said 
premises, and the floors, windows, desks, books, and papers 
connected therewith, but, except as to the obligation to 
cause such work to be done, the lessor shall not be respon-
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sible for any act of omission or commission on the part of 
the person or persons employed to perform such work, but
it is agreed that the lessee shall pay a charge of------ dollars
per month to the lessor for such caretaking.

The lessee covenants with the lessor as follow's:
1. That in case the lessee shall become insolvent or 

bankrupt, or make an assignment for the benefit of his 
creditors, or in case of non-payment of rent at the times 
herein provided, or in case the said premises or any part 
thereof become vacant and unoccupied for the period of
------ days or be used by any other person or persons or for
any other purpose than as above provided, w ithout the writ­
ten consent of the lessor, this lease shall, at the option of the 
lessor, cease and be void, and the term hereby created expire 
and be at an end, anything hereinbefore to the contrary not­
withstanding, and the term current (month’s) rent and 
(month’s) additional shall thereupon immediately become 
due and be payable, and the lessor may re-enter and take 
p<> ssion of the said premises as though the lessee or his 
w vants or other occupant or occupants of the said

emises was or were holding over after the expiration of 
ie said term, and the said term shall be forfeited and void.

2. That the rules and regulations hereto annexed shall 
be observed and performed by the lessee, and by his clerks, 
servants and agents.

3. That the lessee shall give to the lessor immediate 
written notice of any accident or defect in the water-pipes, 
gas-pipes or heating apparatus, telephone, electric light or 
other wires.

And it is further agreed by and between the parties 
hereto that in the event of such partial or total destruction 
by fire or other casualty of the said premises, or of the 
entry, passage or stairway leading thereto, as shall render 
such premises untenantable, or prevent reasonable and con­
venient access thereto, the rent hereby reserved shall at once 
cease to accrue and become payable until the said premises, 
entry, passage or stairway shall be rebuilt or restored to 
their former condition, but the lessee shall forthwith pay to 
the lessor the proportionate part of the then current rent 
accruing up to the time of such partial or total destruction.
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And in case of total destruction of the said premises the 
lessee or the lessor may within one month after such destruc­
tion, on giving notice thereof in writing, to the other of 
them, terminate this lease.

And it is further Agreed that if the lessor shall desire 
at any time during the said term to take down the said 
building or any part thereof for the purpose of rebuilding, 
he shall have the right, notwithstanding anything herein 
contained, to terminate this lease by giving to the lessee
------  (month’s) notice in writing of his intention to do so,
which notice need not be given or expire on a gale day, and 
shall be deemed to be sufficiently served if posted on the 
door of the said office and a copy thereof sent through the
post office to the lessee, addressed to him at------ , and the
term hereby granted shall absolutely cease and determine at
the expiry of the said------ (month’s) notice, and the lessee
will, on the day so fixed, deliver up passession of the said 
premises to the lessor without cost or damage to the lessor, 
and will pay the proportion of rent as herein provided up 
to the date of giving up possession as aforesaid.

It is hereby declared and agreed that these presents 
and everything herein contained shall respectively enure to 
the benefit of and be binding upon the said parties hereto, 
their heirs, executors, administrators and assigns respec­
tively.

In witness, etc.
Signed, Sealed, etc.

No. 18. Farm Lease.

This indenture, made------ the--------day of------- in the
year of our Lord, one thousand nine hundred and----- ,
in pursuance of the Act respecting Short Forms of Leases :
Between -----  of----- hereinafter called the “Lessor” of
the first part and ------  of ------  hereinafter called the
“Lessee” of the second part.

Witnesseth that in consideration of the rents, cove­
nants and agreements hereinafter reserved and contained 
on the part of the said lessee, to be paid, observed and per-
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formed, the said lessor hath demised and leased, and by 
these presents doth demise and lease unto the said lessee

All that parcel or tract of land and premises situate,
lying and being in the----- of-------in the------ county of
----- , containing by admeasurement----- acres, be the same
more or less, and being composed of

{Description) :

To have and to hold the said demised premises for and
during the term of-------years, to be computed from the
----- day of------ , one thousand nine hundred and----- , and
from thenceforth next ensuing, and fully to be complete and 
ended.

Yielding and paying therefor yearly and every year 
during the said term hereby granted unto the said lessor
the sum of----- dollars, without any deduction, defalcation
or abatement whatsoever; to be payable on the following 
days and times, that is to say :—

The first of such payments to become due and be made 
on the----- day of-------, 190------.

The said lessee covenants with the said lessor to pay rent.
And to pay taxes, except for local improvements.
And to repair reasonable wear and tear and damage by 

fire, lightning and tempest only excepted.
And to keep up fences.
And not to cut down timber.
And that the said lessor may enter and view state of 

repair, and that the said lessee will repair according to 
notice in writing, reasonable wear and tear and damage by 
fire, lightning and tempest only excepted.

And will not assign or sub-let without leave.
And will not carry on any business that shall be deemed 

a nuisance on the said premises.
And that he will leave the premises in good repair, 

reasonable wear and tear and damage by fire, lightning and 
tempest only excepted.

Provided that the lessee may remove his fixtures.
Provided that in the event of fire, lightning or tempest, 

rent shall cease until the premises are rebuilt.
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The said iæssee hereby covenants and agrees with the 
said lessor that in consideration of the premises, and of the 
leasing and letting by the said lessor to the said lessee of 
the lands above named for the term hereby created (and it 
is upon that express understanding that these presents are 
entered into) that notwithstanding anything contained in 
section thirty or any other section of chapter one hundred 
and seventy of the Revised Statutes of Ontario, 1897, or any 
amendment or amendments thereto that none of the goods 
or chattels of the said lessee at any time during the con­
tinuance of the term hereby created, on the said demised 
premises, shall be exempt from levy by distress for rent in 
arrears by said lessee as provided for by said section or sec­
tions, or any amendment or amendments thereto, of said 
Act above named, and that upon any claim being made for 
such exemption by said lessee or on distress being made by 
said lessor this covenant and agreement may be pleaded as 
an estoppel against said lessee in any action brought to test 
the right to the levying upon any such goods as are named 
as exempted in said section or sections, or any amendment 
or amendments thereto. Said lessee waiving as he hereby 
does, all and every benefit that could or might have accrued 
to him under and by virtue of the said section or sections of 
said Act, or any amendment or amendments thereto, but for 
the above covenant.

And the said lessee doth hereby for himself, his execu­
tors, administrators and assigns, further covenant and 
agree with the said lessor in nianer following, that is to say :

That the said lessee will, during the said term cultivate, 
till, manure and employ such parts of the said premises as 
are now or shall hereafter be brought under cultivation, in 
a good husbandman-like and proper manner, and will in 
like manner crop the same in a regular rotation of crops so 
as not to impoverish, depreciate or injure the soil, and at 
the end of said tenu will leave the said land so manured as 
aforesaid. And will during the continuance of said term, 
keep down all noxious weeds and grasses, and will pull up, 
or otherwise destroy all docks, red roots, wild mustard, wild 
oats, twitch grass and Canada thistles which shall grow 
upon the said premises, and will not sow or permit to be 
sown any grain containing any seed of any noxious weeds
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or grasses, or docks, red root, wild mustard, will oats, twitch 
grass or Canada thistles, and will not suffer or permit any 
such foul weeds or grasses to go to seed on the said premises. 
And will spend, use or employ in a proper husbandman-like 
manner all the straw and manure which shall grow, arise, 
renew or be made thereupon, and will not remove, or permit 
to be removed from said premises any straw of any kind, 
manure, wood or stone, and will carefully stack the straw 
in the last year of said term, and will each and every year 
of said term, turn all the manure thereon into a pile, so that 
it may thoroughly heat and rot, so as to kill and destroy 
any foul seeds which may be therein, and will thereafter 
and not before spread the same on the land.

And will in each and every year of said term, make 
naked summer fallow of or put in some hoe crop at least 
----- acres of said premises, and will plough, hoe and other­
wise cultivate the same in a thorough farm-like manner so 
as to kill and destroy all noxious weeds and grasses which 
may grow thereon.

And will in each and every year of said term seed down 
with good timothy and clover seed, in a proper manner at
least----- acres of said premises, and will, at the expiration
of said term, leave at least----- acres thereof in grass.

And will carefully protect and preserve all orchard, 
fruit, shade and ornamental trees on said premises from 
waste, injury or destruction, and will carefully prune and 
care for all such trees as often as they may require it, and 
will not suffer or permit any horses, cattle or sheep to have 
access to the orchard on said premises. And will not allow 
the manure to be placed or lie against the said buildings on 
said premises. And will allow any incoming tenant or pur­
chaser to plough the said lands after harvest in the last year 
of said term, and to have stabling for one team and bed­
room for one man and reasonable privileges and rights of 
way to do said ploughing.

Provided also, and it is hereby expressly agreed and 
understood by and between the parties hereto, that if the 
term hereby granted or any of the goods or chattels of the 
said lessee shall be at any time during said term seized or 
taken in execution or attachment by any creditor of the said
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lessee, or if the said lessee shall make any chattel mortgage 
or bill of sale of any of his crops or other goods and chattels, 
or any assignment for the benefit of creditors, or becoming 
bankrupt and insolvent, shall take the benefit of any Act 
that may be in force for bankrupt and insolvent debtors, or 
shall attempt to abandon said premises, or to sell and dis­
pose of his farm stock and implements, so that there would 
not, in the event of such sale or disposal, be a sufficient dis­
tress on said premises for the then accruing rent, of which 
the said lessor shall be sole judge, then in every such case,
the then current and next ensuing------year’s rent and the
taxes for the then current year (to be reckoned upon the 
rate for the previous year, in case rate shall not have been 
fixed for the then current year) shall immediately become 
due and payable, and the term hereby granted shall imme­
diately become due and payable, and the term hereby 
granted shall at the option of the said lessor immediately 
become forfeited, void and determined, and in every of the 
above cases such taxes or accrued portion thereof be recover­
able by said lessor in the same manner as the rent hereby 
reserved. And also in case of removal by the lessee of his 
goods and chattels in whole or a substantial part thereof 
from off the said premises, the said lessor may follow and 
distrain the same for thirty days in the same manner as is 
provided for by law in cases of fraudulent or clandestine 
removal.

Proviso for re-entry by the said lessor on non-payment 
of rent or non-performance of covenants.

The said lessee covenants with the said lessor for quiet 
enjoyment.

And it is expressly agreed between the parties hereto 
that all grants, covenants and agreements, rights, powers, 
privileges an liabilities contained in this mortgage shall be 
read and held as made by and with and granted to and im­
posed upon the respective parties hereto and their respec­
tive heirs, executors, administrators and assigns, and these 
presents shall be read and construed the same as if the 
words heirs, executors, administrators and assigns had been 
inscribed in all proper and necessary places.



700 LANDLORD AND TENANT.

In witness whereof the said parties hereto have here­
unto set their hands and seals.

Signed, Sealed and Delivered 
in the presence of 

County op
To Wit:

I,----- , of the----- of------ in the-------
county of------, make oath and say :

1. That I was personally present and did see the within 
instrument and duplicate thereof duly signed, sealed and 
executed by , the parties thereto.

2. That the said instrument and duplicate were
executed at----- .

3. That I know the said part----- .
4. That I am a subscribing witness to the said instru­

ment and duplicate.
Sworn before me at the-----
of----- in the-------county of-----
this----- day of-------in the year
of our Lord 190----- .

A commissioner for taking affidavits in H.C.J., etc.

No. 19. Lease of Farm.—(Another Form.)

This indenture made the----- day of------ , 19----- , in
pursuance of the Act respecting Short Forms of Leases, be­
tween ----- of-------, hereinafter called the lessor, of the iist
part, and ------of------ , hereinafter called the lessee, of the
second part.

Witnesseth that in consideration of the rents, cove­
nants and agreements hereinafter reserved and contained, 
on the part of the lessee to be paid, observed and performed, 
the lessor doth hereby demise and lease unto the lessee all 
that certain parcel of land, situate, etc., containing by 
admeasurement----- acres, more or less.

To have and to hold the said demised premises for the
term of----- years, to be computed from the-------day of
----- , 19----- , paying therefor yearly and every year dur-
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ing the said term unto the lessor the sum ot------ dollars, to
be payable on the following days and times, that is to say :
------ dollars in advance in each and every year during the
said term, without any deduction, defalcation or abatement 
whatsoever, the first of such payments to become due and 
be paid on the------ day of------- next.

The lessee covenants with the lessor to pay rent, and to 
pay taxes, except for local improvements, and to repair, 
reasonable wear and tear and damage by tire, lightning and 
tempest only excepted, and to keep up fences, and not to 
cut down timber (for any purpose whatsoever, except for 
rails or for buildings upon the said premises, or for firewood 
for the lessee’s use to be consumed on the said premises) 
and that the lessor may enter and view state of repair, and 
that the lessee will repair according to notice in writing, 
reasonable wear and tear and damage by tire, lightning and 
tempest only excepted, and will not assign or sub-let with­
out leave, and will not carry on any business that shall be 
deemed a nuisance on the said premises, and that he will 
leave the premises in good repair, reasonable wear and tear 
and damage by fire, lightning and tempest only excepted.

And the lessee further covenants and agrees with the 
lessor that the lessee will during the said term cultivate, 
till, manure, and employ such parts of the said premises as 
are now or shall hereafter be brought under cultivation in a 
good husbandman-like and proper manner, and will in like 
manner crop the same by a regular rotation of crops so as 
not to impoverish, depreciate or injure the soil, and at the 
end of the said term will leave the said land so manured as 
aforesaid, and will during the continuance of the said tenu 
keep down all noxious weeds and grasses, and will pull up 
or otherwise destroy all Canada thistles, ox eye daisy, wild 
oats, rag weed, burdock and wild mustard which shall grow 
upon the said premises, and will not sow or permit to be 
sown any grain infected by smut or containing any foul 
seeds, and will not suffer or permit any such foul weeds or 
grasses, to go to seed on the said premises, and will cut 
out and burn all black knot or any plum or cherry trees so 
often each year during the said term as it appears on such 
trees, and will cut down and burn any trees infected with 
the disease known as the yellows, and will not plant the bar-
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berry shrub on the said lands, and will upon (fifteen) day’s 
notice destroy any barberry shrubs then growing on the 
said lands, and will spend, use and employ in a proper hus- 
bandman-like manner all the straw and manure which shall 
grow, arise, renew or be made thereupon, and will not 
remove or permit to be removed from the said premises any 
straw of any kind, manure, wood or stone, and will care­
fully stack the straw in the last year of the said term, and 
will each and every year of the said term turn all the 
manure thereon into a pile, so that it may thoroughly heat 
and rot so as to kill and destroy any foul seeds which may 
be therein, and will thereafter, and not before, spread the 
same on the land.

And will ia each and every year of the said term make 
naked summer fallow of or put some hoe crop in at least
----- acres of the said premises, and will plough, hoe, and
otherwise cultivate the same in a thorough farm-like man­
ner, so as to kill and destroy all noxious weeds and grasses 
which may grow thereon. And will in each and every year 
of said term seed down with good timothy and clover seed
in a proper manner at least----- acres of the said premises
and will at the expiration of the said tenu leave at least 
----- acres thereof in grass.

And will carefully protect and preserve all orchard, 
fruit, shade and ornamental trees on the said premises from 
waste, injury or destruction, and will carefully prune and 
care for all such trees as often as they may require it, and 
will not suffer or permit any horses, cattle or sheep to have 
access to the orchard on the said premises. And will not 
allow the manure to be placed or to lie against the buildings 
on the said premises, and will allow any incoming tenant or 
purchaser to plough the said lands after harvest in the last 
year of the said term, and to have stabling for one team, 
and bed-room for one man, and reasonable privileges and 
rights of way to do the said ploughing.

Provided and it is expressly agreed between the parties 
hereto, that in case the lessor should desire to sell the said 
premises during the said term, the said term may be deter­
mined at any time upon----- week’s notice by a notice to
such effect being delivered to any person upon the said
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premises, or mailed by posting the said notice at------ post
office in an envelope addressed to the lessee at------ post
office, and that the lessee will at the expiration of the time 
limited by the said notice peaceably and quietly give up pos­
session of the said premises to the lessor, provided that 
upon such earlier determination of the said term, and after 
the lessee shall have delivered up possession in manner 
aforesaid, and paid to the lessor the full proportion of rent 
and taxes up to the date of such earlier determination the 
lessee shall be entitled to be compensated for the value of 
the crops sown and then growing, or of the ploughing done 
on the said premises in preparing for a crop, the amount of 
such compensation to be determined by arbitration if the 
parties cannot agree upon the same.

Proviso for re-entry by the lessor on payment of rent 
(whether lawfully demanded or not) or non-performance of 
covenants or seizure or forfeiture of the said term for any 
of the causes aforesaid. The lessor covenants with the lessee 
for quiet enjoyment.

It is hereby declared and agreed that these presents 
and everything herein contained shall respectively enure to 
the benefit of and be binding upon the parties hereto, their 
heirs, executors, administrators and assigns, respectively.

In witness, etc.
Signed, Sealed, etc.

No. 20. Lease of Land With Special Reservations 
and Covenants.

This Indenture’ made the------day of------- , 19------, in
pursuance of the Act respecting Short Forms of Leases, be­
tween ------of------- , hereinafter called the lessor, of the first
part, and------ of------- , hereinafter called the lessee, of the
second part.

Witnesseth that in consideration of the rents, cove­
nants and agreements hereinafter reserved and contained 
on the part of the lessee to be paid, observed and performed, 
the lessor doth hereby demise and lease unto the lessee all 
that messuage or tenement (or all that certain parcel of 
land) situate, etc.
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Exclusive Use of Passageway.
Together with the exclusive use and enjoyment of the

passageway, of the width of----- feet, leading from the
back part of the said demised premises to----- street afore­
said.

Joint Use of Passageway.
Together with the right, in common with the lessor and 

the tenants or occupants of adjoining premises having the
like right, to use the passageway in the----- side of the said
premises leading to----- street, the said lessee contributing
a due proportion of the expenses of repairing and maintain­
ing the said passageway.

Reservation of Passageway.
Excepting and reserving unto the lessor the use at all 

times and for all purposes, in common with the lessee, of the
passageway leading from----- street to the rear of the said
premises.

Reservation of Timber and Mines.
Excepting and reserving unto the lessor all timber and 

trees now standing or growing, or hereafter to be standing 
or growing, upon the said premises or any part thereof, and 
all mines, minerals and quarries in, upon and under the 
same, (but without power to the lessor to cut down or re­
move any such timber or trees, or to dig for or work such 
minas, minerals or quarries except with the consent in writ­
ing of the lessee).

Habendum.
To hold the said premises for the term of----- years

from the----- day of-------, one thousand nine hundred and
----- , paying therefor (monthly) and every (month) dur­
ing the said term hereby granted unto the lessor the sum
of-----  dollars in each (year) payable in equal portions
of----- dollars each in avance on the-------day of-------in
each and every (month) during the said term, the first of
such payments to be made on the------day of------ , 19----- ,
and the last of such payments to be made in advance on the 
----- day of-------, 19------.
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Use of Yard Restricted.

Provided that the lessee shall have the use of the said 
yard in rear of the said premises in common with the other 
tenants thereof, for the purpose of freely taking in or out 
of the said premises fuel or articles necessary to the lessee, 
but the lessee shall not place, leave or permit, or suffer to be 
placed or left by his servants or agents, any boxes, eases, bar­
rels, debris, refuse, fuel or other material (other than ashes 
from the lessee’s heating apparatus, which must be carefully 
deposited in the nshhouse prepared by the lessor for that 
purpose) in the said yard, the intention being that the 
lessor shall have entire control of the said yard, in order 
that it may be kept clean and clear for the use of all the 
tenants.

Restricted Use of Premises.

And the lessee covenants that he will use the said 
premises for a (dry goods) shop or store, and for no other 
purpose.

Lessee’s Admission as to Plumbing, etc.

The lessee admits and agrees that the plumbing work 
and drains in and about the said premises are now in a sani­
tary and satisfactory condition.

Compliance with Municipal Health Regulations.

The lessor and the lessee further agrees that upon re­
quest being made or notice being given by the (city) health 
officer or other proper corporation officer of the said (city) 
to the lessee or the lessor, the lessee shall immediately com­
ply with the demands contained in such request or notice in 
connection with the sanitary arrangement of the said 
premises, and shall put and place all plumbing work and 
drains in such a state as to fully comply with the require­
ments demanded by the said health officer or other officer, 
or the requirements of the board of health of the said (city), 
and to the satisfaction of the (city) officials having charge 
of such matters, and will save the lessor harmless and in­
demnified in connection therewith or of the infraction of 
the rules and requirements of the (city) health department,

BELL—45
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and if not done as aforesaid the lessor may do the same and 
may charge the cost thereof against the lessee, and have the 
same rights to recover the moneys so expended as if they 
were arrears of rent in respect of the said demised premises.

To Keep Sidewalks Clear.

And the lessee covenants that he will keep the sidewalks 
about said premises clear of snow and ice and of any 
obstructions as required by the by-laws and regulations of 
the (city) of------ .

To Keep Gratings, etc., in Repair,

And that the lessee will at all times during the said term 
well and sufficiently repair and keep in repair and in a safe 
condition for passage over and upon the same, all area grat­
ings, trap doors and other coverings of areas, coal shutes or 
man-holes upon or in connection with the said premises.

To Insure,

And that the lessee will insure and keep insured against 
fire, during the whole of the said term, the buildings for the 
time being on the said premises, in some responsible (old 
line) insurance company (approved of by the lessor) in the
sum of------ dollars, and will, if requested so to do, produce
the receipts for the premiums of such insurance for the 
then current year to the lessor or his agent.

To Paint.

And the lessee will once in every (four) years of the 
said term paint with two coats of good oil paint, and in n 
proper and workmanlike manner, the outside wood and 
iron work of the said premises, of a colour to be approved 
of by the lessor, and in the same manner all additions to the 
said premises as often as the same shall be needed, and will 
in like manner once in every (seven) years of said term 
paint such parts of the inside wood work as have been 
usually painted, and of colours to be approved of by tile 
lessor.

To Keep Garden and Lawn in Order.

And that the lessee will during the said term keep up 
and preserve in good order and condition the lawn and
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garden belonging to the said premises, and carefully protect 
and preserve all orchard, fruit, shade and ornamental trees, 
bushes, shrubs, plants and flowers, now growing or hence­
forth during the said term, to grow therein, from waste, in­
jury and destruction, and will carefully prune, manure, 
cultivate and care for the same if and as often as they may 
require, and will not suffer nor permit any horses, cattle, or 
sheep to have access to the orchard on the said premises, 
and that the lessee will replace such of the bushes and 
shrubs as may die or require replacing, provided that it 
shall not be incumbent upon him to keep or deliver up the 
said premises in a better state of repair or condition than 
they are at present.

Not to Alter or to Add to Premises.
And that the lessee will not during the said term make 

or suffer any alterations or additions to or erect any new 
buildings upon the said premises without having first sub­
mitted a plan or specification thereof to the lessor and 
obtained his approval thereof in writing.

To Leave IIay and Manure.
And that the lessee will leave upon the said premises all 

the unspent hay, straw, and root crops and all manure and 
compost, for the benefit of the lessor or the incoming tenant, 
who shall pay a reasonable price thereof ; in case of dispute, 
to be settled by a valuator agreed upon by the parties hereto 
(or as may be agreed).

To Put Up Notice to Let or Sell.
And that the lessor or his agent may at any time within

----- months before the expiration, or sooner, determination
of the said term enter upon the said premises and affix a 
notice for selling or re-letting the same, which notice shall 
be affixed (describe place agreed on) and shall not be more
than----- inches in height, and that the lessee will not
remove the same.

Lessor’s Right to Enter and Exhibit Premises.
And that the lessee will permit the lessor or his agents 

to make such repairs to and alterations in the said premises 
as he shall deem necessary, and to exhibit the said premises
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to any prospective tenant or purchaser, and will permit all 
persons having written authority therefor to view the said 
premises at all reasonable hours.

Covenant for Light and Air.

And the lessor covenants that no building shall at any 
time be erected in the rear of the said premises so as to 
obstruct or interfere in any manner with the access of light 
or air to the said premises.

Other Covenants.

The said lessee covenants with the said lessor to pay 
rent and to pay taxas, except for local improvements (and 
to pay all water and gas rates and electric lighting which 
shall be assessed or chargeable upon the said premises dur­
ing the term hereby demised, or during the time the lessee 
shall occupy the said premises as tenant, to the lessor under 
these presents. Provided, and it is hereby agreed that when 
and so often as the lessee neglects or omits to pay the said 
water rates, gas rates, and electric lighting, the lessor may 
pay them, and may thereupon charge them to the lessee, 
who hereby covenants to pay them forthwith, and hereby 
agrees with the lessor that the lessor shall have the same 
remedies and may take the same steps for the recovery 
thereof as the lessor might take for the recovery of rent in 
arrears under the terms of this lease ; and to repair reason­
able wear and tear and damage by fire, lightning and 
tempest only excepted, and to keep up fences and not to cut 
down timber; and that the said lessor may enter and view 
state of repair ; and that the said lessee will repair, accord­
ing to notice in writing, reasonable wear and tear, and dam­
age by fire, lightning and tempest only excepted, and will 
not assign or sub-let without leave (but such consent shall 
not be unreasonable or arbitrarily withheld to an assign­
ment or sub-letting of the said premises to a respectable and 
responsible person), and will not carry on upon the pre­
mises any business or occupation which may be offensive or 
annoying to the lessor, or which shall be deemed a nuisance, 
or by which the said premises or any building thereon shall 
be injured, or by which the insurance of the said premises 
■will be increased, and that he will leave the premises in good
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repair, reasonable wear and tear and damage by fire, light­
ning or tempest only excepted. Provided that the lessee 
may remove his fixtures. Provided that in the event of fire, 
lightning or tempest, rent shall cease until the premises are 
re-built. Proviso for re-entry by the said lessor on non­
payment of rent (whether lawfully demanded or not), or 
non-performance of covenants (or seizure or forfeiture of 
the said term for any of the causes herein mentioned). 
The said lessor covenants with the said lessee for quiet 
enjoyment.

Premises Now in Good Repair.

And the lessor covenants with the lessee that the said 
messuage and appurtenances arc now in good and substan­
tial repair, and that the lessor will repair any damage 
arising from the lack of such repair at this present time 
upon reasonable notice to him by the lessee.

Lessee Not to Claim Exemptions.

And the lessee covenants and agrees with the lessor that 
notwithstanding anything contained in section 30 of chapter 
170 of the Revised Statutes of Ontario, 1897, or in any other 
section of the said Act, or any other Act which has been or 
may hereafter be passed in amendment thereof, none of the 
goods or chattels of the lessee at any time during the con­
tinuance of the term hereby created, on the said premises 
shall be exempt from levy by distress for rent in arrear by 
the lessee, as provided for by the said section of the said Act 
above named, and that upon any claim being made for such 
exemption by the lessee, or on distress being made by the 
lessor, this covenant and agreement may be pleaded as an 
estoppel against the lessee in any action brought to test the 
right to the levying upon any such goods as are named as 
exempted in said section, the lessee waiving, as he hereby 
does, all and every benefit that could or might have accrued 
to him under and by virtue of the said section of the said 
Act, or amendment thereto, but for the above covenant.

Proviso in Case of Assignment for Benefit of 
Creditors, etc.

And it is hereby agreed between the parties hereto that 
if the term hereby granted, or any of the goods and chattels
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of the lessee shall at any time during the said term be seized 
or taken in execution or attachment by any creditor of the 
lessee, or if a writ of execution shall issue against the goods 
or chattels of the lessee, or if the lessee shall make any 
chattel mortgage nr bill of sale of any of his goods or chat­
tels, or any assignment for the benefit of creditors, or 
becoming bankrupt or insolvent shall take the benefit of any 
Act which may be m force for bankrupt or insolvent debtors 
(in the case of the lessee being an incorporated company, 
add, or if any petition is tiled or presented for the winding- 
up of the said company), or in case the said premises become 
vacant and unoccupied for the period of (ten) days, or be 
used by any other persons than such are entitled to use 
them under the terms of this lease, or in case they shall be 
used for any other purpose than as above provided, or in 
case the lessee shall attempt to abandon the said premises, 
or to sell and dispose of his goods and chattels so that there 
would not, in the event of such sale or disposal, be a suffi­
cient distress on the said premises for the then accruing 
rent, then and in every such case the then current and next 
ensuing (quarter’s) rent and the taxes for the then current 
year (to be reckoned upon the rate for the previous year, 
in case the rate shall not have been fixed for the then cur­
rent year) shall immediately become due and be paid, and 
the lessor may re-enter and take possession of the said pre­
mises ils though the lessee, or his servants, or any other 
occupant of the said premises, was holding over after the 
expiration of the said term, and the said term shall, at the 
option of the lessor, forthwith become forfeited and deter­
mined, and in every of the above cases such taxes as are 
accrued portion thereof shall be recoverable by the lessor 
in the same manner as the rent hereby reserved.

Lessor May Follow Goods Removed.
Provided also that in case of removal by the lessee of 

his goods and chattels from off the said premises, the lessor 
may follow them for thirty days in the manner provided 
for in the Act respecting fraudulent and clandestine 
removal of goods.

Lessor May Follow and Sell Goods Removed.
And the lessee further agrees that if he leaves the said 

premises leaving any rent owing and unpaid, the lessor may
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seize and sell the goods and chattels of the lessee at any 
place to which the lessee or any other person may have 
removed them, whether on or off the demised premises.

Lessor May Determine Lease, Purchasing Improvements 
at Value Fixed by Arbitration.

And it is hereby agreed that the lessor on the determina­
tion of the term hereby granted, or any renewal thereof, 
shall be at liberty to determine this lease and all right of 
renewal thereof, by purchasing the buildings, erections and 
improvements then on the premises hereby demised, at a 
price to be determined, in case of dispute, by arbitration, 
the lessor to appoint one person, the lessee to appoint one 
person, and the two persons thus appointed to appoint a 
third, with all necessary powers, to value and appraise the 
same, and to appoint a time for payment of the value 
thereof so ascertained, and the award of a majority of such 
arbitrators shall be final between the said parties.

Covenant to Sell to Lessee.

And the lessor covenants that he will upon payment to
him by the lessee at any time within------ years from the
date hereof of------ dollars, convey the premises hereby
demised to the lessee, or to whomsoever he may direct or 
appoint.

Destruction of Premises.

Provided that if the premises hereby demised shall at 
any time during the term hereby agreed upon be destroyed 
by fire, lightning or tempest, so as, in the opinion of the 
lessor, to be total loss, then the rent hereby reserved shall be 
forthwith payable up to the time of the destruction of the 
said premises, and the said term shall immediately become 
forfeited and void, and the lessee shall be relieved from all 
further liability hereunder, and the lessor may forthwith 
re-enter and take possession of the said premises.

Provided further, that if the said premises are only 
partially destroyed by any of the causes aforesaid, then and 
so often as the same shall happen, the lessor may, at his 
option, either forthwith rebuild and make the said premises 
fit for the purposes of the lessee, and the rent hereby re-
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served, or a proportionate part thereof, according to the 
nature and extent of the injury sustained, shall abate, and 
all or any remedies for recovery of said rent or such pro­
portionate part thereof shall be suspended until the said 
premises shall have been rebuilt or made fit for the purposes 
of the lessee ; or the lessor may, at his option, instead of re­
building, by notice in writing mailed to the lessee at his 
last known address, forthwith determine and put an end to 
this lease, and the lessor may thereupon recover the rent due 
and accruing due up to the time the said premises became 
unfit for occupation as aforesaid, and may deal with the 
said premises as fully and effectually as if these presents 
had not been entered into.

Provided also that if the lessor shall not exercise the 
said option to determine the said lease, but shall proceed to 
forthwith rebuild the said premises and to make them fit 
for the purposes of the lessee, in case any dispute shall 
arise between the lessor and the lessee as to whether the 
said premises have been rebuilt or made fit for the purposes 
of the lessee within the terms of this proviso, so as to entitle 
the lessor to recover from the lessee the rent for the said 
premises, then and so often as the same shall happen the 
lessor may, at his option, thereupon determine and put an 
end to this lease by notice in writing as aforesaid, and the 
said lease shall thereupon become forfeited and void, and 
the lessor may forthwith recover the rent for the said pre­
mises due up to the time of the happening of any of the 
events aforesaid, and may take immediate possession of the 
said premises.

Power to Re-elect if Premises Become Vacant.

Provided also that if the said premises shall at any time 
become vacant during the said term in consequence of the 
removal of the lessee for non-payment of rent by legal pro­
cess or any other cause, the lessor may re-enter the said 
premises and use such force for that purpose as the lessor 
shall think fit, without being liable to any prosecution 
therefor, and may thereupon treat the said lease as termin­
ated and re-let the said premises for his own use, or the 
lessor may re-let the said premises as agent of the lessee, 
applying the avails thereof to the expenses that may accrue
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in re-entering, and then to the payment of the rent due 
under these presents, and the balance to pay over to the 
lessee, or may hold the lessee for any balance remaining due 
after so applying the proceeds.

Renewal of Lease.
And the lessor covenants with the lessee that if the lessee 

duly and regularly pay the said rent, and perform all and 
every the covenants, provisoes, and agreements herein con­
tained, and on the part of the lessee to be paid and per­
formed, the lessor will, upon the request and at the cost of
the lessee,----- months previous to the determination of the
term hereby created, grant to the lessee a renewed lease of 
the said hereby demised premises for a further term of
----- , at a rent to be determined by (arbitration in the same
manner as for purchase of the buildings hereinafter men­
tioned or as may be agreed), and so on at the end of each
term of ----- will grant a renewal lease for a like term,
under and subject to the same covenants, provioes and 
agreements as are herein contained.

It is hereby declared and agreed that these presents 
and everything herein contained shall respectfully enure to 
the benefit of and be binding upon the parties hereto, their 
heirs, executors, administrators, and assigns respectively.

In Witness, etc.,

No. 21. Lease of a Right of Sporting.

This Indenture, made the -----  day of ----- , 19—,
Between A.B. of, etc., of the one part, and C.l). of, etc., of 
the other part :

Witnesseth, that in consideration of the rent and 
lessee’s covenants hereinafter reserved and contained, The 
said A.B. doth hereby demise unto the said C.D.,

All that the exclusive right of hunting, coursing, 
shooting, fishing, and sporting in, over, and upon all, etc., 
(parcels), (except and reserved out of these presents unto 
the said A.B., his heirs and assigns, the exclusive right of 
shooting and sporting in, over and upon the several lands 
coloured red in the plan hereto annexed, and the exclusive
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right of fishing in the river A., between the pointa marked 
C. and D. on the said plan). To hold the said premises
unto the said C.D., from the----- day of------- , last past for
and during the term of----- years thence next ensuing, if
the said C.D. shall so long live, but subject as regards 
ground game to the rights of the tenants of the said lands 
or any of them :

Yielding and paying therefor, the yearly rent of-----
by equal quarterly payments, on the 25th day of March, the 
24th day of June, the 29th day of September, and the 25th 
day of December in each year, with a proportionate part of 
the said rent, up to the day of decease of the said C. 1). 
within the said term, the first payment to be made on the 
----- day of —r~ next.

And the said C.D. doth hereby covenant with the said 
A.B., his heirs and assigns, in manner following—that is to 
say, that he, the said C.D., will pay the said rent at the 
times hereinbefore appointed for payment thereof, and will 
also pay all rates and taxes payable in respect of the said 
lands: and also that he, the said C.D., will at all times dur­
ing the said term, keep up the head of game on the said 
lands, and will to the best of his power preserve the eggs 
and young of game birds from being destroyed or injured : 
and also will not at any time assign or under-let, or other­
wise part with the present lease, or the rights and privileges 
hereby demised, or any of them, to any person or persons 
whomsoever, without the consent in writing of the said A.B., 
his heirs or assigns, first had and obtained for that purpose : 
and the said A.B. doth hereby covenant with the said C.D. 
that he, paying the yearly rent hereby reserved, and observ­
ing and performing the covenants herein contained on his 
part, shall and may peaceably and quietly have, hold, and 
enjoy the rights and privileges hereby demised without any 
lawful interruption from or by the said A.B., or any person 
or persons claiming through, under, or in trust for him: 
and that if this lease shall determine by the death of the 
said C.D. during the said term, he the said A.B., his heirs 
or asigns, will pay or allow to the executors, administrators 
and assigns of the said C.D., all expenses incurred by the 
said C.D. in preserving and rearing the game from the end
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of the preceding season up to the day of the death of the 
said C.D.

In witness, etc.

No. 22. Lease for Lives on ilte Dropping of a Life pur­
suant to a Covenant for Perpetual Renewal 
Contained in a Lease for Lives which is Sur­
rendered.

This Indenture, made, etc., Between A. B. of, etc., 
(lessor) of the one part, and C.D. of, etc., (lessee) of the 
other part (Recite lease for lives of E.F. and (}., and lives 
and life of survivors and survivor of them, and the covenant 
for renewal contained in the lease,—death of E.) : and 
whereas the said C.D. hath requested the said A.B. to grant 
to him a renewed lease of the said premises pursuant to the 
covenant for this purpose contained in the said indenture, 
for the lives of F., G. and II., in consideration of u tine of

Now THIS indenture witnesseth, that in pursuance of 
the aforesaid covenant, and in consideration of the sum of
----- to the said A.B. paid by the said C.D. on or before the
execution of these presents (the receipt, etc.,), and in con­
sideration of the surrender of the said recited lease (which 
surrender is hereby made), and of the rent and lessee’s 
covenants hereinafter reserved and contained, he, the said 
A.B. (hereinafter called “the lessor”) hereby demises unto 
the said C.D. (hereinafter called “the lessee”) all, etc., 
(parcels).

To hold the same unto the lessee from the date of these 
presents, for and during the lives of the said F., G. and H., 
and the lives and life of the survivors and survivor of them.

Yielding and paying therefor during the said term the
yearly rent of ----- , by equal quarterly payments on the
------day of --------, the------  day of ------ , the------ day of
----- , and the------day of-------, the first of such quarterly
payments to be made on the------day of------- . (Covenants
by lessee to pay rent, rates, and tares during the said term, 
to keep in repair, to permit lessor to inspect, to insure) :
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And tiie lessor hereby covenants with the lessee that in 
case, on the decease of any one of the persons for whose 
lives this lease is granted, the lessee shall, within six calendar 
months from the dropping of such life, give to the lessor, or 
leave at his usual or last known place of abode, a notice in 
writing requesting a new lease of the premises for the lives 
of the two survivors of such persons, and the life of one 
person to be nominated in that behalf by the person or 
persons giving or leaving such notice, and shall within the
said period pay the sum of------ to the lessor, by way of fine
for the renewal of such lease, then and in such case the 
lessor shall and will remain within such period as aforesaid, 
at the request and cost of the lessee grant unto him, on the 
surrender of this present lease, a new lease of the said pre­
mises for the lives aforesaid, according to such notice, upon 
the same or the like terms, and under and subject to the 
same or the like covenants and provisions as are declared 
and contained in this present lease, including this covenant 
for renewal.

As witness, etc.

No. 23. Lease for Lives on the Dropping of a Life Pur­
suant to a Covenand for Perpetual Renewal 
Contained in a Lease for Lives which is Sur­
rendered.

This Indenture, made, etc., Between A.B. of, etc., 
(lessor), of the first part, and C.D. of, etc., (lessee), of the 
other part (Recite lease for lives of E., F. and G., and lives 
and life of survivors and survivor of them, and the covenant 
for renewal contained in the lease,—death of E.) : and 
whereas the said C.D. hath requested the said A.B. to grant 
to him a renewed lease of the said premises pursuant to the 
covenant for this purpose contained in the said indenture, 
for the lives of F., G. and II. in consideration of a fine of
------ : now this indenture WITNESSETH, that in pursuance
of the aforesaid covenant, and in consideration of the sum
of----- to the said A.B. paid by the said C.D. on or before
the execution of these presents (the receipt, etc.,), and in 
consideration of the surrender of the said recited lease
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(which surrender is hereby made), and of the rent and 
lessee’s covenants hereinafter reserved and contained, he, 
the said A.B. (hereinafter called “the lessee”), all, etc., 
(parcels). To hold the same unto the lessee from the date 
of these presents, for and during the lives of the said F., 
0. and II., and the lives and life of the survivors and sur­
vivor of them, yikldind and PAYING therefor during the 
said term the yearly rent of----- , by equal quarterly pay­
ments on the-----  day of ----- , the-----  day of----- , the
-----  day of ------, and the----- day of-------, the first of
such quarterly payments to be made on the -----  day of
(Covenant by lessee to pay rent, rates, and taxes during the 
said term, to keep in repair, to permit lessor to inspect, to 
insure): and the lessor hereby covenants with the lessee 
that in case, on the decease of any one of the persons for 
whose lives this lease is granted, the lessee shall, within six 
calendar months from the dropping of such life, give to the 
lessor, or leave at his usual or last place of abode, a notice 
in writing requesting a new lease of the premises for the 
lives of the two survivors of such persons, and the life of 
one other person to be nominated in that behalf by the 
person or persons giving or leaving such notice, and shall
within the said period pay the sum of----- to the lessor, by
way of fine for the renewal of such lease, then and in such 
case the lessor shall and will within such period as aforesaid, 
at the request and cost of the lessee, grant unto him, on the 
surrender of this present lease, a new lease of the said pre­
mises for the lives aforesaid, according to such notice, upon 
the same or the like terms, and under and subject to the 
same or the like covenants and provisions as are declared 
and contained in this present lease, including this covenant 
for renewal.

In witness, etc.

No. 24. Lease Under a Power Created by Deed or Will.
This Indenture made, etc., (date and parties as usual) 

witnesseth, that in consideration of the rent, etc., the said 
A.B. (hereinafter called “the lessor”), in exercise of the 
power for the purpose given to him by an indenture dated, 
etc., and made, etc., (date and parties), or, by the will of
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L.M., late of, etc., dated the-----  day of----- , 19—, and
proved on the----- day of-------, 19—, in the Court of------,
and of all other powers (if any) him hereunto enabling, 
doth hereby appoint and demise, etc., (the rest as usual).

No. 25. Lease by a Tenant for Life, etc., Under Settled 
Estates Act.

This Indenture, made, etc., (date and parties as usual).
Whereas under an indenture dated, etc., and made, etc., 

(date and parties), (or, under the will, etc.,) the said A.B. 
is beneficially entitled to the possession of the hereditaments 
intended to be hereby demised for his life, (or for the life 
of X.Y., or, in the case of any other limited owner, state the 
nature of his ownership).

Now this indenture witnesseth, that in consideration, 
etc., the said A.B. (hereinafter called “the lessor”) in 
exercise of the power for the purpose given to him by the 
Settled Estates Act and of all other powers (if any) him 
hereunto enabling, doth hereby demise, etc., (the rest as 
usual).

No. 26. Lease by Person Appointed by Court to Exercise 
Powers of Act on Behalf of Infant Tenant in 
Fee Simple.

This Indenture, made the ----- day of -------, 19—,
Between E. F. of, etc., (person appointed by Court to act 
for infant) of the first part, A.B. of, etc., an infant under 
the age of twenty-one years (infant tenant in fee simple), 
of the second part, and C.D. of, etc., (lessee) of the third
part. Whereas, F.G., late of, etc., died on the----- day of
----- , 19—, intestate, seized in fee simple of the heredita­
ments intended to be hereby demised, and leaving the said 
A.B., his only son, and heir-at-law :

And whereas by an order of the High Court of Justice,
dated the----- day of-------, 19—, and made in the matter
of, etc., and of the Settled Estates Act, on the application 
of the said A. B. by L. M., his next friend, it was ordered 
that the powers conferred upon a tenant for life by the
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Settled Estates Act might be exercised by the said E.F. on 
behalf of the said A.B. during his minority.

Now THIS INDENTURE WITNESSETH that in consideration, 
etc., the said E.F., on behalf of the said A.B. (hereinafter 
called “the lessor’’) in exercise of the power for this pur­
pose given to him by the Settled Estates Act, and of all 
other powers (if any) him hereunto enabling, doth hereby 
demise, etc., (the rest as usual, omitting the lessor's cove­
nant for quiet enjoyment).

No. 27. Lease by Husband Seised in Right of His Wife 
Under Settled Estates Act.

This Indenture, made the ------ day of ------, 19—,
Between A.B. of, etc., (lessor), of the one part, and C.D. 
of, etc., (lessee), of the other part, witnesseth that in con­
sideration, etc., the said A.B. (hereinafter called “the 
lessor”), being beneficially entitled to the possession of the 
hereditaments hereinafter described in right of E.B., his 
wife, who is seised in fee simple thereof, doth hereby, in 
exercise of the power for this purpose given to him by the 
Settled Estates Act, and of all other powers (if any) him 
hereunto enabling, demise, etc., (the rest as usual).

No. 28. Lease by Wife Tenant for Life for Her Separate 
Use.

This Indenture, made the ------ day of ------, 19—,
Between E.B., the wife of A.B., of, etc., (lessor), of the one 
part, and C.D. of, etc., (lessee), of the other part : (Recite 
settlement under which E.R. is tenant for life, and adding 
“for her separate use without power of anticipation ”).

Now this indenture witnesseth, that in consideration, 
etc., the said E. B. (hereinafter called “the lessor”), in 
exercise of the power for this purpose given to her by the 
Settled Estates Act, and of all other powers (if any) her 
hereunto enabling, doth hereby demise, etc., (The rest as 
usual).
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No. 29. Lease by a Lunatic by His Committee.
This Indenture, made the------day of------ 19------ , be­

tween A. R of etc., a lunatic so found by inquisition 
(lessor) by X. Y., the committee of his estate acting in this
behalf, pursuant to an order of----- , dated the------day of
----- 19-------, of the one part, and C. D. of etc., (lessee) of
the other part : Witnesseth that in pursuance of the said 
order, and in consideration, etc., the said A. B. (hereinafter 
called “the lessor”), by the said X. Y. his committee, doth 
hereby demise, etc.

No. 30. Lease by Mortgagee and Mortgagor.
This Indenture, made the-----  day of----- , between

A. B. of etc., (in whom the legal estate in the hereditaments 
hereinafter demised is vested by way of mortgage) 
(mortgagee) of the first part, C. D. of etc., (being the per­
son entitled to the equity of redemption of the said heredita­
ments (mortgagor) of the second part, and E. F. of etc., 
(lessee) of the third part,Witnesseth, that in cosideration, 
etc., the said A. B. (hereinafter called “the lessor”) at the 
request of the said C. D. hereby demises, and the said C. I). 
hereby demises and confirms unto the said E. F. (herein­
after called “the lessee”). All etc.

And the lessee hereby covenants with the lessor in man­
ner following, that is to say: That, etc., (covenants by 
lessee, and proviso for re-entry, etc.

And the lessor, and also the said C. D., as to their own 
respective acts and deeds, but not further or otherwise, do 
hereby respectively covenant with the lessee that he paying 
the rent hereby reserved, and observing and performing the 
lessee’s covenants hereinbefore contained, shall and may 
peaceably and quietly possess and enjoy the said premises 
during the said term without any eviction or disturbance by 
the said covenanting persons respectively, or any person 
lawfully or equitably claiming from or under them respec­
tively : Provided always, and it is hereby agreed and de­
clared, that the lessee shall pay the rent hereby reserved 
unto the said C. D. or other person for the time being 
entitled to the equity or redemption of the said premises,
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until the lessor shall by a notice in writing require the pay­
ment of the said rent to himself, and until such notice the 
said C. D. or other the person entitled as aforesaid shall 
have the like remedy by distress for recovery or arrears of 
the said rent as he would have had if seized at law of the 
said premises in reversion expectant on this lease, and shall 
and may exercise all the rights and powers conferred by 
these presents on the lessor.

In witness, etc.

No. 31. Lease by a Mortgagor Under a Power 
Created by the Mortgage Deed.

This Indenture, made the------ day of------- , between C.
D. of, etc., (mortgagor), of the first part, A. B. of, etc., 
(mortgagee) of the second part, and E. F. of, etc., (lessee) 
of the third part. Whereas under an indenture, etc., (date 
and parties), the hereditaments hereinafter described are 
vested in the said C. D. who is entitled to the equity of re­
demption of the said hereditaments and is in possession 
thereof, has power under the said indenture to lease the 
same in manner hereinafter expressed :

Now* this indenture witnessetii, that in consideration 
etc., the said C. D. in exercise of the power vested in him 
for this purpose by the said indenture, and all other powers 
(if any) him hereunto enabling, hereby appoints and 
demises unto the said E. F. All, etc., (habendum to lessee 
and reservation of rent).

And the said E. F. hereby covenants with the said A. B. 
and also by way of separate covenant with the said C. D. in 
manner following, that is to say : That he, the said E. F., 
his executors, administrators, and assigns (all of whom are 
hereinafter included in the expression “the lessee”), will 
pay to the person for the time being entitled to the rever­
sion expectant on this lease (hereinafter called “the rever­
sioner”), the rent, etc., (covenant to pay rent and taxes.) 
And also that the lessee will, etc., (covenants to repair and 
other lessee's covenants and proviso for re-entry, substitut­
ing “the reversioner” for “the lessor”) : And the said C.

BELL—16
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D. hereby covenants, etc., (covenant for quiet enjoyment), 
without any lawful interruption from or by the said C.D., 
or from or by the said A. B. or any person rightfully claim­
ing from or under either of them : Provided always, etc., 
(proviso that rent shall he paid to mortgagor until notice, 
etc., substituting (tthe reversioner” for “the lessorn).

In witness, etc.

No. 32. Lease of Coal Mines.
This Indenture, made the------day of-------19-------, be­

tween A. B., of, etc., (lessor), of the first part, and C.D., of, 
etc., E. F., of, etc., and G. H., of, etc., (lessees), of the 
second part, Witnesseth and declares as follows :—

1. In consideration of the rents and lessees’ covenants 
hereinafter reserved and contained, the said A. B. (herein­
after called “the lessor”), in exercise of a power for this 
purpose given to him by an indenture, etc., {date and 
parties), and of all other powers (if any) him hereunto en­
abling, hereby appoints and demises unto the parties here­
to of the second part (hereinafter called “the lessees”), 
All those mines, beds, veins, and seams of coal and cannel 
from the surface down to and including the mine, bed, vein,
or seam, called the----- mine, as well opened as unopened,
lying and being within and under, 1st, the lands situate in 
the township of----- , in the county of------, containing to­
gether -----  acres or thereabouts, delineated and coloured
----- on the plan annexed to these presents, all which lands,
(as well the surface thereof as the mines thereunder) are 
comprised in or subject to the uses of the said indenture of 
settlement, and, 2ndly, the lands situate in the said town­
ship of----- , containing------or thereabouts, delineated and
coloured on the said plan, which lands as to the surface
thereof belong to----- , but the above-mentioned mines
thereunder are comprised in and subject to the uses of the 
said indenture of settlement : Together with the rights and 
privileges to be exercised in connection with the said mines 
and premises hereinafter mentioned : To hold the same
unto the lessees from the----- day of-------, for and during
the term of forty years thence next ensuing, subject to the 
provisions hereinafter contained.
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2. It shall be lawful for the lessees at all times during 
the term hereby granted to work and get the mines hereby 
demised, and to manufacture and carry away the produce 
thereof, and for that purpose and in connection therewith 
but subject to the restrictions and conditions hereinafter ex­
pressed) to have and exercise in, over, upon or under the 
lands, under which the said mines lie, (but as regards the 
lands secondly hereinbefore described, so far only as it is 
competent for the lessor to grant the same) all necessary 
and proper easements, rights, and privileges, and in parti­
cular to do all or any of the following things (namely) :—

To sink, make, erect, set up, and construct pits, shafts, 
levels, airways, waterways, engines, machinery, fur­
naces, kilns, ovens, workmen's cottages, railways, tram­
ways, and other ways, canals, cuts, wharves, erections, 
and other works, and to use all existing works of the 
above description.

To deposit upon a convenient part of the said lands all 
coal, cannel, and slack gotten from the said mines, and 
all earth and spoil brought to the surface therewith, 
and all materials used in the working thereof.

To appropriate and use for any purpose connected with 
the working of the said mines any water within the 
said lands, and make and constmct reservoirs and 
ponds for collecting such water, but so that in the exer­
cise of this privilege the lessees shall not deprive any 
house, mill, or watering place for cattle, of a reasonable 
quantity of water as before accustomed, and shall not 
in any manner foul, impregnate, or otherwise 
deteriorate any springs or streams of water so as to 
render the sine useless and unprofitable.

To get and dig clay, gravel, sandstone, and slate from the 
said lands, and burn clay into bricks for the purposes 
of the works hereby authorized, but not for sale.

3. No pit or shaft shall be sunk, and no building or thing 
erected or set up, and no other surface operation carried on 
by virtue of the liberties and privileges above granted in or
upon the deinesned lands of----- house or any part thereof,
nor, (without the lessor’s consent) upon the site of any 
house or building, or any courtyard, fold, garden or orchard
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attached or belonging to any house or building, nor shall 
any land be taken or occupied for any surface operation, if 
the same shall be required for working any mines of the 
lessor not included in this lease, or for the purpose of any 
of the works connected with such mines, and any other land 
not so required shall be suitable and convenient and equally 
available for such surface operations.

4. No coke ovens shall be erected or set up in such a posi­
tion that any damage or inconvenience may thereby arise 
to existing buildings, and all coke ovens shall (as far as is 
reasonably practicable) consume their own smoke.

5. Before taking any land for surface operations, the 
lessees shall give to the lessor or his agent one calendar 
month’s previous notice in writing, and shall also give a 
similar notice to the tenants or occupiers of the land pro­
posed to be taken, or leave such notice at their respective 
usual places of abode, and every such notice shall properly 
and correctly specify, by name or other sufficient designa­
tion and by quantity, the land proposed to be taken, and the 
purpose for which the same is required. The lessor or his 
agent may at any time within one calendar month from the 
receipt of such notice state his objections (if any) to the 
proposed site, and the validity of such objections shall be 
determined by arbitration.

6. The lessees may at any time or times within six 
calendar months after the end of this lease carry away and 
dispose off any coal or other minerals which shall have been 
raised during the said term, and also remove all plant, 
machinery and utensils upon or under the said lands being 
in the nature of trade or tenant’s fixtures, or other movable 
things of the lessees, which the lessor shall not elect to pur­
chase under the provision in that behalf hereinafter con­
tained.

7. The following rights, liberties and privileges arc 
reserved to the lessor out of this demise (that is to say), 
Liberty for him, and any lessee or other person authorized 
by him in that behalf, to enter into and upon the above- 
mentioned lands or any of them, and to search for, dig, 
work, and get all or any of the mines and minerals and 
other substances under the said lands which are not in-
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eluded in this lease, and for the purposes aforesaid to sink, 
make, erect, and use such pits, shafts, levels, drains, water­
courses, reservoirs, tunnels, buildings, engines, machinery, 
canals, railways, waggon-ways, and other ways, works and 
conveniences upon, through, or under the said lands, and 
the mines hereby demised, and the workings of the lessees 
under these presents as shall be necessary or expedient: 
And also for the purposes aforesaid to use any existing 
pits or shafts and other works in and upon the said lands 
not required by the lessees for the purpose of the mines 
hereby demised: And Also to use in common with the 
lessees any canals, railways, waggonways, and other ways 
not existing, or which may hereafter lie made by the lessees 
under the authority of these presents, and to cross or in­
tersect any such last-mentioned canals, railways, waggon- 
ways, or other ways with or by any canals, railways, wag­
gonways, or other ways to be made under the liberties and 
powers hereby reserved : Provided always that the said re­
served rights and privileges shall be exercised and en­
joyed in such manner ns not to hinder or interfere with 
the rights and privileges of the lessees under these pre­
sents: Provided also that if the lessor or any person 
authorized by him as aforesaid shall use any canal, rail­
way, waggonway, or other way in common with the lessees 
under the said reserved liberty in that behalf, the lessor 
or other the person using the same as aforesaid shall pay 
and contribute a just and fair proportion of the expense 
of keeping the same in repair and working order, the 
amount of such proportion to be settled in case of dispute 
by arbitration: Provided also that fair and proper com­
pensation shall be paid by the lessor or other the persons 
for the time being exercising the said excepted and re­
served rights and privileges to the lessees for all loss, 
damage or injury which they may sustain or be put into 
by reason or in consequence of the exercise thereof, the 
amount of such compensation to be settled in ease of dif­
ference by arbitration.

8. The certain yearly rent of------ shall be paid by the
lessees to the lessor for and in respect of the mines and 
premises hereby demised, by equal half-yearly payments
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on the -----  day of ------, and the ------ day of ------ in
every year, the first half-yearly payments to be considered
as having become due on the----- day of------- . For and
in respect of which certain yearly rent of----- , the lessees
may in every year of this demise work and get from or 
out of the said demised mines and premises such a quan­
tity of coal and cannel as at the rates hereinafter men­
tioned would yield or pay for that year footage rents 
equal in amount to the said certain yearly rent of. But 
the said certain rent shall always be paid, whether such 
quantity shall in fact be gotten or not.

9. The following footage rents shall be paid by the 
lessees to the lessor for and in respect of all coal and can­
nel gotten from or out of the said demised mines and 
premises over and above the quantity which the lessees 
are hereinbefore authorized to work and get in respect
of the said certain yearly rent of -----  (that is to say),
the rent of-----  for every acre of one foot in thickness,
and so in proportion for a greater or less quantity than 
an acre, and for a greater or less thickness than one foot, 
of coal and cannel gotten from or out of the mines called
the -----  Mine and the -----  Mine respectively, or either
of them, the rent the sum of-----  for every acre of one
foot in thickness, and so in proportion as aforesaid, of 
coal and cannel gotten from or out of the mines called the
-----  Mine and the ------ Mine respectively, or either of
them, and the rent or sum of-----  for every acre of one
foot in thickness, and so in proportion as aforesaid, of coal 
and cannel gotten from or out of the other mines hereby 
demised or any of them. The said footage rents to be paid
by half-yearly payments on the------ day of--------and the
-----  day of ---- in each year for and in respect of the
coal and cannel gotten during the then proceeding half- 
year. Provided always that if in any year of the said 
term the lessees shall not work and get from or out of the 
said demised mines and premises such a quantity of coal 
or cannel as at the rates above-mentioned would produce 
or yield footage rents equal in amount to the said certain
rent of----- then, and as often as the same shall happen,
the lessees may, during the next ten years of the said
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term, or any of them, but not afterwards, work and get 
from or out of the said demised mines and premises such 
quantity of coal and cannel as shall be required to make 
up such deficiency without paying any rent for the same 
other than the said certain rent.

10. A deduction or abatement shall be made in making 
or taking the yearly calculation or admeasurement for the 
purpose of ascertaining the footage rents payable for the 
then preceding year for and on account of all coal left 
for the support of buildings under the covenant in that 
behalf hereinafter contained, or for faulty, thin, or bad 
coal, or for protection against water, but no such deduc­
tion or abatement shall be made for or on account of any 
pillars, walls, or ranges which may be left in the said 
mines otherwise than for the support of buildings, or for 
faulty, thin, or bad coal, or for protection against water 
as aforesaid, but all such pillars, walls, or ranges other 
than as aforesaid, shall be paid for in like manner as if 
the coal constituting the same had been actually gotten 
from or out of the said demised mines.

11. The further yearly rent of-----  shall be paid by
the lessees to the lessor for or in respect of every Cheshire 
acre of land belonging to the lessor, the surface whereof 
shall be occupied or used by the lessees for any of the pur­
poses of this demise, and so in proportion for any less 
quantity than an acre, the said surface rent to be paid by 
equal half-yearly payments on the same days as the said
certain rent of------is hereinbefore made payable, and the
first half-yearly payment thereof to be made on such of 
the said days as shall happen next after such occupation 
or use shall commence, and the last half-yearly payment 
thereof to be made on such of the said days as shall hap­
pen next after such occupation or use shall have ceased, 
and the land shall have been restored and rendered fit for 
cultivation again, and in case any difference of opinion 
shall arise as to what ought to be considered the occupa­
tion or use of the surface of any land for the said pur­
pose aforesaid, or as to the day on which such occupation 
or use shall have commenced, or as to the amount of rent 
payable under the reservation aforesaid, the matter in
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difference shall be settled by arbitration : Provided always 
that no such rent shall be paid or demanded in respect of 
any spoil banks or roads or ways now in existence and 
not used by the lessees.

12. The lessees hereby jointly and severally covenant 
with the lessor to pay the rents reserved by this lease at 
the times and in the manner above pointed in that behalf, 
and also to observe and perform the provisions hereinafter 
contained, which are or ought on their parts to be observed 
and performed.

13. In addition to the rents hereby reserved, the lessees 
shall pay and discharge all taxes, rates, assessments, and 
impositions whatsoever which shall from time to time be 
charged, assessed or imposed upon the said demised pre­
mises or any part thereof, or upon the owner or occupiers 
thereof by authority of parliament or otherwise.

14. The lessees shall, during the continuance of this 
demise, work and get the mines hereby demised in a skill­
ful and workmanlike manner, according to the most ap­
proved practice of mining in the district, and as to each 
and every of the mines when opened without voluntary 
intermission, and shall keep all the pits, and shafts, 
machinery and works belonging to and used in connec­
tion with the said mines in good repair, working order 
and condition.

15. The lessees shall at all times during the continu­
ance of this demise, effectually fence off and keep fenced 
off from the adjoining lands with good and substantial 
rails and posts all the pits, shafts, and banking room, 
roads, railways, canals, reservoirs, clay pits, and other 
places and conveniences made or used for working and 
carrying on the mines hereby demised, and maintain suf­
ficient roads, gates, stiles, and fences for the convenient 
occupation of such lands, and for the passing and re-pass­
ing by the lessor and his tenants, agents, and servants, 
and others on foot, and with horses, carts, carriages, and 
cattle to and from the said lands, for all purposes whatso­
ever.

16. The lessees shall not work the mines hereby demised
within the distance of fifty yards from the -----  fault,
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except in levels and narrow workings for the purpose of 
ascertaining its true direction, and shill not work the 
mines under and adjacent to any buildings now standing, 
or which may hereafter be erected on the said lands or 
any part thereof, without giving to the lessor or his agent 
one calendar month’s previous notice in writing : And 
the lessor or his agent may, at any time within ane calen­
dar month after the receipt of such notice, mark out what 
coal shall be left as a support of such building, and the 
lessees shall leave such coal accordingly : And if the les­
sor or his agent shall omit to mark out or to cause to be 
marked out what coal shall be left for the space of one 
calendar month after the receipt of such notice, the lessees 
shall leave so much coal as shall be sufficient to support 
the said buildings and protect the same from all damage 
and injury whatsoever by reason of working the said 
mines: And if the lessees shall neglect or omit to leave a 
sufficient support for such building, and any damage or 
injury shall be thereby occasioned to such building, then 
and in such case the lessees shall pay to the lessor, or other 
the person or persons entitled to or interested in such 
building, full and adequate compensation for the damage 
or injury to be done thereto as aforesaid, the amount 
thereof to be settled in case of dispute by arbitration.

17. The lessees shall on or before the----- day of-------
in every year during the continuance of this demise, and 
before the end of six calendar months from and after the 
determination thereof, account with the tenants and oc­
cupiers of any part of the lands within or under which the 
said mines and beds of coal and cannel shall be gotten, 
and also with all persons who may be injured by the work­
ing and getting of such mini's, or in anywise relating 
thereto, and pay to them full compensation for all dam­
age or injury done or occasioned through or by means or 
in consequence of the exercise of any of the liberties and 
privileges hereby granted, and shall indemnify and save 
harmless the lessor therefrom, the amount of such 
compensation to be settled in case of difference by arbi­
tration.
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18. The lessees shall within one calendar month after
each of the half-yearly days hereby appointed for payment 
of rent make an exact map and admeasurement in acres, 
roods, perches, and yards of the gettings of the mines 
hereby demised during the preceding half-year, such ad­
measurement to be taken as land measure of -----  yards
to the perch or pole, and to include all pillars, walls, and 
ranges which may be left as aforesaid, and to particularize 
the quantities and thickness of each mine separately, or 
as near as may be, and such map to be on a scale of thirty 
yards to the inch: And every such map and admeasure­
ment shall be open at all times to the inspection of the les­
sor or his agent, who may make copies thereof.

19. The lessees shall at or before the expiration of the 
said term cause to be restored to their original or natural 
level, state, and condition, and fit for agricultural occu­
pation, all such parts of the lands as shall have been ap­
propriated and used for any of the purposes of this de­
mise: And if any land shall be pennanently damaged or 
interfered with, so that the same cannot be restored as 
aforesaid, the lessees shall pay to the lessor at the end or
sooner detenuination of that lease the sum of -----  for
every statute acre of such land, and so in proportion for 
any less quantity than an acre.

20. The lessees shall, at the expiration or sooner deter­
mination of the term, deliver up to the lessor in good re­
pair, order, and working condition, all buildings and 
erections of brick, stone, or slate standing and being on 
the lands, and all pits, shafts, watergates, airgates, and 
levels belonging to the said mines, except pits, shafts, or 
other works which shall have been abandoned or disused 
in the ordinary and fair course of working of the said 
mines, and all such other works and things belonging to 
the said mines as are not in the nature of tenant’s or trade 
fixtures removable by the lessees, and also all such articles 
and things (if any) as the lessor shall elect to purchase 
under the power hereinafter given to him in that behalf.

21. The lessor and his agents, servants, and workmen 
shall be at liberty at all reasonable times during the said 
term to descend any pits or shafts of the lessees into the
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mines hereby demised for the purposes of examining the 
condition thereof, and of the works belonging thereto : 
And the lessees with proper persons employed by them 
and acquainted with the workings of the said mines shall 
effectually assist the lessor or other the persons aforesaid 
in descending into the said mines, and in returning to the 
surface, and shall allow him or them the use of all neces­
sary and proper machinery and plant for that purpose.

22. The lessees shall not assign or underlet the mines 
and premises hereby demised, or any part thereof, to any 
person or persons whomsoever, without the consent in 
writing of the lessor for that purpose first had and ob­
tained, unless such consent shall be unreasonably with­
held, and if any question shall arise as to whether the 
consent is not unreasonably withheld the same shall be 
settled by arbitration.

23. The lessor [or the said A. B.] hereby covenants 
with the lessees that they paying the rents hereby reserved, 
and observing and performing the covenants and pro­
visions herein contained, and on their parts to be observed 
and performed, shall peaceably and quietly hold and enjoy 
the mines and premises hereby demised for and during 
the term hereby granted, without any lawful interruption 
from or by the lessor [or the said A. B.], or any person 
rightfully claiming from or under him.

24. If the rents hereby reserved or any of them, or 
any part thereof respectively, shall be behind or unpaid 
for the space of twenty-eight days next after any of the 
days whereon the same ought to be paid, then and so often 
as the case shall happen, the lessor may enter into and 
upon the mines and premises hereby demised, or any lands 
which shall for the time being be possessed or occupied by 
the lessees for the purposes of these presents, and may 
distrain all or any of the coal, eannel, horses, engines, 
machines, tools, implements, matters, and things which 
shall be found in or upon the same premises, and the same 
may take, lead, and drive, carry away, and impound, and 
in pound detain and keep, or otherwise may demean 
therein according to law, until the rent which shall be
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then due, and all costs and expenses occasioned by the 
non-payment thereof, shall be fully paid and satisfied.

25. If the rents hereby reserved or any of them, or 
any part thereof respectively, shall be behind or unpaid 
for the space of sixty days next after any of the days 
whereon the same ought to be paid as aforesaid, whether 
the same shall have been legally demanded or not, or if 
the lessees shall commit any breach of the covenants and 
conditions contained in this lease and on their parts to be 
observed and performed, or any of them, then and in any 
such case it shall be lawful for the lessor at any time there­
after, and although he may not have taken advantage of 
some previous default of a like nature, into and upon the 
mines and premises hereby demised, or any part thereof, 
in the name of the whole to re-enter, and the same to have 
again, re-possess and enjoy, as of his former estate.

26. If at any time during the continuance of this de­
mise the mines hereby demised shall become unworkable 
by reason of any large outbreak of water not caused by 
improper working or by any default of the lessees, then 
and in such case the lessees may determine the lease on the
----- day-------in any year of the term hereby granted by
giving to the lessor twelve calendar months’ notice in 
writing to that effect, but without prejudice to the rights 
and remedies of the lessor, under or by virtue of these 
presents, for the recovery of any rent which may then 
remain unpaid, or in respect of any breach which may 
have been committed of any of the covenants herein con­
tained on the part of the lessees.

27. If all the mines, seams, beds, or veins of coal and 
cannel hereby demised and getable to profit shall be wholly 
exhausted before the expiration of the term hereby granted 
therein, then this lease shall thereupon cease and deter­
mine as if the same had expired by effluxion of time, but 
without prejudice to the rights and remedies of the lessor 
for the recovery of any rent then remaining unpaid, or in 
respect of any breach which may have been committed of 
any of the covenants herein contained on the lessees’ part.

28. If at the end or sooner determination of this demise 
the lessor shall be desirous of purchasing all or any of the
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movable machinery, plant, articles, and tilings in, upon, 
or under the said lands, or any part thereof, and used or 
employed in connection with the mines hereby demised, 
(including all things in the nature of fixtures removable 
by the lessees during the continuance of this lease), and 
shall signify such his desire by notice in writing to the 
lessees six calendar months at least before the expiration 
or sooner determination of the said term (unless the said 
term shall be determined under the power of re-entry 
hereinbefore contained, in which case the notice may be 
given at any time within six calendar months after such 
determination of the said term), then and in such case the 
articles and things specified in such notice shall be left by 
the lessees and be taken by the lessor at a valuation to be 
made thereof, in case of any difference or dispute between 
the parties as to their value, in the manner hereinafter 
provided, and the amount of such valuation, when ascer­
tained or settled, shall be paid to the lessees within three 
calendar months next after such valuation shall have been 
agreed upon and delivered to the parties, together with 
interest thereon after the rate of 4 per cent, per annum 
from the time of such delivery thereof.

29. If any dispute or difference shall arise between the 
lessor and the lessees concerning the value of the articles 
and things which the lessor shall elect to take or retain as 
aforesaid, or the amount to be paid by the lessor in respect 
thereof, or touching or concerning any other matter or 
thing which it is hereby provided shall be settled by arbi­
tration, or touching any clause, matter, or thing whatso­
ever herein contained, or the operation or construction 
thereof, or any matter or thing in any way connected with 
these presents, or the rights, duties, or liabilities of either 
party under or in connection with these presents, then and 
in every such case the dispute or difference shall be re­
ferred to a single arbitrator [or to two arbitrators, one to 
be appointed by each party in difference) in accordance 
with and subject to the provisions of the Arbitration Act.

30. Every notice hereby required or authorized to be 
given to the lessor may be either given to him personally 
or left at his usual or last-known place of abode in Eng-
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land or Wales, or may be given to such agent or other 
person or in such manner as the lessor may from time to 
time direct, and every notice hereby required or authorized 
to be given to the lessees may be given to them or either 
of them personally, or left at their office or counting-house 
for carrying on the business of their works under these 
presents.

31. Where the context allows, the expressions “the 
lessor” and “the lessees,” used in these presents, include, 
besides the said A. B., his successors in title (or heirs) 
and assigns, and besides the parties hereto of the second 
part, their executors, administrators, and assigns.

In witness, etc.

No. 33. Lease of Railway.

An Indenture made the----- day-------, one thousand
nine hundred and----- , between The-------Railway Com­
pany, a corporation existing under the laws of the Domin­
ion of Canada, for itself and the several companies which 
it controls, as hereinafter recited, and hereinafter called
“the Canada Company,” of the first part: and The------
Railway Company, a corporation existing under the laws 
of the State of Michigan, and hereinafter called “the 
Michigan Company,” of the second part:

Whereas the Canada Company is the proprietary 
owner of a main line of railway between the Niagara River 
and the Detroit River, and of several branch lines of rail­
way appurtenant to its main line, all within the Province 
of Ontario, in the Dominion of Canada, and is also the 
owner of all, or substantially all, of the capital stock and 
bonded indebtedness of the several Companies referred to 
and set out in the Schedule hereunto annexed, and through 
the ownership of such stock and bonds controls the several 
Companies mentioned or referred to in said Schedule ;

And whereas by an Act of the Parliament of the Do­
minion of Canada, duly made and passed in the year 1894, 
in the 57th and 58th year of Her Majesty’s, the late Queen 
Victoria’s reign, and Chaptered 66, the Canada Company



FORMS. 735

is authorized and empowered, among other things, to enter 
into an agreement with the Michigan Company tor leasing 
to the Michigan Company the railway of the Canada Com­
pany in whole or in part, or any rights or powers possessed 
by the Canada Company, as also the surveys, plans, works, 
plant, material, machinery and other property to the Can­
ada Company belonging on such terms and conditions as 
are agreed upon, and subject to such restrictions as to the 
Directors seem fit, provided that such agreement has been 
first sanctioned by two-thirds of the votes at a special 
general meeting of the shareholders duly called for the 
purpose of considering the same, at which meeting share­
holders, representing at least two-thirds in value of the 
stock, are present in person or represented by proxy, and 
that such agreement has also received the approval of the 
Govemor-in-Council, as is in the said Act more particu­
larly provided;

And whereas at a special general meeting of the share­
holders of the Canada Company, duly called and held at 
the Company’s Head Office in the City of St. Thomas, on 
the third day of June, 1903, at which meeting were present 
or represented more than two-thirds in value of the whole 
stock of the Company, and by the votes of more than two- 
thirds of the shareholders then present in person or by 
proxy, it was resolved that the Canada Company should 
lease to the Michigan Company, its said main railway line 
and branches and other appurtenances upon the terms and 
conditions in this Indenture contained.

And whereas at a special general meeting of the share­
holders of the Michigan Company, duly called and held at 
the Head Office of the Company in the City of Detroit,
on the----- day of-------, 1903, at which were present more
than -----  in amount of the whole of the shareholders of
the Michigan Company, it was resolved that the Michigan 
Company should lease from the Canada Company its said 
main line of railway and branches and other appurten­
ances upon the terms and conditions in this Indenture 
contained ;

And whereas the terms and conditions of this Inden­
ture were laid before the said meetings of shareholders
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respectively, were duly considered, and were approved of 
by more than two-thirds of the votes of the shareholders 
of the Canada Company, as aforesaid, and by the votes 
of a majority of the shareholders of the Michigan Com­
pany. and this Indenture was then and there at said res­
pective meetings sanctioned, approved of and ordered, by 
the votes of the respective shareholders as aforesaid, to be 
executed and accepted by the executive officers of the said 
respective Companies;

And whereas the Michigan Company represents that 
it has power and authority to enter into and accept a lease 
of the railway of the Canada Company, as in this Inden­
ture provided, and to carry out the provisions, conditions 
and agreements in this Indenture contained;

And whereas the Canada Company and the Michigan 
Company, in pursuance of the laws of the Dominion of 
Canada, and of the State of Michigan, in such cases made 
and provided, and of every other power and authority 
them in that respect enabling, have agreed that the railway 
of the Canada Company shall be leased to the Michigan 
Company, and shall be run, used and operated by the 
Michigan Company upon the terms and conditions of this 
Indenture ;

Now therefore this indenture WITNESSETH that for 
and in consideration of the covenants and agreements ot 
the Michigan Company hereinafter contained, and of the 
sum of one dollar to it in hand paid by the Michigan Com­
pany, (the receipt whereof is hereby acknowledged) the 
Canada Company, in pursuance of all powers it thereunto 
enabling, doth hereby demise, and lease, to the Michigan 
Company, its successors and assigns, the entire railway of 
the Canada Company as now existing, and being composed 
chiefly of:

(a) Its main line of railway between the City of 
Windsor, on the Detroit River, and the Town of 
Niagara Falls, on the Niagara River;

(b) Its St. Clair branch between the City of St. 
Thomas and the Village of Courtright on the St. Clair 
River ;
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(c) Its Amherstburg branch between the Town of 
Essex and the Town of Amherstburg, on the Detroit 
River ;

(d) Its Fort Erie branch between the Town of 
Welland and the Village of Bridgeburg on the Niagara 
River ;

(e) Its Niagara branch between the said Village 
of Bridgeburg and the Town of Niagara at the mouth 
of the Niagara River ;

Together with all other branches, extensions and sidings, 
and also all rights of way, lands, machinery, fixtures, sta­
tions, shops, buildings, structures, improvements, appur­
tenances, tenements and hereditaments of whatever kind 
or description and wherever situate, now held or owned 
by the Canada Company, or which may at any time here­
after during this Indenture be acquired by the Canada 
Company, provided that such after-acquired property be 
acquired for some purpose ineident to or connected with 
the maintenance, operation, construction or extension of 
the aforesaid railway with its branches and appurtenances ;

Also all the engines (stationary and locomotive) cars, 
tenders, trucks and other rolling stock, tools, implements, 
machines and personal property of every kind and des­
cription belonging to the Canada Company, and in use or 
adapted for use upon or about the railway and premises 
demised, or the business thereof ;

Also all the rights, powers and privileges, tolls and 
revenues which may now or at any time hereafter during 
this Indenture be lawfully exercised, enjoyed or received 
in or about the use, operation, management, maintenance, 
renewal, extension, alteration or improvement of the rail­
way and appurtenances above described ;

Together with the right to use the line of telegraph 
now existing in the manner and to the same extent and as 
now possessed by the Canada Company, or as the same 
may hereafter exist along the line of the said railway or 
its branches, or any extension thereof ; all of which are 
hereinafter referred to as “the demised premises,” but 
always excepting thereout and therefrom all lands of the

bell—47
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Canada Company lying South of Wellington Street, in 
the City of St. Thomas, commonly known as “the Canada 
Southern subdivision of lands,” and the lands lying out­
side of the present yard at Montrose not necessary for the 
operation of the railway of the Canada Company.

To have and to hold the demised premises hereby 
leased unto the Michigan Company, its successors and 
assigns, from and including the first day of January, A.D. 
1904, until the end of nine hundred and ninety-nine years, 
to be computed from the said first day of January, A.D. 
1904, together with all rights, advantages, privileges, 
claims and demands of the Canada Company under all 
deeds, contracts, agreements, by-laws, franchises, or other 
rights, so far as the same may be lawfully assignable.

I.

The Canada Company covenants and agrees with the 
Michigan Company, as follows :

II.
The Michigan Company covenants and agrees with the 

Canada Company as follows :

III.
It is mutually agreed between the Companies parties 

hereto as follows :

No. 34. Underlease.
For the Whole of the Term Granted by the Original Lease, 

Except Ten Days, and at Improved Rent. Under- 
lessee Covenants to Observe all the Covenants in the 
Original Lease.

This Indenture, made the----- day of------- , between
A. B.p., of, etc., (lessor) of the one part, and C. D., of, 
etc., (lessee) of the other part. Whereas by an indenture 
of lease, dated, etc., (date and parties), the messuage and 
hereditaments hereinafter described and intended to be 
demised were demised by the said C. D. unto the said 
A. B. for the term of eighty years computed from the
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----- day of ------- at the yearly rent of-----  and subject
to the lessee’s covenants therein contained : And whereas 
the said A. B. has agreed to grant to the said C. D. an 
underlease of the said premises in the manner hereinafter 
expressed, now this indenture witnesseth, that in pur­
suance of the said agreement and in consideration of the 
rent hereinafter reserved and the covenants of the said 
C. D. hereinafter contained, the said A. B. hereby demises 
unto the said C. D. all, etc., (punch), And all other (if 
any) the premises comprised in the said indenture of lease, 
to hold unto the said C. D. for all the residue now unex-
pired of the said term of----- years granted by the said
indenture of lease, except the last ten days of the said 
term, yielding and paying, etc., (reservation of rent). 
And the said C. D. hereby covenants with the said A. B. 
that he, the said C. D., his executors, administrators, or 
assigns, will pay the rent hereby reserved, at the time and 
in the manner aforesaid : And also will at all times during 
the term hereby granted observe and perform all the cove­
nants and conditions contained in the said recited inden­
ture of lease, and on the lessee's part to be observed and 
performed, except the covenant for payment of the rent 
thereby reserved, and will keep indemnified the said A. B., 
his executors, administrators, and assigns, from and 
against the said covenants and conditions and all claims 
and demands in respect thereof : And in particular will, 
at the expiration or sooner determination of the term 
hereby granted, deliver up the said premises to the said 
A. B., his executors, administrators, or assigns, in the same 
state and condition as the same ought to be in at the end 
of the term granted by the said indenture of lease under 
the covenant in that behalf entered into by the said A. B. 
in and by the said indenture, and so that the said A. B., 
his executors, administrators, or assigns, shall not under 
such covenant have to pay any moneys to his or their 
landlord, or to suffer any loss or injury on account of re­
pairs or dilapidations:

(Proviso for re-entry for non-payment of rent or breach 
of covenants, substituting for ‘‘lessor” the said A. B., his 
executors, administrators, or assigns, and for ‘‘lessee” the 
said C. D., his executors, administrators, or assigns) :
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And the said A. B. hereby covenants with the said 
C. D., that he, the said A. B., his executors, administrators, 
or assigns, will at all times pay the said yearly rent of
----- reserved by the said indenture of lease, and keep the
said C. D., his executors, administrators, and assigns, in­
demnified therefrom, and from all actions, claims, and 
demands in respect thereof : And also that the said C. D., 
his executors, administrators, and assigns, paying the rent 
hereby -reserved, and observing and performing the cove­
nants herein contained, and on his or their part to be 
observed and performed, shall and may peaceably and 
quietly possess and enjoy the premises hereby demised 
during the tenu hereby granted without any interruption 
by the said A. B. or any person lawfully or equitably 
claiming from or under him: And the said A. B. hereby 
acknowledges the right of the said C. D. to production and 
delivery of copies of the said indenture of lease, and under­
take for the safe custody thereof.

In witness, etc.

No. 35. Agreement.

For a Building Lease for the Erection of One House for 
Ninety-nine Years.

An Agreement, made the----- day of-------, 19—, be­
tween A. B., of, etc., of the one part, and C. D., of, etc., of 
the other part, whereby it is agreed as follows:—

1. When and so soon as the messuage or dwelling-house 
mentioned in the third article of this agreement shall have 
been erected and completed by the said C. D., the said 
A. B. will, by a good and sufficient lease, demise unto the 
said C. D. all that piece or parcel of land (describe it) and 
the messuage or dwelling-house, and buildings to be erected 
thereon, for the term of ninety-nine years, computed from 
the----- day of-------last, at the yearly rent of a pepper­
corn, if demanded, for the first year of the said term, and 
at the yearly rent of------during the residue thereof, pay­
able quarterly on the----- day of------- , the ----- day of
------, the------day of-------, and the------day of-------, the
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first of such quarterly payments to be made on the ___
day of----- .

2. The lease shall contain covenants by the lessee : To pay
the said rent of $----- at the times and in manner aforesaid :
To pay all taxes, rates, charges, and assessments, whether 
parliamentary, or of any other description, which during 
the term shall be charged, assessed, or imposed upon the 
premises or upon the landlord or tenant in respect thereof: 
To keep the said messuage or dwelling-house and buildings 
in good and substantial repair, and deliver the same up 
to the lessor at the end of the term in good and substantial 
repair: To insure and keep insured the said messuage or 
dwelling-house and buildings to at least three-fourths of 
the value thereof in the joint names of the lessee and lessor
in one of the public fire insurance offices in ----- , and at
all times when required to produce the policy of insur­
ance, and the receipts of the premiums in respect of the 
same, to the lessor or his agent, and to cause any money 
received by virtue of any such insurance to be forthwith 
applied in reinstating the premises, and if the same shall 
be1 insufficient to make up the deficiency : To pay a reason­
able share and proportion for and towards the cost and 
expense of making, supporting, and repairing all pave­
ments, fences, sewers and drains belonging to the said 
promises, in common with other messuages, tenements, or 
lands, and so that such proportion shall be ascertained by 
the surveyor of the lessor: To permit the lessor, with or 
without workmen, or others, twice or oftener in every year 
during the said term, to enter upon the said promises to 
view the condition thereof, and also during the last seven 
years to take a schedule of the landlord’s fixtures : And 
the said lease shall also contain a condition for re-entry 
by the lessor on non-payment of rent for twenty-one days, 
or on breach of any of the lessee's covenants : And the 
said lease shall also contain all other covenants and con­
ditions (if any) usually inserted in leases of the like 
nature.

3. The said C. D. will, before the----- day of------- ,
19—, at his own expense, and at an outlay of----- at the
least, in a good, substantial, and workmanlike manner, of
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the best materials, and to the satisfaction of the surveyor 
of the said A. B., erect, build, and completely finish, fit 
for habitation and use, upon the front of the said piece of
land towards the -----  road, at the distance of ------ feet
from the boundary line of such road, coloured red in the 
said plan, a good and substantial brick messuage or dwell­
ing-house of the rate of building, character and descrip­
tion in every respect specified in the specification hereunto 
annexed by way of the schedule and also such outbuildings, 
conveniences, and sewers as shall be necessary or proper 
to be used with such messuage or dwelling-house for 
rendering the same commodious.

4. If the said C.D. shall not complete the said messu­
age or dwelling-house before said----- day of------- , 19—,
pursuant to article 3, or shall nor proceed with the works 
with proper diligence, then it shall be lawful for the said 
A. B. or his agent, if he thinks fit, to re-enter on the said 
piece of ground and resume possession thereof as of his 
former estate.

5. The said C. D. will accept a lease of the said prem­
ises for the term, at the rent, and subject to the covenants 
and conditions hereinbefore expressed, and will execute a 
counterpart thereof, and pay the costs and expenses of and 
incidental to the preparation and execution of this agree­
ment and the said lease and the counterpart thereof.

In witness, etc.

No. 36. Agreement.
For a Lease for Ninety-nine Years of a Piece of Land on 

Which Several Dwelling-houses are Agreed to be 
Built by the Lessee. Special Provisions Enabling 
Him to have Separate Leases of the Several Bouses 
and to Apportion the Rent.

Memorandum op Agreement, made the -----  day of
----- , between A. B., of, etc., of the one part, and C. D.,
of, etc., of the other part, whereby it is agreed as follows:

1. When and so soon as the six several messuages or 
dwelling-houses, erections, and buildings hereinafter agreed
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to be erected and built, shall be completely finished and 
made fit for habitation, occupation, and use, to the satis­
faction of the architect or surveyor for the time being of 
the said A. B., and such architect or surveyor shall have 
granted his certificate in writing to that effect, the said 
A. B. will by one or more good and sufficient lease or 
leases demise to the said C. D. all that piece or parcel of 
land ^describing it), and the messuages and buildings to 
be erected thereon, with their appurtenances, for the term
of ninety-nine years, computed from the----- day of------ ,
at the yearly rent of one peppercorn for the first year of 
the said term, the rent for the second year thereof, and
the rent of-----  for the third year and remainder of the
said term, such rent to be payable quarterly on the 25th 
day of March, the 24th day of June, the 29th day of 
September, and the 25th day of December in every year, 
the first of such quarterly payments to be made on the 
-----  day of------.

2. Every such lease shall contain the following cove­
nants on the part of the lease: To pay the rent and the 
land-tax, sewers rate, and all other rates, taxes, charges, 
and assessments whatever, whether parliamentary, paro­
chial, or of any other description, which during the said 
lease shall be charged, assessed, or imposed upon the 
premises, or upon the landlord or tenant in respect thereof, 
To keep the said premises in good and substantial repair, 
and deliver the same up in good and substantial repair at 
the end of the term, To paint the external wood, cement, 
and ironwork once in every four years, and the inside 
wood, iron, and other work before painted or usually 
painted, once in every seven years with two coats of good 
oil colour: To insure and keep insured against fire, in the
joint names of the lessor and lessee, in the----- Office, or
some other Office in----- , the buildings comprised in such
lease in a sum at least equal to three-fourth parts of the 
value of such buildings, and to produce to the lessor the 
policy of every such insurance and the receipts for every 
premium whenever the same shall be demanded, and that 
any money received by virtue of any insurance shall be 
forthwith expended in reinstating the premises, and if the
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same shall be insufficient for that purpose then to make up 
the deficiency out of his own moneys, To permit the lessor 
or his agent, with or without workmen and others, at all 
reasonable times of the day during the said term to enter 
and view the state of the premises, and during the last 
seven years of the term to take an inventory of the land­
lord’s fixtures : Not to carry on any trade or business on 
the said premises, without the written consent of the lessor 
first had and obtained, and not to permit any encroach­
ment upon the premises, or any right of light or other 
easement to be acquired over or upon the said premises 
adjoining or near thereto, and also that the lessee will, 
within twenty-one days after every assignment or under­
lease of the said premises, or any part thereof, shall have 
been made give notice in writing thereof to the lessor or 
his agent, stating the short effect and particulars of such 
assignment or under-lease : And every such lease shall con­
tain a condition or proviso for re-entry by the lessor upon 
non-payment of rent for twenty-one days, or breach of any 
of the said covenants, and shall also contain all other cove­
nants and provisions (if any) usually inserted in leases 
of the like nature.

3. The said C. D. shall at his option have either one 
lease of all the said six dwelling-houses to be erected as 
aforesaid, or separate leases of any one or more thereof, 
and in case of separate leases the said rent shall be rate- 
ably apportioned between the premises to be comprised in 
each lease, the amount of such apportioned rents respec­
tively to be fixed and ascertained by the architect or sur­
veyor for the time being of the lessor.

4. The said C. D. will on or before the -----  day of
----- , 19—, erect, cover in, and complete, fit for habitation
and use, upon the piece of ground hereby agreed to be 
demised, in a good, substantial and workmanlike manner, 
with fit and proper materials, to be approved of by the 
architect or surveyor for the time being of the said A. B., 
and under his direction and inspection, and according to 
a plan, elevation, and detail drawings thereof, which have 
been signed by the parties hereto, and a copy whereof has 
been deposited with the said architect or surveyor, six
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brick-built and slated dwelling-houses with the areas, fore­
courts, iron railings, gates and garden walls, and other 
appurtenances thereto belonging.

5. (Power to lessor to re-enter).
6. The said C. D. will accept a lease or leases of the 

said premises for the term, at the rent, and subject to the 
covenants and conditions hereinbefore expressed, and will 
execute a counterpart of every such lease thereof, and will 
pay the costs and expenses of and incidental to the pre­
paration and execution of this agreement, and of every 
such lease and counterpart.

In witness, etc.

SECTION n.
SPECIAL COVENANTS, PROVISOS, ETC.

No. 37. Provision.

In a Lease or Under-lease Enabling the Lessee to Purchase 
the Reversion in Fee Simple or the Term Granted by 
the Superior Lease upon Notice.

Provided always, and it is hereby agreed and declared, 
that if the lessee shall be desirous of purchasing the rever­
sion in fee simple in the premises hereby demised (or, the 
unexpired residue of the term of years granted in the said 
premises by the said indenture, dated, etc., (superior 
lease), subject to the rent and lessee’s covenants reserved 
by and contained in the said indenture), at the price of
----- , and shall at any time before the----- day of-------,
19—, give to the lessor or leave for him at his usual or
last known place of abode in ----- a notice in writing to
that effect, then and in such case the person giving or 
leaving such notice shall be the purchaser of the said re­
version (or, of the unexpired residue of the said term sub­
ject as aforesaid), at the price of----- , as from the date
of such notice subject to the following conditions (namely) : 
lstly, The purchase-money shall be paid and the purchase 
shall be completed on such one of the quarterly days hereby
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appointed for payment of rent as shall happen next after 
the expiration of three calendar months from the date of 
such notice, and if the said purchase shall not be completed 
on that day, the purchaser shall pay to the vendor interest 
on the said purchase-money, computed from that day up 
to the actual completion of the purchase, 2ndly, The pur­
chaser shall pay all arrears of rent up to the day appointed* 
for the completion of the purchase, including the quarter’s 
rent due on that day, 3rdly, Upon payment of the purchase- 
money and all arrears of rent at the time aforesaid, the 
vendor shall execute a proper conveyance (or assignment) 
of the said premises to the purchaser, such conveyance 
(or assignment) to be prepared by and at the expense of 
the purchaser, 4thly, The vendoe shall, within one calendar 
month from the date of such notice as aforesaid, deliver 
to the purchaser or his solicitor an abstract of the vendor’s 
title to the said premises, such title to commence with an 
indenture dated, etc., 5thly, Witiiin fourteen days after 
the delivery of the abstract the purchaser shall state in 
writing, and send to the vendor’s solicitor, all objections 
and requisitions (if any) in respect of the title, and all 
objections and requisitions not sent within that time shall 
be deemed to be waived, and if any objection or requisition 
shall be made which the vendor shall be unable or unwill­
ing to remove or comply with, the vendor may, by a notice 
in writing, rescind the sale without payment of any com­
pensation or costs whatsoever.

No. 38. Exception and Reservation of all Timber, 
Mines, Minerals, Etc.

Except and always reserved unto the said A. B., his 
heirs and assigns, all timber and timber-like trees and 
trees likely to become timber and all other trees whatsoever, 
whether now standing or being upon the said demised 
premises: And also all mines, minerals and quarries: 
And also reserving to the said A. B., his heirs and assigns, 
free liberty and power into, upon or over the said demised 
premises, upon or for any other reasonable purpose or
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occasion whatsoever, doing thereby no wilful or unneces­
sary injury or damage to the corn, hay, grass, or fences of 
the said C. D„ his executors, administrators or assigns.

No. 39. Proviso for Compensation for Improvements.

Provided always, and it is hereby agreed and declared, 
chat the tenant may execute in a workmanlike manner all 
such improvements of and additions to the said messuage 
and premises as he may think proper, keeping and deliver­
ing up in good repair all such improvements and additions 
(insert a proviso for payment of the value thereof to the 
U mint at tin i ml of tin || rm •.

No. 40. Arbitration Clause.

Provided always, and it is hereby agreed and declared, 
that if and whenever any dispute or question shall arise 
between the lessor and lessee and their respective heirs, 
executors, administrators and assigns, touching these pre­
sents, or anything herein contained, or the construction 
hereof, or the rights, duties or liabilities in relation to the 
premises, the matter in difference shall be submitted to 
and referred to two arbitrators or their umpire.

No. 41. Covenant for Renewal.

And the lessor doth hereby, for himself and his assigns, 
covenant with the lessee that if the lessee, his executors, 
administrators or assigns, shall he desirous of taking a 
renewed lease of the said premises for the further term of
------ years from the expiration of the said term hereby
granted, and of such desire shall, prior to the expiration 
of the said last mentioned term, give to the lessor, his heirs 
or assigns, or leave at the last known place of business or 
abode in Canada six calendar months’ previous notice in 
writing, and shall pay the said rent hereby reserved, and 
observe and perform the several covenants and agreements 
herein contained, and on the part of the lessee, his execu-
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tors, administrators or assigns, to be observed and per­
formed up to the expiration of the said term hereby granted, 
he, the lessor, his heirs or assigns, will, upon the request 
and at the expense of the lessee, his executors, adminis­
trators and assigns, (and upon payment by him or them
of the sum of $----- as a premium on such renewal), and
upon his or their executing and delivering to the lessor, 
his heirs or assigns, a duplicate thereof, forthwith execute 
and deliver to the said lessee, his executors, administrators 
or assigns, a renewed lease of the said premises for the
further term of -----  years at the same yearly rent, and
under and subject to the same covenants, provisos and 
agreements as are herein contained other than this present 
covenant.

No. 42. Covenant Not to Distrain.
And the landlord hereby, for himself, his heirs, execu­

tors, administrators and assigns, covenants with the tenant, 
his executors, administrators and assigns, that, except in 
the case of the bankruptcy or insolvency of the tenant or 
his assigns, he, the said landlord, will not distrain for rent 
in arrear, if any, but will recover the said rent by ordinary 
action at law only.

No. 43. Covenant to Insure.
And also will, during every part of the said term, in­

sure and keep insured the buildings for the time being on 
the ground hereby demised, in some responsible and respect­
able office for insurance against fire in the sum of------,
and will, if required so to do, produce the receipts for the 
premiums of such insurance for every current year to the 
landlord or his agent.

No. 44. Proviso for Avoiding Lease on Insolvency.
And also, that if the term hereby granted shall be at 

any time seized or taken in execution or attachment by 
any creditor of the said lessee or-----  assigns, or if the
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said lessee or------ assigns shall make any assignment for
the benefit of creditors, or becoming bankrupt or insolvent, 
shall take the benefit of any Act that may be in force for
bankrupt or insolvent debtors, the then current------ rent'
shall be immediately become due and payable, and the 
said term shall immediately become forfeited and void.

No. 45. Proviso that the Tenant may Remove 
Buildings and Fixtures.

Provided always, and it is hereby agreed and declared, 
that if the tenant shall affix to or erect on the premises any 
fixture or building which shall not be so affixed or erected, 
instead of some fixture or building affixed to or being on 
the premises at the date of the commencement of the lease 
hereby granted, then such fixture or building shall belong 
to and be .removable by the tenant at any time during the 
term hereby granted, or within twenty-one days after the 
determination thereof; Provided always, that the tenant 
shall make good all damage to the said premises hereby 
demised, or any part thereof, by such removal, and shall 
give one month’s previous notice in writing to the landlord 
of his intention to remove such fixture, and at any time 
before the expiration of the notice of removal the landlord, 
by notice in writing to the tenant, may elect to purchase 
such fixture at a fair value, and thereupon the same shall 
be left by the tenant and become the property of the land­
lord.

No. 46. Proviso for Allowing House to be Inspected 
and for Re-letting.

And that the tenant will, at all reasonable times (at 
any time between the hours of two and five in the after­
noon) during the three calendar months preceding the 
termination of the tenancy, at the request of the landlord 
or his agent, permit the said demised premises to be in­
spected by any person, or the agent, authorized in writing, 
of any person, bona fide desirous of becoming tenant to the
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landlord, and having given his name and address to the 
tenant or one of his servants, and will also during the said 
three calendar months allow a notice “to let” to be dis­
played in one of the front windows of said premises.

No. 47. Proviso for Re-entry—Compensation to 
Tenant for Improved Value.

Provided always, and these presents are on the express 
condition, that if and whenever the rent hereby reserved, 
or any part thereof, shall be unpaid for fifteen days after 
any of the days on which the same ought to have been paid 
(although no formal demand shall have been made thereof), 
or if and whenever there shall be a breach of any of the 
covenants and agreements herein contained on the part of 
the said lessee, his executors, administrators and assigns, 
then, and in either of such cases, it shall be lawful for the 
said lessor, at any time thereafter, into and upon the said 
demised premises, or any part thereof, in the name of the 
whole, to re-enter, and the same to have again, re-possess 
and enjoy in the manner and on the conditions following, 
that is to say: The tenant shall pay to the landlord all 
costs, as between solicitor and client, of and incident to 
such re-entry, and the landlord shall pay to the tenant 
such sum (if any) as shall be equivalent to nine-tenths of 
the premiums or increased capital value of such premises 
accruing to the landlord by reason of such re-entry, saving 
always to the landlord his rights to damage for breach of 
covenant.

No. 48. Exception and Reservation of Use of Drains.
Except and always reserved unto the said A. B., his 

heirs and assigns or executors, administrators and assigns, 
and his and their lessees and under-tenants, free passage 
and running of water and soil coming or to come from 
any other lands or buildings of the said A. B., his (heirs 
or assigns or executors, administrators or assigns) adjoin­
ing or near to the premises hereby demised, in and through 
the channels, drains, sewers and water-courses belonging 
or to be made thereto.
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No. 49. Exception and Reservation of all Mines.
Except and always reserved unto the said A. B., his 

heirs and assigns, all mines, veins, seams and beds of stone, 
coal and cannel, and all other mines, minerals, delphs and 
quarries whatsoever, which now are or hereafter during 
the said term hereby granted or created, shall be found or 
be within or under the said hereby demised land and prem­
ises, or any part thereof, together with full and free liberty, 
power and authority to and for the said A. B., his heirs 
and assigns, and his and their servants and workmen and 
others, by his and their authority, with or without horses, 
carts and other carriages and all necessary implements and 
materials, at all times during the said term to enter into 
and upon the land and premises hereby demised, or any 
part thereof, other than any such part or parts of the sur­
face thereof in or upon which there shall be any building, 
reservoir, drain, water-course or stream in use for carrying 
on the business which may be carried on by the said C. D., 
his executors, administrators or assigns, in and upon the 
said premises or adjacent thereto, and to sink any pit or 
shaft therein, and to make any way or ways therein or 
thereon for the purpose of carrying and conveying coals, 
stone or minerals, and to bore, search for, dig, get, carry 
away and dispose of such coal, cannel, stone, slate and 
minerals respectively, without paying any compensation 
for any unavoidable or ordinary damage to be done or 
occasioned thereby, he and they making compensation to 
the said C. D., his executors, administrators or assigns, for 
all damages to be done or occasioned in or by the making 
any pit or shaft in or under the said premises, or by 
making any rail or other ways as aforesaid thereon, or by 
digging, getting and carrying away such coals and cannel, 
stone, slate and other minerals in or after the rate and
proportion following (that is to say), at the rate of-----
for every superficial square yard of land for a year, and' 
so in proportion for any greater or less quantity than a 
yard, or a longer or a shorter space than a year; And also 
excepting and reserving unto the said A. B., his heirs and 
assigns, full and free liberty at all reasonable times during 
the said term hereby created, with or without surveyors
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and workmen, to enter into and upon all or any part of 
the said hereby demised premises, in order to view and 
inspect the state and condition thereof.

No. 50. Proviso.

For Resumption by Lessor of all or any Part of the Land 
Demised on Giving Three Months* Notice and Making 
Compensation for Improvements.

Provided nevertheless, and it is hereby lastly declared' 
and agreed by and between the said parties hereto, that in 
case the said A. B., his heirs or assigns, shall at any time, 
or from time to time during the continuance of the said 
term hereby granted, be minded and desirous of having 
any part (or parts of the whole) of the said land hereby 
demised delivered up to him or them, and of such his or 
their mind and desire, shall give three calendar months’ 
notice in writing to the said C. D., his executors, adminis­
trators or assigns, or leave the same at his or their last or 
usual place of abode, or upon the said demised premises, 
such notice to expire at any time of the year, then at the 
expiration of such notice so given or left as aforesaid, he, 
the said C. D., for himself, his executors, administrators 
and assigns, doth hereby covenant peaceably and quietly 
to yield and surrender up, and that the said A. B., his 
heirs and assigns, shall and may take, peaceable and quiet 
possession of such part or parts of the said land as shall 
be mentioned and included in such notice as aforesaid, he, 
the said A. B., his heirs, or assigns, paying to the said 
C. D., his executors, administrators or assigns, a reasonable 
and fair compensation in respect of the moneys which may 
have been laid out by the said C. D., his executors, adminis­
trators or assigns, in improving the condition of so much 
of the said land as shall be so given up to the said A. B., 
his heirs or assigns as hereinbefore mentioned, and then 
and from thenceforth the rent reserved by this indenture
shall be reduced at the rate of -----  for each and every
acre, and so in proportion for a less quantity than an acre, 
that may be given up to the said A. B., his heirs and
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assigns as aforesaid, and the remainder of the said land 
shall be held by the said C. I)., his executors, administra­
tors or assigns, at such reduced rent, and the said A. B., 
his heirs and assigns, shall have the same powers and 
remedies in all respects as if the lease had originally been 
granted at such reduced rent, and all and every the cove­
nants, clauses, provisions, stipulations and agreements 
herein contained shall be as valid and effectual of and for 
so much of the land hereby demised as shall not be included 
in any such notice, and this indenture shall be read and 
construed in all respects, in reference thereto, as if such 
reduced rent had been the original rent reserved therein 
and the land originally demised had been the land not in­
cluded in any such notice as aforesaid, and the covenants, 
clauses, provisoes, stipulations and agreements herein con­
tained had only related to such last mentioned land.

No. 51. Notice to Take Land Pursuant to the 
Above Proviso.

To J. G. and to all others whom it may concern :
Pursuant to and by virtue of a certain indenture of 

lease, dated the----- day of------ , 19----- , and made be­
tween A.B., therein described, of the one part, and the 
said C. 1)., of the other part, I hereby give you notice, that 
I am desirous of having delivered up to me at the expiration 
of three calendar months from the service of this notice 
upon you, the peaceable and quiet possession of all that 
piece of land situate, etc. (and which said piece of land con­
tains by admeasurement----- or thereabouts, and is butted
and bounded or otherwise described as follows) : (insert 
description), together with all the appurtenances thereunto 
belonging : And I require you to deliver up possession of the 
same to me accordingly, and to surrender all your interest in 
the same to me, at the expiration of the said three calendar 
months, and, in consideration thereof, I hereby offer and 
agree to allow you a reasonable and fair compensation in 
respect of any moneys which may have been laid out by you 
in improving the condition of the said piece or parcel of

BELL—48



754 LANDIiORD AND TENANT.

land above described, and to release you from all liability to 
the payment of rent for the said piece of land with the 
appurtenances under the said indenture of lease from the 
time of my taking possession of the said piece of land : And 
I hereby further give you notice, that the reversion in fee 
simple of and in all and singular the land and heredita­
ments comprised in the said indenture of lease with the 
appurtenances was conveyed to me by the said A. B., by in­
denture dated the----- day of------- , 19------, and made
between the said A. B., of the one part, and me, the under­
signed, of the other part, and that I am now the absolute 
owner of the said reversion.

Dated this----- day of-------, 19------.
E. F.

No. 52. Covenant by Lessor to Produce to 
Lesee Ms Title Deeds.

And also shall and will at all times during the said term, 
at the request and expense of the said C. D. and E. F., their 
executors, administrators and assigns (unless prevented by 
inevitable accident) produce and shew forth to them or 
either of them, or to their or his attorney or agent, the 
several deeds, evidences and writing mentioned in the 
schedule hereunder written, and at the like request and 
costs (unless prevented as aforesaid) furnish the said C. D. 
and E. F., their executors, administrators and assigns, with 
copies or extracts attested or unattested of or from the same 
deeds, evidences and writings or any of them, and shall and 
will permit any person or persons lawfully appointed by 
the said C. 1). and E. F., their executors, administrators or 
assigns, to examine such copies and extracts respectively 
with the originals : Provided always, and it is hereby agreed 
and declared between and by the said several parties hereto, 
that in case the said A. B., his heirs or assigns, shall at any 
time hereafter during the said term deliver up or cause to 
be delivered up to any person or persons the same deeds, 
evidences and writings hereinbefore covenanted to be pro­
duced, and shall procure the person or persons to whom the 
same shall be so delivered, at his and their own cost, to enter 
into a covenant with the said C. D. and E. F., their execu-
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tors, administrators or assigns, to the same purport and 
effect and of the same legal validity as the covenant lastly 
hereinbefore contained, then and in that ease and upon de­
livery to the said C. D. and E. F„ their executors, 
administrators and assigns, of such new covenant, the said 
covenant lastly hereinbefore contained shall (tease and be 
void._____________________________________________________

SECTION III.

ASSIGNMENT OF LEASE, ETC.

No. 63. Assignment of Lease.

This Indenture, made the----- day of------ , 19—, be­
tween ----- of the------ of------ in the county of------ ,----- ,
hereinafter called the assignor, of the first part, and of the
----- of------ in the county of------ ,----- , hereinafter called
the assignee, of the second part.

Whereas by a lease dated the----- day of------ , 19----- ,
made between----- as lessor, and------ , the assignor afore­
said as lessee, the said lessor did demise unto the said lessee
the lands hereinafter mentioned to hold from the----- day
of----- , 19------, for the term of----- years, at the yearly
rent of-----  dollars, and subject to the lessee’s covenants
and agreements therein contained.

Now this indenture witnesseth that in consideration
of the sum of----- dollars now paid by the assignee to the
assignor (the receipt whereof is hereby acknowledged) the 
assignor doth hereby grant and assign unto the assignee all 
that parcel of land situate, etc., together with the residue 
unexpired of the said term of years, and the said lease and 
all benefit and advantage to be derived therefrom.

To have and to hold the same unto the assignee, sub­
ject to the payment of the said rents, and the observance 
and performance of the leasee’s covenants and conditions in 
the said lease contained.

And the assignor hereby covenants with the assignee 
that, notwithstanding any act of the assignor, the said lease 
is a good, valid, and subsisting lease, and that the rents
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thereby reserved have been duly paid up to the------  day
of------ last, and the covenants and conditions therein con­
tained have been duly paid and performed by the assignor 
up to the day of the date hereof.

And that notwithstanding as aforesaid the assignor now 
has in him good right, full power and absolute authority to 
assign the said lands and premises in manner aforesaid, ac­
cording to the true intent and meaning of these presents.

And that subject to the said rent, and the lessee’s cove­
nants and the conditions therein contained, it shall be law­
ful for the assignee to enter into and upon and hold and 
enjoy the said lands for the residue of the term granted by 
the said lease and every renewal thereof (if any) for his 
own use and benefit, without any interruption of the 
assignor or any other person whomsoever.

And that the assignor shall and will from time to time, 
and at all times hereafter, at the request and costs of the 
assignee, execute such further assurances of the said lands 
as the assignee shall reasonably require.

And the assignee hereby covenants with the assignor 
that the assignee shall and will from time to time during all 
the residue of the said term granted by the said lease and 
every renewal thereof pay the rent and perform the lessee’s 
covenants, conditions and agreements therein respectively 
reserved and contained, and indemnify and save harmless 
the assignor therefrom and from all actions, suits, costs, 
losses, charges, damages and expenses for or in respect 
thereof.

And it is hereby declared and agreed that these presents 
and everything therein contained shall respectively enure 
to the benefit of and be binding upon the parties hereto, 
their heirs, executors, administrators and assigns respec­
tively.

In witness, etc.
Signed, Sealed, etc.

No. 54. Assignment of Lease—(Another Form.)
This Indenture, made the ------  day of ------  one

thousand nine hundred and ------ , between------ of------- ,
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hereinafter called the assignor of the first part, and-----
of------, hereinafter called the assignee of the second part.

Witnesseth that in consideration of-------now paid by
the said assignor to the said assignee (the receipt whereof is 
hereby acknowledged), the said assignor doth grant and 
assign unto the said assignee, executors, administrators, and 
assigns, all and singular, the premises comprised in and 
demised by a certain indenture of lease, hearing date the
----- day of------ one thousand nine hundred and------ , and
made between------ (parties, etc.)

Together with the appurtenances to hold the same unto 
the said assignee, executors, administrators, and assigns, 
henceforth for and during the residue of the term thereby 
granted, and for all other the estate, term and interest (if 
any) of the said assignor therein. Subject to the payment 
of the rent and the performance of the lessees covenants 
and agreements in the said indenture of lease reserved and 
contained.

And the said assignor for himself, his heirs, executors, 
and administrators, doth hereby covenant with the said 
assignee, his executors, administrators and assigns that not­
withstanding any act of the said assignor he now has good 
right to assign the said lease and premises in manner afore­
said.

And that subject to the payment of the rent and the 
performance of the lessees covenants, it shall be lawful for 
the assignee, his executors, administrators and assigns, 
peaceably and quietly to hold, occupy and enjoy the said 
premises hereby assigned during the residue of the term 
granted by the said indenture of lease, and receive the rents 
and profits thereof without any interruption by the said 
assignor, or any person claiming under him free from all 
charges and incumbrances whatsoever. And also that he, 
the said assignor and all persons lawfully claiming under 
him will, at all times hereafter, at the request and costs of 
the said assignor and all persons lawfully claiming under 
assign and confirm to him and them, the said premises for 
the residue of the said term as the said assignee, his execu­
tors, administrators or assigns shall reasonably require.
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And the said assignee for himself, his heirs, executors and 
administrators, doth hereby covenant with the said assignor, 
his executors and administrators, that the said assignee, his 
executors, administrators and assigns, will, from time to 
time, pay the rent and observe and perform the lessees 
covenants and conditions in the said indenture of lease, 
reserved and contained, and indemnify and save harmless 
the said assignor, his heirs, executors and administrators, 
from all losses and expenses in respect of the non- 
observance or performance of the said covenants and condi­
tions or any of them.

In witness whereof, the said parties hereto have here­
unto set their hands and seals.

Signed, Sealed and Delivered 
In the presence of

No. 55. Assignment of a Leasehold Messuage 
to a Purchaser.

This Indenture, made the----- day of------ , between A.
B. of, etc., (vendor) of the one part, and C. D., of, etc., 
(purchaser) of the other part: Whereas by an indenture
of lease, dated the----- day of-------, and made between G.
H., of the one part and the said A. B., of the other part. 
All that messuage or tenement, etc., (parcels as described 
in the lease) were demised unto the said A. B., his execu­
tors, administrators, and assigns, from the----- day of------ ,
then last past, for the term of------years, at the yearly rent
of----- , and subject to the covenants and conditions in the
said indenture of lease contained, and on the part of the 
lessee to be observed and performed : And whereas the 
said A. B. has agreed to sell the said leasehold premises to
the said C. D. at the price of----- : Now this indenture
witnesseth, that in consideration of the sum of----- , to the
said A. B. paid by the said C. D. on or before the execution 
of these presents (the receipt whereof the said A. B. hereby 
acknowledges), the said A. B., as beneficial owner, hereby 
assigns unto the said C. D., the messuage and premises com­
prised in and demised by the hereinbefore recited indenture 
of lease. To hold the same unto the said C.D. for all the
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residue now unexpired of the said term of----- years, sub­
ject to the rent reserved by the said indenture, and the cove­
nants and conditions therein contained, and which hence­
forth on the part of the lessee ought to be observed and per­
formed, And the said C. 1). hereby covenants with the said 
A. B. that the said C. D., his executors, administrators, and 
assigns, will during the residue of the said term pay the rent 
reserved by the said indenture, and observe and perform 
the covenants and conditions therein contained, and which 
henceforth on the lessee’s part ought to be observed and 
performed, and will keep indemnified the said A. B. and his 
estate and effects from and against all claims and demands 
on account of the same.

In witness, etc.

No. 56. Assignment of Leaseholds by Executors.

This Indenture, made the----- day of------ , between A.
B., of, etc., and C.D., of, etc., (executors) of the one part, 
and E. F., of, etc., (purchaser) of the other part. (Recite 
lease to J. K., etc.) : And whereas (after divers mesne as­
signments) by an indenture dated, etc., and made, etc., the 
premises comprised in the said indenture of lease were 
assigned unto the said L. M. for the residue of the said term, 
subject to the said rent, covenants and conditions: And 
whereas the said L. M. died on the----- day of------ , hav­
ing made his will dated the----- day of------ , and thereby
appointed the said A. B. and C. 1). executors thereof, who 
duly proved the same, on the----- day of------ , in the Sur­
rogate Court of----- (or, as the case may be) : And where­
as the said A. B. and C. D. have agreed to sell the said 
leasehold premises to the said E. F. at the price of----- :

Now this indenture witnesseth, that in consideration
of the sum of----- paid by the said E. F. to the said A. B.
and C. D. (the receipt, etc.) the said A. B. and C. I)., ns the 
personal representatives of the said L. M., deceased, hereby 
assign unto the said E. F., All the hereditaments and 
premises comprised in and demised by the hereinbefore 
recited indenture of lease : To hold the same unto the said 
E. F. for all the residue now unexpired of the said term of
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----- years granted therein by the said indenture, subject to
the rent reserved thereby, and the covenants and conditions 
therein contained, and which henceforth on the part of the 
lessee ought to be observed and performed : And the said 
E. F. hereby covenants with the said A. B. and C. D. that 
the said E. F., his executors, administrators, and assigns, 
will during the said term pay the rent reserved by the said 
indenture, and observe and perform the covenants and con­
ditions therein contained, and which henceforth on the 
lessee’s part ought to be performed and observed, and will 
keep indemnified the said A. B. and C. D. and each of them, 
and the estate and effects of the said L. M., deceased, from 
and against all claims and demands on account thereof.

In witness, etc.

No. 57. Assignment.
Of a Portion of Leasehold Premises which are Held Under 

the Lease at an Entire Kent, the Rent Being Appor­
tioned Between the Vendor and Purchaser.

This Indenture, made the-------day of-------- , between A.
B., of, etc., (vendor) of the one part, and C.D., of, etc., 
(purchaser) of the other part. (Recite lease to E. F. for
seventy-eighth years at yearly rent of----- , setting out the
parcels as in the lease,—also assignment of lease by E. F. to 
A. B. for residue of term) ; And whereas the said A. B. 
has agreed to sell to the said C. I). the messuage and 
premises intended to be hereby assigned (being part of the
said leasehold premises) at the price of----- , and upon the
treaty for the said sale it was agreed that the said yearly
rent of------should be apportioned in equal shares between
the premises intended to be hereby assigned and the residue 
of the said leasehold premises, and that the parties hereto 
should enter into the covenants hereinafter contained : Now 
THIS indenture WITNESSETH that in consideration, etc., (the 
receipt, etc) the said A. B. as beneficial owner, hereby 
assigns unto the said C. D., All, etc., (here set out the par­
ticular parcels which are agreed to be sold), To hold the 
some unto the said C. D. for all the residue now unexpired 
of the said term of seventy-eight years, subject to the pay-
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ment of the yearly rent----- , being one moiety of the said
yearly rent of----- reserved by the said indentin'? of lease,
and subject to the covenants and conditions therein con­
tained, and on the part of the said lessee to he observed and 
performed, so far only as the same relate to the premises 
hereby demised: And the said ('. 1). hereby covenants with 
the said A. B. that the said C. 1)., his heirs, executors, 
administrators, and assigns, will at all times hereafter dur­
ing the said term pay the said yearly rent of----- , part of
the said yearly rent of----- reserved by the said indenture
of lease, and observe and perform all the covenants and con­
ditions therein contained, and which henceforth on the part 
of the lessee ought to be observed and performed, so far as 
the same relate to the said premises hereby assigned, and 
will at all times hereafter keep indemnified the said A.B., his 
executors, administrators, and assigns, and his and their 
estate and effects, from and against all claims and demands 
for or on account of the non-payment of the said rent, or 
the breach of the said covenants and conditions, so far as 
the same relate as aforesaid : And tiie said A. B. hereby 
covenants with the said C. 1). that the said A. B., his 
executors, administrators, or assigns, will at all times during
the said term pay the yearly rent of----- , the residue of the
said yearly rent of------ reserved by the said indenture of
lease, and observe and perform all the covenants and condi­
tions therein contained, and which henceforth on the part 
of the lessee ought to be observed and performed, so far as 
the same relate to such of the premises comprised in the said 
indenture of lease as are not hereby assigned, and will at all 
times hereafter keep indemnified the said C. D., his execu­
tors, administrators, and assigns, and his and their estate 
and effects, from and against all claims and demands for or 
on account of the non-payment of the said rent or the breach 
of the said covenants and conditions so far as the same re­
late as aforesaid : And the said A. B. who retains the said 
indenture of lease, hereby acknowledges the right of the 
said C. D. to production and delivery of copies thereof and 
undertakes the safe custody thereof.

In witness, etc.

■
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No. 58. Assignment.
To a Purchaser of Part of Leasehold Premises Held Under 

One Lease, Where the Remaining Part is sold at the 
Same Time to Another Purchaser and the Rent is Ap­
portioned Between the Two.

This Indenture, made the----- day of------ , between A.
B., of, etc., (vendor) of the one part, and C. D., of, etc., 
(purchaser) of the other part (recite lease) : And where­
as the said A. B. has agreed to sell to the said C. D. the 
messuage and premises intended to be hereby assigned 
(being part of the said leasehold premises), subject to the 
apportioned rent of----- at the price of------ . And where­
as the said A. B. has sold the remainder of the said lease­
hold premises to E. F., subject to the yearly rent of----- ,
being the remainder of the said yearly rent of----- and the
same have been or are intended to be assigned to the said E. 
F. by an indenture bearing even date with these presents, 
and made between the said A. B. of the one part, and the 
said E. F. of the other part, which indenture contains a 
covenant by the said E. F. to pay the said rent of----- ap­
portioned to be paid in respect of the premises thereby 
assigned, and to observe and perform the covenants and 
conditions contained in the indenture of lease, and on the 
lessee’s part to be observed and performed so far as the 
same relate to the said premises : Now this indenture 
witnesseth that (assignment to C. D., and covenants by 
him to pay apportioned rent and observe covenants, etc., as 
in last precedent).

In witness, etc.

No. 59. Conveyance of a Leasehold Estate 
for Lives.

This Indenture, made the------day of------ , between A.
B., of, etc., (vendor) of the one part, and C. D. of, etc., 
(purchaser) of the other part : Whereas by an indenture
dated the----- day of------ , and made between G. II. of the
one part, and the said C. D. of the other part, All, etc., 
{here set out the parcels as described in the lease) were
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granted by the said G. II. unto the said A. B., his executors,
administrators, and assigns, for the lives of------and------- ,
and the life of the survivor of them, at the yearly rent of
------ , and subject to the covenants and conditions in the
said indenture of lease contained and on the part of the 
lessee, his executors, administrators, and assigns, to be 
observed and performed : And whereas the said A. B. hath 
agreed to sell his interest under the said indenture in the 
hereditaments to the said C. D. at the price of----- :

Now THIS INDENTURE witnesseth, that in consideration
of the sum of----- to the said A. B. paid by the said C. 1).
on or before the execution of these presents (the receipt 
whereof the said A. B. hereby acknowledges), the said A. B. 
as beneficial owner, hereby conveys unto the said C. I)., All 
the hereditaments and premises comprised and granted by 
the hereinbefore recited indenture of lease: To hold the 
same unto and to the use of the said C.D. for the lives of the
said------and--------, and the life of the survivor of them,
subject to the rent, covenants and conditions reserved by 
and contained in the said indenture, and on the part of the 
grantee to be paid, observed, and performed: And the 
said C. D. hereby covenants with the said A. B., that the 
said C. D., his executors, administrators, and assigns, will 
pay the rent reserved by the said indenture of lease and 
observe and perform the covenants and conditions therein 
contained, and wdiicli henceforth on the lessee s part ought 
to be observed or performed, and will keep indemnified the 
said A. B. and his estate and effects, from and against all 
claims and demands on account of the same.

In witness, etc.

No. 60. Assignment.
Of Leaseholds for the Residue of a Term Determinable on 

Lives, and of the Benefit of a Covenant for Perpetual 
Renewal.

This Indenture, made the----- day of-------, between
A. B., of, etc., (vendor), of the one part, and C. D., of, 
etc., (purchaser), of the other part: Whereas by an in­
denture, dated, etc., and made between X. Y., of the one
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part, and the said A. R, of the other part, All (parcels) 
were demised by the said X. Y. unto the said A. B., his 
executors, administrator, and assigns, for the term of 99
years, from the----- da> of-------, if F., G. and IL, or any
of them, should so long live, at the yearly rent of----- ,
and subject to the covenants and conditions in the said 
indenture of lease now in recital contained, and on the 
lessee’s part to be observed and performed : And by the 
indenture now in recital, the said X. Y. covenanted with 
the said A. B., that in case of the decease of such one of 
them the said F., G., and H., as should first die, the said 
A. B., his executors, administrators, or assigns, should 
within six calendar months from the dropping of such life 
give to the said X. Y., his heirs or assigns, or leave at his 
or their usual or last known place of abode, a notice in 
writing, requesting a new lease of the premises for 99 years 
if such two of them the said F., G., and H., as should be 
then living, and one other person to be nominated in that 
behalf by the person or persons giving or leaving such 
notice, or any of them should so long live, and should
within the said periods pay the sum of -----  to the said
X. Y., his heirs or assigns, by way of fine, for the renewal 
of such lease, then and in such case the said X. Y., his 
heirs, or assigns, would within such period as aforesaid, 
at the request and cost of the said A. B., his executors, 
administrators, or assigns, grant unto him or them on the 
surrender of the lease now in recital, a new lease of the 
said premises for and determinable on the lives aforesaid 
according to such notice upon the same terms and under 
and subject to the same covenants, provisoes, and declara­
tions as were contained in the lease now in recital, includ­
ing the covenant for renewal : And whereas the said A. B. 
has agreed to sell all his estate and interest under the said 
indenture in the said hereditaments (including the benefit 
of the said covenant for perpetual renewal) to the said 
C. D. at the price of------:

Now this indenture witnesseth, that in consideration
of the sum of----- to the said A. B. paid by the said C. D.
on or before the execution of these presents (the receipt, 
etc.), the said A. B., as beneficial owner, hereby assigns
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unto the said C. D. all the messuage and premises com­
prised in and demised by the hereinbefore recited inden­
ture: Together with the benefit of the covenant therein 
contained for the perpetual renewal of the said lease as 
hereinbefore is mentioned: To hold the same unto the 
said C. D. for all the residue now unexpired of the said 
term of 99 years, determinable as aforesaid, and for all 
other the estate and interest therein of the said A. B., sub­
ject to the said yearly rent of----- , and the covenants and
conditions in the same indenture contained, and on the 
lessee's part to be observed and performed: And the said 
C. D. hereby covenants with the said A. B., that the said 
C. D„ his executors, administrators, and assigns, will 
during the said term determinable as aforesaid pay the
yearly------reserved by the said indenture, and observe
and perform the covenants and conditions therein con­
tained and on the lessee’s part to be observed and per­
formed, and will keep indemnified the said A. fl., and his 
estate and effects, from all claims and demands on account 
thereof.

In witness, etc.

No. 61. Assignment of Rent as Collateral Security 
to a Mortgage.

This Indenture, made the----- day of------ , 19—, be­
tween ----- , of----- , hereinafter called the assignor, of the
one part, and----- , of------, hereinafter called the assignee,
of the other part.

Whereas by a certain indenture dated the----- day of
----- , 19—, the assignor did grant and mortgage to the
assignee all that certain parcel of land, situate, etc., to
secure the payment of----- dollars with interest as therein
mentioned.

And whereas the assignor did, by a certain indenture
of lease dated the -----  day of----- , 19—, lease the said
land to one -----  for a term of-----  years at the yearly
rental of----- dollars.

And whereas the assignor has agreed to assign the said 
lease and all benefit and advantage to be derived therefrom
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to the assignee as collateral security for the payment of 
the said mortgage moneys.

Now THIS INDENTURE witnesseth, that in consideration 
of the premises the assignor doth hereby assign, transfer 
and set over unto the assignee the said lease and the rent 
payable thereunder, and all benefit and advantage to be 
derived therefrom, to hold and receive the same unto the 
assignee, his heirs, executors, administrators and assigns.

Provided that nothing herein contained shall be deemed 
to have the effect of making the assignee responsible for 
the collection of the said rent or any part thereof, or for 
the performance of any covenants, terms, or conditions, 
either by the lessor or lessee, contained in the said lease, 
and that the assignee shall not, by virtue of these presents, 
be deemed a mortgagee in possession of the said lands.

And provided further that the assignee shall only be 
liable to account for such moneys as may actually come 
into his hands by virtue of these presents, less proper col­
lection charges, and that such moneys when so received by 
him shall be applied on account of the said mortgage, to 
which these presents are taken as a collateral security.

In witness, etc.
Signed, Sealed, etc.

No. 62. Consent of Lessor to Assignment of 
Lease by Endorsement.

I, A. B., the lessor named in the within assignment of 
lease hereby consent to the said assignment of E. F., of
----- , as within written.

Witness :

No. 63. Consent of Lessor to Assignment of Lease 
by Separate Instrument.

I, A.B., of----- ■, hereby consent to C.D., of------assigning
all that certain parcel of land situate, etc., comprised in an 
indenture of lease dated the -----  day of----- , 19—, and
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made between myself, of the one part, and the said C. D.,
of the other part, unto E. F., of----- , his executors and
administrators, for the remainder of the term of -----
years thereby created, subject to the payment of the rent 
reserved by and the performance and observance of the 
covenants, conditions and agreements contained in the said 
lease.

Witness my hand this----- day of------ , 19—.
Witness :

No. 64. Form of Consent to Assignment by the 
Lessee: Another Form.

I, A. B„ do hereby consent to the assignment by C. D. 
of all his estate in the premises demised by an indenture
of lease dated the----- day of-------, 19—, unto E. F., of
----- , his executors and administrators; provided that this
consent shall not authorize any further assignment of the 
premises or any part thereof, or in any way affect any of 
the covenants, conditions or provisions of the said lease 
except as hereby expressed.

Dated A. B.
Witness :

G. H.

No. 65. Licence by Lessor to Lessee to Assign 
or Underlet.

I, A. B., of, etc., being the lessor of a messuage and
premises situate at----- , comprised in an indenture dated
the -----  day of ------, and made between me, of the one
part, and C. D., of, etc., of the other part, and thereby de­
mised to the said C. D. for a term of 21 years computed
from the----- day of------ , 19—, do hereby consent to the
said C. D. assigning (or under-letting) the same to E. F., 
of, etc., for the residue of the said term (or for a term of
seven years from ----- day of-------, 19—). But so that
this consent shall not extend to authorize any further or 
other assignment or under letting of the said premises.

As witness my hand this----- day of------ .
A. B. (lessor).



768 LANDLORD AND TENANT.

SECTION IV.

MORTGAGE OF LEASE, ETC.

No. 66. Mortgage of a Leasehold Messuage by 
Demise, or Sub-Lease.

This Indenture, made the------day of------- , between
A. B., of, etc., (mortgagor), of the one part, and C. D., of, 
etc., (mortgagee), of the other part: Whereas by an in­
denture of lease dated the------day of------- , and made be­
tween G. H., of, etc., of the one part, and the said A. B., 
of the other part : All that messuage or tenement, etc., 
(parcels as described in the lease), were demised unto the
said A. B., from the ----- day of-------then last past for
term of----- years, at the yearly rent of------ , and subject
to the covenants and conditions therein contained, and on 
the part of the lessee to be observed and performed, in­
cluding a covenant to insure the said premises against loss 
or damage by fire, in the joint names of the lessor and
lessee, in the sum of------ at least: And whereas, etc.,
(agreement for loan) : Now this indenture witnesseth
that in consideration of the sum of------paid to the said
A. B. by the said C. D., on or before the execution of these 
presents (the receipt whereof the said A.B. hereby acknow­
ledges), the said A. B. hereby covenants (covenant to pay 
principal and interest) : And this indenture also wit­
nesseth that for the consideration aforesaid the said A. B. 
as beneficial owner, hereby demises unto the said C. D.. 
the messuage and premises comprised in the said indenture 
of lease : To hold the same unto the said C. D., for all the
residue now unexpired of the said term of ------ years
granted therein by the said indenture (except the last day 
of the said term) : Provided always, that if the said sum
of -----  with interest thereon, shall be paid on the -----
day of----- next, according to the foregoing covenant in
that behalf, the demise hereby made shall be void: And 
the said A. B. hereby covenants with the said C. D., that 
he, the said A. B., his executors, administrators, and 
assigns, will at all times during the continuance of this
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security keep the said messuage and premises insured
against loss or damage by fire, in the sum of------at least,
in conformity with the covenant in that behalf contained 
in the said indenture of lease, and will pay all premiums 
payable in respect of such insurance within seven days 
after the same shall become due, and will on demand pro­
duce to the said C. 1)., his executors, administrators, or 
assigns, the policy of such insurance and the receipt for 
every premium payable in respect thereof: And it is 
hereby declared, that after any sale of the said premises 
or any part thereof, under the statutory power of sale, the 
said A. B., or other the person in whom the premises so 
sold shall for the time being be vested for the residue of 
the term granted by the said indenture of lease, shall stand 
possessed thereof, in trust for the purchaser, and to be 
assigned and disposed of as he may direct: And it is 
hereby declared that no lease by the said A. B., his execu­
tors, administrators, or assigns, of the said premises, or 
any part thereof, during the continuance of this security 
shall have effect unless the said C. D., his executors, ad­
ministrators, or assigns, shall consent thereto in writing.

In witness, etc.

No. 67. Mortgage of Leaseholds by Assignment.
This Indenture, etc., (same as last precedent to the 

end of first testatum) : And this indenture also witnes- 
keth, that for the consideration aforesaid the said A. B., 
as beneficial owner, hereby assigns unto the said C. D. all 
the messuage and premises comprised in the hereinbefore 
recited indenture of lease : To hold the same unto the said 
C. D., for all the residue now unexpired of the said term
of ------  years granted therein by the said indenture of
lease : Provided always, that if the said sum of------ , with
interest thereon, shall be paid on the said -----  day of
-----next, according to the foregoing covenant in that be­
half, the said premises shall, at the request and cost of the 
said A. B., his executors, administrators, or assigns, be 
re assigned to him or them (covenant for insurance and 
declaration as to leasing power if desired).

In witness, etc.

HKl.lv-----49
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No. 68. Mortgage.

Of Property Comprised in Several Leases by Assignment.
Power to Mortgagee to Grant Under-Lease.

This Indenture, made the----- day of------- , between
A. B., of, etc., (mortgagor), of the one part, and C. D., of, 
etc., (mortgagee), of the other part: (recite several leases 
to A. B., and agreement for loan) : Now this indenture
witnesseth, that in consideration of the sum of----- paid
to the said A. B. by the said C. D. on or before the execu­
tion of these presents (the receipt whereof the said A. B. 
hereby acknowledges), the said A. B., etc., (covenant to 
pay principal and interest ) : And this indenture also 
witnesseth, that for the consideration aforesaid the said 
A. B„ as beneficial owner, hereby assigns unto the said 
C. D. all the lands, hereditaments, and premises comprised 
in and demised by the several hereinbefore recited inden­
tures of lease : To hold the same unto the said C. D. for 
all the residue now unexpired of the said several terms of 
years granted by the said indentures respectively: Pro­
vided always, that if the said sum of----- , with interest
thereon, shall be paid on the----- day of------ next, accord­
ing to the foregoing covenant in that behalf, the said prem­
ises shall, at the request and cost of the said A. B., his 
executors, administrators, or assigns, be re-assigned to him 
or them. And the said A. B. hereby covenants with the 
said C. D. that he, the said A. B., his executors, adminis­
trators. or assigns, will at all times during the continuance 
of this security keep the messuage and buildings comprised 
in this security insured against loss or damage by fire, in 
conformity with the covenants for insurance contained in 
the said indentures of lease respectively, and so that the
total amount of such insurance shall not be less than----- ,
and will duly pay the premiums and other sums of money 
payable for that purpose, and immediately after every 
such payment will deliver to the said C. D., his executors, 
administrators, or assigns, the receipt for the same: And 
it is hereby declared and aoreed that it shall be lawful 
for the said C. D., his executors, administrators, or assigns, 
at any time or times after he or they shall have entered



FORMS. 771

into possession or receipt of the rents and profits of the 
said premises by virtue of these presents, to grant any 
under-lease or under-leases thereof, or of any part thereof, 
for any derivative term or tenus of years, and either in 
possession or reversion, and either with or without taking 
a premium for the making thereof, and at such yearly or 
other rents, and subject to such covenants and conditions, 
and generally upon such terms as he or they shall think 
proper.

In witness, etc.

No. 69. Mortgage
Of a Leasehold Estate for Lives to Two Mortgagees Who 

Make the Advance on a Joint Account, with Pro­
visions for Renewal.

This Indenture, made the----- day of------ , between
A. B., of, etc., (mortgagor), (hereinafter called “the mort­
gagor”), of the one part, and C. D. and E. F., of. etc., 
(mortgagees), (hereinafter called “the mortgagees”), of 
the other part: Whereas, etc., (recite lease by X. Y. to 
the mortgagor for lives of L., M. and AT., and agreement 
for loan) : Now this indenture witnesseth, that in con­
sideration of the sum of----- paid to the mortgagor by the
mortgagees on or before the execution of these presents, 
out of moneys belonging to them on a joint account (the 
receipt, etc.), the mortgagor hereby covenants, etc. (cove­
nants to pay principal and interest) : And this indenture 
also witnesseth, that for the consideration aforesaid the 
mortgagor, as beneficial owner, hereby conveys unto the 
mortgagees, all those the said several pieces or parcels of 
ground, messuages, or tenements, buildings, hereditaments, 
and premises comprised in the hereinbefore recited inden­
ture of lease, which premises are under-let as in the sched­
ule hereto is mentioned, Together with the rents reserved 
by the several indentures of under-leases mentioned in the 
said schedule, and the benefit of the covenants therein con­
tained, and on the part of the several under-lessees to be 
respectively observed and performed : To hold the same,
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subject to the under-leases, unto the mortgagees, for the 
lives of the said L., M. and N., and the lives and life of 
the survivors and survivor of them, and for all other (if 
any) the estate and interest of the mortgagor therein 
(proviso for redemption and covenant by mortgagor to 
keep premises insured against fire) : And the mortgagor 
hereby covenants with the mortgagees that he, the mort­
gagor, will from time to time, during the continuance of 
this security, on the death of any person or persons for 
whose life or lives the said premises shall for the time 
being be held, join and concur with the mortgagees in 
obtaining a renewal of the subsisting lease for the time 
being of the said premises for a new life or new lives, as 
the case may be, to be added to the lives or life which shall 
be then in being, and so that the said renewed lease shall 
be vested in the mortgagees, subject to such right or equity 
of redemption as shall then be subsisting under these pre­
sents : And also will pay the fines, fees, and other expenses 
of procuring or otherwise attending every such renewal 
of the said lease, and that if for the space of three calendar 
months next after the dropping of any life upon which the 
now subsisting lease or any renewed lease of the said prem­
ises is or shall be held, the mortgagor shall not make or 
concur in such renewal as aforesaid, it shall be lawful for 
the mortgagees, if they shall think proper, by surrender 
of the then subsisting lease of the said premises or other­
wise, to obtain such renewal of such lease for the time 
being as aforesaid, subject to such right or equity of re­
demption as aforesaid, and in such case the mortgagor will 
immediately thereupon pay and reimburse unto the mort­
gagees such sum or sums of money as they shall have paid 
for the fines, fees, or other expenses in or about the pro­
curing or otherwise attending every such renewal, together
with interest for the same, at the rate of -----  per cent.
per annum, to be computed from the time or respective 
times of the payment thereof: And such sum or sums of 
money shall in the meantime be charged on the said heredi­
taments and premises in addition to the said principal sum
of -----  and the interest thereof. (Declaration as to
leasing power). And it is declared that the expressions
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“the mortgagor" and “the mortgagees" include all per­
sons deriving title under them respectively wherever the 
context admits.

In witness, etc.
The schedule above referred to.

No. 70. Mortgage of Freeholds and Leaseholds.
This Indenture, made the------day of------- , between

A. B., of, etc., (mortgagor), of the one part, and C. D., of, 
etc., (mortgagee), of the other part: Whereas the said 
A. B. is seized in fee simple, free from incumbrances, of 
the freehold hereditaments hereinafter described : And 
whereas, etc., (lease to A. B. and agreement for loan). 
Now this indenture witnesseth, that in consideration, 
etc., the said A. B., etc., (covenant by mortgagor to pay 
principal and interest). And this indenture further 
witnesseth, that for the consideration aforesaid the said 
A. B„ as beneficial owner, etc., (conveyance of freeholds 
to mortgagee), subject to the proviso for redemption here­
inafter contained : And this indenture also witnesseth, 
that for the consideration aforesaid the said A. B., as 
beneficial owner, hereby demises (demise of leaseholds to 
C. D. for residue of term, reserving the last day), subject 
to the proviso for redemption hereinafter contained : Pro­
vided always, that if the said sum of------with interest
thereon shall be paid on the------day of —— next, accord­
ing to the foregoing covenant in that behalf, then and in 
such case the freehold premises hereby conveyed shall, at 
the request and cost of the said A. B., his heirs or assigns, 
be reconveyed to him or them, and the demise hereby made 
of the said leasehold premises shall be void (After a sale, 
last day of term to be held in trust for purchaser) : (And 
it is hereby declared that no lease made by the said A. B.. 
his heirs, executors, administrators, or assigns, of the said 
premises or any part thereof during the continuance of 
this security shall have effect by force unless the said C. D., 
his executors, administrators, or assigns shall consent 
thereto in writing).

In witness, etc.
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No. 71. Mortgage.

In Fee Where the Mortgagor Being in Occupation Attorns 
Tenant to the Mortgagee.

This Indenture, etc. : And the said A. B. hereby 
attorns tenant to the said C. D. of the hereditaments 
hereby conveyed (or of such of the hereditaments hereby 
conveyed as are stated in the schedule hereto to be in the
occupation of the said A. B.) at the yearly rent of----- ;
Provided always, that the said C. D., his heirs or assigns, 
may at any time determine the tenancy hereby created by 
giving to the said A. B., his executors or administrators, 
a notice in writing to that effect, or leaving such notice at 
or upon the said premises.

In witness, etc.

No. 72. Redemise and Attornment.

The mortgagees do hereby demise unto the said mort­
gagor the lands, etc., hereinbefore expressed to be hereby 
granted, and the said mortgagor doth hereby attorn tenant
thereof to the said mortgagees at the rent of $-----  per
annum, being a fair and reasonable rent, to be paid in 
advance half-yearly on the----- day of June and Decem­
ber in every year, the first of such payments to be made 
on or before the execution of these presents, and the next 
on the said----- day of June and so on thenceforth, pro­
vided, nevertheless, that the said mortgagees, their execu­
tors, administrators and assigns, may, at any time after
the said -----  day of December, enter into and upon the
said lands and hereditaments, or any part thereof, and 
thereby, or in any other way they or he may think fit, 
determine the tenancy hereby created, without giving to 
the mortgagor any previous notice to quit, and further, 
that nothing hereinbefore contained shall constitute the 
said mortgagees mortgagees in possession for any other 
purpose than the making of the above determinable demise, 
or subject to any liability to account or other liability 
incident to the position of mortgagees in possession.
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No. 73. Another Form.

And, for the purpose of better securing the punctual 
payment of the interest on the said principal sum, the 
mortgagor hereby attorns tenant to the mortgagee of the
premises hereby demised at the yearly rent of----- , to be
paid half-yearly on the----- day of------ and------ in each
year, provided always, that the mortgagee, his executors, 
administrators or assigns, may, at any time after the said 
----- day of------ next. enter into and upon the said prem­
ises, or any part thereof, and determine the tenancy hereby 
created, without giving to the mortgagor any notice to 
quit.

No. 74. Another Form.

The mortgagor do attorn to and become tenants at will 
to the mortgagee, at a rent equal in amount to the interest 
hereby reserved, payable at the times mentioned in the 
above proviso (for redemption).

No. 7$. Notice of Mortgage bg the Mortgagee 
to the Mortgagor’s Tenant.

To Mr. C. D.
Sir,—Take notice, that by an indenture dated the-----

day of----- , 19------, and made or expressed to be made be­
tween (as the case may be), the (messuage or dwelling- 
house and land, or ns the case may be), with the appurten­
ances, situate and being (at----- or in the------ of------ ), in
the county of----- , now in your possession (together with
other hereditaments) were granted and mortgaged to me, 
the said E. F., my heirs, executors, administrators and
assigns, for----- years from the------ day of------ , 19----- ,
for securing the sum of $----- , with interest for the same at
the rate of $----- per cent., per annum (at a day now past,
or on the day of----- next), and you are hereby required to
pay to me all rent and arrears of rent due and payable (or 
all rent from the day of service of this notice), and here 
after to become due and payable from you in respect of the
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said premises in your possession, and in case of any default 
I shall distrain or sue for the said rent, or bring an action 
to recover possession of the said (messuage or dwelling- 
house and land), with the appurtenances, in your posses­
sion, or otherwise put the law in force as I may be advised.

Dated this----- day of------ , 19------.
Yours, etc.,

E. F. of

No. 76. Notice to Pay Rent to Mortgagee.
(Another Form.)

Sir,—Take notice, that on, etc., the premises now in your 
occupation, situate at, etc., and held as tenant under 
(mortgagor) of, etc., were duly mortgaged to me for secur­
ing the repayment of----- and interest at the rate of, etc.,
on a certain day now past, and that such principal sum an 
arrear of interest is still due and unpaid, and I hereby give 
you further notice not to pay any rent now due or hereafter 
to become due for the same premises to the said (mort­
gagor), or to any other person than to me, or whom I shall 
appoint to receive the same, and to pay the same to me or 
such person accordingly.

Dated, etc.

SECTION V

FORMS RELATING TO DISTRESS. 

No. 77. Power of Attorney to Distrain for Rent

Know all men that I (principal) of, etc., hereby 
appoint (attorneys) of, etc., jointly and severally my true 
and lawful attorneys and attorney for me and in my name 
jointly and severally to do all or any of the acts and things 
following, that is to say :

1. To demand, sue for, and receive all rent and arrears 
of rent now due (or which at any time after shall become
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due), to me by or from the tenant or oecupier of my
mt-Hallage and hereditaments known as----- in the------ of
----- in the county of —, and now in the tenure or occu­
pation of (tenant ) hia under-tenants or assigns and held at 
a yearly rent of----- .

2. On payment of such rent and arrears of rent as shall 
be due or any part thereof to give receipts and discharges 
for the same, and also to settle, pay and allow all demands 
for ground rent, taxes, claims on account of repairs and 
other lawful deductions.

3. On non-payment of the same rent and arrears of rent 
or any part thereof to enter into and upon the said premises 
and to make or cause to be made one or more distress or dis­
tresses of all or any hay, corn, goods, chattels, beasts, sheep 
or other effects or things whatsoever being in or upon the 
said demised premises or any part thereof for all such rent
as was and now is due and owing to me to----- last past,
for or on account of the said premises or any part thereof 
(or for all such rent as may at any time hereafter become 
due and owing to me).

4. To hold and to keep such distress or distresses when 
made or taken until payment and satisfaction be made for 
all such rent due to me and in arrear and all costs and 
charges of making such distress, and in case of non-pay­
ment thereof within the time limited after such distress 
made by the laws for the time being in force to appraise, 
sell and dispose of the same or cause the same to be ap­
praised, sold and disposed of according to law.

5. To do or cause to be done all such acts, matters and 
things whatsoever in any wise relating to the said premises 
as fully to all intents and purposes as I the said (principal) 
could do in my own proper person in case these presents 
had not been made.

And whatsoever my said attorneys or attorney or either 
of them shall lawfully do or cause to be done in or about the 
premises I hereby agree to ratify and confirm.

ÎN witness, etc.
(Signature and Seal of Principal).
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No. 78. Warrant of Distress.
To A. B., my bailiff.

I hereby authorize and require you to distrain the goods 
and chattels in and upon the (house) and premises of
C. D., situate and being (No.----- street), in the-------of
-----  in the county of------, for $------, being------, quar­
ter's rent, due to me for the same (at----- or-------, as the
case may be, or “on the ------day of-------last”), and to
proceed thereon for the recovery of the said rent as the 
law directs. But you are hereby expressly prohibited from 
taking any property not legally liable to a distress for rent.

Dated the----- day of-------, 19—.
(Signed) A. B., of 

or A. B., of 
by P. Q., his agent.

No. 79. Warrant of Distress: Another Form.
To Mr?-----------

my bailiff in this behalf :
Distrain the goods and chattels of -----  liable to be

distrained for rent in and upon the ------ now lately in
the tenure or occupation of----- situate on ------- for the
sum of -----  dollars and ------ cents, being rent for the
term of----- due to me for the same on the -------day of
-----  in the year of our Lord one thousand nine hundred
and ----- . And for the said purpose aforesaid distrain
within the time, in the manner and with the forms pre­
scribed by law, all such goods and chattels of the said-----
wheresoever they shall be found, as have been carried off 
the said premises, but are nevertheless liable by law to be 
seized for the rent aforesaid.

And proceed thereupon for the recovery of the said 
rent as the law directs.

And for your so doing this shall be your sufficient war­
rant and authority.

Witness my hand and seal this -----  day of ------, in
the year of our Lord one thousand nine hundred and----- .

Witness : C. D.
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No. 80. Warrant to Distrain drawing Drops.
To A.B., my bailiff.

I hereby authorize and require you to distrain the goods 
and chattels (and also the cattle and growing crops), in 
and upon the farm, lands and premises of CM)., situate 
and being at----- in the-------, etc. (as in preceding form
to the end).

No. 81. Notice of Distress.
To Mr. C.D., and all others whom it may concern.

Take notice, that I, ------- , as bailiff of and for A.B.
your landlord have this day distrained on the premises in 
your occupation or possession, named in the inventory 
(above written or hereunto annexed), the (cattle) goods
and chattels mentioned in the said inventory for $------ ,
being------ quarter’s rent due to (me, or the said A.B.). at
------ last (or on the day of------  last), for the said pre­
mises : And unless you pay the said rent, with the charges 
of distraining for the same, within five days from the 
service hereof, the said (cattle) goods, chattels will be ap- 
praised and sold according to law. (If cattle or goods re­
moved, mention the place thus, “And take notice, that the 
said cattle have been removed to and are now in the com­
mon pound in and for the------of------- , in the County of
-------.”)

Dated the------ day of------- , 19—.
(Signed) ------ of------- ,

Bailiff of the above-named A.B.

No. 82. Notice of Distress of Growing Crops.
11 Goo. II . < 19, ». 8.

To C.D., and all others whom it may concern.
Take notice, that I (----- , as bailiff of and for A.B.

your landlord,) have this day distrained on the (farm, 
lands and ) premises in your occupation or possession men­
tioned in the inventory (above written or hereunto an­
nexed), the (cattle, goods and chattels, and also the) grow-
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ing crops mentioned in the said inventory, for $----- , being
----- quarter’s rent due to (me or the said A.B.), at-------
last (or on the----- day of----- last )for the said (farm,
lands and) premises: And unless you pay the said rent, 
with the charges of distraining for the same (within five 
days from the date hereof, the said cattle, goods and chattels 
will be appraised and sold according to law, and) I shall (or 
if signed by the bailiff say “the said A.B. will”) proceed to 
cut, gather, make, cure, carry and lay up the said crops, 
when ripe, in the barn or other proper place on the said 
premises, and in convenient time sell and dispose of the 
same in or towards satisfaction of the said rent, and the 
charges of such distress, appraisement and sale, according 
to law.

Dated the —1— day of ----- , 19—.
(Signed) ----- ,

Bailiff of the above mentioned A.B.

No. 83. Notice of Distress for Arrears of 
Rent-charge.

To Mr. A.B., and all whom this may concern.
Take notice that on the behalf of C.D. I have this day

distrained, in and upon the farm and lands (called----- )
in your possession, in the -----  of------, in the county of
----- , the goods and chattels in the inventory hereunder
written mentioned, for ----- , being (one) year’s annuity
or rent-charge of----- per annum due to the said C.D. on
----- last, and charged on and issuing and payable out ot
certain farms, lands and premises called----- , in the said
-----  of ------ in the county of ------ aforesaid, of which
the farm and lands first above mentioned are part and 
parcel, and that unless the said arrears of the said annuity 
or rent-charge together with the expenses of this distress, 
are paid and satisfied, the goods and chattels will be dis­
posed of according to law.

Dated, etc.
B.B
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No. 84. Inventory of Goods Distrained.
An inventory of the several Roods and chattels dis­

trained by me ------, the ------ day of ------, in the year
19—, in the house, out-houses, and lands of ------, situate
------ by authority and on behalf of ------, your landlord,
for the sum of------, being------rent due to the said-------
on the------ day of —, 19—.

In the dwelling-house :
On the premises :

No. 85. Inventory of Goods Distrained.
Detailed Form.

An inventory of the goods and chattels (cattle and
growing crops) distrained by ------ as bailiff of and for
A.B., of------on the------- day of------- , 19—, in and upon
the (house or farm, lands) and premises of C.D., situate
and being (No.------,------ street), in the-------of-------, in
the County of ------ for $------, being ------quarter’s rent
due to the said A.B. (at------last, or “on the------day of
----- last”).

1. In front room on ground floor.—One dining table, 
one sideboard, twelve chairs (describe each article in this 
room intended to be distrained).

2. In back room on ground floor.—(Here describe each 
article in this room intended to be distrained).

3. 4, 5, etc. (Here describe in like moaner each article 
intended to be distrained in the “front room on Srst floor” 
—“back room on first floor”—“front room on second 
floor”—“back room on second floor,” etc.—“front attic” 
—“back attic” — “front kitchen" — “back kitchen” — 
“wash-house”—“scullery”—“wine cellar”—“coal cellar” 
— “yard” — “garden” — “coach-house” — “stables” — 
“barns,” etc., etc.)

In the Fields.
1. In the fields called or known as (name) : cows, calves, 

oxen, bulls, sheep, lambs, horses, mares, geldings, colts, 
fillies, pigs (as the case may be).
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2. Iu the field called or known as (name) : haystacks,
stacks of (wheat), about -----  acres (more or less) of
growing crops of (wheat or barley, oats, potatoes, peas, 
beans, as the case may be).

3. Describe in like manner each close and the articles 
therein intended to be distrained. At the end of the list 
may (if wished) be added the following words or to the 
like effect, viz:—

“And all other goods, chattels and effects on the said 
premises,” or “and any other goods that may be found 
in and about the said premises to pay the said rent and 
expenses of this distress.” (But it would be too indefinite 
and incorrect to say, t(and all other goods, chattels and 
effects on the said premises that may be required in order to 
satisfy the above rent, together with all necessary ex- 
penses”)

Dated this-----  day of------, 19—.
(Signed) A.B. of ------,

(or----- , bailiff for the said A.B.)

No. 88. Appraiser's Oath and Memorandum 
Thereof.

You, and each of you, shall well and truly appraise the 
vcattle), goods and chattels mentioned in the inventory, 
according to the best of your judgment. So help you God.

No. 87. Memorandum of Oath Endorsed.
Memorandum that on the----- day of-------, 19—, L.M.

of ----- , and N.O. of ------. two sworn appraisers, were
sworn upon the Holy Evangelists by me, P.Q. of ----- ,
constable of the----- of-------, in the County of------, well
and truly appraise the (cattle), goods and chattels men­
tioned in (this or the within) inventory according to the 
best of their judgment.

As witness my hand,
P.Q., Constable.

Present at the swearing, the said L.M. and N.O. as 
above, and witness thereto.

R.S.
T.U.
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No. 88. Appraisement.

We, the above-mentioned L.M. and N.O. being duly 
sworn upon the Holy Evangelists by P.Q., the constable 
above named, well and truly to appraise the (cattle), 
goods and chattels mentioned in (this or the within writ­
ten) inventory, according to the best of our judgment, 
and having viewed the said (cattle) goods and chattels, do 
appraise and value the same at the sum of $----- .

As witness our hands the -----  day of----- , 19—.
(Signed)

L.M. and X.O., Sworn Appraisers.

No. 89. Notice to Tenant Who Claims 
Exemptions.

(R.8.O. (1897), c. 170, s. 32.)

Take notice that I claim $----- for rent due to me in
respect of the premises which you hold as my tenant, 
namely (here briefly describe them), and unless the said 
rent is paid I demand from you immediate possession of 
the said premises, and I am ready to leave in your posses­
sion such of yonr goods and chattels as in that case only 
yon are entitled to claim exemption for.

Take notice further, that if you neither pay the said 
rent nor give me up possession of the said premises within 
three days after the service of this notice, I am by law 
entitled to seize and sell and I intend to seize and sell 
all your goods and chattels, or such part thereof as may be 
necessary for the payment of the said rent and costs.

This notice is given under the Act of the Legislature 
of Ontario respecting the Law of Landlord and Tenant.

Dated this----- day of-------, 19—.
To C.D. (Signed) A.B.

(Tenant) (Landlord).
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No. 90. Advertisement of Bailiff's Sale.
Notice is hereby given that the cattle, goods and chat­

tels distrained for rent on the----- day of------- , 19—, by
me ----- , as bailiff to----- , the landlord of the premises of
------, the tenant, will be sold by public auction on the
----- day of----- , 19—, at------o’clock, which cattle, goods
and chattels are as follows, that is to say: (list of chattels 
to be sold).

Dated this----- day of-------, 19—.
A.B.

Bailiff.

No. 91. Notice of Set-off by Tenant.
(R.8.O. (1897), c. 170, s. 33.)

Take notice, that I wish to set off against rent due by 
me to you, the debt which you owe to me on your (promis­
sory note, wages, or as the case may be, give particulars in 
detail).

Dated this----- day of-------, 19—.
To A. B.,

Landlord.
C. D„

Tenant.

No. 92. Request not to Remove Goods.
To A. B. (or to----- , bailiff of A. B.).
Sir,—I hereby request you not to remove the goods and 

chattels which you have distrained and impounded for rent
on the premises, situate at----- , in the County of----- , now
in my occupation as (your tenant or tenant of the said A. 
B.), but to keep the said goods and chattels in the place
where they are now impounded, until the----- day of------
next, inclusive, for my accommodation, and to give me the 
opportunity of obtaining money to pay the said arrears of 
rent with expenses of the distress, all extra expenses occa­
sioned by keeping possession as aforesaid to form part of 
the expenses of and incident to the distress.

Dated this----- day of------- , 19—.
Yours, etc.,

Witness, E. F., of
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No. 93. Request of a Tenant to His Landlord to Withdraw 
a Distress for Kent, with Liberty to Make 

a Second Distress.
To A. B.

Sir,—I hereby request you, for my accommodation, to 
withdraw the distress for rent made by you on the (tarm,
land and) premises, situate at----- , in the County of ——,
now in my occupation as your tenant : And in consideration 
of your so doing, I do hereby consent, promise and agree 
that it shall and may be lawful for you at any time (after­
wards, or after the----- day of------ next) to make a second
distress for the said rent, or for so much thereof as shall 
for the time being remain unpaid, and for the expenses of 
and incident to such second distress: And I will also pay 
you on demand all expenses incurred of and incident to 
the said first distress to the time of its being withdrawn for 
my accommodation as aforesaid.

Dated this----- day of-------, 19—.
Yours, etc.,

Witness, E. F., of----- .

No. 94. Undertaking to Deliver Goods.
We, the undersigned, acknowledge to have received

from----- , bailiff, the following property, seized under and
by virtue of a distress for rent against the goods and chat­
tels of----- , at the instance of------, which said property
we undertake to deliver to him, the said bailiff, whenever 
demanded, in as good condition as they now are.

Witness our hands the----- day of------ , 19—.
Witness,

No. 95. Request for Appraisement.

To A. B.:
I hereby require you to cause the (cattle), goods and 

chattels which you have distrained for rent to be appraised, 
as required by law.

Dated this----- day of-------, 19—■
Yours,

C. D.
BELL—50
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No. 96. Request for Removal of Distress.
To A. B.s

I hereby require you to remove the (cattle), goods and 
chattels which you have distrained for rent to a public auc­
tion room (or to the premises, No.----- Street), for sale.

Dated this----- day of------- , 19—.
C. D.

No. 97. Request of Extension of Time to Replevy.
To A. B. :

I hereby request that the period of five days within 
which, but for this request, I am entitled to replevy the 
(cattle), goods and chattels which you have distrained for 
rent be extended to (state number of days) from the date 
of your distress, and I hereby agree to pay any additional 
cost occasioned by your so doing.

Dated this----- day of-------, 19—.
B. P.

No. 98. Request to Sell Before the Extended Time.
To A. B. :

I hereby request you to sell the (cattle), goods and chat­
tels which you have distrained for rent at any time before 
the expiration of the extended time within which I should, 
but for this request, be entitled to replevy them.

Dated this----- day of------ , 19—.
C. D.

No. 99. Notice to Sheriff Under the 8 Anne, c. 14, s. 1, of 
Rent Due Landlord.

To the Sheriff of the County of ----- , and his under-
Sheriffs and Bailiffs, and all others whom it may concern :

Take notice, that the sum of $-------- is now due and
owing to (me or to L. K., of, etc.) from C. D., of----- , in
the County of----- , for (one year’s or one half year’s or
one quarter’s) rent due on the------day of-------last, of the
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premises in his occupation at — aforesaid, upon which 
premises, as I am informed, you have seized and taken in 
execution certain goods and chattels : And you are hereby 
required not to remove any of the said goods and chattels 
from off the said premises until the said arrears of rent are 
paid, pursuant to the statute in such made and provided.

Dated this----- day of------ , 19—.
Yours, etc.,

I. K. of----- .
(Or E. F. of----- , agent for I. K. of----- .)

No. 100. Notice by Sheriff to Execution Creditor.

In the-----------
Between A. B., Plaintiff, 

and
C. D., Defendant.

Take notice, that the sum of $-----  is due and owing
from the above-named defendant to his landlord, I. K., of
----- , for (one year’s or one half year’s or one quarter’s)
rent, due one the----- day of------ last, for and in respect
of the (house or farm, land and) premises situate at----- ,
in the County of----- , and in the occupation of the said
defendant, and upon which certain goods and chattels have
been seized by the sheriff of ----- , under the writ of fieri
facias issued in this action (and the said sheriff has had 
notice of such arrears of rent) : Now I do hereby, as the 
agent of the said sheriff and on his behalf, give you notice 
that unless the above-named plaintiff do forthwith pay the 
arrears of rent due to the said landlord, either to him or to 
his bailiff, pursuant to the Statute in such case made and 
provided, the said sheriff will withdraw from possession of 
the said goods and chattels under the said writ.

Dated this----- day of------ , 19—.
Yours, etc.,

L. M. (address).
Agent for the Sheriff of----- .

To the above-named plaintiff, and to Mr.----- , his soli­
citor or agent.
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No. 101. Declaration by Lodger.
(R.S.O. (1897). c. 170, s. 39.)

Ontario,
County of----- .

To wit:
In the matter of a distress for 

rent by----- against-------.
I, A. B., of----- ,----- , occupying as lodgings, rooms in

house No.----- , in----- street, do solemnly declare :
That C. D., my landlord, has no right of property or 

beneficial interest in the furniture, goods and chattels dis­
trained (or threatened to be distrained), for rent alleged 
to be due to-----  (superior landlord), and of which an in­
ventory is hereto annexed, but that such furniture, goods 
and chattels are my property (or in my lawful possession).
I owe (immediate landlord) $----- , on account of rent from
----- to-------(or, no rent).

The inventory in this declaration is as follows :—

Inventory.

And I make this solemn declaration conseil îously 
believing the same to be true and by virtue of tl anada 
Evidence Act, 1883.
Declared before me at ----- ,

in the County of ----- ,
this ------ day of ------,
19—.
( Signed ) A. B.

A Commissioner, etc.,

No. 102. Undertaking by a Landlord Not to Distrain on a 
Lodger's Goods.

Sir,—In consideration of your becoming (or “having at 
my request become”) a lodger in the house of my tenant,
C. D., situate and being No.----- ,------street, in the-------
of----- , in the County of----- , and of one dollar now paid
by you to me (the receipt whereof is hereby acknowl­
edged), I hereby undertake and promise you that I will not 
distrain upon any of your goods or chattels for any rent due
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or to become due to me from the said C. I). except when
rent shall be due and in arrear for----- or more from you
to the said C. D., and then only to the extent of such last- 
mentioned arrears, with the lawful expenses of and inci­
dent to a distress for that amount.

To Mr. E. P.
Yours, etc.,

A. B.

SECTION VI.

NOTICES, ETC.

No. 103. Notice to Tenant to Repair.
Sir,—You are hereby ret pi i red (forthwith or within 

three calendar months now next), to put in good tenantable 
repair, order and condition the (messuage) and premises,
with the appurtenances, situate at ----- , in the ------ of
------, in the County of----- , which you now hold of (me,
or of A. B., of----- ), and particularly that you do all and
singular the amendments and reparations specified in the 
schedule hereunder written.

Dated this----- day of------ , 19—.
Yours, etc.,

A. B., of-----
(Or E. F., of----- , surveyor of the said A. B.)

To Mr. C. D.
The schedule above referred to. (Tlere specify the 

amendments and repairs required to he done.)

No. 104. Notice to Tenant to Repair
(Another Form.)

To Mr. C. D.:
Sir,—Having surveyed the (messuage) and premises,

with the appurtenances, situate at----- , in the----- of------ ,
in the County of----- , now held by you under a lease, bear­
ing date the------day of-------, 19—, and expressed to be
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made between A. B., of the one part, and you, the said C. 
D., of the other part, I find that the amendments and re­
pairs specified in the schedule hereunder written are now 
necessary to be done pursuant to the covenants in that be­
half contained in the said lease. And I do hereby give you 
notice to do all and singular such amendments and repairs 
(forthwith or within three calendar months next after the 
service of this notice).

Dated this----- day of------ , 19—.
Yours, etc.,

(E. F., of----- , Surveyor of the said A. B.)
The schedule above referred to. (Here specify the

amendments and repairs required to be done.)

No. 105. Notice by a Lessor to His Lessee Requiring Him to 
Put the Premises in Repair Pursuant to a 

Covenant Contained in the Lease.
I hereby give you notice and require that in pursuance 

of the covenant in that behalf contained in the indenture
of lease dated the----- day of-------, under which you hold
the messuage and premises, etc. (describing the premises
shortly ), you do and execute, within----- calendar months
from the date hereof, the repairs in and upon the said mes­
suage and premises, which are specified in the schedule to 
this notice.

A. B. (Landlord).
To C. D. (Tenant) :

Schedule.

Ho. 106. Notice Specifying Breach of Covenant.
To C. D.:

I hereby give you notice that you have broken the cove­
nants and conditions in your lease, dated the----- day of
----- , 19— (for repairing, or as the case may be), the mes­
suage and premises embraced in said lease, and I require 
you to comply with the said covenants and conditions, and 
pay me $----- as compensation for such breaches.

Dated this----- day of-------, 19—.
Yours, etc.,

A. B.
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No. 107. Notice to Lessee Prior to Enforcing Eight of Re­
entry or Forfeiture.

To C. D. (of----- ), ami to the lessee of (here insert a
description of the property), hereinafter referred to as “the 
laid premises,” and to the persons interested.

Whereas by an indenture of lease made the----- day of
----- , 19—, between A. B., of----- , of the one part, and ('.
D., of----- , of the other part, the said A. B. did demise and
lease unto the said C. I). the premises above referred to, and 
which are more fully described in the said indenture to hold
from the----- day of------ , 19—, for the term of----- years,
yielding and paying unto the said A. B., his (heirs), execu­
tors, administrators and assigns, the annual rent of----- ,
payable quarterly on the usual quarter days (let all this 
agree with the terms of the lease): And whereas the said 
C.D. did by the said indenture covenant for himself, his 
heirs, executors, administrators and assigns, amongst other 
things that (here set out the covenants for breach of which 
the right of re-entry is to be enforced in the terms of the 
lease). (If the notice is not given by the original lessor, 
but by somebody claiming under a derivitive title, here set 
out the steps by which the title passed to the person giving 
the notice, as for instance, “And whereas by an indenture
of assignment made the----- day of------, 19—, between the
said A. B., of the one part, and E. F., of the other part, the 
said A. B. did assign all his reversion of and in the said pre­
mises to the said E.F.”) If there is any condition prece­
dent to the right to demand performance of the covenant, 
or the right of re-entry, here set it out. Thus, if the breach 
complained of be not repairing after three months* notice 
set out that the notice was given : this may be done as fol­
lows: “And whereas I, the said A.B. (or E. F., then being 
the lessor of the said premises, and the person possessed of 
the reversion dependent on the term created by the said in­
denture of lease, and entitled to sue on the covenants 
therein contained, and to give the notice hereinafter re­
ferred to) did on the----- day of------ give or leave notice
in writing on the said premises requiring certain repairs 
and dilapidations specified in a schedule annexed to the said 
notice to be done and performed within three months after 
the said date.
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Now I, the said A. B. (or ‘E. F., of----- , now being the
lessor of the said premises, in whom the reversion of and in 
the said premises is vested,’’ do hereby give you (and each 
of you) notice that the aforesaid covenants have been 
broken and that the particular breaches complained of are 
that {here set out the breaches complained of. If the breach 
be for repairs this may be done as follows: “that you did 
not in the particulars and respects set forth in the schedule 
hereto annexed well and sufficiently repair, uphold,” etc., 
following the terms of the covenant. A schedule of the 
dilapidations and wants of repair should in this case be an­
nexed to the notice).

And I do hereby give you (and each of you) notice and 
require you to remedy the said breach (or “breaches”) of 
covenant, and to make compensation for the said breach or 
breaches of covenant, which compensation I compute at the
sum of----- , or such other compensation as may be fair and
reasonable. And I hereby give you notice that unless 
within one month (insert a reasonable time) or a reasonable 
time hereafter you remedy the said breach (or ‘breaches”) 
and make reasonable compensation in money for the breach 
(or “breaches”) to my satisfaction, I shall commence an 
action in the High Court of Justice for recovery of posses­
sion of the said premises.

Dated this----- day of------ , 19—.
(Signed) A. B.

Witness, etc.
{If a schedule is referred to in the notice, here add it 

thus) :
The schedule referred to in the above notice.

(Here fill in the schedule.)

No. 108. Notice Before Enforcing Right of Re-entry or 
Forfeiture.

{Another Form.)
To C. D. (of----- ,------), the lessee (or assignee of the

lease or the tenant) of the premises known as----- , situate
(at----- ), in the------of-------, in the County of------, and
held under the indenture of lease (or lease in writing, or
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agreement) dated------, and made between------and -------
(or to the lessee of the premises known, ete., or to the per­
sons interested in the premises known, etc., as before).

I, A. B. (of------), the lessor (or assignee of the lessor,
or the landlord) of the above-mentioned premises, hereby 
give you notice that the above-mentioned lease (or agree­
ment), contains a covenant (or covenants, or an agree­
ment) whereby the lessee (his executors, administrators 
and assigns) covenanted (or agreed) with the lessor, his 
(heirs, executors, administrators and assigns) that {here 
set out or clearly state the substance of the covenants or 
stipulations for breach of which the right of re-entry is to 
be enforced).

And I hereby give you notice that the said covenant (or 
agreement), has (or covenants have) been broken, and that 
I complain of the following breach (or breaches) thereof, 
namely, that {here set out the particular breach or breaches 
complained of. If the breach be non-repair, this may be 
done by saying, that the said premises are out of repair in 
the particulars and respects specified in the schedule an­
nexed to this notice).

And I hereby require you, within a reasonable time (or
within------) after the service of this notice, to remedy the
said breach (or all the said breaches) of covenant (or agree­
ment).

And I hereby require you, within a like reasonable time
(or within------), to make to me a reasonable compensation
in money, to my satisfaction, for the said breach (or 
breaches).

Dated the------day of------- , 19—.
(Signed) A. B.

{The above form can be readily modified to meet cases 
in which the notice is given by the landlord’s agent. If a 
schedule is referred to in the notice, hen add it thus) :

The schedule (of dilapidations) referred to in the above 
notice.

(Fill in the schedule.)
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No. 109. Notice Specifying Breaches of Covenant.
(Another Form.)

To C. D., of, etc., lessee of the messuage and premises 
known as (describe it shortly), comprised in an indenture 
of lease, dated, etc., and made, etc. (give date and parties).

As solicitors and agents for and on behalf of A. B., of, 
etc. (lessor), being the person entitled to the reversion of 
the above-mentioned premises expectant on the said lease, 
we hereby give you notice that you have committed breaches 
of the covenants contained in the said lease, namely : 1st, 
that you have not kept the premises in good and substantial 
repair ; 2nd, that you have not painted the outside wood 
and ironwork of the said premises with two coats of good 
oil colour once every four years; 3rd, that you have not 
painted such parts of the inside of the said premises as have 
been usually painted, tvith two coats of good oil colour once 
in every seven years (or whatever the breaches complained 
of are).

And we hereby require you to remedy the said breaches 
by executing and doing the repairs and things specified in 
the schedule hereto, within three calendar months from this 
date, and we also require you to pay to the said A. B., by 
way of compensation for the said breaches, the sum of 
$——, being the costs and expenses incurred by him for 
surveyor’s fees and solicitor’s charges in respect of the 
said breaches.

And we hereby further give you notice that if you make 
default in remedying the aforesaid breaches of covenant in 
manner above mentioned, or in making the compensation 
hereby required, the said A. B. will enter and take posses­
sion of the said premises.

Dated this----- day of------- , 19—.
The schedule above referred to. (Specify the work to 

be done or other reparation.)

No. 110. Notice to Quit.
(By Landlord.)

I hereby give you notice to quit and deliver up to me 
possession of the premises now held by you as my tenant,
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situate at----- , in the (city) of----- . in the County of----- ,
on the----- day of-------next (or at the expiration of the
year of your tenancy which will expire next after the end 
of one half year (or as the case may be) from the service of 
this notice.

Dated this----- day of-------, 19—.
To C. D (tenant), or to 

whom else it may con­
cern.

Yours, etc.,
A. B. (landlord).

No. 111. Notice to Quit by Landlord.
(Another Form.)

Sir,—I hereby (if as agent add, as agent for your land­
lord, A. B.) give you notice to quit and deliver up the pos­
session of the messuage (or rooms and apartments, or farm, 
land) and premises, with the appurtenances (known as
----- ) situate (at ------), in the ------ of ----- , in the
(County) of----- , which you now hold of me (or the said
A. B.) as tenant thereof, on the----- day of-------, 19—.
(If there be any doubt as to when the tenancy commenced, 
add : or at the end of the year of your tenancy which will 
expire next after the end of one-half a year from the time 
of your being served with this notice).

Dated the----- day of -
To Mr. C. D. (the lessee or 

his assignee, if known. It 
need not in general be 
given to the under-ten­
ants of the tenant) and 
all else whom this may

19-,

Yours, etc., A. B. (or if 
as agent, say E. F., 
agent for the said 
A. B.).

No. 112. Notice to Quit by Agent of Landlord.
To Mr. C. D. (Tenant) :

Sir,—I hereby, as agent for A. B., your landlord, and 
on his behalf, give you notice to quit and deliver up posses­
sion of the (house or farm, land) and premises, with the
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appurtenances situate at-----  (or in the----- of-------) in
the County of ----- , which you hold of him as tenant
thereof, on the----- day of-------next (or at the expiration
of the year of your tenancy which will expire next after the 
end of one half year from the service of this notice).

Dated the----- day of-------, 19—.
Yours, etc.,

E. F., of----- , agent for the above-named A. B.

No. 113. Notice to Quit by a Landlord to a Tenant from 
Year to Year.

You are hereby required to quit and deliver up on the
----- day of-------, 19—, (or on other the day on which the
current year of your tenancy will expire next after the end 
of half a year from the time of your being served with this 
notice), the possession of the messuage, etc. (describe the
property shortly), which you now hold of-----  (landlord).

Dated the----- day of-------, 19—.
A. B. (agent for said landlord.)

To C. D. (tenant).

No. 114. Notice of Intention to Quit by Tenant.
I hereby give you notice that I shall quit and deliver up

to you on the----- day of-------next the possession of the
premises situate at----- , which I now hold of you as your
tenant.

Dated this-----  day of----- , 19—.
To A. B.

( Landlord ).
Yours, etc.,

C. D. (Tenant).

No. 118. Notice of Intention to Quit by Agent of Tenant. 
To Mr. A. B. (Landlord) :

Sir,—I hereby, as agent for C. D., your tenant, and on 
his behalf, give you notice that it is his intention to quit and 
deliver up possession of the (house or farm, land) and pre-
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mises, with the appurtenances, situate at----- (or in the
----- of-------), in the County of------, now held by me as
your tenant thereof, on the----- day of------ next.

Dated at----- , the----- day of------ , 19—.
Yours, etc.,

G. H., of----- , agent for the above-named C. D.

No. 116. Notice to Quit by Tenant from Year to Year to 
Landlord.

I hereby give you notice that I shall quit and deliver
up on the----- day of------ , 19—, (or otherwise on the day
on which the current year of my tenancy will expire next 
after the end of half a year from the time of your being 
served with this notice), the possession of the messuage, 
etc. (describe the property shortly), which I now hold of 
you as a yearly tenant.

Dated the----- day of------ , 19—.
A. B. (Tenant).

To C. D. (Landlord).

No. 117. Notice by a Tenant to Determine a Lease Pursu­
ant to a Power.

I hereby give you notice that, in pursuance of the power 
for this purpose given to me by the indenture of lease
dated the----- day of-------, and made between you of the
one part and me of the other part, it is my intention to de­
termine the lease thereby made on the----- day of-------
next, and I shall therefore quit and deliver up possession 
to you of the messuage and premises situate at, etc., com­
prised in the said indenture of lease on the said----- day
of----- .

Dated the----- day of------ , 19—.
A. B. (Tenant).

To C. D. (Landlord).
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NO. 118. Kotice to Quit Lodgings.
Sir,—I hereby give you notice to quit and deliver up

next the rooms or apartments, with the appurten-on
ances, in my house (No.------------ Street, Toronto), which
you now hold of me.

Dated----- day of-------, 19—.
Yours etc

To Mr. C. D.

No. 119. Notice by Tenant to Quit Lodgings.
Sir,—I hereby give you notice that on the----- day of

----- next I shall quit and deliver up possession of the
rooms and apartments,' with the appurtenances, in your
house (No.-------------Street, Toronto), which I now hold
of you.

Dated----- day of-------, 19—.
Yours, etc.,

C. D.
To A. B.

No. 120. Notice

By Joint Tenant or Tenant in Common (Landlord) to
Determine a Moiety, etc.

To Mr. C. D.
Sir,—I hereby give you notice of my intention to deter­

mine the tenancy under which you now hold of me (one 
undivided third part or share as the case may be) of and 
in the (messuage or farm, land) and premises, with the
appurenances, situate at----- in the county of------- , and
require you to quit the same on the------day of-------next
(or at the expiration of the year of your tenancy, which 
shall expire next after the end of one half year from the 
service of this notice).

Dated the —— day of----- , 19—.
Yours, etc.,

A. B.
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No. 121. Notice

To Determine a Lease for Twenty-one Years at the End of 
the First Seven or Fourteen Years.

To Mr. C. D.
Sir,—In pursuance of the proviso or power in this be­

half contained in an indenture of lease dated the----- day
of-----  19—, made or expressed to be made between (as
the case may be), I, the undersigned (being the assignee of 
the immediate reversion of and in the tenements with the 
appurtenances demised by the said lease), do hereby give 
you notice that it is my intention to avoid the said lease, 
and to put an end to the term thereby granted at the end 
of the first (seven or fourteen, or as the case may be) years 
of the said term.

Dated the----- day of-------, 19—.
Yours, etc.,

E. F. of, etc.

No. 122. Demand
Of Possession at the End of a Term of Years, Otherwise 

Double Rent or Double Value.
To Mr. C. D. (Tenant).

Sir,—I hereby (as agent for and on behalf of your land­
lord, A. B.) demand and require you to quit and deliver up 
possession of (describe the premises shortly) with the
appurtenances, situate at-----  (or in the----- of------ ) in
the county of----- , forthwith, (or, if the term has not ex­
pired, say) “on the expiration of your term therein, which
will expire on or about the----- day of -------next, or
instant”), and take notice that if you hold over the said 
premises after the service hereof (or the expiration of the 
term) you will be liable to pay double value (or double 
rent) for the said premises, pursuant to the statute in such 
case made and provided.

Dated at----- the-------day of-------, 19—.
Yours, etc.,

A. B. (landlord),
(or E. F. of----- , agent for the above-named A.B.)
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No. 123. Demand of Possession to Determine Any 
Express or Implied Tenancy at Will.

To Mr. C. D. (tenant).
I hereby (as agent of and for A. B.) demand and 

require you forthwith to quit and deliver up possession of 
the (messuage land and premises) with the appurtenances,
situate at-----  (or in the----- of-------), in the county of
------, now in your possession, and you are hereby warned
not to commit any waste, spoil or damage in or upon the 
said premises, or any part thereof.

Dated at----- this-------day of-------, 19—.
Yours, etc.,

A. B. (landlord),
(or E. F. of----- , agent for the above-named A.B.)

No. 124. Notice to Tenant to Attorn—To Receiver.
(Short Style of Clause).

I, L. M. of (residence and addition), the receiver ap­
pointed in this cause of the rents and profits of the real 
estate of A.B., the testator, (or as may be) hereby give you 
notice and require you to attorn and become tenant to me 
for (describe the property) now occupied by you, and for 
such other part or parts of the said real estate as is or are 
in your occupation, and to pay to me your rent in arrear 
and the growing rent for the said premises.

Dated this ----- day of-------, 19—.
L. M. (receiver).

To W. P. of (residence and addition).

No. 125. Notice to Tenant to Pay Rent to Lessee 
Under Settled Estates Act.

Take notice that you are required to give up quiet and
peaceable possession of----- according to the terms of your
lease from the date------ , and further take notice that all
rents accruing on and from the----- day of------- 19—, of
the said premises are and will be payable to----- by you.

Dated----- day of------ , 19—.

To A. B.
C. D.
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No. 126. Notice

By Lessee to Lessor of Election to Purchase the Premises, 
Pursuant to a Power Contained in the Lease 

for This Purpose.

I hereby give you notice that, pursuant to the power for 
this purpose given to me by an indenture of lease, dated
the----- day of-------, whereby certain hereditaments and
premises, situate, etc., were demised by you to me for the
term of------years, I elect and agree to purchase the said
hereditaments and premises, and the inheritance thereof in
fee simple, at the price of ----- , and to pay the purchase
money, and in all respects to comply with the terms pre­
scribed by the said indenture of lease in respect of such 
premises by me, and I request you, on or before the expira­
tion of one calendar month from the date hereof, to make 
out and deliver to me an abstract of the title to the said 
hereditaments and premises, according to the stipulation for 
this purpose contained in the said indenture of lease.

As witness my hand this----- day of------ .
C. D. (lessee).

To A. B. (lessor).

No. 127. Notice by Tenant to His Landlord of 
Ejectment Brought.

In the High Court of Justice,
Between A. B., . . . plaintiff, 

and
C. D., ... defendant

Sir,—Take notice that you will receive herewith a copy 
of a writ of summons which has been served in an action 
for the recovery of the possession of the messuage, land
(os the case may be), and premises at----- , and held by me
(or “C. D.”) as your tenant.

Dated------.
Yours, etc.,

T. T.
To Mr. L. L.

bell—51
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SECTION VII.

FORMS OF PROCEEDINGS UNDER OVERIIOLDING 
TENANTS ACT.

No. 128. Demand of Possession Under ‘‘The 
Overholding Tenants Act.”

In the County Court of the County of------
In the matter of A.B., Landlord, against 

C.D., Tenant.
I, A.B., of the----- of------ , in the County of----- , your

landlord, do hereby demand and require you forthwith to 
go out of possession, and to deliver up to me possession of 
the lands demised to you, which land I now own, and which 
you have been permitted to occupy and hold the right of
occupation (under and by virtue of a lease dated the------
day of----- , 19—), (or under a verbal agreement, as the
case may be, and specifying the nature of the agreement), 
and which lease and right of occupation have been deter­
mined and have expired by effluxion of time (or by broach 
of the covenants in the said lease, as the case may be), 
which said land may be described as (describe the land).

Dated at----- this------ day of-------, 19—.
Yours, etc.,

To C.D. A.B.
(Tenant). (Landlord).

No. 129. Notice to Tenant to Deliver up Possession 
Under ‘‘The Overholding Tenants Act.”

(Another Form.)

I, (owner or agent of----- , the owner), hereby give you
notice that unless peaceable possession of ------ (describe
shortly the land or tenement demised to the tenant), which 
was held of me (or as the case may be) under a tenancy 
from year to year (or as the case may be), which expired
(or was determined) by notice to quit from the said-----
(or otherwise as the case may be) on the----- day of-------,
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19—, and which land (or tenement) Is now held over and
detained from the said----- , be given to------ (the owner
or agent) before the expiration of----- clear days from the
service of this notice, I,----- , shall on----- next, the-------
day of----- , at----- of the clock of the same day, at------ ,
apply to the County Judge of the County of ----- , being
the County (or District) in which the said land (or tene­
ment) (or any part thereof) is situated, to appoint a time 
and place at which he will enquire and determine whether 
you were tenant, as herein alleged, and whether you wrong­
fully hold over contrary to the statute in that behalf, and, 
if he so finds, to grant an order for a writ to cause the said
----- to have possession of the said land (or tenement) and
for payment of the costs of the proceedings.

Dated at----- , this----- day of------ , 19—.
To Mr. C.D. (Signed)

(Tenant). A.B. (Owner, or E.F., Agent
for A.B.).

No. 130. Affidavit of Service of Demand 
of Possession.

In the County Court of the County of----- .
In the matter of A.B., Landlord.

against 
C.D., Tenant.

I, E. F., of the ----- of ------ , in the County of ----
(occupation), make oath and say as follows:—

1. That I did, on the----- day of------ , 19—, personally
serve the above-named tenant, C.D., with the demand of 
poss&ssion hereto annexed, marked A, by delivering to and 
leaving with the said C.D. on the said day ( upon the lands 
described in the said demand, or, as the case may he), in the
----- of ------- , in the County of ----- , a true and correct
duplicate original of said demand, and by producing and 
exhibiting to the said C.D. the said annexed demand.

2. At the same time, I also demanded of the said C.D. 
to deliver up to the said A.B. and to go out of possession of 
the said lands.
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3. The said tenant, C.D., refused to go out of possession 
of the said lands, and gave no reasons for such refusal, (or, 
the reasons given for such refusal were as follows : here 
state the reasons for refusal ).

Sworn, etc.

No. 131. Affidavit
For Appointment Under Overholding Tenants Act.

(R.S.O. (1897), Chap. 171.)
In the County Court of the County of----- .
In the matter of A.B., Landlord, 

and
C.p., Tenant.

1. A. B., of the —— of ----- , in the County of ----- ,
(occupation) make oath and say :—

1.1 am the above-named landlord.
2. Now produced and shewn to me and marked exhibit 

“A” is an indenture of lease creating the demise of the 
lands therein described from me to the above-named tenant, 
C.D. (or set forth the terms of the demise or right of occu­
pation, if verbal, or as the case may be).

3. Now produced and shewn to me and marked exhibit 
“B” is a true copy of a demand made upon the said tenant, 
C.D., for the delivering up of possession of the said lands.

(Here state that the term has expired, or set forth the 
breaches of covenants which entitle the landlord to posses­
sion, as for example .)

4. That the sum of $------, being part of the yearly rent
reserved in the said lease, payable on the----- day of------
last past, was in arrear and unpaid for the space of-----
days and more after the said day by the said lease appointed 
for the payment thereof.

5. The said C.D. has not, in accordance with his cove­
nant contained in the said lease, summer-fallowed, in a 
husbandlike and proper manner, at the proper season, at
least-----  acres of the said land in the------year of the
term demised by said lease, and has broken the said cove­
nants in that behalf (or, in place of the foregoing state-
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ments in paragraphs 4 and 5, state clearly the particular 
breach of the covenant complained of, and on which the 
right of entry has accrued, or the grounds on which the 
determination or forfeiture of the lease and right of re-entry 
are based).

6. By reason of the said several breaches of the cove­
nants in the said lease, ( or, of the expiration or determina­
tion of the term, as aforesaid, or as the case may be), I am 
entitled to re-enter upon the said demised premises and to 
remove the said tenant therefrom, and to re-passess the said 
lands, as in my first and former estate. (Here add such 
facts and. explanations in regard to the ground of the ten­
ant’s refusal as the truth of the case may require).

Sworn, etc.

No. 132. Appointment.

In the County Court of the County of----- .
In the matter of A.B., Landlord, 

and
C.D., Tenant.

Upon the application of A.B., the above-named landlord, 
and upon reading his affidavit and papers filed, and it 
appearing to me that the tenant wrongfully holds over, and 
that the landlord is entitled to the possession of the lands in 
question herein, and mentioned in the said affidavit and
papers: I appoint-----  the -----  day of----- , A.D. 19—,
at------o’clock in the------ noon at-------in------ the------
of----- , at which time and place 1 will enquire and deter­
mine whether the above-named tenant, C.D., was tenant of 
the said landlord for a period which has expired or been 
determined by notice to quit, or by breach of the covenants 
in the said lease, or by reason of any proviso in the said 
lease, or otherwise, and whether the tenant wrongfully holds 
possession of said lands, or any part thereof, against the 
right of the landlord, and whether the said tenant does 
wrongfully refuse to go out of possession having no right 
to continue in possession, or how otherwise.

Dated at----- the------ day of------ A.D. 19—.

Judge.
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No. 133. Notice to Tenant of Appointment.
In the County Court of the County of----- .
Between :

A.B., Landlord, 
and

C.D., Tenant.
Take notice that the above-named A.B. of----- , in the

County of----- , claims possession from you, the above-
named C.D., of Lot----- in the------ Concession of the Town­
ship of----- in the County of-------on the ground that the
term of the tenancy has expired (or, as the case may be).

And further take notice that the Judge of the County
Court of the County of----- has appointed-------day, the
----- day of-------, 19—, at the hour of----- o’clock in the
----- noon at his Chambers in the City of for the pur­
poses stated in the appointment, a copy of which is hereto 
annexed.

Dated at----- the------ day of-------, 19—.
E. F.,

Solicitor for the said A.B.
To the above-named C.D.

No. 134. Notice of Appointment Which May be 
Endorsed on Appointment.

Take notice that Ilis Honour, the Judge of the County
Court of the County of----- , has appointed the time and
place within mentioned for the purpose within mentioned.

Dated----- day of------ , A.D. 19—.
To the above-named tenant, C.D.

Yours, etc.,
Solicitor for the Landlord.

No. 135. Affidavit of Service of the Appointment 
and Papers Aittached.

I, ----- , of the ------of -------, in the County of -----
(occupation), make oath and say:—

1. That I did on the----- day of-------, A.D. 19—, per­
sonally serve the above-named tenant, C. D., with the
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appointment hereto annexed, marked C, together with the 
notice thereon endorsed, and the notice endorsed thereon as 
to the solicitor by whom the said appointment was issued,
by delivering to and leaving with the said C.D. at the------
of----- , in the County of----- , on the said day, a true copy
of the said appointment and notices, and by producing and 
exhibiting to him at the same time said annexed appoint­
ment and notices, and at the time of such service there was 
attached to said copy of appointment and notices so served, 
and I delivered to and left with the said C.D. true copies 
of the affidavits hereto annexed, marked D and E, together 
with the copy of lease (or statement setting forth the terms 
of the demise or occupation, and the reason why a copy of 
the instrument cannot be attached, as the ease may be), and 
demand of possession annexed to said affidavits, marked A 
ami B.

Sworn, etc.

No. 138. Order Under Overholding Tenants Act 
For Writ of Possession.

In the County Court of the County of----- .
E. F., Esquire,

Judge of the said Court 
In Chambers.

----- day the------ day of------ , 19—.
In the matter of A.B., Landlord, 

and
C. D., Tenant.

Upon the application of the said A. B., upon reading
the appointment granted by me herein on the----- day of
----- , 19—, the affidavits of----- and the exhibits therein
referred to, and upon hearing the said parties and their 
solicitors, and upon examining the witnesses called by them 
(or no one appearing for the said C. D., although duly noti­
fied as appears by the affidavit of filed, or as the case
may be), and it appearing to me after hearing the said par­
ties and examining into the matter, that the case is clearly 
one coming under the true intent and meaning of section 3
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of The Overholding Tenant’s Act, and that the tenant 
wrongfully holds against the right of the landlord

1. It is ordered that a writ of possession under the said
Act Ik, issue out of the County Court of the County of----- ,
directed to the Sheriff of the County of----- , in the King’s
name, commanding him forthwith to place the said land­
lord in possession of the lands in question herein, to wit 
(here describe ihe lands).

2. And it is further ordered that the said tenant do 
pay to the said landlord his costs on the County Court scale 
of and incidental to this application and order forthwith 
after taxation thereof.

Judge.

No. 137. Judge’s Order for Vfrit of Possession.

(Another Form.)

(Title of Court and Cause.)

Upon reading the appointment granted by me herein and 
the affidavit of service thereof, and the other papers filed 
herein, and upon hearing the said parties, by their counsel 
(or, no one appearing for the above-named tenant, as the 
case may be), and it appearing to me that the case is clearly 
one coming under the true intent and meaning of section 2 
of “The Acts respecting Overholding Tenants," and that 
the tenant wrongfully holds against the right of the land­
lord : I do adjudge the said A. B., the landlord, is entitled 
to the possession of the (here describe the lands), with the 
appurtenances; and I do order that a writ do issue out of
the County Court of the County of------, directed to the
Sheriff of the County of ----- , commanding him that he
shall, without delay, cause the said A. B. to have possession 
of the said land and premises according to the provisions 
of the said Act, and I do further order and direct that the 
said C. D., the tenant, do pay the costs of the proceedings 
had under the said Act, of and incident to this application, 
and order to be taxed by the Clerk of this Court, on the



FORMS. 809

scale allowed in this Court in ordinary cases, so far as the 
proceedings allow it.

Dated at Chambers, this----- day of-------, A.D., 19—.

Judge.

No. 138. Order Dismissing Application.
In the County Court of the County of----- .

E. F., Esquire, Judge of 
the said Court :

In Chambers:
The----- day of------ , 19—.

In the matter of A. B., Landlord, 
against

C. D., Tenant.
Upon the application of the said A. B., upon reading the

appointment granted by me herein, dated the----- day of
----- , 19------, and the affidavits of----- , filed herein, and the
exhibits therein referred to, upon hearing the said parties 
and examining into the matter :

I do order that the said application and the case against 
the said C. D. be, and the same are hereby dismissed, with 
costs against the said A. B., to be taxed by the Clerk of this 
Court on the scale of costs allowed in the Court in ordinary 
cases, so far as the proceedings allow it.

Judge.

SECTION VIII.

FORMS OF PROCEEDINGS IN ACTIONS.

No. 139. Writ of Summons and Indorsement in Action for 
Recovery of Land.

(Use the ordinary form of writ, and indorse the claim 
thus) : The plaintiff’s claim is to recover possession of
(describe the property, e.g.) a house, No.----- , in-----
Street, or, of a farm called----- , or Lot No.----- in the------
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Concession, situate in the Township of----- , in the County
of----- (If the plaintiff also seek to etablish his title to and
recover rents of land) : and to establish his title to (de­
scribe the property), and to recover the rents thereof.

(The following claims may be added without leave to 
either or bath of the above) :

And the plaintiff claims $----- for mesne profits :
And for an account of rents (or arrears of rent) (or 

rent in arrear) :
And for breach of covenants to (repair).
Place of trial : Chatham.

No. 140. Affidavit of Service When Possession Vacant.
(Title, etc., of Action as usual.)

I, P. S., of----- ,----- , make oath and say as follows:
1. (State foots showing that service {<cannot otherwise 

be effected.” Show the attempts which have been made to 
effect service, and the reasons for their failure. The actual 
or probable whereabouts of the defendant, if known, should 
be given, or, if such be the fact, it may be stated that he has 
absconded, and cannot be found.)

2. On the----- day of-------, 19—, I posted a true copy
of the writ of summons in this action upon the outer (or
front) door of the dwelling-house (No.----- , in------Street,
in the----- of------ , in the (County) of------), for the recov­
ery whereof (and of other the premises mentioned in the 
said writ), this actions is brought (or otherwise state the 
fixing of the copy writ on some conspicuous part of the 
premises).

3. At the time of the said posting of the said copy, the 
said premises in the said writ mentioned, and for recovery 
of possession whereof this action is brought, were vacant 
and deserted by the above-named defendant, C.D., who 
(to the best of my knowledge, information and belief) was 
lately in possession and occupation thereof (as tenant to the 
above-named plaintiff), and (to the best of my knowl­
edge and belief) no person was in or upon the said pre­
mises, or any part thereof, at the time I posted the said 
copy, and the said C. D. had before then removed himself
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(and his family) and his furniture and poods from, and 
had utterly abandoned and deserted the possession of the 
said premises, and (to the best of my knowledge and be­
lief) no person was then in possession or occupation thereof, 
or any part thereof.

4. The said writ of summons appeared to me to have
been regularly issued out of the office of the------------
against the above-named defendant, and was dated the
----- day of-------, 19—, and ah the time of my posting the
said copy as aforesaid, the said writ and copy were sub­
scribed and indorsed in the manner and form prescribed by 
the rules of----- Court.

5. I did on the----- day of------ , 19—, indorse on the
said writ the day of the month and the week of the service 
of the said writ by the posting of the said copy thereof in 
manner aforesaid.

6. The said C. D. has not entered appearance, and no 
appearance has been entered, to the said writ of summons.

Sworn, etc. (as usual).
This affidavit is filed on behalf of the plaintiff.

No. 141. Order Allowing Service.

(Formal paris as usual.) Upon reading the affidavit ot
----- , filed herein the----- day of------ , 19—, it is ordered
that service of the writ of summons in this action, effected 
on the----- day of-------, 19—, be good and sufficient ser­
vice of the said writ for the recovery of possession of the 
land or property claimed in this action.

Dated, etc.

No. 142. Notice Requiring Security.

Take notice that you will be required, if you defend 
and if ordered by the Court of a Judge, to give security by 
yourself and two sufficient sureties, conditioned to pay the 
costs and damages which mav be recovered in the action. 
To----- .

Plaintiff’s Solicitor.
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No. 143. Judgment for Not Giving Security.

In the-----
Between, A. B., Plaintiff, 

and
C. D., Defendant.

The----- day of------ , 19—.
The defendant having been ordered to give security pur­

suant to the statute and having failed to do so,
It is adjudged that the plaintiff do recover possession of 

the land in the statement of claim mentioned, with the 
appurtenances, and $----- costs taxed (or costs to be taxed).

Clerk, etc.

No. 144. Affidavit by Party Not Named in Writ for Liberty 
to Appear and Defend.

(Title, etc., of action as usual.)
I, E. F., of----- ,------, make oath and say as follows :
1. This action is brought for recovery of possession of 

a messuage (or as the case may be) and premises situate at

2. I am in possession of the said (messuage and) pre­
mises (or of----- , part of the said premises) by myself, or
by the above-named defendant C. D., as my tenant. (If 
applicant be in possession, as to part by himself, and as to 
the residue by tenants, state the facts accordingly.)

Sworn, etc.

No. 145. Order for Leave to Appear—(Title, etc., 
as in Writ of Summons.)

Upon hearing the solicitor for E. F., and upon reading
the affidavit of E. F., filed the----- day of------- , 19—: It
is ordered that the said E. F. be at liberty to appear to and 
defend the action, (If as landlord, add, as landlord of C. 
D., the defendant, or, one of the defendants named in the 
writ of summons), and to defend for the property claimed 
(or, for part of the property claimed, as the case may be).

Dated the ------ day of ----- , 19—.
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No. 146. Appearance by a Landlord Not Named 
in Wrif.

In the High Court of Justice,
Between A. B., . . . plaintiff,

and
C. D. and G. II., . . , defendants.

Enter an appearance for E. F. as landlord of the above- 
named C. D. (and G. II., or as the case may be) pursuant to
order of----- , dated the----- day of------ , 19—, (add if
necessary, a statement that the said E. F. limits his defence, 
etc.)

Dated, etc.
J. K. (solicitor for the said E. F.)

The said E. F. requires a statement of claim to be de­
livered.

No. 147. Notice
Of Appearance by Party Not Named in Writ—(Title, etc., 

as in Writ of Summons.)

Take notice that pursuant to the order of----- , dated
------, L. L., on the----- day of------ , 19—, entered an ap­
pearance to this action (as landlord of the defendant
C. D.) (limiting his defence to----- ), and required, (or,
did not require) a statement of claim to be delivered.

Dated------.
(Signed) X. Y. 

Of-------- ,
Solicitor for the said L. L.

To-
Solicitor for the plaintiff.

No. 148. Notice
That Defendant Limits His Defence to Part of the Claim— 

(Title, etc., of Action as Usual.)

Take notice that the above-named defendant C. D. limits 
his defence to part only of the property mentioned in the
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writ of summons, namely : (Describing the property to 
which the defence is limited with reasonable certainty). 

Dated-------- .
(Signed) D. Z.

of ----- ,
Solicitor for the defendant C. D.

To Mr. X. Y.,
Plaintiff’s solicitor.

No. 149. Confession of Action for Recovery of 
Land—(Rule 597.)

In the------ Court of-----
Between A. B., plaintiff,

and
C. D., defendant.

I, the defendant C. D., hereby confess this action (or, 
confess this action as to part of the land claimed, namely : 
(describe the part)).

Dated the----- day of------ , 19—.

Witness, E. F.,
Solicitor for the defendant C. D.

C. D.

No. 180. Judgment.

In Default of Appearance in Action for Recovery of Land. 
(Title, etc., of Action as Usual.)

The------day of------ , 19—.
No appearance having been entered to the writ of sum­

mons herein, it is this day adjudged that the plaintiff re­
cover possession of the land in the indorsement on the writ 
described as (describe the property as in the writ), and $— 
for his costs of suit as taxed.
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No. 151. Judgment
In Default of Appearance as to Part of the Land Claimed.

(Title, etc., of Action as Usual.)
The----- day of-------, 19—.
The appearance here having been limited to part only 

of the land mentioned in the writ of summons, namely : (des­
cribing the part to which the defence is limited), and no ap­
pearance having been entered as to the said part of the said 
land, it is this day adjudged that the plaintiff recover pos­
session of the said part of the said land, namely : (describ­
ing the part).

No. 152. J udgment
For Recovery of Possession and Rent, Where a Claim for 

Arrears of Rent Bas Been Specially Indorsed on Writ. 
(Title, etc., of Action as Usual.)

The------day of------ , 19—.
No appearance having been entered to the writ of sum­

mons herein : It is this day adjudged that the plaintiff 
recover possession of the land in the indorsement on the 
writ described as (describing the property as in the writ),
and also $----- on the said indorsement claimed for arrears
of rent, and $----- for taxed costs.

No. 153. Judgment
In Default of Appearance by One of Several Defendants.

(Title, etc., of Action as Usual.)
The------day of------ , 19—.
The above-named defendant C. D. not having appeared 

to the writ of summons herein : It is this day adjudged that 
the plaintiff recover against the said defendant C. D. pos­
session of the land in the indorsement on the writ described 
as, (insert description) (but execution hereon is not to 
issue unless and until judgment has been recovered by the 
plaintiff against all the defendants herein).
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No. 154. Statement of Claim for Rent Under a 
Covenant in a Lease.

The plaintiff’s claim is for rent due under a covenant
contained in a lease, dated the----- day of------, 19—, of a
house and land called----- , at----- , for------years, from
the----- of------ , 19—, whereby the defendant covenanted
with the plaintiff to pay him rent for the said premises dur­
ing the said term at the rate of $-----  a year, by equal
quarterly payments, on the-----  (or, as the case may be).

The plaintiff claims $----- .

No. 155. Statement of Claim for Rent of 
Furnished House.

1. By lease by deed (or agreement in writing, or as the
case may be), the plaintiff let (or it was agreed between the 
plaintiff and the defendant that the defendant should let) 
to the defendant the house and land known and described 
as No.— on------street in the of------ , with the furni­
ture- and effects which then were in the said house (or as set 
forth in a schedule annxed to said lease or agreement or as
the case may be), for the period of----- months at the rent
of $----- per month, payable monthly (as the case may be).

2. The defendant pursuant to said lease (or agreement) 
entered into possession of the said house and land with all 
the said furniture and effects, and paid the plaintiff the
sum of $------, for the rent of the first month, but has not
paid the rent due for the month of-----  (as the case may
be).

The plaintiff claims $----- and costs.

No. 156. Statement
Of Claim for Rent and Royalty on Lease of Colliery, and 

for Breach of Covenant to Work It in 
a Miner-like Manner.

1. By a lease under seal from the plaintiff and A. B. to
J. S., dated the ------18—, of the-------colliery, in the
county of ------, for ------ years from the ------ day of
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----- , J. S. covenanted with the plaintiff and A. B. as
follows :—

(1) To pay a yearly minimum or dead rent of $----- ,
payable by instalments on the usual quarter day, and a 
yearly rent or royalty of $— per foot of thickness for 
every statute acre surface measure of coal worked or gotten 
during the time after the first 150 feet.

(2) To work and get the coal in a usual and miner-like 
manner.

2. On November 1,18—, A. B. died.
3. On November 7,18—, J. S. assigned to the defendant.
4. $300 is now due by the defendant for dead rent, and 

$174 for royalties.
5. The defendant has worked the mine, but not in a 

usual or miner-like manner. He has improperly taken coal 
from the main engine dip, and neglected to leave proper 
pillars and supports in the dip and headings, so that the 
walls of the mine have fallen in, and the distant parts of 
the mine have been closed. In July, 18—, the defendant 
negligently allowed a fire to break out in the mine, and im­
properly flooded the mine with water.

The plaintiff claims :—
(1) $474 for rent and royalties, and interest until pay­

ment or judgment ; and
(2) $5,200 damages for the defendant’s negligence and 

breach of covenant.

I
 No. 157. Statement of Defence to Foregoing.

The defendant says:—

1. The defendant assigned the lease and demised
premises to C. D. by deed dated the----- day of------ , 18—.

2. The defendant has paid to the plaintiff all the dead
rent and royalties accrued due up to the----- day of-------,
18—.

3. Nothing is now due by the defendant to the plaintiff 
for dead rent or royalties.

4. The defendant denies that he worked the mine in an 
unusual, or not in a miner-like manner, or that he has im­
properly or at all taken coal from the main engine dip, or

bell—52
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neglected to leave proper pillars and supports in the dip 
and headings, or that in consequence, or at all, the walls of 
the mine, or any of them, have fallen in, or the distant 
parts of the mine, or any of them, been closed, or that in 
July, 18—, or at any other time, he negligently, or at all, 
allowed a fire to break out in the mine, or that he improp­
erly, or at all, flooded the mine with water.

No. 158. Statement of Claim for Use and Occu­
pation of Land.

1. The defendant has by the permission of the plaintiff 
used and occupied a house and land of the plaintiff known
and described as----- No.— on-------street in the city of
----- , from the ------day of------- 19—, to the------ day
of----- , 19—.

2. No express agreement was made between the plain­
tiff and the defendant as to the amount to be paid by the 
defendant for the use and occupation of the said house and 
land, but the fair and reasonable value of the use and oc­
cupation by the defendant of the said house and land is the 
sum of $——.

((Or, where an agreement has been made:) It was on 
the----- day of------- , 19—, (if so, by agreement in writ­
ing), agreed between the plaintiff and the defendant that
the defendant should pay to the plaintiff the sum of $-----
per month (or as the case may be) for the use and occupa­
tion of said house and land).

3. The defendant has not paid the plaintiff anything 
for such iLse and occupation.

The plaintiff claims $----- and his costs.

No. 159. Statement of Claim Against Ovcrholding 
Tenant for Double Rent.

1. The defendant until the----- day of-------, 19—, was
tenant to the plaintiff of a messuage and land as tenant
from year to year at a yearly rent of $----- , payable
quarterly.
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2. The defendant on the----- day of------ , 19—, duly
gave to the plaintiff notice of his intention to quit the said 
premises at a time mentioned in such notice, namely, on the 
----- day of------ , 19—.

3. The defendant did not at the said time mentioned in
such notice deliver up possession of the said messuage and 
land to the plaintiff, but continued in possession thereof 
until the----- day of------ , 19—.

4. Double rent of the said messuage and land during
the said period between the----- day of------ , 19—, (time
named in notice) and the----- day of------ , 19—, (time of
delivery of possession) amounts to the sum of $----- , which
said sum is still wholly due to the plaintiff and unpaid.

The plaintiff claims $----- and costs of this action.
(If the defendant is still in possession when the action 

is brought, a claim for delivery of possession should be 
added).

No. 160. Statement of Claim Against Overhold­
ing Tenant for Double Value.

1. (State tenancy and its termination as in previous
form.)

2. After the----- day of-------, 19—, (date when the
tenancy terminated) namely, on the----- day of -------,
19—, the plaintiff as and being the defendant’s landlord as 
aforesaid and the person to whom the reversion of the said 
messuage and land then belonged (by his agent thereto law­
fully authorized) made a demand upon and gave notice in 
writing to the defendant for delivery to the plaintiff of the 
possession of the said messuage and land.

3. The defendant did not in accordance with such de­
mand and notice deliver possession of the said messuage 
and land to the plaintiff, but wilfully held over the same 
and kept the plaintiff then being entitled to the possession
of the land out of the possession thereof (until the----- day
of----- , 19—.)

4. Double the yearly value of such messuage and land 
for the period from the (date of termination of tenancy) 
until the said (date of delivery), amounts to the sum of
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$----- , which said sum is still wholly due to the plaintiff
and unpaid.

The plaintiff claims $-----  and costs.
(Or where possession has not been delivered up before 

action.)
4. Double the yearly value of such messuage and land

amounts to the sum of $----- , and the defendant has not
paid such double value nor any part thereof for the time 
he has retained possession of the said premises since the 
termination of the said tenancy.

The plaintiff claims :
1. The double value of the said premises from the 

termination of the said tenancy until the plaintiff shall 
recover possession of the premises.

2. Delivery of possession.
3. His costs of this action.

No. 161. Statement

Of Claim for Permissive Waste in a Dwelling-house 
Against a Tenant for Years, Bound by the Terms 

of His Tenancy to Repair.

The plaintiff has suffered damage from the defendant 
wrongfully permitting waste to a dwelling-house, known as
----- , whereof he was tenant to the plaintiff, by suffering
the same to become ruinous and in decay in the roof, walls 
and timbers thereof for want of such needful and necessary 
repairing thereof as the defendant by the terms of his said 
tenancy was bound to do and effect.

Particulars :—
(The tenancy was under a lease dated----- , for-----

years from the  ---- day of------ , 18—, or, as the case may
be. The defects are as follows: stating the same, and giv­
ing such other particulars as the nature of the case may 
require.)
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No. 162. Statement
Of Claim for Voluntary or Commissive Waste in a Dwell­

ing-house.
The plaintiff has suffered damage by the defendant 

wrongfully committing waste in a dwelling-house known as
----- , at------, whereof he was tenant to the plaintiff under
a tenancy from year to year (or, for a term of----- years
from the----- of------ , 19—, or, as the case may be), by
pulling down and removing the doors, windows, and fix­
tures belonging to the same and affixed thereto, and carry­
ing away the said doors, windows, and fixtures and dispos­
ing of the same to his own use.

Particulars :—

No. 163. Statement of Claim for Breach of 
Covenant to Repair.

1. By repairing a covenant contained in a lease under
seal from the plaintiff to the defendant, dated the----- day
of----- , 19—, of a house being, etc., for------years from the
----- day of-------, 19—, the defendant covenanted to keep
the premises in such repair and condition as therein 
mentioned.

2. The premises were, during the term, out of such re­
pair as was acquired by the covenant.

3. They were yielded up out of such repair at the ex­
piration of the term.

Particulars of dilapidations were delivered to the
defendant’s solicitor on the----- day of-------, 19—, and
exceeded three folios.

The plaintiff claims $----- damages.

No. 164. Statement
Of Claim for Not Delivering Up Fixtures Upon the 

Premises in Good Repair.
1. The defendant became and was tenant to the plain­

tiff of a house of the plaintiff, No.----- ,----- street, for a
term of----- years, from the------ of------ , 19—, upon the
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terras (amongst others) that the defenant should, at the 
expiration of the said term, deliver up to the plaintiff the 
said house, with all the fixtures therein, in the same state 
and condition as they were in at the commencement of the 
said term, reasonable wear and tear only excepted.

2. The defendant, at the expiration of the said term, 
delivered the said house up to the plaintiff, but did not de­
liver up to him the fixtures therein in the same state or con­
dition as they were in at the commencement of the said 
term, reasonable wear and tear only excepted.

Particulars :—
The said terms were contained in an agreement bearing 

date the----- of-------, 19—, (or, as the case may be.)
The said term expired on the----- of-------, 19—, by

effluxion of time (or, as the case may be.)
The following fixtures were broken or damaged :—
(State same, specifying, as far as practicable, the extent 

and amount of damage.)

No. 165. Statement of Claim for Breach of Cove­
nant for Quiet Enjoyment.

1. By an indenture of lease under seal dated the------
day of----- , 19—, (made pusuant to the Act respecting
Short Forms of Leases) the defendant demised to the plain­
tiff a certain dwelling-house, messuage of tenement known
as (describing it) for the term of----- years, subject to the
covenant and stipulations therein contained.

2. The defendant thereby covenanted with the plaintiff 
that the plaintiff paying the rent thereby reserved and per­
forming the covenants in said lease, on his part contained 
should peaceably possess and enjoy the said demised 
premises for the said term without any interruption or dis­
turbance from the lessor, his heirs, executors, administra­
tors or assigns or any other person or persons lawfully 
claiming by, from, or under him, them or any of them.

3. The defendant at the time of the making of the said 
lease had not power to demise the said demised premises to
the plaintiff and by reason thereof on the----- day of------ ,
19—, one A. B., lawfully claiming the said demised
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premises (state the ground of the claim of A.B.) entered 
thereon and evicted the plaintiff.

4. By reason of such eviction the plaintiff lost the use 
and occupation of the said demised premises and the profits 
of the business which he then was carrying on upon the 
said premises, and was put to great expense in providing 
himself with other premises and in removing his goods 
thereto.

The plaintiff claims $----- .

No. 166. Statement
Of Claim by Lessor Against Assignee of a Lease Upon a 

Covenant in the Lease.

1. The plaintiff, by a deed dated the----- of------ , 19—,
let to Q. H. a messuage situate at----- , to hold for -—-
years from the----- of------, 19—, and by the said deed the
said G. H. covenanted for himself and his assigns with the 
plaintiffs that (state the covenant.)

2. By a deed dated the----- of------ , 19—, the said G.
H., being then possessed of the said term for the portion 
thereof then unexpired, assigned to the defendant all of the 
estate of him, the said U. II., in the said term.

3. Afterwards, during the said term, the defendant 
(state breach, giving particulars.)

No. 167. Statement of Claim by Lessor Against 
Executor of Lessee.

1. (As in paragraph 1 of the preceding form.)
2. Afterwards, during the said term, on the----- of

----- , 19—, the said G. II. died, having by his last will
appointed the defendant his executor.

3. During the said term and before the death of G. H. 
(state such breaches as occurred in the lifetime of 6. U., 
giving particulars.)
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No. 168. Statement of Claim by Lessee Against 
Assignee of Lease.

The plaintiff’s claim is for $----- , payable to him by the
defendant, for money paid by him for the defendant to A. 
B. at the defendant’s request.

Particulars :—
The request is implied from the circumstances follow­

ing:—
The plaintiff became tenant to A. B. of a house, No.

----- , -----  street, ----- , under a lease which contained a
covenant by the plaintiff to pay A.B. rent therefor during 
the term thereby granted at the rate of $----- a year, pay­
able by equal quarterly payments on the----- .

The plaintiff, by deed bearing date the----- of-------,
19—, assigned the said term to C. D., and afterwards it 
became by assignment vested in the defendant. Whilst it 
was so vested in the defendant, and during the continuance
of the said term, the plaintiff was compelled to pay $----- ,
being the said quarterly payments to the said A. B. for the 
quarters ending----- , and------19—, and paid the same.

The plaintiff claims $----- .

No. 169. Statement
Of Claim by Executor of Lessor Possessed of a Term 

Against Lessee.
1. The plaintiff is the executor of the last will of G. H. 

deceased.
2. The said G. II., being possessed of a farm called

----- , in the county of------, for a term of years more than
sufficient to enable him to make the lease hereinafter men­
tioned, by deed dated the------of------- , 19—, let to the
defendant the said farm to hold for ------years from the
-----  of ------, 19—, and the defendant by the said deed
covenanted with the said G. II. (state the covenant.)

3. During the said term and during the lifetime of the 
said G. H., the defendant (similarly state the breaches 
which occurred after the death.)
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No. 170. Statement of Claim by Assignee of 
Lessor Against Leste.

1. G, H. being seized in fee (or, possessed for the resi­
due of a term of----- years, commencing the____ of____ ,
19—), of a messuage and land situate at----- , let the same
by deed bearing date the -----  of ----- , 19—, to the
defendant to hold for----- years from the —— of____
19—,

2. The defendant, by the said deed, covenanted with 
the said G. H. and his assigns that (state the covenant.)

3. Afterwards, and during the said term, the said G.
H., by a deed bearing date the----- of------ , 19—, granted
and assigned all his reversion of and in the said messuage 
and land to the plaintiff.

4. Afterwards, and during the said term, the defendant 
(state breach, giving such particulars as to date, etc., as are 
practicable.)

No. 171. Statement

Of Claim to Recover Possession of the Premises From the 
Tenant and Double Value for Holding Over.

1. The plaintiff is entitled to the possession of a farm
and premises, being lot, etc., in the----- of —, in the
county of----- , which were let by the plaintiff to the
defendant for the term of three years from the 29th of 
September, 19—, at the yearly rent of 300. which term has 
expired (or as tenant from year to year from the 29th of 
September, 19—, at the yearly rent of $300, which said 
tenancy was duly determined by notice to quit expiring on 
the 29th of September, 19—.

2. On the 29th of September, 19—, the plaintiff made 
demand and gave notice in writing to the defendant pur­
suant to the statute 4 Geo. II., ch. 28, for delivering posses­
sion of the demised premises to the plaintiff, but the 
defendant wilfully holds over and still keeps the plaintiff 
out of possession of the demised premises.
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3. The yearly value of the demised premises is $400. 
The plaintiff claims :—
(1) Possession.
(2) Double the yearly value so long as the defendant 

continues to hold over, calculated from the 29th of Septem­
ber, 19—.

No. 172. Statement of Claim.
Landlord Against Tenant to Recover Possession on 

a Forfeiture for Non-payment of Rent.
1. The plaintiff by deed dated the----- of-------, 19—,

let to the defendant a messuage and premises known as
----- , at----- , for a term of ------years from the-------of
----- , 19—, at the yearly rent of $------, payable quarterly
on the usual quarter days.

2. The said deed contained a clause of re-entry entitling 
the plaintiff to re-enter upon the said messuage and pre­
mises in case the said rent should be in arrear for 21 days.

3. On the----- day of-------, 19—, a quarter's rent be­
came due, and on the----- of------ , 19—, both had been in
arrears for 21 days, and both are still due.

4. Before the writ in this action was issued or served, 
the said two quarters’ rent, making one-half year’s rent, 
was due, and no sufficient distress was to be found on the 
said messuage and premises countervailing the said arrears 
of rent then and still due.

The plaintiff claims possession of the said lands and his 
costs of action.

No. 173. Statement of Claim.

To Recover Possession Upon a Forfeiture for Breach 
of Covenant to Repair, With Claims for 

Damages for Breach of Covenant, 
for Arrears of Rent, and 

for Mesne Profits.

1. On the----- of------ , 19—, the plaintiff, by deed, let
to the defendant a house and premises, No. ------,-----
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street,------, for a term of ------ years, from the------of
------ , 19—, at the yearly rent of $----- , payable quarterly
on------ .

2. By the said deed the defendant covenanted to pay 
the said rent to the plaintiff at the times aforesaid and to 
keep the said house and premises in good and tenantable 
repair (or as the case may be).

3. The said deed also contained a clause of re-entry, en­
titling the plaintiff to re-enter upon said house and pre­
mises, in case the rent thereby reserved, whether legally 
demanded or not, should be in arrear for 21 days, or in 
case the defendant should make default in the performance 
of any covenant upon his part to be performed.

4. On the------of------- , 19—, a quarter’s rent became
due, and on the------of------- , 19—, the same had been in
arrears for 21 days; and the said rent is still due and un­
paid.

5. On the ------ of------, 19—, the house and premises
were not, nor are they now, in good or tenantable repair, 
and the plaintiff as such lessor thereupon (on the said last- 
mentioned day) served on the defendant a notice specifying 
the particular breach of the aforesaid covenant complained 
of, and requiring the defendant to remedy such breach, and 
requiring him to make compensation in money for such 
breach.

6. A reasonable time for the defendant to have 
remedied such breach, which was capable of remedy, and to 
have made reasonable compensation in money to the satis­
faction of the plaintiff for the said breach, elapsed before 
this action, but the defendant has not remedied the said 
breach, nor has he made such or any compensation for the 
said breach.

7. The particulars of the breach to repair exceed three
folios, and were delivered to the defendant’s solicitor on 
the------of-------, 19— (or as follows).

The plaintiff claims :
(1) Possession of the said house and premises.
(2) $------for the said arrears of rent.
(3) $------damages for the said breach of covenant to

repair.
(4) $------for mesne profits.
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No. 174. Statement of Claim.

To Recover Possession Where the Tenancy Has 
Expired or Been Determined by Notice to 

(fuit and for Mesne Profits.

1. The plaintiff is entitled to the possession of a farm 
and premises (describing it), which was let by the plaintiff 
to the defendant for the term of three years from the -—-
of ----- , which term has expired (or, as tenant from
year to year from the -----  day of ------, which tenancy
was duly determined by notice to quit expiring on the-----
day of----- , 19—),

The plaintiff claims possession and $50 for mesne 
profits.

No. 175. Statement of Claim.
For Possession—Breach of Covenant—Damages for 

Breach of Covenant—Arrears of Rent.
1. On the-----  day of------ the plaintiff, by deed, let

to the defendant a house and premises, No.----- ,------
Street, in the City of----- , for a term of 21 years from the
------day of------- , at the yearly rental of $----- , payable
quarterly.

2. By the said deed, the defendant covenanted to keep 
the said house and premises in good condition and tenant- 
able repair.

3. The said deed also contained a clause of re-entry, en­
titling the plaintiff to re-enter upon the said house and pre­
mises, in case the rent thereby reserved, whether demanded 
or not, should be in arrear for twenty-one days, or in case 
the defendant should make default in the performance of 
any covenant upon his part to be performed.

4. On the------, a quarter’s rent became due; and on the
------, another quarter's rent became due. On the------both
had been in arrears for twenty-one days, and both are still 
due.

5. On the same, the houses and premises were not, and 
are not now in good or tenantable repair, and it would re-
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quire the expenditure of a large sum of money to reinstate 
the same in good and tenant able repair, and the plaintiff’s 
reversion is much depreciated in value.

The plaintiff claims:
(1) Possession of the said house and premises.
(2) $------for arrears of rent.
(3) $------ damages for the defendant’s breach of his

covenant to repair.
(4) $------per month for occupation of the house and

premises from the ------, to the day of recovering posses­
sion.

(5) His costs of action.

No. 176. Statement of Claim.
By Landlord to Recover Possession—Tenancy Determined.

1. On the------day of------- , the plaintiff let to the de­
fendant a house, No.------,------Street, in the City of------ ,
as tenant from year to year, at the yearly rent of $420, pay­
able quarterly, the tenancy to commence on the------day of
------ (or for------years from the-------day of------- , 19—,
under a lease by deed dated----- ).

2. The defendant took possession of the said house and
continued tenant thereof until the ------ day of ------ last
(when the tenancy determined by a notice duly given, or 
when the said term expired by effluxion of time).

3. ( Where tenancy determined by notice.) The defen­
dant has disregarded the said notice and still retains pos­
session of the house.

The plaintiff claims :
(1) Possession of the house.
(2) $------for mesne profits from the-------day of-------.
(3) His costs of this action.

No. 177. Defence and Counter-claim to Foregoing Claim.

The defence and counter-claim of above-named C. D.
1. Before the determination of the tenancy mentioned 

in the statement of claim, the plaintiff, A. B., by writing 
dated the------day of------- , and signed by him, agreed to
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grant to the defendant, C. D., a lease of the house men­
tioned in the statement of claim, at the yearly rent of $----- ,
for the term of 21 years, commencing from the------day of
----- , when the defendant, C.D.'s, tenancy from year to
year determined, and the defendant has since that date 
been and still is in possession of the house under the said 
agreement.

2. By way of counterclaim the defendant claims to have 
the agreement specifically performed, and to have a lease 
granted to him accordingly.

No. 178. Statement of Claim.
For Taking an Excessive Distress.

1. The plaintiff has suffered damage by the defendant 
levying an excessive and unreasonable distress upon the
goods of the plaintiff at No.----- ,----- Street, whereof he
was tenant to the defendant at a certain rent, for alleged 
arrears of the same rent contrary to the statute in such case 
made and provided.

2. The said goods were of much greater value than the 
amount of the said arrears and of the charges of the said 
distress and of the sale thereunder, and a part of them of 
sufficient value to have satisfied the said arrears and 
charges might then have been distrained by the defendant 
for the same.

Particulars.
Rent distrained for, $----- .
Charges of distress and sale, $——.
Value of goods distrained, $-----

No. 179. Statement of Claim.
For Refusing to Restore Goods Distrained on Tender 

of the Rent and Charges Before Impounding.
1. The plaintiff has suffered damage by the defendant, 

to whom the plaintiff was tenant of a farm at------, wrong­
fully refusing to restore to the plaintiff certain goods of the 
plaintiff which the defendant had distrained for arrears of 
rent of the said farm.
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2. Whilst the defendant was in possession of the plain­
tiff’s goods under the said distress and before the impound­
ing thereof, the plaintiff tendered to the defendant the said 
arrears of rent and the charges of the said distress, and re­
quested the defendant to restore to the plaintiff his said 
goods, but the defendant wrongfully refused to restore the 
same to the plaintiff.

Particulars :—

No. 180. Statement of Claim.

For Distraining Beasts of the Plough.

The plaintiff has suffered damage by the defendant, to 
whom the plaintiff was tenant of a farm at----- , wrong­
fully distraining upon the said farm, and holding as a dis­
tress the plaintiff’s beasts of the plough wherewith he tilled 
his said farm at a time when the defendant could and ought 
to have found on the said farm other distrainable goods 
sufficient to satisfy the rent distrained for and all charges 
consequent upon such distress.

No. 181. Statement of Claim.

For Distraining Twice for the Same Rent.

1. The plaintiff was tenant to the defendant of a house
No.------,----- Street,------ , at a yearly rent of $----- , pay­
able half-yearly by equal payments on the 24th of J une and 
the 25th of December in each year.

2. The defendant, on the----- of------ , 19—, distrained
certain goods of the plaintiff in the said house as a distress 
for (one half year’s) arrears of the said rent.

3. At the time of making the said distress there were in 
the said house goods of the plaintiff liable to the said dis­
tress of more than sufficient value to have satisfied the said 
arrears and the charges of a distress for the same and of the 
sale thereof, and which the defendant could then have dis­
trained to satisfy the same, of which the defendant then 
had notice.
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4. The defendant afterwards, on the----- of-------, 19—,
wrongfully made a second distress on certain goods of the 
plaintiff in the said house for the same arrears of rent for 
which the first-mentioned distress was made as above stated, 
and for the charges of such second distress.

No. 182. Statement of Claim.
For Distraining and Selling Where no Rent was Due, to 

Recover Double Value of Goods Sold—Under 2 W. & 
M. sess. 1, c. 5, s. 5.

1. The plaintiff was tenant to the defendant of a mes­
suage known ns----- , at------, at a certain rent, and the de­
fendant, when none of the said rent was due or in arrear, 
wrongfully distrained in the said messuage certain goods 
of the plaintiff as a distress for pretended arrears of the 
«aid rent, and wrongfully sold the said goods as such dis­
tress.

2. The plaintiff claims to recover from the defendant, 
by virtue of the statute in such case made and provided, 
double the value of the said goods so distrained and sold as 
aforesaid.

Particulars:
The distress was levied on the----- of------ , 19—.
The value of the goods distrained was $----- .
The sale took place at----- , on the------of------ , 19—.
The goods were as follows : (Describe the goods so far as 

practicable.)

No. 183. Statement of Claim.
For Not Selling for the Best Price ( Under 2 W. & M. sess. 

1, c. 5, s. 2.)
The plaintiff has suffered damage by the defendant 

wrongfully selling goods of the plaintiff which the defen­
dant had distrained for rent due in respect of (describe the 
premises), of which the plaintiff was tenant to the defen­
dant, for less than the best price that could be gotten for 
the same, contrary to the statute in such case made and pro­
vided.

Particulars : (IIere state the special damage, etc.)

*
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No. 184. Statement of Claim.
For Selling Without the Statutory Notice.

The plaintiff has suffered damage by the defendant, to
whom the plaintiff was tenant of the house No.----- .-----
Street,----- , at a certain rent, wrongfully selling goods of
the plaintiff which the defendant had distrained for rent 
due in respect of the said house, without notice of the said 
distress and of the cause of making the same having been 
given to the plaintiff or left at the said house (five) days 
before sale of the said goods, contrary to the statute in such 
case made and provided.

Particulars: (State particulars of special damage, etc.)

No. 185. Statement of Claim.
For Pound-breach, Claiming Treble Damage (Under 2 W.

& M. sess. 1, c. 5, s. 4).
The plaintiff has suffered damage by the defendant (on

the----- of------ , 19—) breaking a pound on the premises
known as ----- , wherein certain goods distrained by the
plaintiff for rent due to him as the lessor of the said pre­
mises had been and were impounded by him, and then 
wrongfully seizing and carrying away the said goods, 
whereby the plaintiff lost the benefit of the said distress, 
and has sustained $----- damages.

Particulars :
The plaintiff claims under the statute in such case made 

and provided, treble the amount of the said damages.

No. 186. Statement of Claim—Replevin.

1. On or about the----- day of-------, 19—, the defen­
dants wrongfully and unlawfully caused a distress to be 
levied upon the plaintiff’s goods and chattels in or upon
the house and premises known as No.----- , and situate in
----- , in the County of----- , in respect of certain rent which
the defendants falsely alleged to be due from the plaintiff 
in respect of said house and premises.

BELL—53



834 LANDLORD AND TENANT.

2. Under cover of such distress the defendants wrong­
fully took the plaintiff’s said goods and chattels, that is to 
say (describing them), and unjustly retained the same until 
the plaintiff replevied them and gave and found security to 
commence and prosecute this action for the return of the 
goods and chattels, if the return of them shall be awarded.

3. By reason of the premises the plaintiff has suffered 
damage (any special damage may be mentioned).

The plaintiff claims $—— and the costs of this action.

No. 187. Statement of Defence.
Replevin—Rent in Arrear.

(Formal Parts.)
1. The plaintiff held, and still holds, the said premises

as tenant to one J. S., at a yearly rental of $----- , payable
quarterly.

2. On the----- day of------ , 19—, $------of the said rent
was and the said amount still is due and in arrear from the 
plaintiff to the said J. S.

3. On the said------ day of ------, 19—, the said J. S.
appointed the defendant his bailiff to distrain on the goods 
upon the said premises for the said arrears of rent, and the 
defendant accordingly took the goods mentioned in the 
plaintiff’s statement of claim as a distress for the said rent.

No. 188. Statement of Defence
Setting Up Statute of Limitations.

1. The plaintiff’s claim is barred by the Statute of Lim­
itations (21 Jac. I. c. 16) (or in action for the recovery of 
land, by The Real Property Limitation Act).

No. 189. Statement of Defence.
Setting up Statute of Frauds.

(Formal Parts.)
1. The defendant says that there is no memorandum in 

writing sufficient to satisfy the Statute of Frauds of the 
agreement alleged in the plaintiff’s statement of claim to 
have been made between the plaintiff and the defendant.
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No. 190. Notice of Motion.
For Better Particulars of the Property Claimed.

(Formal parts as usual) for an order that the plaintiff 
deliver to the defendant better particulars of the property 
claimed herein ; that in the meantime all further proceed­
ings herein be stayed ; and that the costs of this application 
be----- .

No. 191. Notice of Motion.

For Better Particulars of the Property Defended.

Formal parts as usual) for an order that the defendants 
(or defendant C. D.) do within three days deliver to the 
plaintiff better particulars of the property for which they 
defend (or he defends) ; and that, in default of such par­
ticulars being so delivered, the appearance (or the notice 
by the defendant (or the said C. U.) limiting his defence, 
dated----- ) be set aside, and that the easts of this applica­
tion be----- .

No. 192. Particulars of Breaches of Covenant, etc., on a 
Forfeiture.

(Court and Style of Cause.)

The following are the particulars of the breaches of cove­
nant for which this action is brought, viz. : The non-pay­
ment of for----- quarter’s (or, “half-year’s”) rent due on
the----- day of------ last : The not repairing (etc., as in the
covena «It for repairs, but specifying the non-repairs with 
su/pcienf particularity to inform the defendant of them)-,
The not insuring the premises between the----- day of------ ,
A.D.,----- , and------(So proceed to state shortly any other
breach of covenant in respect of which the action is 
brought).
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The above particulars are
order of----- , dated----- .

Dated----- .
To Mr. D. Z.,

Defendant’s solicitors (or 
“agent”).

delivered pursuant to the 

Yours, etc.,
X. Y., Plaintiff's solicitor 

(or “agent”).

SECTION IX.

MISCELLANEOUS FORMS.

No. 193. Power of Attorney to Execute a Lease.

To all to whom these presents shall come I (appointor) 
of, etc., send greeting :

Whereas, I have agreed with (lessee) of, etc., to grant 
a lease to him of a certain messuage or tenement and pre­
mises situated at----- , in the County of----- , for the term
of-----  years, at the yearly rental of ------ for premium
of----- .

And whereas (being about to leave the Province of
------) I am desirous of authorising (attorney) of, etc., to
complete the said contract on my part and to execute the 
proper conveyances and assurances thereof.

Now know ye that I, the said (appointer) hereby irre­
vocably appoint the said (attorney) to be my lawful attor­
ney for (three) months from the date hereof for me and in 
my name, and for my use to perform the following acts:

1. (To demand and receive from the said (lessee) or his
assigns the said premium of----- and to give a good receipt
for the same, which receipt shall exonerate the person pay­
ing such money from seeing to the application thereof or 
being responsible for the loss or misapplication thereof.)

2. (Upon the receipt of the said premium) as my act
and deed to seal, deliver and execute unto the said (lessee), 
his executors, administrators and assigns, a good, valid and 
effectual lease of the said messuage or tenement and pre­
mises for the term of------ years, under the clear yearly
rent of----- , payable quarterly, and with such covenants
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and provisos and agreements as are usual in leases between 
landlord and tenant, or as the said (attorney) shall think 
necessary or proper to he inserted.

And I, the said (appointer), hereby declare that all and 
every the receipts, deeds, matters and tilings which shall be 
by him, my said attorney, given, made, executed or done tor 
the aforesaid purposes, shall be as good, valid and effectual 
to all intents and purposes whatsoever, as if the same had 
been signed, sealed and delivered, given or made or done 
by me in my own proper person.

And I hereby undertake from time to time and at all 
times, to ratify and confirm whatsoever my said attorney 
shall lawfully do or cause to be done in or concerning the 
premises by virtue of these presents.

In witness, etc.
(Signature and Seal of Appointor.)

No. 194. Power of Attorney.

To Demand Rent, and in Default of Payment to Re-enter, 
According to a Proviso for Such ife-entry in a Lease.

Know all. men by these presents that I (appointor) 
of, etc., hereby appoint (attorney), of, etc., my true and 
lawful attorney for me and in my name and stead to do the 
following acts and things or any of them, that is to say:

1. To demand and receive from (tenant) of, etc., on or
after the----- day of------ next the sum of------ , which will
become due to me from the said (tenant) on that day for 
one half-year’s rent for the messuage, lands and tenements
which by an indenture of lease dated the — day of----- ,
were by me demised unto the said (tenant) for a certain 
term of years yet unexpired.

2. In default of payment of the said sum of----- to
enter into and upon the said messuage and premises.and 
take possession of the same to the intent that the said in­
denture of lease may become void according to a certain 
proviso for that purpose therein contained.
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3. Generally to execute and perform all things requisite 
and necessary to be done in and about the execution of these 
presents according to the true intent and meaning thereof. 

In witness, etc.
(Signature and Seal of Appointor.)

No. 198. Attornment.
In the High Court of Justice:

Between A. B., Plaintiff, 
and

C. D. and E. F., Defendants.
We, whose names are hereunto subscribed, being respec­

tively the tenants in possession of the premises for which
this action has been brought, situate in the------of------ , in
the County of----- , do hereby severally attorn and become
tenants to A. B., of----- , for such parts of the said pre­
mises as are in our respective possessions, for the term and 
terms, and subject to the rent and rents, and to the several 
stipulations and conditions under which we now respec­
tively hold the said parts of the said premises so in our 
respective possession as aforesaid, and we have this day 
severally paid unto the said A. B. the sum of one dollar 
each upon such attornment, on account of and in part pay­
ment of the ren tdue, and to become due from us, severally 
and respectively, for and in respect of the said promisee, 
and we do severally and respectively become tenants thereof 
to the said A. B., from the----- day of-------.

As witness our hands this----- ay of-------, 19—,
C. D.
E. F.

Witness W. W.

No, 196. Attornment.
To a Receiver or to a Purchaser.

I, C. D., of----- , farmer, do hereby, with the privity
and consent of A. B., my landlord, and of his mortgagee, 
N. M. (whose mortgage is become forfeited) testified by
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their respectively signing their names in the margin hereof.
attorn and become tenants to R. R., of----- , gentleman, of
all that farm and messuage, lands) and premises mentioned 
in the schedule hereunder written, with the appurtenances, 
as the same are now in my tenure or occupation, to hold the 
same at and under the same rent, and subject to the same 
(covenants and conditions or stipulations, agreements and 
conditions) as those under which I now hold the samei
And I have this day paid to the said R. R. the sum of-----
for and on account and in part payment of the said rent.

As witness, my hand, this----- day of------ , 19—,
The schedule above mentioned.
All that (describe the property).

(Signed) C. D.
Witness, E. F., of----- .

Received of Mr. C. D. the sum of----- as above men.
tioned.

(Signed) R. R.
Witness, E. F.

No. 197. Acknowledgement
Of Title to Bar the Statute of Limitations.

I, A. B., now in possession (or “in receipt of the pro­
fits,’’ as the case may be) of the messuage (or “farm,
land,” etc.) and premises, with the appurtenances, at----- ,
in the----- of------ , in the County of------(if may prevent
dispute to describe the property here more particularly) 
hereby acknowledge that I am in possession (or, “in re­
ceipt," etc.) by the sufferance and subject to the title of 
C. D., the person really entitled to the possession (or, “the 
receipt," etc.) of the said premises: And I give this ac­
knowledgment with the intent that my possession (or 
“receipt," etc.) of the said premises may be deemed to be 
the possession of (or, “the receipts of the profits by") the 
said C. D., so as to preserve his, the said C. D.’s, right of 
entry into the same, according to the intent of the statute 
in that behalf provided.

Dated, etc.
(Signed) A. B.

To Mr. C. D.:
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No. 198. Consent of Owner

To Alterations Being Made in Leased Premises.

I, the undersigned A. B., of----- , being the owner of the
lands and premises described in a certain lease dated the
------day of-------, 19—, and made between me, the said A.
B., of the one part, and C. D., of----- , of the other part,
subject to the terms thereby granted (which lands and pre­
mises as to the part known as----- , are now vested in E. F.,
of------ , by virtue of an assignment of lease dated the------
day of----- 19—, and made between the said C. D. and the
said E. F.), do hereby consent to the alterations to be made 
in (the front elevation of) the said premises described in 
the said lease, as shewn on the plan and elevation drawing 
(hereto annexed).

Provided that all covenants and conditions contained in 
the said lease (and assignment) shall, so far ils applicable, 
be considered to apply henceforth to the alteration hereby 
consented to and authorized, as well as to all matters and 
things mentioned or comprised in the said lease (and as­
signment. (Here insert any special provisions and stipula­
tions necessitated by the particular form of the original 
lease, care being taken to provide for the event of the insur­
ance on the property being affected by the change in ten­
ancy or by alteration of the premises.)

Witness my hand this------ day of------- , 19—.

No. 199. Agreement

By a Lessee With IIis Landlord for Apportionment of the 
Rent With a View to the Sale of the Reversion in Lots.

These presents are made the ------  day of------ : Be­
tween (tenant) of, etc., (hereinafter called the tenant), of 
the one part, and (landlord) of, etc., (hereinafter called 
the landlord), of the other part.

Whereas, by an indenture of lease dated the------ day
of------ , and made between the landlord of the one part and
the tenant of the other part in consideration of the rent and 
covenants therein reserved and contained, the landlord de­
mised unto the tenant the several pieces of land therein de-
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scribed for the term of ninety-nine years from the date 
thereof, at the yearly rent of------ .

And whereas the tenant has built ------houses on the
said demised premises, which are now known by the several 
short descriptions set forth in the schedule hereto.

And whereas the landlord contemplates selling the fee 
simple and inheritance of and in the said houses (subject to 
the said lease) separately in lots, either by public auction or 
private contract, and desires to apportion the said yearly 
rent among the said houses in manner hereinafter appear­
ing, and the tenant has consented thereto.

Now THESE presents witness that it is hereby mutually 
agreed that the said rent of------ reserved by the said in­
denture of lease shall be apportioned in manner following,
that is to say:------part thereof shall henceforth issue and
be payable exclusively out of so much of the said demised 
hereditaments as are shortly described in the first part of 
the schedule hereto;------ further part thereof shall hence­
forth issue and be payable exclusively out of so much of 
the said hereditaments as are shortly described in the
second part of the said schedule, and------ residue thereof
shall henceforth issue and be payable exclusively out of so 
much of the said hereditaments as are shortly described in 
the third part of the said schedule.

In witness, etc.
(Signatures and seals of both parties.)

The schedule above referred to.

No. 200. Apportionment of Rent.

Reserved on a Lease on Severance of the Lessee's Estate, the 
Landlord being a Party.

This Indenture is made the------day of------- : Between
(landlord) of, etc., of the first part (lessee) of, etc., of the 
second part; (first purchaser of. etc., of the third part, and 
(second purchaser) of, etc., of the fourth part.

Whereas by an indenture of lease dated the------day
of------ , and made between the said (landlord) of the one
part, and the said (lessee) of the other part, the heredita-
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merits described in the first and second schedules hereto 
were demised by the said (landlord) unto the said (lessee)
for the term of------ years from the date thereof at a yearly
not of $—.

And whereas the said (lessee) has agreed with the said 
(first purchaser) for the sale to him of the hereditaments 
described in the first schedule hereto, and has likewise 
agreed with the said (second purchaser) for the sale to him 
of the hereditaments described in the second schedule here­
to, subject, nevertheless, as to both the said hereditaments 
to the provisions of the said indenture of lease, but so that 
the said yearly rent of $------ should be apportioned in man­
ner hereinafter appearing.

And whereas such agreements as aforesaid were ex­
pressed to be conditional upon the said (landlord) consent­
ing to such apportionment, and for that purpose joining in 
these presents which the said (landlord) at the request of 
the said (lessee) lias agreed to do.

Now THIS indenture witnesseth that it is hereby 
agreed between the several parties hereto as follows, that is 
to say :—

1. The said yearly rent of $------ , reserved by the said
recited lease shall be apportioned in such manner that there 
shall be payable out of the hereditaments described in the
first schedule hereto the yearly sum of $------ , and no more,
and out cf the hereditaments described in the second sched­
ule hereto, the yearly sum of $------ , and no more, during
the remainder of the term of------ years created by the said
indenture of lease as aforesaid.

2. The apportionment hereby made shall be binding
upon the said (landlord), his heirs and assigns, and shall 
operate and enure for the benefit of the said (lessee), his 
executors, administrators and assigns, but so that the same 
shall take effect only upon completion of the said purchase, 
and should the same for any reason whatsoever fail to be 
completed before the------ day of-------- next, then the ap­
portionment hereby made shall be of no effect.

3. Save as aforesaid, nothing herein contained shall be 
deemed to affect prejudicia'ly any of the rights, powers or
remedies which by law or by the said indenture of the------
day of------ , or otherwise are conferred upon the said
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(landlord), his heirs or assigns, in respect of the said 
yearly rent, but the same rights and remedies shall continue 
in full force and shall extend and apply to the hereby ap­
portioned parts of the said rent and the said several parts 
of the said hereditaments as fully as they applied hereto­
fore to the whole of such reut and hereditaments respec­
tively.

In witness, etc.
(Signatures and Seals of all parties.)

The schedules above referred to.

No. 201. Apportionment of Kent.

Between Two Purchasers of Leasehold Premises Held 
Under One Lease (the Landlord Not Being a Party), 
With Mutual CovenanJs by Each With the Other to 
Pay Ilis Apportioned Rent, and to Perform the Cove­
nants of the Lease, With Cross Powers of Distress Be­
tween Them.

This Indenture, made the------day of------- : Between
(one purchaser) of, etc. (hereinafter called the first pur­
chaser, which expression shall, where the context permits, 
include also his executors, administrators and assigns) of 
the one part, and (other purchaser) of, etc. (hereinafter 
called the second purchaser, which expression shall, where 
the context permits, include also his executors, administra­
tors and assigns), of the other part.

Whereas, by an indenture of lease dated the------ day
of------ , and made between (landlord) of the one part, and
(lessee) of the other part, the said (landlord) demised all 
that piece or parcel of land (parcels) unto the said (les­
see) for the term of (ninety-nine) years from the------ day
of------ , subject to the yearly rent of------ , payable quar­
terly as therein mentioned, and to certain covenants and 
conditions in the indenture of lease now in recital reserved 
and contained.

And whereas the said (lessee) shortly after obtaining 
the lease of the said piece of land erected two houses with 
suitable offices thereon, and has since sold one of the said 
houses and premises to the first purchaser, and the other to
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the second purchaser, and the same have been respectively 
assigned by the (lessee) to the first purchaser and second 
purchaser by two several indentures of assignment of even 
date herewith, but executed previously hereto for all the 
residue of the said term of (ninety-nine) years, subject
nevertheless, to the payment of the yearly rent of------in
respect of each of the said houses, being one moiety of the
yearly rent of----- , reserved by the said lease, and also
subject to the covenants and conditions therein contained, 
and on the tenant’s part to be observed and performed so 
far as the same severally relate to each of the said houses 
and premises so assigned as aforesaid.

And whereas at the time of entering into the contract 
for the purchase of the said two houses it was agreed that
the said yearly rent of----- should be apportioned equally
between the first purchaser and the second purchaser, and 
that they should respectively enter into the covenants and 
agreements hereinafter contained.

Now this indenture witnesseth that it is hereby 
mutually agreed as follows, that is to say :

1. The first purchaser will at all times hereafter during 
the residue of the said term of (ninety-nine) years pay or 
cause to be paid to the person or persons for the time being
entitled to receive the said yearly rent of----- reserved in
the said lease the clear yearly rent of ----- , being one
moiety of the said yearly rent of----- , as the same shall
from time to time become due and payable, and will duly 
observe and perform the covenants ana conditions in the 
said lease contained and on the tenant’s part to be observed 
and performed so far as the same relate to the house and 
premises so purchased by the first purchaser and so as­
signed to him as aforesaid, and will at all times hereafter 
keep the second purchaser indemnified against all actions 
and other proceedings which may be brought against him, 
the second purchaser, by reason of non-payment of the rent 
or non-observance or non-performance of any of the said 
covenants or conditions.

2. In case the second purchaser shall at any time or 
times hereafter incur any costs or expenses on account of
the said yearly rent of----- , or on account of any breach of
non-observance or non-performance of the said covenants
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or conditions on the tenant’s part to be observed and per­
formed, then and in every such case the same shall be 
charged upon the said house and premises assigned to the 
first purchaser as aforesaid.

[And further, in every such case it shall be lawful for the 
second purchaser to enter upon the said house and premises 
assigned to the first purchaser as aforesaid and distrain for 
all such costs and expenses which the second purchaser shall 
so incur, and to take away, detain and keep the distress and 
distresses then and there found until all such charges and 
expenses together with the costs of keeping such distress or 
distresses shall be fully paid and satisfied and in default of 
payment thereof in due time after such distress or distresses 
shall have been so taken to dispose of the same according 
to law as in case of distress for non-payment for rent re­
served upon a common demise, to the intent that the second 
purchaser may be fully paid and satisfied all such costs 
and expenses as aforesaid.]

3. 4. [Repeat clauses 1 and 2, substituting throughout 
second purchaser for first purchaser, and vice versa.]

In witness, etc.
(Signature and Seals of both Parties).

No. 202. Renewal of Lease.

This Indenture, made the------day of--------, 19—, be­
tween the within named A. B. (hereinafter called the 
lessor), of the one part, and the within named C. D. (here­
inafter called the lessee), of the other part: Whereas the
residue of the within mentioned term of------ years is now
vested in the leseee, subject to the payment of rent reserved 
by and to the performance of the lessee’s covenants con­
tained in the within written indenture: And whereas the 
reversion in fee expectant, on the detennination of the said 
term, is now vested in the lessor, And whereas the lessor 
has agreed with the lessee to demise to him the within men­
tioned messuage and hereditaments for the further term of
------ years, to commence on------- day of------- ,------ , at the
rent and subject to the covenants and provisions herein­
after reserved and contained or referred to : Now this in-
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denture WITNESSETH that, in consideration of the rent
hereinafter reserved and the covenants by the said ----- ,
hereinafter contained or referred tb, the lessor doth hereby 
demise unto the lessee, his executors, administrators and 
assigns, all the messuage or dwelling-house and premises 
comprised in and demised by the within written indenture 
(except and reserving as is within excepted and reserved). 
To hold the said messuage and premises hereinbefore ex­
pressed to be hereby demised for the term of----- years,
from the said----- day of-------, 19—, subject nevertheless
to the yearly rent of $----- , payable at the like times and in
like manner as the rent reserved by the within written in­
denture, and subject to the performance and observance of 
the covenants and conditions on the part of the lessee, and 
the like proviso for re-entry in case of non-payment of rent 
or breach of covenant, or the happening of any of the other 
events in the within written indenture in that behalf men­
tioned, and with the benefit of the like covenants and agree­
ments on the part of the lessor, and subject to and with the 
like provisions and conditions in all respects as are in the 
within written indenture contained, in like manner as if all 
such covenants, agreements, conditions and provisions had 
been herein repeated, with such modifications only as the 
difference in the names of the parties, and in the amount 
of the rent, and in the term of the lease and other circum­
stances may require, and the lessor doth hereby for himself 
covenant with the lessee, his executors, administrators and 
assigns, and the lessee doth hereby, for himself and his 
assigns, covenant with the lessor, his heirs and assigns, that 
they, the said respective covenanting parties, their heirs, 
executors, administrators and assigns, respectively, shall
and will, during the said tenu of----- years, perform and
observe all such covenants, agreements, and provisions as 
aforesaid, which, on his or their respective parts are, or 
ought to be performed and observed : Provided always, and
it is hereby agreed, that if the term of----- years granted
by the within written indenture shall be determined by vir­
tue of the conditions or provision for re-entry therein con­
tained, then these presents shall become absolutely void.

In witness, etc.
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No. 203. Surrender of Lease by Indorsement.

This Indenture, made the----- day of------- , 19—, be­
tween the within named C. I). of the one part, and the with­
in named A. B. of the other part.

\\ itnekseth that the said C. D. at the request ot the
said A. B., and in consideration of the sum of $----- , now
paid by the said A. B. to the said C. 1). (the receipt where­
of is hereby acknowledged), doth assign, surrender and 
yield up unto the said A. B.. his (heirs or executors, 
administrators) and assigns, all (that messuage or tene­
ment, land) and premises, with the appurtenances com­
prised in and expressed to be demised by the within written 
indenture, together with the said indenture : And all the 
estate, right, title, interest, property, profit, possession, 
benefit, claim and demand, legal and equitable, of him the 
said C. D. of, in and to the said premises respectively :

To HAVE AND to hold the same unto the said A. B., his 
(heirs or executors, administrators) and assigns, for the 
residue and remainder now to come and unexpired of the
term of----- years granted by the within written indenture,
and for all other the term, estate and interest of the said C. 
1). of and in the said premises respectively : To the intent 
that the said term of----- years may emerge and be extin­
guished in the reversion (freehold and inheritance or estate 
and interest) of the said A. B. of and in the said premises: 
And the said C. D. doth hereby for himself, his heirs, exe­
cutors and administrators, covenant with the said A. B., his 
(heirs or executors, administrators) and assigns, that he, 
the said C. D., hath not executed or done, or knowingly 
suffered, or been party or privy to any deed or thing where­
by or by reason or means whereof the premises hereinbefore 
expressed to be surrendered or otherwise assured, or any of 
them or any part thereof, or these presents, are, is or may 
be charged, incumbered, affected or impeached in title, 
estate or otherwise howsoever.

In witness, etc.
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No. 204. Surrender by Deed-Poll {Indorsed.)
To all to whom these presents shall come, C.D. of ——— 

sends greeting : Know ye that the said C. D., at the request 
of the within named A. B., and in consideration of the sum
of $----- , now paid by the said A. B. to the said C. D. (the
receipt whereof is hereby acknowledged), Doth assign, sur­
render and yield up unto the said A. B., his (heirs or 
executors, administrators) and assings, all, etc., (remainder 
ns in No. 15, including the covenant against incumbrances).

In witness whereof the said C. 1). hath hereunto set his 
hand and seal, on the----- day of-------, 19—.

Signed, sealed and delivered by the above named C. D. 
in the presence of----- .

I accept the above surrender.
( Signed A. B.

No. 205. Surrender of Lease by Separate 
Instrument.

This Indenture, made the------ day of--------, 19—, be­
tween C. D., of-----  (lessee), of the one part, and A. B., of
—— (lessor), of the other part.

Whereas by an indenture dated the------ day of--------,
19—, and made between the said A. B., of the first part, 
and the said C. D., of the second part, the said A. B. did 
demise and lease unto the said C.D. all that messuage or 
tenement (or all that certain parcel of land, as the case may
be) situate, etc., for the term of------ years from the--------
day of----- , 19—, at the yearly rent of -—- dollars, and
subject to the covenants and conditions therein contained 
and on the part of the lessee to be observed and performed.

And whereas the rents and covenants reserved by and 
contained in the said in part recited indenture of lease, and 
on the part of the said lessee to be paid, observed and per­
formed, have been duly paid, observed and performed by 
the said C. D. up to the date of these presents, and the said 
C. D. has agreed to surrender the said (lands) to the said 
A. B.
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Now this indenture WITNESSETH that (in considera­
tion of--------dollars now paid by the said A. B. to the said
C. D., the receipt whereof is hereby acknowledged, the said 
C. D. hereby assigns and surrenders unto the said A. B., 
his heirs, executors, administrators and assigns, all the 
lands comprised in and demised by the said indenture of 
lease, to the intent that the unexpired residue of the said
term of----- years created by the said indenture of lease,
and all other the estate and interest of the said C. D. in the 
said lands, under or by virtue of the said indenture, may be 
merged and extinguished in the reversion and inheritance 
of the said lands.

And the said C. D.,for himself, his heirs, executors and 
administrators, doth hereby covenant with the said A. B., 
his heirs, executors, administrators and assigns, that he, the 
said A. B. now hath in himself good right, full power and 
absolute authority to assign an surrender the said lands in 
manner aforesaid, and that he hath not at any time, done or 
executed any act, deed, matter or thing whereby the said 
lands, or any part thereof, are, is, shall or may be in any 
wise charged or incumbered.

In witness, etc.
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INDEX.

ABANDONMENT
of possession, rent payable, 193. 

when a surrender. (MM.
ACCELERATION. See Proviso, 

proviso for. form of, 207. 
on removal of goods, 208. 
on assignment for benefit of creditors, 209. 
assignee of reversion cannot distrain under proviso 

for, 283.
ACCEPTANCE. See Waiver—Payment. 
ACKNOWLEDGMENT. See Limitations of Actions.

form of, 839.
ACQUIESCENCE,

of lessor, effect of, on covenant not to assign, 466, 575. 
effect of, as to waiver, 575,

ACTIONS. See Limitation of Actions—Ejectment—Re­
plevin.

collusive action of recovery, 18. 
time for bringing action for rent, 246. 
for use and occupation, 363.
to recover possession when half a year’s rent is in 

arrear, 564.
forms of proceedings in, 809. 
forms of pleadings in. 816.

ADJOINING OCCUPANTS, 
limitation of actions by, 666. 
title by possession of, 666.

ADMINISTRATORS. See Executors, 
right of, to distrain, 287. 
rights of, 514.
interval between death and grant, effect of Statute 

of Limitations on, 663.
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ADVERTISEMENT
of sale, form of, 784.

AFFIDAVITS,
form of affidavit of execution of lease, 700.
of service of demand of possession, 808.
for appointment, 804.
of service of appointment, 806.
of service of writ when possession vacant, 810.
for liberty to appear and defend, 812.

AGENT,
may make agreement for a lease, 87. 
authority of, need not be in writing, 87. 
right of, to distrain, 286.

AGREEMENT. See Covenant—Proviso—Undertaking, 
to set off debt against rent, 227. 
not to distrain, effect of, 339. 
to assign term must be in writing, 472. 
to surrender may be enforced though not under seal, 

594.
to remove fixtures, 622. 
for apportionment of rent, 840, 841, 843. 

AGREEMENT FOR A LEASE. See Specific Perform­
ance—Statute of Frauds, 

position of tenant under, 21, 77. 
for life, 37.
distinguished from lease, 52, 53. 
effect of Judicature Act on, 52, 77, 80, 254. 
lease not under seal good as an agreement for a lease, 

56.
verbal agreement without entry not enforceable, 56.
effect of entry under, 77.
effect of before entry, 78.
lease not under seal, good as an, 79, 134.
operates as a lease, when, 80.
within Statute of Frauds, 83.
specific performance of, 83.
when enforced against corporation, 84.
not enforceable against infant, 84.
by tenant for life, how far enforceable, 84.
effect of destruction by fire on, 85.
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AGREEMENT FOR A LEASE—Continued. 
requirements of Statute of Frauds, 85, 86. 

names of parties, 86. 
description of property, 87. 
beginning and length of term, 88. 
rent reserved, 90. 
special terms, 90. 
signature. 91. 

agent may make, 87.
agent’s authority need not be in writing, 87. 
agreement to rescind, may be made verbally, 91. 
part performance, effect of, 91. 
verbal, when enforceable, 93. 
verbal, for less than three years, 93. 
self-contained agreement, 96.
“usual” covenants, 96, 97, 384. 
invalid lease, good as. 134. 
may be authorized by the Court, when, 144. 
recovery of possession under, 173. 
evidence in settling usual covenants, 384. 
forms of, 740, 742.

APPEARANCE, 
by landlord, 813. 
by party not named in writ, 813. 
notice of, 813.

ALLODIUM, 
origin of, 6.

ALTERATIONS,
extent of covenant against making, 398. 

ALTERNATIVE TERMS, 
lease for, 35. 
option of tenant, 67.

APPOINTMENT 
of bailiff, 318.
under Overholding Tenants Act. 805. 
notice to tenant of, 806. 
affidavit of service of, 806.

APPORTIONMENT OF COVENANTS, 
on assignment, 488. 
on severance of reversion, 510.
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APPORTIONMENT OF RENT 
in respect of time, 238.
Act respecting, application of, 239, 240. 
rent accrues from day to day, 239. 
rent not recoverable till due, 239. 
succession of interest in reversion, 240. 
stipulation against, 240. 
rent payable in advance, 240. 
third interest intervening, 241. 
sale under mortgage. 241. 
garnishment of rent, 242. 
in case of wrongful eviction, 243. 
in respect of estate, 243. 
by agreement, 243. 
by jury, 243.
among tenants in common, 243. 
on lease of freeholds and leaseholds, 244. 

lands and chattels, 244.
where part of premises in possession of prior lessee, 

244.
on sale of part of lands, 245. 
on eviction by title paramount, 245, 246. 
covenant to pay rent divisible, 245. 
distress may be made for apportioned part, 260. 
compensation for use and occupation, 372. 
form of assignment with provision for, 760, 762. 
form of agreement for, 840, 841, 843. 

APPRAISEMENT 
necessary, 331.
two appraisers to be sworn, 331. 
memorandum of oath, 331. 
effect of failure to make, 332, 349. 
must be made by competent and disinterested persons, 

332.
dispensing with, 332. 
form of oath of, 782. 
form of, 783.

ARBITRATION,
distress for rent when rent fixed by, 260.
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ARBITRATION—Continued.
effect of a reference to, on damages recoverable for 

pound breach, 354. 
rent fixed by, on renewal, 447. 
costs of, for renewal, 447. 
reference to, not a surrender, 596. 
form of proviso for reference to, 747.

ASSESSMENT ACT,
right to deduct taxes under, 229. 
respecting taxes, 376.

ASSIGNEES. See Assigns—Covenant Not to Assign, 
of rent entitled to payment, 205. 
for benefit of creditors, rent payable by, 212. 
for creditors may elect to retain premises, 218. 
for creditors, liability of, for taxes, 376. 
of term, liability of, 468. 
of equity of redemption, 487. 
of part of demised premises, 488. 
apportionable covenants, 488. 
successive, liability of, 488. 
getting rid of liability by assignment, 489. 
of rent, may distrain, 511. 
may surrender, 594.

ASSIGNEES OF THE REVERSION,
payment of rent in advance not good against, 201. 
must give tenant notice, 205. 
right of, to distrain, 281.
cannot distrain under proviso for acceleration, 283.
right of, to insurance, 389.
assignee of equity of redemption, 487.
rights of, against lessees, 494.
rights of lessees against, 495.
covenants that nin with the reversion, 498.
collateral covenants, 495.
assignee of part of reversion, 496.
rights of, 497, 498.
married woman, not bound by covenant of her hus­

band, 500.
ASSIGNEES OF THE TERM. See Assignment, 

liability of, for rent, 203, 468, 486. 
to repair, 412, 468.
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ASSIGNEES OF THE TERM—Continued.
entitled to benefit of covenant for renewal, 450.
liable, though possession not taken, 473.
must be actual assignment, 473.
equitable mortgagee not liable, 473.
liability of, to lessor, 486. 487.
liability of successive, 488.
getting rid of liability, 489.
liability of, to lessee, 492.
liability of devisees, 513.

ASSIGNMENT BY OPERATION OF LAW. 
by the death of the lessee, 513. 
rights and liabilities of executors, 513. 
assent of executors to bequest, 513. 
leaseholds are personalty, 514. 
breaches of covenants, 515. 
joint tenants, 515.
executors personally liable after entry, 515. 
liability of devisees, 513. 
by the death of the lessor, 519.
Devolution of Estates Act, 520.
Wills Act, 521. 
by sale under execution, 523. 
sale of equity of redemption of leaseholds, 524. 

ASSIGNMENT FOR BENEFIT OF CREDITORS, 
acceleration of rent, on, 209. 
rent payable on, 209, 211. 
arrears of rent recoverable on, 211. 
rent may be recovered by action or distress, 212. 
preferential lien of landlord for rent on, 212, 213. 
goods in hands of assignee, not in custody of the law, 

213.
right of distress unaffected by, 213. 
additional rent payable on, 214.

not recoverable if not due by the lease, 214. 
taxes recoverable as rent, on, 217. 
assignee may elect to retain premises, 218, 458. 
proviso of forfeiture on, 218.
damages for overholding, not provable against estate 

on, 219, 635.



INDEX. 857

ASSIGNMENT FOR BENEFIT OF CREDITORS— 
Continued.

liability of assignee for taxes, 376. 
surrender of lease, on, 606.

ASSIGNMENT OF RENT, 
how made, 205, 512. 
assignee may distrain, 511. 
notice of, 512. 
by deed, 512.
by writing not under seal, 512. 
form of, 765.

ASSIGNMENT OF TIIE REVERSION. See Mortgagee 
—Assignee.

tenant not to be prejudiced by, before receiving 
notice, 100.

effect of, without attornment, 100. 
by mortgage, 100. 
what amounts to, 204. 
rent recoverable on, 204. 
right to insurance on, 389. 
at common law, 494.
covenants that run with the reversion. 498. 
collateral covenants, 495, 503. 
assignment of part, 496. 
attornment not necessary, 496. 
covenants not under seal, effect of, 504. 
equitable doctrine of notice, 504. 
by operation of law, 513. 
by death of the lessor, 519. 
rights of devisees, 519. 
by sale under execution, 523.

ASSIGNMENT OF THE TERM. See Covenant Not to 
Assign.

distinguished from sub-lease, 46, 460. 
implied covenants in, 70, 476. 
when covenants not implied in, 71. 
implied covenants ran with the land, 71. 
of reversion, attornment not necessary, 99. 
for benefit of creditors, rent payable on, 209, 
liability of lessee to repair after, 412. 
sub-lease is not an, 455, 469.
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ASSIGNMENT OF THE TERM—Continued. 
requisites of, 471. 
must be in writing, 471. 
must be by deed, 472. 
must be actual, 473. 
general, effect of, 473. 
by mortgage, 474.
reservation of last day of the term, 476. 
covenants that run with the land, 478. 
of part of demised premises. 488. 
apportionable covenants on, 488. 
getting rid of liability by, 489. 
mortgage of sub-lease by, 490. 
liability of lessee after, 491. 
liability of assignee to lessee, 492. 
by operation of law, 513. 
liability of executors and devisees, 513. 
by sale under execution, 523. 
forms of, 755, 756, 758, 760, 762. 
by executors, form of, 759. 
consent to assignment, form of, 766.

ASSIGN’S. Set" Assignee—Covenants that run with the 
Land—Collateral Covenants, 

covenants with, in statutory lease, 74. 
not named, effect of covenant, 76, 479, 501, 505. 
liable for taxes if named, 384. 
may exercise option to purchase, 432. 
not entitled to compensation for improvements, unless 

mentioned, 433. 
covenant not to assign, 453. 
meaning of, 455.
covenant to pay for buildings, assigns not mentioned, 

485.
ATTACHMENT. See Garnishment.
ATTORNMENT, 

definition of, 99. 
at common law, 99.
on grant of reversion, not necessary, 99, 282, 496. 
effect of assignment of reversion without, 100. 
of tenant to mortgagee, 100. 

may be made, 101.
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ATTORNMENT—Continued.
of mortgagor to mortgagee, 102, 252. 
requisites of attornment of mortgagor to mortgagee, 

103.
fixed rent should be reserved by, 103.
where notice necessary before distress under, 104.
determination of tenancy by, 105.
form of, in mortgage deed, 106, 774.
registration of, not necessary, 106, 169.
under mistake fraud or misrepresentation, 118.
estoppel of mortgagor under, 103.
form of, to receiver, 838.

AWARD
of arbitrators, not a surrender, 597.

AWAY-GOING CROPS. See Emblements.
BAILIFF,

duty of, under Division Court execution, 225. 
effect of undertaking to deliver goods taken by, 307, 

309.
appointment of, 318. 
liability of, 319. 
indemnity of, by landlord. 319. 
authority of, to receive rent, 337. 
liable for double value, 343. 345. 
resisting, penalty for, 355. 
when resisting, lawful, 355. 
retaking goods, after undertaking to deliver, 356. 
penalty for exacting unauthorized fees, 357. 

BENEVOLENT SOCIETIES, 
powers of leasing of, 164.

BOARDERS. See Lodgers, 
possession of, 45. ,
when a tenant, 45. 
seizure of goods of, 311. 
goods of exempt from distress, 311. 
declaration of ownership. 311. 
action of damages by, 312. 
payment on account of rent by, 312. 
form of declaration of, 788.
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BONA FIDE INTENTION
necessary to support right of distress against third 

parties, 47, 107, 256. 
necessary to create tenancy, 47, 48, 256.

BRITISH COLUMBIA,
laws of England in force in, 3.

BUILDINGS. See Fixtures, 
passes with the land. 59.
lease of a house includes the land on which it stands, 

61.
fixtures pass on lease of, 62. 
when fixtures, 624.
covenant to erect, runs with the land, 482. 
covenant to pay for, 434, 500, 501. 
destruction of. See Destruction—Fire, 
form of agreements for building leases, 740, 742. 

CANCELLATION
of lease, not a surrender, 595.

CHANGE OF PARTIES. See Assignment.
CHATTELS, 

lease of, 42.
lease of chattels and land, 42, 258. 
real, 18.
distress under lease of, 258. 
mortgagee of, rights of, 295. 
mortgaged, not exempt from distress, 313. 

CHATTELS REAL, 
origin of term, 18.

CHOSE IN ACTION,
stipulation in a lease not under seal, 504. 
assignment of rent, 512. 
lessee’s right to relief is a, 584.

COLLATERAL COVENANTS, 
proviso for acceleration, 210. 
covenant to pay for improvements, 433. 
what are, 495, 478, 484, 503. 
covenants not under seal, 484, 504. 
proviso for forfeiture in case an execution is issued 

against lessee, 485, 503.
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COLLATERAL COVENANTS—Continued.
covenant to pay fop buildings, assigns not mentioned, 

485.
equitable doctrine of notice, 485. 
restrictive covenants, 486, 504.

COMPANIES,
power of, to lease, 160, 161. 
mining, powers of leasing of, 162. 
railway, powers of leasing of, 162. 
street railway, powers of leasing of, 163. 
electric, powers of leasing of, 163.

COMMON LAW
in force in Canada, 1.

COMPENSATION,
demand of, on breach of covenant, 568. 
lessee entitled to, on expropriation, 437. 
does not include costs. 573.

COMPENSATION FOR IMPROVEMENTS, 
improvements under mistake, 433. 
covenant to pay, 433.

does not run with the land unless assigns are 
named, 433.

fixtures included in improvements. 434. 
buildings and erections, 435. 
destruction by fire, 434. 
under invalid lease, 435. 
interest on value, 436. 
tender of value, 437. 
measure of, 437. 
covenant to pay, or renew, 443. 
covenant to pay, runs with the reversion, 500. 
married woman not bound by covenant of her husband 

to pay, 500.
form of provisos for, 747, 750, 752. 

CONCEALMENT. See Fraudulent Removal, 351.
penalty for, 351.

CONDITIONS. See Covenants.
distinguished from covenants, 69, 554. 
are apportionable, 510.
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CONFESSION,
of action, form of, 814.

CONFIRMATION
of lease by remainderman, 129. 
acceptance of rent is a, 135. 
lessee must accept, 135. 
of surrender, 597.

CONSENT
of infant to lease, when necessary, 148. 
of lessor to assign, 461.
to assign, where reversioner is an infant or lunatic, 

461.
to assignment, implied from receipt of rent, 466. 
of lessor to assignment, form of, 766, 767. 
to alterations, form of, 840.

CONTRACT. See Lease—Agreement for a Lease. 
CORPORATIONS,

agreement for a lease, when enforceable against, 84. 
powers of leasing of, 159. 
lease of, must be under seal, 159.
Mortmain Act, 159.
license to take lease, necessary when, 159.
Crown, power to grant leases of property of, 160. 
companies, power of to lease, 160, 161. 
mining companies, powers of leasing of, 162. 
railway companies, powers of leasing of, 162. 
benevolent societies, powers of leasing of, 164. 
hospitals, powers of leasing of, 164. 
municipal, powers of leasing of, 165. 
liability of, in a lease not under seal, 237, 369.

for use and occupation, 369. 
municipal, lease by, tenant liable for taxes, 373. 

liability of for want of repair, 416.
COSTS,

recoverable in action for double damages, 344. 
double value, 344. 
treble damages, 353. 

of distress, 357.
penalty for exacting unauthorized fees, 357, 358.
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COSTS—Continued.
taxation of costs of distress, 360.
of abating nuisance, liability for, 379, 386.
of employing night watchman, liability for, 385.
of removing snow fences, liability for, 385.
of renewal of lease, 447.
of arbitration for renewal, 447.
payment of, on application for relief, 588, 589.
of proceedings under Overholding Tenants’ Act, 645.
security for, in action of ejectment, 652.

COURT,
power of, to authorize leases, 142, 148. 
conditions to be observed, 142. 
leases of infants’ lands by, 148.

lunatics’ lands by, 154, 155. 
may order renewal in pursuance of covenant, 448. 
may consent to assignment of term for infant or 

lunatic, 461.
COUNTER-CLAIM. See Set-off. 

for debt in action for rent, 227. 
for damages in action for rent, 230.

COVENANTS. See Titles of Particular Covenants—Agree­
ment—Proviso—Covenants that run with the Land 
—Usual Covenants, 

writ of covenant, 17. 
implied, for payment of rent, 68. 
apportionable, 488, 510. 
how made, 68.
distinguished from warranty, 68.

condition, 69, 554. 
express, overrides implied, 69. 
indefinite, parol evidence admissible to explain, 69. 
continuing, 69, 405, 578. 
implied, in demise by deed, 70. 
implied, may be varied, 71. 
implied, in lease by parol, 72. 
for payment of rent implied, 73. 
for payment of taxes implied, 73. 
to repair when implied, 73. 
short forms of, 73.

directions for construction of, 74.
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COVENANTS—Continued.
with heirs, executors and assigns in statutory lease, 74. 
effect of covenant not in the statutory form, 75. 
effect of addition to statutory, 75. 
assigns not named in, effect of, 76. 
words of introduction of statutory, 76.
‘ * usual ’1 covenants in an agreement for a lease, 96. 
operating as estoppel, 123.
omission of, in lease under Settled Estates Act, effect 

of, 133.
to give possession, when implied, 172. 
for quiet enjoyment, when implied, 174. 
form of, for quiet enjoyment, 178. 
breach of covenant for quiet enjoyment, 186. 
for payment of rent, form of, 191.

divisible, 245. 
for payment of taxes, 377. 
to insure, 390.
not to cut down timber, 398.
not to make alterations, 398.
to repair, 401, 402.
to keep up fences, 401.
to leave in repair, 402.
dependent and independent, 404, 429.
divisible, 405.
covenant as to cultivation, 421.
as to use of premises, 426.
against nuisance, 428.
giving option to purchase, 429.
to pay for improvements, 433.
for renewal, 438.
not to assign, 452.
affirmative and negative, 454, 556.
implied, in assignment, 476.
restrictive, 486, 609.
forms of, 703, 745.

COVENANT NOT TO ASSIGN, 
assigning and sub-letting, 452. 
not a "usual” covenant, 97, 452. 
form of, 453.
runs with the land, 453, 483.
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COVENANT NOT TO ASSIGN—Continued. 
former statutory covenant, 453. 
re-assignment to lessee, 455. 
meaning of assigns, 455. 
evidence of breach, 455. 
actual assignment, 455. 
sub-lease is not an assignment, 456. 
any part, effect of, 456. 
temporary letting, not a breach, 457. 
assignment for benefit of creditors, 457. 
under Insolvent Acts, 457.
assignee for creditors may elect to retain premises, 458.
involuntary assignment, 459.
mortgage by lessee is a breach, 460.
letting lodgings or furnished apartments, 460.
assignment to partner, 460.
assignment to a joint stock company, 460.
assignment where lessee is owner of the buildings, 461.
consent of lessor to assign, 461, 464.
consent where reversioner is an infant or lunatic, 461.
written consent, 462.
consent not to be unreasonably withheld, 462.
assignment without consent, 462.
specific performance of an agreement to assign, 463.
forfeiture for breach, 463, 467.
waiver of breach, 463.
extent of license to assign, 464.
license to assign part, 464.
assignment of rents, 465.
registration of assignment, effect of, 465.
in case of severance of reversion, 466.
acquiescence of lessor, effect of, 466.
consent implied from receipt of rent, 466.
damages for breach of, 467.
inferior liability of assignee, 467.
liability of assignee, 468.
breach restrainable by injunction, 468.
no relief for breach of, 582.

COVENANTS THAT RUN WITH THE LAND, 
implied covenants, 71. 
proviso for acceleration, 210.
BELL—55
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COVENANTS THAT RUN WITH THE LAND—Con­
tinued.

for payment of taxes, 384, 481. 
covenant to insure, 391, 482, 501. 
covenant to repair, 412, 481. 
option to purchase, 432, 501, 503. 
covenant to pay for improvements if assigns are 

mentioned, 434, 500, 501. 
covenant for renewal, 450. 
covenant not to assign, 453, 483. 
what are, 478. 
covenant to pay rent, 481. 
covenant to build, 482. 
covenant not to carry on trade, 482. 
covenant under seal, 484, 504. 
restrictive covenants, 486. 
liability of assignee on, 486, 487, 494. 

mortgagee, 487.
covenants that run with the reversion, 498. 
covenant to pay for crops, 502. 
to purchase all beer, 502. 
apportionable covenants, 488, 510.

CREATION OF TENANCIES. See Requisites, 
freehold tenancies, 5. 
modes of, 13. 
requisites of, 41.
assignment of reversion, effect of, on, 100. 
between mortgagee and tenant, 101. 
by attornment, 100, 103. 
by estoppel, 122.

CREDITORS. See Assignment—Assignee, 
of lunatics, 156. 
right of, to garnish rent, 206.
right of judgment creditors to distrain under elegit, 

287.
CROPS. See Growing Crops.
CROWN,

power to grant leases of property of, 160. 
limitation of actions by, 248, 666. 
right of, to distrain, 286.
may accept surrender of a tenancy in fee simple, 600.
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CULTIVATION. See Use.
covenant as to, in farm leases, 421.
rotation of crops, 421.
noxious weeds, 421.
manuring, 421.
good husbandry, 424.
removal of straw, 424.
sale of straw under execution, 425.

CUSTODY OF THE LAW. See Distress.
goods in hands of assignee for creditors are not in the, 

213, 306, 307.
goods seized in execution. 220, 305. 
goods in, exempt from distress, 305. 
goods distrained damage feasant, 305. 

for rent, 305.
goods in the hands of receiver, 306.
complete seizure, 307.
undertaking to deliver, effect of, 307, 309.
purchaser of goods in, 309.
removal of goods purchased in, 309.
goods seized by tax collector, 309.
purchaser of patented article, 310.

DAMAGES,
for breach of covenant to give possession, 173.

for quiet enjoyment. 187. 
for overholding, an unliquidated claim, 219. 
against sheriff for removal of goods without paying 

rent, 223.
counter-claim for, 230. 
recoverable for delay in selling, 334. 
in actions for illegal distress, 341, 342. 
double value recoverable, 341. 
recoverable in actions for irregular distress, 348, 349. 
recoverable in actions for excessive distress, 350. 
when not necessary to prove special, 351, 354. 
recoverable when goods fraudulently removed or con- 

, cealed, 352.
treble damages recoverable for pound breach and 

rescue, 353.
effect of a reference to arbitration on, 354.
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DAMAGES—Continued.
treble damages against bailiff for taking excessive 

fees, 359.
for use and occupation, measure of, 370. 
where tenant’s goods are distrained for taxes payable 

by landlord, 388.
for breach of covenant to repair, 414. 
for breach of covenant not to assign, 467, 468. 
for failure of tenant to notify landlord of writ of 

ejectment, 653.
See Statements of Claim.

DATE
of lease not necessary, 59. 
presumption of delivery on, 59.

DECLARATION
of ownership of goods of boarders and lodgers, 311. 
form of, 788.

DEDUCTIONS See Rent—Taxes.
DEED. See Seal.

what leases must be made by, 55. 
effect of a lease for more than three years not made 

by, 56.
implied covenants in demise by, 70. 
statutory lease must be made by, 75. 
demise by, limitation of actions, 247. 
express surrender must be by, 593.

DELIVERY
of lease, presumption of, 59. 
lease takes effect from delivery, 65. 
of goods in the way of trade, 304. .

DEMAND
of rent, when necessary before distress, 105, 260, 267, 

273.
of rent, formal, 562.
of rent, when unnecessary before enforcing forfeiture, 

564.
of compensation on breach of covenant, 568. 
of rent, operates as a waiver of a forfeiture, 577, 579.
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DEMAND OF POSSESSION,
not necessary to determine tenancy by sufferance, 39.
tenancy at will, determined by, 22.
determination of tenancies by, 535.
notice to quit effective as, 536.
enures to the benefit of successor in title, 536.
lessee disclaiming not entitled to, 611.
necessary before recovering double value, 633, 635.
under Overholding Tenants Act, 640, 802.
forms of, 799, 800, 802.

DEMISE. See Lease.
words of present demise, 53. 
usual words of, 59.
implies a covenant for quiet enjoyment, 59. 

DESCRIPTION,
what passes under, 59. 
buildings pass with the land, 59. 
what it should contain, 60.
“more or less,” effect of, 60.
lease of a house includes the land on which it stands, 

61.
mine, meaning of, 61.
minerals, what they include, 61.
fixtures pass on a demise of a house, 62.
means of access implied, 62.
easement of light implied, 62.
exception distinguished from reservation, 62.
required by Statute of Frauds, 87.

DESTRUCTION. See Fire.
of premises by fire, effect of, on agreement for a lease, 

85.
rent payable on destruction of premises by fire, 235.
proviso respecting, 236.
rent payable in advance on, 236.
determination of tenancy on, 237.
reduction of rent in ease of, 238.
of goods seized for rent, when landlord liable, 351.
effect of covenant to repair, 407.
effect of lessee’s negligence, 407.
of fixtures, 628.



870 INDEX.

DETERMINATION OF TENANCIES. See Tenancies 
—Notice to Quit—Forfeiture, 

of tenancy for life, 38. 
for a fixed term, 34. 
modes of, 20, 527. 
at will, 22.
periodic tenancies, 23, 24.
stipulation to determine, repugnant to habendum, 67.
by will of mortgagee. 105.
on destruction by fire, 237.
distress after, 268.
by forfeiture distress after, 270.
by effluxion of time, 528.
by cesser of lessor’s interest, 529.
by death, 530.
by demand of possession, 535. 
by notice to quit, 537. 
yearly tenancies, 537.
weekly, monthly, and quarterly tenancies, 551. 
by forfeiture, 554. 
by surrender, 590. 
by merger, 607. 
by disclaimer, 610. 
rights of tenant on, 612. 
rights of landlord on, 632. 
form of proviso to determine on notice, 752. 

DEVISEES
of lessee, liability of, 513, 519. 
of lessor, rights of, to growing crops, 519. 

DISCLAIMER, 
what is a, 610. 
effect of, 610. 
waiver of, 610.
election of landlord to act on, 610.
when it must be in writing, 611.
notice to quit, lessee not entitled to, on, 611.

DISTRESS. See Exemptions—Fraudulent Removal— 
Wrongful Distress, 

nature of, 249.



INDEX. 871

DISTRESS—Continued.
incident to tenancies, 41, 253. 
illegal under mere license, 44. 
where exclusive possession not given, 44. 
reversion necessary to support right of, 46, 204, 260, 

272.
except in Ontario, 46, 204, 262. 

bona fide intention necessary to support right of, 47, 
107, 256.

on goods of strangers. 47.
rent reserved to a stranger cannot be recovered by, 67. 
effect of distress clause in mortgage, 103, 252, 316. 
where notice or demand necessary before, 105, 260, 

267, 273.
estoppel against stranger, as to goods under, 116. 
trustees may distrain, 141. 
on assignment for benefit of creditors, 213. 
right of, suspended when goods seized under execu­

tion, 220, 226.
right of tenant to set off debt, 227, 230, 339. 

taxes, 228.
injunction to restrain, on counter-claim for damages, 

230.
right of, suspended on garnishment of rent, 242, 339.
right of, limited to 6 years’ arrears, 247, 317.
right of, how it arises, 250.
by statutory authority, 251.
by agreement of the parties, 251.
between mortgagor and mortgagee, 252.
conditions precedent to right of, 253.
under agreement for a lease, 254.
under lease of chattels, 258.

incorporeal hereditaments, 258. 
rent must be fixed, 259. 
sum distrained for must be rent, 258. 
for rent payable in kind, 259. 
lease on shares, distress under, 259. 
for additional rent, 259. 
for rent to be fixed by arbitration, 260. 
for apportioned rent, 260. 
on surrender of lease, 262, 272.
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DISTRESS—Continued.
where no reversion in distrainor, 260, 265. 
rent must be in arrear before, 267. 
before rent due, 267. 
when distress may be made, 266. 
between sunrise and sunset, 266. 
on Sunday, 268.
after expiration of tenancy, 268.
after determination by forfeiture, 270.
not an election to forfeit, 271.
after expiration of tenancy at will, 271.
tenant must be in possession, 271.
where a distress may be made, 273.
on any part of the premises, 274.
on separate demises, 275.
on the highway, 275.
off the premises by agreement, 276.
fraudulent removal of goods, 277, 351.
by whom a distress may be made, 280.
by mortgagor on his tenant, 283.
whose and what goods may be distrained, 289.
exemptions from distress. See Exemptions, 289.
rights of purchasers of goods sold under, 309, 310".
for what amount distress may be made, 317.
arrears recoverable by, 247, 317.
how a distress may be made, 318.
warrant of, effect of, 319.
entry to make, 319.
seizure. See Seizure, 322.
making a second, 325.
excessive, 325.
impounding of. See Impounding, 326. 
notice of. See Notice of Distress, 330. 
appraisement. See Appraisement, 331. 
sale. See Sale, 332.
right of, how suspended and lost. See Suspension, 337. 
effect of tender on right of, 337.

negotiations for purchase of reversion, on right 
of, 338.

agreement not to distrain, 339.
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DISTRESS—Continued.
garnishment of rent, effect of, on right to distrain, 

242, 339.
set-off of debt, effect of, on right of, 227, 339.
wrongful. See Wrongful Distress, 340.
double value, 342.
illegal distress, 340, 341.
irregular distress, 348.
excessive distress, 350.
interference with distress, 351.
pound breach and rescue, 353.
resisting bailiff, 355.
costs of, 357.
compensation for use and occupation cannot be re­

covered by, 363. 
suspends right of action, 369. 
for taxes, 374.
forfeiture where no sufficient distress, 564. 
operates as a waiver of a forfeiture, when, 577, 579. 
double rent may recovered by, 632, 633. 
forms relating to, 776.

DISTRESS WARRANT,
need not be in writing, 319. 
effect of, 319.
indemnity of bailiff under, 319. 
liability of bailiff under, 319. 
forms of, 778, 779.

DIVISION COURTS,
execution of, rent payable on seizure under, 224. 
jurisdiction of, when title to rent comes in question, 

191.
duty of bailiff under execution of, 225.

DOUBLE RENT,
lessee overholding after giving notice to quit, liable 

to pay, 632.
may be recovered by distress, 633. 
lessee may quit at end of year on paying double rent, 

633.
notice to quit must be valid, 633. 
form of notice, 799.
See Statements of Claim.
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DOUBLE VALUE. See Damages.
recoverable for distress where no rent due, 341.
pleading in actions for. 341, 342.
where rent fixed by arbitration, 342.
where some rent is due, 343, 344.
effect of payment of rent before sale, 342.
rent must be reserved, 343.
who liable for, 343.
seizure and sale must be unlawful, to entitle tenant 

to, 344.
set-off of debt, effect of, 344. 
costs recoverable in action for, 344. 
recoverable when goods fraudulently removed or con­

cealed, 352.
not recoverable by distress, 633. 
recoverable against overholding tenant after demand 

of possession, 633.
notice and demand not necessary, 634. 
does not apply to weekly, monthly, or quarterly 

tenancies, 634.
applies to yearly tenancies, 634. 
fair claim of right, 634. 
sub-lessee overholding, 634. 
waiver of right to, 635. 
claim for, is unliquidated, 639. 
not provable against assignee for the benefit of credi­

tors, 635.
action for, must be brought within two years, 635. 
form of demand of possession, 799.
See Statements of Claim.

DOWER. See Tenants in Dower.
power of executors to assign, 523.

DOWRESS,
rights of, 523.

DRAINS,
warranty as to, landlord liable on, 69, 403. 
taxes for, liability of tenant, 379. 
covenant for repair of, 423. 
form of exception of, 750.
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EASEMENT
of light implied in a demise, 62. 
right of access to premises implied in a demise, 62. 

EFFLUXION OF TIME, 
determination by, 529.

EJECTMENT. See Summary Proceedings, 
writ of, origin of, 17.
lessee may maintain, under implied covenant to give 

possession. 173.
relief against forfeiture may be given in action of, 

583, 589.
on disclaimer without notice to quit, 611. 
jurisdiction of County Court in, 650. 
place of trial of, 650, 651. 
endorsement of writ, 651, 809. 
claim for mesne profits, 651. 
parties, 651.
security for costs, 652, 811.
tenant served with writ must notify landlord, 653.
landlord may appear and defend, 654.
notice of appearance, 654, 813.
pleading, 654.
particulars, 655.
limitation of actions in, 658.
form of notice of writ, 801.
notice limiting defence, 813.
forms of proceedings, 809.
confession of action, 814.
judgment for not giving security, 812.

in default of appearance, 814, 815. 
see Statements of Claim.

ELECTION
to claim a forfeiture, 208, 270, 557. 
of assignee for creditors, to retain premises, 218. 
notice of, when to be given, 218. 
distress after, 270.
distress is not an election to forfeit, 271. 
to pay for improvements or renew, 443, 444. 
to act on disclaimer, 610. 
form of notice of, to purchase, 801.
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ELEGIT,
right of judgment creditors to distrain under, 287. 

EMBLEMENTS,
origin of doctrine of, 25. 
rights of lessee to, 567, 628. 
what are, 628. 
agreement as to, 629. 
who entitled to, 629. 
custom as to away-going crops, 630. 
tenant entitled to, may enter and harvest, 631. 
no custom of the country as to away-going crops in 

Ontario, 631.
ENCROACHMENT

on adjoining lands, 667.
ENGLISH LAW

inforce in Canada, 1.
ENTRY. See Possession.

necessary to create tenancy, 42. 
verbal lease not enforceable without, 56, 173. 
under agreement for a lease. 77. 
necessary to maintain trespass, 174. 
of bailiff to distrain, 320. 
forcible, illegal, 320. 
by unlocking door, 320, 
usual mode of, 321. 
through window, 321. 
use of force after, 321. 
where goods fraudulently removed, 321. 
breaking open outer door, 320. 

inner door, 322.
necessary to support action for use- and occupation, 366. 
executors personally liable after, 575. 
no waiver after, 581. 
to take emblements, 631.
when right of, deemed to have first accrued, 658. 

ESTATE TAIL. See Tenancy in Tail.
EQUITY,

agreement for a lease in, 79, 80. 
covenants binding on assignees, 480.



INDEX. 877

EQUITY OF REDEMPTION,
of mortgaged term, liability of assignee of, 487. 
sale of, under execution, 524.

ESTOPPEL, 
kinds of, 108.
between landlord and tenant, 109. 
applies to all tenancies, 110. 
may be pleaded in all actions, 110. 
against tenant, extent of, 111, 112. 
where lease discloses want of title, 112. 
extends to all persons claiming under tenant, 113. 
where title ceased subsequent to demise, 114. 
effect of payment of rent, 115. 
eviction by title paramount, 116. 
against owner of goods seized for rent, 116. 
assignee of landlord may claim, 117. 
where possession not received from landlord, 117 
attornment by mistake, fraud or misrepresentation, 

118.
tenant must show better title in some one else, 118. 
after expiration of term, 119. 
tenant may dispute derivative title, 120. 
between tenant and mortgagee, 121. 
estoppel against an estoppel, 121. 
estoppels are reciprocal, 121. 
against landlord, extent of, 121. 
of mortgagor under attornment to mortgagee, 103. 
“fed” by subsequent acquired estate, 122. 
of landlord by conduct, 122. 
covenants that operate as, 123. 
reversion established by 284, 262. 
in action for use and occupation, 370. 
of lessee, when consent given to new lease to third 

person, 600.
EVICTION,

rent payable on, 230. 
what amounts to, 231, 232. 
by stranger, 233.
by title paramount, 116, 234, 245. 
constructive, 235.
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EVICTION—Contin ued.
apportionment of rent on, 235, 243, 245. 
no apportionment of rent on wrongful eviction, 243. 
liability of leasee to repair on, 409.

EVIDENCE. See Parol.
of value of goods seized for distress, 324. 
in settling “usual” covenants, 384. 
of surrender, 596, 600.
of acceptance of possession to operate as surrender, 

602, 603.
of intention in erecting fixtures, 615, 621. 

EXCESSIVE DISTRESS, 
unlawful, 324, 341. 
reasonable care, 324, 
evidence of value, 324. 
single chattel, 325. 
what is an, 341, 350. 
damages recoverable for, 350. 
not necessary to allege malice, 350. 
goods destroyed by fire, landlord liable, 351. 
not necessary to prove special damage, 351. 
see statements of claim.

EXCEPTION. See Description.
distinguished from reservation, 62. 
of timber, effect of, 63. 
of mines, effect of, 63. 
forms of, 746, 750, 751.

EXCLUSIVE POSSESSION. See Possession.
necessary to create a tenancy, 42, 250.

EXECUTION,
of lease of infants lands, 148. 
against tenant, rent payable on, 219. 
goods seized in, are in custody of law, 220. 
notice to sheriff of rent due, 222. 
of Division Courts, rent payable on, 224. 
goods exempt from seizure under, are exempt from 

distress, 298, 376.
tenant claiming exemptions must give up possession, 

299.
goods claimed under, not exempt from distress, 313.
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EXECUTION—Continued.
goods exempt from distress under are exempt from 

distress for taxes, 376. 
change of parties by sale under, 523.
Act respecting, 523.
sale of equity of redemption under, 524.

EXECUTORS,
covenants within statutory lease, 74.
powers of leasing of, 137.
may renew lease, 139.
power to sell includes power to lease, 139.
right of, to rent, 206, 522.
right of, to distrain, 287.
liable for use and occupation, 367.
may sue for use and occupation, 368.
right to grant renewal, 439.
of lessee, rights and liabilities of, 513.
assent of, to bequest, necessary, 513.
of joint tenants, 515.
when personally liable, 515.
cannot waive a term of years, 515.
where rent exceeds profits, 516.
limitation of liability of, 516.
liability of, on covenants, 516.
assigning over, 516.
liability after assignment, 516.
distribution after assignment, 516, 517.
of lessor, rights of, 519.
Devolution of Estates Act, 520. 
breaches of covenants, 515, 522. 
power of, to assign dower, 523. 
form of assignment of lease by, 759.
See Custody of the law—Boarders—Fixtures—Execu­

tion.
EXEMPTIONS FROM DISTRESS, 

generally, 289. 
in favour of tenant, 291. 
goods in actual use, 291. 
perishable goods, 292. 
fixtures. 293.
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EXEMPTIONS FROM DISTRESS—Continued. 
growing crops, 293. 
tools and implements of trade, 296, 300. 
sheep, 296, 300. 
beasts that gain the land, 296. 
beasts of the plow, 297. 
wild animals, 297. 
loose money, 297. 
goods of ambassadors, 298.
goods exempt from seizure under execution, 298, 300. 
tenant claiming exemptions must give up possession, 

when, L’!i9.
agreement to waive exemptions, 301.
in favour of third persons, 302, 312.
goods delivered in the way of trade, 302.
goods of consignee, 303.
straying cattle, 305.
goods in the custody of the law, 305.
goods of boarders and lodgers, 311.
goods of third persons, 312.
goods claimed under execution, 313.
goods purchased from tenant, 313.
goods mortgaged, 313.
goods claimed by relatives, 313.
goods exchanged to defeat distress, 313.
goods of agent, 313.
goods of sub-lessee, 313.
by mortgagee, 315.
for taxes, 376.

EXPROPRIATION,
lessee entitled to compensation, 437.

FARM LEASE,
covenant as to cultivation in, 421. 
forms of, 695, 700.

FEE SIMPLE. See Feud, Tenancy in fee simple. 
FENCES,

covenant to keep up, 401. 
snow fences, costs of removing, 385.
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FEUD,
meaning of, 7. 
originally not inheritable, 8.

inalienable, 9. 
escheats to the Crown, 9.

FEUDAL TENURE, 
nature of, 7.
introduced into England, 7.

FINES,
on renewal of leases to and by infants, 152. 

lunatics, 154, 155.
imposed for fraudulent removal or concealment of 

goods, 352.
payable on renewal, 448.

FIRE. See Destruction—Insurance—Rent.
destruction by, effect of an agreement for a lease, 85. 
rent payable on destruction by, 235. 
destruction by, of goods seized for rent, when landlord 

liable, 351.
covenant to repair, effect of, on loss by fire, 407. 
effect of lessee’s negligence, 407.

FIXTURES. See Growing Crops, 
pass on a demise of a house, 62. 
exempt from distress, 293. 
growing crops may be seized when, 294. 
included in covenant to repair, 406.

improvements, 434. 
what are, 612. 
purpose of annexation, 612. 
right to remove, 614. 
general rule as to, 614. 
as between executor and heir, 614.

vendor and purchaser, 615, 617, 620. 
mortgagor and mortgagee, 614, 619. 
landlord and tenant, 615. 

irremovable, 615. 
removable, 615.
intention of the parties. 615, 621. 
trade fixtures, 616, 617.

BXLO—56
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FIXTURES—Continued. 
agricultural, 618. 
ornamental, 618. 
domestic utility, 615, 619. 
hire and purchase system, 620. 
erected under mistake of title, 621. 
trees, 622.
agreement as to removal, 622.
statutory proviso as to, 623.
buildings, 624, 625.
covenant to yield up, 625.
time of removal of, 626, 627.
larceny of, 628.
destruction of, 628.
form of proviso for removal of, 749.

FORCIBLE ENTRY,
to make distress, unlawful, 321. 
where goods fraudulently removed, 321. 
re-entry by force, 321. 
breaking open outer door, 320. 

window, 321. 
inner door, 322.

after determination of tenancy, 637. 
landlord not liable for in civil action, 638. 

FORFEITURE,
See Notice complaining of Breach—Waiver—Relief, 
option to claim a, 208, 557. 
on assignment for benefit of creditors, 218. 
assignee may elect to retain premises, 218. 
distress after determination by, 270. 
distress not an election to claim a, 271. 
for breach of covenant to pay taxes, 383. 

insure, 391.
breach of covenant and breach of condition. 554.
proviso for re-entry necessary, 554.
form of proviso for re-entry, 555.
lessor may re-enter on, 559.
effect of re-entry, 561.
liability of lessee after re-entry, 561.
for non-payment of rent, 561.
formal demand of rent, 562.
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FORFEITURE—Continued.
implied proviso for re-entry on non-payment of rent 

562.
when demand to be made, 563,
when demand unnecessary, 564.
in case half a year's rent is in arrear, 564.
no sufficient distress, 564.
search for goods, 566.
option to purchase after, 567.
right to emblements, 567.
notice required before enforcing, 567.
license, operation of, 573.
waiver of, 575.
relief against, 581.
summary proceedings to recover possession on, 644. 
See statements of claim.

FORMS. See Titles of Particular Instruments and Pro­
ceedings.

short form of lease, 57. 
statutory form of lease, 57. 
directions for using short forms, 74. 
attornment in mortgage deed, 106. 
of covenant for quiet enjoyment, V 

payment of rent, 191. 
proviso for acceleration, 207.
proviso in case of destruction of premises by lire, 236.
statutory distress clause, 252.
agreement to waive exemptions, 301.
covenant for payment of taxes, 377.
covenant as to cultivation, 421.
covenant not to assign, 453.
proviso for re-entry, 555.
proviso to remove fixtures, 623.
of leases, 676.
of underlease, 738.
of building leases, 740.
of agreements for leases, 740.
special covenants and provisos, 745.
assignment of leases, 755.
of mortgage of lease, 768.
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FORMS—Continued.
relating to distress, 776. 
notices, 789.
proceedings under Overholding Tenant’s Act, 802. 
of proceedings in actions, 809. 
statements of claim, 816.

defence, 817, 834. 
notices of motion, 835. 
miscellaneous, 836.

FRAUD,
payment of rent induced by, 118. 
acceleration of rent, when a, 210.

FRAUDULENT REMOVAL,
goods may be followed for 30 days, 277. 
except goods sold in good faith, 277. 
forcible entry in case of, 278, 321. 
assistance of constable, 278. 
making oath, in case of, 278. 
chattel mortgagee, 278. 
goods of strangers, 278, 353. 
fraudulent intent, 279. 
sufficient distress remaining, 279. 
rent must be due before removal, 279. 
forcible entry, after, 321.
penalty for, 351, 352. ----

FREEHOLD TENANCIES, 
incidents of, 6. 
modes of creating, 13. 
use of the word “heirs,”
“heirs of the body,” no longer necessary, 13. 
tenancy in fee simple, 6. 

tail, 12. 
for life, 12.

distinguished from leasehold tenancies, 15, 16. 
FURNISHED LODGINGS,

agreement for, within Statute of Frauds, 84. 
liability of lessor to repair, 400. 
form of lease of, 685, 687, 688.
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GARNISHMENT
of rent, 206, 242, 511.
apportionment of rent on, 242.
of rent before due, 242.
right of distress suspended on, 242, 339.

GROWING CROPS. See Distress—Emblements—Fix­
tures.

not exempt from distress, 293. 
notice of place where growing crops are stored when 

distrained, must be given, 294, 331. 
seized for rent, must be restored on tender of rent, 295. 
nurseryman's trees are exempt, 295. 
sale of, before harvest, 295. 
chattel mortgagee of, rights of, 295. 
extension of time for removal of, 309. 
purchaser of, liable for rent, 310. 
impounding of, 329. 
notice of distress of, 331. 
compensation for, 435. 
rights of heir to, 519. 
what are emblements, 628. 
warrant to distrain, 779. 
notice of distress of, 779.

GUARDIAN
of infant cannot grant leases, 141, 148. 
power of to surrender lease, 149. 
authority of, 141. 148, 152. 
liable for waste, 394.

HABENDUM,
function of, 63. 
words of limitation. 63. 
heirs, heirs of the body, 64. 
must specify beginning of term, 64. 
duration of term, how reckoned, 66. 
lease takes effect from delivery, 65. 
alternative terms, 67. 
stipulation repugnant to, 67. 
repugnant to the premises, 475.
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HABITATION,
fitness of premises for, 192. 
rent payable though premises unfit for, 409. 

HEALTH ACT,
right to deduct expenditures under, from rent, 230, 

386.
HEIRS,

use of word “heirs” no longer necessary, 13.
effect of, in a lease, 64.
when named in leases, 74.
right of, to distrain, 288.
entitled to exercise option to purchase, 432.
of lessor, rights of, 519.
Devolution of Estates Act. 520.

HEIRS OF THE BODY,
use of the words “heirs of the body” no longer neces­

sary, 13.
effect of, in a lease, 64.

HOTEL,
guest at not a tenant, 45.

ILLEGALITY,
rent payable under illegal demise, 196, 197. 
replevin lies for goods distrained under illegal de­

mise, 347.
ILLEGAL DISTRESS. See Wrongful Distress—Double 

Value.
sale under passes no title, 335. 
replevin lies for, 335. 
after proper tender, 337. 
what is an, 240, 341. 
where no rent due, 341.
double value recoverable for distress where no rent 

due, 341.
pleading in action for, 341, 342, 346. 
actual damages, 342. 
where no rent reserved, 343. 
where some rent due, 343. 
liability of bailiff, 343, 345. 
plea of “not guilty,” effect of, 346.
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ILLEGAL DISTRESS—Continued. 
replevin lies for goods under, 346. 
rescue of goods illegally distrained, 347.
See Statements of Claim.

IMMORALITY,
no rent recoverable for premises demised for immoral 

purpose, 198.

IMPLIED COVENANTS. See Covenants. 
IMPOUNDING,

off the premises, 326.
on the premises, 326, 327.
care of animals impounded, 327.
out of municipality, 327, 350.
in several places, 328.
grain, hay and straw, 328.
growing crops, 328.
what is sufficient, 329.
goods impounded must not be used, 329.
whole house cannot be used for, 329.

IMPRISONMENT
for fraudulent removal or concealment of goods, 352.

IMPROVEMENTS. See Compensation for Improvements 
—Local Improvements.

covenant to pay for, runs with the reversion, 500.
INCORPOREAL HEREDITAMENTS, 

lease of, 42, 258. 
rent is an, 85.
agreement for a lease of, within the Statute of Frauds, 

85.
distress under lease of, 258. 
notice to quit under lease of, 550. 
form of lease of, 713.

INDEMNITY
of trustees, 140.
of bailiff under distress warrant, 319. 
policy of insurance is a contract of. 389. 
of lessee by assignee, 492.
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INFANTS,
agreement for a lease, not enforceable by or against, 

84, 147.
guardian of, cannot grant leases, 141, 147. 
leases by, 147.
lands, leases of, by the Court, 148, 151. 
consent of, when necessary, 148. 
execution of leases of lands of, 148. 
may surrender leases, 149.
underlease of lands of, may be authorized, 150, 151. 
renewal of leases to, may be authorized, 150. 
may be compelled to grant renewal, when, 151. 
authority of guardians of, 141, 147, 152. 
right of, to distrain, 286. 
consent of, to assignment of term, 461. 

INJUNCTION
to restrain breach of covenant for quiet enjoyment, 187. 
to restrain distress, on set-off of damages, 230. 
to restrain breach of covenant not to assign, 468.

INSOLVENCY. See Assignment for Benefit of Creditors.
proviso for acceleration of rent on, 209, 748. 

INSPECTION,
order for, when refused, 413. 
form of proviso for, 749.

INSURANCE,
insurable interest, 389.
policy of, nature of, 389.
by tenant for life, 389.
assignment of reversion, 389.
by lessor, 390.
covenant to repair, 390.
breach of covenant to insure, 390.
waiver of breach, 391.
covenant for runs with the land, 391.
relief against forfeiture on breach. 391, 582.
covenant against carrying on trade to affect, 427.
right of purchaser to, 432.
form of covenant to insure, 748.
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INTENTION. See Buna fide Intention, 
governs construction, 52. 
evidence of in erecting fixtures, 615, 621. 
of merger, 609.

INTERESSE TERMINI, 
nature of, 43.
lease before entry, creates, 52. 

INTERFERENCE WITH DISTRESS, 
fraudulent removal, penalty, 351. 
recovery of double value of goods removed, 352, 
fine and imprisonment for, 352. 
pound breach and rescue, 353. 
resisting bailiff, 355. 
when no rent in arrear, 356. 
when lawful, 355. 
vendor retaking goods, 355.

INVENTORY
of goods distrained, forms of, 781.

IRREGULAR DISTRESS. Sts* Wrongful Distress, 
failure to make appraisement, 332. 
what is an, 341. 
replevin will not lie for, 247. 
damages recoverable for, 348. 
goods seized off the premises, 348. 
distress for more than is due, 350.
See Statements of Claim.

JOINT TENANTS,
powers of leasing of, 125. 
distress by, 281. 
liability of executors of, 515. 
service of notice to quit on, and by, 540. 

JUDICATURE ACT,
effect of, on an agreement for a lease, 52, 80. 
respecting assignment of a covenant, 504. 
rights of mortgagor under, 509. 
effect of, in preventing merger, 608. 

JUDGMENT
for not giving security, 812. 
in default of appearance, 814, 815.



890 INDEX.

JUSTICES. See Summary Proceedings.
order for possession by, 646.

KEY,
acceptance of, when it operates as surrender, 603, 604. 

LAW,
sources of Canadian law, 1. 
common law in force in Canada, 1.
Imperial Statutes in force in Canada, 1.

LARCENY,
when pound breach is, 354.

LEASE. See Sub-lease, 
definition of, 15, 50.
for life simply means for the life of the lessee, 36. 
of corporeal hereditaments, 41. 
of chattels, 42. 
of land and chattels, 42. 
of incorporeal hereditaments, 42. 
distinguished from licence, 43, 44, 45. 
under seal, effect of, in transferring reversion of prior 

lease, 45.
not under seal, effect of, in transferring reversion of 

prior lease, 45.
what leases must be in writing, 48, 54.
parties capable of leasing, 48.
registration when necessary, 49, 167.
instrument of, 50.
meanings of, 50.
form of, 51.
by by-law, 51.
lease by correspondence, 51.
informal leases, 51, 52.
distinguished from agreement for a lease, 52, 53, 77, 

80.
effect of entry under, 52.
without entry, creates interesse termini, 52.
Statute of Frauds, 54.
what leases must be made by deed, 55.
lease not under seal, effect of, 56, 78, 79.
verbal lease, not enforceable without entry, 56.
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LEASE—Continued.
formal parts of a, 57. 
statutory form of, 57. 
delivery of, presumption of, 59. 
date is not necessary, 59. 
operative words in, 59. 
description, 59.
what passes under a lease by deed, 59.
conveyance includes lease, 60.
of building includes the the land, 61.
exception and reservation, 62.
fixtures pass, 62.
easement of light, 62.
habendum function of, 63.
words of limitation, 64.
future life estate, 64.
takes effect from delivery, 65.
duration of term, how reckoned. 66.
reddendum function of, 67.
reservation of rent to a stranger, 67.
covenant how made, 68.
covenant distinguished from warranty and condition, 

68, 69.
implied covenants in lease by deed, 70. 
proviso for re-entry on non-payment of rent, implied 

in all leases, 72.
short forms of covenants in, 73. 
statutory form of, must be under seal, 75. 
agreement for a lease operates as, 80. 
by tenant for life, effect of, 129. 
confirmation of, by remainderman, 129. 
under settled Estates Act, requirements of, 131. 
confirmation of invalid lease under a power of leas­

ing, 135.
parties capable of making and taking, 124. 
for illegal or immoral purposes, 197, 198.
Forms of,

statutory, 51, 676, 677, 678. 
lease of house, 686, 679, 680. 
lease of furnished house, 683.
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LEASE—Continued.
lease of furnished apartments, 685, 687, 688. 
lease with option for longer term, 687. 
lease of unfurnished apartments, 689. 
agreement for a tenancy, 690.

a weekly tenancy, 691. 
lease of offices, 691. 
farm leases, 695, 700. 
lease with special covenants, 703. 
covenant for renewal of, 713, 716. 
lease of right of sporting, 713. 
lease for lives, 715, 716.
lease under a power created by deed or will, 717.
lease by tenant for life, 718, 719.
lease by person appointed by Court, 718.
lease by husband in right of his wife, 719.
leases under Settled Estates Act, 718, 719.
lease by committee of lunatic, 720.
lease by mortgagee and mortgagor, 720, 721.
lease of coal mines, 722.
lease of railway, 734.
under-lease, 738.
agreements for a lease, 740.
renewal of, 845.

LEASEHOLD TENANCIES, 
nature of, 14. 
history of, 16.
distinguished from freehold tenancies, 15, 16. 
lessor and lessee, 15. 
termor and reversioner, 15. 
kinds of, 18.

how distinguished, 19. 
modes of creation, 19. 
duration, 19.
modes of determination, 20.
tenancy for life is a leasehold tenancy, when, 36.
requisites of, 41.

LESSEE,
name may be substituted for, in statutory lease, 74. 
includes executors, administrators and assigns, 74.
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LESSEE—Continued.
right to possession and quiet enjoyment, 172. 
liable for rent after assignment, 203, 491. 
liability of assignee to, 492. 
rights of, against assignees of the reversion, 495. 
rights of assignees of the reversion against, 494. 
possession of, is notice to purchaser of his rights, 505. 
may redeem mortgage made prior to his lease, 509. 
executors of, rights and liabilities of, 513. 
rights of, to fixtures, 612. 

to emblements, 628.
LESSOR,

name may be substituted for, in statutory lease, 74. 
includes heirs and assigns in statutory lease, 74. 
includes executors, administrators and assigns, 74. 
rights of, after mortgage, 508, 509. 
rights of executors and heirs of, 519.

LEX LOCI CONTRACTUS,
effect of, on right to rent, 217.

LICENSE. See Consent.
where exclusive possession not given, 43. 
distress illegal under a mere license, 44. 
does not create a tenancy, 45. 
distinguished from lease, 45.
statutory distress clause in a mortgage, operates as, 

252, 103.
to take lease in mortmain when necessary, 159.
to assign the term, 461, 464, 574, 575.
for breach of covenant, 573.
operation of 573.
to one of several lessees, 574.
to assign part, 574.
form of, 766, 767.

LIGHT. See Quiet Enjoyment.
easement of, implied in a demise, 62.

LIQUIDATOR. See Assignee.
of lessee company may elect to retain premises, 218.
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LIMITATION OF ACTIONS FOR POSSESSION,
Act respecting, 657.
ten years after right of entry first accrues, 657. 
when right of entry deemed to have first accrued, 658. 

last receipt of rent, 658. 
death of person entitled, 658. 
first became entitled, 658. 
wild lands, 659.
determination of tenancy, 659, 667.
yearly tenancy, 660.
tenancy at will, 660, 669, 670, 671.
forfeiture, 660.
interest in possession, 660.
future estate, 661.
administrator, 663.
tenants in common, 663.
relatives, 664.
acknowledgment, 664, 673, 674. 

acknowledgment after title barred, 672, 674. 
effect of statute, 664, 674. 
persons under disabilities, 665, 675. 
death under disability, 665. 
by the Crown, 666. 
adjoining occupants, 666. 
encroachment, 667. 
effect of paying taxes, 388, 668. 
receipt of profits, 668.
effect of notice to quit within the statutory period, 668.
entry after statute begins to run, 669.
effect of assessment, 671.
acknowledgment must be in writing, 673.
possession of caretaker, 673.
to whom acknowledgment must be given, 674.
continuous possession, 675.
form of acknowledgment, 839.

LIMITATION OF ACTIONS FOR RENT.
Act respecting, 246.
20 years on an indenture of demise, 246.
6 years arrears recoverable by distress, 247.
Crown not barred for 60 years, 248.
6 years on a lease not under seal, 248.
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LIVERY OP SEISIN,
formerly necessary, 13, 64. 
future life estate, 64.

LOCAL IMPROVEMENTS, 
taxes for, 378.

LODGERS. See Boarders, 
possession of, 45. 
when a tenant, 45.
Roods of, exempt, 311. 
declaration of ownership, 311. 
form of declaration, 788.

LUNATICS
may grant leases, 153.
Acts respecting, 153, 156.
Court may authorize surrender and renewal of leases 

to, 154.
renewal of leases by, 154. 
committee of, powers of, 155. 
leases of lands of, may be authorized by the Court, 

155, 156.
consent of, to assignment of term, 461.

MANITOBA,
laws of England in force in, 3. 
covenants implied in leases in, 73. 
covenants for title operate as estoppel, 123.

MANURE,
covenant to leave, applicable to a yearly tenancy, 30,

MARRIED WOMEN,
powers of leasing of, 157.
powers of husbands of, 158.
right of, to distrain, 284.
liability of, on covenant of husband, 500.

MEMORANDUM
required by Statute of Frauds, 85. 
conveyance executed in escrow, 86. 
what it must contain, 86.
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MERGER,
converse of surrender, 607. 
when it takes place, 607. 
how prevented, 608. 
merger in equity, 608.
Judicature Act, effect of, as to, 608. 
intention of the parties, 609. 
liability of sub-lessee on, 609. 
restrictive covenants in force after, 609. 
of mortgage debt, on release of equity of redemption, 

610.
MESNE PROFITS,

what are, 651, note (d).
MINES,

meaning of, 61.
lessee of, liable for injury from subsidence, 61.
exception of, effect of, 63.
lease of, authorized by the Court, 143.
form of lease of, 722.
form of exception of, 751.

MINERALS,
what they include, 61. 
exception of, effect of, 63.

MISREPRESENTATION,
attornment induced by, 118.

MISTAKE,
payment of rent under, 118. 
occupation under mistake of title, 366. 
of title, fixtures erected under, 621.

MONTHLY TENANCIES. See Tenancy—Periodic Ten­
ancies.

determined by notice to quit, 24, 551. 
length of notice, 24, 551. 
payment of monthly rent, 32. 
exemptions from distress in, 298, 302.

MORTGAGE,
assignment of reversion by, 100. 
of estate before lease, 100. 
attornment after default, 101.
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MORTGAGE—Continued.
statutory distress clause, effect of, 203, 252.
tenancy after maturity of, 105.
form of attornment in, 106, 774, 775.
right of distress under, 252, 315.
is a breach of covenant not to assign or sub-let, 460.
of the term by assignment, 474.
by sub-lease, 474.
discharge of, effect of on mortgagee's liability, 489. 
of sub-lease, 490.
prior to lease, rights of mortgagee under, 507. 
lessee may redeem, 509.
merger of mortgage debt on release of equity of re­

demption, 610. 
form of, by sub-demise, 768. 
form of, by assignment, 769, 770, 771. 
of freeholds and leaseholds, form of, 773. 
form of notice of, 775

MORTGAGEE,
attornment of tenant to, 100. 
rights of, on assignment of reversion, 100, 506. 
attornment of tenant to, is valid, 101. 
attornment of mortgagor to, 102. 
in possession, liable to account, 106. 
powers of leasing of, 146. 
lease by, under power, 146. 
right of, to rent, 206, 506. 
right of, to distrain, 252, 283, 284, 506, 
of chattels, goods not exempt from distress, 313. 
exemptions from distress by, 315. 
distress by for interest or rent as such, 316. 
may sue for use and occupation when, 368. 
of term liable as assignee, 473. 
equitable mortgagee of term, 473. 
liability of, on covenants in the lease, 487. 
assignee of equity of redemption, 487. 
getting rid of liability by discharge of the mortgage, 

489.
rights of, of lease, 506, 507.

bell—57
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MORTGAGEE—Continued.
rights of, to relief against forfeiture of the term, 588. 
cannot take advantage of surrender by lessee, 600. 
rights of, to fixtures, 614, 619. 
form of lease by, 720 

MORTGAGOR,
attornment of, to mortgagee, 102. 
powers of leasing of, 146. 
right of, to distrain, 283, 508. 
right of to maintain actions, 508. 
form of lease by, 720, 721.

MORTMAIN,
alienation in, prohibited, 11, 159.
Act respecting, 159.
license to take leases in, when necessary, 159. 

MUNICIPAL CORPORATIONS 
powers of leasing of, 165.

NEGLIGENCE,
liability of lessor to lessee for, 400. 
destruction of premises by negligence of lessee, liability 

for, 407.
injury due to want of repair, 414, 415, 416. 
of servant of landlord, 416. 
of municipal corporation and landlord, 416. 
dangerous condition of premises, 416.

NEW BRUNSWICK,
laws of England in force in, 2. 
estates tail abolished in, 12. 
length of notice to quit, in, 24, 539, 552. 
notice sufficient to create tenancy, between mortgagee 

and tenant, 101.
NORTHWEST TERRITORIES, 

laws of England in force in, 3.
NOTICE. See Notice Complaining of Breach—Notice 

of Distress—Notice to Quit, 
by mortgagee to tenant, when sufficient to create 

tenancy, 100, 101.
when necessary before distress, 105. 
by registration of lease, 168.
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NOTICE—Continued.
of assignment of reversion, 205. 
of election of assignee or liquidator to retain premises, 

218.
to sheriff of rent due on seizure, 222, 786. 
to clerk or bailiff, of rent due on seizure under Division 

Court execution, 225. 
must be in writing, 226. 
of seizure of growing crops, 294. 
to be given when exemptions claimed by tenant, 299. 
of distress, 330. 
covenant to repair on, 402. 
of want of repair, when necessary, 403. 
of breach of covenant to repair, 413. 
of exercising option to purchase, 430. 

renew, 433.
equitable doctrine of, 485, 504. 
of restrictive covenants, 486. 
constructive, 486, 505, 575. 
possession, what it is notice of, 505. 
required before enforcing forfeiture, 567. 
under Overholding Tenant’s Act, 640. 
of writ of ejectment served, 653, 801. 
of apearance by landlord, 654. 
notice to determine tenancy in pursuance of proviso, 

form of, 753.
by mortgagee of mortgage, form of, 775.
to pay rent to mortgagee, 776.
to tenant claiming exemptions, 783.
form of notice of set-off, 784.
by sheriff, 787.
to repair, form of, 789.
to tenant to attorn, 800.
of appearance, 813.
limiting defence, 814.
of motion, 835.

NOTICE COMPLAINING OF BREACH, 
when required, 567, 643. 
service of, 568.
when compensation should be demanded, 568.
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NOTICE COMPLAINING OF BREACH—Continued. 
sufficiency of notice, 568, 569. 
when not required, 570. 
covenant to repair, 571. 
effect of demanding rent after, 572. 
reasonable notice, 573. 
compensation does not include costs, 573. 
must be served before taking summary proceedings on 

a forfeiture, 643. 
forms of, 790, 791, 792, 794.

NOTICE OF DISTRESS, 
necessary, 330. 
must be in writing, 330. 
service of, 330.
what it should contain, 330, 331. 
of growing crops, 331. 
waiver of, 331.
to be given five clear days before sale, 333. 
forms of, 779, 780.

NOTICE TO QUIT,
determination of tenancy by, 24, 537. 
length of notice, 24, 537, 540.
not necessary to determine tenancy by sufferance, 39.
not necessary to determine tenancy for a fixed term. 67.
stipulation for a notice repugnant to habendum, 67.
yearly tenancy, 538.
service of, 540.
who may give, 540, 547.
to and by joint tenants, 540.
when to be served, 540, 552.
effect of, 541.
farming on shares, 542.
under invalid lease, 542.
under lease made after mortgage, 542.
sub-leasee not entitled to, when, 543.
invalid notice, effect of, 543, 605, 633.
waiver of notice, 545.
effect of payment of rent after, 545.
express agreement for, 546.
in case of sale, 545, 548.
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NOTICE TO QUIT—Continued. 
reasonable notice, 537, 546, 550. 
strict construction of proviso for notice to quit, 547. 
untrue notice, 548.
in lease of incorporeal hereditaments, 550. 
weekly, monthly, and quarterly tenancies, 551. 
invalid notice to quit, when a surrender, 605. 
lessee not entitled to, on disclaimer, 611, 612. 
lessee liable to double rent after giving, 632. 
forms of, 794, 795, 796, 797, 798, 799.

NOVA SCOTIA,
common law in force in, 2.
Imperial statutes in force in, 2. 
estates tail abolished in, 12. 
notice to quit in, 24, 538, 552.

NOXIOUS WEEDS,
covenant for destruction of, 421. 
proviso on failure to destroy, 423.

NUISANCE,
costs of abating, liability for, 379, 386. 
covenant not to carry on a trade that shall be deemed 

a, 428.
liability of landlord and tenant for, 428.

OPTION TO PURCHASE, 
effect of agreement for, 428. 
independent contract, 429. 
time the essence of the contract, 429. 
notice of exercising, 430. 
when notice to be given, 430. 
payment of purchase money, 431. 
payment of rent, on, 431. 
right of purchaser to insurance moneys, 432. 
when assigns may exercise, 432. 
descends to heir, 432.
covenant for, runs with the reversion, if assigns named, 

501.
cannot be exercised, if rent is in arrear so as to work a 
forfeiture, 567. 
form of, 745.
form of notice of election, 801.
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ONTARIO,
laws of England in force in, 2. 
reversion not necessary in, to support distress, 46. 

ORDER,
for possession, form of, 807, 808. 
dismissing application, 809. 
allowing service of writ, 811. 
for leave to appear, 812.

OVERHOLDING TENANTS. See Summary Proceedings, 
liable for use and occupation, 363, 636. 
compensation for use and occupation of, cannot be re­

covered by distress, 363, 636. 
when liable for double rent, 632. 
when liable for double value, 633. 
when deemed to be trespassers, 534. 
overholding by sub-lessee, effect of, 634, 636. 
recovery of possession from, 638.
Act respecting, 638. 
forms of proceedings, 802.

OUTER DOOR. See Entry.
unlawful to break open, to make a distress, 320. 
breaking open, when goods fraudulently removed, 321. 

PAROL. See Statute of Frauds—Lease—Agreement for a 
Lease—Writing—Seal.

leases not exceeding three years may be made by, 55. 
evidence may be given as to parcel or no parcel, 87. 
agreement for a lease, part performance of, 92. 
evidence may be given to shew illegal purpose, 197. 
tenant may bind himself by, to pay rent in advance, 

201.

disclaimer, effect of, 611.
PARTICULARS,

notice of motion for, 835. 
of breach of covenant, form of, 635.

PARTIES CAPABLE OF LEASING, 
necessary to create a tenancy, 48. 
having limited interest, 124. 
persons under disability, 147. 
tenant in fee simple, 124.
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PARTIES CAPABLE OP LEASING—Continued, 
tenant in common, 125. 
tenant in tail, 126. 
tenant for life, 128. 
under Settled Estates Act, 130. 
tenant for years, 137. 
trustees and executors, 137. 
guardians of infants, 141. 
persons entitled under a settlement, 141. 
mortgagor and mortgagee, 146. 
infants, 147. 
lunatics, 153. 
married women, 157. 
corporations, 159.
Crown, 160. 
companies, 160.

PARTNERSHIP,
dissolution of, not a surrender, 606. 
partner liable for rent, 207.

PART PERFORMANCE,
of an agreement for a lease, effect of, 91. 
acts of, must be referable to agreement, 92. 
payment of increased rent, 92. 
possession of part is sufficient, 94. 
continuance in possession is not sufficient, 95. 
special expenditures, 95. 
draft lease unsigned, 95.

PATENTEE,
rights of against purchaser of patented article sold 

under distress, 310,
PAYMENT. See Waiver.

of rent, effect of, in creating periodic tenancy, 25. 
effect of, in estoppel, 115.
of rent under mistake, fraud or misrepresentation, 115. 
of rent in advance, effect of, 201.

not good against assignee of reversion, 201. 
of rent by promissory note, 202, 338.

by cheque, 203. 
proviso for acceleration of, 207.
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PAYMENT—Continued.
voluntary, of taxes, when it may be deducted from 

rent, 229.
of rent in advance, effect of destruction by fire on, 236.
by boarders and lodgers, effect of, 311.
of rent extinguishes right of distress, 337.
under protest, 337.
of rent to bailiff, 337.
of rent after notice to quit, effect of, 545.

PENALTY,
for fraudulent removal, 351, 352. 
for pound breach, 353. 
for resisting bailiff, 355.
for taking unauthorized fees on distress, 357, 358. 
for stealing fixtures, 628. 
for destroying fixtures, 628.

PERIODIC TENANCIES. See Weekly, Monthly, Quart­
erly, and Yearly Tenancies, 

kinds of, 23.
determined by notice to quit, 24, 537. 
length of notice, 24. 
how created, 25.
not created merely by payment of rent periodically, 33. 

PERMISSION,
necessary to create a tenancy, 5, 14.
tenancy at will, 20.
must be affirmative, 39.
not implied from acquiescence, 39, 40.
for temporary purpose, 44.

PERPETUITY,
lease in, effect of, 35,124. 
taxes under lease in, 373, 387. 
covenant for renewal in, 440.

PLEADINGS. See Statements of Claim, 
express surrender, 597. 
plea of “not guilty,” effect of, 346. 
surrender to third party, 598. 
in ejectment, 654.
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POSSESSION,
of tenant is possession of landlord, 16.
recovery of, history of, 17.
exclusive, necessary to create tenancy, 42, 255.
Statute of Uses, effect of as to, 43. 
legal, 43.
of servant or agent, 43. 
of boarder or lodger, 45. 
of guest at an hotel, 45. 
of part of lands demised, 45. 
of prior lessee, 45.
not recoverable under verbal lease, 56, 93, 173. 
not received from landlord, estoppel of tenant, 117. 
lease in, power of tenant for life to grant, 133. 
lessee’s right to, 172 
covenant to give, when implied, 172. 
lessee may recover, under implied covenant to give, 173. 
breach of covenant to give, damages, 173. 
recovery of, under agreement for a lease, 173. 
abandonment of, rent payable on, 193. 
distress after determination of tenancy, tenant must 

be in, 271.
to be given up, when exempted goods claimed by 

tenant, 299.
of assignee of term not necessary to create tenancy, 

473.
of lessee is notice to purchaser of his rights, 505. 
action to recover, when half a year’s rent is in arrear, 

564.
lessee surrendering must be in, 594.
delivery and acceptance of, operates as surrender, 601.
right of landlord to, on determination, 632.
remedies for recovery of, 637.
limitation of actions for, 657.

POUND BREACH,
interference with distress, 353. 
treble damages recoverable for, 353. 
effect of a reference to arbitration on damages recover­

able for, 354. 
when larceny, 354.
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POWER OP ATTORNEY, 
to distrain, form of, 776. 
to execute a lease, 836. 
to demand rent and re-enter, 837.

POWERS OF LEASING. See Parties—Settled Estates 
Act.

power to sell includes power to lease, 129, 139. 
invalid lease under, good as agreement for a lease, 134. 
confirmation of invalid lease under, 135. 
may be vested in trustees by the Court, 144. 
of mortgagee and mortgagor, 146.

POSSIBILITY OF REVERTER, 
nature of, 12.

PREMISES,
meaning of, 57, 58, 475. 
description of, 59. 
fitness for habitation, 192. 
habendum repugnant to, 475.

PRIMOGENITURE 
abolished, 9.

PRINCE EDWARD ISLAND, 
laws of England in force in, 3.

PRIVITY OF ESTATE,
when necessary to support distress, 283.
on assignment, 479,
necessary to validate surrender, 594.

PROCEDURE. See Ejectment—Summary Proceedings, 
under Settled Estates Act, 145. 
when goods seized under execution, 219, 224. 
to recover possession, summary, 638.

PROMISSORY NOTE,
effect of, as payment, 202, 338. 
on right to distrain, 338.

PROVISO,
for acceleration for benefit of creditors, 209.
that lease shall be void, effect of, 208.
for acceleration on removal of goods, 208.

on assignment for benefit of creditors, 209.
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PROVISO—Continued.
when a fraud on creditors, 210.

does not run with the land, 210. 
of forfeiture on assignment for benefit of creditors, 

218,
in case of destruction of premises by fire, form of, 236. 
for forfeiture on execution issued, does not run with 

the land, 485. 
to remove fixtures, 623. 
forms of special covenants and provisos, 745. 
form of proviso to determine tenancy on notice, 752. 

PROVISO FOR RE-ENTRY. See Forfeiture, 
applicable to a yearly tenancy, 30. 
for non-payment of rent, implied in all leases, 72. 
for non-performance of covenants, implied in certain 

cases, 73.
when inserted in a lease executed in pursuance of an 

agreement, 98.
in leases authorized by the Court, 143. 
on assignment for benefit of creditors, 218. 
applies to breach of affirmative and negative covenants, 

454, 556.
rights of lessor under, after mortgage, 509. 
is apportionable, 510.
necessary to incur a forfeiture for breach of covenant, 

554.
form of, 555.

PUR AUTRE VIE. See Tenant—Tenancy.
PURCHASER. See Option to Purchase, 

of goods in custody of the law, 309. 
removal of goods by, 309, 336. 
of growing crops, liable for rent, 309, 310. 
of patented article, 310.
of goods from tenant, not exempt from distress, 313. 
of goods illegally distrained, acquires no title, 335. 
landlord cannot be, 335.

QUARTERLY TENANCIES. See Tenancy — Periodic 
Tenancies.

determined by notice to quit, 24, 551.
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QUARTERLY TENANCIES—Continued. 
length of notice, 24, 551. 
payment of quarterly rent, 32. 
not created by payment of rent quarterly, 34.

QUIA EUPTORES, 
statute, date of, 9. 
effect of alienation before, 9. 
effect of statute, 10, 263. 
reversion necessary to support distress, 263.

QUIET ENJOYMENT,
covenant for, implied from use of the word “demise,” 

59.
covenant for, implied in demise by deed, 70. 
covenant for, “usual1” covenant, 97.

when implied, 175, 172, 174. 
implied covenant for, extent of, 176, 177. 

in sub-lease, 176.
lawful acts of disturbance, 177, 182. 
express eovenant for, form of, 177, 178. 

effect of, 178.
persons claiming by, from or under the lessor. 177,179. 

prior lessee, 179.
person claiming by title paramount. 179.
head landlord, 180.
prior mortgagee, 181.
tax-collector, 181.
railway company, 182.
purchaser, 183.

authority to do the act complained of, 183. 
what acts amount to breach of covenant for, 183. 

obstruction of light, 184. 
causing chimneys to smoke, 184. 
giving notice to sub-lessees, 184. 
eviction, 184. 
locking doors, 184. 
giving notice of sale, 186. 

damages for breach of covenant, 186. 
injunction, 187.
eovenant for, runs with the reversion, 499.
See Statements of Claim.
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RATIFICATION. See Confirmation.
of surrender by lessee, 597.

RAILWAY COMPANIES, 
powers of leasing of, 162. 
forms of lease of railway, 734.

RECAPTION,
right of, on a rescue, 355.

RECEIVER,
right of, to distrain, 285. 
of sub-lessee, liability of, 491.

REDDENDUM, 
function of, 67.

RE-ENTRY. See Entry—Forfeiture—Proviso for Re- 
Entry.

right of, on determination, 637. 
forcible, 637.

REGISTRATION,
when necessary, 49, 167.
of attornment, not necessary, 106.
of leases under Settled Estates Act, 145, 169.
of leases for more than seven years, 167.
effect of registration, 168, 465.
priority of registration, 168.
of lease by tenant in tail, 170.
under Land Titles Act, 170.
of assignment, effect of, 465.

RELIEF,
against forfeiture for breach of covenant to insure, 

391, 582.
jurisdiction of High Court, 581. 
grounds of, 582, 585. 
covenant not to assign, 582, 586. 
covenant to pay taxes, 583. 
application for, 583. 
sub-lessee not entitled to, when, 584. 
under agreement for a lease, 584. 
right to, is a chose in action, 584. 
right to, is assignable, 584. 
breach of a doubtful covenant, 585.
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RELIEF—Continued.
where term has expired, 585. 
when refused, 582, 585. 
is discretionary, 586. 
relief after re-entry when, 586. 
terms of, 586.
effect of payment of arrears of rent, 587.
request for relief, 587.
payment of costs and arrears, 588, 589.
rights of mortgagees, 588.
stay of proceedings, 584, 589.

REMAINDER,
distinguished from reversion, 15.

REMEDIES. See Distress—Action.
REMOVAL. See Fraudulent Removal.

of goods, proviso for acceleration on, 208. 
seized under execution, 222, 309. 
reasonable time allowed for, 222, 309. 

delay in, effect of, 336. 
of straw, covenants as to, 424. 
of fixtures, 612, 615.

RENEWAL,
perpetual, right of, 125, 440. 
by tenant for life, 130. 
executor may grant, when, 139, 439. 
trustees may grant leases with covenant for, 140, 439. 
may be authorized by the Court under Settled Estates 

Act, 143.
of lease to an infant may be authorized by the Court, 

150.
of lease by an infant may be ordered by the Court, 151. 
of leases to and by lunatics, 154. 
tacit, 438.
presumption of terms, 438.
agreement for, within the Statute of Frauds, 438.
in leases under powers, 439.
damages for breach of covenant, 440.
in perpetuity, 440.
dependant covenant for, 441.



INDEX. 911

RENEWAL—Continued.
application for, time for, 441. 
fines payable on, 441, 448. 
delay in application for, 442. 
option to renew, 442. 
desire to renew, 443. 
notice necessary, 443.
covenant to pay for improvements or renew, 443, 444.
lessor’s right of election, 444, 445.
specific performance of covenant for, 444.
increased rent on, 446.
right to renew at former rent, 446.
rent fixed by arbitration, 447.
costs of renewal, 447.
costs of arbitration, 447.
Court may order renewal in pursuance of covenant, 

448.
assignee of part entitled to benefit of covenant for 

renewal, 450.
covenant for, runs with the reversion, 499. 
form of covenant for, 713, 747. 
form of covenant for perpetual, 716. 
form of indenture of, 845.

RENT. See Apportionment—Assignment—Eviction—Ac­
celeration—Payment—Execution—Distress, 

what is rent, 188, 189.
effect of payment of, in creating periodic tenancy, 25. 
covenant to pay, applicable to yearly tenancy, 30. 
recoverable by distress, 41. 
issues out of land, 41, 189.
Reddendum, rent reserved by, 67. 
when payable, 67, 198, 199. 
reservation of, to a stranger, 67. 
covenant for payment of, when implied, 68, 191. 
proviso for re-entry for non-payment of rent implied 

in all leases, 72. 
is a tenement, 85, 191.
agreement respecting, within Statute of Frauds, 85. 
agreement for reduction of rent, within the Statute of 

Frauds, 85.
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RENT—Continued.
in an agreement for a lease, should be fixed, 90. 
not recoverable under verbal lease if no entry made, 

93, 192.
covenant to pay, is a usual covenant, 97. 
quit rent, what is, 190. 
royalty payable as, 190. 
dead rent, what is, 191. 
covenant for payment of, when implied, 191. 

form of, 191.
where premises unfit for habitation, 192.
covenant for payment of, independent of covenant to
repair, 192.
payable where premises abandoned, 193. 
crop payable as rent, 193. 
covenant for payment controls reddendum, 194 

of additional rent, 194. 
of reduction of rent, 195. 
of increased rent, 195. 

abatement of rent, 195. 
interest on, when recoverable, 196. 
of premises under illegal demise, 196. 
immoral purpose of demise, 198. 
when in arrear, 198. 
payment in advance, effect of, 201. 
where payable, 201. 
tender of, in what currency, 202. 
payment by promissory note, 202.

by cheque, 203. 
by and to whom payable, 203. 
liability of lessee for, after assignment, 203. 

of assignee, 203.
assignee not liable after assignment, 203. 
payable on assignment of reversion, 204. 
assignment of, 205, 465, 511. 
right of executors to, 205, 206. 

mortgagee to, 206. 
judgment creditor to, 206. 

garnishment of, 206, 511. 
partner liable for, 207.
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RENT—Continued. 
acceleration of, 207.
assignment for benefit of creditors, arrears recoverable 

on, 211.
if distrainable goods on the premises, 213. 
additional rent payable on assignment for benefit of 
creditors, 214, 219.
arrears payable on execution against tenant, 219. 
rent accruing after seizure, 221. 
notice to sheriff of rent due, 222. 
payable when goods seized under Division Court execu­

tion, 224.
deductions from, 226.
right of tenant to set-off debt, 226.
deduction from, on sale, 228.

of taxes, 228, 381, 384. 
payable on eviction of lessee, 230.

destruction of premises by tire, 235. 
payment of in advance, effect of destruction by fire, 

236.
liability of corporation, 237. 
apportionment of, 238.

in respect of estate, 243. 
payable to tenants in common, 243. 
covenant for payment of, divisible, 245. 
limitation of actions for, 246. 
right of action for, suspended by distress, 369. 
forfeiture for non-payment of, 561. 
formal demand of, 562.
implied proviso for re-entry on non-payment of, 562. 
none payable after surrender, 592.

RENT CHARGE,
conveyance in fee, subject to, 35. 
what is, 189.

RENT SECK, 
what is, 190. 
apportionable, 246.
recoverable by distress, 251, 264, 282.

BELL—5S
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REPAIR,
covenant to, applicable to yearly tenancy, 30.

implied in Manitoba and British Columbia, 73. 
covenant to, is a “usual” covenant, 97.

effect of loss by fire on, 390. 
liability of lessor to, 400, 403, 416. 

weekly tenancy, 400. 
furnished house, 400. 
negligence, 400. 

liability of lessee to, 401. 
covenants to, 401, 402. 
fences, covenant to keep up, 401, 402. 
notice of want of when necessary, 403. 
breach of warranty as to, 403. 
covenant by lessor for repair, 404. 
covenant by lessee to repair after repair by lessor, 

effect of, 404.
covenant to repair, a continuing covenant, 405.
covenant to repair, when implied, 405.
compliance with covenant, 406.
fixtures, included in covenant, 406.
destruction by fire, effect of covenant to, 407.
negligence of lessee in causing destruction by fire, 407,

408.
rebuilding in case of fire, 407, 408.
reasonable wear and tear, 408.
exception of damage by fire, effect of, 407.
liability of lessee on eviction from part of premises,

409.
premises unfit for habitation, liability for rent, 409.
when repairs must be made, 410.
covenant to repair runs with the land, 412.
lessee liable after assignment, 412.
liability of assignee, 412.
breach of covenant to repair, 413.
notice necessary before enforcing, 413.
order for inspection, when refused, 413.
measure of damages for breach. 414.
injury caused by want of, liability for, 414, 415.
dangerous condition of premises, liability for, 416.
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REPAIR—Continued. 
injury to licensee, 418. 
injury to tenant’s goods, 418. 
notice complaining of breach of covenant, 567, 571. 
form of notice to, 789, 790.

REPLEVIN
of goods seized under Division Court execution, 225.
time allowed for after distress, 332.
in case of illegal sale, 335.
lies for illegal distress, 346.
of goods seized under illegal lease, 347.
is a bar to an action for wrongful distress, 347.
will not lie for fixtures, 347.
will not lie for irregular distress, 347.

REQUEST,
to bailiff not to remove goods, 784.
to withdraw’ distress 785.
for appraisement, 785.
for removal of distress. 786.
for extension of time, 786.
to sell before expiration of time, 786.

REQUISITES OF A TENANCY, 
corporeal tenements, 41. 
possession, 42, 473. 
reversion in the lessor, 45, 260. 
bona fide intention, 47. 
contract properly evidenced, 48. 
parties capable of leasing, 48. 
registration, 49.

RESCUE
of goods illegally distrained, 347. 
when an interference with distress, 353. 
treble damages recoverable for, 353. 
what is, 354.
right of recaption on, 355.

RESERVATION,
distinguished from exception, 62. 
of incorporeal rights, effect of, 62. 
of rent, office of reddendum, 67. 
of rent, to a stranger, 67. 
how made, 68.
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RESISTING BAILIFF, 
penalty for, 355. 
what is, 355.
vendor retaking goods sold, not a distress, 355.
when lawful, 355.
when no rent in arrear, 356.

REVERSION. See Assignee of the Reversion—Assign­
ment of the Reversion, 

none expectant on tenancy in fee simple, 12. 
in lands held by a corporation, 12. 
distinguished from remainder, 15. 
lease under seal necessary to transfer reversion of prior 

lease, 45.
reversion necessary to a tenancy, 45.
necessary to support distress, 46, 260.
not necessary in Ontario, 46, 264.
severance of, apportionment of rent on, 240, 244.
established by estoppel, 284, 262.
extinguished by death, distress after, 265.
severance of, effect of, on covenant not to assign, 466.
assignment of part of, 496.
covenants that run with the, 495.
severance of, apportionment of covenants on, 510.
assignment of, by operation of law, 519.
destruction of immediate, by merger, 609.

RIGHT OF WAY. See Easement, 
implied in a demise, 62. 
lessor entitled to select, 62.

ROTATION OF CROPS,
covenant for, applicable to yearly tenancy, 30. 
covenant for, 421.

ROYALTY. See Rent.
SALE,

of goods under distress, rights of purchasers, 309, 310.
authorized by statute, 332. 

after five days, 332. 
five clear days, 333. 
notice to be given before, 333. 
before five days, irregular, 334. 
delay in selling, effect of, 334.
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SALE—Continued.
reasonable time after five days, 334. 
postponement of, 335. 
illegal, replevin, 335.
under illegal distress, passes no title, 335, 344. 
landlord cannot purchase at, 335. 
delay in removing goods sold, effect of, 306, 336. 
form of advertisement of, 784.

SEAL. See Deed.
effect of lease under seal in transferring reversion, 45 
what leases must be under, 55, 159. 
effect of lease not under, 56, 78. 
implied covenants in lease under, 70. 
statutory lease must be under, 75. 
lease not under seal, good as an agreement for a lease, 

79.
lease of corporation must be under, 159, 237. 
when necessary in assignment of rent, 205. 
covenants not under, do not run with the land, 484, 

504.
stipulation in a lease not under, effect of assignment of, 

504.
assignment of rent, 512. 
express surrender must lie under, 593. 
agreement to surrender may be enforced though not 

under, 594.
parol agreement to surrender, effect of, 597.

SECOND SEIZURE. See Seizure—Distress, 
when unlawful, 325, 334. 
benefit of tenant, 325.
abandonment of first at request of tenant, 326. 

SECURITY FOR COSTS
in action of ejectment, 652. 
notice to find security, 652, 811. 
order for, 652.
non-compliance with order for, 653. 
form of judgment for not giving, 812.

SEIZURE,
in execution, rent payable on, 220. 
rent accruing after, 221.
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SEIZURE—Continued. 
abandonment of, 221.
goods under, are in custody of the law, 219.
notice to sheriff of rent due on, 222.
duty of sheriff on receiving notice, 223.
of goods of third persons by sheriff, 223.
goods under, when in custody of the law, 305, 306, 307.
complete, 307, 322, 323.
undertaking to deliver goods under, 307.
of goods of boarders and lodgers, 311.
how made, 322.
constructive, 322.
of some goods in the name of all, 323. 
actual, 322, 323.
leaving a man in possession, 324. 
of exempted goods, 324. 
excessive, 324.
giving notice of, to tenant, 324. 
second, unlawful, 325. 
impounding, 326.

SETTLED ESTATES, 
what are, 142.

SETTLED ESTATES ACT,
tenant for life, powers of leasing under, 36, 130. 
lease under, requirements of, 131. 
effect of leases under, 144, 132. 
invalid lease under, good as an agreement for a lease, 

134.
leases authorized by the Court under, 141. 
what are settled estates, 142.
conditions to be observed, in leases authorized by the 

Court, 142.
lease of mines under, 143. 
lease under, must be registered, 145. 
application under, procedure, 145. 
registration of leases under, 145, 169, 
forms of leases under, 718, 719. 
notice to tenants to pay rent, 800.

SETTLEMENT, 
what is a, 142.
leases not authorized by, 145.
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SET-OFF. See Counter-claim.
right of tenant to act-off debt against rent, 226, 230. 
of damages on distress for rent, 230. 
right of distress limited or extinguished by, 339. 
of debt, effect of in action for double value, 344. 
form of notice of, 784.

SEVERANCE. See Reversion—Assignment.
SHERIFF,

notice to, of rent due, on seizure by, 222, 786.
duty of, on receiving notice, 223.
liable in damages, 223.
notice by, to executh n creditor, 787.

SHORT FORMS. See Short Forms Act—Statutory Lease 
—Assigns, 

of covenants, 73. 
directions for using, 74. 
names may be used for lessee and lessor in, 74.
Act respecting, 74. 
heirs and executors named in, 74. 
effect of covenant not according to, 75. 
of leases, must be under seal, 75 

SHORT FORMS ACT. See Covenant, 
lease under, must be by deed, 75. 
reference to, what sufficient, 75, 178. 
directions for using, 74. 
form of lease under, 57. 
effect of covenants under, 74, 75. 
effect of addition to statutory covenant, 75. 
assigns, when named, 74, 76. 
words of introduction of covenants, 76.

SNOW FENCES ACT,
right to deduct expenditures under, from rent, 229, 

385.
SPECIFIC PERFORMANCE. See Agreement for a 

Lease—Statute of Frauds, 
of agreement for a lease in equity, 80. 

when decreed, 83.
requirements of Statute of Frauds, 85, 86. 
names of the parties, 86.
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SPECIFIC PERFORMANCE—Continued. 
description of the premises, 87. 
beginning and length of term, 88. 
amount of rent reserved, 90. 
special terms, 90. 
signature, 91.
part of performance, effect of, 91. 
payment of increased rent, 92.
possession taken of part of demised premises is suf­

ficient part performance, 94.
draft lease unsigned, 95. 
jurisdiction of Court discretionary, 96. 
“self-contained” agreement, 96.
“usual” covenants, 96. 
of an agreement to assign the term, 463. 

surrender, 594. <
STATEMENTS OF CLAIM, 

for rent, 816.
for rent and royalty, 816.

defence to, 817. 
for use and occupation, 818. 
for double rent, 818. 
for double value, 819, 825, 832. 
for waste, 820, 821. 
for breach of covenant to repair, 821. 
for not delivering up fixtures, 821. 
for breach of covenant for quiet enjoyment, 822. 
by lessor against assignee, 823.

executor of lessee, 823. 
by lessee against assignee, 824. 
by executor of lessor, 824. 
by assignee of lessor, 825. 
to recover possession and double value, 825.

on forfeiture, 826. 
for mesne profits, 826, 828.
to recover possession where tenancy expired, 828, 829. 
for taking excessive distress, 830. 
for refusing to restore goods distrained on a tender of 

the rent, 830.
for distraining beasts of the plow, 831. 
for distraining twice for same rent, 831.



INDEX. 921

STATEMENTS OF CLAIM—Continued.
for distraining where no rent due to recover double 

value, 832.
for not selling for best price, 832.
for selling without notice, 833.
for treble damages for pound breach. 833.
in replevin, 833.

STATEMENTS OF DEFENCE, 
to action for rent and royalty, 817. 
replevin, rent in arrear, 834."
Statute of Limitations, 834.
Statute of Frauds, 834.

STATUTE OF FRAUDS. See Memorandum—Specific 
Performance.

tenancy at will under, 21, 54. 
requirements of, 54.
what leases must be in writing under, 54. 
agreement for a lease within, 83. 
agreement respecting rent within, 85. 
agreement for furnished lodgings within, 84.

•ease of incorporeal hereditaments within, 85. 
memorandum required by, 85, 86. 
part performance, effect of, 91. 
verbal agreement for less than three years, 93. 
attornment of mortgagor to mortgagee, 103. 
assignment of lease, 471. 
express surrender, 593.

STATUTE OF LIMITATIONS. See Limitation of 
Actions.

Title acquired by, estoppel under, 119. 
effect of payment of taxes on the running of, 388. 

STATUTE OF USES,
possession transferred by, 43. 
operation of, 64.

STATUTES. See Titles of Particular Acts—Table of 
Statutes.

Imperial, in force in Canada, 1.
Quia Emptorcs, 10. 
of Westminster III., effect of, 10.
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STATUTES—Continued, 
of Gloucester, 18.
Settled Estates Act, 36.
Settled Land Act, 36.
Statute of Uses, 43.
Statute of Frauds, see, 54.
13 Elizabeth, ch. 10, 164.

STATUTORY LEASE. See Short Forms, 
form of, 57, 676.
Act respecting, 74.
directions for using, 74.
names may be used for lessee and lessor in, 74.
heirs and assigns named in, 74.
effect of covenant not according to, 75.

STRANGERS,
goods of, exempt from distress, 313, 315. 
may dispute landlord’s title, 315. 
goods of, exempt from distress by mortgagee, 315. 
goods of, exempt from distress after removal from 

premises, 278, 353.

STRAW. See Cultivation.

SUBINFEUDATION, 
nature of, 10. 
abolished, 10.

SUB-LEASE. See Covenant not to Assign, Assignment, 
agreement for a lease for life, 37. 
distinguished from assignment, 46, 469, 470. 
for whole term amounts to assignment, 204, 261, 470. 
distress under, 261. 
by yearly tenant, 261.
is not a breach of a covenant not to assign, 456, 469.
mortgage by, 474.
last day of the term, 476.
mortgagee of, liability of, 490.
determined by expiration of head-lease, 530.
form of, 738.
form of mortgage by, 768.
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SUBLESSEES,
not liable to action for rent due to head-lesaor 204 

490.
goods of, liable to distress, 204, 261, 313. 
liability of, 490.
not entitled to relief against forfeiture of head-lease 

584.
rights of, on surrender of head-lease, 590. 
liability of, on surrender, 591. 
cannot surrender to head-lessor, 594. 
liability of, after merger, 609. 
lights of, to emblements, 629. 
overholding, effect of, on double value, 634.

SUBSIDENCE,
lessee of mine, liable for, 61.

SUFFERANCE, TENANCY BY. Sec Tenancy by Suf­
ferance, Tenant.

SUMMARY PROCEEDINGS TO RECOVER POSSES­
SION. See Overholding Tenants, 

style of, 639. 
application to judge, 639, 
appointment, 640. 
notice to tenant, 640. 
demand of posaession, 640. 
service of papers, 641 
enquiry in, 641. 
witnesses in, 641. 
by mortgagee, 642. 
without colour of right, 642, 
wrongful refusal, 643.
notice complaining of breach of covenant causing 

forfeiture, 643.
apply to determination of tenancy by forfeiture, 644. 
right of assignee for creditors to intervene, 644. 
order f(,r possession, 645, 807. 
appeal from order, 645. 
costs of, 645,
proceedings before justices, 646. 
forms of, 802.
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SUNDAY,
distress made on, illegal, 268.

SURRENDER,
power of court to authorize renewal on, 143. 
when infants may, 149. 
of leases to lunatics, 154, 
distress after, 262, 592, 606. 
distinguished from release, 590. 
effect of, 590.
rights of third parties on, 590. 
liability of sub-lessees on, 591. 
no rent accrues after, 592. 
express, must be by deed, 593. 
who may make, 594.,
lessee surrendering must be in possession, 594. 
sub-lessee cannot surrender to head-lessor, 594, 
agreement to surrender may be enforced though not 

by deed, 594.
agreement to purchase, when it operates as surrender, 

594, 599.
cancellation of lease, not a, 595.
grant of new lease that is void, 595, 597, 601.
reference to arbitration, not a. 596.
award of arbitrators, not a, 597.
ratification of, by lessee, 597.
pleading an express surrender, 597.
parol agreement for, altered position on faith of, 597.
for purpose not carried out, 597.
agréments between tenants not a, 598.
in North-West Territories, 598.
pleading surrender to third party, 598.
by operation of law, 599.
acceptance of new lease, 595, 597, 599, 601, 605.
new lease must pass an interest, 599.
increase or reduction of rent, 600.
relinquishment of part, 600.
new lease of part to third person, 600.
of tenancy in fee to the Crown, 600.
of lease, rights of mortgagee, under, 600, 607.
delivery and acceptance of possession, 601.
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SURRENDER—Continued.
evidence of acceptance of possession, 602. 
entering to repair, 603. 
re-letting, 603. 
acceptance of key, 603, 604. 
abandonment of possession, 604. 
invalid notice to quit, when a surrender, 605. 
conveyance to lessees to defraud creditors is a sur­

render, 605.
lessee taking lease from third person, 605. 
on assignment for benefit of creditors, 606. 
dissolution of partnership, 606. 
forms of, 847, 848.

SUSPENSION OF RIGHT OF ACTION, 
by distress, 369. 
by reference to arbitration, 577.

SUSPENSION OF RIGHT TO DISTRAIN, 
by tender or payment, 337. 
by negotiations to purchase reversion, 338. 
by acceptance of promissory note, 202, 338. 
by agreement not to distrain, 339. 
by garnishment of rent, 339. 
by set-off of debt, 339. 

damages, 340.
TAXES,

covenant for payment of, when implied, 72.
“usual” covenant, 97. 

proviso for acceleration of payment of, 217. 
deduction of, from rent, 228, 381, 384. 387. 
goods seized for, are in the custody of the law, 309. 
when landlord liable for, 373. 
municipal corporation as landlord, 373. 
under lease in perpetuity, 373, 387. 
when tenant liable for, 373. 
tenant liable in first instance, 374.
Assessment Act respecting, 374.
when payable, 374, 383.
goods liable for, 374, 375.
where distress may be made for, 374, 375.
whose goods liable for, 374, 375.
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TAXES—Continued.
liability of assignee for creditors, 376. 
goods exempt from distress for, 376. 
distress for, before due, 376. 
tenant liable for, if assessed, 377. 
goods seized for rent cannot be seized for taxes, 377. 
covenant for payment of, 377. 
for local improvements, 378. 
special rate, 379. 
drainage taxes, liability for, 379. 
costs of abating nuisance, 379, 386. 
outgoings, 380. 
sanitary drains, 381. 
where lessee not assessed, 381. 
for year in which lease is made, 382. 
lessee buying at tax sale, 382. 
forfeiture for breach of covenant to pay, 383. 
assigns liable for if mentioned, 384. 
tenant for life, liability of, 384. 
covenant to pay is a “usual" covenant, 384. 
costs of employing night watchman, liability of land­

lord for, 385.
costs of snow fences, liability of landlord for, 385. 
taxes for abatement of nuisance, 379, 386. 
deduction of, from rent, when it should be claimed, 

387.
damages against landlord when goods of tenant are dis­

trained for, 388.
effect of payment of, on Statute of Limitations, 388,

668.

TENANCY. See Freehold Tenancies—Leasehold Tenan­
cies—Periodic Tenancies—Yearly Tenancies—Ten­
ancy at Will, 

definition of, 5. 
freehold and leasehold, 5. 
in fee simple, 6. 
in tail, 12. 
for life, 12.
for recurring periods, 23. 
at will, 20.
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TENANCY—Continued. 
monthly tenancies, 23. 
quarterly tenancies, 23. 
weekly tenancies, 23. 
yearly tenancies, 23, 25. 
for a fixed term, 34. 
between mortgagee and tenant, 100. 

mortgagor, 102.

TENANCY AT WILL, 
how created, 20.
Statute of Frauds, 21. 
under agreement for a lease, 21. 
may become a periodic tenancy, 22. 
modes of determination, 22, 530. 
determined by death, 22, 530. 

assignment. 22. 
any act inconsistent with, 22. 
demand of possession, 22, 535. 
a mortgage of the premises, 23. 

distress after termination of, 271. 
rent payable on determination, 537. 
accrual of right of entry under, 600. 
deemed to be determined in one year from commence­

ment, 660.
action to recover possession, 660. 
limitation of actions under 660.

TENANCY BY SUFFERANCE, 
nature of, 38.
notice to quit not necessary, 39, 527.
how determined, 39, 527.
may become tenancy at will, 39.

TENANCY FOR A FIXED TERM,
distinguished from other tenancies, 34. 
notice to quit not necessary to determine, 34. 
always arises by express agreement, 34. 
lease in perpetuity, 35. 
determinable with a life, 35. 
alternative terms, 35.
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TENANCY FOR LIFE. See Tenant for Life, 
nature of, 12, 35.
tenancy for a term determinable with a life, 35. 
is a freehold estate, when, 35, 36. 
agreement for, 37. 
of another, 38. 
in futuro, how created, 64. 
determination of, 530. *

TENANCY IN FEE SIMPLE, 
alienation of, made lawful, 10.

in mortmain prohibited, 11. 
no reversion expectant on, 12. 
may be surrendered to the Crown, 600.

TENANCY IN TAIL, 
nature of, 12. 
reversion expectant on, 12. 
abolished in Nova Scotia and New Brunswick, 12.

TENANCY pur autre vie, 
determination of, 530. 
presumption of death, 530. 
production of cestui que vie, 530. 
overholding tenant a trespasser, 534.

TENANT. See Joint Tenant—Tenancies, 
definition of, 5.
for life, powers of leasing, 36, 128.
for life of another, when a trespasser, 38.
by sufferance, power of leasing, 38, 137.
by sufferance liable for use and occupation, 40.
in fee simple, powers of leasing, 124.
in common, powers of leasing of, 125.
joint, power of leasing of, 125.
in dower, power of leasing of, 130, 131.
by the curtesy, power of leasing of, 131.
for years, power of leasing of, 137.
from year to year, powers of leasing of, 137.
at will, power of leasing, 137.

TENANTS AT WILL. See Tenancy, 
liability of, for waste, 395, 396. 
entitled to emblements, 629.
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TENANTS BY THE CURTESY, 
powers of leasing of, 131. 
liable for waste, 394.

TENANTS FOR LIFE. See Tenancy for Life.
agreement for a lease by, how far enforceable, 84. 
powers of leasing of, at common law, 128,129. 
lease by, incapable of confirmation by remainderman.

129.
power to sell by, includes power to lease, 129. 
power of leasing of, under Settled Estates Act, 130.

on application to the Court, 133. 
liability of, for taxes, 384. 
insurance effected by, 389. 
liable for waste, when, 395. 
determination of leases by, 529. 
entitled to emblements, 629.

TENANTS FOR YEARS, 
powers of leasing of, 137. 
determination of leases by, 530.

TENANTS IN COMMON, 
powers of leasing of, 125. 
rights of, in respect to rent, 243, 511. 
distress by, 281.
when liable for use and occupation. 366. 
liable for waste, 395. 
may maintain separate actions, 511. 
acquiring title by possession, 663.

TENANTS IN DOWER. See Dower, 
powers of leasing of, 130,131. 
liable for waste, 394.

TENANTS IN FEE,
may surrender to the Crown, 600. 
powers of leasing of, 125.

TENANTS IN TAIL,
powers of leasing of, 126. 
after possibility of issue extinct, 128. 
leases of lands of lunatic, 157. 
registration of leases by, 170. 
determination of leases by, 529.

BEIX—60
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TENDER,
extinguishes right of distress, 337. 
what is a valid, 337. 
to bailiff, 337. 
to servant of bailiff, 337. 
under protest, 337. 
before and after distress, 337. 
after warrant issued and before seizure, 338. 
demanding receipt on, 338. 
effect of, in actions for irregular distress, 348, 349. 

TERM,
beginning and length of, must be specified in agree­

ment for a lease, 68.
TERM OF YEARS. See Leasehold Tenancies, 

originally not an estate, 16. 
nature of, 14. 
history of, 16. 
is an estate, 18. 
chattels real, 18.
beginning must be specified, 64, 84. 
duration of term, how reckoned, 66. 
alternative terms, 67. 
tenant for a, powers of leasing, 137.

TIMBER. See Waste.
exception of, effect of, 63.
cutting down, 397.
covenant against cutting, 398.
cutting timber on wild lands, 397, 420.

TIME,
when laws of England were introduced in Canada, 1. 
allowance for removal of goods sold under execution, 

222, 309.
apportionment of rent in respect of, 238.
when distress may be made, 266.
for removal of goods sold under distress, 309, 310.
allowance for replevin of goods distrained, 333.
for sale after distress, 333.
the essence of contract to purchase, 429.
for application for renewal, 441.
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TIME—Continued.
of determination of tenancy for years, 528. 
for serving notice to quit, 537. 
for removal of fixtures, 626.

TITLE PARAMOUNT. See Quiet Enjoyment, 
eviction by, 234.

TRADE,
tools of. exempt from distress, 296, 300. 
goods delivered in the way of, 302. 
covenant against carrying on, 426, 427. 
affecting insurance, 427.

TRADE FIXTURES. See Fixtures.

TREBLE DAMAGES. See Damages.

TREES. See Waste—Timber, 
covenant for protection of, 422.

TRESPASS,
lessee cannot maintain, before entry, 174. 
lies for impounding goods in whole house, 329. 
lies for delay in selling goods distrained, 334. 

removing goods sold, 335.

TRESPASSER, See Tenant.
tenant for life of another, when a, 38. 
tenant of the Crown, when a, 39.

TRUSTEES,
powers of leasing of, 137.
power to sell includes power to lease, 139.
indemnity of, 140.
of religious bodies, powers of leasing, 140. 
may distrain, 141.
guardian of infant cannot grant leases, 141. 
court may vest powers of leasing in, 144.

UNDERTAKING,
to deliver goods seized, effect of, 307, 309.

- giving, re-taking after, 357. 
form of, 785.
not to distrain, form of, 788.
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USE. See Cultivation—Nuisance, 
of goods distrained for rent, 329. 
implied covenant for proper use of premises, 420. 
cutting timber on wild land, 420. 
covenant as to cultivation, 421. 
protection of trees, 422. 
for immoral or illegal purposes, 426. 
for carrying on trade, 426. 
for selling liquor, 426. 
trade affecting insurance, 427. 
reasonable use, 427. 
for private dwelling, 427. 
boring for oil, 428. 
trade that is a nuisance, 428. 
liability of landlord and tenant for nuisance, 428.

USE AND OCCUPATION,
tenant by sufferance liable for, 40, 363.
presumption of agreement for, 363.
overholding tenant, liable for, 363, 636.
compensation for cannot be recovered by distress, 363.
presumption of agreement may be rebutted, 364.
who may bring action for, 364, 365.
tenant in common, 366.
under mistake of title, 366.
actual entry necessary, 366.
executors liable for, 367.
lessee liable after giving up possession, 367.
compensation for accrues from day to day, 368.
on eviction by title paramount, 368.
executors may sue for, 368.
mortgagee when entitled to, 368.
liability of corporation for, 369.
right of action for, suspended by distress, 369.
measure of damages for, 370.
estoppel in action for, 370.
judgment in replevin not a bar to action for, 371.
proof of demise, effect of, 371.
under agreement for a lease, 372.
apportionment of compensation for, 372.
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USUAL COVENANTS,
in an agreement for a lease, 96, 97.
to pay rent, 97.
to pay taxes, 97, 384.
to repair, 97.
for quiet enjoyment, 97.
covenant not to assign is not a “usual" covenant, 97. 
proviso for re-entry when usual, 98.

VERBAL LEASE. See Lease—Agreement for a Lease, 
not enforceable without entry, 56, 173.

VOID LEASE. See Lease.
WAIVER,

of exemptions, 301.
of notice of distress, 331.
of breach of covenant to insure, 391.
of breach of covenant not to assign, 463, 579.
of notice to quit, 545.
of breach of covenant to repair, 572.
of forfeiture, 575.
effect of acquiescence, 575.
knowledge necessary, 575.
acts amounting to, 576.
demand of rent, 577.
distress for rent, 577.
continuing breaches, 578.
after election to forfeit, 579.
after action brought, 579.
by pleading, 580.
operation of, 580.
extends only to breach actually waived, 581.
of execution, 581.
no waiver after entry, 581.
of disclaimer, 610.
of right to double value, 635.

WARRANT. See Distress Warrant.
of distress, written, not necessary, 319. 
effect of, 319. 
forms of, 778.
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WARRANTY,
distinguished from covenant, 68. 
as to drains, landlord liable on, 69, 403.

WASTE,
what is, 393, 396. 
voluntary and permissive, 393. 
equitable, 393.
without impeachment of, 393, 394. 
meliorating, 394.
tenant liable for voluntary, 394, 395.
to keep down annuity, 394.
by tenants in common, 395.
by tenants for life, 394, 395.
by guardians, 394.
by tenants at will, 395.
test of, 396.
cutting timber and trees, 397. 
tapping sugar trees, 398. 
covenant against, 398. 
alterations, 398. 
remedies for, 399.
cutting timber on wild land, 397, 420.

WAY. See Right of Way.
right of, implied in a demise, 62. 
lessor has right to select, 62.

WEEKLY TENANCIES. See Periodic Tenancies, 
determined by notice to quit, 24, 551. 
length of notice, 24, 551. 
payment of weekly rent, 32. 
liability of lessor to repair, 400.

WILD LAND,
cutting timber on, 397, 420. 
limitation of actions for possession of, 659.

WILL. See Tenancy at Will.
powers of leasing contained in a, 138.
Act respecting, 521.
devise of land passes leaseholds, 521.
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WINDING UP,
rent payable on, 217.
effect of lex loci contractu», 217.

WRITING. See Statute of Frauda, 
what leasea must be in, 54.
agents authority to make agreement for a lease need 

not be in, 87.
notice to sheriff need not be in, 226. 
notice to bailiff must be in, 226. 
warrant to distrain, need not be in, 319. 
notice of distress must be in, 330. 
assignment of lease must be in, 471. 
agreement to assign must he in, 472. 
express surrender must be in, 593. 
disclaimer, when it must be in, 611. 
acknowledgment to save statute from running must be 

in, 673.
WRIT OF SUMMONS. See Ejectment, 

to recover possession, form of, 809. 
endorsement of, 809.
affidavit of service of, when possession vacant, 810.

WRONGFUL DISTRESSES. See Illegal—Irregular- 
Excessive, 
kinds of, 340. 
illegal distress, 340, 341. 
irregular distress, 341. 
excessive distress, 341.
See Statements of Claim.

YEARLY TENANCIES, 
how they arose, 25. 
effect of payment of rent, 25, 27. 
effect of power of re-entry without notice, 26. 
determined by notice to quit, 24, 538. 
length of notice, 24, 538. 
payment of rent under void lease, 27.

an agreement for a lease, 28, 77, 78. 
terms of former lease continued, 29. 

applicable to, 30. 
inapplicable to, 30.
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YEARLY TENANCIES—Continued.
payment of rent with reference to a yearly holding, 31. 
presumption of yearly tenancy, may be rebutted, 31. 
presumption as to terms may be rebutted, 32. 
agreement for a lease for life in, 37. 
may be implied where no rent is paid, 56. 
implied under invalid lease, 78, 79.

agreement for a lease, 77. 
when distress may be made in, 269. 
after a term for broken period, 539. 
beginning of term, 539. 
disclaimer in, need not be in writing, 611. 
right to emblements under, 629. 
limitations of actions under, 660. 
deemed to be determined at end of first year, when, 660.
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