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THE MARRIAGE LAWS.—No. IIL

The articles of capitulation, drawn up at
the time of the cession of Canada, lie at the
very root of the question we areé now ap-
proaching. Upon them was based, and in
view of them is to be construed, all the sub-
sequent legislation of the Home and the
Colonial Governments in regard to the reli-
gious privileges of the Roman Catholic clergy
and population. It is laid down by Lord
Mansfield in the famous case of Campbell v.
Hall, Cowp. 204, * That the articles of capitu-
lation upon which the country is surrendered,
and the articles of peace by which it is ceded,
are sacred and inviolable according to their
true intent and meaning,” p. 208.

Now among the articles of capitulation,
relevant to the question in hand, demanied
by De Ramsay, in command of the Town of
Quebec, and acceded to by Admiral Saunders
and General Townshend, on Sept. 18, 1759,
is the following :-—* That the exercise of the
Catholic and Apostolic and Roman religion,
shall be maintained, and that safeguards shall
be granted to the houses of the clergy and to
the monasteries, particularly to his Lords!.xip
the Bishop of Quebec, Who, animated with
zeal for religion and charity for the people of
his diocese, desires to reside in it constant-ly,
t6 exercise freely and with that decency which
his character and the sacred offices of the
Roman religion require his episcopal authority
in the town of Quebec, whenever he shall
think proper, until the possession of Camd.a
shall be decided by a treaty between their
wost Christian and Britannic Majesties. ”

Whereto the response was :-——* The free exer-
cise of the Roman religion is granted, likewise
safeguards to all religious persons, as well as
to the Bishop, who shall be at liberty to come
and exercise, freely and with decency the
functions of his office, whenever he shall think
proper, until the possession of Canada shall
have been decided between their Britannic and
most Christian Majesties.” Art. VI '

It will be observed that this article is to be
regarded as merely provisional, and we find
very important modifications in the terms
granted, when the final articles of capitulation
were concluded at Montreal, on September 8th,
1780, between Major-General Amherst and the
Marquis de Vaudreuil, Governor of Canada.
During the interval, Laval, Bishop of Quebec,
had died—a fact which explains the provisions
of some of these final articles, which we now
proceed to cite, so far as necessary for our
purpose :— )

“ The free exercise of the Catholic apostolic
and Roman religion, shall subsist entire, in
such manner that all the states and the people:
of the towns and countries, places and distant
ports, shall continue to assemble in the
churches and. to frequent the sacraments, as
heretofore, without being molested in any
manner, directly or indirectly; these people
shall be obliged by the English Government,
to pay their priests the tithes and all the taxes
they were used to pay under the Government
of His most Christian Majesty.—Granted as
to the free exercise of their religion. The
obligation of paying tithes to the priests will
depend on the King's pleasure.” Art. XXVIL

“The Chapter, Priests, Curatesand Mission-
aries, shall continue with an entire liberty,
their exercise and funotion of cures, in the
parishes of the towns and countries.— @ran-
ted.” Art. XXVIIL

“The Grand Vicars, named by the Chapter
to administer to the diocese during the
vacancy of the Episcopal See, shall have
liberty to dwell in the towns or country
parishes, as they shall think proper. They
shall at all times be free to visit the different
parishes of the diocese, with the ordinary
ceremonies, and exercise all the jurisdiction
they exercised under the French Dominion.
They shall enjoy the same rights in case of
the death of the future Bishop, of which
mention will be made ip the following article.
— Granted, avcept what regards the following
article.” Art. XXIX.



169—Vol. IIL]

LOCAL. COURTS & MﬁNICIPAL GAZETTE.

[November, 1867

-4 1f by the Treaty of Peace, Canada should
remain in the power of His Britannic Majesty,
His most Christian Majesty shall' continue to
name the bishop of the colony, who "shall
'xlways be of the Roman Communion, and
under whose authority the people shall exer-
cije the Roman rcligion.—Refused.”  Art.
XXX

“The Bishop shall, in case of need, estab-
lish new parishes, and provide for the re-
Lyilding of his cathedral and Episcopal palace,
&a, and exercise all the jurisdiction which
his predecessor exercised under the French
Dominion, save that an oath of fidelity or a
promise to do nothing contrary to His Britannic
Majesty's service, may be required of him.—
Z‘le‘s article is comprieed under the foregoing

- (sous le précident).”  Art. XXXIL

The French and Canadians shall continue
to be governed according to the custom of
Paris, and the laws and usages established for
this country, &c. &c.—They become subjects
of the King.” Art. XLIL

By the Treaty of Paris (Feb. 10th, 1763)
‘Canada was secured to the British Crown, and
by anticle Four of that Tredty the following
Jimited undertaking was entered into on the
part of Geo. 1IT.:—* His Britannic Majesty
agrees to grant the liberty of the Catholic
rqhglon to the inhabitants of Canada: He
will consequently give the most precise and
most effectual orders that his new Roman
Catholic subjects may profess the worship of
their religion, according to the rites of the
Rewan Catholic Church, as far as the laws of

G'reat Britain permit.”’

' The Royal Proclamation of the 7th October,
of the same year, contains nothing that par-
i;\cularly affects the question under discussion,
and it was moreover revoked and annulled by
the first legislative enactment relating to
C‘anada., known as *‘ The Quebec Act.” This
Statute (14 Geo. IT. cap. 83, 1774) entitled
* An act for making more effectual provision
for the governmert of the Province of Quebec,
n North Axtierica,” in its chief parts is to be
found among the Tmperial Enactments, collec-
ted at the beginning. of the Consolidated
Statutes of Canada, p. x. At present we
refer specially to the 5th section which is of
abx&mg significance, and may be regarded as

- t.he very charter which seenres and defines

the liberties of the Roman Catholic population
of this country. =it carries out precisely the
above—cxted provision of the Treaty of Paris,

.and extends in its scope beyond the conces-

sions of the several articles of capitulation in
recognizing and ascertaining the religious
rights and privileges of priests and people.
“And for the more perfect security and ease
of the minds of the inhabitants of the said
Province, it i3 hereby declared, that His
Majesty’s subjects, professing the religion of
the Church of Rome, of and in the said Pro-
vince of Quebec, may have, hold and enjoy,
the free exercise of the religion of the Church
of Rome, subject to the King's supremacy,
declared and established by an act, made in
the first year, of the reign of Queen Elizabeth,
over all the dominions and countries which
then did, or thereafter should belong, to the
Imperial Crown of this realm ; and that the
clergy of the said Church may hold, receive
and enjoy their accustomed dues and rights,
with respect to such persons only as shall
profess the said religion,” 14 Geo. IIL cap.
88, sec. 5. By sec. 8, all the Canadian sub-
jects, as to their property and possessions
and civil rights were explicitly placed, or re-
placed, as some will have it, under the old
French system of laws which obtained before
the conquest, therein called the laws of
Canada — which system was subject however
to displacement when in conflict with their
paramount duty of allegiance and subjection
to the Crown and Parliament of Great Britain,
and subject also to modification by the colonial
authorities.

The next Imperial Act (31 Geo. IIL. cap. 31:
1791; Con. Stats. Can. p. xv.) provides for
the separation of the Province of Quebec and
the establishment thereout of the Provinces of
Upper and Lower Canada, gives the two local
legislatures thereby formed, the right to vary
or repeal any existing laws, statutes and ordi-
pances; and in sec. 35, specially preserves
intact the privileges of the clergy of the Church
of Rome, as provided for in the Quebec Act.
In the words of Mr. Pitt, the intention of the
framers of this act was * to continue the lawe
then in force in Quebec—unless the assembly
of each Province chose to alter them.” In
Lower Canada this was not done, but in
Upper Canada, where the population was
composed of English-speaking emigrants,
settlers and natives, this right was exercised
on the very earliest opportunity. By P. 5.
U. C. 82 Geo. III. cap. 1: 1792; the Uppe"
Canadian Parliament abolished the authority
of the old *“ Laws of Canada,” and declared
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that in all matters of controversy relative to
property and civil rights, resort shonld be had
to the English Laws, as the rule for the
decision of the same. Nene of the ordinances
saved by sec. 4 of this act, related to other
than mercantile wmatters. Sec. 6 provides
that * Nothing in this act shall vary or inter-
ferc with, or be construed to vary or interfere
with any of the subsisting provisions respect-
ing ecclesiastical rights or dues within this
Province.” Sce Con. Stats. U. C. cap. 9, pre-
amble.

DIVORCES IN THE UNITED STATES.

It is almost impossible to conceive a more
frightful picture of national depravity, than is
pourtrayed in the following notice of a divorce
casein one of the Western States, It is taken
from a New York paper:—

“ The ‘easy divorce’ business is being brought
every day nearer and nearer perfection in the
West. In Cincinnati, the other day, a man got
a divorce without his wife’s knowledge, upon a
simple statement in his petition that she repre-
sented herself to be 32 years of age, at the time
of her marriage, when she was in reality over 40,
and that she was ‘a common scold” No papers
were ever served upon her, and the necessary lega]
notice was published in a Price Current, or other
paper of that class which no woman ever sees,
Her character, too, was faultless, and she had a
child 14 months old, and the sole apparant mo-
tive of the husband was the desire to marry
another woman, In this case the attorney, in
person, supplied whatever proof was needed to
make out the case, and appears to belong to a
class of ‘divorce lawyers’ who absolutely live
by perjury and fraud. Wehave not as yet begun
to see the effect on society of our present divorce
laws, or of the moral condition of the legal condi-
tion of the legal profession in some of our large
cities; but if something be not speedily done by
way of reform, the next generation will both see

them and feel them. It may not be expedient to

make men live with women they do not like, but
no society can with impunity suffer men to change
their wives as often as they please, and leave their
children unprovided for in the arme of those
whom they abandon. Any community which,
by its legislation, offers scoundrels facilities of
this kind for their scoundrelism, deserves to suf-
fer, and all friends of pure manners have the con-
solation of knowing that it will suffer. No good
breed of men or women ever yet grew up in 8
country in which marriage was lightly dissolved.
Men who shine in either war or peace have to be
produced in homes, and homes rapidly disappear

in regions where husbands can get rid of their
wives by paying fifty dollars to a knavish attor-
ney. First the scamps do it, and then the honest
men, being used to seeing it done by the scamps,
lose their horror of it, and laugh over it, and
finally they do it themselves, and the public
ceases to look on it as a wrong, and then the
children grow up to regard marriage as a simple
mode of gratifying a temporary passion, afld their
mothers as eimply the instruments of their physi-
cal procreation.”

We may all be thankful that such a state of
things could not happen in our midst. "The
indignant remarks which conclude the extract,
come too late to be of much service where such
a law has once been established, but not too
late to act as warning to those who pin their
faith upon the libertinism (falsely called
freedom) of our neighbours to the south of us.

p—

SELECTIONS.

TRIAL BY JURY.
(Continued from page 152.)

A word concerning trial by jury in the
British colonies and dependencies. Some of
them possess the system, others donot. Those
which have it are, generally speaking, ‘the
most peaceful and flourishing, but the subject
is too lengthy for more than a passing remark,
on account of savage races of men being mixed
up with the white inhabitants in questions
concerning land, &c., as in New Zealand, the
Cape of Good Hope, &c. The subject of trial
by jury in foreign countries does not admit of
detail on ‘account of the limits prescribed to
the essay. Neither does this branch of the
question affect the arguments concerning the
institution in Great Britain. The civil or Ro-
man law, in fact, the institutes of Justinian,
to this day, furnish the basis of legislation .to
continental Europe. In England, the protec-
torate of the common law has raised an im-
passable barrier to the invasive spirit of the
civil or Roman law. Trial by jury, iv is true,
does exist in many European nations; but
they have at the same tirne many other laws
which take away from its value. In France,
for example, the ‘‘loi de suspect” enables a
man to be arrested, imprisoned, or {ransported,
merely at the discretion of the authorities, if
they sua{"ect he may intend to commit any act,
which they might not approve of. ~‘Tu Ger--
many, Italy, the United States, &c., the violent
agitation which led to the recent wars, pro-
duced many acts of lawlessness: and, oppres-
sion. It is useless, in a short éssay like this,
to allude to trials by jury in such- countries.
It is to be hoped that if pesce continue, the
inhabitants of these. countries will seek to
work out more carefully the principle of tnsl
by jury, which is the *keystone of I}rmsh
liberty?* It is true that in Great Britain and
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Ireland, when an Act of Parliament suspends
the Habeas Corpus Act, persons can be de-
tained in prison without being tried and con-
victed; but this measure is in force for a
limited period only, and in the disturbed part
of the kingdom mentioned in the Act of sus-
pension. Moreover, the representatives of the
people in the House of Commons would never
sanction the suspension of the Habeas Corpus
Act, were it not necessary for the safety of
the realm. It may be as well to explain to
the general reader, that habeas corpus is the
name of a writ, by which every person who is
imprisoned before trial, &c., may demand to
be brought before some competent court, that
he may be either convicted or liberated.

- Respecting the beneficial influence of trial
by jury on the public, as a national institution
—politically, socially, morally—the preceding
part of our essay sufficiently 'explains the
political branch of this subject. We shall
now proceed to the consideration of the bene-
ficial influence of the institution.

1. The beneficial influence of trial by jury
on the judges must be evident to every person
who has considered the subject in the spirit
of a free-born Briton. It is an old proverb
‘‘that two heads are better than one.” Solo-
mon, the wise man, has written—not once
_but twice—that *“in the multitude of coun-
sellors there is safety.” The strain upon the
intellectual faculties of the judges if they were
to unite the functions of judges and jurors,
.would be undesirable for many reasons. The
value of the division of labour is acknowledged
in most pursuits, and itis not improbable that
if the minds of judges were continually over-
taxed, they would not be able to follow all
the facts of the multifarious causes brought
before them with the same energy as jurymer,
whose minds would be less fatigued. Then
again, there is the responsibility. Twelve men
who can share it between them, are less
troubled by the weight of it than one or two
men who have to bear it, especially in very
perplexing cases—in which the life, or the
character, or the fortune of a fellow-creature,
‘depends upon the issue. In such cases, it is
not unlikely that a judge of a severe disposition

“would be too severe, and that a judge of a
mild disposition would be too lenient; thus
justice would not be so well meted out. Ina
jury of twelve men it is to be supposed that
theg‘e is a greater chance of obtaining men of
warious positions, which would serve to coun-
teract the tendency to an excess of either un-
due severity or leniency. *In acting for the
public,” said a magistrate, * he regretted that
the case could not be sent before a jury-—for
it was always more satisfactory to him to have
the opinion of twelve men, than to take the
responsibility of deciding himself.”

To prove that in certain cases one man is
#iot equal to twelve men to decide a cause—
suppose & jury to consist of one man? Is it
to be imagined that the results would be as
satisfactory to the public, as though the jury
were to congist, as at present, of twelve men?

Would the ons juryman have in all cases the
same clear views of the causes?—would he
discriminate with the same accuracy ?*—would
he decide with the same amount of judgment?
—would he be able to sift the true from the
false with the same nicety—since ore mind,
instead of twelve minds, would be engaged in
weighing the evidence, and, in all probability,
would not be competent to take so extended
a view of the case, and unravel the complica-
tions that might exist? Itis to be remembered
that some cases are very intricate—not only
from the result of circumstances, but from
artfulness, or fraudulent designs. Tn a word,
would the public have the same confidence in
the soundness of the verdict of this one jury-
man, as in that of twelve jurymen? 1f you—
I say to the reader—were a plaintiff or defen-
dant in a cause, wounld you prefer your cause
to be decided in this manner? If anyone
would not prefer one juryman instead of twelve
jurors, why should he prefer one judge to act

| alone, instead of twelve jurymen, with a judge

to assist them and the case? The same argu-
ment will hold good respecting one or two,
or more jurymen or judges, deciding causes,
instead of the present number as established
by law. It may be said that judges are more
able and learned in the law than jurymen;
and this leads us to the consideration of the
question, whether one or more judges to decide
trials would not be preferable to having any
jury at all—in fact, to abolish the use of &
jury, and ‘allow the judges to adjudicate. It
has been argued, judges are learned, and jury-
men are often, comparatively, very ignorant,
or, at all events, they are inferior to the judges
in legal lore. It is preferable, some may say,
to rely upon the decisions of men profoundly
skilled in the law. Sir John Hawles, who
was solicitor-general in the reign of William
1I1., observes in a celebrated work of his:

“Though judges arc more able than jurymen,
et jurymen are likely to be less corrupt than
Judges—especially in all cases where the powers
of the prerogative and the rights of the people
ere in dispute. * * Less dangers will arise from
the mistakes of jurymen than from the corru;ftidﬂ
of judges—besides improper verdicts will seldom
oceur; since juries will avail themselves of the
abilities and learning of the judges, by consulti
them on all points of law—and thus, to the ad-
vantage of information will be added that of im-
partiality. * * Had our wise and wary ancestors
thought fit to depend so far upon the contingent
honesty of judges, they needed not to have besd
80 zealous to continue the us
though we live at present under a benign gowver?
ment,” says a modern writer, “and our Crowh
lawyers—DLiberal or Conservative—are pre-£%;
inent for private and public integrity, yet Lord
Brougham and Lord Lyndhurst, and other gresb
statesmen, have warned us that it ‘ may not alway®
be 50"  Trial by Jury, the Birthright of the peop;
of England, p 81 ot

The salutary effect of juries saving judges
from the temptations and unpleasant position$

-

which might occur to them if they were -"’d ,

lowed to decide all cases without juries, ¢¢

e of juries.”” A& -
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be proved in many ways. When judges were
removable at the pleasure of the Crown, his-
tory records that many judges were not exempt
from the human infirmity of preferring their
own personal interests to those of justice and
of the public. They feared tolose their places.
It is far from satisfactory for a judge to decgde,
in times of great political excitement, in trials
for political offences. In the trials of the
Fenian conspirators, for instance, what a bene-
fit it was to the judges to have a jury to decide
upon the facts of the cases. - Trial by jury
gerves, in a great measure, to protect the judges
from the imputation of partiality, and in any
case, does not require them to act contrary to
the wishes or political bias of the government
which appointed them. If they were to have
the power to acquit, they might offend the
government, or the class to which they socially
belong; if they could convict, they might be-
come odious to a large section of the people.
It may be said that as a judge is not in the
present removable, he has no inducement to
act otherwise than with strict impartiality ;
but he may have sons and daughters, the sons
to advance through interest in high quarters,
and the daughters to marry in a certain class.
There would be high-minded judges to despise
all unworthy acts, but the cases of two of the
king's justices, Empson and Dudley, together
with the infamous conduct of Judge Jeffreys,
are warnings not to expose even judges ‘to -
necessary temptations. Some of the judges
themselves have given a convincing practical
proof of the superiority of trial by jury over
that by judges only. “In 1620,” relates a
writer, * the conduct of Chief Justice Holt and
his brethren in the Queen’s Bench was called
in question by Lady Bridgeman for an alleged
“illegal act in the course of a suit. These
judges were summoned to appear before the
Houseof Lords. Theyrefused. Why? They
denied the jurisdiction of the House of Lords,
and insisted upon their undoubted rights as
Englishmen to a trial by jury of their equals,
in cage they in anything were accused of hav-
wrong, and claimed the benefit of
‘being tried according to the well-known course

the common law.™ If judges bave thought
it not prudent to be tried except by a jury, it
is certain that other persons ought to think

the same.

" IL The effects of serving on & jury upon
‘the class from which common jurymen are
taken, must be very advantageous to the well-

e constitutional coun-

* We suspect that a fre !
: to exist in the same

‘try could not continue : )
state of freedom and order, if the practical
education which serving on 3 Jury confers,

tion of its
.inhabitants. A juryman indirectly gains in-
valuable knowledge from the duties that he is
_obliged to perform.. He acquires a knowledge
f- ‘of men, manners and things; he learns to

" & v Trial by Jury, tbe Birthright of the People of Eog"
Jang,” p. 100,

make a due discrimination between right and
wrong, between truth and falsehood, and ig
lerrctEﬁbly. tapght to recognise the difference
. ch there is between arbitrary power, and
liberty and order. Then again, the distinction
which there is between liberty and license
is forced upon his notice. On the one hand,
he feels himself called upon to shield his
fellow-countrymen from wrong and oppression,
whether from the government or individuals ;
on the other hand, he equally sees himself
called upon to prevent persons setting order
and just dealing at defiance, Hence the jufy—
man, with his mind thus disciplinedi is better
able to form sound opinions upon political and
social matters, and to become a loyal, byt
free and order-loving member of the commu-
nity. He instinctively respects the constity-
tion and the laws of his country, because he
is aware that he himself has often assisted to
support the former and to administer the
latter. He may be a reformer, but he has
Jearnt from his past experi¢nce as a juryman,
that to adopt the legal means is the only proper
method of carrying out his views.

In criminal trials especially, the juryman is
taught an instructive lesson which may well
serve to make him a better man, in case He
should need it. He sees the dire consequences
of guilt in the miserable criminals brought .
before ‘him, and a solemn warning is thus
given to him, which he cannot reject, if he
be & man of ordinary thoughtfulness, that
“honesty is the best policy.”

The intelligence and general knowledge of
a juryinan are greatly increased by the natare
of the proceedings in a court of justice. ~The
judges and the lawyers are well educated men.
The pleadings of the lawyers, and the summitig
up of the judge in a trial, must cértainly con-
vey instruction and teach a lesson'on the right
use of words, likely to improve an_ordinary
juryman, and extend the narrower bounds:of
his thoughts and language. v

HL The overwhelming disadvantage to suit-
ors and prisoners, of having their cases tried
by judges only, instead of tried by a jury,
would be that both the facts of the case and
the l]aw would be in the same hands. The
meaning of the famous legal maxim, * Fact for
the jury, law for the judges” ought to be
theroughly understood by everybody. The
office of the judge is to explain the law to the
jury, and state his view of the case in his
summing up, which must not contain his
verdict ; but since “all matter of law sarises
out of matter of fact,” so till this poins. be
settled by the jury there is no room for law,*
After the verdict has been given by the jory,
the judge carries the verdict into egect acoord-
ing to the law of the land, or in other words,
pronounces the judgment which the law makes
the consequence of the verdict. . . . .

The celebrated Blackstone, gives _thc, f°1_]°‘?f"
ing reasons for the superiority of trial by jury
over that by judges only :i— :

* Chief Justice anghananuéhell's case.
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«If the administration by justice were entirely
entrusted to the magistracy, a select body of men,
and those generally chosen by the prince, or such
s enjoy the highest offices in the state, their
decisions, in spite of their own natural integrity,
will have frequently an involuntary bias towards
those of their own rank and dignity. * * In set-
tling and adjusting a question of fact, when in-
trusted to any single magistrate, partiality and
injustice have an ample field to range in either
by boldly asserting that to be proved which is
net so. or by more artfully suppressing some
circumstances, stretching and warping others, and
distinguishing away the remainder. Here, there-
fore, a competent number of sensible and upright
jurymen, chosen by lot from among those of the
middle rank, will be found the best investigators
of truth and the surest guardians of public jus-
tice. * * * Trial by jury, therefore, preserves
jn the hands of the people that share which they
ought to have in the administration of public
justice, and prevents the cncroachments of the
more powerful and wealthy citizens. It is there-
fore, a duty which eyery man owes to his country,
his friends, his posterity, and himself, to maintain,
to the utmost of his power, this valuable constitu-
tion in all its rights; to restore it to its ancient
dignity, if at all impaired by the different value
of property, or otherwise deviated from its first
institution; to amend it wherever it is defective ;
and, above all, to gnard with the most jealous
circumspeciion against the introduction of new
and and arbitrary methods of trial, which, under
a variety of plausible pretences, may in time
imperceptibly undermine this best preservative
of English liberty.”

If this opinion, given by so eminent a man,
does not convince the reader of the value of
trial by jury, nothing else can. It may be
added, that ifa person is not satisfied with the
decision of a jury of men whom he can chal-
lenge or object to within a reasonable limit
before trial, he will not be contented with any
legal process that human wisdom can devise.
He can move for a new trial (in civil cases),
end, if there be sufficient grounds for the pro-
ceeding, a new trial will be granted him. In
conclusion, I will merely give the words of
Lord Chmden, as quoted by Earl Russell in
his essay on the British Constitution.

“The discretion of a judge is the law of a
tyrant; it is always unknown; it differs in

ifferent men ; it is casual, and depends upon
constitution, temper, passion. In the best, it
is oftentimes caprice ; in the worst, it is every
vice and folly to which human nature is liable.”

Nor must the security to life which a coro-
ner’s jury affords against foul-play and murder
be forgotten. Every suspicious case of sudden
or of violent death is inquired into. In coun-
tries where there are no investigations made
in this manner the number of deaths by vio-
lence and poisoning is, with few exceptions,
much greater than in those which make these
inquiries by means of a coroner’s jury.

In a country like Great Britain it takes a
long time to induce the legislature to amend
any time-honoured institution, even if it im-
peratively requirs some judicious alterations
to adapt it to the gradual changes which time
has brought about in the condition of the

community. The present method of summon-
ing jurymen, is one that calls for amendment
in some, if not in all localities. If the system
of trial by jury is admirably adapted to secure
the administration of justice, it must likewise
be remembered that even a sound and bene-
ficial system requires to be fairly and properly
carried out. If it be not so, it will in time
lead many persons to regard it with indiffer-
ence, if not with dislike. 'We cannot do better
than copy some of the remarks on this subject
which appeared in an article, published in a
daily newspaper :—

Tt is no secret that the system of summoning
juries is almost nniversa]li; found to be ohjection-
able. A tradesman may be taken from his buasi-
ness tor a whole day, kept trying some trumpery
small debt case in the Lord Mayor’s Court, and
then presented for his services with the handsome
remuneration of eightpence sterling. e may be
sent to the Common Law Courts, detained there
for hours or days, and receive two shillings, If
he happens to be on the special jury list, he
certainly gets his guinea for the case he tries.
But, as he is summoned only for that particular
case, he must dance attendance in the court till
it is called in turn, even though he have to wait
for a week or longer. If he leaves, even for an
hour, the trial may come on in the interval, and
he himself fined for his absence. He may be
chosen on a coroner’s inquest, ‘sit’ on a body,
and get nothing at all for his unpleasant task.
As if to render the evil intolerable, the lists from
which jurymen are selected, are made out with
the most capricious irregularity. One man will
be summoned twice or thrice every year; another
‘will escape for ten years or even longer, although
he has taken no steps to evade the duty. Now,
there are a good many citizens who do not object
to take their share of the work, but who grumble
at being burdened with double labour, while their
neighbours are never called on to perform the
task. There are others who cousidered it such
a nuisance that they think almost any means of
escape lawful. Now, the wrong might be easily
remedied, and its amendment is a mere questioh
of detail. Let the lists be fairly made out and
exhausted in rotation, and the willing class of
jurymen will have their objections removed, while
the reluctant or selfish will have no shadow of
excuse for shirking the performance of a necessary
duty. We simply take the insti‘ution as one
which has in practice worked admirably, and
proved an efficient bulwark against the encroach-
ments of prerogative and power. Such being its
worth, we are bound to ree that nothing interferes
with its successful working. Bad management,
irregularity, and uncertainty have created a dis-
like to the system, when the fault really lies in
the administration alone. The area of selection
should be widened, and no room left for the opera-
tion of favouritism or neglect, If all citizens
who are liable and qualified were to perform their
proper share of so important a public duty, the
labour would not press unduly on a small number;
and there would be less temptation to shirk it

1t is also related that “judges on the bench
responding to complaints from indignant jury-
men, have expressed their opinions very freely
on their subject, and their views on the neces-
sary reform point in the direction we have
indicated.” We admit at once that the judges
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are much more competent than we are to form
gound opinions respecting the matter ; but it
occurs to us, that the principle of volunteering
which has worked such wonders in raising a
national force of volunteers to defend the na-
tion, might be extended to the system of form-
ing juries. As is well known, all men are not
gifted alike, some can scarcely arrive at a
correct opinion about their own affairs, much
less concerning those of other people ; others
feel themselves almost physically and mentally
incompetent satisfactorily to undertake the
weighty task of passing & verdict upon disputes
and crimes often of the most puzzling nature.
There are, on the contrary, men who are clever
at this kind of work, and who feel their own

wers : very frequently they are not averse
to undertake the duty. 1f an appeal were
made to the inhabitants of every distriet for
volunteer jurymen, it is not improbable that
many would be found willing to come forward.
If after this any deficiency in the requisite
number of jurors were to occur, the lists of
those liable to serve ought to be exhausted in
rotation, and the required number made up.
It would be probable, that by these means, &
large proportion of willing jurymen who feel
themselves mentally able to undertake the
duty efficiently, would be secured with advan-
tage to the intercsts of justice and to those of
the community. At the same time, it is to be
recommended that jurymen be better paid to
recompense them for their loss of time, and
divest them of the feeling, too prevalent among
them, that they are shut up ina box, whether
they will or not, until they do ¢ well and truly
try’ some case OT other possessing for them
not the slightest earthly interest. ’

It is a strange anomaly in our laws, that one
of the most important_duties performed in a
trial by jury is so inadequately remunerated.
The judge is well paid, the lawyers are highly
feed, but the jurors, who do so much, are
scantily rewarded for their services. Itis truc
that, a special juryman receives a guinea for
the case he tries, but he has to be in attendance
until the trial shall take place, and he may
have to wait & considerable space of time.
The number of judges and of the courts, above
all in the metropolis, are insufficient, particu-
larly for special jury cases, and many causes
have to wait too long until their turns come.
"T'he number of the judges and of the courts
that sit have not been augmented to meet the
increase of population, and consequently of
causes. No persons other than those who
have had to endure the bours and even days
of weary, profitless waiting connected with a
tria], can form a conception of the logs of time
.it may involve. We are of the opinion that
jurymen ought to be properly paid.  The pay-
ment of jurors is not a modern mnpvatxon.
We read in Roberts’ Southern Counties, that
in 1485 (Richard IIL), *there 18 evidence of
payment to the jury for their expenses aD
labour, and for breakfast after they had de-
livered their verdict.” Thereisa happy me-
dium even in remunerating ajury; onr opinion

is, that jurymen ought to be paid for the time
they really lose. With a stronger staff of
judges, and additional courts to sit in, the.
‘waiting for the trials to come on in turn would
be abridged, and.so great a loss of time avoid-
ed.* Wo are not in favour of a uniform rule
of payment to members of the same jury.
Let each juryman be paid according to his
station in life and calling, and in conformity
to the scale of payment to witnesses in erim-
inal cases—so much a day for a gentleman and
a professional man—so much a day for a trades-
man, &e., and so much a day for a mechanic,
&c.  This would save needless expense, meet
the requircments of the case, and arrest the
growing dislike of people, who may have pres-
sing affairs of their own which demand their
attention, to serve on juries. The time may
come when the popular dislike to an ill-paid,
forced service, may endanger the stability of
the institution. The jury man of 1486, was
paid “for his expenses and labour,” why
should not the juryman of 1866, &c., be paid
a reasonable amount for his services.

In reference to the question, as to whether
the age at which jurors can’ claim exemption
should be made sixty-five instead of sixty, we
hold shat men of sixty-five, as they generally
possess more experience in worldly matters,
and are often in more easy circumstances than
younger men, should be made to serve, pro-
vided they be properly paid and selected and
allowed the requisite refreshments which their
time of life demands. Judges are not dis-
qualified at sixty, why should jurymen ? but
perhaps they ought to be exempted from serv-
ing on criminal jurics, as the strain upon their
nerves, likely to be weakened by age, might
injure their health if the responsibility of de-
ciding upon the life or death of a fellow-creature
were to be incurred by their verdict. It is to
be remembered that a judge does mot decide
such questions in a jury - box. :

As to whether unanimity should be required
for a verdict, there is much to be said for and
against it.t In Scotland, where an ordinary
jury is composed of fifteen men, unanimity is
not required; but it is to be recollected that
in Scotland, trial by jury is not used in many
cases in which it is employed in England.
Whether from this or other causes, trial by
jury is not generally so highly esteemed there.
2sin England. In criminal trials, as the writer
has seen, the effects of some of the jury being-
for a verdict of not guilty, and of others of the
jury being for a verdict of guilty, has some-.
times an unpleasant result. If the majerity of.
a jury bring in a verdict of guiity, and & person
is condemned to death, or some severe punish-
ment, doubts are excited in the minds of gome

# We had written our Essay and sent it in, hefore the
Goverzment announced that the pumber of the judges are
to be increased. ‘'he number of suits which are constantly
deferred on account of tha lack of judges o heat them. ara
t0o numerous for any halfmeasures to be effuctive. Srme
ot the judges have also to pres]de in criminal cases, which
creates delays in civil actions: and many suitors are, as it
were, forced to avail themeselves of county ¢ourts to obtiig
more speedy justice: this militates gaingt trisl by jury,

t Sce next page.




168—Vol. IIL]

LOCAL COURTS' & MUNICIPAL GAZETTE.

[November, 1867,

of the community, as to theguilt of the prisoner.
“ Some of the jury said 'he is not guilty, why
are-they not right, and’ the othérs who said he
is guilty, wrong!” is the argument. In fact,
the same individual is pronounced to be guilty
and not guilty, lg different members of the
same tribunal. He cannot be both. Does not
the.dignity of the law suffer from this indeci-
sion in a court of justice. It is very difficult
to gét men to agree in a unanimous verdict,
when the law allows some of them to shelter
themselves from moral resposibility, and throw
it upon others of a more determined frame of
mind ; it permits the timid to cast an undue
burden upon the conscientious, when either
an unpleasant or unpopular duty ought to be
performed, in addition to which, if a prisoner
is acquitted, and a- minority of the jurors are
for & verdict of guilty, a needless stigma will
remain upon bim, perbaps unjustly. Besides,
in {imes of great popular excitement and agita-
tion, the majority of a jury if they convict a
/poiiular person may be specially singled out
for public execration, insult, probably perse-
cution, because the minority of the jury
thought the prisoner not guilty. Party spirit
would seize hold of the opinion of the minority
to justify an accusation against opponents.
The good men among the jury thought him
not guilty ; the base, corrupt ones found him
guilty. Such are the arguments likely to be
used. Now, if a jury of twelve men must
agree either one way or the other, the whole
jury is blamed or not, and there is no oppor-
tunity of proving the guilt or innocence of any
oné who has been tried, by citing a division of
opinion among the jury. There is unanimity
either one way or the other, and the public
are spared the doubts and controversies which
the other system is capable of giving rise to.
We suspect that one of the reasons why our
ancestors in England insisted upon unanimity,*
was that it made it less easili\; for those in
poawer, or others, to tamper with the jury. 1t
is essier to find outand bribe seven men than
twelve. If none of the drawbacks we have

" indicated have ever attended a verdict by ma-

Jority in Scotland, it is to be considered that
Scotland has a very small population, and some
‘of the elements of discord are not very strong
among them. Transport the sceneinto Ireland,
and the results might be different. Neverthe-
less, a8 a verdict by majority does, in its turn,
possess its merits, we think it might be adopt-
ed in Englind; notas a matter o%compu]sion,
but of option, in civil cases at first, to see how
it work. If both sides were agreed, suitors
might be allowed it.

A word to those who would evade their
duties as jurors. If you, we say to them,
dislike to serve on a jury ta settle the affairs
of your fellow countrymen, you should bear
in mind that other people are liable to be called

alpon to settle your aﬁ'mrs,_ - You cannot gay
how soon. You might be ill-treated, robbed,

ran over, injured in some railway or other
y_N

accident; any one of you might meet with
some suspicious death, or die suddenly. Ju-
ries would be required to mete out justice in
your respective cases. How mean of yon to
require that-of others in public matters which
you will not, if you can help it, perform for
them. If you are deaf to this appeal, it is al-
most useless to mention it to you as one of
the duties which you have to perform as mem-
bers of a great nation. . We may add, that if
the nature of the duties should make you re-
luctant, it requires no learning to perform
the functions of a juror. “It requires mno
more than a coolness in thinking, and a mind
above being carried away by prejudices or
feelings. The juror is to remember that it
is the jury which is the judge as to the facts
of the case, not the judge who sits on the bench.
It is the duty of a juror to be totally regardless
of every consideration but that of strict justice.
He should make up his mind to do what is
right. He is neither to regard the rank in life,
nor the wealth of any suitor or prisoner. In
a court of justice all men, under these circum-
stances, sink to an equality. A juror, after he
has formed his conscientious opinion, ought
not to allow himself to be coerced, or flattered,
or persuaded by the talk of others, into a dif-
ferent opinion. He is invested with a solemn
trust, and this trust he must preserve with
scrupulous care, as consonant with the dearest
interests of society.”— Chambers.

Respecting what classes. of men, not now
eligible to serve as jurors, should be admitted
to serve, it may be observed that great caution
is required to prevent men, who have no pro-
perty, deciding questions which relate to dis-
putes about property, claims, debts, damages,
&c. It is simply because having no property
of their own to manage, they are not versed
in any details concerning such matters.

It may be said “ Who talks of destroying
jury trial? It may be answered that the ten-
dency of county and of some other courts’is to
gradually bring it more and more into disuse.
‘We are of the opinion that the legal profession
would greatly increase their business, if trial by
jury in civil cases was rendered a cheaper and &
more expeditious process. How to explain this '
would be matter enough for a separate essay.

The remarkable union of a learned judge and
an independent, impartial jury to decide a
cause, has taken away all real grounds for any
sneers at them as an ignorant tribunal. Such
a tribunal, which has withstood the storms of
centuries, is not the issue of the prudence of “:
this or that council or senate, which perfected
it in a day or in a year ; but it is the produc- :
tion of the various experiences and appliances -

of the wisest thing in the inferior world, to wit, -

time, which, as it discovers day by day new
inconveniences, 80 it successfully applies new
remedies ; “so that (continues Sir Matthew
Hale) it is & great adventure to go about to ..
alter it; without very great necessity, and un- -

der the utmost demand of safety imaginable.”* . .

® Debate betwern Lord Campbell and Lord Lyndbuyst
1859, Hapsurd's Parliagientuty Debates, vol. 130.

# Prize Essay for Law_Amendment Society, by George

Overend, Esq.—Ebs. L. J.
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EVIDENCE OF POLICEMEN.

A contemporary reports .the following re-
marks lately made by Lord Chief Justice
Bovill upon the trial of a perjury case at Man-
chester, the accused being a policeman in the
Preston borough force:—*“I think it only
right to state that even in immaterial matters
the police ought to be extremely careful
Whether material or immaterial to the issue,
they are in a position of great responsibility,
and they ought to be most accurate in every
statement that they make, whether it is for or
against those whom they prosecute. Itis a

great misfortune that very often the conduct |-

of cases for the prosecution is left to the police,
and I think it right to say publicly, and in
presence of the police, that they can never be
too careful in any case where there is the
slightest doubt, not to say anything which
they do not believe to be the fact, but confine
themselves strictly and accurately to what they
see and know. [T also desire to remark pub-
licly that T have known many instances in
which the police, in giving their evidence, have
not stated that which is in favour of the prison-
er; and I wish it to be understood that it is
the duty of the police to state in every case
not only what they know in favour of the pro-
secutor, but even to volunteer what they know
in favour of the prisoner. That I wish every

olicemen to most clearly to understaud ; and
in every instance that has come before me in
which the policeman has kept back anything
in favour of the prisoner, I have always en-
deavoured to impress upon those in authority
that is a thing to be discouraged, and that
policemen, instead of meriting reward for such
conduct, place themselves in a position for
which they ought to be reprimanded. The
police ought to be especially careful in every
instance never in any way to depart from the
truth, and never to conceal anything in favour
of a prisoner.”

UTILITY OF LAW LATIN.

A member of the General Assembly of
Rhode Istand once moved to translate all
the Latin phrases in the statute so that the |
common people could understand them. The
exquisite folly of such a measure was by no
means qbvious to the great body of the Assem-
bly. It was quite as likely to pass as not.
A’good golid argument against it would proba-
bly have carried it through. The late Mr.
Opdyke took the ground that it was no advan-
tage to have the people underfstand the laws. ¢
[.  They were not afraid of anything they under-
L+ atood. It was these Latin words they were
afraid of. )

“Mr. Speaker, there was a manin South
Kingstown about twenty years 8go & pe}'fect
" nuisance, and nobody knew how to get rid of
him, One day he was hoeing corn and he
saw the sheriff coming with a paper, an
Now if the sheriff had

§ o

cared? But he fold him it was s capics

satisfaciendum, and the man dropped his hoe. .

n.ngI ran, and has not been heard of since.”’—
or

ed.— Pittsburgh Legal Journal.

ias ad -

or has the proposition to translate the,:;
Latin words in the statute been since propos-‘.,,

———————————

SIMPLE CONTRACTS & AFFAIRS .

OF EVERY DAY LIFE. .

NOTES OF NEW DECISIONS AND LEADING:
CASES. I

Lease—RigaY T0 CUT TINBER.—The Oilwt of
land made several leases of portions. thereef, .

wherein it was stipulated that the lessees -shoulds : -

iy
vy
i

1

v
i
h

b
H

have a right to cutjthe timber thereon ; and theyi::

on their parts covenanted to' msko certain imk

provements; the defendant accepted a lease in !
which it was agreed that the lessee should render. -

up all improvements, but the lease did not bind ..
him to make any. S SRS i
Held, that the lease did not confer & right to’ -

»

0

cut the timber standing on the demised premises,
potwithstanding the same were wild, aud in &

state of nmature.—Goulin v. Caldwell, 18 Chan,...

Rep. 498.

———

TrapE Marks.—Plaintifis sold liquid medi~

cine put up in bottles, labelled * Perry Davis’s .,

Vegetable Painkiller.” Defendant subsequently.;

”

sold » similar kind of medicine put up in bottless ::
labelled ¢ The Great Home Remedy Keunedy
Painkiller.” Plaintiffs claimed the word * Pais-
killer ” aloue as their trade mark. Tt waa proved |
that the medicine of plaintiffs was koowe and ..

gold in the market by the name of ¢ Painkiller,”.. ./
pefore the defendant’s was introdaced, and ‘that; .

the trade would not be deceived by the defen-'"

3

dant's labels, although the general public might'

pe deceived. An injunction was granted restrain-
ing the use by the defendant of the word ¢ Pain~
killer” as o trademark, with acoount of profits
and costs.

The right at common law of an alien friend in

respect to trade marks, stands on the fame |
ground as that of a subject.—Davis v. Kennedy,; ;

18 Chan. Rep. 523, ar e

CorroRATION — DiscRETIONARY POWEES —
. Jumispiction.—A Company incorporated for the

[23%4

v

i

¥
o
i

Ve

purpose of improving the navigation of the Grand

River, is bound to exercise its powers reasonably,
so as to avoid doing any umnecessary injury to -
peighbouring proprietors. ) "
The Court will reluctantly
Compauny’s disoretion where amongst engineers
there may be a difference of opinion ; but as it

interfere with the ~ °
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appeared in this case that the damage complaiu-
ed of by the plaiutiff might be avoided by certain
alterations of the Company’s works, suggested
by an eminent engineer to whom the matter was
referred by the Court, and it being stated on be-
half of the Comp iny that these alterations would
have been made by the Company if suggested
before suit; the Court decreed the making
thereof agreeably to the engineer’s report.—
Moore v. The Grand River Nuvigation Company,
18 Chan. Rep. 560.

LiaBILITY oF INNKEEPER.—Where a traveller
entered a tavern and placed his valise within the
bar, after asking leave of the laundiord (defend-
ant), to place it there, and went away without
returning to lodge in the hyuse, #nd, on his re-
tarn, next day, the valise was missing, without
any bad faith on the part of the deiendant or
his servants :—

" Held, that no action lay against the landlord

for the loss, and that the deiivery was a dépot
* wolontaire.—Ilolmes v. Moore, L C. Rep. 143.
" (30th March, 1867.)

CoNSTRUCTION OF DErp—Bouxparizs.—In an
action en bornage to ascertain the boundary line
betwaen the contiguous properties of the plaim-
tiff and defendant, which property, tormerly one
lot, and described as containing between 140 or
150 acres, was afterwards sold in two lots: the
plaintiff’s, the eastern portion, being described
in the deeds as containing ¢ 90 acres, more or
less :” the defendant’s, the western portion,
¢ about fifty acres,” but the descriptions in the
deeds not agreeing as to the way the line of
boundary was to run.

Held, on appeal from the Courts of Lower Cana-
da: 1. That those Courts were wrong in their
construction of the deeds and evidence as to the
bouan-daries, the rule being that, if in a deed con-
veying land the description of the land intended
to be conveyed is couched in such ambiguous
terms that it isvery doubtful what were intended
to be the boundaries of the land, and the lan-
guage of the description equally admits of two
different comstructions, the one making the
quantity conveyed agree with the quantity men-
tioned in the deed, eud the other making the
quantity altogether different the former construc-
tion must prevail.

2. That the case differed from a conveyance of
a certain ascertained piece of land accurately
desoribed by its ngndnries on all sides, with a
statement that it contained 80 many acres, * or
thereabouts,” when, if the quantity was inaccu-

rately stated, it did not affcct the transaction,—
Herrick v. Sixby, L. C. Rep. 146. (Privy Coun-
cil, March 8, 1867.)

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.
NOTES OF NEW DECISIONS AND LEADING

CASES.

INsoLVENT AcT—DISCHARGE OF INSOLVENT—
FrAUD.—Where a person in business finds him-
self unable to pay twenty shillings in the pound,
it may or may not be his daty to discontinue his
trade, according to circumstances; contibuing
his business may be a fraud, but is not neces-
sarily so.

A trader, after discovering that his affairs were
not in & position to pay twenty shillings in the
pound, continued his business, in the hope, which
was not shewn to have been absurd or uureason-
able to pay all bis debts in full and meet all bis
engagements ; and.in the course of the business
<0 continued contracted some rew debts; but he
was unsuccessful, and after a time found it neces-
sary to make an assigument under the Iusolvent
Act:

Held, that he was not thereby disentitled to

_his discharge.

On an application for au order of discharge,
the insolvent is entitled to read his examination,
though taken at tho instance of a friendly credi-

_tor; and the only queation is as the weight to be

attached to it.— Re Robert Holt and John Gray,
18 Chan. Rep. 560.

AssEsSMENT—CouNTY RaTE.—Where a bill to
restrain proceedings for collecting the township
assessment of the year, on the ground of chjec-
tions of form and because of an overcharged
asgessment of small amount, was filed after it
was too late to apply at law to quash the by-law
complained of, the Court, under the circum-
stances, affirmed on re-hearing a decree dismis-
sing the bill with costs.

Quare, whether the township council is at
liberty to provide for abatements and losses which
may occur in the collection of the county rate in
respect of personal property.—Grier v. St. vin
cent, 13 Chan. Rep. 56Y.
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UPPER CANADA REPORTS.

QUEEN’S BENCH.

Reported by C. Ropixsoy, Esq, Q.C., Reporter lo the Court.)

Iy RE ScorT Axp THE CORPORATION uF THR
TowxsHIP OF HARVEY.

By-Law of Unitel Townshi Separation— Application, to

quash — Practice—Survey.

A by-law was passed by the united townships of Smith and
Harvey to levy a certain sum on lands in Harvey, to de-
fray the expense of a re-survey of tuat township, the
union having been dissolved. Held, that an application
to quash was properly made by a rule calling on the cor-

ration of Harvey, upon a certified copy obtained from
the clerk of Smith, the senior township.

The certificate was under the coi porate seal of Smith, but
there was no geal to the copy of by-law, nor anything but
the certificate to shew that it had been sealed. Held,
sufficient.

The by-law directed the money to e levied *“‘on all lands
patented, leased, fold, agreed to be sold, and located as
froe grants” in the township of Harvey. Held bad, fol-
Jowing Scott and The Corporation of Peterborough, 25 U.

C. R. 463.
[Q. B., T. T., 1866.]

In Hilary term Robert A Harrison obtained
a rule to quash a by-law of the corporation of
the united townships of Smith and Harvey, en-
titled ‘*A by-law to assess, levy and collect
£635 5s. 8d. on all lauds liable to taxation in
the township of Harvey, to defray the expenses
incarred in the resurvey of the same,” on vari-
ous grounds, of which it is only necessary to
potice the 3rd, 5th and 6th. The third was that
a direction to levy on al} lands patented, leased,
sold, agreed to be sold, and located as free
grants within the township of Harvey, and not
from the resident landholders, as mentioned in
sec. 6, ch. 93, Consol Stat. U. C., and sec. 68,
ch. 77, Consol. Stat. C., or the proprictors, as
mentioned in sec. 9 of the first mentioned statute,
and sec. 61 of the last mentioned statute, or both,
is illegal.

The fifth and sixth objections were: 5. That
it is not shewn on the fuce of the by-law that
such & survey as the statute contemplates had
been previously made as the statute directs;
and, sixth, that the survey referred to in the
by-law was not such a survey as the statute con-
templates.

The by-law enacted ¢ that the sum of three

ence and forty-seven bundredths of a penny
shall be assessed, levied and collected on all
lands patented, leased, sold, agreed to be sold,
and located as free grants, within the said town-
ship of Harvey, over and above, and in addition
to ull other sums levied on said lande, to defray
the expenses incurred in the re-survey of the
same.”

This by-law was proved to have been received
from and certified by the township clerk of the
township of Smith, being the senior of the two
townships, which had formerly been united, and
_bud separated since the passing of the by-law.
The affidavits were styled, ¢In the matter of
William Adam Scott and the township of .Har-
vey.” The rule called upon the township of
Harvey alone; but it had been served upon the
clerk of each township. The clerk’s certificate
attached to the by-law was as follows:

«T hereby certify that the above is a true
copy of a by-law passed by the Municipal Coun-

¢il of the united townships of Smith and Harvay,
on the 28th day of August, one thousand eight
hundred aund sixty-four.

CHRISTOPHER BURTON,
Township Clerk.”

[Seal.of the township ]

There was no other evidence of any seal st-
tached to the by-law.

In this term, Kerr shewed cause, objecting 'to
the style of the rule and affidavits; that the by-
law was not under the seal of the township of
Harvey, but of Smith; that there was no evi-
dence that it was sealed. He cited Buchart and
the Municipality of Brant and Carrick, 6 C. P.
180; Fletcher and the Municipality of Euphrasia,
13 U. C. R. 129; Fisher v. The Maunicipality of
Vaughan, 10 U. C. R. 492; Hodgson and the
Municipal Council of York and Peel, 18U.C. R.
268; (ibson and the Corporation of Huron and
Bruce, 20 U. C. R. 121, '

Harrison supported his rule, citing Consol.
Stat. U, C., ch. 54, secs. 28, 29, 54, 69, 63;
Baker v. The Municipal Council of Paris, 10 U.
C. R. 623.

Hacazty, J., delivered the judgment of the
court.

As to the preliminary objections, when the
by-law was passed Smith and Harvey were united
townships, Smith being the senior. This was
on the 28th of August, 1865; the application to
quash was made last February. The appli-
cant’s affidavit stateg that the union was dis-
solved prior to his application, and he received
the copy from the clerk of Smith, as he swears.
The copy is certified as being a true copy of a
by-law of the council of the united townships,
signed by the township clerk, and s seal marked
with the words *Municipal Council of Smith,”
is attached. :

No special provision for this particalar ¢ase
is made in the statute. We think the relator
could not have taken any other course tham he
did, obtaining the copy from the clerk of the
genior township, there being no other officer to
whom he could apply, and no means apparently
of getting it certied by the clerk or under the
geal of the township of Harvey. Section 195
(providing for the applieation to quash), need
not be so very narrowly construed as Mr. Kerr
contends. If he be right, there would be no

" means of impeaching a by-law of & junior town-

ship separated, as Harvey was, after the passing
of the by-law.

As to the township of Smith being called on
to answer the rule, it may be answered that no
direct interest appears in that township. The
county by-law directs that the united council of
Smith and Harvey shall levy the required rate
from Harvey, and the operation of the by-law
of that body accordingly is confined to Harvey.

Section 59 directs that the by-ldws of ' the
union shall continue in force in the several town-
ships until altered or repesled by the respective
councils. No affdavits are filed by the defen-
dants to shew that it has been repesled, or to
support any objection of alleged delay in the
application to qaash. ' S

We think the oase of Baker v. The Hunioipal
Council of Paris, 10U.C. R. 628 is an authority
for holding that the by-law is sufficiently authen-
ticated by the corporate seal. The clerk’s certi-
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ficate does not mention the seal, but it is placed,
as -in the oase cited, opposite the clerk’s signa-
ture.

On the merits, it is sufficient for us to refer

to the case decided last term, In re Scoit and
the: Corporation of Peterborough, quashing the
county by-law directing Smith and Harvey to
levy these rates 26 U, C. R. 453,
. The statutes there and on this application re-
ferred to, direct the assessment and levy to be
made on a certain class of individuals, viz., the
proprietors of the lands in each concession or
part of a concession interested. The by-law
before us directs the rate to be assessed and col-
lected, not on or from individuals, but ¢ on all
lands patented, leased, sold, agreed to be =old,
and located as free grants, within said township
of Harvey.” - We think this wide departure from
the statute canuot be allowed.

"As to the objections to the re-survey of the
whole towoship, instead of each concession or
part of a coucession, we think the argument
#gainst the legality of such a course is of great
weight, and probably might be fatal to the by-
Taw if it stood alone.

" We found our judgment on the other point and
the decided cnses, leaving it still open for argu-
ment should the point again arise.

Rule absolute,

I8 tHE MATTER OF ScorT AND THE CORPORATION
" or TME CoUNTY OF PETERBOR)OUGH.

C. 8 U. C. ch. 93—Re-survey of Township.

The: County Couneil, wnder Consol. 8tat., U. C., ch. 93, sea.
- 6, having eaused the re-survey of an entire township, and
directed a certain sum to be levied for the expenses, by a
by-1aw which had boen quashed, by a subsequent by-law

“ directed the colleetion of & furtber sum for the purpose,
to be levied on- the proprietors of land.in the township in
proportion to the quantity of land held by them respec-
tively in such township. This by-law was quashed, on
the grounds, 1. That the statute does not authorise the
re-survey of a whole township, 2. That it directs the
of each fon to be borne by the proprietors

of land thers.
. [Q B, T.T, 1884}
“Robert' A. Iarrison, in Trinity term last, ob-
tained a rule nisi to quash by-law No. 281 of the
county of Peterborough, pussed on the 28th
Jane, 1866, entitled ¢“ A by-law to provide for
the raising of & sum of money in conaection with
the re-survey of the township of Harvey ”—on
hese grounds:
#1. That the same is a continuation of and
dependent on a portion of by-law No. 262 of the
ssid corporation, which has been quashed. 2.
That the corporation had no power to pass two
concurrent by-laws to defray the expenses of
the re-survey of the township of Harvey, nor to
pass either of said by-laws for that purpose. 3.
That thx? juriediction or power, if sny, of said
éorporation to levy or direct the levy by the
township of Harvey of the sum of $218 is not
shewn on the face of the by-law, nor that such
& survey as the statute dontemplates had previ-
ously been made. 4. That the survey was not
in fact sach a sarvey as the statute contem-
plates. 5. That the said sum, if leviable at all
on the proprietors of lands in eaid towsship,
*hould be directly levied on them by a by-law
of the couaty, and not delegated by the county
to the township corpoggtion. 6. That if leviable
by a general by-law of either corporation, then
not only lands patented, but lands sold or agreed

to be sold by the Crown should be subject to
said levy. )

The by-law recited that in addition to the sum
of money mentioned in by-law 262, in relation
to the expenses incurred in the re-survey of the
township of Harvey, a further sum of $218 was
necessary to be raised for the purpose of paying
the balance in arrear of such expenses: and be
it enacted, d&e., ¢ that the corporation of the
township of Harvey do cause to be levied on the
proprietors of lands within the said township of
Harvey, in proportion to the quantity of land
held by them respectively in the said township,
the said sum of $218 fur the purpose aforesaid,
in the same maoner a8 any other sum required
for any other purpose authorized by law, may
be levied.”

It was proved by affidavit that the by-law 262
above quoted was quashed by rule of this court
a few months ago, and the certified copy of that
by-law then filed was re-filed Iy leave of the
court on this application. The clause of that
by-law which had been quashed was as follows:
*Aund be it further enacted, that the munici-
pality of Smith and Harvey be required, and
they are hereby requited, ‘to levy and collect
from the patented and leased lands of the town-
ship of Harvey such a rate as will produce the
sum of $2,641 05 to reimburse the expense of
the re-survey of the said township of Harvey.”

During this term, C. S. Patterson shewed
cause, citing Fisher v. Municipal Council of
Vaughan, 10 U. C. R. 402,

Robert A. Harrison supported the rale, and
cited Moore v. Hynes, 22 U. C. R. 107; Scott
and the Corporation of Peterborough, 25 U. C.
C. 433.

Hagasry, J —After a full consideratioa -of
the statutes we have arrived at the conclusion
that such a re-survey of an entire towuship as
appears to have taken place here does not full
within the powers given by the legislature. .

Section 6 of the Upper Canada Survey Act,
ch. 93, says: ** Whereas in several of the town-
ships in Upper Canada some of the concession
lines, or parts of the concession lines, were not
rua in the original survey performed under com-
petent authority, and the surveys of sowe con-
cession lines or parts of concession lines have
been obliternted, and owing to the want of such
lines the inhabitants of such concessions are
suhject to serious inconvenience ; therefore the
county council of the county in which any tows-
ship in Upper Canada is situate, may, on appli-
cation of one-half of the resident 1and-holders in
any ooncession, (or mny without suc¢h applica-
tion) make application to the Governor request-
ing him to cause any such line to be surveyed,
sud marked, * * at the cost of the proprietors
of the lands in each concession or part of a conces-
sion interested.” .

Seotion 7 directs that ¢ the lines shall be. 8¢
drawn as to leave each of the adjacent conoes-
sions of a depth proportionate to that intended
in the original sarvey.”

8eotion 9. *“The council shall cause to be Jaid
before them an estimate of the sum requisite to
defray the expenses to be inourred, in order
that the same may be levied on the said proprie-
tors, in proportion to the quantity of land held
by them respectively in stch concession or part
of & concession,n the same manner as any sum
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required for any other purpose authorized by
law may be levied "

In framing thess sections it would eertainly
seem that no general survey of an entire town-
ship was contemplated by the Jegielature. We
should incline to give the most ‘Hberal constrac-
tions to the words used, so au to meet the possi-
ble case of an obliteration of all’ the goncession
lnes in a township. But the difficulty at once
arises, that in the re-surveying of the .wbole
township, as here, the cost of the whote in one
sum is required from the hnd:ho\ders in pro-
portion to the quantity of 1and in the township
respeotively held by them, whereas the statute
throws the burden of the survey of each conces-
gion or part of & congession on them in propor-
tion to the quantity of land beld by them respec-
tively in each concession or partsof a concession.
The county council can have no right to placé
the burden otherwise than as the statute seems
tu direct.

Fach concession should bear the cost of its
re-survey. This by-law throws it on the town-
ebip generally. If in concession No. 1 there
were fifty lnud-holders each owning 100 acres,
the cost of its survey could be easily apportioned
amongst them. [f concession No 4 had only
thirty land-bolders, the same process could be
spplied. Pracrienlly it might be much more
coutly to run the lines of oue than of the other,
from the exteut of the obliteration,

Dut if the aggregnte cost of buth surveys be
directed to be lovied of all the land-holders in
the two concessions according to the quantity of
land held by each of them, the burden would not
be borne as the law directs. A man owniog 100
acres in concession 1 might own 600 in conces-

sion 4. The illustration oan easily be extended -

to the case of a re-survey of tho township.

Section 7 also seems to point to 8 Rurvey of a
concession only, by providing for leaving each
adjacent concession of & depth proportionable to
that intended in the origiusl survey. If inone
concession or part of 8 conoession, where the
fine: had become obliternted wholly or in part,
there was found a deficiency of land in depth,
the adjnoent concession whose line was still
trnceable must not ruffer diminution. In the
re-sarvey of & whole township this provision
would seem not very applicable,

We regret any difficulty that may be caused
by the repeated judgments of this court as to
these surveys. We have no alternative but to
see that the statutes are observed,

We think the by-law must be quashed with

©0sta.

Drarer, C. J.—1I conour in the desision, upon
the broad ground that the powers to tax confided
to the councils of municipalities can only be ex-
ercised in the manner specified by the act, and
that where the legislature have seea fit to direct
that the expense of & re-survey of each conces-
‘sion shall be borne by the owners of land in that
conoession, though every concession in thattown-
ship has been re-surveyed, the expense of each
belongs to the land-holders of each, :nfi the
whole is not to be levied on all the proprietors
of the township.

. Morzisox, ¥., conourred.
Rule absolute.

Tis CouwroraTiON oF THE COUNTY . OF Prram:
Bonrovan v. Tax CORPOBATION oF THR Towns

SHIP OF SMITH. iy
Resurvey of townshipe—Omack. Sat. U. C, ch. 98—Reght of
act.on by the County. catt e

Declaration, that the. plaintifhy, purmant to the statutr,
lgplhd te the Governer.to h“‘: the oencessivn lnns. j:
the defendants’ townahip. mnr-zyed, which was ordered,
accordingly, and the expense paid by the plaintiffi; that
the piaintiffs thereupon’ ditested tha defendunts to:Kvy
and collect the m .80 pajd, but although they.did
lﬁm %ﬁt‘thl:oy ol:l'y r ”:o y 't‘:ebu&a‘ t;) the ﬂplaiuﬁ!fu%

y iffs’ by-]
which b;n:re suit ot thd: $hy e motily by hw’

Held, on demurrer, that deolaration was bad for pot
shewing a by law, as the plaintiffs could B
that wfy; and ‘hat the pien was g*,o; proceed nnl!‘p'?;i

Queere, whether the monsy oan bs luvied bafore the surtrey

haa been actually made. AN
[QB,T.7,1868]

Declaration— For that the plaintiffs, under,tha
provisions of the statute in thaf behalf,’,:;)n'mg
application to the Governor, requesting bim, to
onuse the concession lines in the township of
Harvey, then united with the said townehip, of
Smith, and being the juvior townskip. of suclh
union, to be re-surveyed uuder the directian aud.
order of the Cemmissioner of Crown Lauds, ,m,
the manner proscribeid by the act respecling the
survey of land in Upper Gapada, sad the Govem
nor in ccuncil ordered the ssme to be done,a -
cordingly, nud the Commissioner of Crown Lands
certified that the sum of §2511 05 was payuble
aud ordered the snme to be paid by the c'onnty'
treasurer of the said couuty of Peterburough o
the persons employed in the said services, and
tbe same was panid nccordingly by the eaid tren-
surer. And the plaintiffs thereupon directed
the corporation of the then united townshipa- of
Smith and Harvey to levy and colleet the suid
sum so paid by them as aforesaid, and it became
and was the duty of the said corperation of the
then united townships of Smith and Harvey to
levy the same as by law directed. and. to'psy
the same to the plaintiffis. And afterwards the
_aufd township of Harvey was sepsrated frim the
#aid township of Smith in the manber and fdrm
preseribed by law. Aud all conditions were ful-
filled, and sll things happened, angd ail times
elupsed necessary to entitle the plnintiffs- to
maintain this action, And although the defen-
dents did levy and oollect & large portion of . the
#aid sum of money, yet they negleot and refuse
to pay the same, or any part thereof, to the
plaintiffa. And the plaintiffs say that the snid
united townships of Swith sad Harvey bave not,
por bave said defendants, levied and paid the
paid money, as it became and was their duty,
and as by law they were required to do. r

The defendants were sllowed to demur and
plead to this declaration, as follows : iy

Demurrer, on the grounds:—1, That .the seid -
first count does not shew any facts from whichi®
duty would arise a8 against the defendsats;le
levy, colleot, or to pay over to the pleintiffs the
money therein olaimed, or any pars.thereof.. -3..
That the duty, if any, was upon the -corperation
of the united townships of Smith snd Harvey,
and not the defendants, 8. That the said oonRt
does not shew how the defendants were dirested
to levy and collect the said moneys {rom. the
persons liable by law to psy the same for the
purposes in the first count mentioned. 4. Thut
it is Dot alleged that the seid defendants or:the
said united townsehips were direoted to levy, or
did levy, ssid moneys from the resident land-
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holders and proprieters in said townships, or
either of them. 5. That it is not alleged or
shéwn, that any by-law was passed by the plain-
tiffs directing the levy or collection of said
moneys according to law.

Plea.—That the alleged direction to the said
corporations of the townships of Smith and
Harvey, to levy and collect the moneys in said
count mentioned, was contained in a certain by-
law of the plaintiffs (the corporation of the
county of Peterborough), passed on the 24th of
June; 1865, and not otherwise, and that so miuch
of the said by-law as directed the said levy and
collection was afterwards, and before the com-
mencement of this suit, by the judgment of the
Coart of Queen's Bench at Toronto, having
jurisdiction in the premises, in due course of
law ordered to be quashed and set aside as ille-
gal, which said judgment or order is still in full
force, and is no way annulled or vacated.

The plaintifis demurred to this plea, on the
grounds that the said direction of the plaintiffs
to the corporation of the townships of Smith and
Harvey was not by law required to be given by
by-law, and therefore the allegation that the
said by-law was quashed forms no answer to
the eaid count; that the levy and collection of
the suid moneys can only legally be made under
a by-law of the defendants, and not under a by-
law of the plaintiffs.

Hector Cameron, for the plaintiffs, cited Roaeh
v. Municipal Council of Humilton, 8 U. C. R.
229.

Robert A. Hurrison. coutra, cited Mellish ¥.
Town Council of Brantford, 2 C. P. 85.

Hagarry, J., delivered the judgment of the
coart,

It is not easy to see with much certainty how
the legislature contemplated the collection of the
cost of a survey of this description. Section 9
of the Upper Canada Survey Act, ch. 93, directs
that the county council shall cause to be laid
before them an estimate of the sum requisite to
defray the expenses of survey, &c., ‘‘in order
that the same may be levied on the said proprie-
tors, in proportion to the quantity of land held
by them respectively in such concession or part
of & concession, in the same manner as any sum
required for any other purposes authorized by
law may be levied.”

Section 75 of the Assessment Act (Consol.
8tat. U. C., ch. 85) declares, *‘ When a sum is
to be levied for county purposes, or by the county
for the purposes of a particular locality, the coun-
cil of the county shall ascertain, and by by-law
direct, what portions of such sum shall be levied
in each toweship, town or village, in such coun-
ty or locality ;" and section 76 directs the county
clerk to certify yearly to the township eclerk
st the yearly amount which has been so directed
to be levied therein for the then current year,
for county purposes, or for the purposos of any
such locality,” and the township clerk shall cal-
culate and insert the same in the collectors’ roll
for- that yenr. Section 187 of the Municipal
Act (Consol. Stat. U. C.. ch 54), says The
powers of the council shall be exercised by by-
}aw when uot otherwise authorized or provided
for.”

The nenvest apprBach to the case before us
would be iu the words, to be levied by the county

for the purposes of a particular locality. This
must be done by by-law.

The plaintiffs’ declaration is therefore met by
the plea, that the direction by them to levy the
amount was by by-law and not otherwise, and
that the said by-law was quashed before the
bringing of this suit.

The plea seems to us to be a good bar. Even
if the plaintiffs could require the amount to be
levied otherwise than by by-law, =till the plea
avers, and it is admitted by the demurrer, that
the only requirement or direction to levy wuas in
fact by the quashed by-law. and not otherwise ;
80 that the groundwork for the slleged duty is
taken away.

As we arrived at the conclusion that the plain-
tiffs mast proceed by by-law, whether they call
on the township to make the levy at attempt so
to do by their own direct power, if any such
power exist, it dues not seem necessary to dis-
cuss the various points suggested by the de-
murrer.

It will always be more advisable to discuss the
true effect of the statutes whenever the plain-
tiffs may pass any by-law to direct the payment
or levying of this muney.

The court can then examine the proposed
course of proceeding, and decide on its validity.

Very great difficulties present themselves to
the enforcement of this claim, from the loose and
uncertain language of the statutes.

This court has decided this term on one of
the objections takenm, viz, whether a survey of
an entire township, and not of a concession or
part of a concession, is a survey contemplated
by the act, against the validity of such’'a pro-
ceeding.

There is no statement whatever in the declara-
tion that the survey has been made. No objec-
tion was urged by the defendants on that ground,
and the statute is not very clear as to whether
the proprietors of the land can_be called on or
not before the work is dome. If it can be de-
manded in advance (a matter on which we give
no opinion), there would be even a stronger rea-
son for all the statutable formalities of a by-law
being required.

We think the defendants are entitled to judg-
ment. We hold the count bad as not shewing a
by-law, and also on the ground that the re-sur-
vey of the whole township, and the manuer of
levying the expense, is iilegal. We also hold
the plea good.

Judgment for defendants.

ENGLISH REPORTS.

Bwice Y PLwu Leap MiviNe CompPaNy (LiMITED)
v. BAxNEs.
Contract— Fraud — Repudiation — Joint-Stock  Company—
. Shareholder—Isability for cails.

To an action for calls, & plea showing that the defendant
wag induced to take the shares by the fraud of the plaiu-
tiffs, and that on discovering the fraud, and before he
had receiveed any benefit from the shares, he promptly
repudiated the shares, i8 a good plea at law. :

[Ex. 15 W. R. 1108.]
Declaration for calls due upon shares held by
the defendant in the plaintiffs company.
Plea, that the defendant was induced to become
the holder of the shares by the fraud of the plain-
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tiffs ; and had never, after notice of the fraud,
recognized any rights or liabiliry in him and had

never received and would not receive any benefit’

whatever from the shares; and witin a reason-
able time after notice of the fraud, and before
he had received any benefit for or in respect of
the shares, he had repudiated and digclaimed the
shares, and all title thereto, andall liability in re-
gpect thereof, and gave notice of his repudiation
and disclaimer to the plaintiffs.

Demuvrer and joinder.

Morgan Lloyd, in support of the demurrer —
The plea does not show enough to con§mute /
defence as long as the defendant continues 2
shareholder. and on the register as such. This
plea does not show that he has ceased to be &
shareholder or bas cauged his name tobe removed
from the register: Deposit and General Life As-
surance Company v. Ayscough, 4 W. R. 617, 6 E.
& B. 761. And the later cases in equity clearly
showed that under such circumstances as the
record dizcloses the persen whose name is on the
register is liable to contribute as a sharcholder:
Davanty's case, T W. R. 70. 26 Beav. 268; Cen-
tral Railway Company of Venezuela Kisch, 156 W.
R. 821; 2 L. R. H. L. 493 Oakes and Peeks case,
15 W. R. 897, 3 L. R, Eq. 676.

R. E. Turner, contra—The sole question is
whether this is a good plea &t 1aW 88 between
these parties. We have nothing to do with any
supposed equitable rights of creditors, or with
what might happen in case of the winding up of
the company. The plea ahows that the contract
sued upon was voidable for fraud, and that tho
defendant avoided it. The case of the Deposit
and General Life Assurance Company v. Ayscough
is really in my favour. The plea in that case
was held bad on the precise ground that it want-
ed the allegations which this plea contains.

M. Lioyd replied. Cur. adv. vult.

BramMwrLL, B., now delivered the judgmeot
of the Court.* The question in this ease,
as Mr. Turner in his excellent argument said,
arises in a common law action in & Common
law Court, and is to be decided on common 1aw
consideration. . The plaintiffs case is founded on
contract. There is no duty on the defeudant
except what he has undertaken, and whether he
is.an original allottec or whether he i3 & trans-
feree who has been accepted by the plaintiffs as
a sharebolder, the case is the same. If the de-
fendant is liable, it is because he has undertaken
the duties of & shareholder. in. consideration of
the plaintiffs givig him the beuefit of one. Now
it is a rule that & contract is voidable &t the op-
tion of the person Who bas entered into it, if he
has entered into it through the fraud of the other
party, avd has repudiated it 08 the discovery of
the fraud. This includes giviDg up all benefit
from it, and -restoring the otber party to the
same condition as before as far 88 poseible. Now
the ples slleges all these facts, fraud, prompt
repudiation, and restitation, a8 far as possible.
It must be good therefore at common law, snd
50 we hold. Cases in equity under the winding-
up Acts have been cited on them; we expressno
opinion save that they do mot govern this case.
It may be this defendant is lisble under the

« Kelly, C.B., Martin, Bramwo’l, and Channel, B.B.

winding-up Acts, or that he can otherwise .in
equity be made liable to oreditors. No question
of that sort arises here ; there is no replication,
legal or equitable, that the plaintiffs are living
as trustees for creditors or anyone else. There
may be no creditors, and the action may bebrought
(we are far from saying it is } mercly to indem-
nify those who have committed ti.e fraud the de-
fendant alleges. But we canpot help observiug
that creditors trust those who are liable as share-
holders, those against whom the compuny is en-
titled to enforce the duty of eharcholders. If the
defendant had got on the register through forgery
of his name he would net be liable, though as much
trusted by creditors as uow ; sve per Yarner, L.
J., Ship’s case, 13 VY. R 599, 2 D.J. & S. 544,
But with this we have notbing to do; we have
to decide & common law question. The swthori-
ties at common law are in the defendant’s favour,.
and the ruling of Willes, J., at Guildford, in The
Glumorgon Iron Company v. Irvine, stthe Surrey

‘Summer Assizes, 1866, is in poiut. Our ju:g-

meat is for the defendant. ¢
Judyment for the defendunt.

—

i

—

CORRESPONDENCE.

The Question of Costs in the Division Courts.
To tag Eprrors oF THE Locar, Courte’ GazETTE.

GexTLEMEN,—It is to be regretted that
those persons who think it their duty to the
public to criticise the Division Courts and
their officers, could not be induced to confine
themselves to the candid statement of facts,
without the exaggerations which, it seems to
me, they uniformly indulge. Lo

Your correspoﬁdent “Comxizix,xiicatbr_“.%
evidently a gentleman of some education and
culture—probably a lawyer—belonging, there-
fore, to a class from whom the public have'a.
right to expect enlightened and comprehensive
views, and fair and candid statements on- all
questions of public interest which furnish oc-
casion for a variety of opinions. It cannot be
claimed that his recent communications in
your journal in any sense answer these ex-
pectations, but, on the contrary, like most of
the newspaper attacks upon Division Court
Olerks and Bailiffs, they abound in exaggera-
tions. I do not intend to review theso lettérs
at length, but only to call the .mmﬁoix?"éf‘
your readers to a single instance, s & 8peoi
men of the spirit and animus of the whate,”

In your July number he stated that in the
Division Courts it was not wnusual I think
this was the phrase—the pumber is not before
me,) to run up a bill of costs for twenty del-
lars upon a suit for the same amount ; and in
your lagt number (October) he reasserts this

'

I s
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statement in a form slightly modifled. * Mr.
Agar,” he says, “‘questions the assertion that
& twenty dollar suit often causes $20 costs in
these Courts. My experience in Division
‘Court matters leads me to think that this as-
sertion is correct.” He does not tell us what
his experience has been. Mine is as follows:
I have been Clerk of the Second Division
Court- of the County of Oxford since 1858.
The total number of suits entered in this
Court within that time, including the said
year, is:2,776. Of these, so far as I can now
discover, or remember, only two have been
charged with the amount of costs mentioned.
Oune of these was for $100. The costs amounted
to $35 70. But this included the costs of an
attachment and sale of perishable property,
attendance of five witnesses, and mileage, and
a reference to an arbitration to ascertain the
amount due on complicated cross accounts, the
arbitrators holding two meetings and calling
several witnesses. [Quere: Could all this
have been done in the County Court for $35,
or $65?] The other was for a small amount,
but several witnesses were in attendance, one
of whom was brought from Owen Sound,
about 100 miles, under a Queen’s Bench sub-
poena.

In order still further to satisfy myself as to
twhat is about the average amount of costs per
suit in this Court, I have examined, with
reference to this question, the first 88 suits of
the present year, on which any order was
made, as they stand in the Procedure Book of
this Court, with the following result:—

_ The total amount sought to be recovered
was . $1,836 2%; average amount per suit,
$33 16, The total amount of costs charged
on these suits, including aliases, adjournments
and witness fees, was $157 48, or an average
cosgquq_suit of §4 14, nearly. I have no rea-
son to doubt but the above is a fair represen-
tation of the usual costs in these Courts, and
that the same number of suits taken consecu-
tively from gny other part of the Procedure
Book of this Coust, or from the Procedure
Book of any other Division Court, would give
very nearly the same results.

- Your correspondent pretends to give the
costsiof & suit in the County Court, for a
claim for $400. “I pay for the sammons,”
he days;, “62c. I pay the sheriff, say $1, for
service, and the Jawyer's costs would be $6,
if paid origervice.” Is it by such loose state-

ments as the above that the public are to be
informed on questions of this nature? And
what need is thers for loose conjectural state-
ments at all? * Are not the costs in both
Courts exactly regulated by law? If your
corfespondent will refer to the tariff of costs
of the respective Courts, he will find that he
cannot prosecute a claim to judgwment in the
County Court, allowing $6 for lawyer's fees,
for less than $11 81, making no allowance
for witnesses or for sheriff's mileage. In a
Division Court a claim for $20 may be prose-
cuted to judgment for $1 65, or a $100 claim
for $4 20, in case no witness is called and no
mileage allowed to bailiff. If more than these
amounts accrue in costs, it will be owing to
witness fees, mileages, adjournments, &c., to
which one court is as liable as the other, with
this difference, however, that in & Division
Court no witness can claim more than 50c for
attendance, while in the County Court this
item often amounts to $5 or $6.

From these simple statements of facts, I
think I am justified in arriving at the follow-
ing conclusions:—

1. It is not true that the costs in a $20 suit

in these Courts usually, or often, run up to
$20. .

2. It is not true that a $400 note can be
prosecuted to judgment in a County Court
with no more costs thun is represented by
your correspondent’s figures—62c., $1 and
$o. '

Lastly, it is not true that the costs in Divi-
sion Courts are proportionately higher than in
County Courts.

I remain, Gentlemen,

Very respectfully yours, &e.,
: CLERK.

mt———

APPOINTMENTS TO OFFICE,

Major-General CHARLES HASTINGS DOYLE, to be
Lieutenant Governor of Nova Scotia.—(Gazetted October
19, 1867.) ) )

Colonel FRANCIS PYM HARDING, C.B., to be Lieu-
tenant Governor of the Province of New Brunswick,—
(Gazetted October 19, 1867.)

| e trarp it e s st e e s e e

TO CORRESPONDENTS.

*“CLERK,” under Correspondence. ) .
T, A. Acar,” too late, Will appear in our next.



