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Office, Toronto Street (two doors South of the Post
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JAS. PATERSON. B. A. HARRISON. THOS. HODGINS.

JIERWOOD, STEELE & SCHOFIELD, Barristers, At-
L) torneys, &c., McLuaughlin's Buildings, Sparks Street,
Central Ottawa.
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BAXTER, Barrister,
Canada West.

Tv[l{. GEORGE &c., Vienna,

- Vienoa, March, 18565.
N B. HOPKINS, Burrister-at-Law, Attorney, &c.,
1, Barrie, County of Simcoe.
Barrie, January, 1855,
l OBE RT K. AL \TICHOL. B:u‘nttcr & Attorney -at- an
Conveyancer, Solicitor-in-Chancery, Notary Public,
&e , Vicouns, C.W.
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\: 7 H. 8COTT, Barrister-at-law, Solicitor-in-Chancery, -
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ADVERTISEMENTS.

THE UPPER CANADA LAW J OURNAL
MUNICIPAL AND LOCAL COURTS' GAZETTE.

CONDLCTED BY
W. D. ARDAGH, Barrister-at-Law, and
ROBT. A. HARRISUN, B.C.L., Barrister-at-Law.
IS published monthly in the City of Toronto, at $4 per
annum if paid before 1st March in each year;
after that period; or five copies to one address for $16 per
asonum, in advance.
1t claims the support of Judges, Lawyers, Officers of Courts,
Municipal Oflicers, Coroners, Magistrates. and all concerned in
tho adminstration of the Law, ou the fullowing grounds :—
1st. It is the only Legal Periodical pullished in U. Canada.
2nd. Each number contains Reports of cuses—many of
which are not to be found in any other publication.
3rd. Chamber Deuewns are reported expreasly for the
Journal.
4th. Eaclr number contains original articles un subjects of
professiunal interest.
5th. Euch number contains articles in plain language for
the guidance and information of Divisiun Courts, Clerks, Bai-
Liffs and Suitors, and Reports of cases of interest to all whose
support i3 claimed.
Gth. Each number contains & Repertory of English decided
cases on Puints of Practice.
7th. It is the only recognized organ of intercommunication
between Lawyers, Officers of Courts, and others concernod in
the administration of law.
8th. It is the only recognized medium of advertising on
subjects of legal interest.
9th. It circulates largely in every City, Town, Village and
Towunship in Upper Canada.
10th. It exchanges with more than fifty cotemporary pe-
riodicals pubhbhed in Epgland, the United States, Upper and
Lower Canada.
11th. It has now reached the seventh year of its existence,
and is steadily increasing the sphere ot ita usefulness.
12th. It has ndvocated, and will cortinue to advoeate sound
and practical improvements in the law and its admipistration.
YVols. I, I1., 111, IV,, V. and VI. on hand, $24 the six, or
$5 for either separately.
The Advertssing Charges are :—

Card for one year, not exceeding fuur hnes .£&1 00
Une Columa (30 hines) per ixpuy . ... . .1 00
Talf a Columu (40 lines) per isaue . ... 912 4
Quarter Colutn (20 lines; por lsdue IOPURN 4 7 6
kaghtl of a Column (U Lines) per jssue., ... . [V}

Lusigess Card not excewding four nes—and uubocnptmn for oue year, 1f paid

in wdvance, only 0.
W. C. CHEWETT & CO., Publishers, Toronto.

QUEBEC AGENCY FOR THE TRAVbACTIO\I OF BUQ[\ESS
WITH THE GOVERNMENT DEPARTMENTS.

O. J. GIBBS

AS OPENED AN OFFICE IN QUEBEC FOR THE TRANS-
ACTION of the Business of Parties, residing in Upper Caunada
or elsewhere, with any of the Government Departments.

Persone desirous of securiny Patents for Lands, or having Claims
of any kind against the Governmeat, or requiring any information
obtainable at the Crown Lands’ or other Public Offices, may have
their business diligently attended to by a Resident Agent, ~ chout
the expense and inconvenicnce of a journey to Quebec. Patents
of invention taken out.

All prepaid communications, addressed Box 336, Post Office,
Quebec, will receive immediate attention.

October, 185Y H. J GIBBS.

$5 if puid |

i
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& & H, Kingston, §5; D M, Lmbro.$.‘.0 C. C, Mono Mills, sl. 50: W ILLL,
Drumbu, ;4 W. M Turonw.s.‘a A H,Wardmlle, $4, 3 B J, Brokulio. §4
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CHANCERY ORDERS
HE recent ORDERS OF T1IE COURT OF CHHANCERY,
uniform withTaylor,
Price 25 ceENTS,
By~ Mailed, free of postage, on receipt of the price.
W. C. CHEWETT & Co,,
17 & 19 King Street East.

August, 1802,

LEGAL AND OTHER BLANKS.

’\'/ C. CHEWETT & CO. have constantly in Stock nearly
e two hundred different Law Blanks, for the use of Law-
yers, Conveyancers, Notaries, Division Court Clerks, Corouers,
Bailiff's, &c. &e., at the very cheapest rates ; and are prepared
to supply Special Blanks, at equally moderate prices, to parties
requiring them, when 500 to 1000 copies are ordered.

W. C. CHEWETLT & CO,
17 & 19 King Streer Ezst, Toronto.
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NOTICE!

‘Bookselling, Stationery, Printing, Lithographic,
and Bookbinding Business,
]'IERETOFORE CARRIED ON UNDER THE NAME OF

AMACLTEAR & CO,,
Will from this Jdate be changed to the style of
W. C. CHEWETT & CO.
17 & 19 KING STREET EAST,
Toronto.

Toronto, July 1, 1861,

LAW SCHOOL
OF THE

UNIVERSITY OF ALBANY.

FIHE next Term commences on the first Tueaday of Sep-
tember next. There are three Terms in a year, and any
three successive Terms coustitute a Course.

Fur Circulars, address

AMOS DEAN, Albany, N. Y.
June, 1861.

THE CONSOLIDATED STATUTES.

| WORKS BY R. A. IIARRISON, Esq.
:fl‘llE COMMON LAW PROCEDURE ACT OF 1856. The New
Rules of Court, &¢, with Notes of all decided cases.  Price,

[ §8in parts, §9 Half Calf, $10 Full Calf.

THE COUNTY COURT RULLS, wuh Notes I'iactical and Ex-
planatory, %1 00,

THE MANUAL OF CO8%S IN COUNTY COURTS, with Forms
of Taxed Bills in Superior Courts, 50 cents.

THE MUNICIPAL MANUAL for Upper Canada, with Notes of
Decided Caces, and o full Analytical Indes. Irice, $3 Cloth.
&3 50 Half Calf,

W. C. CHEWETT & Co., Pubiskers, Kin

& St., Turonto.

| o y T
i STANDING RULES,

' ( N the subject of Private and Loeal Bills, adopted
; by the Legislative Couneil and Legislative Assembly,
3rd Sersion, 5th Parliament, 20th Victoria, 1857,

L. That all spplications for Private and Local Billa for
"granting to any individual or individuals any exclusive or
s peevliar rights or privileges whatzoever, or for doing any mat-
“ter or thing which in its operation would affect the rights or
- property of other parties, or for making any amendment of &
-like nature to any former Act,—shall require the fullowing
' notice to be published, viz :—

i In Upper Canada—A notice inserted in the Official Gazette,
cand in vne newspaper published in the County, or Cuion of
! Counties, affected, or if thera be no paper published thgrein,
I'then in a nowspaver in the next nearest County in which a
“newspaper i3 published,

v In Lower Cinada—A notice inserted in the Official Gazette,

TP UE Subseribers have great pleasure in stating that they " in the Enghish and French languages, and in one newspaper
have been appointed Upper Canada Agenta for the sale: in the English and one newspaper in the French language, in
of the Cunsolidated Statutes, which Lave vow, by proclamation, | the District affected, or in both Ianguages if there be but one

become law. ‘They have them complete, or in Codes, as de-
tailed beneath, and will be bappy to receive orders.
The Consolidated Statutes of Canada.
“ . Upper Canada.

The Acts relating to the Administration of Justice. U. C. i

The Municipal Acts, Upper Canada.
Fhie Acts relating to Real Estate.

The Acts relating to the Profession of the Law.
The Acts relatin
Vessels.

The Acts relating to Bills of Exchaunge.
The Acts relating to the Criminal Law of Upper Canada,
Tue Militia Acts of Upper Canada.
W. C. CHEWETT & CO.,
17 & 19 Kive StreeT EasT.
Toronto, Feb. 28, 1801,

A SKETCH OF THE OFFICE OF CONSTABLE.
BY ADAM WILSON ESQUIRE, Q. C,,

MAUR OF THE CITY OP TORONTO,

' The Constable hath as good authority 1n his place. as the Chief Justice
bathio hw.”

PRICE ONE DOLLAR.

HIS SKETCII, which has been prepared more particu-

larly for the use of the olice Force of Turonto, is, never-:

theless, well adapted for the use of all Constables, Sheriffs,
Bailiffs, and other Peace Officers throughout the Provinece ; and

it will be foand to be very usefnl to the Magistrate, and even:

to the Lawyer.
W. C. CIIEWETT & CO.,
Pullishers, Toronto.
Toronio, 1301.

g to the Registration and Navigation of picate

: {mper; cr if there Le no paper published therein, then (in both
i Janguages) in the Official Gazette, and in a paper published in
| an adjoining District.

i Such notices shall be continued in each case for a period of
: at least two months during the interval of time between the
! close of the next preceding Session and the presentation of the
i Petition.

2. That before any Petition praying for leare to bring in a
Bill for the erection of a Toll Bridge, is presented to
i this FHouse, the person or persons purposing to petition for
i such Bill, shall, upon giving the notice preseribed by the pre-

ceding Rule, also, at the same time, and in the same manner,
! give a notice in writing, stating the rates which they intend to
. ask, the extent.of the privilego, the height of the arches, the in-
! terval between the abutmenisor piers for the passage of rafts
1 and vessels, and mentioning also whether they intend to 2rect a
" draw-bridge or not, and the dimensions of such draw-bridge.

3. That the Fee payable on the second reading of and Pri-
. vate or Local Bill, shall be paid only in the Iouse in which
| such Bill originates, but the disbursements for printing such
: Bill shall be paid in each House.

4. That it shall be the duty of parties seeking the interfe-
i rence of the Legislature in any private or local matter, to file
: with the Clerk of each louse the esvidence of their having
| complied with the Rules and Standing Orders thereof; and
“that in default of such proof being so furnished as aforesaid,
it ehall be competert to the Clerk to report in regard to such
matter, ““that the Rules and Standing Orders have not been
complied with.”

That the foregoing Rules be published in both languages in
the Official Gazette, over the signature of the Clerk ol each
“House, weekly, during each recess of Parliament.

J. F.TAYLOR, Clk. Leg. Council.
Wy, B, LINDSAY, Cik. Assembly.

10-t£.
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OPINIONS OF THE PRESS.
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Tae UrprR Civany Lawn Jorrvat, —Thin well condueted pablication,
waare glad to learn, haz proved ennnently suciesstul, Hta cottents wist
prove of great value to the profrsmon 1n Cang 1a, and will prove jotereet-
I]m( lo the Luited Suates —Amerwan Lamlway lieview, Sceptember 28th,

Y.

T Ueprr Cyvana Law JoURNAL~This us ful publication for Sep.
tetnlwr 13 before us Wo Leartily recotninend ¥t as A very usefui doarnal,
nut only to membera ut the legal profession, but also to Magisteates, Bl
Ul Ac, and o fict every person who wishies te heep hisel? postesd 1n
Iaw matters It bas besn recommended not only by the Tushest lectl
sutherities 1o this Prevines, but alse in the United States amd Laoglaad
The present number 19 replete with usetal antoriation — Weiland Re-
pertery September 20th, 1800,

UreeR Cavana Law JoLRVAL —We have recehved the April numler of
this execlleot publication, whu bk is 4 credit to the publi bers aund the
Province,  Among & great vaciely of arlddes of interest, we espoecdally
note two, 000 ol & serivs on the Coustitunonal Hixtory of Canadu, the
other upon o decision declaring the right of perswons not parties to suite to
weareh the books of the Clerks of Courta tot Judgncsts The question
dlose out of & request of the Recretary of the Mercaotile Frotection
Asoctation —Sbontreal Guzette, Aprid, 2oth,

Tie UppER Canaba Law Jovrgwar, for Mav., Messre Aaclear & Co,
Kiug Ctroet, Turonto —In addition to interesting roporta of enses recently
trivd in the revern] Law Courts, and u variety of otherimportant matter,
this number coutains woll-wtten originat articles on Munioipat Law e
form, vesponmibilitics and duties of Schoel Poustees and Toachers, and a
cuntinuation of & Jlistonieal 8ketch of the Conctitution, Laws and legal
Tribunasls ot Cannda — Fhordld Gazzette. May 19th, 15.9

Creer CavADA LAw JotRNAL—The March number of this very useful
anl interesting Journal hus baen povived  Wo think that the articles
tound inata prgzen aro equal i alahity W soy found in hodred periodicls
cither 1n Poatand or Amertes Messrs Ardagh & Haenson deserve the
greatest crodit for the munner 1n wineh the editorind work s orfornied,
We nope their enterprire way be us profitable us 1t is crodataUle.—Huslings
Chrumcle, May, 160 14,19,

The Upper Canada Law Journal  Maclear & Co. Toronto  This w1l
comnducted pubhication, we are glad to learn, Lias proved eminently suc-
conrful. 1M& eonlents Must prove «f great value to the Protession i Ca-
nada, and will prve juterestiog in the United States —Leyul uleiliyons
cor, Pinladeipbig, August u, 1303,

Upper (anada Law Journal —\We have roccived the first number of
the titth volutse o1 this hichly usefol Journal, published by Maclenr &
Co. of Toronto, and edited by the talentsd Robart A [armisen, Eaq,
B C L., author of the Common Law Procedure Aet, which hus obtaducd
clasaiticatiun alenz with the celehrated compilers of England und)! pre-
ferred Ly the prufesstonals at home to ali othors.

There {8 no magistrate, municipal officer, or private gentlemen, whoss
prudession or education wishes the law to be well adnnuistred, shouid
te witbont it. There are knotty pointa defina! with a2 sunphlcity that the
mort ordinary nminds can understand, and the lfterary gentleman will
flad in {ts pages, a history of the constitution and lawa of Canada., from
ths assumption of British authority  Subiscription. $4 00 a year, and for
the amount of labour und erudition reatowed upon it, 1t is worth double
the ainvuut —Vidoma Herald, Janu. -, 19, 1504

The Law Journal of Upper Cunada for January. Ry Messrs. ARDAGH
~ud I{ARRIBON. Maclear & Co, Toronto, $4 00 & vear cash

This is one of the best and st sucees<ful publicativas of the day in
Canada, and its Raccess promptr the editors to greater exertion,  dbor in-
stance thay promise during the presant volume to devote a larger portion
of their attention to Muniapal Law, at the sume time uot neglecting the
1terests of therr geseral subecribers — Bruws/s Whay, Junuary 1s, 1oy

The Tpper (unada Law Journal, for January. Muclear & Co, King
Streat Rast, Torouto

This 14 the first numiber of the Fifth Volume: and the pullishers an-
nounce that the terms un which the paper has been furnished to gub-
scnbers, will reminn unchaaged,—viz . §4 00 por anouw, if pad before
the 1spuc of the March number. and §3 10 1f afterwards.  Uf the utility of
the Law Joernai, and the abhility with which it 18 conducted. amplo
textimony has teen affonded Ly the Bar and the Press of this Provinee,
»1 1t is unnecessary for us to mv much o the way of uraing 1ty Jwins
upun the hiberul patronags of the Cao. lain publhic.— Fhorald Guzelte,
Jannary 27, 1851

Tug Upper CaNaDy LAW JoCRNAL AND LocAL COCRTS' GAZETTE, 15 the
name of an excellent monthly publicatin.  from the establishinent of
Muclear & Co . Torouto —It 13 conducted by W D Ardagh, and 1t A
Harricon, B C L, Barpicter at Law —Urice 31 per anoum — Oshawa Vin-
duwator, Octuler 1ith., 1505

Law Jorrwat, for November hae arrised, and we hawe with pleasure
1*anealualile contente  In our humble opimon, the publication of ting
Jourual §s an 1nestimable boon to the legal professiun. We are not aware
of the extent of 1tx cicculation wn Branttord; it showld le taken, however
Ly every member of the Har, in towa. as well every Mapstiate and Muni-
cips) Oflwer  Dor would pohticiaus find 1t unprofitalle, 0 pursue its
hiehly insteactive pages  This Journal §s aduntted by Trans-Atlantic
writers to be the maoct ably enndueted Journal of the profession in Amer-
B4 Tae Pabhi-hors have our sjucere thankha tor the prescut nnmber —
Brant Heraid, Nov 1utl , 1808

The Lne Journal 1s beautifully printcd on exccllent paper, andan
dved. equals in its typographical appearsnce. the legal reon=d published
in the metropolis of the Lnited Rangdom. $18 year s & vory ineonsi-
decable sum for so much valuable 1ntorwation as the Lew Journal con-
taina — it Hope Atlas

UPrFR CaANADA Law Jotrval, Muclear & Co, Toronto, Jasunry —-We
have ro frequently spoken in the hithest terms of the tnecrits of the above
perustical, that It iy wcarcely nocensary for @s to do anything mere than
ackiiow ludyn the recelpt of the Jast number, It is alinoat as esmnitinl to
Municipal uffierrs nud Magistrates sa it 18 to Lawyors —Sor.(furd Krame
sner, &0 My, 1h)n,

Tue Usprr Cavans Law JorRNaL for March By W, D Ardach and
Rebt A Harvison Barristers at Law.  Madear & Co, Totonto 34 a
your eash — Abuve we havo Juiaed together tor w gingle notice, the most
usctul periodical that any couotry can produce. and happy are we to add,
th4t it appears tn ba well and deservedly patronindd  We have <o repeat-
ediv alluded toats merits, that the reader will readily excuse say louger
uche intion — Wy, May, 15t 1850,

Tur Urrer Cavava Law JotR¥AL, and Local Qourts Gazette,

The August namber of this sterhing publicution bas lwen at hand rev-
ornl days. 1t upeus wich a weoll written original paper vn * Law, Equity
and Justice,” which conslders the quertiona so frequently ashed by those
who hinve been, as they thauk, vutinnzed in a legal coatroversy —¢1s
Law not Equity? 1Ia kquity not Law?” Lialdlity of Corporations, and
Lislality ot Steamboat Proprictors. are next i order, and will ba found
worth s careful persunl - A thstorical Sketeh of the Constitution, laws
and Lepal Tribunsls of Canada.” i« continued from the July number, it
13 compiled with care, and should bo read by every young Canadian.

The rorrespondence department is very full this month  There are
letters from &evernl Divizion Court Clerks, usking the opiusons of the kEd-
itors un points of law with which it is unportunt every clerk should be
faunhar,  Thero are communications too from Justices of the Peacs, ask-
inginformation uprn a great variety of sulyecta. All questions are an-
swered by the Editors, aud a glance at tlus department must bg suffident
tu satisfy every Clerk, Justice of the Peace. Bailifor Constabla that inno
way cau theynvest $4 with so much sdvantage to themselves, asin paying
that amount as a year's aubseription to the Law Journa! Tha report o
thecare, * Roginn ¥ Cummings.” by Robert A, Harrison, Erq , decided in
the Court of Lreor and Append, 18 very tull, and of course will receive the
carctul attention of the professiva. The Repuitaof Law Courtandd great-
Iy to the value of the publicativn.

Tus UPPER CANADA Law Jorrvar, &c¢

We are indebted to the publishers of tlis interesting law periodical for
the numbers 01l this sale of the pressut volue, (Vol. 4.) cwnmoociog
with January lasr.  1ts pages have been Yooked over Ly vr with wuch
interest, 1t is ‘ne only leyal periodscal published in Upper Canada,
and is conducted with great lbllltfy Fach number contmns elsborute
oryunal articles on profeasiopal subjocts, mainly of importanec to the
bar of Canada, but also eutertatning to that of the United States— cow-
munications on mooted pniots and replies theretn, serial instructions
to magistrates and other officers—and numerous decirions ot the Division
and other Courts of Canada. We weloome it as an excellent exchange —
1he Iuttsburgh Legal Journal, Sept. 4th, 1858.

ToR LAW JoURNAL, fur February, has been lying on our table for aome
troe  As usual it is full of valuable uformation  We are gled to tind
that the circulation of this very ably conducted publication is on the -
crease—that it is now found in every Barrister & oftice of note, in the
hands of Ihvasion Court Clerks, Shenitls and Bawifla.—Hope Guide, Murch
YA 1509,

Tas Urpzr Cavana Law Jooryal for July Maclear & Co., Toront.. 3¢
a year —To thin usetu) pubhication the pullic are indebted for the only
rclble law intelligence  For instauce, after all the Toronto newspasers
huveiven a garbled uecount of the legal procecdings in the case of Moses
K. Cumimings, out comes the Law Journal and sperks the truthb, viz
that the Court of Appeal has ordered a new Trial, the prisouer remaining
fn custody —Briesh Whag, July 6, 1655,

Tne Trrer Caxans Law JouBvAL Toronto: Maclear & Co —The July
numnber of this veluable journal hua teached us.  As it 14 the only pubii-
cation of the kind in the Provincee, it ought to bave an extensive circula-
tion, and should be in the hands of all bustness a8 well as proteasional
emen.  ‘The price of subscriptivn 18 four dollars & yeur 1n advaoce —Spec -
tuter, July 7, 1638,

Upper Canada Law Journal —This lnghly interesting and neetul jour-
nal for June has been recerved,  Iteontuinsa vast amount of information
The articles on *'Fhe work of Legisiation,” * Law Rotorms of the Ssesaen,”
¢ Historwal Sheteh of the Conntitution, Laws rnd Legal Tribunals of Can-
#da.” are well worthy of & curetul persual. This work should be found
1n the office of every merchant and trader in the Provinee, being in our
opnien, of quite a3 much use to the merchunt 28 the lawyer.—Z{umilton
Spectatin —June 8, 1503,

[". . Low Journal, August, 1858 - Toronto Maclear & Co.

This valuable law sorial atill maintainis its hizh posiion We hope its
circulation is increasing  Every Magistrate shoudd patronize it We are
Lappy to learn from the number befure us that Mr. Harrison's ¢ Common
Law Piocedure Acts™ is highly spoken of by the knglish Jurist, 8 le;ral
authority of consideralile weight  He raysat §s © almoet as nseful to the
Loglirh as to the Canadinn Lawyer. and 18 not only the most rerent, bhut
by tar the most complete edifion which we (Junst: bave seen of these 1m-
portant acts of parliminent *—Clwurg Star, August 11th, 1534,

Urrrr Canvapa Law JoirRvaL —The August number of the Ipper Can-
ada Low Juurnal and Local Courts Gazelle, has just come to baud. Like
itapredecs <ors, it maintsins its higbstanding as a peruudical which should
be studie Yy every Upper Canadian Law Student, and carefully rend,
and referred to by every intelligent Canadisn who would become ac-
quainted with the lnws of lis adopted country, and see how these lauws
are administered 1o ber courts of Justico.—Srulford Erananer, Angust
120, 1S
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DIARY FOR AUQUST.

4 IUNDAY [ 10 Sundey

10. Sfaturday .« Attirios, &c., g: be Lot w{m Socretary Law Society.

11. 8UNDA 1 ¥ after Trimiy
14 Wedn .. Last day for eervios of writ County Court.
ll. BUNDAY ........ 1A Sunday

y.
20, Tuesday ......... Last day for notice for Cuancery Examination, Toronto.
2. 'odnulhy ~... Long vacation ends.

24. Raturday ... Last day to declarv County Court.
25. BUNDAY .... ... 1A Sunday afier Trinuy.

26, Moodsy .. Trinity Term begina.

%0. Priday .. per Day, Q. B

3L Satarday . Paper Day, C. 1.

IMPORTANT DUBINESS NOTICE.

FPersons indelied to the Proprictors of thuJuurnal are requested (o yemember that
all our past due accounts have beem placed tn the hands nj’im Puattom & Ardagh,
.ubmm, Barrie, for collectum ; and that only a prompt remullance t them will
2awe onst,

Ris wu.h grea! reluctance that the. I‘roprwlm‘a hare adopled this course; but they
Aave been compelied to do 90 31 order to enalde them Lo most tAcir current expenses,
wAch are very heucy.

Now that the uvfulnan nf the Journal is so y admutted, 1l would not be un-
reasonable Lo expect thut the Professum and Ogficers of the (Vurts wou'ld arrrd it e
sberal support, snstead of allowsng themselves (o be suad for thesr subscriptions.

TO CORREBPONDENTS-~Ses fast poge.

a;;ﬁppn Ganada Fatr Journal,

AUGUST, 18061.

THE ACT FOR TUE BETTER ASSIGNMEN'L Of DOWER.

—

The law of Dower in Upper Canada has always been a
sabject of much perplexity to the lawyer, and of more or
less oppression to the land-owner.

While dower was, in theory, for the support of the
widow, in practice it yielded her little or nothing, and,
worse still, caused mach loss to the owner of the fee.

This beiug the case, the aim of the doweress-was rather
to levy a money compensation than to have the enjoyment
of one-third of a bush-lot, which, owing to the existence of
the primeval forest, she could not caltivate, or even one-
third of a lot partly cleared, of which, for waut of means,
she could make no use.

Ia truth no greater punishment could, in many cases, be
inflicted upon the claimant than to admit her clsim, and to
permit her to take possession of that which appareatly she
8o earnestly prized. But even here there was a difficalty:
parties, owing probably to the fact that the claim for cne-
third of the land was only a pratence, could not agree upon
the portion to be assigued, and an actiop for dower, with
its attendant expenses, was the consequence.

Theo, suppose the right to dower corceded, was it just
to allow the widow to have not only one-third of the lot as
left by her deccased husband, but at the same time, in
consequence of her own neglect to claim immediate dower,
to give her, by way of damages for detention, the benefit

of subeequent improvements ! Was it fair to carve out of
the centre of a farma one-third of it, so as to render the
working of the rewainder ruinously cxpensive? Was it
right for the law capriciously to iwpoverish any of her
Majesty’s subjects without, at lcast, a corresponding benefit
to her who put the law in wotion ? These, and similar
questions without number, were daily asked, but owing to
the voxatious stato of the law, could not be satisfactorily
answered.

The Legislature has at length made an attempt to place
the law of duwer upoun a more satisfactory footing in passing
the act 24 Vic. cap. 40, intitled *“ An Act for the better
assigoment of Dower in Upper Canada.”” It is confined to
Upper Canada, and does not affect cases where the right to
dower has become consummate by the death of the hus-
band before 18th May, 1861 : (s. 16).

It is by thiz act enacted that ¢ In estimating damages
for detention of dower nothing shall be allowed for the nse
of permanent improvements made after the alienation by,
or death of, the husband of the claimant” (s. 17); aud
that ‘‘ no action for dower shall be brought but within
twenty years from the death of tha husband of the person
claiming dower, nor until one calendar mounth’s notice, in
writing, demanding the same, bas been given by the claim-
act to the tenant of the freechold:” (s. 18.) It is also,
very properly enacted, that no such action shall be hereafter
brought ‘¢ in case the claimant joined in a deed to convey
the land or release dower therein to a purchaser, though
the acknowledgment required by law at the time may not
have been had, or though any informality may have occur-
red in respect thereof :” (s. 19.)

The leading features of the act, however, are two : first,
to provide facilities for the issue of & writ of assigr. ment of
dower ; and, secondly, to provide a means whereby the
assignment of dower may be, as far as possible, reasonable
and just.

Fucilities for issue of torit.—Where there exists an out-
standing claim for dower in any real estate in Upper
Canada, and the owner of the real estate acquiesces therein
and is willing to assign dower, bui the parties are not
agreed as to the admeasurement, it is made lawful for
either of the parties to apply to a judge of cither of the
superior courts of common law, or to the judge of the
county court of the county in which the lands lie, out of
which dower is demanded, for a writ of assignment of
dower: (8. 2.) It must be made to appear to the satisfac-
tion of the judge, by evidence oa affidavit, (intitled, 1tis
presumed, in one of the courts) that the partics agree as to
the existence of the right of dower. This is the founds-
tion of the summary jurisdiction. When it is established
to the satisfaction of the judge he is authorized, without
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suit or other procueding, to order the writ of assignment of
dower to issue to the sheriff of the county in which the
land lies, out of which the dower is demanded.  So, when-
ever, a widow’s right to dower is cstablished in an action
for that purpose, she is catitied to sue out from the court
in which the action is brought a writ of assignment of
dower, under the provisions of the act. The writ wust,
of course, in this case be sued out upon the judgment, and
in any case be directed to the proper sheriff: (s. 1.)

Form of writ.—The Legislature has not given the furm
of the writ intended, but, on the contrary, declared that the
superior courts of common law shall frame a form of writ
of assignment of dower, and fier{ fucias for costs, adapted
to the provisions of this act and any other act in force in
Upper Canada relating to dower:” (s. 15.)

Duty of sheriff upon receipt of the writ.—It is made the
duty of the sher:ff to whom the writ is directed, to appoint
three reputable and disinterested freeholders commissioners,
for the purpose of msaking admeasurement of the dower.
The appointment must be by an order which shall specify,
1. The lands of which dower is to be admeasured ; and,
2. The time at which the commissioners shall report:
(s 3)

Oath of Commissioners.—Before entering upon their
duties the commissioners must take an oath of ofice. No
form of oath is given, but it must be to the effect that
“they will faithfully, honestly and impartially discharge
the duty and execute the trust reposed in them by the
appointment.” The oath may be administered by the
sheriff who made the appointment, or before some officer
authorized to take affidavits: (s. 4.) There is no obliga-
tion on the part of any person to accept of the appoint-
ment. It may be refused, and even if accepted it would
appear may be neglocted without any very serious conse-
queaces. It is, however, to be presumed that any person
who takes the cath ¢ faithfully, honestly and iwmpartially”
to discharge the duty will not be guilty of neglect.

Provision in case of death or resignation of Commis.
sioners.—If the persons appointed commissioners, or any or
either of them die, resign, neglect or refuse to serve, others
may be appointed in their places by the sheriff. Persons
8o appointed must take the oath before mentioned.

General duty of Commissioners—The commissioners
are required “ as speedily as possible *’ to lay off the one-
third of the lands embraced in the order for that appoint-
ment, as the dower of the widow. The part so admeasured
avd laid off must be by the commissioners designated with
posts, stones, or other permanent mobuments: (s. 5, sub-
s. 1).

Rule to be observed as to improvements.—In making the
admeasurement, the commissioners are required to take

into view any permanent iinprovement made upon the
lands embraced in the order, by any guardian or minor
heir, or other owner, since the death of the landlord, or
since the tiwe that the lands camo to be owned by any
person or persons by the alienation of the husband or by
title derivcd through Lim. If practicable, the commissinn-
ers must award the improvement within that part of the
dower not allotted to the widow. 1If not practicable so to
award it, they shall make a deduction from the lands
allotted to the widow proportionate to the benefit she will
derive from such part of the improvements as may be
incladed in the portion assigned to her: (s. 5, sub-s. 2).

Purcer to award annuity in liew of Dower.—1It is not
under all circumstances iwperative upon the commissioners
to make an artual assignment of dower. If from the im-
provements upon the land or other peculiar circumstances,
the commissioners find that an assignment of dower cannot
ha s0 made as to be fair and just to all parties by metes and
bounds, they may assess the amount of a yearly sum of
money in lieu thereof. In assessing the annuity they must
take evidence of all facts cnd circumstances relating to the
lands, and the improvements thereon, making allowances
for the improvements in the same way as would have been
aone had the assignment becn made by metes and bounds.
The evidence should be taken in writing on oath and be
subscribed by the witnesses. It must be returned to the
Skeriff : (8. 5, sub-s. 3).

Annuity—its effect, and how recoverable.~The anuuity
will be a lien upon the entire of the lands, unless the com-
missioners think it just to confine it to a part, and then
only to such part. It will be payable as the commissioners
may direct, and recoverable by distress in the same manner
as rent. The usual personal remedy against the owuners of
the land may also be preferred and be had : (s. 5, sub-s, 4).

Employment of a surceyor—When an zsdmeasurement
is necessary, the commissioners may employ a sarveyor
with necessary assistants to aid them in the admeasurement :
(s. 5, sub-s. 6).

Report of Commissioners.—The report or return must
be by the commissioners directed to the sheriff, with a full
and ample report of their proceedings, with the quantity,
courses, and distances of the land admeasured and allotted
to the widow, with a description of the posts, stones, and
other permanent monuments thereof : (s. 5, sub-s. 5).

Controlling perer of Sheriff—Confirmation of Report.
—The sheriff is empowered upon the application of the
commissiouers or of either party, to enlarge the time for mak-
ing the report. He may also by order compel the report or
discharge the commissioners neglecting to make the same,
and appoint others in their places. (s. G). When the
report is made, he may at the time for receiving it, or at
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such other time to which the hcnri"ng shall havo been ad- | ment be bad, as the court may direct : (8. 12). The court

journed on good cause shown set aside the report and
appoint new commissioners a8 often as may be nccessary.
If not set aside, the sheriff is required by order to be
endorsed on the writ to confirm the report and admecasure-
ment: (8. 7).

Report wchen absolute.—The report when made and con-
firmed is to be filed with the proceedings in the cause
thirty days thereafter : (s. 6). The report so made and
vonfirmed at the expiration of thirty days from the date of
confirmation, uuless appealed from is binding and conclu-
sivc upon all parties to the action in which the writ of
assignment of dower was issued : (s. 8).

Right of appcal.—Any party interested may appeal

from tho order of confirmation of the report of the com-
missioners in the court in which the proceedings have been
carried on. The appeal must be made within thirty days
after the order of confirmation : (8. 9).

Mode of appeal, bond, &c.—The appeal must be tiled
with the sheriff who granted the order. It will not, how-
ever, be effectual or valid for any purpose, until a bond to
the adverse party is executed by the appellant, and filed
with the sheriff with secuarity to be approved by him. The
approval must be evidenced by an indorsement on the
bond. The bond itself must be in the penal sum of $100,
and conditioned for the diligent prosecution of the appeal,
aud of all costs that may be adjudged by the court against
the appellant: (s. 10.)

Duty of sheriff when bond approved.—It is made the
duty of the sheriff with whom the appeal bond is filed; 1.
To transcribe the order, evidence, report, and other pro-
ceedings had before him, togetlier with the appeal; 2. To
certify the same under his official seal ; and, 3. To transmit
the same to the proper officer of the court appealed to:
(s. 11).

Review of proceedings by the court.—The court to which
the appeal is made, is required to proceed at the next
ensuing term after the transmission, and not later than the
second term after the making of the order appealed from,
to review the proceedings upon the application, and to do
therein ¢ what shall be just:”" (s. i1).

Hearing of appeal.—The hearing shall be brought on by
the ordinary practice as in cases of an appeal from the
County Court, and the court may by rule direct further
returns from any sheriff whenever the same shall be
necessary : (s. 14).

Proceedings upon reversal —In case of the reversal of
the order of confirmation, the court is to cause the same to
be certified to the sheriff makiog the order, to the end that

new commissioners may be appointed or a new admeasure-

itself may, if it sec fit, appoint the commissioners : (/).

Duty of sheriff if no appeal.—If there be no appeal
within the time limited for the purpose, it is the duty of the
sheriff to deliver possession of the land admeasured to the
claimant for ber dower, and she may hold the same, subject
to the payment of all taxes and charges accruing thercon
subsequent to her taking possession: (. R).

Costs.—In all cases where a widow’s right to dower
is established in an action for that purpose, the costs of
proceedings for the assignment of dower follow the suit,
and are recoverable by writs of fier! facias from the goods
and chattels or lands of the defendant in the suit: (s. 13).
In all other cases, the costs are in the discretion of the court
or judge that issues the writ of assignment of dower : (7).
But in both classes of cases all costs in appeal are in the
discretion of the court of appeal: (15). Power is conferred
upon the Superior Courts of Commor Law to scttle the
fees to be allowed to the sheriff, commissioners, and all
others for services : (s. 15).

Reqistry of report.—A certified copy of the report may
be registered in the registry office for the county where
the lands are situate : (s. 6).

ORDERS OF THE COURT OF CHANCERY.
20TH JUNE, 1861,

PRO CONFPESSO—SETTING DOWN.

Where & bill has been ordered to be taken pro confesso, the cause
may thereupon be set down to be heard ; but the day for which
the same is 80 set down is to be not less than ten days from the
setting down thereof, unless the Court think fit to appoint a special
day for the hearing thereof.

MOTION FOR DECREE.

Where a party has given notice of motion for decree, he is to
set the cause down to be heard on such motion not less than ten
days before the day for which such notice is given, unless he shall
have obtained an order allowing a less time for such purpose.

Motions for decrees are to be allowed caly in three classes of
cases, namely : —

First—Where thers is no evidence.

Second—Where the evidence cousists only of documents, and
Sach affidavits as are necessary to prove their execution or identity,
without the necessity of any cross-examination.

Third—Where infants are concerned, and evidence is necessary
only so far as they are concerned for the purposs of proving facts
which are not disputed : but this order is not to apply to cases in
which, but for this order, the court would grant leave to serve
short notice of motion for decree in order to prevent irrepsrable
injury.

DELIVERY OF POSSESSION AFTER FINAL FPORECLOSURE.

In any suit for foreclosure or for redemption, the mortgagor or
other person entitled to the equity of redemption, being in posses-
sion of the premises foreclosed, may be ordered to deliver mp
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poseaession of the same upon or sfter final order for foreclosure, or
for the dismissal of the bill, s the case may bo.

PARTIES INTERESTED IN THE EQUITY OF REDEMI'TION MADE
PARTIEA IN TIIE MASTER'S OFFICE.

In any care in which it shall appear conducive to the ends of
Justice that parties interested in the equity of redemption shonld
be allowed 0 be made parties in the Master’s Ofice, by reason of
the partics so interested being numerous or otherwise, it shall be
sompetent to the Court, at the hearing, or afterwards, ta dirvect
that parties so interested, may be made parties in the Marter's

Office, upon such terms as to the Court shall eeem fit; sach order .

to be only made where one or more parties interested in the equity
of redemption are already before the court.

DEFENDANT ABSCONDING OR BLING CONCEALED.

In case it appears to the court by sufficient evidence, that any
defendant against whom a bill has becn filed, has been within the
jurisdiction of the Court at some time, not more than two years
before the flling of the bill, and that such defendant, after dus
diligence, cannot be found to be served with an office copy of the
bill, and that there is good reason to believe that be has absconded
from the jurisdiction, or that be is concealed within the same, the
court may make such order as is prescribed by section 7th of the
9th of the General Orders of June, 1853.

APPOINTMENTS AND NOTICES IN THE MASTER'S OFFICE.

Where the Master shall direct that parties not in attendance
before him shall be notified to attend before him at some future
dsy, or for different purposes at different future days, it shall not
be necegsary to issue separate warrants, but the parties ahall be
notified by one appointment, to be signed by the Master, of the
proceedings to be taken, and of the times by him sppointed for
taking the same.

In cases where parties are notified by appointment from the
Master, of proceedings to be taken b>fore Lim, no warrants shall
be issued as to such parties in relation to the same proceedings.

Parties making defuult upon such appointments, are to be aub-
jeot to the some consequences as if warrants had been served upon
them.

TAXATION OF COBTS.
‘Where costs are awarded to be paid, it shall be gompetent to the
Master in Ordinary to tax the same, witbout any express refereace
to him for that purpese.

PAYMENT OP MORTGAGE MONEY.

Whers the Master is directed to appoint mortgage money to be
paid at some t:me aud place, he is to appoint the same to be psid
into some Bank at its head office, or at some branch or agency
office of such Bank, to the joint credit of the party to whom the
ssme is made payable, and of tbe Regis.war of this court; the
party to whom the same is made payable, to name the bank iato
which he desires the same to be paid, and the Master to name the
place for such payment.

Where money is paid into some Bauok, in pursuance of such
appointment aforesaid, it shall be competent to the party paying
in the same, to pay the same either to the credit of the party to
whom the same is made payable, or to the joint credit of such

porty and the Registrar. If the ssme be paid to the sole credit |

of the party, suoh party sball Lo ontitled to receive the sams
witbout the order of this court.

Where default is made in the payment of movey appointed uader
this order to be paid into any Bank, the certificate of the cashier,
where the zame is made payable, or of other, the like Dank officer,
shall be sufficient evidence of such default. Where the affidavity
of the party entitled to receive the same is by the preseat practice
required, the like aflidavit shall still be necessary.

cm——

CUNDUCT OF BALE.

Where, upon a bill for foreclosure, a sale is asked for by a de-
fendant, it shall be competent to the court to require as & condition
that the party asking the same, shall conduct the sale at his own
expense, dizpensing in such case with a deposit, if the court shall
think fit.

NOTICES, APPOINTMENTS, &c, HOW TO BE SERVED.

The General Order of this Court, pumber 48, is alterod and
varied in the followiny particulars:

Where the ploadipgs in any cause have been filed in the office
of the Registrar of the Ceart, at Toronto, or in the office of any
Deputy-Registrar, all notices, sppointments, warrants, and other
documents and written communications in relation to mattera
transacted in Court or Chambers, or in the office of the Master or
Registrar, which do not require personal service npon the party to
be affected thereby are to be served npon the Solicitor, when re-
siding in the City of Toronto; and when the Solicitor to be served
resides elsewhere than in the City of Toronto, then such notices,
appointments warrants, and other cocuments, aad written commu-
nications aforesaid, may be served either upon soch Solicitor, or
apon his Toronto Agent, named in the * Solicitors’ snd Agents’
Book; unless the Court, or a Judge therec, or a Master, before
whom any such proceeding may be had shall give aay direction se
to the Solicitor upon whom any such notice, appointment, warrant,
or other document or written communication shall be served. And
if any Solicitor neglect to cause such entry to be made in ¢ the
Solicitors’ and Ager..’ Book,” as is required by the above general
order, the Jeaving % copy of any such notice, sppointment, war-
rant, or other document, or written communication for the Solicitor
neglectiog as aforeeaid, in the office of the Registrar, is to be
deemed sufficient service, unless the Court direct otherwise.

AFFIDAVITS ON APPLICATIONS TO COURT.

Section 3, of General Order, number 40, is hereby abolished,
except as to affidavits in support of ez parte applications; but this
order is not to be tsken to warrant the taxation of costs of obtain-
ing office copies of affidavits, for use upon the bearing of any
matter, by the party on whose behalf they are filed.

Affidavits except upon ex parte applications, must be filed before
they can be used ; and affidavits ia answer must be filed not later
than the day before that appointed for the hearing of the motion.

PROCEEDING WHERE STATE OF ACCOUNT CHANGED AYTER DECREE
OR REPORT.

Ip cases where after o decree or decretal order for the sale or
foreclosure of mortgage property the state of the account ancer-
taind by decree or decretal order, or by the report of the Master,
shall be changed by payment of money, by receipt of rents sod
p.ofits, dy occupation rent, or otherwise, before final order for
foreclosure or sale obtained, it shall be competcat to the plaintiff or
other party to whom the mortgsge money is payable, to give notice



1861.]

LAW JOURNAL.

197

to the party by whom the same js payable, that he gives him
credit @ sum oertain tuv be named in such notice, and that he
claims that there remains due to him in respect of such mortgage
money for a sum certain, to be nlso named in such notice; and in
case upon the final order for forclosure for sale being applied for,
the judge shall think the sums named in such notice proper to be
allowed and paid under the circumstances, the order for final
foreclosnre is to go without further notice, unless the judge shall
direct notice to be given, or it shall be compotent to the party to
whom the mortgage money is payable, to apply to a julge in
Chambers for & reference to a master, or for an sppointment to fix
such sums respectively, and in the latter case either upon notice,
or ex parte, a8 the judge may think fit, and the order to be made
thereupon is to be served, or service thereof dispensed with, as
the jodge may direct.

It shall be competent to the party to whom such natice may be
given to apply to a judge in Chambers for an appointment to
ascertain and fix the amounts proper to be altowed and paid in-
stead of the amounts mentioned in such notice; or for a reference
to a master for a like purpose; and in case the judge shall tuink
a reference to a master proper, the same may be made ez parte,
unless the judge shall otherwise direct.

APPEALS FROM MASTER'S REPORTS,

8ection 17 of General Order 42, is altered and varied in the
following particular:—

Reports become absolute, without order, confirming the same
at the expiration of fourteen days after the filing thereof, unless
appealed from. An appeal shall lie to the court upon the motion,
at any time from the siguing of the report, to the expiration of
fourteen days from the filing of the same in respect of the finding
of the the master upon sny matter presented in his office for his
decision, without objections or exceptions being previously taken.

It shall be competent for any party affected by the report to file
the same, or a doplicate thereof, and the filing of such duplicate
shall have the same effect for the purposes of this order as the
filing of the report, by the party taking the same.

J.C. P. Eerev, V. C.
J. G. Spragee, V. C.

LAW SOCIETY OF UPPER CANADA.
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ARTICLED CLERRS EXAMINATION.

BLACKSTONE, VOL. I.

1. Into what two classes does Blackstone divide the relations of
persons.

2. What ave the three absoluts rights of individuals?

3. How are parlisments dissolved? Is their any provincial
statate on this point?

—

SMITH'S MERCARTILE LAW.

1. «I promise to pay to A. or order £50 on demaud, in goods:”
is this & good promissory note ? Give your reasons.

2. What is requisite to & valid sale of goods over the value of
ten povnds? Does it make any difference whether the goods are
in existence at the time of the sale*

3. What is the cffect of mentioning no time for payment in & bill
or note?

4. What are general and particular licns, and how are they re-
spectively looked upon by the law?

WILLIAMS ON REAL PROPERTY.

1. What are the various kinds of estates, in real property, and
how are they transferable ?

2. What is s * use?” and, in connexion with this, explain the
operation of a conveyance under the Statute of Uses.

8. Explain the naturs of a mortgage, and the respective rights
of tho mortgagor snd mortgagoe.

4. Define a ** reversion,” aud mcntion some of its incidents.

STORY'S EQUITY JURISPRUDENCE.

1. Explain the origin of equity jurisprudeuce, and distinguish
between courts of law, and courts of equity, strictly so called.

2. Qive the general heads of equitable relief. with examples to
illustrate your meaning.

3. Explain * marshalling,” and ‘¢ substitution” or * subroga-
tion.”

4 What is the nature of the remedy by * injunction.”

STATCUTES AND PLEADING OF THE COURTS.

1. What is an avowry and cognizance ?

2. What is the effect of a creditor obtaining judgment against
his debtor as an absconding debtor, where it afterwards appears
to the court that such debtor was not an absconding debtor ?

3. What is the oourse to be pursued when a pluintiff dies during
the progress of a suit?

4. In what cases can the court or & judge direct that a plsintiff
shall be at liberty to proceed against an absent defendant without
his having entered an sppearance ?

5. What is the penalty incurred by & tenant who is served with
a writ of ejectment, and omita to notify the same to his landlord ?

6. What are the requisites of & bill and answer respectively ?

7. What changes have the general orders introduced as to
“ parties 1’

8. What is the practice in this country and in England respect-
ing as to obtaining * discovery !’

9. How far are persons interested in a suit admissible as
witnesses ?

EYAMINATION FOR CALLS.

TAYLOR ON EVIDENCE.

1. Of what facts are the entries of s decessed person against his
interest, and in the ordinary course of business. respectively evi-
dence, is there any and what difference between them in this
respect !

2. Explain the rule that there are no degrees of secondary evi-
dence. Would this rule make a copy of a copy sufficient, in cases
where secondary evidence is admissible? Give your reasons.

3. Mention some cases in which evidence is excluded on the
grounds of public policy.

4, Mention some cases in which a notice to produce ia mnot
necessary for the purpose of letting in secondary evidence.
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BYLES ON BILLS.

1. Is & debt due from a third person to A. a goad consideration
for a note payable in futuro, given by B. to A.?  Give your reasons.

2. If a bill is sccepted in one country, psyable in another, s
the contract to be construed by the Jaw of tho country in which it
ia accepted, or of that in which it is payable ! Give your ronsons

8. 1s a plea of tender, by the acceptor after the bill bas become
due, but before action brought, good? Give your reasovs ?

SMITH'S MERCANTILE LAW.

1. What is the effect of the endorsement of a hill of lading on
the veador's legal right to stop goods in transitu ?

2. Are there any, and if 8o, wimt cases, in which the eonceal.
ment of facts within the knowledge of the insured will not vitiate
a policy ?

8. What is a charter party ? and what is the ordinary form of
coutract of affreightment by a general ship.

ADUISON ON CONTRACTS.

1. What is the «ffect of the consideration for a contrect, and of
the contract itacif respectively, being partly legal and partly
illogat ?

2. Upon what does ihe question, whether goods supplied to an
infant are necessaries, depend ?

WILLIAM’S ON REAL PROPERTY.
1. Distinguish between a *‘ reversion” and a - remainder.”
2 What are estates of * courtesy” and in ¢ dower,” and the
incidents thereof respectively ?
8. What is an « easement,” and how may it be conferred or lost ?
4. What are the limitations imposed by statute, with respect to
the recovery of real estate?

STORY’S EQUITY JURISPRUDENCE.
1. When does a bill in equity lie for ¢« an account?”
2. What is ¢ accident,” as one of the heads of eqitable jurisdic
tion?
8 When will equity relieve against forfeitures ?
4. How far will the defective execution of & power be remedied
in equity.

STATUTES AND PLEADING OF THE COURTS.

1. In what, if any, cases of ejectment, can mesne profits be re-
covered at the trial of the action of ejectment ?

2. In what cases is the venue in replevin locsl, and in wha,
transitory ?

3. In what manper can a plaintiff suing upon a lost negotiabie
instrument, prevent such loss being set up as a defence ?

4. What is the effect of a party to a suit refasing to admit a
document saving just exceptions after having been duly called on
by notice to do 80 ? and, what is the effect of omitting to give such
notice?

6. Under whst circuwmstances in equity is a ‘¢ demurrer” proper ?

6. What is the effect of & ** replication” in equity, aud when
should it be filed ?

7. Classify the different kinds of bills in chancery, and state
how far they are effected by the general orders,

8. What is an order for the production of documents, and the
effect of it?

. ' SELECTIONS.

! THE CASE OF ANDERSON, THE FUGITIVE SLAVE.

; Continued from page 173,

| Asto Campbell v. Iall, Cowp. 204 (1774), it was an action
i for money had and received against a customs collector of
! Grennda—not o halieas corpus cane, and therefors inapplicable
to Anderson’s case. ‘The referencea to Vattel's ** Law of
“Nations,” Grofius de Jure Belli ac Pacis, and the memorandum
in 2 P, Wme. 75, refer to tho rights of a conquering prince
over a conquered state, immediately upon subjugation, and
oconsequently are irrelevant to the kindly relations which exist
batween the mother-country and Canada ; especially now that
. the latter has a legislature and judicature of its own. In
: Watsou’s case, 9 A. & E. 731 (1839), taough the prisoners,
| the subject of the kabeas corpus, wers brought from Canada,
yet they were in Liverpool {Englaad) when the writ was
' granted, to which_place, as part and parcel of England, the
| Court of Queen’s Bench at Westminster had clearly power to
!issue ity writ of Aabeas corpus. Beside, since this case was
adjudged, the colony of Canuda has had an independent judi-
| cature, and special privileges conferred upon it by the lmp.
X S;ut. 3 & 4 Vie. ¢. 35; to which reference will be made here-
1 after.
We now proceed to demonstrats that the negative of the
{ question stated in the first paragraph of this article is the
. correct one, and that the issue of the writ of Aabeas corpus by
I' the Court of Queen’s Bench at Westminster, was an act quite
; beyond either its common law or statutory jurisdiction.
\ As the common law jurisdiction of the Court isinapplicable
'to a colony which we have not possessed for three generations,
ino further comment is necessary on this head.

| Our observations as to the st.a.tutor{ jurisdiction will be
-arranged under two principal heads. 1st, As to the topical
| jurisdiction of the Cou. of Queen’s Bench at Weatminster ;
rand 24ly, As to the privileges and territorial ambit of the
Canadian courts of civil judicature.

1st.—Aa to the topical jurisdiction nf the Court of Queen’s
Bench at Westminster. That the Court of Queen’s Bench at
Westminster has & well-defined territorial jurisdiction, which
it cannot legally transgress, is clearly shown as well by the
appointments and patents of its judges, as by the course of its
practice for a long series of years.

The head of the Court of Queen’s Bench at Westminster,*
is a functionary whose formal title formerly was that of Justi-
ciarius Anglie,and hiscourt being aremnant of the ancient aula
regis, can still be removed by the queen to any placein Eng-
land, whereover she may, for the time being, happen to be;
and for this reason it is that the process of such court may
be gtill made returnable, as formerly it always was, « Ubicun-
que fuerimus in Anglia.”

It may be argued, and with some plausibility, that the
official name of the chief-justice, though confined to England,
does not limit the jurisdiction of his court to this island,
because it may well be that though his court must be
held in England, yet its writs may lawfully run into the colo-
pies or other dominions of her majesty. But, when the matter

* “Tne Chicf-Justice of the King's Bench is not now that Justiciarius Angle
which was andlently in use; for he had, in effect, all jurisdiction both in civil and
criminal =attors {n the King’s Bench, Chancery, C Pleas, snd Exch T,
and often sat in those Courts as their chief judge. But the chief-justice of the
King's-Bench has, a8 one of the judges of sach conrt, that part of the jarisdiction
of the Justicnarius Anglue which concerns criminal causes, and the inspection
and reformation of the judgments of other courts. It is truc he {s frequently
called Chief-Jnxtice of Engiand, berause he presidos in that cuart where the Jus
haanus Angha 438 most frequattly and natvrally sit, as the Kiag's deputy in
i the administration of Justice. But it is & misconciusion that therefore he fs that

jarius dwnglur, the great state nficer before the time of Honry I1I.
He is created by writ, and always was; but the Justiciarins Aagha by patent.’—
2 Hale's “ Plegs of the Crown,” p 0.
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comes to bo fairly considered upon authorities and usage, it; Further, the Stat. 1 Wm. IV, o. 22, after reciting that great
will be fuund that the chief-justices of the Court of Queen’s: difficulties and delays were uften experienced, and sometimes
Bench in England have su cunstantly refused (except where a failure uf justice took place in avtions depending in courts
npecinily nuthorised by statute) to accept jurisdiotiun over a: uf luw, by reason of the want of & compefent power and autho-
loeal action aiising, or crime committed, out of England, that rify io the said courts to order and enfurce the ezamination of
the jurisdiction of the cyurt is practically and actually cu-ax- ' witnesses when the same might be required befure the trial of
tensive with its judges’ pateats. ‘n caune; and after reciting the abuve-mentioned Stat., 13
The nature and extent of the topieal jarisdiction of the:G"o- LIL. o. 63, enncted by sect. Ist, That all and avery the
Court of Queeu’s Ben~h at Westminstor may therefore be: powers, authorities, provisions, and matters cuntained in auch
defined to embrace England, Wales, and Berwick-upon-Tweed, | recited Act, relating to the examination of witnesses in India,
but not Seotland nor Ireland. The Isle of Man, and the . should be, and the same ware thereby, extended to all Cuvo-
Islands of Jersey, Guernsey, Alderney, and Sark are also ! NIES. Idands, Plantations, and places under the dominions of
excluded. Here the ordinary nrocess of the Courts ar West. kis Mtjesty in foreign parts.
minster has no force, and na action of & local character arising|  The 5th section provided —That every person whose attend-
therein can be brought in the courta of this country. ‘The!ance is required, is entizled to the like cunduct-muney, and
colunies are nlso excluded, an is shown by the case of R, v.' payment fur expenses nud loss of time, as upon attendaace
Hooker, 7 Mod. 193 (7 Geu. KL, K. B. cor. Lord [fardwicke  upvn a trinl; and the Gth section enacted—That any sheriff,
C.J., and Page, Probyn and Les, JJ.}, in which a motion ' gnvler, or other officer having the cuatudy of any prioner,
for an information for an nssault and battery, committed on a | May take such prisuner fur examination, under the authority
person in Newfuundland, was refused on the ground that the | 0f this Act, by virtue of a writ of Aabeas corpus, to be issued
offence was lucal, and that the procedure by information was | for that purpose ; which writ may and can be issued by any
not diatinguishable, so far as related to tha court’a jurisdiction | court or judge under such circumstances, and in such manner
feom an indictment. Further, in Doulson v. Maithews, 4 T.;8s such court or judge might then by law issue the writ,

R., 503, Lord Kenyon and Buller, J. expressly held that tres. | commonly calied the writ of kabeas corpus ad testificandum.

pass would not lie in the superior courts at Westminster for
entering a house in Canada. The latter judge saying—** We
may try actions here which are in their nature transitory,
though arising out of a transaction abroad, but not such as
are in their nature local.”” Theso authorities are, it is submit.
ted, conclusively against the jurisdiction of the Englivh courts,

We now ’Proceed to notice several acts of parliament which
have been from time to time passed, in order to enlarge not
only the juriediction and process of the suyerior courts at
Westminster, but also the powers of their judges and other
ofbcers, which, but for such enabling statutes, could not have
been legally exercised ; and it appears that it has only been
after centuries of struggles, that the Court of Queen’s Bench
at Westminater has at last established its jurisdiction over
the whole of Kngland proper. The first we propose to notice
is the Stat. 11 Geo. IV. & 1 Wm. IV,, ¢. 70 ; which was passed
in order to give currency to Westminster writs within the
county Palatine of Chester and in Wales, which it does in
language that clearly shows that Queen’s Bench writa were
previously limited to Eogland. Thus, section 13 enacts : —

That from and after the commencement of such Act, bis Ma-
Jjesty’s writ shall be directed and obeyed, and the jurisdiction of
his Majesty’s Courts of King's Bencli, Common Pleas, and Exche-
quer, respectively, and of the aeveral judges and barons thereof,
shall extend and be exercised over and within the County of
Chester, and tha County of the City of Chester, and the several
counties in Wales, in like manner, to the same extent, and to and
for all intents and purpotes whatsoever, as the jurisdiction of such
courts respectively is now exercised in and over the Countis or
ENGLAND, nol being counties Palatine, any statute heretofore
passed to the contrary notwithstanding : and that all original
writs to be issued into the said several Counties of Chester, City
of Chester, and Wales, shall be issued by the cursitors for London
and Middlesex, and the process and proceedings thereon shall be
issued by and transacted with such of the officers of the several
Courts of King's Bench and Commoa Pleas, as shall be named fer
that purpose by the chief-justices of such courts respectively, each
naming for his own court.

So, when our relations with our East Indian possessions
became considerable, it required the Stat. 13 Geo. IH. c. 63,
to empower the Court of Queen’s Bench at Westminster to
issue a mundamus, commanding the chief-justice and judges of
the Indian Courts to examiue witnesses in India, and to ren-
der legal the use of ruch examinations in the superior courts
at Westminster, on the trial of misdemeanours or offences
committed 2in India.

Notwithstanding the passing of the last-mentioned Act, yot
80 jealously have the cuurts at Westminster respected their
original jurisdiction, that when, in Wainwright v. Blund, *
a mandamus was moved to examine a witness ia Scotlund, the
court of King’s Bench refused the rule, and beld that the
witness must be examined by a commission, the court having
no authority to issue a mandamus to Scotland, not being
* foreign parts’’ within the above statute. .

So it required the passing of the Stat. 45 Geo. IIL. ¢. 93, in
order to provide for the appearance of persons to answer in
cares where warrants were not usually issued, and to give
evidence in criminal prosecutions in every part of the United
Kingdom. The second eectioa of which Act enacted :—

That the service of every writ of subpona or other process,
upon aAny person in any one of the parts of the United Kingdom,
requiring the appearance of such person to answer or give evidence
in any crimiual prosecution in any other of the parts of the same,
shall be as good and effectunl in law as if the same had been
served in that part of the United Kiogdom where the person so
served is reqaired to appear; and in case such person so served
shall not sppear accordiong to the exigeace of such writ or process,
it shall be lawful Jor the couct out of which the same iseued, upon
proof made of the service thereof to the satisfsction of the ssid
court, to transmit 8 certificate of such default under the seal of
the same court, or under the hand of one of the judges or justices
of the same, to the Court of King's Bench in England, in case such
service was bad in England; or, in cese such service was bad in
Scotland, to the Court of Justiciary in Scotland; or, in case such
service was had in Ireland, to the Court of King's Bench in Ire-
land ; and the ssid last-mentioned courts respectively shall and
may thereupon proceed against and punish the person so baving
made default, in like manner as they might have done if such per-
son bad neglocted or refused to appear in obedience to & writ of
subpoena, or other process issued out of such last-mentioned
courts revpectively.

And the 4th section provided and enacted—That none of such
last-mentioned courts sball in any case proceed sgainst or punish
any person for baving made default, by not appearing to give
evidence in obedience to any writ of subpeena, or other process,
for that purpose, unless it shall be made to appear to such court
that a reasonable and sufficient sum of money to defrsy the
expenses of coming sud attending to give evidence, and of return-
ing from giving such evidence, bad been tendered to such person
at the time when such writ of subpeena or other process was
served upon such person.

So the Statute 17 & 18 Vic. c. 34, after reciting that great

* 1Gals, 103. 8. C. 3 Dowl, 653.
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inconvenience arons in the administration of justice, from the
want of a power in the ruperior courts of law to compel the
attendance of witneenes resident in one part of the United
Kingdum at a trial in another part, and that the examination
of such witnesnes by commission was not in all cnses n suffi-
cient remedy fur such inconvenieace, enacted by sect. 1 . —

That if any action or suit now, or at any time bereafter, depend-
ing in any of Her Majesty's superior courts of Common Law at
Westminster or Dut.io, or the Court of Fession or Exchequer in
Bcotland, it shull appear to the court in which euch action is
pending, or, if such court is not sitting, to any judge of any of
the snid courts respectively, that it is proper to compel the persona!
a‘tendance at any trial of any witness who may not be within the
jurisdiction of the court in which such action is pending, it shall
be )awfal for auch court or judgo, if in bis or their dsoretion it
*hall #0 seem fit, to onder that a writ, called & Writ of Subpana
ad testificandum, or of Subp duces tecum, or Warrant of Cita-
tion, shall issue in special form, commanding such witness to
attend such trial wherever he shall be within the United Kingdom :
and the service of any such writ or process s any part of the
Unued Kingdom, shall be as valid and effectual to ail intents and
purposes, as if the same had been served withn the jurudiction of
the court from which it wsues, By sect. 3, persons aro not to be
punished for disobedience if sufficient money has wot been tender-
ed for expenses.

These atatutes it must be admitted, when fairly considered,
show that the topical jurisdiction of the Cuurt of Queen’s
Bench at Westminster is co-extansive with England proper,
and not beyond, and that the avthority and powers of its
Jjudges are limited by such jarisdiction, except whera expressly
enlarged Uy statate. But whether a court has or not jurisdic-
tion io any given case, can readily be known by the fullowing
simple teat, viz.: By ascertaining whether, if the jurisdiction
were assumed and denied by the subject, such court could
legally enforce its judgment by execution ; fur it is a legal
asivm on this sulbject, that the power of enjoining its decision
is & cunsequence of jurindiotion, and thus that jurisdiction and
execution are convertible terms. This aziom is acknowledged
by Lord Campbell in Ex parte Less, EL Bl. & El. p. 834, where
be snid—* It was not at all explained in what manver our
writs uf error, cerliorari, or habeas corpus could be enforced
in such dependencies,” which paseage was, as we hzve seen,
quoted with approbation by Chief Justice Cuckburn in Ander-
sun’s case. This test is alno lnid down and deseanted upon
in a learned and saccurate treatise, known to the prufession as
** Musisy on Iuferior Courts,” in p. 64, of which s the follow-
ing paragraph :—

Bo a power of enjoining its decision is & necessary adjunct to a
jurisdiction, and therefore it is said by Biacton *——:¢ Oportet
etiam quod ille qui judicat, ad hoo qudd rats sint judicia, habeat
jarisdictionem ordinsriam vel delegatam, et non sufficit qudd
Jjurisdictionem habeat, nisi babeut coertionem, qudd si judicium
suum executioni demandare non poeset, sic essent judicia delu-
soris.”  Also—* Buut enim cause spiritanles, in quibus judex
secularis non habet cognitionem nec executionem, CUM ¥ON WABEAT
COoxBTIONEN .} and so strongly is & jurisdiction dependent upon
8 power and sutbority of giving it effect, that if & jurisdiction be
created by sot of parliament, cr letters patent, and no mention
made of such powers as are uecessary for giving it effect, as a
power of issuing process and execution, they will be implied by
mere operation of law.

20d-—A4s lo the privileges and territorial ambit of the Canadian
Courts of Civil Judicature—The first statute tv which atten-
tion is directed to the Imperial Statute of 3 & 4 Vic. ¢. 35,
which was passed oo the 30th July, 1840, and is entitled,—
** An Act to reunite the provinces of Upper and Lower Can-
ada, and for the government of Canada.”’ It recites that it is
necessary that provision be made fur the good governmont of
the provinces of Upper Canada and Lower Canada in such

* Lib. 1if. £ 106, 107, par. & + Lib. fil. £ 108, 107, par. 5.

—

manner a8 may secure the rights and liderties, and promote
the interests, of all clasnes of her Majoaty’s aulijects within
the mame ; and that it is expedient that the ssid provinces be
rounited, and form one province for tAe purposes of executive
gucernment and legislation,

This statute, after declaring the union of the provinces,
provides a legislative council and assembly, appuints & gover-
nor with very lurge powers, and b{’ sectivn 44, which estab-
lishes Courts of Aprul, Queen’s Bench, and Chancery, in
and for Upper Canada.}

After reciting ** That, by the Inws then in force in Upper Canada
the goveruor, lieutenant  overnor, or person sdministering the
government thereof, or the chief justice thereof, together with
any two or more of the members of the Executive Council thereof,
constituted and were a Court of Appeal fur hearing and determin.
ing all appeals from suoh judgmeuts or sentences as might lawfully
be brought before them. And siso, that by a legislative act of
Upper Cunada, stat. 2 Wm. IV. c. & entitled * An Act respecting
the time wud place of sitting of the Court of King’s Bench,’ it was
amongst other 1hings enscted, that bis Majesty’s Court of King's
Benck in that province should be holden in & place certain, that
is, in the city, town, or place which should be, for the time being,
the seat of the civil government of such province, or witbin one
mile tberefrom. And also reciting, that by & Legislative Act of
Upper Canads, passedin 7 Wm, IV, ¢. 2, entitled ¢ An Act to esta-
blish & Court of Chancery in this province,” it was enacted thas
there should be constituted and establi hed a Court of Chancery,
to be called and known by the pame and style of * The Court of
Chancery for the province of Upper Canada,’ of which Court the
governor, lieutenant-governor, or person administering the govern-
ment of such province, should be Chanceilor; and which court, it
was also enacted, should be bolden at the seat of government in
the said provinge, or in such other place as should be sppointed
by prociamation of the governor, lieutenant-governor, or person
sdministering the government thereof."”

And it was enacted, that until otherwise provided for§ by
an act of the Canadian legislature, all judicial and minirterial
authority which before and at the time of the Euoing of the
snid Aet 3 & 4 Vie. ¢, 35, was vested in, or might be e; ercised
by the governor, lieutenant governor, or persun a lmin istering
the government of the said province of Upper Canade, or the
members, or any number of the members of the esocutive
council of the same provines, should be vested in, and mighs
be exercised by the governor, linutenant-governor, or perscn
udministering tho government of Canada, and in the members
of the like number of the members of the executive council of
such province respectively.

And that, untireotberwin provided for, || by act or acts
of the Canadian legisiature, the said Court of King’s Bench,
now called the Court of Queen’s Bench of Upper Canada,
should, from and after the union, be holden in the ci:{
of Toronto. or within one mile from the manicipal bound-
dary of such city. Provided always, that until otherwise
provided by act or acts as aforesaid, tho governor of Canada
migbt, by and with the advice and counsel of the Executivs
Couneil of such Province, by his praclamation fix and appoint
such other place as he might th.nk fit, within that part of the
last-mentioned province which then conatitnted the province
uBf Upper Canada, for the hulding of the said Court of Queen’s

ench. ||

$ As Anderson escaped to Upper Canada, we veed not trouble ourssives with
the courts of Lower Csnada. Uther courts are also established by thus statute,
but for our purpose It is uobecessary to dutail them,

¢ This sactlon Is supvrseded by the provincial act, 12 Vie. c. 63, and other acts
making other provision fer the same matters.

| See ante, p. 44, and post, p. 60.

| The 47D section of the same Act epacta—“ That all the eourts of civil and
criminal jurisdictlon, within the provinces of Upper and Lower Canads, st the
time of the union of the safd provinces, and ali legal comminsfons powers, and
suthorities, and all offosrs, judicial, »d ¥ e, of misisterial, within the
sald provinces respectively, except in 80 far as the same may be aboltshed.
sitered. or varied by, or may be inconsistent with the provisions of this act, or
shal] be abolished, altersed, or varied, by any a 1 or acts of {ie leglelature of the
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The second Statuta to which attention is directed was passed
in the year 1859 (22 Vic. o. 10), and is entituled, **An Act
respeotiug the supermr gourte of civil .ud criminal jurisdic-
tion ;" and by 1t ber Mqiuq, by and with themdvice und con-
sent of the leyislutive cvuncil and assembly of Canada, enacted
as fullows—

By Section 1., * Her Majeaty’s Court of Quean’s Bench for
Upper Cauada, and the Court of Commor Pleas for Upper
Canadn, are to coutinue under the names aforesnid; and all
commissions, rules, orders, and regulations granted or made
in, by, or respecting such courts, o1 the judgoes or officers there-
of, exgisting und in furce when auch Act tuok effect, remain
in furce uatil altered or rescinded, or otherwine determined.”

By Section 1l., * Such Courts of Queen’'s Beneh, &e., are
during the reign of & King, to be called ¢ Iis Muyesty's Court
of King's Bench for Upper Canada ’ and during the reign of a
Q;een: ¢ Iler Mgjesty's Court of Queen's Benck for Upper Can-
ada.’’

By Section III., * Such oourts are Courts of Record of
original and co-ordinate jurisdiction, and reapectively possese
all such powers and authorities as by the law of England are
incident to a superior court of civil and criminal jurisdictior ;
and have and shall use and exercise all the rights, incidents,
and privilegea of a court of record, and all other rights inci-
dents, and privileges, as fully, to all intents and purposes as
the same were, at the time such Act tovk effect, used, exer-
cised, and enjoyed by any of Her Majesty’s superior courts of
comnmon law at Westminster in England, and may and shall
hold Y!eu in all, and all manner of actions, causes, and suits,
as well criminal as civil, real, personal, and mized, and pro-
ceed in such sctions, causes and suits, by such process and
coureo as are provided by law, and as shalil tend with justice
and despaich to determine the same ; and may aud sball hear
and determine all issues of law, and also hear, and (except in
cuses otherwise provided for) by and with ap inquest of twelve

and Jawful men determine, all issues of fact that may be
Juined in any such action, cause, or suit, and judgment there-
oo give, and execution thereof award, in as full and ample a
mauner us, at the time this Act takes effect, can or may be
done in Her Majesty’s Courts of Queen’s Bench and Common
Pleas, or in matters which Mfurd the Queen’s rovenue,
{including the condemnation of contraband or smuggled
goods), by the Court of Exchequer in England’.”

By Section 1V., * The aforesaid courts are to be held at the
City of Toronto.”

By Section V., ¢ Such Court of Queen’s Bench shall be pre-
sided over by the chief justice of Upper Canada and two puisne
juatices ; and such Court of Commun Pleas by a Chief Justice
and two puisne justices ; and such courts respectively may be
holden by any one or more of the judges thereof, in the absence
of theothers; and the chief justice and justices of the eaid
courts respectively has, and may use and exercise all the
rights, incidents, and privileges of a judge of a Court of Re-
curd, and all otber rights, incidents, and privileges, as fully,
toall intents and purposes, as the same were, at the time such
Act took effeot, used, exercised, or enjoyed by any of the judges
of any of Her Majesty’s Superior Courts of Common Law at
Westminster.”’

As, therefore, Her Majesty’s Court of Quee'’s Bench in
Canada bas jurisdiction over the same subject-matters as its
sister court in England, so the furmer Court is, as regards
Canada, iotrusted with the highest juriediction ; 7ot only
over all capital offences, but also all other misdemeanours
whatsoever of a public nature, tending either to a breach of
the peace, the oppression of the subject, the raising of factions
controversy, or debate, or to any matter of misgurernment.
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province of Canada shali crntinue to sutelst within those parts of the proviuce
of Canada which now constituie the said two provinces tespectively, I the same
form and with the sams effect as if this act had not been mads, and as if the sald
two provinoss had not besn reunited as afosessid.”’
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So that, whatever crime is manifestly against the publio good
comes within its cognizance, and thia though no persvun is
directly injured. Neither can any private swljiect, scho has not
| forfeited hus right to the protection of the law, suffer any kind of
unlascful ciolence or gross injusiice againat his person. liber(y,
poasessiona, from any person whomsoever, without @ proper reme-
dy from this cmrt ; not only for eatisfaction of the private dam-
age, but also fur the exemplary punishment of the offiender.t

Neither is it necessary, in & prosecution for any such
offence in the Canadian Cuurt, to ehow a precedent of the like
crime formerly punished there, agreeing with the present in
all its eircumstances ; fur such court, like the Court of Queen’s
Bench at Westminater, being the custns morum of all sulijects
in Canada, whenever it meeta with an offence contrary to the
tirst principles of common justice, 2nd of dangerous conse-
quence to the publio if nut restrained may and will adopt
such & punishment aa the heinousness of the offunce requires.

The abuve Acts of Parliament, although they dv not in
terms exclude the jurisdiction of the Cuurt of Queen’s Bench
in England, yet, as cuch court never had any common law
jurisdiction vver Canada, and as there is no statute conferring
upoa such court the puwer of sending ite prerogative write
inio that colony, the necessity for expressly excluding the
jutisdicti>n of the English courts did not arise. Indeed, had
euch statutes ‘ontuined language restraini. * the jurisdiction
of the English coutts, the fact mighs have affurded a piausible
ground for assertiag that the jur‘sdiction onoe existed,
a'thovgh in truth it never has.

More could be stated n thia importan: and intereating sub-
ject, was there spaee ior so doing; hut suficient has been
alleged to convinoce any impartial mind, that neither the com-
mon law, nor the present topical jurisdiction of the English
Court of Quecen’s Bench as Westminster, ever extended, or
now extends to Canada (except as to those matters specinlly
given to it by statute); and that, as there {s no statutor
power whereby the English court is enabled to grant a Aab.
corp. ad. suly. iato that colony, so the writ in Anderson’s case
should not have been granted.

It bas also been demonstrated that, as the lives and liber-
ties of her Majesty’s subjects in Canada are protected
by her Majest;'s courts there, haviog powers equally exten-
sive, ample, and power{ul as those enjoyed by the Court of
B. R.in Englaad, #o the latter Court has acted improvideatly
in usurping a jurisdiction which is the privilege of the Cana-
dian courts, and of the Canadisn ocourts alrne, Such usurpa-
tion may, indeed, in the present instance, be attempted to be
palliated by the extreme and urgent circumstances of Ander-
son’s case; but this is undeniable, that a prerogative writ
tested in England, and issued by the Court of B. R. here, has
been sent fur execution on to American soil ; that Canadian
privileges bave been vivlated; and that a dangerous and
alarming precedent has been established, which sooner or
later may be made the stepping-stone for further encroach-
ments, and may ultimately lead to a collision hetween the
judicatares of this country and our North American porses-
gions, to end, probably, with a second declarativn of American
independence.

. U. C. REPORTS.
COMMON PLEAS.

(ZReported by K. C. Joxzs, Enq., Barnater-at-Law, Reporter to the Cours.
Jorx GmANT QUI Tan v. Moszs McFaprex, Esq.
Magistrate— Relurn of eonwm—lc\;nc;c;{f actwon againsi—Con. Stat. U. €,
Tn an a action againat a magistrate for lfxe peoaity given hy the statute (Con Stat.
ch.. ;'hl.’:?) sfur haviong neglected to make sa immediate rvtarn of the convic

tion of o .

Held, that one montl’s notice before action under Con. 8tat. U. C. ch. 126, secs. 9
and 10, B necessary.

t 3 Hawkins’ “ Plaas of the Crown,” p. 7.
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The declaration stated that aun information haviog been laid | foundation of which is, that the defendant has disobeyed the pliain
sgriast ane John Leng, and the defendant and W. 8., and J. R | provisions of tSw statute requiring him to mike a retorn of the
F, three of ter Maje:ty's justices of the peace, hnving adjudicated | conviction. It is not & wrong to the plaintiff indiridunily, which
on the enuses of complaing in the said informution, wfterwar ‘a on | 1a the cause of actiou, and where that weong wight be deemed,
the 5tb July, 1850, at Eims, in the said counsy of Perth wae (aic ) i even thoongh an act of omission, something dove in the execution
convicted befors the defendant and W. 8. snd J. F. R, being sach { of the office, but itis o bresch of a doty prescribed by law, for
three jusuees of the peace for the said county, for that the mid | which a ponishment by way of peasity is inflicted. Charlesworth
Joke Leog did, on, &ec., (stating xn asssult and battery of plain- | v. Rudgard, 1 C. M. & R. 896, appears to me to decide this case,
1311, ) and adjodged the aaid Jokn Leng for hissaid offence o forfeit | snd Wright v. Horton (Holt N. P. C. 458) is the sams i effect
$8, and to pay pisintiff $10, for bis costsin that bebalf, and if| I think the rule should be discharged.
thase eqams were not paid, that the said Jobn Lrog shanld be im- Lty eur.—Rule discharged.
privoved for twenty days, unless the said tume and the costs of
taking the said John Leng to gasl should be sooner paid, where-
upugn 1t hecame defendant’s duty to make an immediate return of
the said conviction sccording to the statute, yet defendaat did nnt

nor ¢id the othey Jjustices o5 tither of them make an fmmediale | giaigmmente Registry af~—Cmsderation inwHmo far weessary to show Gie con

return of the sgid coaviction, wherehy an action hathb accrued to nderalion 13 the ynstered snstrument,

1be piaintiff, who sues as well, &c, to recover $80. A4, that 3n avmgnment (registersd nnder the statnte) for the money convidera-
Pleac 1 —~Not guilty. 2. Not indebted. o a{_ fre n::x:m.u t;t(b a"nx‘u :;;urm;m n:‘ cras ;a!'rl!:;d‘t:. and :t:mh::
The case was tried at Stratford in October, 1860, before Hagartyt  Pavt of ihe lnxtrument (aof oTed) WaR ovarid, D runveran

3. It was proved that the defendant, with twe other justices of xm:;'ﬂ,'f,m‘,' },‘:,‘,?;."‘g‘{“ﬁ?;‘é‘::;{‘;‘;m“““ ieis iven. The

the peace a8 stated in the declaration, made the conviction therein \ . . od .

eet farth in July, 1860. The information bad been Inid oo the |  lolterpieader issue to try whether certain goods taken io execu-

141h June, before another magistrate, who anmmoned the accused, | 209 %’ ‘.? ’hc‘;‘ﬁ :: “;’k. g":g Pesl on & fier1 f. ’L"“; d;";";d to

and appointed & meeting st & particular place. On going there at! toe shexilf on st March, 5850, in a suit brought by defendunta

4

e 3 b5 Concdant faatices | BEMDSL 0ne John Hutchison, were the property of the plaintiffs
the app time, be fou and the other two justices. as sgainst the defendents,

They heard the case altogether, but the summoning jastice did not > . .
concar in the conviction made. The complainant, the now plain-: _ The trial took place st Torents ta April, 1860, before Ifogarty,
tff, gave immediste potice of appesi, and st the following quarter . J.  Jobn Hutchison in the interpleader arder, was the only wit-
sexsions the couviction wsa quashed. On the 10th September, ' vess called.  He produced and proved an assignment dnted 28th
1860, after 1he sction was commenced, this conviction, dated 5th | December, 1857, made by himsell to the plaintiffs, whereby, sfter
July, 1860, was delivered by defendant 12 the clerk of the peace. | Teciting that ha was indeoted to the plt‘mi‘& and to divers other
A return of the conviction was sent to the clerk of the pesce on | PErsons that he waa unsble to pay, and being desirous of baving
14¢hk September. The quarter sessions met on the 11th September | his estate and effects applied for the beneSt of bis creditors, bad
and sdjourued to the 18th, when the sppesl was heard, both pusties | agreed 10 make a genersi assignmeat ¢o the plaintilfe upon the
having sppealed, and the convictivn was quasbed. trusts contained in & certain other mdenngre of assigpment of the
The defendant's counsel ohjected that 5t did not appear the sawe date, made becween the eame parties, and the ereditors of
Jjustices were requested to proceed summarily, or that the pasties bim, the said Jobn Hutchison, whe became parties to the said
were brought before them. That it was not stleged that the sasigument within two months from its date, ,nd that Tor the mors
sssanlt was untawfu), either in the information or conviction ; that . convenient Sling, sccording to law, of the assignment of the goods,
the disposition of the Gice was anlawfal; that it shonid have been chatiels, and houwsehold farnitore, of the said Joha Hautchison
directed 10 be Jevied by distress; that the conviction does not assigued to the sxid parties of the secoud part, for the beneft of
aecite the information or the summons issued, or the sppesrance, | creditors upon the traxis contsined ia the other indenture, be bad
or set forth any evidence; that when s conviction is appesied  agreed 1o execute the bill of sale of his goods, chattels, and hause-
sgainst, the statute does not apply ; that so motice of action to- bold {umtmre, o aud about the d'eﬂmg:bow aud prewises
defendnnt was proved, avd that the return to the Court of Quarter ! occupied by him, ia &c, sod meotioned in schedule annexed
Sessions was suficient.  Leave o move for s nonsuit on the lase : marked A. B. and C.  J1 was witnessed 1bat in considerstion of
the Isst three ohjections was reserved. ; the premises sud of the trusts and release in the other indenture,
The learued judge left the case to ths jury on the question | a0d of bs., he graated, &c, uate the plaictiffs, the goods, &¢.,
whetber the defendeat had made an :mmedigie rveturn. They | described in the schedoles A. B. wod C.
found for plaintifl. It was furtber objected that the jearoed judge !  Halemdum to the plaintifi®s upon the trusts contained in the other
told the jury that the fact of natice of sppeal havio, Jeen imme- ! indenture. Thia indenture was Sied in the office of ths clerk of
diately given shoold not be considered by them. ' the county coort on 27th December, 1857. Tbho witness stated
To Michaelmas term, 8. Rickards, Q.0., obtained, a ruje nin for | the househald fornitare still remained at his house; that & gres.
s pew wrial for misdirection, or ta cnter & nonsuit gu the leave | number of bis creditors bad rzecoted the other masigument; thut
reserved sbout £27,000 dad been paid to the creditors. ANl the creditors

[AveosT,

Heon Frasex axn Marrorw Crooks Cauegrox v. Jouw Grap-
{ 8TONKE AND ALXXADER Mommisox,

Crocke shewed cruse, citiog Kelly gui tam v. Cowan, 18 Q. B.
U. C, 104; Murphy qui tem x. Horeey, 9 C. P. B. C., 528
O’ Reilly gui tam v. Allan, 11 Q B. C.C., 4'3.  Upon the point
ol notice he referved to Consol. Stat of Upper Capada, cb. 126,

for sums under £60, and all accommodation paper had been paid,
and three dividends to general creditors : that his agsels were eati-
mated at £100,000, and bis debis at £50,000; that be wae allowed
ta draw a sslary of £500 per soaum, bax had act deawn 8o tnach;

sec. 0. Wright v. Harton, Holt X. P, €. 458; Norgax v. Palmer,  that be attended to the busivess and received snd paid moneys ;
2B & C. 729 i that afier all 1he creditors who bad signed were paid, he was 10
In the follawing term S. Rickarde, Q. C., supparted his rule. ! receive the balance; that s comsiderable part of bis res! estate
He addressed bimself particalarly to the objection af want of notice | Wre worigsged, and the mortgage creditors were paid with the
of action, contending that this was 2 case within the 5th and 10th | others.
sections of the the Conwot. Stat. U. €., ch. 126. He cited Harmis v. { Various ohjections were raised on the defence, but it is only
Curbing, 8 Q B. 226 ; Joule v. Taylor, T Exch. 59, and orged that | necessary to natice one, namely, that this assignment, which is the
wader those cases the court might view the non-retorn of the com- | only one filed according  law, coutsins no trusts, bat it is de-
viction a3 smounciag to procf of his acting in the discharge of his! ciared to be upon the trusts set forth in svother indenture pot
ofice of magistrate, and %0 wight came within the words, “ary : Sled: thatl the trusts contained in that other indentace form part
thing daoe by him in the execution of bis office,’” in which case he ; of the considerntion for this, and therefore that this assignmeat is
ws3 cntitled 20 notice. , void according to the decision in Armold v. Robertaon, 8 C. P. U.
Daarex, €. J.~1 think this case clearly distinguishadle from, C., 147.
thove cited by Mr. Richards. $tis sp sciion for » penalty, the 1 The lenrned judpe expressed his opinion to that effect, «0d it
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was agroed that s verdict should be enter for the defendeats, with ' defendant-—wha was pleced it the witaess box by the phaintiff in

leare 10 the pluiutitfs ta move to enter 8 verdict for them. order to prove the making of & due-bill part of the plaintsfls ciuse
1n Euster tern last, M. €. Cameron obtained o rule mx on the ' of action, and not fur the purposs of proving any other fuct—cauld
leave reserved. atterwards be made use of n his ¢wo behalf by being cross-
1o Hilury Term, Eccles, Q. C., shewed cause. jexawined as to whether be (the defendsat) hsd nué reduced the
M. C. Comeron copirs. amonat apparently due oa the fuce of the due-bill by otber pay-

Deapse, €. J.—1 bave heard nothing to distioguisk this case ments of & vubseguent date ta those which sppesred allowed on the
from dAravid v, Hobertson (B U. C. C. P.} and therefore think it face of the due-bull itself admitted.
unnecessary to ssy more than tilf that decizion is overruled, we'  The questinn allowed, subject $o the Ieave reserved to the
onglt ia my opinien to be governed {y it. , olaintiff at the trial, kes beea fully argued. and, I think, on the
Per cur.—~Rule discharged. | authority of Lambd v. Ward et al., 18 @ 1. U. C. 304, the only
: case in which, as far as [ am aware, the point hay been the subject
. ; of adjudication, must be found in ferour of the plaiatif
Dicusow, Derexpast, (ArpaLLast,) V. Piacy, PLASTIRR, | The ruling of the majority of the court of Queea’s Bench, nad
(Resrosusst. ) sowme of the cases suggested by bis Jordship the Chusf Justice, if 1
Arpeal— Witnms—Competency of @ party (o st when taffed by opponte party, . Cunstrue them correctly, leave no ather course apen.
Held, thet a party to & suit called and sxamined as & witnexs at the lustance of **{ cauoot dr.‘“ the fine between & dd"endang. preving one pay-
¢ at &3 % general wituess, and that bis . . 0008, and proving & general set-off, or hiy proving his endorsation,

the upjusite pacty is »

uw:i by ';{-:u! tuterest s thercby wholly remotad. 'and his freedom from lishillity by ressoi of time given hy the
Bes v. Wurd, 33 Q. B. L. C. 303, where the contrary 24 decided. t bolder to the maker of & promissory pote, of which he was the

Appeal from the county court af the united counties of Peter- vudurser, and the making of a due bill, as in this prescay instance,
borough aud Victuris, -and the makiog paymeats which da oot sppear to have been other-

Writ tasued Angust 9th, 1860, . wise credited upon it.

Declaration.— Uommon couats, for money psysble, work dope,} * Tbe paymeats on the time bill would necessarily fall ander
money received, interest, an:d account atuted. i the same rule.

Plear st Neser indebted. 2nd. Sstisfaction snd discharge; I may, and do individually prefer the judgment and ressouing
by peyment. 8rd. Set-of. , of the dissentient to the judgment of the majority in Ward's case,

The following were the particalars of the plaintiff's claim a3 but as long s it stands unshaken, it, in my opinion, is binding
endored on the writ. i upon this court, and the piaintifi’s rule wust be made absolute.”

$86 0 i_c. balaace due on » dae-bill, dated the 16th day o{ Novem- {  This judgmert wus appesied from oa the following grounds :
ber, m"s‘_» made by the defeadaat, aud naw over due. with juterest: | Tygt the questions asked the defendant on cross-examination
l’};‘; $t 3 A‘)e.{bemg f?r‘ the wages of the defendant for work and were properly admissible, and 1hat the judgmeat ».f the judge of

'i h;" I‘nm.i ‘!‘6 the plaiatiff hetween the 1at. of January and ISt iyhe chunty court of the united counties of Peterborovgh aud Vie-
of March, 1840. and also for 38 days” work of the defendsnt for . ¢, iy oo making the rule susolute to incresse the verdict, is er-
lillm ph;)aa::)ﬂ' ;sae;mncer, from the 22od of March, 10 the 41k of | . 1 00us and sbould be reversed

ey, 1850, $43 8Yc. . . -

The plaiatiff claims interest on $36 Olc. from the —day of% Tbe case was argeed by D. B. Read, Q. C., for tppellant, citing
November, 1859, on $i5 Z3¢ , from the lst day of March, 1860, | 10 Vi, cb. 19, sec. 1, and referring to Lamb v. Ward.
sad on $43 78¢., from the Sth dey of May, 2560, uatil judgment | £ccles. @ C., contra. .

Taniculars of defendent’s set-off. . Dsarex, C. J.—~We cannot reverse the judgment of the learned
Rent due. May 1860 £ 0 0 | judge of the county conrt. without coming into conflict with the
ent due, May L LRI LOTIN : opinion expressed by the Courtof Queen’s Benchin Lomb v. Ward

1858. Paid William Woad, ...... vo arerasvera cenrene 30 0 i, at., 18Q B.U. C. 304,
1853, « B EBeynoldsciiimniviireciriniens 710 0 | Itis the more usaal, as well as the more coovenient practice,
| where 8 question of law bas been Jecided by a coart of co-ordinate
. £i6 0 0 z’jnriedicdon, to trest that decision as a bindiag authority until it

At the trial, Samuel Dickson, the defendsnt, was calied and | sbail be reversed by o higber tribunal. This practice, however, is
exawined by Mr. Weiler, on bebalf of the plsiots, snd stated that ; subject Lo e .ceptions. In Jleaderson v. McLean, 16 U. C. Q. B.
the due-bill produced made by Wood, or his behalf, is correct, ;630, the Court of Queen's Bench expressed their regret that they

also the abanty time. j could pot concnr in some of the opinions expressed by this conrt
On cross-examination by Mr. Dennistown, the following queation ; in Henderson v. Mclean, 8 U. C. C. P. 42; a0 in Reynolds v.
was saked sad objected to by Me. Weller ay inadmissible ; i Harrs, 3C. B. N. 8. st p. 289, Cockburn, C. J., cserves *if oor

** Whether the defendant aiade soy other payment than the pay- decision could be taken to a Court of Ervor, we should feel bound
ment endorsed on the due-bill ™  This question was allowed by ! by that case™ {one which ke bad referred to) ** as » precedent,”
the learned judge with leave for the plaintiff to move against the : but he adds, ** doubting whether the record could be framed so as
verdict, and if the question should be found improper, and no|io raise the point, mnd seeiog that it is one of s ciass which rarely
ather evidence offered by the defendant of the paywents spoken 10 | fads its way inlo s Court of Errer, we think we ought to deal with
by him, the verdict should be amended by adding the smount|che cuse asgne in which theve is no sppesl, and sct apan curown
spoken to sud proved by the deferidant aione, to the phinﬁ!’s; judgment.” In one respect these words apply exactly to the
vendct, | present case.  There is uo appeal from our decision. We are sit-

Ta the hest of wy recollection I paid the pleintif $30 on the | ting as » Caurt of Appesl to which the appellsat, baviag a right
due-bill; 1 paid Reynolds for bim ; it wasnot incladed in the set- | 1o go 10 either of ihe superior courts of common Jaw, bas elected

i

:lhment;. 1 paid bap $3, 88, or $10, and §5 a1 different times on i to apply for a review of the judgment of the court below.
auly time. 1 i i 3
The learned judge directed tbe jury to find for the plaiatif with- | 0,;:,2,2‘3’;:,’;& boBloaivg Wb iairintpadions firteo ——
::‘d‘:d':::::z:‘\‘;:”;?:k’:‘:,:°"t::::"m":‘ court bow much was 10 [ ion, the grester, because the point is one that may frequently
, The jucy lound o vendict fo the paintf for 866 leaving $45,toe Goaesof Appeal or o dclaration o he Iegaitare, v speedly
cX oll onaccount ol 1be aliowance of Lickson's teshimony. | yemore them. Dot I do nof perceive oo what ground we caa with-
On the Sirst day of term at the sitting in term of the couaty  bold from this party the exgerucion of the c‘orncluim at which
court of the uvuited counties of Peterdorsugh sad Victoria, Mr., we hues urrivex“
Weller, pursaaot to leave reserved, moved for & role nisi. tn which | A very few years back witnesses were held to be incompetent to
can~e was shewn by Mr. Dennistown, and the court gave the fol-, testify for any of the following causes :—want of understandiag—
lowing judgment: ¢ The question in this matter is whether the | want of religious belief—for infamy to charscter, or for interest
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It was moreover considered a privilege of parties to a suit that
they might refuse to give evidence, and a disquahfication of, that
they were uot permitted to swear in their own favour

The first change 1a these respects wale 1u Upper Canada was
by passing the statute, 12 Vic,, cb. 70, which following the Buitish
statate, 6 & 7 Vic., ch 85, enacted that wo person offered as o
witness should be exciuded by reason of incapncity from crime or
interest from giving evidence, Lut oo this rule a proviso was en-
grafted coantaining some exceptions, namely, any party toan actiou,
suit, or proceelding individuaily nawmed iu the record, any iessor of
the plaiutiff or tenant or premises sought to be recovered in eject-
ment, the lundlord or other personm in whose right a defendant in
replevin made ocognizauce, any person in whose immediate or
individual behalf any action was brought or defended wholly or in
part, or the husbrad or wife of such parties respectively.

The 14 & 15 Vic oh. 66, repealed tins proviso, making the only
exception, that no married wowman should be sllowed as a compe-
tent witness in aoy civil procceding for or against her busband
Both these acts were repealed by 16th Vic., ch. 17 after the
latter of them bhad been in furce & little more than 14 montha.
During tbat time it certainly was found that perjury was com-
mitted 10 an alarming extent by purties to suits, who offered
thewselves a3 wituesses in their own belialf under its provisions.
It was very probuble the shock felt by judzes and jurors on hear-
ing the apposite parties in a cause, m:ke the mo-t contradictory
and irreconcilable statements on onth as witnesses, rather than
any increased difficulty experienced in coming to a decision, that
made & change ia the law very generally desired. Whether after
s lonzer trial of thut law, the cvil experienced wyuld huve materi-
ally diminisled, and the result have been, as in Eugland, a con-
wiction of the advautage of removing every disqualification to give
evidence in civil cnses arising from crime or interest, I du not
profess to say ; we bave to deal with the lnw as contained in lu.t
statute, which has beeu re. cn'uct\'d in the Consolidated Statrees of
Upper Canada, cb. 32, and to which I now refer.

By section thiree the provisions of the fir-t statute, 12 Vic., are
re-enacted that no person offered as a witness <hall be excluded
from giving evilince by rea-on of incapacity arising from crime
or ioterest; but (by scc. 4.) every person so offered shall be
admitted aud compellable to give evidence on oath, &c., thus
taking away the privilege of refusing as well as the disqualfication
to give evidence, arising from interest in the matter under trial,
or that he had been previously cui-icted of a crime or offence.
Section five declares that the act shall not render competent or
authorise or compel any party to the suit individually named in
the record, or any claimant or tenant of premives named in eject-
meat, or the landiord or other personin wihose right any defendant
in replesin makes cognizance, or any per+on in whose immediate
or individual behalf any action may be brought on defended, or
the bu<band or wife of any such purty to be called us & witness in
bebalf of such party, *“ but such party may in any cioil proceeding
be called aad examined as a wuness 1n any sui! or action at the in-
stance of the opponte party; but this does not extend to the wife
of the party to sny suit or proceeding named ia the record.

It is upon the construction of the few words above quoted that
the decision has been given which is now appealed from. The
lesrned judge has held, contrary, as he saya, to his own iwnpression,
and in deference to the case of Lamb v. Ward, that the defeudant
who was called as a witness by the plaintiff, in order to prove his
own signature, was not & witness for all purposes, and could not
be cross-examined by his owa counscl to prove that he had subse-
quently paid & som of money in part satisfaction and discharge of
the promise to pay contained in the instrument he proved.

Io cousatruing an act of parliament it is impossible to deny that
our judgments are affected and guided according to the stand point
from which we cootemplate its provisions. It is oae thing to
regard this act as based upon the principle that the attainment of
truth should not, sahject to certain exceptions, be impeded by inca-

deciding all doubtfal points arising on the construction of the new
enactment.

1 tihink the former is the true point of view from which to
exnmino this questwn, and to ascertin the true meamng of the
language used hy the legislature.  The reasvn of this law [ tuke
to be general, to remove obstructions to the enquiry after truth,
ariving from incapicities created by law, 1 tuke the exceptiun,
the exclusion of certain persons from being wituesses to be special,
snd to be cousidered necessary from apprehensiou of mischief that
night result from allowing parties to institute or defend actions in
iu reliunce un their own vaths to sustain their side of the quextion
And | apprebend that where the general reason of the law is hwited
by auy special exception, such exception shull not prevail over tho
geueral reason any further thun a strict inilerpretation of the
language used iu cresting it will warraot, aud a fortior: that the
lunguage of the exception shall not be eularged by coustruction to
overrule the general reason.

As I read this act 1 fiad three things :

1st. An expressremoval of all incapacity to give evidence arising
from crime or from ioterest.

2ad. An exceptien to the removal of incapacity.

3rd. An exception to that exception.

I need say nothing on the first poiat, for nothing can be more
explicit than the laoguage of the first section, which i3 coufirmed
and amplified by the second.

The exception is contained in section three, and is expressed
with équal clearness. It follows almo<t verbatiu & siwiar pro-
vision in Lord Deaman’s act, 6 and 7 Vic., ch. 85.

The third section also contains the provision which gives rise tu
the coutroversy, and which 1 treat as excepting sowething from
the operation of the foriver exception. The furwer selects certain
classes of person, out of thuse who by the first sectivn of the act
are made competeut witnesses, aud declares those classes to be
iucompetent. The lutter uuder defiued circumstances agnin
remov s the incompetency. In other words, uunder sections one
aud tv o, ail persons, including parties to suits, are enabled to givo
evidence. The first part of section three, cxcepts parties to suits,
among others, from the ovperation of sections one and two, and
then unmediately provides that sny party to s suit may be callad
and examined as & witness at the instance of tise opposite party.
If <o callied he becomes at once a ¢¢ person offered as o witaess,”
under the first scction, no looger excluded !y incapacity from
interest, nnl under the second section be is to be adnutted, and is
s conpellable to give esidence on oath or solemn afirmtion.” |
am unable to put any other construction on the words, ¢ at the
instance of the opporite party,’” than this. that ttey remove the
preveotion just created to examining as & witness, i party to the
suit, provided the apposite party wills it.  The exception that a
man shall not be offered as a witness to prove his own case is up-
beld, but his opponent is empowered to call him. 1 think the
words used amount to this: every plaiotiff may call the defendant,
and every defendant may call the plaintiff, as & witness in the
cause. 1f the legislature meant to limit such calling to the giving
procf in support of the case of the party by whom he is called, but
not to give evidence to the same exteut that every other witness
is required to do, I think they would have been careful to express
that iotention in words more suitable than *: that be may be called
and examined as g winess.” * They have not even said that he may
be called and cxamined for or s behalf of the opposite party, from
which it might be reasonably inferred that the examination was to

: be hmited to those subjects respecting which the party calling him

had examined him. He is called as s witness, avd 5o far as the
language used goes, there is no distinction made between him and
any other witnesses called and examined ia the caase.

1 do nmot think therefore that the mere words of the statuite
warrant any other li:pitation on bis testimony than that which
would apply to all witnessex.  But leaving the question of strict

pacities created by law, but that the follest information as to the | construction, I have nuot been able to satisfy myself that there

facts io issue should be laid before those who are to decide upon ;

exists almnde guch an objeciion to the full examination of & party

them, who should exercise their judgment on the credit of the wit- | to the cause who is made a witness at the 1nstance of the opposite

Desses, and the truth of their tesimony. It is another to viewitas ;
an innovation upon aa old established rule, which rule is still to
prevail where not absolutely changed, aund is to be the guide for’

i party, that the proposed limitation ounght if poasible to be aiopted,
10 other words, that we cught to assume that this was the intestion
of the lcguhture in passing the act.
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The objection is twofold as urged fur the respondent 1st. That "in the cause, viz, ** that if a plaintiff call & witness to prove the
8 party is not to be believed when he swears anything on his own | simplest fact counectad with hiy case, the defendant is at Liberty
bebalt, or 2ud, that if a party who desires to exwmmne his oppo- : to cross-examine him on every issue, and by putting leadivg ques-
nent as o witness for some particular object, by calling him mukes tions to estahhish, if he can, his entire defence.”
that opponent a general witness in the cuuve, no oue will run thut| In the United States a hifferent rule prevails in many of the
risk, and 8o the statute will be made a dead letter. states, and there ' a purty has no right to (ross-examine s witness
As to the first altecnative, it cannot be denicd but that there ave ! except as to facts and circumstances connected with matters stated
men unprincipled enough to bring unjust actions and to set up i1n his direct cxamioation, andif he wishes to examine him as to
unjust defences; men of whom it might well be feared, that to|other matters, he must do 50 by making the witness his own, and
muintain such suits or defences they would (if legal penalties | calling him as such in the subeequent progress of the cause.” If
could be evaded) swear falsely themselves or procure others to do | the rule in the American courts prevailed bere, we might with
€0. Such men are not very likely to tell the trath agriust them- moro propriety be enlled upon to decide in fuvour of the plaintiff,
selves on an occasion when, if the truth appearcd, their action or | fur as he only examined the defendant as to certnin matters, tho
defence must fuil.  This argument extends to.the utter exclusion : latter could not in his cross-examinntion give evidence ns to other
of parties to a suit from being witnesyes. [ mntters on which he wns not examined in chief: and if the defen-
The second alternative seems to me to present a very one-sided . dant devired to give evidence in his owa favour, he would be called
view of the question. By calling his opponent as a witaess, the ! fufter his own case had been gone intg) as a witness for bimself,
party affirms bis credibility. Can be limit that affirinance to cuch and being a party to the cause this woun:d seem to be contrary to
matters u8 may be against the interest of his opponent, and deny : our statute.
his credibility as to all other matters in issue between them? Or| IF, then, the rule which prevails in England and Ireland, and
can lLie admit hiscredibility generally, and admitting ns knowledge - which | have always understoud to be in force here is to be acted
of the whole trath of the matters at 13sue between them, insist that * upon, if the defendant was a witness in the cause, he might, on
be shall only teil part of the truth, namely, that which the party | cross-cxamination, be called apon to stute all he knew about the
calling bun desires, but shall tell no wore, because the stutute marters in dispute between the parties, as well what was favour-
does not make him competent to be called as & wituess iu his own | able to himvelt as what was unfavourable.
bebalt? 1 can understund an iaterested party contending for such '+ The whole gnestion revolves itself into this, is a party to a cause
an argument to cstablish thsat the exceptions in the third section | when called by bis opponent, a competent wifness in that cause ?
are at variance with the principles advanced in the preamtle toior is he only then to answer certain questions and be cross-
the 16 Vic. ; but I cannot imagine that such a construction is con- | cxamined as to the matters arising out of such questions ?
sistent with these words, *« Whereas the enquiry after truth in!  Without reference to the object of the statute 16 Vie, ch. 19,
courts of justice is often obstructed by incapacitiescreated by law, ' Con Stat. U. C., ¢b. 32, or any arguments deducible from the
and 1t 18 desirable that full 11.formation as (o the fucts tn sene should : wording of the various sections of that act applicable to the point
be lard before the persons who are appownted to decide upon them, and 'ip dispute to which I shall refer presently, let us see why the
that such persons should exercise their judgment on the credet of the Ldefendaut can properly be treated differently from sny other wit-
wciinesses adduced, and on the truth of thar testimony.” ness. The outh he takes is the same as that administered to an
Itis admztged, that, provided the cross cxamination of & party : ordinary witness, and by it be is bound to * depose the whole
called as a witness is confined to the subject matter of his interro- i yrqth, so that he is not to conceal any part of what he knows

gation in chief, it is to be subject to no other limitation. The
practica! value of the limitation claimed will depend 1n many in-
stances on the astateness of the witness, who may contrive so to
shape his answers as to blend together the facts which he desires
to advance in his own behalf, with those which make against him,
and to which examination in chief is directed, just as an equity
draftsman will so frare an answer, that it will be difficalt for the
plaintitf to read a passage in support of the bdill, without also
reading something which sustains the defence.  Rut it veemsto me
a bad practice for the attainment of truth, to make the admission
of the proof of important facts ia any degree dependent upon the
ingenuity with which answers to interrogatories can be framed, and
it is not theoretically, st least, made better by compelling a party
tu answer just so much as it suits the interests of his opponent to
ask, and preventing Lim from stating independent facty which will
shew the whole truth, and yet nothiog but the truth.

Upon the whole, I am of opinion that if a party to & sait is
called and examined as a witness at the instance of the opposite
party, be stands on the same footing as any other witness in the
cause as to competency, that his incapacity by reason of interest
is not partially, but wholly removed, and his credibility must be
lett to the jury.

A¢ a consequence, I think this appeal should be allowed, and
that the rule aliowing the plaintiff to increase the verdict rendered
for bim at the trial pursuant to leave reserved should be discharged
in the court below without costs.

Ricaarps. J.—In this matter this court is the tribunal of the
last resort to the partics, and they are bound by our decision
without any further right of appeal. We are therefore properly
asked to decide this case according to the views held by this court,
notwithstanding the Court of Queen's Bench, a court of co-ordinate
Junsdiction, may have decided the point raised differcutly from
what we shall.

. could be excluded from the consideration of the jary.

whether interrogated particularly to that point or not.”—38 Black-
stone’s Com. 372.

Can he, with propriety, and in view of his oath, re‘rain from
stating the whole truth on the issue joined between the parties
merely because such statements may be favourable to himself? Ia
the old form of answers to a bill in Chauncery, or to interrogatories
under the Common Law Pracedure Act, the party swore to the
truth of the answers, and bis opponcnt read them as evidence
against him or not, as he pleased. DBat when a witness is called
in open court his answers to questions if pertinert to the issues
are evidence in the cause whetber the party calling him wishes to
wake them ervidence or not.

As the law formerly stood if a defeadant consented to give
evidence in a cause when called by the opposite party, and the
other defendauts also consented, bhe was a good witness. He was
not 8 competent witness if tendered for himself and co-defendants,
and he was not compellable to give evidence against himself, but
if he consented to be examine l, he was then an admissable witness.

' The moment he was an admissable witness, I do not see how ary

-evidence that he might give, pertinent of course, to the issue,
That the
revidence he gives is favourable to himself might be urged to the
’ jury as a ground for not’placing too much reliance upon it, but I
I cannot see that it would justify a court in rejecting it.
! The change of the law in relation the admissibility of witnesses
land parties to suits in England to give testimony, who were
'formerly excluded on the ground of interest, was no doubt caused
i by the adoption in a great measure by the legislature, of the views
| of Mr. Beattam, propounded in his work on the Rationale of Judi-
.cial Evidence. The whole change proceeds on the broad ground
ithat all persons, parties to the suit or otherwise, who can give
| information as to the facts on which the court and jury wish to be
informed may be sworn and exarmined; and that all those facts

It was not dcnied in srgument before ne, nor am 1 aware that | which were formerly considered suficient t6 exclade the evidence
there is any inteotion of disputing the proposition, that the rule ! ou the ground of interest were to be taken into consideration by
laid down by Mr. Taylor in his work on evidence is the correct | the court and jurv in judging of the credibility of the witnesses.
one (vol. 2, p. 1116, sec. 1289,) as applied to an ordinary witness | In that view the English statutes from time to time were passed,
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each subsequent enactment limiting the exceptions by which
was excluded, so that now in almost all suits the parties

litigant may give evidence in their own favoar, and bills have been !

from time to time brought before parliament to extend the same
principle to a certnin class of indictable offencey, so as to permii
the defendants to be sworn 10 their own defence,

The preamble to our statute of 16 Vic, ch. 19, clearly refers to
the obstruction interposed in courts of justice to eaquiries after
truth by incopacities created by law, and siates that it was desirable
that full information as to the facts in 1wsue should be laid before
the persons appointed to decide upon them, and that such persons
should exercise their judgment on the credit of the witnesses
adduced, and oo the truth of their testimony. The first section of
the nct provides that no person offered as a witness shall be ex-
ciaded by incapacity from inierest from giving evidence on the
trial of any issue joined in sny court, or before any judge, jury,
&c, but that every person so offered may and shall be admitted
and compellable to give evidence on oath notwithstanding that
such person may bave an interest in the event of the trial of any
issue or of the suit in which he is offered as a witness.

This section thus far seems to me in broad comprebeusive terms
to remove all incapaciry from interest from any one who might give
evidence; that was the ground of exclusion formerly ns applicable
to a party who offered to be sworn on his own behalf. He was
not compellable to give evidence agninst himself, and the section
without the proviso seems to contempliate that he mizht be com-
pellable to give evidence ; with the proviso, tns point is beyond o
douht.

The proviso, as I read it, was not intended to give any additional
right to any party, but rather to control the broad powers which
were previously given in the clause. It in effect declares that the
act shall not authorise or permit any party to a suit individually
named in the record to be called as a wrtness on behalf of ruch party,
but such party may in any civil proceedings be called und examined
as @ wilness in any suit or action at the tnstance of the opposite

arty.

P 1 {h'mk the latter part of the proviso as referred to ahove far-
nishes 8 strong, if not a conclusive, argument as to the meaning of
the legislatare. Itdnes not say that a party may call his opponent
as a witness for himself; if it had it might be contended (though
1 doubt if successfully) that the witness could only give evidence
for the party who called him, and that he could not give evidence
for himeelf. But framed as it now is, the section merely provides
that & party may be ezamined as a witness at the in-tance of his
opponent, there is nothing in it, orin the general principles of law
to say that s witness may not be examined on any matter pertinent
to the issue after he has been sworn in the cause.

To conclude my view of the statute as applicable to the point
under discussion amounts briefly to this. By its provisions all
persons, whether parties to a couse or not, may be called as wit-
nesses and give evidence, but a party to the cause cannot be such
witness unless called by his opponeut.

When a witness is once placed in the hox I see no reason why
he may not give the jury all the information he has sworn to give
touching the matters in question in the suit. The siew taken by
Mr. Taylor in continuation of the passage already quoted from,
seems to me to accord with whbat I now coutend for, he says
¢« When it was requisite that the substantial, though not the nom-
inal party, in the cau-e should be called his adversary for the sake
of formal proof only, it was held that ke waa thereby made a wit -
ness for all purposes, and might be cross-examined to the whole
cause..” He refers to Morgan v. Dridges, 2 Starkie Rep. 814,
which bears out the doctrine stated, and to R. v. Murphy, 1 Arm.
Mac. & Og. 206, which last authority [ have not yet seen.

I am clearly of opinion that the plainuff, in the case before us,
having called the defendant and he baving proved pnyments to the
satisfaction of the jury to the amount of £12, that the rule allow-
that sum to be added to the verdict found by the jury in the court
below ought not to besllowed to stand, and that this appeal should
be allowed, and the rulo nisi in the court below should be dis-
chbarged.

Haaartr, J.—I wish to rest my decision of this point on the
broadest ground. A party to & suit is not a competent witness in
his own bebalf, and merely on his own motion. Our law, I pre-

sume, considers him disqualified by interest from giving & fair
narrative to the jury of matters possibly fully knowa only to him-
self, and deems it & lesser evil to rest their decision oo testimony
that may balunce its want of direcin>ss by.ts possibly superior
crediulity. I stop not to question the wisdom of the law, but
sccept it asitis. It can have no other logical fouudation than
waut of faith in human nature wben truth does not square with
interest.  Granted his good faith, the man who positively bnows
the facts of & dispused point, must be the proper medium to reflect
them in their clearest light on those who must accept them as tho
basis of declsion.

Ths law declines to risk the enquiry on the fidelity of the inter-
ested hitigaut. Tho opponent, however, for reasons satisfactory to
himself, presents him to court and jury as worthy of credeuce for
lus purposes. To my mind the couclusion is irresistible that the
opponent once offeriug him as & faithworthy witness on sny poiut
involved in tho trial, at once remuves all incompetency trom sup-
posed inability to sacrifice interest to truth, and thut be forthwith
becowmes not merely a compellable, but also a thorsughy competent
witness for every purpose on all the facts then in issue in the
cause, however diverse and distinct may be the irsues to be dis-
posed of.

I am willing to accept the illustration offered in the court from
which [ have the misfortune to differ, and to hold that if in the
same suit one issue be as to the execution of a bond, and the other
as to a charge of slander, and the plaintiff avail himself of his
undoubted right to make defendant a compeliable witnesa to dis-
prove the plea of non est factum, he thereby removes all ohjection
to bis adversary a8 o competent witness to prove or disprove any
fuct connected with the other issues as to slander or otber disputed
matter.

I thiuk a party to s suit is necessarily either a competent or an
incompetent witness to all the mutters iuvolved in any one triul as
a whole, and that his incompeteucy once remored for any purpose
is goue as to all,

No separation of competency as to parts of the matters to be
tried is intelligible to my mind, nor can it be, 1 think, to a jury
anxious to bave the truth from the surest and most reliable sources.
But for the judgment of the majority of the Court of Queen’s
De .ch, which makes me pause long io maturing my opinion, I
would entertain no shadow of doubt on this point.

1 think we must allow the appenl, as our decision is final.

Ler Cur.—Appeal confirmed.

CHAMBERS.
(Reported by Roazar A. HarnisoN, Eeq., Barnsteral-Law)

WHITR ET AL V. SHIRE.

Rule for costs of the day— From swhat office to be issued— When defendant entitled

to costs of the day.

Held—1. That under see. 225 of the C. L. P Act, authorising a rule for coats of
the day to he drawn up on affidasit withont motion made in Court, that the
rule slionld be drawn up iu the principal office ot Toronto.

2. That Deputy Cl-rks of the Crown have no power under the 120th Rule of
Practios to issue rules for cnats of the day.

3. That where a caunre ia called on Gr trial, eounsel f plaintiff and dafendant
buth being present. counsel for pinintifl atates he is Dot rwady, saud counsel for
defendant ntates he in ready. and plaiotiff not being 1eady the cause is struck
out of the ducket, Jefcndant is entitled to his costs of the day.
(Jaly 19, 1861.)

The record in this case was entered for trial at the last aasizes
for the county of Wentworth, b -fore Mr. Justice Richards.

On the last day of the Assizes, the learned Judge read over the
pames of the untried cases, ju open court, and asked if the par-
ties were ready io any of them.

When this cause was called on, the counsel for plaintiff and
defendant were both present. The counsel for plaintiff said ho
was not ready, bat the counsel for defendant said he was ready.
| Plaintiff not being ready, the cause was struck out of the docket.
] Afterwards, on 28th May last, defendsut causzed a rule for costs
! of the day to be issued from the office of the Deputy Clerk of the
i Crown at Hamilton. The rule, which was signed by the Deputy
i Clerk of the Crown, was in the usual form, directing that ¢ the

costs when taxed shall be paid by the plaintiff, if it shall appear

' to the Master that costs ought to be paid.”




1861.]

LAW JOURNAL.

207

N———

p————

Both parties attend2d the Deputy Clerk of the Crown under this
rule, and le, thinking that defendnot should have usked fur a
no:wuit, refused to tax any costs whatever to defondant under the
rule. :

Defendant then. on 21st June Iast, i<sued a rule in tha usual
form for costs of the day, from the Princlpxﬂ office in Torouto.
Plaintitf attended the Master, and ohjected to the Master tazing
any costs to the defendant, on the ground that the former rale for
the same purpo-e haviog been issued and adjudicated upen, the
seoond rule was irregular; which objection the Master overtuled.
Lluintiff’ then objected that under the circumstances of the case
defendant was not entitled to any costs whatever, The Master
ruled that defendant was entitled to the costs of the duy, and
taxed them uoder the rule.

Juckson obtained a summons ou the defendsuf to shaw cause
why the rule for costs of the day issued ‘rom the principal office
in Toronto, and the taxation of cost« thereunder, and all proceed-
ings subsequent thereto, shiould not be set aside; or why all pro-
ceedings ou the rale should not be stayed till term, on the ground
that the rule was irregularly issued afier a rule bad been issued
from the office of the Deputy Clerk of the Crown at Hamiton, for
the samwe reaton anad purpuse and to the sime effect as the rule
sought to be set aside, und the Deputy Clerk of the Crown decided
upon hearing the parties that defendant was not entitled to costs;
and ou the ground that, under the circuwstances of the case,
defendant was not entitted to any costs of the day whatever
against plaintiffs.

Ilarrson shewed caure, and contended that the rule sought to
be set aside was regularly issued, and that defendant was entitled
to the costs of the day. He referred to Concol. Stat. U. C., cap.
22, sec. 225 ; Rule U'r. 120; Har. C. L. P. A. 646; Morgan v, Fer-
nybough, 11 Ex. 205; Scott v. Crosthwaite, 6 U. C. L. J. 151.

Jackson, contra, contended that the second rule was irregular,
and that as defendsot failed to non-ult plaintiffs he was not enti-
tled to costs of the day. He also referred to Morgan v. Ferny-
Sough, asveported in 1 L. J. N. S, 874,

Burns, J.—It appears to me, under the 225th section of the
C. L. P. Aot, that a rule for costs of the day should be drawn up
in the principal office. The rule of court (No. 120) authoriziog
Deputy Clerks of the Crown to sign rules, were such rulesas were
gide bar rules, &c., before thestatute was passed. And before the
statute was passed, a rule for costs of the day required to be
moved in court. The statute aboliched the motion, but leaves the
rule to be issued by the Master. The case was properly disposed
of by the Master. This summons must be discharged with costs.

Summons discharged with costs.

PRACTICE COURT.

LATTA V. WALLBRIDGE.
Award—Selting aside— Refernng back—Grounds— Mistake—~ Discovery of new
evudence.

Held—1. That the Court will pot met aride an award on the ground of mistake,
unlees the migtake be admitted or clear.

2. That ap award will only be reterred back on the same grounds thst would
formerly bave justified ite Lring set aside.

3. 7 hat uuder the circumsiances of this case, the arbitrator was justified in allow-
jug as a set off the judement of defendaut agninst the plajutif and another, as
against avy claim that plaintif had againat d-fendaat.

4. That 1be Court woul | Dot intetfere, sither 1o sot aride the award or refer it
back, ou the g d of the di 'y of new svid

(Sittings after Easter Term, 24 Vic.)

In Easter Term last, Jellett obtained a rule calling on the de-
fendant to show cause why the award in this cause, should not be
set aside on the following grounds : —

1. That the arbitrator sllowed a judgment recovered in the
Couunty Court of Hastings, wherein the present defendant was
plaintiff, and the present plaintifi and one Gilbert Latta were de-
fendants, to form the subject of the set off in this action,

2. Or why the award should not be referred back to the arbitra-
tor for re-consideration, as to the item of $122 27 mentioned in
such award, or the item charging the plaintiff with the balance of
the xaid judgments ur both such items, on the grounds that thesum
of §122 27 was not a proper charge agsinst the plaintiff, he baving
retired the note out of the defendant’s hands and paid the same to
bim after he had taken the same up from the Bauk, aud that the

judgment aforesaid was between different parties than those in
this action and could not be set, off, and then, for that, the balance
of judgment was improperly charged against plaintiff: that the
snid sum of $122 27 and the snid judgment represert the same
deht, and because the award was contrary to evidence.

3. Aund because of the dizcovery of new evidence the nots which
the defendant retired, with the sum of $122 27 now being in
plaintiff’s hands, found since the arhitration closed, aud on the
ground that the arbitrator considers it ought to be referred back.

The arbitrator in a certificate stated that, in his opinion, the
matter should be agaiu opened, because he was not sure that the
judgment charged in the award made agniost the plaintiff, was not
not based on s debt identical with the defendant's cheque men-
cioned in the award (viz., $122 27): in other words, his appre-
hensiva that the piaiutiff was in the award cbarged twice with the
same liability.

Affidavits were filed on behalf of the plaintiff, with a view of
shewing that the judgment and the $122 27 did, in fact, represent
the indehtedness arising out of the same transaction and ought not
both to be allowed. The plaintiff further stated, that he bad found
a note which was mislaid at the time of holding the arbitration,
which would aid materially in establishing the view of the case
contended for by him.

Harruson shewed caume during the term, and contended that as
to the jadgment allowed by way of set off, was recovered in an
action uader our Prov. Stat., on & promissory note made by the
plaintiff and indorsed by his brother, and the plaintifi’s counsel
admitted and consented before the arbitrator, that it should he
al'owed as a set-off to the plaiotiff’s claim for whatever balance
was due on the judgment; that although plaintiff did, before the
arbitrator finally closed hia award, withdraw his consent, yet as the
debt was the debt of plaintiff alone and defendant awears hie is in-
solvent, the court would not set aside or refer back the award on
that ground.  As to referring back the award to the arbitrator on
the ground of mistake as to allowing both $122 27 and the balance
on the judgment, he submitted that the Court would not refer it
back on the ground of mistake, unless it appeared perfectly pliin
that there was a mistake. As to the discovery of new evidence,
he submitted that this is very rarely allowed as a ground for
setting aside an award. e argued that the evidence given before
the erbitrator and coosilered by him fully juxtified the award,
and that although the arbitrator on being applied to and told of
new evid . might ider it desirable to re-open the case, that
such a practice would be very inconvenient, and that the Courts
had always roled against it e also contended, that this case
ought nat to be referred back unless the Court is prepared to set
aside the award on the grounds ruggested by the plaintiff. He
referred to Glenv. G. I R. Co. 2 U C. Prac. R. 377 : Phiilips v.
Evans, 12 M. & W, 309; Fuliev. Fenwick, 3 C. B. 705 ; Favwell
v. Euastern Counties Railway, 2 Ex. 844: Ozenden v. Cropper, 10
A. & B.197; Jeggsr v. Young, 16 C. B. 626; Iogg v. Burgess, 2
H. & N 293; Hodgkwnson v. Ferme, 8 C. B., N. 8. 188; Hagaclly
v. Mallilliveick, 4 L. T., N. 8. 245.

Jellett, in moving the rule absolute, referred to Paterson v.
Howison, 2 U. C Q. B. 139; drnold v. Bainbridge, 9 Ex. 1563.

Ricaarns, J.—The notes of evidence before the arbitrator, and
the affidavita shew clearly that the question was raised and dis-
cussed before the srbitrator, as to whether the cheque or payment
of $122 27 and the judgment were really for the same indebtedness,
and the arbitrator did undoubtedly decide agninst the plaintiff.
Sicce the award, plaintiff has discovered a note not produced be-
fore the arbitrator, which. if be had produced before the srbitrator,
would have strengthened the view he pressed on him. On this
being brought to the knowlodge of the arbitrator, he does not say
as the arbitrator did in Burnard v. Wainwright, 19 L. J. Q. B. 423
(S. C.,1 L. M. & P. 455), that if the discovered documents had
been produced, it would bave materially affected the decision of the
arbitrator; baut that he is not sure his decision is right, sod for
that reason the case ought to be referred back.

The later cases certainly do not seem to favor the view of setting
aside or referring back a matter to au arhitrator even when the
mistake is clearly shewn, but in this caze both parties do mnot
admit 2 mistake; the plaintiff endeavors to shew that there isa
mistake, whilst the defendant positively denics it. The case of
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Plalippe v. Evane, 12 M. & W. 809, seems quite as strong as the
ooe uow uader decision. There the arbitrator had omitted by mie-
take to notice the sum of £119 7s. 4d., acknowledged to have been
levied by defendaat on plaintiff’s goods, and the afhdavits stated
that on ths error beiug pointed out to the arbitrator, he admitted
there appeared to be a mistake, and regretted he could not rectify |
it, his suthority haviog expired with the pablication of the award.
He recommended the parties to consent to the matter being aguin
brought before bhim, but the defendant refused to do so, and the
Court refusvd to set aside the award. Lo referring to Hallv, Hinds
where the award was set aside (2 M. & 8. 847) Rolfe, Baron, said
s‘there it was done because without controversy a mistake had
been committ2d by substracting one sum from the other, instead
of adding them both together and awarding for the plaiontiff a-
atead of the defendaat,” aud Alderson, Baron, abserved, ¢ If we !
were to enter into the question of merits on aflidavits, in nine cases .
out of ten it would be argued there was some mista¥e.” Daron
Parke 10 giviog judgment said, referring to Hall v. linds, ** 1 do
not wesan to suy thut the decision of the Court of Common Plens
io that cave was not correct, a8 it was founded on facts which
shewed a clear mistake, but I feel extremely unwilling to enlarge !
that rule, although we may possibly do some iojustice in par-
ticular cases. I thiuk it better to adbere to the priuciple of not
allowing awards to be set aside for mistajes, and to opea a door
to enquire into the merits, or we shall have to do 50 in almost !
every case.”

Most of the cases on the subject of setting aside awards in
misteke or improper findiug of arbitrator, were referred to for
Hodykinaun v. Ferrie et al., 3 C. B., N. S. 189, aud nothiag in |
that case would seem to warrsat tbe extending the rule as to |
settiug aside this award, s contended for by the plaintiff. Itisi
also an autbority to shew that awards will only be referred back .
on the same grounds that would formerly have justified their being !
set weide.

I am not prepared either to refer back or set aside the award,
on the ground that the arbitrator has made a mistake in awardiog,
&s to the $122 27 aud as to the judgment, both in favor of the
defendaut, or on the ground of the discovery of the new evidence,

As to the award being bad because the arbitrator allowed the
judgment to be set-off againat plaiotiff’s claim, I am not willing
to yield to plaintifi's views on that point for many rveasons,
ameagst others, that it clearly appears that the note on which the
judgmeut was based was the individual note of the present plain-
tiff, given for an individoal debt which he himself had incurred, and
on which the other defendant in that suit was ouly an socommoda-
tion indorser. At the arbitration his coumeel admitted it was a
proper subject for set off in that proceeding, sand I am by no
meaas prepared to decide that the judgment under our statutes so
far merged the individual liability of defendant on the bote as to
prevent its being allowed by the arbitrator as a set off under this
reference.

If I had fally made up my mind in favor of the pisintiff as to
the merger of the individual liability on the judgmeat, I should
still hesitate to set ngide this award on that ground, for truly as
the arditrator eays, * in equity and good oconscience” the amount
ought to be set off against any claim plaiatif msy have against
defendant. |

The defendant shews in his affidavits that the case was repeatedly
adjourned by the arbitrator at the request of the plaiatiff; that he
bas been obliged to pay thirty doliars for the arbitrator’s fees
when takiog up the award; that if the matter is referred back he
will be put to more expetse; aod that as plaintiff is insolvent, be

get notbiog from him.

Under these circumstances he contends, that the case ought not
to go back to the mrbitrator as for the discovery of new evidence :
that having taken as much time as he chose in Lringing the

matter before the arbitrator, if be neglected to search among his
papers for the documeut he has found since, he ought not to be
allowed to wai¢ till the arbitrator had dicided against him and
then bring the matter up again.

Ou the whole, T am not prepared to make the rule absolute on
aoy of the grounds taken by the plaintiff.

If defendant, after the matter has been fully cozsidered, is ad-

LAW JOURNAL.,
e —

[Avauer,

——

—

vised that he can enforce the award, and plaiatiff considers that
from anything that appears on tbe fuce of it, he can legally reniat
the paymeut of the amouut thereby directed to be paid, be will
bave an opportunity of doing so when defendant attempts to
enforce the uward against him.

Iu the meaatime, the rule nisi will be discharged with costs.

Per Cur.—Rule discharged with costs.

Rircaix v. WORTHINGYTON KT AL., ADKINISTRATORS oF Davison.

Held, 1st. 'I"hnt l\hdmon! dellbmidy taken by the plaiatiff against the defen-
dants. . 1858, will not be Opened up on the
Krvund that cortnio Resets bnu siwce becoms avialable for plainti@s judgment.

ot That the plafutiff having his judgment may huwoever fuach thocs assvts

vither iu equity or at common law.
(Sittings after E. T., 24 Vic.)

In Uilary Term Bruce obtained a rule on behalf of the plaintiff,
oalling on the defendants to shew cause withia the first four days
of Easter Term, why the judgment roll in this cause should not be

| amended, by enabling the plaiutiff to pray and take judgment on
| the assets admitted in the defendants’ ples, after satisfaction of

the mortgzages and judgments therein referred to, in addition to

judgments of asscts quuado acaderint, or why the said judgment
should not be set amde, and the plaintiff allowed to reply to said

pleas, or to take such judgments thereon as he may be advised.

A copy of the pleadings was filed on moving the rule.

The action was commenced in 1858. Several p. misory notes
are set forth in the declaration, and the plaintiff claims £1,200
damages. The defendants pleaded on the 20th April, 1858, setting
up judgments recovered agarinst the intestate in his hfetime, and
mortgages made by Lim outstandiag for large amounts, and that
they had not sufficient goods or chattels of intestate come into
their hands to satisfy the same. Oan the 20th September, 1838,
plaintif admits defendants’ plea, takes judgment guando, and
replies lands. There was aiso an affidavit filed by the phmtlﬂ'u
attorney. He stated that Judgment was entered on the 27th Sep-
tember, 1858; that at the time of pleading, the plea by defendants
and of 'the uktug judgment in this suit, the jundgment and mort-
gnges in the ples mentionad were outstanding, and being awsre
that they amounted to a sum safficient to exhanst any assets then
on hand, the plaintiff was advised to take judgment of assets
quando, snd took such judgmeat instead of taking judgmest of
the assets then uunadministered, after sdtisfaction of sach mort-
gages and judgments, and of assets guando : that the mortgages
have been foreclosed without resort to the personal estate of
intestate, and the jodgmeuts mentioned in the plea have been
satisfied from other sources, and in consequence, he was informed
and believed a large amount of assets remained in defendants’
bands, which, but for the form of the jadgment so taken might be
made available for the plaintiff's claim in this action, and that a
considerable portion of the judgment recovered by the plaintiff
remains unpaitl.

Daring F ster Term Harrison shewed cause, and contended that
the rule cught to be discharged; that there is no gruund for the
interference of the court, and that the yarties cannot now be
placed in stafu guo: that the defendants :ave paid other debts
since the pleadings were filed, and that they desired to plead tho
retaining of their own Jebts, which they would be deprived of if
this amendment was allowed to be made. He referred to Came-
ron v. Reynolda, 5 El. & B. 301; Williams on Executors, 1692;
6 Taunt. 45; Burroughs v. Sterens; 6 Taunt. 556 ; | Wms.
Saund. 836.

Burton in zupport of the rale.

Jlarrison for defendants filed the affidavit of defendant, Worth-
ington, in which he stated that plaintiff had issued an execation
against the lands of intestate on the judgment, under which 500
scres of laud in the township of Harvey, in the United Couaties
of Peterboro and Victoria were sold in the month of December,
1859, to the agent of plaintiff ’s attorney, for $500: that sicce the
recovery of plaintiff's judgment the defendants, as administrators,
bave in good faith paid on account of the judgment set forth in
their plea, and on account of taxes due the City of Hamiiton in
respect to the estate of the intestats, much more than the amount
of assets that have bitherto come to their hands to be administered.
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Thst the payments so made were from tho proceeds of thy -ale of
intestate's effects and from their own money, and that intestate in
his lifetime was indebted to defsadant, Worthington, in $300: that
all the payments referred to have been wade in good faith, and
long before the defendauts bad any notice or kuowledge that
planntiff ivtended to apply to vacate his own judgmeut in this
action ; and further, if plsintiff is allowed to reliuquish bis present
judgment, and obtsin uow the money 8o paid by ssd defendants,
it would inflict great bardship aod injustice co themwm, and embar-
russ them ia ths adminisiration of the assets of the estate.

Anthooy Copp, another of the defendants, by his affidevit also
filed, stated that be beiieved all the statements in Mr. Worthing-
ton's affidavit were true, and that intestate at the time of Lus
death owed him $100, which is yet unpaid.

Ricrarps, J.—In this case the plaintiff, after having deliberate-
1y teken judgment for assets guando accideriat, snd repiying lands,
and issuing an execution against and selling the lands of the iutes-
tate, nuw seeke to vary his judgment in such a way as to reach
assets that have become availuble since his judgment was entered,
though in the meantime the defendants huve changed their posi-
tion by making piyments ou accouut of the estate they were
administering.  Other parties, creditors of the intestate, may, for
aoything I know, have had their proceedings in recoveriog their
debts inflaenced by the course the plaintiff choae deliberntely to
take in entering his judgmeut.

The plaintiff bas not produced any authority which would jus-
tify me in directing the course he desires to have carried out to be
taken  Burroughe v. Stcvens, in Taunton, would seem to be an
suthority aguinst him. In Cameron v. Reynolds, 5 El. & B. 301, the
court in setting aside a judgment entered by mistake when the
defendant knew cf the error, and which would bave had the effect
of depriving the plaintiff of & considerable portion of a just claim,
went a great way to aid the plaintiff; but then what the plaiutiff
did was doue under a clear mistake as to a fact, and the applica-
tion was made promptly, scd clearly oo injustice could be doane;
but there the proceedings were taken deliberately, and at the time
it seemed to be the best course for the interest of the plaintiff that
Jjudgment should be entered as it was, for thereby he was able to
reach certain lands of the intestate, which we are told bave been
sold for his bewefit. Now after a lapse of three aud-a-balf yesrs,
be thinks it wonld be better fur him if be bad taken, or could now
get o different sort of & jndgment. If he is permitted to do this,
1do not fecl that al} parties ure placed in the same position they
would bave been in bad plaintiff tekeu the judgment be now wishes
to get. Ia Cameron v. Reynolds, Coleridge, J. says, * The court
*- its discretion, certainly would not set a judgment aside unless
we circumstances were such that they could place the parties in
the same position in which they would have beer but for the mis-
take:” and ia the same case, Lord Campbell, C. J., in giving bis
Jjugwent, says, ¢ We are asked what are the limits of our jorsdic-
tiun, and whether we could do this st any time? I snswer that
lapse of time b after a a bar as soon as the coart in
its discretion sees that it has been such as must work prejudi_e.”
I thiok, if for no other ground, the lapse of time here, and what
has sinoe been done, must in the language of Lord Campbell,
“ work prejudice.”

As to the plaintiff s position, he has his jadgment to recover
the amount due him, from assets that may come iuto the hands of
the administrators sfter tho plea pleaded. If the payment of the
mortgages or judgments set up in the plea of the defendanty, ren-
ders whatever was then in their hands now assets for the satisfac-
tion of this judgment, the plaintiff can proceed nnder the judg-
ment to reach them. If they are not in law assets to auswer a
jodgment entered in this way, they must be in equity, and the
plaintiff can seek bis remedy there. But either in Jaw or in
*quity, the administrators ought to have an opportunity of shewing
if they can, that these assets are not now lisble to satisfy the
plsintiff’s claim, either because they have a right to retain the
amount to satis(y their owo gebu. or because they have paid the
amount to discharge lialilities that they wer e bound to pay before
they satisfied this judgment. On the whole I cannot doabt that 1

ought to discharge this rule.
Rale discharged, with costs.
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COUNTY COURT.

(1o the County Court of the United Countien of Frontenae Lennox and Addington,
Befure His Honor JUpex MacxiNus)

Parker v. Howsrt.
Judgment—Irregularty— Fraud—Right of subsequent Judgment Cyeditor to
v attuch— lasue~LUndue Pyeference.

Quarr, Ta the ’mt of the Clerks signature at the foot of an execution an
irregularit;

Held, 1.—1'»3; however available an ohjection fur irregularity might be if urped
at the fostauce of the defendant jn Acause 1t canuot be pressed by a third party,
such as & subsequent execution creditor.

2,~That & subewquont judgment cruditur msy sttach e prior judgment on the
gruvad of Fraud.

3.—~Tbat an iasue may be diracted between the parties to try the question of Fraud.

4.—That merely allowing a jud :ment to lie signed for want of sppewrance is not
of itselt an undue perfrmance.

(Chambers 7th July, 186L)

Agnew obtained a summons calling upon the plaintiff to show
cause why the judgment entered up u this cause together with the
fi. fa. issued thereon, and all subsequent prooeedings shouid not
be set agide on the grounds—

1st. That the judgment was fraudulent, collusive and void ; or
why an 1ssue should not be ordered to try the bona fide of tho
judgment.

2ad. That no bora fide debt was due to plaintiff when aotion
was commenced

8rd. That if any debt was dae, it was incarred for the frandu-
lent purposes of *his action.

4th. That at the time of obtaining the judgment, the defendant
not being able to pay his debts in full, voluatarily. or by eollusion
with the plaintiff, allowed the piaintiff 10 obtain judgment against
him (the deteadaat). with intent to give the planufl frandulent
preference over one Thomas Tweed, who Liad recently obtained a
verdict agninst the defendant fur %1350, and his other creditors,
and for the purpose of preventing Tweed from securing his verdict,
sod so defeat him in his remedy ; and for the purpose of fraudu-
lently covering the goods and chattels against Tweed's execation.

5 That the execution is not signed by the Clerk of the Court
at the foot thereof; and on other grounds dieclosed in affidavits
aod papers filed,

It appeered by the affidarits filed that Thomas Tweed obtained
a verdict for $150 nguinst the defendant at the last Kingston
Ae~'wes, in the month of April hast, 1861. That proceedings were
inss aied in November, 1860, and judgment entercd on the verdict
of Tweed, on the 830th day of May, 18ul, and n si. fa issued
thercupon against the goods of the defendant  The verdict was
rendered in favour of T'weed on the 26th April. 1861. That the
defendant was, aud is, in the employment of the plaintiff ae shop-
man in the city of Kingston.

Parke showed cause, and filed affidavits on the part of the
plaintiff, as well as & statement of aceount between the plainmiiff
and defendant, showing a balance of $172 6¢. in faw ar of the
plaintiff ; and cited Farr v. Ardiey, 1 U. C., Q. B. 337, Jones v.
Jones, 1 D. & R., and Young v. Chrisne, 7 U. C. Ch. R, 812.

Agnew contra, cited Wilion v. Wilson 2 U. C. Pra. R, 874,
Brook v. Iodson, T M. & G., 529, Imray v. Mugnay, 11 M. & W,
267, and Ferguson . Bond et. al., 10 U. C. C. P., 493.

Mackevzis, Co. J.—Twu2 case of Wilson v. Wikson, 2U. C. P. R.
884, is in poiat. It is in principle like the present case. The
result of the present applicution must be governed hy it.  Mr.
Justice Buras, in his judgment, beld that the Commercial Bank,
the spplicants, could not be aliowed to urge a defect or irregulanty
as & ground to set the proceedings aside, as they were no parties
to the judgment ; the defendant himself or those claiming as privy
under him could oaly take such advantage. .

In the cases of Farrv. Ardley and Jones v Jones, cited in the
argument, it was held that, however available an objection for
irregularity might be, if urged at the instance of the defendaut
bimself, it could not be pressed by a third party, such as a subse-
quent creditor. .

I am not ready to say that the want of the Clerk's signature at
the fuot of the writ of execativn wonld amount 10 an irregularity.
It is unneceseary, however, to decide the point now, as I am of
opinion that Thomas Tweed, the present applicant, cannot be
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allowed to press such ao ohjection, being no party to this judgment,
The second grouud is very important, and deserves careful con-
sideration.

Hanod v. Benton, 8 B, & C., 217, Martin v. Martin, 3 B. & A.,
1,934, Sharpe v. Thomas, Bing 516, establish that a sabsequent
creditor may attack w judgment obtained on & warrant of attorney
on the ground of fraud, upon application to the court, by a motion,

lo Wison v. Wison, In delivering judgment made use of the
fullowing remarks :—* The receut enactment, allowing the plain-
«iff to take a final judgment at once, upon filing & writ of summons
specially endorsed with an affidavit of persousl service, has opened
the door to collusion and fraud, quite as wide as may be used with
cogaovits and warrants of attorney. and I think the nen-interven-
tion of the defendant in the obtaining of the judgment, together
with the activity of the plaintiff, should bo considered by the
Court as strong a reason for inferring as where the judgment is
obtainad by the activity of the ‘lefendant in the matter, where it
requires no iuterference of the Court to assist in obtaining the
judgment, should, it appears to me, not place others who are
interested in questioning whether such conduct is for the purpose
of enabling the plaintitf to perpetrate a fraud in & worse position
thau if the defendant had actively assisted the plaintiff to do it, by
giving & confessivn of judgment or warrant of attorney.”

According to the dates giviog 1n the statement of account filed
by the plintiff, the defendast owed bim mothing usntil the 16th
April last. There are charges to the amount of $239 and 74 cents
after the Ist April, and to the amount of $229 and 89 cents after
the 16th April. The charge of 50 dollars paid to Mr. Parke on the
16th of April was on account of costs of defence in the case of
Tweed v. dlowell, which was not tried uantil the 25th, and the
cburge of $112 and 60 cents, for furniture, made on the same
date, 16th April, is not expluined. Taking into consideration thata
verdict was standing against the defeudant at the suit of Tweed at
the time the present julgment was entered up, snd that eotries
exceeding the balance claimed by the plaintiff were made on account
after the 16th April, 1861. I thiok there is ground of suspicien
sgainst the plawntitf's claim. 1 do not feel eatisfied with the
waaner in which the accousnt of the plaintiff is made up.

In Wilson v. Wilson, Mr. Justice Burns stated—** If the parties
were subjected to an examination before a jury, the truth would
be much better ascertained.” I thiok this matter should be settled
by an istue between the parties, as suggested by Lord Tenterden
in flanod v. Benton, and aordered by Mr. Justice Burns in Wilson v,
Wilson. A jury, then, will decide whetber the plaintifi's clsim is
an Louert oue, or n coutrivance to prevent the effect «f the judg-
meat obtained by Tweed against the defendaut. The issue should
be between Thomss Tweed, as plaintiff, and Edward Henry Parker,
defendant ; and should be to try whether the judgment obtained
by Edward Henry Parker against the defendant Howell was
obtained by fraud and collusion between Edward Henry Parker
and Thomas B. Howell, in order to defeat the ctfect of the verdict
of Thomas Tweed ; or whether the judgment is an honest one,
founded upon 8 valid and bona fide consideration, and the present
summons to set the judgment aside be enlarged until after the
determination of the 1ssue.

In the case of Young v. Christie, Grants Ch. R. 312, it was held
that the allowing of a judgment to be sigoed for want of an appear-
ance, is not ap updue preference of one creditor over another as
will render the judgment void under the statute—22 Vie. eap. 96,
sec. 18 and 19.

Nore.—The jurisdirtion of a Connty Judge in vacation or judge in chambers to
grant au iszae of the kind sugested doss nnt mem to have bern questioned but

10 87y the least of it is is very doubtful. The power of a Judge in chambers to
order an jnterpleader 100 1s expressly conferted by atatute.—ips.

L.C. REPORTS.
SUPERIOR COURT.—MONTREAL.
Grant v. JErva Insuraxcs Compary.
Law of Fire Insurancs—Jury Tral—Adwisnm of illagal and vejection of Ugal
d C poTaneous repy by wsured U other wmsurers— Faluation
tn cases of Loss—R-presentatims or

Warranty.

Held .—1st. That letters written by the agent of the defendant, a Fire Insurance
Co.. to bis principel after the loss had acerued, cannot be used in evidence
agaiast the Company.

2ad. That p tations made by the assured to other insurers
of the same subject, may be lugally proved by the defendanta.

3rd. That the loss under tho policy stipulating: % That the loss or damages shaill
be entinsted according to the trus und actital cost value of the pruperty at the
time the 1ves shall happen,” must be uscertained from peoof uf the money velus
of the subjoct in the existing market.

4th. That the following words written upon the face of the policy, “ of the ateamer
MalakoT now lying in Tate's dock, Muntreal. and inteuded to nuvigate the
5t Lawrence and Lakon frum [lamiiton to Quebuc, prigeipmlly asa fralght bust,
and to be laid up fior the winter a2 a plare to by approred of by the company,
who will not be linble for explosions either by steams or guopowder,” is & war-
ranty and not a representation.

5th. That such warranty not having been complied with by the assured, the palicy
{s void, and an action for the loss will be dismissed upon motivo, non s
veredicto.

(Judgment rendered the 3iat March, 1660.)

BanoLgy, Justice :—Three motions baving been submitted in
this cause, the firat in arrest of judgment, the second for entry of
judgment for defendant, non obstante veredicto, and the third for a
new trinl, all predicated upon a verdict found in favour of the
plaintiff apon his action against the defeudants for the recovery
of $4,000 on an open Policy of Insurance effected with the'defend-
ants upon portions of the steamer Malakoff. The motions are
severally based upon special grounds detailed in them respectively,
and will be adverted to particularly in the course cf my vbserva-
tions. The contract of insurance between the parties is in the
following terms and conditions coutsined in 1.8 defendants policy :
The Jdefendants agreed toinsure the plaintiff ¢ for §4,000, namely,
$2,400 on the hull and cabins, $1,200 on the engines and boilers,
and $400 on the tackle and furniture of the steamboat Malakoff,
now lying in Tait’s dock, Montreal, and intended to navigate the
St Lawrence aud Lakes from Hamilton to Quebec, principally as
a freight boat, and to be laid up for the winter in & place spproved
by this company, who wiil not be hable for explosions either by
steam or gunpowder. The company agree to make good to the
insured any loss or damage, not exceeding in amount the sum
insured, as shall happen by fire to the property as above SPPClﬁef’.
from the 30th July, of 1858, to the 80th of July, 1859, the said
loss or damage to be estimated according to the true and actnal
cash value of the property at the time the same shnl.l hlppgn."
The other stipulations were those generally coutained in policies :
namely, the exemption of the defendants from liability for loss
occasioned by civil commotion, &c.: the avoidance of the policy
for want of notice to the defendants and of iudorsement on
their policy of any other insurance effected by the insured on the
same subjects ; in case of other insurances, the defendants’ liability
only for such sum as their insurance should bear to the whole
amount insured on the said property; aud the scceptance of the
policy subject to the printed conditions annexed thereto. It is
proper to state that two other insurances were also effected by the
plaintiff, the first with the Equitable Office for $2,400 on the hull
and cabins, and $1,600 on the engines and boilers, together
$4,000, of the said steamboat Malakoff, and the other with the
Home Office for £1,000, to wit—$2,400 on the hull and cabins,
$3,200 on the engines and boilers, and $400 on the tackie and
furnitare of the said steamboat, making the total insurance £3,000,
distributed as follows—£1,800 on the hull and cabins, £1,000 on
the engines and boilers, and £200 on the tackle and farniture of
the Malakoff. Of these the defendants had } of the first, 3-10 of
the second, and } of the third. The insurance with the Equitable
is noted in the defendants’ policy, and it is admitted that they had
notice of that effected with the Home Office. It only remains to
add that all these policies were open policies, without special
valuation of the subjects insured by them.

The verdict was found upon specisl issues ; articulations of facts,
as follows :—1st. The defendants’ execution of the policy; 2nd.
The destruction by fire of nearly ali the subjects insured, except
the bottom of the vessel and the remains of the engines and
boilers ; 3rd. The plaintifi’s ownership and bis loss of £8,000;
4th. Namely, £1,800 on balls and oabins, £300 on _engiues and
boilers, and £300 on furniture and tackle, with estimate of the
remains worth as old iron, £300; 6th. Plaiatif’s compliance with
terms of the policy; 6th. The fitness and proper ccadition, or
nearly so, of the Malakoff to navigate at the date of the policy,
bat that she had not navigated ; 7th. That she was in running
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order at that date ; Bth. That there was no greater risk in the Dock
than if navigating: 9th. That she was put in order and reqnuired o
farther outlay; 10th. The defendants’ knowledge of other insu-
rance effected; 12th. Absence of concealment by plaintiff from
defendnnta of the sameness of the hull of the Malakoff with that
of old steamer Nurth America, and the immateriality of that fact ;
and 13th. The inding for plaintiff of the sura demanded, £1,000,
less £100 for § sbare of the value of the remains. The 11th
finding is peculiar; the special issue inquires: ** Did the plaintiff
declare or represent to the defendants that the Malakoff would
and should navigate, as aforesaid, and be laid up for the winter
in a place to be approved by the defendants, and was the eaid
representation material, and was it complied with?”’ The finding
is, *¢ No, he confurmed to the conditions of the policy.

The contract and findings have been stated, the motions under
discussion will he examined ; 1st. that an arrest of judgment is
grounded upon the irregularity and inconsistepcy of the findings
generally, apd the failure of the jury to answer several of the arti-
culations of fact submitted, and specially the 3rd and 4th, and the
consequent impossibility to make up & judgment in plaintifi's
favour. Ia my view of the case the 1lih articulation was pot
matter for the jury at all, being pmt of the contract itself, and
forming part of the policy. The subject matter could not be affect-
ed by evidence of jact upon which the jury could legally pass;
but, as it was submitted to them, they should have given a sensible
and applicabie finding; but as it stands the finding is no answer
to the special issue. The defendants general objection to the other
findings, and particularly to those to the 8rd and 4th special issues,
cannot be sustained ; and, inasmuch as the 11th as above, should
not have been submitted, and the other findings are not apparently
objectionable, the motion in arrest of judgmeunt upon the grounds
stated will be rejected. The second motion to enter up judgment
for the defendants, non obstante, and the third for a new trial, wil
be coosidered together; and to get rid of s little written super-
abundance, the grounds which require least remark will be taken
up first, and these are among the number set ouat in the third
motion that for a new trial, which object to the rulings of the
Judge at the trial, in bis alleged admission of illegal and re-
jection of legal testimony, miedirections in law, and erroneous
instructions upon the evidence and points submitted. Now, of
these, the 5tb and 6th objections are untenable; they refer to
tbe rulings ss to the proof of ownership in the plaintiff by the
customs certificate and other proof adduced. But these do show
both title and posseasion in him ; his interest in the subjects in-
sured is satisfied by the proof adduced, and that proof is uncon-
tradicted, The plaintiff appears, therefore, as the registered
owner of the Malakoff under the public document, and a8 in pos-
gession of her at the time the insurance was effected, as well asat
time of the accident. 1st. Taylor on Evidence, p. 126, says, that
**in an action cn a policy of insurance of a ship and her cargo,
the plaintiff may rely on the mere fact of possession, without 1the
aid of sny documentary proof or title deeds, unless rendered
pecessary by the adduction of contrary evidence.” The 10th
objection of concealment and its materiality, is likewise unten-
sble. Whether the hull of the Malakoff was or was not that of
the North America was unimportant in an insurance against fire :
it might bave Lzen otherwise in a purely marine risk, inasmuch
a8 in this latter case the unseaworthiness or incapacity to perform
the voyage would have given operation to the implied obligation
upon the assured, of not concealing something important, within
his own knowledge, and any loss or damage would, therefore,
have fallen upon the insured bimself. Tbe fact in evidence,
however, in this respect is satisfactory, inasmuch as the old hall
hud been almost altogether renewed at the time of the insurance,
when indeed the Malakoff bad become s strong serviceable steamer.
Moreover, this implied obligation relieves the insured from volun-
teering such spontaneous information—(a) however material it
might be under other circumstances, although it is quite true that
the insured would bave been held to discloee all he knew bad the
information heen particularly demanded of him by the insurers.
8o far from this heing the case the Iatter waived the enquiry, and
forestalled the information about the Malakoff by refereace to
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documents in posscesion of defendants’ agent. The jury found
the fact not to be material, and their verdict in this respect will
not be distu.bed. b)—Tbe 11th ohjection has been already men-
tioned, and the very general and unimportant grounds contained in
the 12th, 18th, 14th, 15th, 16th, 17th, 18th, 19th, 20th and 21st
objections need not be dwelt upon, nor preventan immediate refer-
ence to the really important objections contained in the 1st, 2nd,
3rd, 4th, #tb, 8th, 9th, 18th & 14th grounds. The four first of these
have reference to the admismon of illegal and 1hie reject'on of legal
evidence: Nos. 1 and 2 refer to the former, Nos. 8 and 4 to the
latter. As to the admiscion of illegal evidence: it appears that
Mr. Wood, the defendants’ agent, who had taken the rizk, was
examined by the plaintiff as his witness, and with the purpore of
negativing the warranty cootained in the policy pleaded by the
detendunts, *he witness was compelled to produce to the jury cer-
tain private letters and reports to his foreign principals from
himself as their agent, but written after the loss bad occarred.
This evidence is not legal, and the requisition to prodace it is not
warranted by law. The general principle cited, arguendo, by
plaintifi’s countel, from Paley, on Agency, 822, and 1st Taylor,
sec. 539 and p-ge 765, is undoubtedly correct ‘ that no agents,
however confidentially employed, are privileged from disclosing
the secrets of their principal, except Counsel and attorneys.” DBut
the limitution of the general principle is also stated by them who
echo the unanimous opinions of text writers and of judicial
decisions, that the generality of the rule does not apply to such
circumstances as the present  From the leading case of Fuirite
v. Hastings, decided by Sir Willism Grant, Master of the Rolls—
Paley, 269—to be found in 10 Ves., Jr., p. 128, to the present
time no difference of opinion exists. He lays it down as a general
proposition of law, that what one man says not uporn oath cannot
be evidence against another man. The exception must arise out
of some peculiarity of situation coupled with the declaration. An
agent may undoubtedly, within the scope of bis authority, bind
bis priocipel by his sgreement, and in many cases by bis acts.
What the sgent has said may be what constitutes the agreement
of his principal, or the representations or statements made msy
be the foundatior of or the inducement to the agreement. There-
fore, if writing be not necessary by Jaw, evidence must be admit-
ted to prove that the agent did make that statement cr represen-
tation. So with regard to acts done, the words with which
those are accompanied frequently tend to determine their qual-
ity. The party, therefore, to be bound by the act must be
affected by the words. But except in one or other of those ways,
he observes, I do not kuow how what is said by an agent can be
evidence against his principal. The mere assertion of a fact
canuot be proof of it, though it may have some relation’ to the
business in which the person making tLat assertion wns employed
as agent. The admission of the sgeut cannot be assimilated to
that of the principal. A party is bovnd by bis own admission
and is not permitted to controvert it. Bat it is impossible to say
that s man is precluded from questioning or contradicting aoy
thing any person has asserted as to him, a8 to his contract or bis
sgreement, merely becanse tbat person bas been his agent. If
any fact rest in the knowledge of an agent, it is to be proved by
bis testimony, not by bis mere assertions.  Lord Kenyon carried
this so far *in 1 Evp. Cas. 875, Maesters v. Abram as to refuse
to permit & letter hy an agent to be read to prove su agreement
by the principal holding that the agent himself must be examined

If the agreement were contained in the letter, I should bave
thought it sufficient to have proved that letter written by the
agent ; but if the letter were offered as proof of the contents of a
pre-existing agreement, it was properly rejected,”—see Taylor
sec. 639—The letter in this cited ~ase was, in fact, subsequent to
the contract. In the cases in 4 Taunt. 511 and 665 of Langhorn
v. Alinott, and Kaki v. Janson, the Court of Common Pleas decided
that the letters of an agent abroad to his principal, containing &
oarrative of the transactions in which he has been employed, wero
not admissable in evidenoe sgainst the principal as the mere re-

presentation of the agent, because they were not part of the res
gestee, but merely an account of them. See also Reyner v. Pearson
Ibid. 662—where the general rule is this, when it is found that

(a) 1st. Arnould, Nos. 567-8.

(b) 1st. Arnould, No. §70.
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one is the agent of another, whatever the agent does, or says, or
writes at the making of the contract as agent, is admissable in
evidence against the principal, but what this agent says cr writes
afterwards 18 not adwnissable. 8o also 4 Rawl., 294 per Rogers,
J.: Hough v. Doyle—so this same principle will be found in
Betham v Benson, Neil Gow's R. 45. Ch. J Dallas there says
it is not true that when an agency is established, the declarations
of the agent are admitted in evidence merely because they are his
declarations; they are only evidence when they form part of the
contract eatered into by the ageut on behalf of his principal, and
ju that single case they become admissable, these declarativns, at
a different time, have been decided not to be evidence ; numerous
English and American autborities may be cited in addition ; a tew
will suffice:—1, B aad C., 478; 8, Bing, 471; 19, Pick, 220: 7,
Cranch, 336; 2, Hill, 454; 3 Hull, 362; and lastly, Taylor on
Evidence. Considering these authorities as the true exponents of
the law on this poiant, it fullows that the evidence ia question was
not legal and should not have been submitted to the jury; it was
not coutemporaneous with the contract, not dum fervet opus. It
may also be remarked that, as that evidence was intended to
disprove the existence of a warranty written in the policy, its
admission controverted another established rule of evidence, which
prohibits the admissibility of parol or extrinsic evidence to contra-
dict, vary or control written coutracts. Nos. 3 and 4 refer to the
rejection of evidence offered. The defendants proposed to show,
by the witnesses Tait and Luan, that the insurance effected by the
plaintff with the first insurer, the Equitablie Company, was accom-
psuied by false and fraudulent misrepresentations at the time of
makiog the insurance with that Company, as to the conditivn and
circumstances of the Malakff, and as to the stipulation of her
navigating. The judge w linuine stopped the question and pre-
vented any answer from being given  As the ruling is reported,
without stating tl.e legal ground taken for it, the authority from
3 Kent Com. p. 284, cited by plaintifi's counsel, arguendo, upon
the motion may probably be the support for it, and is as follows : —
*¢ This rule has not been favourably received by latter judges, and
it is strictly confined to representatious made to the first under-
writer, and not to intermediate ones. Nor dces it extend toa sub-
sequent underwriter on a different policy, though on the same ve-sel
and against the same risks.”’ See, also, 2 Jobns, 157. The facts
in the evidence in relation to this ruling are as follows : Wood, the
witness above spoken of, was the agent of the ZEtna, the defend-
ants, and of the Home Office, aud was applied to by Tate, the
plaintifi’s agent, to ascertain the rate of insurance. Tate intima-
ted to Wood his desire to effect insurance upon the Malakoff for
£8,000, to be distributed among three different offices for £1,000
each. Having effected insurance on the 80th of July with the
Equitable, be, on the following day, the 31st, applied to Wood to
complete his original purpose ; stated his previous insurance with
the Equitable, aud obtained from Wood insurance with the defend-
ants for another £1,000, as above, and with the Home Cffice for
the third £1,000. The original purpose and inteotion intima-
ted to Wood, was in this way perfected, and the insursoce with the
Equitable was noted in the defendants’ policy. In England these
insurances would, of course, bave been effected with the under-
writers by the usual slip process, showing the signature of the
Equitable as first insurer, and tbose of the defendants aund the
Home Office as second and third insurers, and there, any falae or

do not form a part of the contract between those to the subsequent
one. The rule is usually stated, gencrally, that a representation
to the first underwriter is such to the others, and the mesning
evidently is, that the subsequent subscribers may avail thewmselves
of the rule in defenee against a claim on the policy, and this is
the result of the jurisprudence on tbhis matter.”” The exigencies
and pecessities of trade in the extensive and busy marts of Eng-
land, aad the number and variety of insurance tragsaoctions thaut
must be effected within short periods of time, bave establisbed the
system of slip certificates, by which each subscriber in effect be-
comes an individual insurer, though on the same policy, arnd the
usages of trade, then come in and give eflect to the separation;
hence it becomes nesessary to recoguize the influence of *¢such a
rule, which is grounded upon the reasonable presumption that the
subsequent underwriters subscribe the policy from the confidenco
reposed by them in the skill and judgment of him whose name
they see stand first in the policy, aud from their belief that be lind
duly ascertained and weighed all the circumstances material to the
risk.” (i) It is true there are limitations to the rule, as ¢ thut it
is strictly coufined to those matters of intelligence refating to the
subject iusured, with regard to which i% is reasonable to suppose
that the first underwriter would require information, and without
which it may be presumned he would not have subscribed to the
policy.” The rule is also confined to the first underwriter, and to
underwriters on the same policy. It bas not been extended, nor
is the presumption on which it rests made applicable, to under-
writers on a second policy on the same interests and risks, unless,
(2) perhaps, it could be clearly showa that the secoud pelicy was
fraudulently obtaised by the exhibition of the first. (3) This latter
remark shows that the rule is not altogether absolute aguinst the
sdmission of evidence to sustain fair dealing between the parties,
and rests authoritatively upen the broad legal principle tbat fraud
annuls contracts. (4) The rule, with ity restrictions and limita-
tions by English decisi003, is adopted as unquestionable, and Mr.
Duer, with his usual perspicuity and learuing, observes:— In the
United States, although from the disuse, almost total, of private
underwriters, the application of the rule is now of rare occur-
rence, its validity Las been often recoguized; and, however
strongly we may be dispcsed to question the sufficiency of the
reasons on which it was iutreduced, it stands ontoo firm a basis of
precedent and aathority to be now shaken. I confess my owan
ndberence to the rule, on the ground of reason ae well as of autho-
rity. I regard the presumption on which it is founded as reason-
able, sound and practical. 1t spriags from an acute knowledge of
men, and of the usual mode in which busicess is couducted, and
a8 will appear bhereafter, it is the very presumption on which other
decisions, of which the propriety snd wisdom bhave never been
doubted, are solely placed, sad can alone be vindicated.”
Now, this is made to rest upon presumptions oply: how can
such presumptions be reasonably refused their operation in
thia case, under our legal systcm? The aggregate insurance,
whereof that of the defendants was a part, was in effect one insur-
ance, as originally coutemplated and designed oy the plaintiff; the
influence of the insursnce effected with the Equitable Company,
as the firet insurer, must have been felt by the defeadants, and
the benefit of the plaintifi's false and fraudulent misrepresenta-
tions to that first insurer, may uot in reason be refused to the
defendants under the circumstances of the case. It may be that

frauduleot representation made to the Equitable would avail to the : the first policy may bave been exbibited to the defendants, or other

defeudants in resisting the claim against them. In Barber v.
Fletcher, Dougl. 305, Lord Mansfield said, ‘it had been determined
in divers cases that a representation to the first underwriter ex-
tends to all others.” (i) So also Phillips commenting upon this
rule, at No. 654, says:—** The principle on which this rule rests
is, that in offeriog to a party a policy suhscribed by another, the
insured implies a proposal tbat the party to whom it is offered
sball enter 1nto the same contract whbich that other has entered
into whose name is already upon it, unless such a presumption is
rebutted by what passes between the parties to the subsequent
signature ; and the contract will not be the same if there are cer-
tain conditions between the parties to the prior subscription which

(1) See also other cases— Frarsom v. Watem, Cowv. 185 —Staclpond v Simom,
Park, 932:—Marsh, 772; Terse v. Parinsn. 4 Tanot, 440 and 849 .—Forrester v.

facts adduced, showing that or otber implications sgainst the
plaintiff ; at all events false representation and frand have been
pleaded to this action, and the preventing of tbe iatroduction, in
limine, of testimony tending to support these allegatious and the
rejection of the questions proposed to the witnesses, Tate and
Lunn, appear to have been at least premature and not cgosonsnt
with law, the more #0 a8 our legal system is more eularged than
that from which we derive our commercial law of evidence,
because it partakes more of the equity than the corcmon law prin-
ciples in practice in England. A casunl remark upon the 9th
objection, that ai! material representations bad been made by the

(1) Araould. p. 531 -—10 Pick, 402;—1 Peters, S. C. 186.
(2) 1 Arpoud p. 537
(3) Duer, 68-9 — Thbbald v. Hall, 2 Dow, p. c. 262.

P.gou, 1 M. ana 8. 9:—3 East. 572,~2 Campb.—5#4.

(4) 2 Duer, p. 673.
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plantiff to the insurer will suffice. It ia quite true that all such
matters are within the sule province of the jury and not for the
Judge to exprese his judicial opinions upon them, and thereb, in
effect to substitute his opinion for their indings. Itis uvodeniable
that the judge cannot pass either upon the existence or extent of
misrepresentations put 1n issue as matters of fact. The erame
observations apply to the 11th objection as to the fact of the
plaintifi’s concealment in relation to the hull of the Malakoff. It
is not, however, meant to be asserted that judgee are precluded
from the expression of their own opiuious to juries upon facts
submitted; but even then the latter are independent of such
opivions, and themselves weigh the effect und importance of the
evidence adduced. In a recent case in England (1) it was held
that strong comments by the judge to the jury on the facts of the
case was 0o ground for & new trint ; and Pollock, C.B., said—+* 1
kuow of no rule of morahty which tells a judge that be is not to
make observations on the evidence in a cause. He may tell the
jury it is strong or weak, if really itis so. I can go farther and
toy, it is & dereliction of duty if he does not.” (2)—As to con-
cealment and its Jegal bearing upon the incurance, it may be
observed that where there is entire good fuith, non-disclosures are
not to be deemed material simply becruse their communioation
might have excited suspicion in the insurer. Where there was no
intention to deceive, but the non-disclosure was withheld solely
frum the conviction of its unimportance, it should appear clearly,
in order to avoid the polioy, that tho facts would have been deemed
materinl by every prudent underwriter as really embracing the
risk and justifying an inorease of premium. The inrured thould
not be required at the peril of his contract to anticipate all the
suspicions that might arise in the mind of the insurer, by disclos-
ing faots which Le reasonsbly belisves could have no effect in
varying the risks he desired to cover. It is true that aa erroneous
belief will not protect bim ; but the error, wholly unmixed with
fraud, tbat is to deprive bim of an indemnity, ought to be conclu-
sively established. The 18th and 14th ohjections refer to the
ruling in the first instance, by which the decirion of the jury upon
the value of the subjects was to be based, ob ; * thar wmirmsic vaiue
to be mads cut from the evidence of Mernit and th: ngincers ; and, m
the second natunce, that ther value was (o be the farr value at the time
of the loss, unoffected by local crrcumstances or by other accrdental

of depreciation.” The defendants’ evid of the market price
and sale of other steamboats similar or nearly 80 to t ie Malakoff,
and at or sbout the time of the accident, as the policy criterion
of the value of Malskoff was rejected Ly the judge, who said that
he could not accept the defendants’ view of the law, who wished
to estimate the value by bringing a eteambost into the market
aod eelling ber suddenly for cast. Now these rulings are not in
couformity with the contract or with luw. The stipulation in the
policy, the binding contract between the parties, is, that the loss
or damage shall be sstimated according to the true anc actual cask
value of the property at the time the losa shall Aappen. What, then,
is that cash value, and by what other fair mode of sscertainment
can it be found than by its cash price in the market? Oid
Hudibras expounds the rule perfeetly, ‘¢ The value of a thing is
what it will bring.” It cannot be by taking the iatrinsic cost of
the eubject, there oan be no intriusic value of such & thing, nor by
separating the subject from the circumstances of time and place,
which alone can give it a current value. If the destructiou of the
subject render it not available for apprecisiion by actual sale, its
cash value msy be found by aseertaining the price obtained in
cash for like or nearly like suhjects at the time. The abstraction
of time and place from the estimation would make it impossible to

building or of any article in a fire policy is what it could be sold
for, siuce its value must be proved; and it does not appear what
other value than this could be satisfactorily shewn. He remarks
that the obvious presumptiou is that tbe rule is the same in a fire
policy as iu a muriue insursuce, pamely, that the value of the
subject at the beginuing of the risk is reterred to wkere the policy
by sls provissons or the description of the subject does not require
a Jifferent construction. The autborities f: om Haminond and Ellis,
cited to the jury, rest mpon the general rule of the value at the
beginning of the risk, but do not apply to this and similar cases
10 which the policy contracts expressly for #n exception ; the effect
of the ruling would absolutely set aside the policy stipulation of
the true and actual cash value at the time of the loss, and sub-
stitute for it, either that of intrinsic value or the mere fair value
ut the time of the loss, independent of all circumstances regulating
or applying to it. Awngeil on Fire Iusurance, secs. 264-5, says,
s« that loss or damnge to goods is to be estimated according to the
true and actual value of the property at the time the loss happens,”
and cites 8 judgment in Louisians, by which s fair sale at auction,
after notice to the insurers, may be contidered by the jury in
estimating the damages and ascertaining the indemmty. 1. Bell's
Com. on the Law of Scotland, p. 643, says the loss is estimated
of the distructible parts on the whole value of the house as it
would have sold in the maiket, &c., snd so, also, the Freuch
authorities are equally precise. (1) ** Mais que doit-on eptendre
pur la juste valeur des choses? Ce n’est ni la valeur de conven-
ance, ni celle d’affection, ni méme le prix d’'achat, c’est lu valeur
venale, c'est-A-dire, le prix qu'on en pourrait retirer si on les
mettait en vente. Vulere res dicttur quanium vend: potest. Dans
la 13gla le juste prix est anquel les cboses de pareilles pature et
qualite sout vendues dsns les mémes lieux, dans le mémes temps,
dans les mémes circonstances et a toutes sortes de personnes eana
avoir egard & la valeur extraordinaire, c'est-d-dire au prix qu'on
peut obtenir en certain cas, et sous certain rapports. Le contrat
d’assurance n’etant pas une mesurc cohservatoire des objets sssures
mais senlement un contrat d’imdemnité, eto. Eu un mot 'assur-
eur garantit I’'assuré contre la perte réelle qui resulte de l'incendie
msis cette perte payee son obligation est suiente.” (2) The writera
cited bold that tbe contract would be one agaipst public policy
and morality if the contrary doctrie were maintained. This
policy, then, having expressly stipulated for the kind and time of
valuation, any other judicial instiuction to the jury upon the mat-
ter is not warranted, and hence the ruling and instruction as above
are illegal. There only remain the questions of representation
aod warranty. The written words of the policy in conaection with
these points are as follows : after stating the particular amounts
upon particular parts  of the Steamer Malakoff, now lying mn Tute's
Dock, Montreal, and intendrd to navigate the St. Lawrence and
Lakes from Hamilton 10 Quebec, principally as @ fresght-boat, and
to he lad up for the wrnter 1n o place opproved of by thus Company,
who wrll not be Lable jor explonons, etther by steam or gunpotwder.”
This statement must necessar'y be subjected to legal construction
to determine its nature, whether of representation or warranty.
Then, as to its being a representation, the language is plain,
simple, and esplicit, adverting to navigation during the season,
the course of that navigation, th2 principal manner of conducting
i, and because of the date of the policy, providing for laying up
the steamer during the intermediate winter period between the
open summer periods. Itis impossible for such language to require
constructive explavation. Butif it be a representation, testimony
is admissable with reference to it, but to what purpose here, where
it is in writing and in plain and clear phraseology ? Angell, p.

know the cash or even the fair value of any thing, and specially
of the suhjects in this case at the given time of the contract, as
ruled in this case. The money valoe in the existing market is the
ooly rule and guide to carry oat the stipulation of the contract,
and this rule is moreover supported by authority. 2. Pbhiliips,
No. 1176, says: Insurance being s contract of indemnity, the
underwriters are not liable to pay any loss except such as the
assured has actually sustained ; whether the loss be toial or partial,
its amount cznnot be ascertained without determining the value
of the subject. In No. 1245 the suthor says—The value of a

(1) 40 Eng. Rop., p.858.  (2) Duar, 306.

194, sing other authorities, remarks, ‘* A representation in
the technical sense in whick that term bears to the law of insu-
rance, sud, as distinguished from warranty has beea well defined,
a verbal or written statement made by the assured to the under-
writer before the subscription to the policy, as to the existence of
some fact or state of facts, tending to induce the underwriter more
readily to assume the riske, by diminishing the estimate he would
otherwise have formed of it.”" 1e elsewhere observes, *¢it is of

{1y Sen Bougousquié.
(2) See. aleo, Grun and Johwt, p. 25: FPersil, p. 90, Noa, 71,72: Rmerigon,
Muredith's Transiation, cap. 9, sec. 1: and Gouget and Merger vo. Assuramce
Marvime, p. 364.
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some matter extrinsic to the contract, and generally, if not always,
relates tu the present state and condition of the suhject insured.
Tue term in insurance, it hns been considerad, as in tho nature of
a collateral contract either by writing, not inserted in the policy,
or by parol, and is & communication of facts and circumstaoces
relative to the insurance made to the underwriters with the view
to enabla them to estimate the risk and calculate the premiums to
bo pail.” ¢ It is asserted that it is said to be material when it
communicates any faot or circumstance which may be reasonahly
sapposed to influence the judgment of the insurer in uadertaking
the risk or calculating the premium, and whatever may be the
form »f the expression used by the insured or his agent in making
o representation of it, have the effect of imposing upon or mislead-
ing the uaderwriter, it will be material ani fatal to the contract.
ThLers is A material difference between a representation and a
warranty ; the former being a part of the preliminary proceedings
which propose the coatract, and only a matter of collateral infor-
mation on the suhject of the insurance, and makes no part of the
policy ; the warranty is a part of the written contract, as it has
been completed, and must appear on the face of it. The former
may be substantially correct, but renders the contract void on the
ground of traud; the [atter must he strictly and literally com-
plied with, and nou-compliance with it is an express breach.
Freud is an element which vitintes every contract, and a want of
trith in & representation is fatal or not to the insurance, as it
huppens tr be material or immaterial to the risk undertaken; but
when s thing is warraonted to be of & particular character or de-
acription, it must be exactly such as it is represented to be, otber-
wise the policy is void and there isno contract. This may be con-
sidered, as a first principle in the law of insuranre.” These
representations have been classed as positive representations and
as statements of belief, expectation or opinion; the latter not re-
presentations of what is stated to be intended or expected or believed
as a matter ot fact to be made good by the assured, and will not affect
the contract, though the fact proved otherwise, if the statement is
made honestly aud not fraudulently with intent to deceive the under-
writer and draw bim into a contract which he might decline. On
the other hand, positive representations are afirmative and promis-
sovy although the distinction is oue more of form than substance, as
in fact most positive representations. even when in terms affirma-
tive are, in effect, promissory, and wheneveritisa positive statement
of t! e actual or evident existence of some first mnterial of the risk,
it ia only distinguishable in form from & warranty by not being on
the face of it. At the trial the statement in the policy was nssum-
ed as a representation, and as such parol evidence was admitted
jn relation to it. That evidence clearly proved that Tate, the
agent, did represent the Malakoff to be in Tate’s Dock temporarily
for repnirs, and that when completed she would navigate between
Hamilton and Quebee, principally as a freight bost, affirming the
written statement on the policy. In spite of written and parol
testimomy the jury find that plaintiff made no such declaration or
representation ; the finding is mauifestly contrary  clear evidence
adduced by parol and is singularly contradictory of the written
evidence of the statement afforded by thbe contract, thereby in
oppotition to a rule not of 1aw alone, but of common tense, that
what is contained in the policy or other instrument, or written
upon it, purporting to belong to it, at the time of signing, is part
of the contract and is adopted by the signature. Both parul and
written evidence concur with the rerult of the common sense and
legal construction of the statement ; representations must be con-
strued by the same principles by which all other contracts in
writing are expounded, in which the intention of the parties is
always to be sought for in the instrument. In this statement the
plaintiff ’s intention to navigate the Malakoff so soon as the repairs
should be completed was understood by both parties, whilst it ia
equally manifest that no intention existed on plaintiff’s part that
sbe should be kept in the dock during the entire insurance yesr:
and the jury, moreover, find ber at the date of the policy to be in
running order. Whetber thisintention of navigation could be con-
sidered as influencing the insurer's estimate of the character and
degree of the risk to be insured against is not doubdtfu), in as much
as Mr Wood swears positively that he would not have taken the risk
at all bad the intention existed to keep her in the dock. The finding
of the jury upon this special point and its materiality is either nega-

tive or nonseunse, to which no legal meaning can attach. Under all
these circumstances of the judicial ralings and instructions, above
ndverted to, and the irregular and incorrect findings of the jury,
the motion for a new trial has been sustained, and a new trial
would uahesitatingly be ordered, did not the remaining motion,
that for entering up judgment for the defendants, non obatante
veredicto, urge its importance upon the Court, because the final
determination and judgment of the Court mainly depends upon
the subject matter of this motion. Although the same peint iy
contained in the motion for a new trial, it appeared advisable to
consider it in conucction with the motion non obstante, as being
its more legitimate pciition, free from minor technicalities or
wrgamentation. The grounds taken in this motion are the special
warranty and condition written ir the policy, that the Malakotf
should navignte, &o, and the plaintiff's non-compliance and
breach with them, the Malakoff kaning, in fact never left the Dock
from the time of effecting the insurance in question. The judicial
ruhng and instruction declared the statement to be merely per-
missive. Bearing in mind the express written statement in the
policy, it must be observed that the person who sougbt and ob-
tained the inwurance was himself the proprietor in possession of
the Malakoff at the time of the insurance, and must himself have
known what was to be done with the boat during the season of r.av-
igation ; that being in dock for repairs, sho was there to fit her
for the only purpose for which she was originally built, thas of
navigating ; that having possession of the Malakoff, he was not
only open to an offer, but actunlly bargained for the hiring of Ler
for navigation purposes without reference to the defendants.
Moreover, why was the intention to nav. ~te so particalarly stated,
specifying the line of voyage and Lusiness travel that she was to
follow; the manuer of the business to he done principally as &
freight boat ; the stipulation that after her navigating done, she
should be laid up in some place tv be approved by the defend-
ants; finally, that defendants should not be liable for explosions by
steam, ber usual mode of propulsion, or by gunpowder, which
inight possibly form part of ber freight. Permission to navigate
does not seem to form any ingredient of these stipulations; on the
contrary, taking the contract in the fair and obvious import of
words and equivalent to an express statement of all the inferences
naturally and necessarily arising from it, & positive promissory
representation, and, in fact, a warranty, becomes plainly manifest,
which it is proved had not heen complied with, and the contract
has, therefore, been rendered inoperative. It must be reme bered
that the statement is not & mere verbal representation extiineic
and collateral to the contract, s mere verbal explsnation pre-
vious to the contract; but, on the contrary, that it is written
into and forms part of the contract itsclf, and that as a Court
of law will only construe not reform a policy, the construc-
tion adverted to above in the discussion of the question of repre-
sentation gives to the written statement the sigmficant character
of a warranty. Now Phillips on Insurance, No. 641, says: *¢it
is Jaw that promissory representations of material facts made and
referred to in the policy usually have the effect of express war-
ranties and come under that head.” Arnould, p. 490, eays: ¢ that
the =ame statement indeed, whilst when made verbally or in
writing dustinct from the policy by the broker to the insurer is con-
strued as a positive representation and would if written in the face
of the policy in aimost all cases amount to warranty. the insertion
in the policy causing it to be so constrned ;" and Ellis p. 89, says:
*¢it is the practice of most offices to insert the statement or repre-
sentations made at the time of effecting the insurance on the body
of the policy. By this means they become a warranty and prevent
questions from arising on the subject of the materiality or im-
materality of the statements.” 1In this case the statement being
written on the policy, it is for the Court to decide upop ite legal
bearing as a warranty and condition, and upon the general effect
of its nonfulfillment upon the rights and remedies of the party in
fault. The provinces of court and jury are plainly distinct, here
the Court decides upon the sense and construction of the common
words and phrases of the language where no peculiar meaning is
proved. Arnould, p. 142, eays: *a warranty in & policy of in-
surance in whatever form created is a condition or contingency,
and uoless performed there is no contract. It is styled & condition
precedent which means that it is perfectly immaterial for what
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purposc the warranty is introduced, and that no contract cxists| Judge ALLISON read the opinion of the Court, as follows:
unless the warraoty be literally complied with.” Any direct o | The defendant stands convicted, by the verdict of the jury by
aven incidental allegation of & fuct relating to a risk has been held | whom he was tried, of murder in the first degree ; or having, with
to constitute a warranty. ¢ It is sumply sufficient and ought to | wilfulness, premidation and malice, taken the life of Jobn Capie.
be sufficient,” observed Lord St. Leonards, *‘to avoid the policy, | A rule for a new trial having been entered, we are asked to
that only ono thing warranted is not true.” In this case the ! make it absolute, and the reasous upon which the applioation is
stipulation undertakes for the performance of a future act,—the | based are, mainly, the alienage of one of the jurors by whom the
pavigating of the * Malakof""—and is therefore classed among  defendant was convicted, a separation of the jury after baving been
prowlssory warraoties. The contract depends on the event taking l sworn, gnd before the reudition of their verdict, and after-discov-
lace literally, and Pbillips, at p. 762, says: * it is held that the |ered evideace.

intention of the parties in a warranty, except as to the meaning| We will consider these several reasous upon which this rule has,
of the words used, is not to be inquired into. The assurcd has ' in & great measure, been rested, in the order in which they bave
chosen to rest his claims against the insurers on a condition in- | been presented and urged upon the consideration of the Court. It
serted in the contract, and whether the fact or engagement which | may not be out of place to remark that, owing to the gravity of the
is the suhject of the warranty be material to the risk or not, still questions upon Wh}“‘l we are required to pass, we have given to
he must bring himself strictly within that condition. The rigid them long and anxious consideration, desirous only, in deciding the
construction put upon warrantios, in this particular, bas perhaps points which bave been presented for our determination by the
arisen in part frum the maxims of the Common Law, that conditions learned and able ..:nsel for the defendant, that the law in its
are to be severally construed in regard to the party imposiug them ' integrity may be maintained, aod that no possible injustice be done
upon bimsolf.” And Ellis, p. 29, concludes the matter thus—¢ A ' to the prisoner at the bar.

breach of warranty will avoid the contract. The doctrine of | The first suggestion is, that one of the jurors was an ubna-
warranties has been a more frequent subject of discussion in cases turalized foreigner, and for that reason disqualified to try the
of marine policies; but, so far as is applicable to the subject, that | question of the guilt or innocence of the defendant, of which
doctrine is of equal authority in cases of life and fire insurance. | fact the defendant by affidavit supports the assertion be was
A warrauty is & stipulation or agreement on the part of the in- | ignorant, when he accepted Aaron Isracl as a juror at the trial
sured in the nature of & condition preccdent, and as applicable to , of the cause. .

fire policies, is usually of an affirmative nature, as tkat the pro-1| . The qualifications, and the mode of selecting jurors, are specified
i orty insured is of the nuture described in the policy. A warranty ! in the Act of the 28th of April, 1858, wherein it is provided that
being in the nature of a condition precedent, it is quite immaterial | there shall be furnished to the Board appointed to select and draw
for what purpose or with what view it is made; but, being once ! Jurors to serve in the severai Courts of the City of Philadelphis,
inserted in the policy, it becomes a binding contract on the in- | certnﬁeg lists of all the taxable iahabitants of the City, fror which
sured; and, unless he can show that it has been strictly fulfilled, [ a sufficient number of sober, healtby and discreet citizens must be
be can derive no benefit from the policy. The meaning of a ! 8elected to constitute the several panels of jurors required for the
warranty is to preclude all questions whether it has been sub- | eosuing year. There is, therefore, nothing in this Actof A embly
stantially complied with or not; if it be affirmative it must be | Which conflicts with the principle that every man is entitled to be
literally true ; if promissory it must be strictly performed, The | tried by his peers; that u citizen may demand, wher Jharged with
breach of warranty, therefore, consists either in the falsehood of | the commission of an offence against the laws, a jury of his equals,
au affirmative, or the non-performance of an executory stipulation, | citizens like himself, to #hy whether tne charge be true or falas;
In either case the policy is void, anu whether the thing warranted j for it will be seen that from the lists of taxable inbabitants, citi-
be material or not, whetber the breach of it proceeded from fraud, | 2608 8re to be selected to serve as jurors. But upon the lists fur-
negligence, misinformations, mistakes of an agent, or any other 9ishe(} to the l}o:ml: there is nothing to indicate who are taxa'ble
cause, the consequence is the same. With respect to the compli- inbabitants bexqg aliens, and_ who are citizens, and whether native-
snoe with warranties, there is no latitude nor equity. The only born or naturalized ; that mistakes therefore will be made is ex-
question is whether the thing warranted has taken place or not, or | tremely probable, and that some who are not citizens may be
be true or not; if not, the insurer is not answerable for any loss, | delected to serve as jurors is to be expected ; 80 also, many may
even though it did not happen in consequence of tho b:each of the | be chosen who possess not the qualifications of being soler, healthy
warranty.” Considering the statement in the policy to be a war- or'dxs.cx‘-eet. But what‘of all this ?' Does error or mistaks like
ranty, the Court is constrained to go beyond according the moton | this vitiate the pa el of jurors? This much has not been assarted ;
for a now trial in this cause, and to adjudge finally upon the }he position, however, has been l?roadly 35%“"19‘1- that if one who
motion non obstante, and order the judgment to be entered upon | 18 DOt 8 citizen be sworn upon a jury sud join in & verdict, the
the record fo: the defendants, notwithstanding the verdict in favour | verdict is bad and that no judgment can be entered thereon.

of the plaintiff, with costs against the plaintiff, Alienage i8 a good cause of challenge ; it is so at common law.
Mackay and Austin, for plaintiff. Blackstone, vol. 3, page 302. But this much conceded, the
Rose and Ritchee, for defendants. question yet remains, whether after a juror has been sworn, with-

out objection to his waat of citizenship, and after a verdict, such
T == | yerdict must be seot aside.

UNITED STATES LAW REPORTS. Courts are required to exercise great caution in the allowance
T T T ~— 7 7= == | of techuical or purely legal ressons tor setting aside verdicts, after
OYER AND TERMINER, PHILADELPHIA. trial fully and fairly bad ; and where, upon the review of the whole

case, the conclusion is th.t in sustaining the verdict substantial

COMMONWEALTH V. RoBT. THOMPSON. justice is done, and that the verdict is such a one as ought to have

Murder—Rule for @ New Trial. been rendered, in view of all the facts proven upon the tria! of

i the cause. So also ought it to be acted upon as a rule, having its

Although the alienage of a juror is a good cause of challenge, the Court will not . te s - . . . ’
set mgde the verdict of the Jury in a criminal case un that ground, where the | ©X€EPHOD, it 18 true, but still a rule, which in its general recog-
trial has been aliowsd 1o procsed withoat any objxtion basing buen made to | Dition, should require that challenges for cause should not be in-

the juror’s disqualification, even when there is Lvidence, from the affidavits of quired into after verdict for a different principle adopted and
be prisoner, that the fi vas not dusclosed bl . princip pe
B 1o The e Lofony the factof alienage viaa ot disclosed by the 08¢, | cgrried jnto practical effect, would be to occupy the attention of

Soparation of the jurors after they have boen sworn in a capital cause, will anthor- | Courts in setting aside verdicts after the time and expense incurred

the Court to_set asido their verdict, but the separation must be clear aud | jn 4 trial, instead of settling the question of a juror’s competency
substantive, and it cannot be established by the testiiony of any member of the | Wy on'called to the book to be sworn ; for it 18 a principle well

jury. A . . .
After-dincovared evidence, to be of no avail in an application for a pew trisl. must | recognized as being against the policy of the law, to allow an

D e o A L inerely rululative, corrulorative or collatenal | objection to be taken at s later period of the proceedings, that
it must gott the case tto any L " > "
A st g0 b0 the merts ought, ,m‘u",:";"w";:&:;:;,‘,f,"f’,:'t“f;m‘:":fgg could have been tsken before the trial. If it were otherwise,

another inveatigation of the merits of the cause. parties would be encouraged to take their chance of a verdict in
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their favor, without having firet exercised due diligence in the guard; but as to the usual disqualifieation of the jurors, such as
investigation of the qualification of the panel of jurors; for they the formation or expression of au opinion, ciiizenship, relation to,
could rest upon the assurance that an after assigu._. =t of what  or connect. ! with any party interested, and every objection to a
would bave been good ground of challenge before trial, would' jaror's qualification, of a general nature, and such as usually sug-
stand as a valid objection to the verdict, which would be required gest themselves, and are capable of being ascortained by ordinary
to be set aside, because no judgment could be cntered thereon. inquiry, are disallowed as valid grounds for sctting aside a verdict,
Thus would the greatest uncertainty be introduced inte the trial: for the reasox, \:atthey were unknown at the trial ; what a defend-
by jury, and much that is now considered of inestimable value, in : ant can do by ordinary care to protect himself when ct.arged with
the settlement of controversies between man and man, or between ! the commission of & crime, the law holds him to the obligation of
the law and its alleged violator, be swept away, for the trial by : doing, or of seeing that it is done, and if he fail in this, he shall
jury would thus be well nigh overturned. " not have the chance of a trinl resulting in his favor, and in case of

In support of the reason now under consideration, we have the failure, be allowed the benefit of ohjectivas that ought to have been
deposition of Aaron Israel to the effect that he is not a citizen of made befare verdict.
the United States, nor of the State of Penasylvania; that he was: Several cases were citel upon the argument, in which a contrary
born in London, Eaglaund ; that he has never been naturalized, and doctrine seems to have been recognized In Shoemaker v The
that when sumnioned to attend as a juror, he supposed he was' State, 3th Wisconsin, 324, and in Guwhawskin v. The People, 1
bound to do so under a penalty, and that he first mentioned the Scammon, 476, it was held that an unuataralized alien is not &
fact of his alienage after the irial. If the facts which go to the' competent juror, and the ohjection was allowed after verdict ; but
question of disqualification had been inquired into when the jurorthe contrary we believe it to be the correct doctrine upon the
was called to be sworn, and a challenge for cause had been based | question under consideration, and to which we feel ourselves bound
thereon, the challenge would unquestionably have been sustained ; to adhere.
for it is by the oath of s juror in most instances, before heissworn: The right of every citizen to be tried by his peers, we have
in the cause, that the question of qualification is determined. ' already veferred to as beyond question, but that it is anything
But when we are asked to set aside a verdict upou this ground, the ‘ more than a right, which may be insisted on or waived by the
Commonwealth are entitled to take iscue with the defendant, upon ! defendant, we feel compelled to deny ; for the Act which eays that
the fact of ahenage of the juror, and they are entitled to show, if citizens shall be selected to serveas jarors, requires that they shall
it can be shown, that this statement thus sworn to is not true. : be possessedof certainrequisites. It isnot every citizen, therefore,
Now, how can this be done? If the affidavit of the juror is suffi- | who 1s qualified to perform jury duty ; and the same rale which is
cient to throw upon the Commonwealth the burden of disproving ' sought to be established in this case wounld require us to set aside
its statements, it is equivalent to saying that in many instances the ! & verdict if it could be shown that any one who sat upon the
question of granting or refusing & new trial, must be settled by ! jury was neither discreet, zor healthy, nor of sober habit. Fither,
the affidavit alone; for it might be impossible for the Common- i or all of these reasons, would be s good snd valid ground of chal-
wealth to learn any fact relating to the birth-place of an affiant, ! lenge, because each 15 made by the Act a requisite qualification in
and without such knowledge to prove a negative, could not in the ' a juror, but would it not go far towards bringing the law into
nature of things be done. And although in Guykawskin v. the: contempt, if on its being shown after trial, that one of the jurors
People, 1 Scammon, 476, it was held that the affidavit of & pri- i was given to habits of intemperance, or that he was not in ail
soner upon & motion for & new trial is prime facte evidence of the - respects healthy, or that he was not esteemed to be & discreet per-
truth of the statementa it contains, yet we cannot say tbat we are : son, we should for these reasons declare the verdict vitiated, with-
prepared to recognize the principle which would require us to take | out requiring proof that it was in some way tainted, or its credit
as proved, every fact sworn to by s defendant, or by a juror, after : impaired, for the causes.assigned ; this would be giving importance
verdict, in support of a rule for & new trisl, and to consider our-: to the shadow greater than to the thingitself; and this too, in view
selves bound by such sworn statements, unless disproved by coun- * of the fact, that the law places in the bands of the defendant, before
tervailing testimony. This would be s dangerous power to place . trial, the names, residences and and oceupations of the jurors, so
in the hands of a jaror, o of s defendant, haviog the strongest that he may be advised when he comes to trial, whether they be
possible motive 1o actuste hima in makiog the necessary affidsvit. | sober, heaithy and discreet citizens, or otherwise.

Thia rule is farther supported by the oath of the defendant, toi If we accept the dootrine contended for, that one incompetent
the effect that he was ignorant of the alienage of the juror at the . juror vitiated a verdict, cousistency would require us to hold ta
trial of the cause ; aad this it is argued, entitles the defcadant to ' the converse of this rule—that if there was a verdict of acquittal,
have the present rulc made absolute. DBut from this corclusion!such verdict should go for nothing, because the trisl would be by
we feel bound to dissent ; for the doctrine, which to us seems most ! eleven only, and not by the required number of jurors, and a
« ot with r n, sud which is not without authority tc' defendant thus situated could again be placed upon trial for his
support it, is, that facts of which a knowledge is only obtained life.
after trial, shall not be allowed to overthrow a verdict, where the: The reason next in order, is the separation of the jury. As s
ubjection coght to have been taken at the trial; and where it is of ' general rule, a verdict will not be set aside on account of the mic-
such a natare as ordinarily to require the party to be ready at: conduct or irregularity of & jury, unless it be such as might affect
that titae to prove it.  As we have already stated, this fact couid their impartislity, or disqualify them for the proper exercise of
have been proved when tbe juror was calied to the book—that . their functions. Whatton, in hisCrimina! Law, 895, says, ¢« While
alienage is & good ground for challenge is edmitted hy every one; ! on the one hand the present practice in Eogland, and in a portion
and that the defendant could by prover inquiry, made of the juror of the American Courts, is to sustain the verdict when the separa-
himself or of any one who knew the fact, have been prepared with tion hias been inadvertent, and no abuse has resulted from it; on
his objection Lefore the juror was swaorn, is plaialy eviden!, sad the uther hand, it has been coasidered in several instances, that
therefore, upon principle, we mast hold, that thisis not & sufficieat the mere separation is in itself prima facie reason for a new trial.”
reason for setting aside the verdict in this case. ¢ la Pefler v. Commoncealth, 3 Harris, 468, which was a trial for

In Collsngsworth v. Duane, J. W. Wallace’s Report~, 147, this murder, the jury after being impanneled and sworn, were by
question is very fully considered, and numerous cares bearing . agreement between the prisoner’s counsel and the counsel for the
upon it examined, the ruling of the case is that alienage is a cause - Commonwealth, the Court also assenting, allowed to separate and
of challenge, but is not, per se, ruiiicient to sct aside a verdict, and - go to their respective homes : the judgment of conviction was re-
this, whether the party compla’.ing new the fact or not. It i not ! versed on this account. This case settles the law in Pennsylvania,
asserted snywhere that we know of, nor do we desire to be under- | that where there is 3 clear case of separation of 8 jury, after being
stood as holding that in ev -y caxe, what would be sufficient cause ' sworn, in & capital case, the verdict i« vitiated, and no judgment
for challenge, must be taken advantage of in that way ; for there : can be entered thereon. Does the evidence taken in smpport of
may he many cau<ee of challenge, - which cannot be known io the ' thLis reason, show such = separation as will reqnire us to set the
party entiticd to make them; cauces which are secrct in their verdict in this case aside? The depositions prove, that upon one
nature, and sgainst which no one can be suppoted to be upon bis occasion, after the jury =+« impanneled, the janitor of the Law
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Buildings, where they were confined during the recess of the Court,
saw one of the jurors in this case, on the vestibule of the ground
flour of the building ; noane of his colleagucs were near hum, nor
were uny of the ofhcers having the jury in charge; the juror was
at the tune, engaged in conversation with a lady ; the only thing
said in the hearing of the witness was, the question, ** How do you
do?” The juror was seen to remain in that situation for several
minutes. The deposition of Richard Gorman, one of the jurors,
has also been submitted, to show that eleven of the jurors left de-
ponent in the third story of the building, with the two officers
having the jury in charge; and that they ascended to the fourth
story, but whether any other person was there he does uot know.
This deposition, if taken into consideration, does not show sny
actualseparation, for the officers having the juryiucharge gave the m
the range of the upper stories of the buildiug, keeping guurd so as
to prevent any person going where the jury were. Dut the testi-
mony of Gorman cannot be received, to impeach the verdict in
which he joined, or to thow misconduct on the part of his filow
jurors. The questivn must, therefure, be disposed of upo.a the
deposition of Gilllingham alone.

Admitting that a separation of the jary would be a good ground
for making absolute this rule, we must inquire whether there was
a clear and actual violation of the rule of law settled in Perffer’s
case. The District Attorney, to explain this alleged separution,
called the juror Hergesheimer, and his wife, and their testimony
was, that the wife had gone up to where she knew the husband
was confined, to ascertain how he was, and to furmsh bim with a
change of clothing ; the testimony of the officers failed to shed any
light apon the point thus raised for our determination.

In Virginia the decisions do not seem to have been uniform in
regard to casual or constructive sepsration of jurors. Thecase of
the Commonwealth v. McCull, 1 Va. cases, 271, scems to stand
arrayed against Sprouse v. The Commonwealth, 2 Va. 375 ; McCurter
v. Commonuwealth, 11 Leigh. 633, and KNennedy v. Commonwealth,
2 Va. 510.

1o Now York the rule seems to be, that to vitiste a verdict,
reasonable suspicion of abuse must exist; and that before a ver-
dict will be set aside for this caure, the Court must be satisfied that
the party complaining has sustained some injury from it.

Ia New Hampshire, Connecticut, North Caroline, and in Iudiass,
the same rule has been adopted.

1o Miseissippi, it seemns that & verdict will be set aside after
separution, unless it affirmatively appesr there was notling com-
municated to the jary on the sobject of the trial ; MeCuann v. State,
6 Sm. & Mus. 4%0.

Tle testimony of both Hergesheimer and his wife was, that no
conversation passcd between them upon tho subject of the trial,
and comsequently no injury could have resulted to the defendant
from this violation of his duty as a juror. It has been beld that
the testimony of the parties in fauit shall not be received to explain
what actually took place whilst one or more of the jurors may bave
been separated from their fellows; this is a strict rule, recognized
nowhere that we have knowledge of, but in one case in Virmnia;

going thereto and in returning to the Court room, and this space
often traversed in the night tume, there would be but tew verdicts
that might be so vitiated as to ren-ler them of no value, after the
expeunditure of much time and trouble, and expense, in obtaining
them. These considerations reyuire us to lend, not too ready an
ear to suggestions, which, whilst in individusl cases they might
have the etfect of saving life, would io the end, and in their gen-
eral effect, destroy the value of the jury trisl, by allowing the
guilty, even those who with deliberation and malice, imbae their
Lands in the bloed of their fellow-men, to go free from the punish-
ment which their crimes merit, and which is required for the
defence and safety of society.

The remaining ground upoun which this application rests, is that
of after-discovered evidence.

Evideoce of this character to avail in an application for & new
trial, must be such as could not be secured at the former trial, by
reasonable diligence on the part of the defendant. It must be
material in its object, and pot merely cumulative nor corrobors-
tive or collsteral ; it must go to the merits, and not rest on merely
technical defence: and it must be such as ought to produce, on
anotner trial, an opposite result on the merits.

This new testimony fulfils the first requirement of the law; it
is after-discovered, and could not bave been ascertained before the
trial ; for the witnesses themselvessay, they did not make the facts
of which they speak knovu uatil after the verdict was rendered.

The testimony of Chas. Gillingham is, that onthe night on which
Capie was shot, after twelve o'clock, he was in Shippen street, and
that he saw Robert Thomson and Bycrly, (s witness examined on
the trial for the defendant,) in Shippen atreet, more than half way
to Eleventh street, on his way from twelftk street, going east ; that
be heard two shots fired, and they were the first two ; and that the
defendant could not have been at Twelfth atreet by that time.
This evidence is wholly cumulative; it corroborates Byerly and
other wituesses examined for the defence; it states no fact not
testified to on the trial, and therefore, under the law, it cannot
avail to make the rule absolute.

James (. Devir's testimony is, that upon the night upon which
Joun Capie came to bis death, he was standing upon the north-east
corner ot Twelfth and Rhippen streets, and that he saw a man with
a light coat on standing on the west crossing of Twelfth street,
and fire the first two shots that were fired that evening, and that
that man was not the defendant: about the same time or immedi-
ately afterwards, there were onc or two shots fired from thenorth
side of Shippen street. Thomas Thomson corroborated thisstate-
ment 1o the extant of hearing the two shots fired, and directly
afieswarids seeing & man with a white coat on, running away, sad
several officers in pursuit of him.

Is this testimony such as onght to produce on another trial, o
different result on the merits? We regret to be compelled 10 say
that we do not think it ought, and the conviction remains, aiter
an anxious and most attentive examination of the facts presented
upon the trial, in connection with the statements sworn to by the
witnesses in support of the pending rule, that upon the testimany

a rule that we do not feel disposed to follow, because the only light . now before us, the verdict ought to stand ; snd that the after-dis-
that can in most cases be shed upon a case of this kind, must be | covered evidence does not, in our judgment, in avy way shake or
obtained from the only parties who have knowledge on the subject | cause us to doubt the correctness of the verdict, which upan the
Locking then to the testimony of the juror implicated, the inference - conclusive testimeny of the Commonwealth. was rendered apainst
to be drawn from the depasition of Gillingham, and that of ller- | the defendant. The answer to the case of the Commonwealth was
gesheimer is, that whlst it is true, that the oficers haviog the jury | ur attempt to prove an ahili, coveriag not more than a minute or
in charge were guilty of a groes neglect of duty in exposing the | two of time ; this failed, cither because the witnesecs called to
cause then upon trial to this risk, vet inasmuch as we are satisfied | support it were not credited by the jury, or becanse they were
that no injury Las been sustained Ly the defendant, and no actual | believed Lo be mistaken io the facts sworo to by them. And now
separation of the jary, a8 in Peiffer'scae, occurred, we do not sec ! the testimony of Devir is propored to be adided to testimony offered
our way clear to recognize in this a sufficicnt reason for setting the ! on the trial, on behalf of the defendsnt, and we are required to
verdict aside. If we hold that in every cases momentary absence | #25 whether with the evidence thas offered the verdict ought to be
of one juror from his fellows, however harmless inits results, how- | changed ; with the most sincere desire to give to the defendant
ever wall inteationed, however preasing the nccessity, will of itself| the fuil benefit of every inteadment or presumption of law or fact
work the destruction of a verdict, although satisfied that it is not( in his faver, we are reluctantly forced to the conclusion that whea
in any degree affected by what may have cccurred during the i this evidence :s placed by the side of that of the witnesses for the
momentary absence {rom the custcdy of the officer, it will bemost . Commonwealth, who were within a few feet of the man who fred
difficalt to,sustain any verdict in 2 capital case, where ther» may  the pistol and the man who was shat, this testimony ought not to
be a design to vitiste it in this way ; for with our insuficient ac- : secure for the defendant a verdict of acquittal.

commodations—the juries compelled to occupy a building used for:  We conclude what we have to say upon this subject, by quoting
many other purposes—the distance thoy are compelicd to pass in from the remarks of Judge Rodgers, in the Commonscalth v. Flan-
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nigan, TW. & 8. 423. e says: Granting new trinls, does not
depend upon the whim or caprice of the Judge, but upon well es-
tablished and fundamental principles of law. In the trial ofissues
of fact, the Court judges of the competency, the jury of the effect,
of the testimony. Bat after the verdict, when a motion for a new
trial is considered, the Court must judge not only of the competency
but of the effect of evidence. Ifwith the newly discovered evidence
before them, the jury ought not to come to the same conclusion, a
new trial may be granted ; otherwise they are bound to refuse the
application. The question therefore is, (supposing all the testi-
mony new and old before another jury,) not whether they might,
but whether they ought, to give a different verdict.” Our judg-
ment on this point we have already stated.

We are therefore compelled to discharge the pending rule, with
the general remark, that in the objections taker: to the empannelling
of the jury, and what was then done, as set forth in the first four
reasons, nor in the sixth, seventh or eighth reasons, relating to
the admissions of evidence, and the removal of defendant from the
Court room—the latter being unsupported by evidence—nor in
the ninth, tenth, eleventh, twelfth and thirteenth specifications,
when the answer of the Court to the defendant’s points are fully
and correctly stated, nor in the sixteenth point, that the verdict
was received after the expiration of the term for which the jury
had been sumnioned, do we find any sufficient reason for setting
aside the verdict and granting s vew trial.

In dischargiog this rule, founded upon the various and import-
ant questions which bave been argued in support of it, and anxious
as wo have been to arrive at a correct conclusion, we yet feel it
to be a relief to know that if we bave ccmmitted any error, it is
open to examination and review, before the Supreme Court, and
it may not be out of place to say, that for our future guidance, and
for the purpose of settling the law upon these points, anopportunity
ought to be afforded for their re-examination by the highest
tribunal in the State.

GENERAL CORRESPONDENCE.
NEW CHANCERY ORDERS.

Chancery practice— Payment of Money— Motion for decree—
Hiling Reports.
To taE Epitors or Tox Law JorrNaL.
Hamilton, July 17, 1861.

GextieuEN,—The Chancery Oiders of the 29th June last,
direct that mortgage money shall be paid into a bank, instead
of to the party entitled to it, according to the present practice.
Their Honors the Vice-Chancellors bhave no doubt seen gocd
reason for the alteration, but to those unacquainted with such
reason, the alteration appears to be uncalled for, and will [ro-
bably work some inconvenience, if not expense and delay.
Suppose, for example, the banks refuse to receive such pay-
ments (aud there is nothing to compel them to do so), what
then? The money cannot be paid at all, for in the face of the
order no one will be authorized to receive it. If the diminu-
tion of costs ia the object, that object will probably be defeated ;
because it is not to bo supposed that the banks, if they consent
to receive the money, will do so without charging a commis
sion, which in many instances will exceed the costs of the
present proceedings. If the money is not paid, will they be
at the trouble of certifying the noa-payment? I am inclined
to think not ; for why should they mix themselves up in pro
ceedings in which they bave no interest? In case they decline
to grant such a certificate, what is then to be the course of
proceeding? It seems to me that in all cases in which the
banks refuse to receive money or to grant a certificate of non-

payment, an application to the Court for further directions
will be absolutely necessary, by which an increase cf costs and
further delay would be incurred. ’

The first paragraph of the order on this subject directs that
the money shall be paid to the juiat oredit of the party to
whom the same is made payable, and of the Registrar. The
second paragraph gives the party paying the money the option
of paying it either to the credit of the party to whom the same
is made payable, or to the joint credit of such party and the
Registrar. The first part of the order on this point is impera-
tive ; the second part is totaily at variance with it. Which
direction is to be followed ? If the payment is made to the
sole credit of the party entitled, then the Master’s directions
will not be complied with. If paid to the joint account, how
is payment of it to be obtained by the party entitled? Will
not an application to the Court be necessary?

Motion for Decree.— Will not three weeks’ notice still be
required ?

Filing Reports.—Where are they to be filed ?—at Toronto or
with the Deputy Registrar, with whom the other proceedings
in the suit have been filed?

Your opinion, and any explanation youn may be able to give
on this subject, will oblige

Your obedient servant,
A SoLiciTor.

[We think that the order as to the payment of mortgage
money, will be found to be of great practical advantage to the
profession. It will assuredly lessen expense, and relieve
plaintiffs residing out of the jurisdiction, of the trouble and
annoyance of granting powers of attorney, which are often
imperfectly executed, and which tend rather to embarrass and
delay the suit than otherwise. We anticipate no such difficuity
as that the banks will refuse to receive the money, or to give
the certificate of non-payi-ent—Ilst. Because nearly every
solicitor keeps a banking account, and has, we presume,
sufficient influence with his bank to make the arrangement
authorized by the order. 2nd. Butshould bis bank refuse, other
banks, either in his town or at their head office, will accept
the duty. And, 3rd. It would be an exception to find a bank
that would refuse even a temporary deposit. As to banking
commission, the practice is to receive deposits without com-
mission, cxcept when the deposit is to be paid out at another
office. If any bauk should refuse a certificate, a subpana
aud an examination befure a master or examiner would give
the necessary evidence, and obriate the ncessity of any appli-
cation to a judge in chambers to appoint a new day for pay-
ment (not t¢c Court for further directions).

Although the Master’s report may direct the mounsy to be
paid to the joint credit of the plaintiff and Registrar, yet the
order goes on to say that notwithstanding such direction, *it
shall be competent to the party paying in the same (0 pay the
same to the credit of the party to whom the same is made
payable, or to the joint credit of such party and the Regis-
trar;” thus allowing an option which, if exercised in favor of
the party only, allows such party to withdraw the funds with-
out an order of court; but if exercised in favor of the party
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and Registrar, requires an application in Chambers to obtain
the money.

The new orders do not vary the old practice requiring three
weeks’ notice of motion to be given, or three weeks to elapse
from the date of the order pro confesso, before a decree can
by obtained ; but simply require that all such causes shall be
enterad with the Registrar ten daye before the day of hearing.
Cases under order xvii. of the 3rd Juns, 1853, are excepted.

All Master’s reports must be filed at Toronto, the same as
heretofore : we presume for the same reason that affidavits are
to be filed with the Registrar there in cases where the Court or
a judge in Chambers is applied to for decrees or orders founded
upon the evidence contsined in them.

We think these new orders will be fuund productise of much
good, and only regret that the reforming hands of the Vice-

Chancellors were not more bold and rctive in regenerating the .

fussilized practice of Chancery.—Ebs. L. J.]

MONTHLY REPERTORY,

COMMON LAW.

Q. B. Rig. v. Whrre. June 12.

Curonir— Power to take a second wnquisition.
A coroner cannot take a second inquisition upon tl.c same body,
the first inguisition being valid, aud subsisting.

C. P PuiLev v. IHavee. June 13.

Autorney’s signed bill— Agreement for lump sum for uttorney’s lulour
as an Ateracy.

Aa agreement by o client with his attorney, that the latter is
to receive a Jump sum for labour dofie as ap attorney in the event
of success, and costs out of pocket only on failure, is void ; and a
bill delivereu claiming the Jump sum in one item, under such an
agrecment, is not & sufficient bill to deiiver a month before action.

Ex. Warsox v. Beavex. June 8.

Award—Reference under Common Law Procedure Act— Enlargement
of time after exprration of time himated by Act.

The Court has power, by virtue of the Common Law Procedure
Act, to enlarge the time for making an award where a cause has
been referred by s judge’s order under the 4th section of that Act,
notwithstanding more than three months has elapsed, since the

arbitrator was appoioted ; and has made s void awsrd after the‘

expiration of such three months.

Ex, Cuingny v. Viavre. Feb. 25.

Damagr—Sale—l2e-sale by Vendor—Trover.

Where sheep were sold, but nct delivered, and before the price
bad been paid, the credit not having expired, were re-sold by the
vendor 20 a third person.

4.1d, that trover would lie, but that the measure of damage

ought not to be the price of the sheep, but the damage actually
suffcred.

Ex. Cross v. Duzzir. Mareh 7.

Costs— Tazation—Allowances for rcitnesses— Exzpenses not pard—
False atfidavit of sncrease—Review of Tazation,

Au attorney told bis client before action that costs of witnesses
must be paid previous to tayation, and gaze him a list con.ainiug
the names of his witnesses and the amount of their expenses. The
client afterwards gave him receipts of the different witnesses for

LAW JOURNAL.

such sums. The attorney in the affidavit of inorease swore that
he had cnused the witoesses to be paid. The master allowed the
expenses upon taxation. It was afterwards discovered that the
witnesses had not been paid unti) after taxation. The eourt
directed the master to review the taxation, and to disallow all
such expenses as had not been actually puid at the time of the
previous tuxation.

Ex. Jongs v. Davis. April 28.

Morger—Estate by courtsey.

A lease for years iu the hueband does not merge in his estato by
courtsey initiate on the birth of a cluld.

Ex. C. Russerr v. TUORNTON. June 19,

Shipping—Insurance—Time pohicy— Withholding material wforma-
tion— Warver—New contract.

A time policy was affected between A. & B. to ensurs from
Januvary 21, 1897, to January 20, 1858.  The defendant B. sub-
| seribed it on Javuary 19, 3837,  Plaintif A, had effected the
{ insurance through C & Co., his brokers.  Ou Junuary 15 A. had
reccived notice that the ship had been on shore ou January 2,
1857, and was forced to gointo port for repairs. A communicated
this fact to C. & Co., his brokers, who did not communicateittoB ;
B. afterwards beard of it, and wrote to A as follows:—* Under-
standing that the sbip has been on shore, I do no* consider that
my risk commencss until the vessel has been surveyed and
repaired.” The ship was repaired by April 2, and was afterwards
lost

Held, afirming the judgment of the Court of Queen’s Bench—
1st That the non-communicatiun of the fact of the ship having
been on shore being material to the rizk, aud thus avoiding the
policy, the letter of defendant B. did not act as a waiver of this non-
communication, B. being ignorant of such non-communication at
the time. 2nd That even supposing the terms of the above letter
to be sufficiently explicit for such a purpose, there wns no new
contract betwecn the parties fur waut of acceptance of its terms by
the plaintiff A.

CHANCERY.

M.R. Lzwis v. PExNINGTON. May 7.

Discovery—Solicitor and Client— Privilrged Communication—
FEzxceptions to answer—Ilccding.

Where & client has made a confidential communication to his
solicitor, the latter is not protected frow giving discover> if, before
or after the confidentia! communication, he bas acquired the same
i knowledge from another source. The fact of the confidential com-
| munication from the client does not merge the other sources of
' imformation.

Everytbing which ispleaded must be taken most strongly against

i the persou pleading.

i

I

i V.CS. June 12,

Practice—Subetituted service—Decree directing payment of money—
Dcfendant abroad on Her Majeaty's service

The court will order substituted service of a decree, which dir-
| octs payment of moncy by a defendant, who i stationed abroad on
'Her Mgrjesty’s service, without evidence of any attempt to serse
him personally

GriFriTHS v. COwrER.

vV.C.S. BorTtoN v. DrsBar. May 31.

Will—Construrtion—* Remainder of my money and ¢flccts”—+ Sui-
table present for my Godson.”—Reveravnary Interest.

A testator, while returning to England on sick leave, made bis

: will, by which, after bequcathing two legacies of £10 cach, and

'ldnrccung that his portmantcaus, &c., should be sent to bis father,

proceeded thus: **1 beg that the remainder of my mouney and

)cﬁ'ccts be cxpended in purcbasing a suitable prescat for my God-
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Son, II. F. D.” At the testator’s death, which took place the day
after the date of his will, he was entitled to r¢versionary interests
in two considerable sums of scock.

Ifeld, that the stock to which he was so cntitied did not pass
uunder his will to his godson.

V.C.S. CHAPMAN v. LAMPORT. Hay 25.

Murried Women—Fund settled by Court.

The Court will not disturb a fund which has, by its order, been
settled on a married woman to her separate use without power of
anticipation.

M. R. June 8.

Will—Leyacies and Annuities—Charge on Real Estate—Eronera-
tion of Personal Estate—Charity—Gif¢ of Moncy secured on Tolls
—S8tatute of Mortmain.

Although the rule is that a testator, who must bo taken to
know that his personal estate is the primary fund for payment of :
his legacies and annuities, must use clear and distinct words to !
exonerate it from such psyment, it is not necessary that he should :
say in precise words, that he exonerates it, if an iutention to cxo-
nerate can be gathered from the will.

A gift to a charity, of money secured on the tolls, pryable un-
der an uct for improving the haven of Hedon, is void ur ler the
Statate of Mortmain.

Joses v. ASHTON.

M. R. Jerrexys v. Coxxox. June b.

Wdl—Construction—<* Die without having a chld’—** Die without
a child’—Effeet groen te each expression—Gift over.

A testator by his will gave certain property to his son and'
daughter, and directed that if his son should die without having |
any cluld or chuldren, the whole of the property left to Lim should ;
go to his (the testator’s) daughter and niece equally. And he
provided that if his son and daughter should die without any chid |
or children, then the wholo property should go to his (the testa-
tor’s) nicce.

Held, on the principle of giving to each clause its own effect,
that the words in the first clause, * die without having any child
or children,” meant ‘¢ die without baving had any child or chil-
dren;” so that the testator’s son having had several children who
were dead, the gift over to the niece did not take effect; and that
the words in the second clause *‘die without any child or cbil-
dren,” meant * die without leaving any child or children living at
their deaths,” g0 that the gift over to the niece would take effect if
the testator’s son should die without leaviog & child living at his
death.

V.C. K.

May 6, 7, 22, 23, 24, June 12.
Parxinsox v. Haxscrr.
Morigage—Redemption—DPower of Sule— Notice—Trustee.

P. Mortgages certain leaseholds to C. with power of sale, and
in such pow.r is contained the condition of three months’ notice
in writing, with indemnity to a purchaser upon the vendor's re-
ceipt, and with respect to seeing that the notice is given, and the
expediency of the sale. P. afterwards conveys the same, to
H. & Co. upon trust to sell, and to secure s sum advanced, and
gives a written suthority to H., & Co., to receive the rents and to
make payments. P. dies, and baving no representative, C. sells
under his power, to H. & Co., but the three mounths’ potice is not
given. Administration is then taken out to P’s. estate, and I,
& Co. render an sccount to the admivistratrix, who, fourteca
years after, files two bills, one against C. for redemption, and gets
& decree for redemption, but not prosecuting it is foreclosed ; the
other agaiost II. & Co., to set aside the sale as at an undervalue
and invalid, by reason of the relative position of the partias, and
being without the prescribed notice.

Held, that the ground of uudervalue was not made out; that

it was a grave question, whether a sale by persons in such & po-
sition, sod under such circutastauces, was valid; but that the

threa months’ notice not baviLg been given, inasmuch as both
parties knew that it could not be given, the indemnity clause did
not protect the purchasers who were mortgagees and not owners,
aud that the plaintiff was entitled to redemption.

L. C. May 25, 26.

Power of Attorney—Porwer to Morigage—Payment to Agent— Soli-
eitor for opponte Parties—Construstive Notice,

A. gave to B. s power of attoraey to receive A.'s rents and
official salury, &c., and to act generally in his affairs as fully as
he himself could.

Ileld, that this power, taken together with certain correspon-
denze, aunthorised a mortgsge of policies.

., an agent under a general power of attorney, had in hia po-
session certaic moneys of C., and also two policies belonging to A.
k s principal. B., representing that he acted by the directivn of
A., borrowed a portion of those moneys, and assigned one uf the
policies as security, but never paid any portion of the money to A.

IHeld, that as between A. and C., there was a good payment to A.

Psany v. HaLL.

V.C. K. June 12,

Practice— Ezceptions—Schedule to answer—Commission Agents—
Privilege.

A defendant is required to sct forth an account of assets, lia-
bilities, at and up to a particular period, in an ordinary trade, and
he sets it out in & book, and clsims a right to refer to that, and
that he is not bound to append it to his answer by way of sche-
dule, claiming likewise privilege, in that setting forth the names
of customers was disclosing private matters which were privileged.
An exception to this answer, on the ground that the account was
not appended to the answer by way of schedule, allowed.

Terrorp v. Ruskin.

V.C. K. Dacne v. PATRICKSON. June 16.

Will—Cunstruction— Ezecutors taking benesficrally.

A testator who is illegitimate, and dies without issue, gives al-
his personalty to three persons, their execators and administral
tors, upon trust to lay out £1000 in building and endowing a
church, with certain devisees of his real estate, and appoints them
exocators. Two of the executors disclaim, and the third filesa
bill, raising the question whether the charitablo gift was void, and
ifso, whether the plaintiff took the personalty for his own beuefit,

Held, that he did not, but that the crown was entitled to it.

L. C. RaxxinN v. Lay. May 26, 28.

Specific Performance— Agreement for a Lease— Breackes of Covenant.

Where there had been an agreement for a lease of a farm, and
in a suit for its specific performance, there was a conflict of evi-
dence whether certain busbandry covenants had been broken by
the plaintiff (the proposed lessee) specific performance was
granted, the lease being ante-dated so as to enable the lessor to
have his remedy at law.

This court will not decide & question of fact as to the breach or
forfeiture where there is any such conflict of evidence as to lcave
the matter in reasonable doubt.

V.C. W Lewis v. ALLAN. June 22,

DP’ractice—Parties—.A1dministration.

In & suit azainst the surviving trustee and the representatives
of the deceased trustee by a residuary legatee for administration
of the estate. JJrld, that the assignees of the surviving trustee
who had misapplied the funds sod become bankrupt since bill
filed, were necessary parties.

————
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