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PRtOFESSION AL. ADVERTISEMENTS

I )ATLRSON & HARRISON, 11«risters, Attorneys, &-.
Office, Toronto Street (two doors South of the Post

Office), Toronto, C.WV.
J.NIE5 IATTV.U5ON. aFITA. IIAI&II.;

l )TERSON, ILRRISON & IIQOG(INS, Barritters. Sol
citrs-n-Cencry,&c.-Offce. Toronto StrLet (t'

doors Sou!li of the Post Office), Toronto, C.W.
JAS. PATV.aaoN. R. A. HIARRISON. THIOS. 11OD4IIYS.

S~ IIERWOODt, STEELF & SCIIOFIELD, Ilarristers, At-
Storneys, &c., IllLtLug1dîin's B3uilinwgs, Sparks Street,

Central Ottawa.
noN. 0. SHEaWOOD. R. r. STEELIC. F. scutioi:ELn).

January, 1860.

1 E. ENGLIS11, Barri qter-at- Law, Solicitor-in-Chan-
jcery, &c. Office, -South - WVct Corner of Kinîg and

Vonge Strects, Torouto, C. W.
NOTE -3.gency perticular>' attended to. 1-60 I

DIRLEY 1'OLLARD, Attorney', Solicitor, Notar>'-
*Public, &e., Hnuroutario Street, Collîng«çod. 1-59

DATTON & ARDAGII, Barristers, and Attorneys,
p Notaries Public, kc , Barrie, £.W.

JAMtES I.&TTOI;. Wut. 1). ARDAOR.

S, H. COCHIRANE, LL.B , I;itrrister-at-Law, Solicitor-
i.,in-Clsencery, &c., &c , Whitby, C. IV.

ILGEORGE DAMTER, flarrister, &c., Vienna,

viin, march, 1865. D3-v1-ly

13i.. I1OI{iNZS, Barrister-at-Layw, Attorney', &c.,
fi 0 Barrie, County of Siuncûc.

Barrie, January, 185.5. 1-1>'

I{OBIT K. A. NICIIOI., Ban-ister & Attortiey-.qt-Law.
CnO("nveyancer, Solicitor-in-Chanccry, Notary Pnlc,

kevienna, C.W. .6-vl.Ily

IL T 1SCOTT, Barr itrat.hlw, Solicitor itery,W. Àotary Public, Courcyconcer, &c., &c. OGicc ln
Burnhamis Bluck, opposite the Rivew Office, Peterboro'.

BUSINESS ADVERTISEMENTS.

F NV. KINGSTONE, Barrister, Solicitor, and Attorney',iOffice, Toronto Street 1$rd dooir South of thei P'ost
Office), Toronto, C. W.

July. 1861.

1ESSRS. Nt. & S. V.INKOUTGIINET, Barristers, &c.,
S±Iolicitors in Cliancery, &c. Ofico.-Corner o' King

an ik~ 3y Streets, Toronto.
June 1, 1861. I-Y.

91O1N R. MARTIN, Barrister, Attorney' and Solicitor-in-
.Ciancery, noter>' Public, &c. Office of Clerk of the

Peace, Court flouse, Cayuga, Ca. Ilaldimand.
Meay 21st, 1861. 1-Y.

D & E. MARTIN. Barrigt ers-at-Law, 8olicitors-in-Chân-
(, cery, Notaries 1ublic-Office, Victoria Buildings, King

Street, HllUton, C. W.
ROWARDI MARTVI. RICIIARD MARTIN.

lâth Fcbruary, 1861.

IIIL LIAM.I SIIERWOOD, Barrister, Attorney, Notar>'
W P'ublie, &c., Ilrackville, C. W.

RE.FERzNezs:-Mir. Sheri>' Shcrwood, The llon. Geo.
Crawford-MNontreal, 'Messrs Robertson & 1{utchins.

(EtRGE E. IIENDERSON, Barrister, Attorney-at-Law,
Solicitor in Chancer>'. Noter>' Publie, &c. Office, in

the Victoria Buildings, Belleville, C. W.

JANES 0. CURI, Barrister, anid Attorney-at-Law.
S.Catharines, C. W. 1-69

~,IESRS.STEVNS &NORTON, Law Publishers,
IVBells Yard, Lincoln's Inn, London.

Agent in Canada,-John C. Geikie, 61 King Street East,
Toronto.

U TEN UV U OWSELL. Bool<seller, Stationer, and Printer,
a8 Wellington Buildings, King Street Toronto.

BMiOk-Býifldiflg. cnpper-Plate Engraving, and priating,
Bolot and .Job Èrinting, &c. Book<s, &c , imported to order
frein England and thbe Unit.ed Statea. ACCOunt BOOks nadO
to an>' Patternl.

VOL. VII. TORONTO, &UGUST, 1861. N.8.

T HE

UPPER CANADA LAW JOURNAL
AND MUNICIPAL AND LOCAL COURTS' GAZETTE.

CONI>UCTED uy

W. D. ARDAGH, flarristor-at-Law; ROflT. A. HÂARRIS0N, B.C.L., Barrister-at-Law.

PitiMyTFD ANDl PUfUSfLflETB NIY . C. CHWEflT k CO, 17 & 19 KING1 STIIEET EAST, TVIIONTo.

ffOi Itli »oî1î A YLXR," l\ MBVANC' PIV E >OLI.AILS OTII ERWISE.

IiAclnsi Csrà 'f Ný,n.subRt.-r., sit exemir.g em Ilnc. $1 a year; lulnasm Card and Su1,acrlption fbr one 3.-ai- ouy, $1.



ADVERTISEMENTS.

THE UPPER CANADA LAW JOURNAL, C ON TE N TS.
MUNICIPAL AMI) LOCAL COURTS' GAZl.TTE. Pt

CONiJtCTR5> DY DIIV~/tA S......................193
OT I CE

W . . A itl) .%G II, Iarri.Mîer -t-L aw , ji l - I T 
10.;LROIIT. A. HlARR IISON, BUC. L., lînirribter-at-Latw. DTI)ï. lAý FOR Tilïli AsOION>LNT or P. M:R .... ...

TS published Pnonthly in the City of TIoronto, nt $4 per 1IACIY ~ ~ CIIT..................
.1 annuoe if paid beforo Ist Marci in each year ; CIANER ifER OFCORTd.

aller that perio d; or fivo copies tu ouc addreùs fur $16 pcr j LAR JCîET CLlR% VI'5R AMINAI/; ..... ..... 9
annula, in ad.ace. ARîL~Cro' IAI Ko. ......... 19;

It eiiin tho support of Judgeq, Lawyers, Officers or Courts, T.\lN(TINFRCI.....................
Municipal Olicers, Coroners, Magistratet4. and ail coîîcerned iiS c-N
the adminstration of the Law, ou tiio following grounds : Tu£R Cis.e or ANti-ERON TUE ]FCouTîVE Qi VE--ConCiUde'd........M

Ist. It is thoc only Legal Periodieal publislicd in 17- Canada. 13 C eI)T

2nd. Each number contains Reports of' c48ScsMarly of Joh Grn qut,1111u 1-e 'iuiît }0 Vofrd-l'otu
which are flot to be found in any otlier publication. on.;o- 5,-o aoS,, .11"1 UO-< 'Ti .h 121. .0.01)

Dugli IFrur and Mlatthew Cra,.u CâtUerou V Jolliu %;l4i-1'su. intS
3rd. Chamber Deei@ions arc rcported exprcshly fur the Alosauider 51,-î,.u(,n i ugtpfI.or ft.,p.t.n-

Journal. lb,,, jar ,«scs!oro tu siune, (le, -t,,drlt n the/ pgser.
tn&ftu'istf) . .. 20 2

4th. Each- number coiitaius original articles on subjectii of Dik.,on Dlndmuit (App liant), r. 'Ii:ch. linteff ;*I<'e.ndl-ý
prof*esgional juterest. (.4iWu~-/mdc t'f a joauty t. and v1Oepb *41a ly

5th Ech umer onaiis rtcle i painlaguae or'q'pisdei. urly> .. . ......... .....................

the guidanuce and information ot' I)visiori Court.4, Clerk.s, Bai- M hile e ai r lit,, rI~. o rt u'f t4< o-''îu,/>a 'T' i
liffs and Suitora, and Rep 1 orts of cases ot interebt tu aIl whose «neiiho -lot;iu i//r orsi i Opdud. 0

support is clainied. i'îîîrrîîî Cî. K

Gth. Eacb nunîber contains a Rcepertury of Englidh decided lutiti. 14alibridge (wr~~UnaubRfr1g.e~rud
-Muaae-l.cowir. il*nm- . dnî

cases on Points of Practice. ti hie r Wî.rthingt.,u ei ol, Adî,unlirauîrd of Ll>uoou......

7th. It io the only reuognized organ of intercommnunication COL.riTY C,îLRT

between Lawyers, Oficers of Courts, and ottiers coneernod iu Paier r ilouiell(uwm-n~duI,-'uu-.0 fite

the administration of law. qu'i iJi<judqueia cr.dtor b, aitai->.u-niLe lîr.j«"eoa) ... 20

i. C RIEPORiTS.
Sth. It is the only recognizcd mediunm of advertising on eu11Fo Cîr.TF'

Biibjeets of legal intereuit. 1 Ganît r .1Vna Insturan.. e Cmpaaiy (L.îw (,. Fnc itt,, nctitre-y.
t Jth. It circulates Iargely lu ecery City, Town, Village and 1 ro-i,îstt . lgialrffi tilaîtnc-lnftî

Towuship mn Upper Canada. anTicaw, qf or arrPdioleP.. ..........duo. .....2t

1Oth. It exchanges ivith more than fifty cotemporary pe- UNITIO STATES LAW REPORTS
riodicals publishied in Eniglaud, the United States, Upper and 01 IR AND 'f>.iiMl'uR, IiuLAIiuLPIIItA

Lower Canada. Cî.nuun,,ns,,suîh r. tot, ýrt Th..'rupson 'Yorder-Rlef.ir a neiv trial) 213

Ilth. It bas now reached the seventh year of its existence, UENEBAL C0ttlESt'ONDENCE.

and la steadily incrcasiug, the sphere ot its usetulncss. A Su T. . . . . . . .1

12th. It has advocated, and will continue to advocate sound i >iSTIIILY 15E1'E1TOIV.

and practieial iprovenients lu the l.tw and ils aduuiniâtration. 1 oymýtiiiL.w ............ ........................ '5

Vo1â. IL, Il., Ill., IV., V. and VI1. on baud, $24 tbe six, or Cilie£Ry ... ...... .. .. 219

$5 for oither separately. TO CORRESPONDENTS........................0

T/he .Adverzsaing Charges are:-____
Card for on. yoar. not exceedr uurliunt....... .£ 0 o ItEMITTANCE.S.
iJnuioluiIn(80 lUo.,) per iUKU,,.. .... U 0 S & Il, Kingoion,$

3 
D MI, Embro',$,.0; C. C. Mono Nllo. $17 50; W IL L,

lit e% Colunii (4u huiee,; ir foue . (J 11 el Druueb.î, Z4, W. M , Toronto, $5: à Ht, Wardsville, $4, J a J,
Quarrpr t'uiuîn (20 linie, lier iiu,,..... 7 il,
i1.ght ota C.luwn (lu ines) toPr soi........... 0 .5 0__

Ltmouemi Card fot .otCstoug four 1iuiiis-ai aiibirilpiun fur (>10yoar, if pald C H A N C ER OR DE RS.
lII advance, t>nty $e].

W. VI. CIIEWETT & CO., Publishers, Toronto. TJ I J.eetRE$ k 0l TU1OR FCINE

QUEBEC AGENCY FOR TIIE TRANSACTION 0F BIUSINESS
WITH TIIE GOVERNMENT JJJE1ART.NIENT8.

Il. J. GIB3BSilAS OPENED AN OFFICE IN QUEBFC FOR TIIE TRANS-
ACTION of the Business of Parties, residing in Upper Canada

or elsewbere, wîth any of the Goverument 1)epartmenta.
Persona desirous of oecurino- Patents for Landm, or baving Claims

of any kind agfinst the Govcrnment, or requiring auy information
ùbtainable at the Crown Landâ' or otlier Publie offices, niay ]lave
their business diligcntly attended to by a Resident Agent, -, thout
the expense and inconvenience of a jouruey to Quebec. Patents
of invention taken out.

AIl prepaid communications, addressed Box 336, Post Office,
Quebec, will receive inimediate attention.

October, 185<J il. el GIBBS.

PRICE 25 CENTS,

£ùy- Mailed, frce of postage, on r.Aceipt of the price.
W. C. CIIEWETT et Co.,

August, 1861- 17 & 19 King Street East.

LEGAL AND OTIER BLANKS.

WT C. CIIEIVETT et CO. have constantly in Stock nearly*. two hundred différent Law Blank8, for the use of Law-
yers, Conveyancers, Notaries, Pivîsioa Court Cierks, Coroners,
Bailiff's, &c. &e., at the very chelipe8t; rates ; and are prepared
to supply Sjîccial Blanks, at equaliy moderate prices, tu parties

requiring them, wben 500 te 1000 coiesaeodrd
W. C. CIIEWETT & CO.,

17 & 19 Ki!so STRtEET Ez.ST, TotoNro.



ADVERTISEMENTS.

N OT IC E! WORKS DY I. A. HARRISON, EsQ.
r~lEI COMMON LAW PIIOCEDURE ACT OIF 1856. The New

'Bookellig, SatioeryPrintng, ithoraphe, e RI11ls of Vourt, &c .witlh Noîiý ot* aiti dcidcd cases. l'nco,
:BooseungStatoney, rintngLitograhie $8in Výarts, $9 ilf Calf, $10 Pull (alf.

and Bockbinding Business, TUE CUST 1Y COURT RULES, iih Notes Pîinctcai anîd Ex-

Il E CMIE NUDR TIIE NAME 0F l NINU W.O COSTS IN COUINTY COURTS, içith Forma
r~~rT ~ T> ~of 'nxcl- WUis in Superior court.q, 60 cents.

lit C0.9TIW MUNICIPAL MANUIAL for Upper Canada, with Notes of

1,V111oo this date lie chaBged tu (lie styleor Vf erided <' nnd u a full Alalyticiîl Index. Iltice, $3 Clorli.

W . C. C HEW ET T &i C 0. W. C. CIIFWIXi"F & Co., IIi8liers, King St., Turonto.

Toono &ul 1, KLN, 8~ ToronSto. STAND)ING IIULES.
'froto JIyI.18iI Toee (~the su1lJect of ibrivate and Local BUis, adlopted

TAw 7ç]Ç (rj il tthe LegisLative Counil and Legid;itive A1sseuibly,
_;Cý 1 0 rdSet:8ion, 5th I>arlianient, '20î1î Victoria, 1857.

OF TIIFI 1. Tliot ail tbpçlictttions fur l'rivale and Local Bills for

U N V R SI T O A LB AN y granting to any individui or individuals nny exclusive orUNIVER ITY OF ALBANY eulijr rights orprivileges -ivlatsocever, or for doing any miat-

T IIF, neit Terni comîmences on the first Tuesay of seri- ter or tiiinÏ 'Which in itsý oporation wouid affect the rights or
iteinher neit. TIhere are three Termas in a ycar, und any' property of Ather parties, or fur rnainz any îîmendmieiit of a

tiiree 8OC Trnis eousltitute o ure like nature to any bwmier Act,-8hall require the foilowirng
Pur ireilas, ddrss Corse notice to be publisheil, viz-

FurCirulag, ddr6sAMIOS DE.iN, Albany, IN. Y. lit lIp1 er c'aiada-A notice inserted in the Officiail Gazette,
.lunîe, 18(i1. and Ir, olit, newspaper published in the County, or Colon of

________________Counties, affected, or if therft be no paper puliished thercin,
-~ tien in a newspaver in tis nest nearoat County in which aTHE CDNSOLIOATEO STATUTES. newspapcr is publisliell.

lit Lotter (2znaoa-A notic insertcd in the Official Gazette,
rIlE Sui)scr* bers have grcat pleasure in st'aîîng th'at they in tht'eug, and Fren-li languages, und in one newspal)cr

I hae been appointed Upper Canada Agents for tis sale in the k1ti-Liýh atd one npwspaptler in the French language, in
of the Consohidated Statotes, whjch have now, by proclamation, the I)iptrict affeetcd, or in Loth lutoguages if there bcbut one
become law. 'I'iey have thcmn omplete, or in Codes, nis de-: p:rc- if tiiero 1;e ni paper publiied tlîcreîn, dico (in hoth
tailed beLneath, and wiii be happy tu receive orders. ilangoaes.) in the Official Gazette, and in a paper pubiied in

The~ Cünsolidated Statutes of Canada. an ajingDititrict.
Upper Canada. Such, noticýes shah Lae contioued in a ci case for a period of

T[he Acta relating te (lie Adnministration of JusRtice. Uy. C. lit ioa8t tvro nîuuntha duriug the iintervai of timie between the
'l'lie Municipal Acts, Upper Canada. close of thec ncxt preceding'Se-ssion and the presentation of the
'fle Acîs rolating- lu heai Estate. Peto.
'fie Acts reiating ta t.he Profession of the Law. 9). Tat 'cefore any Petition prayinoe for leave te bring in a

hie ctareltin ts di Reîstatin ad Nvigtio ofPrIvate Bill fur the erectien of a Toi Bridge, is presented te
Vesseis. tlîis Ilouse, the persen or persons purposing te petition fer

The Acta relating te Bis of Exchange. sueh Bill, shali, uon giving the notice prescribed by the pre-
Ttie Acta relating tu the Criminal Law of Upper Canada.' ceîîing 11oîe, al8o, lit the saine time, and in the sanie miner,
Tihe 31ilitia Acts of Upper Canada. give a notice in writing, stating the rates which they intend te

W. C. CIIEWETT & CO., ET.ask, the extentAftlîeprivilcgý, the heigh t of the arches, Uic in-
17 & 19 KiNio STRICET ES. terial between tie abiîttnenis or piers fer the passage 'ofrafts

Toronto, Feb. 28, 1861. iand vesseIR, and mientioning aise whether they intend te 'rect a
-- drilw-bridge or net, and the dimensions of sucl draw-bridge.

A SKETCH OFITHE OFFICE OF CONSTABLE. 3. That the Foc payable on the second s-eading of and Pri-
IIY DAMWILON SQUItE Q.C.,vate or Local Bill, ai lie paid only in the Ilouse in which

BY DA t WO N E SQIE CQ. C.,OtOT such Bill eriginates, but the disburseinente for printing sncb
Id 1,11 OP nE fflOF nO-IODill shall be paid ia each Haense.

The Conistable bath Ms go.'] alithoriiy in hiii place. Us (ie clie<Juý.tIo 4. That il shall be the duty of partieq seeking the loterie-
htbii ronce of the Lcgislature in any prîvate or local nuatter, te file

with the Clerk of each Ileuse the evidence of their iîavingPRICE ONE DOLLAR. compiied with the Rulea, and Standing Orders thereof; and
IIIS KETCI, Nhich as ben pepare nioe pa thtat in defauit of sucli proof bcbng 80 furnislied as afoesaid,

iariy for the use oftlîe P'olice Force of Toronto, is, nei-- i hl ewptL ateCekt
tijoiess, Wcil adîîpted for the use of ail Congatblo, Slîerif1fs uatter, ',that the Rules and Standing Orders have net been
Bailifiq, and other Pelces Officors thîroughont tie Province ; an comuplied with., -
il, Witt hoe t6id te Le very u2cini te the Magistrite, and even That the feregoing Ruies be publishoed in both languages in
te thte Lawyer. the Official Gazette, over the signature of the Clark of eaeli

W. C. CIIEWETT & TCO., to Iiouge, weck]y, during eacb recess oflParliamcnt.
Plibkhe-4, uroto.J. F. TAYLOR, CILk Leg. Cencîl.

Toronto, 1861. 10-tf. Wmî. B. LINDSAY. CIL. Aâsemxbly.
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Tilt t'iPF'a Ct', 00 Litv Jiiiii'iit. -Tht.- mel
t 

runtit îiuliiun.
W. are- gladtir te arn, lia. jîiri.î''u iiiii.iit mue, e--toi. tis -soll-ite ii,irat
jî rn,"o 9(ilit v4alîte t',ii proit'îontu In C.aîi- ta. an'! wttI Pr,,.luu'it

hic lu di the ouid qcgte -An-ia liatulicoy iu, Setern,ý-(Mlnr liQt.

Titi' terraR C%'Ç%. oLaIl ,totasî.-'ftw iiufuit puliaertifon for 9,.'p
teîiiii.'r oq1. if,'ce un 1%'.t iuu'rrilo ritaaonnuid il a t o a r7 otetit tournai.
litL uuii ' tv fiiiiluero it tirflmn tu-a prîîkunuîui ['it ai- t., Niagiatrîlu--, tIii'-
hUa NI ,îîî lu fier,- evcre p'rauuii ou iiiîiiu-' t, ,"p iuuu'l î t

la taitu-roi IftI bu tuan recrnuncii neot ntdly lu) tin tî, l-' eil
aouttiuortin i ta ''Iie but aI") lui tiri,11 l >in Late.i l. Iilitauiîl
Tr'i-' îlru'reit n iuiiier a, ritîtu-tei uî îth o'îut îî-ruaic I t. tb
1-ou, r, ,,,phtiîbr 2iitti. t li.

titR t'saru lait Juuiiat-Wi, liant .c-u-, ii pîlnlllrc
th.u oî'i u uluiuatiiui, ahih ta a i redîit tii thp. paîlà tivre fli! lu'

l'îtié, i. iiîî a zriaâI vairtety ut artu t'a(cf ihîtero-atm a i' 'j,t.tily
lit.'b tla, une eu a merlesa ou tha Ciuatitjtiai ltiat'ey uif 0aitaodinhuia

'lb-r oopr ut dect'tnuî tecliarîug (it- rught id p.riîi tt pamrti.-'to luauilti
t ii li k luruto 'th Cleorka uit t'uuîris to juutiieoto Thei itiio't îi
au" o''i f a ne-tuent oft ha Se4ýr-ta-y tuf tha M-'cutuits,'. o

A"c'unt ii.-Mîîuieul C:uieA>'rî,ulu.

Tuir I'î't't CavuuA lAW JAoit,r ir hict. tilcanra ýltuuiu'ar & <'o,
lîtîîg t'trut,tT.ontuî -I olutiiltîuîio iue-'tîînujfih u'uo' îueut
trsuid lu themetrnent Lau .t'iairta. ard ut varitet ut ut lier inipiurlaiit îi,î.tlu'r,

t ufi iî,, ruuu la Wl t 11 ritti ontgiiat at tu. tes ton 3 Nlti.it toaoo t"-
fiii.iepîuiutiasinatulluu Lului'*Iilrtî,nin ý s ut, o u'ian-t A

etuutîîu,în ufa lllntnlràu'a 1tkelo-h, urt Ciuottîitîflin lawsandfi!
Tributiala o! Canuauda lnrt.2Gu':te Mo>y V l,SuJ

t'YR.r Ca',ona LAW t(Ut nxat-l to Nlaruh îîuînlo'r ,i hua very u'a'foi
st, tîterestîug Journal bas hertin ru'sciuud Note lhlîk thaât duoe sdti-tu

lu'iîtlii fil jiapges are tatosi lit atiltt ta, aîîv t 'oul kistnrei lk'ituutu ils
i'utii'r liit' gau or Aiuurla ltu'-u'-ri Ard.tgu & I lutrru'u Il ii-tr tli'
ginatoat c'rIlut fuir th, ilautiu'r ii wiîulî the oldtuni.l wo-t, t i. rtos-iîo .
Nou' tiop. thuis - i'iterurlce oa> tia prot tabteacuitts ccosultbclili

Mayunii',io, IîWîh i t>m.
T4e l'iluer lînaufo Lcuiu Juuiuu'nl Mî u & C'o. Touruit' Tubý -Il

cuuuitiiteul piiutiu'uttiuun, me aie' irtd luti'îi lino trou-ut .'tîtinet'ii Mui.
icftii. Ire iiuleito Bllost lîruile i greAt vualue t' tt' t'utu"iui in C:I-

nuta. ti11-1 wili luce iutet'eAting lur the [ulti-i tttues -Lyou iii a'
r' n. Aîigust t, 1>5>.

f'pprt Oiua Loin Joumrat-Wu, have neoineit tht' firt! nonîtier ut
the, tittlî volurnte ut tht, kîlieMe uiaint ,uuraul. pull'îs-l tuv Marient'r &
Ci, . ut Turuuutu. aud eutita-d luYti fil eiu ltotiert A liaen&u il, Eaq,
IC t,, authur of the. Cuumîîîuîu Law I'rit'dora Act, wtîlcb bas, tbudlajn

c!astitteatlou atîn itti the eelu'turatîi eoiîltuies- ut Etîgtand aud4a pol
feei by> the, pmofeedIuriata at bornae lu ai: ottîtra.

Tlie le un muglttate. nincîiail ofliror, or prîvata gi-nîlemen. wobaaa;îi.eamn tir atuiatcun iiali tue lao. fu hên o,'lt adîîîîuîîetu ted, lîuutd
fo' itholit IL. Turos are kuctt>' puar delfoiitmth a otspilual>' tliat fiuacnot iîritinaîsy uuuiad clinu nuerriîîd.i sud the ftrera-y go'n-stieuîan wtt!

flou! i l s poules, s hîstîury ouf theî uc',tittluu sud lama ut Canada. frout
the sonaîtilou cf Britisth aulhurît> Sulacriptiut. $4 (0 a year, nîuit fur
[lte ultîuiit cf lalstur and e-rudtio weotuuwe l'spou ir, if ta wcrrh dcuul
lb,, arnuuut -'icit-ta IIetolut, Juanu,, 1>, i'uZul

The Loie t1uirnutt cf l'jýu (iruoufa tr Janouir>. Dy'Muea Asoson
-Ilî IlaRRMsc. Il ar & C.c, Toronto, $4 la) a vrai- cash

This lm u,, cf tiile lirit Oul ii.îîuut roui7-r--fol putttî(artinmofu the day lu
Caonaula, sud itii ntre-a prumplo thsii,, utro t., e'reater reortin. lorut lit-
stature the>' prnuai4edurlug tlhe pru'i.îîit vctluîîî tu ilsuvtes largi'r porttu
uf thers- atteft'tiîî tîu Nlcutu trial tntwv. at the t e fimni'te tntl uegttettnjr tht,
tîîierrotal cf thler germeraI 'i'n lo - rIfutlol l

t
iiu, Jiu yIie,a, ho,>

The. t}peew (Laioa Lauw Juiul, fuir Januar>'. Miarlear & Gi , Ring
Stcui,t Flaid, Toeitie

Thila 14 the' fs-t mautler cf the, Fifth V'utiinie: aîîd tht, puibt-rm au-
n'iule filat tile ternu' iii an'lu'h tre palier bl, lau-n fartiiei tua etîti
Fu raiers, cui retuuuu unehatmed-ai a. i4 (X) lier sunuot, if piaid blorsettc ou'i the, Iart, h raiiear. sand $5 init itertanîla. 1>1'ti, cut> itl
thue faîuc Juutenoi, anuit the' Rititty oolth aabi'ti il iq cendou'ed. iujuleti'mtitutîîio his lou in u'i i>' thue PBar suit tbot Prena ni t bis lusma ieu't
-ui t iue'-'a' foie ils tlui niu h îuil, ire tht' oue f uouilig iaý d.oîîîa

ultun the lboroil juairuinogut oft/e Cao.. tain pciltc'.-'hctid Cutoifie,
.Iiini oi -17, 4.-

Tira t,'t'ït CoouArua LAu Ju)rtRoît ANn ý,ucat, CiCETs' <lAcEnT, bs the
n'iii'ý cifun tan' lit.it nîoîîthiy putuiiuatîi.. frîuu. thae'-a.truîun if

Siii-r&Cî - Tuurîî)tîtu-it 1,a ,l'uiu ti tîy W t) Ardagh. aiti It A
lor.uIt C 1, , ltarri'tt'r at Lai -tlite $1 tr ann l oeu Ln'

dua'n.(ctuotor Uýt/., l'unsb
.aa.tîre'sa. fi-r Nuuauiuuter b-. nq aud auJ w'- h',îî aitl.flih s5

j'. ilisatuauiu l'uIit.'llti lu tuir hiumbile ciupluluin the' îilui'ît fniti
JoirtiLà i tau inotiuiauite biuoui tue t ugat profesaiuu. IMc art' utaa,
lut tht' exrntct cfIt rurctat tout tai liraituusd ; it ilusuuld 1-e, fa4eu, hiuwt'o iv

lu> 't'en'v tna-nila'r cf the Rar, lu to.as- suI! l'air, lsitîat, soit Muni-
potl t uer Su sautld poiicienus findi î unpruiitauie. ta piiîrnule Ire

tîii t>' lu-t rietiv ru'igma Tlîia jîîurnn.. li sdiuuttd ti>- Ts-sîu'A tizîttz
orht-ra tu lue, tire mot ably eunihiirted mos-rng '.f h, iîf.îaiii n Aieo-
Iii1 'tii'ut-li'l, r, halu ilur 'iouct-re iiatuLu ti-r thc pro-oý ut iiînîher-

Velt fIt'raiut, Suv ii , i sus
Thue uYiv Jiuiil la, ta'-.îîtifoty ps-lotio CD ou 'or lient pajotr, suit. in
uteib eituatu iit lytounii a at.pearanr.'. fIile ,g.t tIi' pUtiiiîel

ln rte lui-t rui'lîi If Ille Libtîillîud'i.$ a Ynar a. a ac.ro'tu'iu.
sa'îdtolin fi i lîîî h. a oilo ut ltt oti as tile Liv Jio,un coin-

tailas -Pi 1ho .lt!an

lI-rrR f'asaru' LAW ,utt,'st, It w-ir & Ci, T nnt Jar.uiîry-W
liais ei, fr"uî'î te t,ktI liit tue liigiu"t lenlis cftlIe trio rtl uftIîcý atuosa
preul.i4i l ntaI Io l -asrut>' tioms'est> fuir es tua dui sîtytîtInç nuire thtan

acuitihid o i ra'us.fjt if <lu loi iîutîîter, Io laimenat Imm emeai tal
NiiiiIcîîus uitttars ati Slauatttes a - f Iri ta 'Iaum -S lcr iuoîé-

tuer, 41i i t, tN,i

Tut l'Perra s'ut AW Jonr-ai air Mard-i Dy> W. Pl Ardî.,utul sudî
Il tfA l arruitk liuircittrs at Lait .7liiul-ar X toi , Tu i tti.u $4 a

y''îîr v'il - vvteatosJuî:uî touf-it i-r li-r ut iigti' fiu uatle huit
It-ttil peI'rlîeslcl ilet ait>' country Cali pendJu, atit hap'py are mui li outld,

ttuit tt auptairs la ho mItet auJdesrsi> p.tnilr.ýl M,' lu., -i r,-p,'l'
edii stilutu'îl tu il, iueritt. tItint the, ruie ait! riait.>' t'okouiase t iugo,'r
iiuit ou l îtuul - îî'î ,, Moly, lSti. 145tJ.

Tutc l'u-er Ca',Aus Loowa Jet RNkt, uînîl Locat GLursfs fiVuiclfe
Ttie .4 giit iuntln'r if tIIstrlingtu pubiciton bau tu',n t, l antu seo

oeral da>a. rt l'ionets mîtu, a Watt wultta'u original papier ton ".lais, Eiloîty
auuli-,.is, wblîh î'inatilu'rm the i 1 oe>îlont, ou trou1îeiniy oI' hti i Iluiios
a lu'i liat' mana thîey t luu.îtî, a t tlinie'u lu a tigi Nintroyors .a - la
1,a nont Eiturît>' t aEoî0u Liuttawt" fÂaliity of 'uirpiratiuno, anuit
lui11ty it> uit StuIothut 'ipi'ir.are nuarL il. uîdrîtîr i,!i lu',. tund
itiet h a oaru'fut îo'r'tin! A "à lî'truai k'uh ttt Ccn'itltutuin, laits
andi Leg'ii Teiltioisin cf Canai'da." la ctullo frtiaà the Ju iîi uUtOlnr, It
la eouiiued wtt!.crare, and shouli! lxi rend b>' sry euunç Cunollati,

The' i rosluîltt' -portut'nt la ver>' foi! thia mcoth Tliere are
it'tt'rs rtrs ou'vet'tii Dînîlin)l Cuuurt <'tecks,i-botng th, opiuioii of tir tîEd'
lti, ,i pinntantf tait itbà wliieh it la iouiprueat sauer, ebirtu oltouio tu
f..îuuuiîar, Thu-rs cr,- u',imiutiiuns tu frin JusrtI''n rt the' l'ocos. aosk-
ing Intformatlion upi'u a gi-rat variai>' nf oulujrcta Att qottotna are an.
tureru-i lu> tînt EJtîaoi a giance at ttis leparttnu-nt it lu sifitlit
i, sitisia' emary Clart, Justice utfiha l'eac. (kli!tiur Ccuisldiilhfint Inano

ut>' caro Ibm'>'nrtt $1 wlth eouolihadaautagr'etltoti-ts'.sslîpa>tîig
tliat tuîtount an, a yu'ar'o touiscriptuun lu th. Lotîe Ifflrrunt Tht, reort ti

ttu -ae "Regina il Cutnlccu LuIS Robuert A, flarrauin, hiq ,deeidmi lu
risu 'îortoil tirer sait Afliiu, ls lev fl, suite! <urai- a Ili rta-f,' fit'

caîriu:u atten-nî tuf thre prife'sol,m, 'Iboa lttijnioraeLaa Coorsatddgreatt-
a li, tlîut valus cf the publicatioen.
Tesc ijeesR CoaNtAP boi Jor'0li, &i'
M e aru' tîîdt'teî le the, pubtiobuers cf Ihis tutereating law pertialîcal foir'

thbe îunititrs li fllce gaie ut tbst [ureasut vtulte, îl ot. 4.) euuntettng
wlib tanuary' lin.u lis pagea haive lue'n lfdku'd tuver t>' usui tlu aacli

lut'ro'ot, Il la 'irs cul>' legal periodahel publahuud lu lippar Canada,
amuI ta cuidueo. wlth great abtit > !&d Ri u.h r conauua sl-.blm
oiriiual attîcea un pt'nfaslonal otitijectu, In!>'l cf tuupcirtanýc lu> thre
bar of Cuonadm4 but aie euteortalulng te tuaI et the, Unitedl Stales- celui-
munîcatlos ou mourit pinotsand relit's herulsa. sertir! Iustrutolnsa
to mnagisales. and dîme- oulller-aud nutiuirous declslons ci [ho tDivison
sud itlet' <'ui-te ut Cannadal. Wa weteeonie IL se; an excettout oxehaIge -

IlJoie I'itlbu-g) L,,0u Journal, Sekpt 41t. 1858.
Tint bous Jo1RXAI-t, fuir Felur-, bas iem'u lylng on oui- tale for sim,

tiie As tioet) it lt folle of talubli mnourmattiou W. are-oi teu frit
thait the cisrulatiou cf thiI ver>' lii>' coonituetei putblicaticn be ou the, lit-

i rt-ase--thst it l8 rn 3w tiorul lu e.%rry Itarrîcter a otfie ut note, lu tise
luttui tif Iliisoru Court clcrik, Stîcrîlta aud ltartli.-fapeX Gaude, MardiL

Tus L'etrir Ca';atua Toou Joreut, fui-nl ut' 3lacleairkCcn,Tai-cnt. Z $4
a rai- -Tiie nlui publicatiou tb. pulie are idobtoul for ti,- otîl>'
i-otulit)evr i Iut.tluri'ice ber tnatance. aitr ail the Tuouto tîeuopa-r
havoe'giui-u a garîdrIt- aculanot cf the, tegnl lIrceeulînga fli te cuau't- ofloai'a

R., Cuuniîtulng. utît cernes; tha Lauw Journal suit speaks tht' trutli. vie:
lint ritue Couurt utr Apçiu'al bac iîrdertal a nw Trial, tile purisoutirmr i-tisti
lui 'iuiiiuiy -etlIa/I Il'/ig, Jo!>' 0, i,5ýt,

Tire Ver CoIAT)u Lait JouEnt,, Torcnue: Maclinar k Co -The Jily
nurtirer cf thia vamnatulueturnal ba tachai! us. As IL ta the ntuty pîîhi-
catioun uof th ind i lu tire P'roinuce, il ogbt ltav au extensrve oie' ni£.
rin, raid tib'uid li' ii the, tlidi' of ait ouitesu as vieil ast î'roteasatîat

om' the prta cfauluacrlp[un la four detaums a ytaar in ianno-tu oo.
ltir, Juil> 1, iRuli,

1 'j,r ftînuîulo Lau- Jourrnal -Ttua lugly inles-ti'aig and it il jouir:
tua!fui Jun,. as ut''n r'îiîo l Ittovntalmlia vaut ainount (ioto rentloi)

'Thi' art lu n' to- i , o t r'ait if tteiloitmiun,'' '' l,ai o. 1 irruîua ui ti, lie"t',
61 itîtona Ski-lit cf the, Cuist itutrtos, Lacs aun! Leal Toiiunilt cf Cain-

ada," are vieil cirth i a aaut ti-tal Thîst wurk oltout lu furutnd
lu tite uilicom i-fesery ttc-ta baur and titer br lt'e Pro-vince-. lnuinig It Our

uîu uuî, uito a' muîu'b use te the merchutut as the' taîver.-Ifua<uiuý
,jaeaiu-Jene S, 105$,

1'5. CLit. Jurrnm, Aîigit, i85q - Toironto Mlact"ar &, Co.
'This ouiuliclt tawa -ralutilt malntaiis io tigl t-ilion Wc ,'h.(.r li

cirruotun la tîturea'btii Erer>' Mmuglsti-aât''uhiimt tuat'tizi ut W rn
happy te Ias-rn frui the, nonlus befrtua thlat %Ir. llarrhoti "<'situonit
Lotw l

1
tiac,-dire Actai" la bugbiy opiken i lu> tht, Lîigiit-b Jurna, a lu 'ai

southit ,f ciun'uiterstutt aas-ght lie &s>'a tt la " aîniaat as. ui-tutl t tho
Lugte'h sa tum tht' Cuauua Laonyet', sud ta net cul>' the, mulot ree-u'nf, tout

lu> tac tit tuinot cumîdeteeiiîu whnch on. (Jui-tai have s-n efthhtee nu-
poirtent acta et partraeitu "Vuoir Star, .A4>itnt 11.1t, tlà'

Uvp't'ii f'eiatia Lait ,tcdi, -The, Augu-t nuuîuet'o ithe f f70r C'ln'
auto fout' Ju ranuit L'o'uoi (',turtist-ee tisajuat cerlne te hocit, biLe

lue toutti' ',y evt>' Lptînr Canvaiton Law S9udent. aud carriuil' trend,
amui s-eti'sred i lu> evtery Inteliugent Csnsduîu mihe, niuolit iueims uc-
qusîntual a-t te flue iaouf tut,, adlounci c')utry. anud sen heu tItere lau,
aui' adîuuitîutorin tu er routr dJ ta -/olu dfurtis ý»iae, Acqnmni
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DIARY FOR AUausT. of subeequent improyreienta ? Was it fair to carve out of
-thc centre of a farta one-third of it, @o as to rendcr the

-. 8Ar., ..... 101 mexem La, y0 .(Kty. workinoe of the rewaindcr ruinously expensive? Wus it
le. IIItue;da... irtl., tblot1th Sorttry La ..ey
IL. SUNDA ..... XA seuviay qfI.r', y rignt fur the law capriciously Lu îwpovcrisn any of ber

je. [mesa~ ... Lu day for oervice of wrdt Cnuaty court.
I&0MU Tu.ay Lu 3d f T nU. u bacr KadaU oroo Majesty's subjecta witbout, at Icagt, a correuponding benelit
21: WednUday ... Long vouo entda. te ber whQ put the law irn motion ? These, and sinilar
2LSU DA..t -. ýL4i &dy l/ aCeT. Coofly . questions without tniller, were daily asked, but owing to

2E Moda Trfa imy rne biut.
K6 Moday.Trtulty 0., Ilua. the vexations atato of the lav, could not be Satisf'actorily

3L Satmrdy -... Paper Day, C. j0. answereci.

The Ldegislature bas at lcogth made an attempt Lu place
IM1PORTANT BUSINESS NOTICE. the law of dower upon a enore satibractory footing iu passing

*Uorptdeacusthmbmpa nM ad f»n atmeAih the net 24 Vie. cap. 40, intitlcd IlAu Act for the better
Aihonuys, BSawU, for coiia5u.; ansd the* ordly a prompt remittassS tu Ua"u otU .T ~ T
muagaUt. assignuient of D.ower in Lppcr Canadla." IL is conuined to

n e ihgetrldneVI h N.re-ohv dÉ hscu" u h Upper Canada, and docs not affect cases wbere the right to
~ doverhas become consummate by the death of the bua-

reRm a ewe tht e P ad Oep fth iut .dan band before .1th May, 1801 : (s. 10).
IL is by this aet enacted that leIn cstimating damages

1TO OORaEEPONDEN-TS-Sês I**popt. for detention of dower nothiag shall be alwed for t.he use
-of permanent improvements made after the alienation by,

~ig# uppit eMan gai juutul or deatli of, the husband of the claimant" (a. 17) ; and
that "1no action for dower shall bc brougbt but within
twenty years froun tho death of th.i huaband of the parsen

AUGUST. 1801. claiming dower, nor anti) one caiendar monthes notice, ia
_________________ _______-writing, demanding the Salue, bas been given by the claim-

TUE ACT FOR TUE I3ETTER ASSIGNMENT OF DOIVER. 'tut to, the tenant of the. freebold -" (a. 18.) Lt aaise&,
very properly cnacted, that nu such action shalh be hereafter

The law of Dowcr in Upper Canada bau always been a brougbt di in cas the dlaimant joined ini a deed te convey
mubject of mach perplexity LU the lawyer, and of more or the )and or release dover therein te a purchaser, tbough
lms oppression te Lb. Iand-ovner. the acknovledgment rcquired by law nt the Lime may nlot

Wbile dower was, in tbeory, for the support of the have been had, or though any infomaslity may have cour-
widov, ini practice iL yielded ber littIe or nothing, and, red in respect thereof :" (s. 19.)
vouse stili, eau"e mach ]osa te the ovner of the fee. The leading fuatures of the aet, however, arc two : first,

This being the cma, the i.m of the doveresswas raLlier to provide facilities for the issue of a writ Of aSaigL.nent of
to levy a mouef o ompensauon than to have tbe eajoYmer dower; and, secondiy, te provide a means vbereby the
of one-third of a bush-lot, vhich, owing tu the existence of assigumnt of dover niay bo, s fie as possible, reasonable
the prmmeval forcit, shle could not cultivate, or even one- and jusL.
third of a lot parly cleared, of whieh, for vaut of menus, Fac ilidu afor ivett of to,-i.-Wbere there exista an out-
she could maire no use. standing caim for dower in any real estate in Upper

In truth no greater punishnient could, in niany cases, bie Canada, and the owner of the real csatet acquiesces therein
inflicted upon the aunant than te admit ber dleim, and te and la villing ta assigu dower, but the. parties are not
permit ber Lu takre possession of that wbicb apparcutly ahe .agreed as te the admeasurement, iL is ruade lavfoir
so, earncstly prized. But eveu ber. t.here vas a difllculty : either of the parties Lu spply te a jadge of cther ef the,
parties, oving probsbly te the filt thst tbe dlaim for one- superiou courts of coninon la,, or Lu the judge of the

hird of the land vas only a pretence, could net agree upon county court of the county in which the lands lie, out of
te portion to ho assigued, and an actioq for dover, vith whieh dover is demanded, for a vrit of asaigument of

its attendant expensos, vas the consequenoe. dower:. (o. 2.) It must be muade Lu appear to the matisffac-
Then, Suppose the rigbt to dover ooaoeded, was ib jusL tion of the jucge, by evidente o' affidavit, (intitled, it is

to, mlow the widow Lu have not only one-third of thbe lot as presunicd, in one of the courts) that the parties a,"e as to
Ieft by her deccasd husband, but aL the Saine ime, in the existence of th. riglit of dower. This is the founda-
consequence of ber own negleet to, lam immediato dower, tion of the summary juriadiction. Whcn it is estabuished
te give ber, by way cf damages for detention, the benefit Lu Lb. Satisfaction of tb. judge he is authorized, vithout
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suit or otbcr procecding, to order the writ of assignmcnt of
doer to issue te the shcriff of the county in whicli the
land lies, eut of whicb the dowcr is dcuandcd. So, when.
ever, a widow's rigbt to, dowcr is cstablished in an action
for that purpose, ahe is entiticd to sue out frorn the court
in wbich the action is bro'ight a writ of' assigumnent of
dowcr, under the provisions eof the net. The writ mfuet,
of course, in tbis case Le sued eut upon the judgînnt, and
in any case be directed to the proper sbcriff: (s. 1.)

Form of writ.-Thc Legislature bas flot givoen the furin
oft' he writ intcndcd, but, on the contrsry, deciared that the
superior courts of common law shall frame a form of writ
of assignment of dowcr, and jierifacias for costs, adapted
to the provisions of this aet and nny other net in force in
Upper Canada relating to do-,er :" (s. 15.)

Dit11 of s/teriffupon rceeii qf the irrit.-It. is made the
duty of the sbezrff te whoni the writ is direecd, to appoint
thrce reputable and disinterested freeholders commissioners,
for tbe purpose of moking admeasurement of the dower.
The appointmnt muet be by an order which shai! spccify,
1. The lands of wbich dowcr is te, be adineasured; and,
2. The time at wbicb the commissieners shail report:
(S. 3)

Oath, of Comm juioners.-Be fore entering upon their
duties the comnuissioners mu,,t take an oath of office. No
forra of oath is given, but it muet be te the effeet, that
Il<tbey will faithfuhly, honestly and impartially diseharge
the duty and execute the trust reposed in thea by the
appointaient." The oath may be administercd by the
sher;ff who made the appointaient, or before seme officer
authorized te take affidavits: (s. 4.) There is ne obliga-
tion on the part of any person to accept of the appoint-
ment. It may Le refused, and even if acccptcd it would
appear may be neglocted without sny very serious conse-
qucoces. It ia, howcver, to be presumed that any perRon
who takes the oath Ilfaithfülly, hionestly and impartialy"
te disebarge the duty wihl net Le guilty of negleet.

Provision mn case of death or resina tien of Commis_
sioners.-!f the persona appeinted cominissioners, or any or
eithcr of theai die, resign, neglect or refuse te serve, atbers
may be appointed in their places by the sheriff. 1>ersons
se appointed muet take the oath before mentioned.

(Jeneral du1jy of Commutuoner.-The cemmissioners
ame required Il as speedily as pomsible " te lay rff the ene-
third eof the lands embraced in the order for that appoint-
ment, as the dower of tbe widow. The part se admeasured
and laid off muet be by the comuhissioners designated with
posta, stones, or other permanent monuments: (s. 5, sub-
s. 1).

Rule te lie oliserved as to improvemens.-In rnaking the
admeasurement, the commissioners are required te take

inte view any permanent imfprovemnent. made upon the
lands inbrnccd in the ordcr, by any guardian or miner
beir, or other owncr, since the dcatb of thc landlord, or
Rince the tigue that the lands came te be owned by any
p erRon or persons by the alienation of the husband or by
titie dcrivLd through 1dmn. If practicable, the commission-
ors mîust award tbe improvument within that part of tho
dower net alletted te the widow. If net practicable se te
award it, they shall make a deduetion freai the lands
allotted te the widow propertienate te the benefit sho wil
derive from such part eof the improvements as may be
included in the portion assigned te ber: (s. 5, sub-s. 2).

)>viwer Io award annuit1 i,, lltu of Doirer.-It is net
under ail cîreuinstances imperative upon the cemmissieners
te make an airtual assignaient eof dower. If frein the im-
provements upen the land or other peculiar circumstances,
the ceaimissieners find that an assignaient of dower cannet
be se made as te be fair sud ju8t te ail parties by metes and
bounds, tbey inay assess the amount of' a yearly suai of
money in lieu thereef. In assessing the annuity they must
take evidence ef ail facts rnd circuaistances relating te the
lands, and the improveaients thereon, making aUlowances
for the impreveaients in the saine w&y as would have been
iane Lad the assignmeat beca made by metes and bounds.
Tbe evidence should be taken in writing on oath and bc
subscribed. by tbe witnesses. Lt must be returned te the
Sheriff: (s. 5, bub-s. 3).

.dnnuity-i1s efect. and how rccoverable.-Tbe annuity
will be a lien upea tbe entire of the lands, unlesa the ceai-
missioners think it just te confine it te a part, and thea
only te sueh part. Lt will be payable as the cemmissieners
ay direct, and recoverable by distress in the same manner

as rent. Thbe usual persoual rcmedy against tbe ewncrs of
the land may aiso, be preferred and be Lad : (9. 5, sub-s. 4).

£rnpoyrnent of a surceyor.-When an audmeasurement
is necessary, the comaiisieners may eaiploy a surveyer
with nccessary assistants te aid theai in tbe admeasurement:
(s. 5, sub-s. 6).

Report of Comnùioner.-The report or return muet
be by tbe commissioners direeted te the sheriff, with a full
and ample report of tbeir proceedings, with tbe quantity,
courses, and distances of tha land admeasured and allotted
te the 'widow, with a description of the pesta, stones, and
ether permanent monuments thereof: (s. 5, sub-s. 5).

Controlling ppweF of Sheri.f-Coitfirm aiion of I?eport.
-The sheriff is empowered upon the application et' the
ceaimissioners or of eitber party, te enlarge tbe time fer mak-
ing the report. Re may aIse by order comnpel the report or
diseharge the cemamissieners ne-lecting te, niake the saine,
and appoint otLe-9 in their places. (s. 6). When tbe
report is made, Le may nt the time for rcceiving it, or at
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such other tixue to whiclh the hcnring nhail have been adl- ment bu bad, as the court May direct:' (S. 12). The court
journcd on good cause sbown set aside tue reporb and Jitself Mnay, if it sec fit, appoint the comtnissioncrs: (1ie).
appoint new cowwit§gioucrs as often as Mxay Le nccessary. Duty of sherîff if Pio apea.-If there bc no appeai
If noL set asido, the sLenif is required by order to hoe within the tume linuited for the purpose, it hs the duty of the
endorsed on the writ to confirni the report and adnsure- sheriff to deliver possssion of the land admeasurcil to the
ment: (s. 7). dcamnant for hcr dower, andl sho may hold the saine, subjeet

Report tchêen absolute.-The report wben muade and con to, the payment of ail taxes anad charges accruing thereon
flrmmd is to be filcil with the proceedinga in~ th ca? Isubsequent to bier taking possession: (s. 8).
thirty days thereafter : (s. 6). Tho report so made and <o*t.-In ail cases whero a widow's night to dowcr
tonfihmcd at the expiration of thirty days fronu the date of is establisheil in an action for that purpose, the costa of
confirmation, unîces appealeil front is binding and conclu- jproceedings for the assigninent of dower follow tho suit,
rive upon al[ parties to the action in which the wnit of iand are recoverable by writs of fier ifacias front the goods
assiL-nient of dower was issucd: (s. 8). 1and chattels or lands of the defendant ia the suit: (s. 13).

Riqlte of a><d-nyparty interestcd xnny appeal
froni tho order of confirmation of the report of the coin-
missioners in the court in which the proceedings bave been
carried on. The appeal muet Le made within thirty days
after the order o! confirmation : (s. 9).

~Mode of appeal, bond, &c.-The appeal mnust be fled
with the aheriff who granteil the order. It will net, how-
ever, be effectuai or valid for any purpose, until a bond to
the adverse party i. erecuted by the appellant, and fileil
with the sheriff with seeurity to Le approvcd by hini. The
approval Muet be evidenced by an indorsement on the
bond. The bond itself mnust Le in the penal suni of 8100,
and conditioaed for the diligent prosecution of the appuai,
and of aIl costs that may Le adjudged Ly the court against
the appellant: (s. 10.)

Duf.y of shcruff tchen bond approvec.-It is made the
duty of the sheriff with whom the appeal bond is filed; 1.
To transeribe the order, evidence, report, and other pro-
ceedings had Lefore hina, together with the appeal; 2. T
oertify the same under his officiaI sea] ; and, 3. To transmit
the saine to the proper officer of the court appealed to:
(S. 1il).

Review ofproceedings by the court.-The court to which
the appeal is made, is required to proceed at the next
ensnîng terni after the transmission, and not later than the
second terin after the making of the order appealeil froni,
to review the proceedings upon the application, andl te do
therein «"what shall be just:" (s. Il).

Hearinig of appeal.-The hearing shall be Lrought on by
the ordinary practice ns in cases of an appeal front the
County Court, and the court may Ly rule direct further
returna from. any sheriff whenever the sane shail Le
necessar: (s. 14).

Proceedings sipon rcversa.-In case of the reversaI of
the order o! confirmation, the court is to cause the sane to
be certifieil to tbxe sheniff xnaking the ordcr, to the end that
new cominissioners xnay be appointed or a new admeasure-
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la ail other cases, the conts are in the discretion of the court
1or juilge that issues the writ o! assignaient of dower : (lb).
But in both claasse&of caues ail coste in appeal are in the
discretion of the court of appeal: (1b). Powcr is conferred
upon the Superior Courts o! Conimor Law to setule the
fees to be allowed to the sheriff, commissioners, and ail
others for service8: (s. 15).

Registry of report.*A cerfified copy of the report may
1 Le registereil in the registry office for the county where
the lands are situate: (s. 6).

ORDERS 0F TIlE COURT 0F CIIANCERY.
2gTil JUNF, 1861.

PRO OOloeEss-aErrflO DOWN.
Where a bill hau been ordered to b. taken pro confesso, the. cause

nxay thereupon be set down te b. beard ; but the day for which,
the uaie i. so set down in to be flot lesu than ten days froni the
setting down thereof, unise the Court think fit to appoint a specWa
del for the hearing thereof.

MOTION FOR DUClIE

Wbere a party bas givea notice of motion for decree, he lu to
set the. Ccas dowa to be heard on sncb motion not Iems than ten
days before the day for wbich snch, notice is given, unies. h. shah
have obtained an order allowing a Ies tfine for such purpoe..

Motions for decrees are to b.n allowed rnly ia tbree clamses of
cases, namely.

Fir.gt-Where there la no evidence.
Second-Where tht evidence consiste oaiy of documents, and

such affidavits as ane necessary te prove their execution or identity,
witbont the necessity of any crosa-exanuination.

Third-Where infants are concerned, and evidence je neressary
oràly so far as they are conoemnedl for the puhpose of proving facts
which are not disputed: but this order in not tu apply to caues la
whicb, but for this order, the court vould granit leave te, serve
short notice of motion for decree ini order to prevent irreparable
înjary.

DELIVERY OIW POSSESSION ArrTEi INAL FORECLOSUHE.

la any soit fur foreclosure or for redeniptien. the norigagor or
other person entitled to the equity of rcdemption, being in points-
sion of the premises forelosed, inay b. orJered to deciv-ir up
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possession of the Smrn upon or sfler final orde? for foreclosire, or
fer tbe dismissal cf the bill, as the cabe nîay bce.

i.RTESI'TERE.STEID IN Tii>: EQVITY (IF ItED"Hi'TION 3IADF
I'ARTIEa M TIE MASTEiI'1 OFFICE.

In eny cafte lu which lt shall appoe conducivb to the code of
justice that parties lntmrested in the. equity of redemption eboild
De alcwed :o lie madie parties ih lb. Maser's Office, b>' resson or
the parties se interesteti bcg nurnerous or otherwism, il ah lbe
compelmnt te tbe Court, sI thm hearing, or afterwards, ta direct
taI parties so interesteti, me>' be madie parties in thbm amier's

Offict., upon sncb terme as te the Court shaill mseem lit; s-ncb ordecr
te bc oni>' madie where one or mors parties interesteti la the equity
ef redemptioa are alreai> before the court.

DEFENDANT ORCiN~Nf 1 BrING CONCEALED.

In case it appears te the court by sufficient evidenc-, thtat nny
dellendant agaiost whorn a bill bas been fled, bas been within the
juristiietion or tbe Court Bt sorne lime, not more than two 7mars
before tb. fling of tbm bill, andi that such defendant, aiter due
diligence, cenot ho found te be serveil Isit an office copy of t
bill, andti Ibt tbere is gooti reason to lielieve that b. bas aliscondeti
fromn the juriadiction, or ltatlhe is concealeti witbin the marne, the
court nia> mske sncb order as is prescribeti b>' section 7tb cf the
9tb of tbm (lenersi Ortiere of Junc, 1853.

APPOINTMENT8 AND NOTICES IN TIE SIASTER'S OFFICE.

Where thm Master shall direct Ibat parties flot in attendance
before hmo s"t lbe notifiedta attend before film at sorne future
dey, or for different purposes ot different future tinys, it shal nlot
ho flecessary to issue amparate warranta, but Ibm parties sahal be
notifleti by one appointaient te ho signeti b>' the 'Mutecr, cf tbm
proceeiogsa 10be taken, andi of the limes by bint appointd for
taking the sie.

In caee where parties art nolifet by appointient fronitheb
Master, of proceedinge te lie taken býfore Lir, nlo warrants shall
ho issueti as ta se parties in relation ta tLe saine proceedinge.

Parties rnakiog default upon muchi appoinîrnevte, are te ho %ubi-
ject te lte saine consequence as if warrants bid been seed upon
t)'em.

T&XÀTIOYi O? COtS.

Wbere conte are awarded ta be pai4i là ebn hoe eompetenl ta the
Master in Ordinary te tai Ibm saine, witbout an>' express referen2ce
te him for thut purpose.

rAYIIENT OF MORTGAGE MONJEY.

Wbere the Master is directeti te appoint mortgage money te lie
paiti at some t:re andi place, bie la te appeint lte cme te be paiti
inte saine Bank et il& heati office, or at smne brach or agency
office cf sncb BankL, te thm joint credit of tbm Party te whont te
sente là matie payable, and cf Ibm Regisrar of thie court; thm
party t0 whontm marnse ie madie payable, to naine tbm bank ino
which hie desires themnsane bch paid, andtheIb Master te nanue the
place for sncb payaient. foreclosure cf rnortgage properly tbm stale cf Ibm account ancer-

Where mone>' is paiti mbo sente B3ank, i» pursnance of sucb lainti b>' decee or decretal order, or b>' Ibm report of the Master,
appointment aforteaiti, il shal lie competent ta Ibm parly paying shahl bo changeti b>' payaint of mone>', by receipt cf renta anti
in the samue, ta pa>' Ibm sain either te Ibm credit of tbm Party toe p. ofits, by occupation rent, or otberwise, before final order for
ubom theb saute ls matie payable, or te the joint credit, cf sucb foreclosureor sale olitaineti, il aha1 Lie compett ta theIb plaintiff or
Party andi the Registrar. If Ibe mie hoe paid te tbm mole credut other peirty le whom Ibm mortgage mone>' ha payable, te gave notice
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Of tbm PartY, muOh Party sbail bc entitiedtl e receive the sqani
ulîbont the order Of Ibis inourt.

ll'ere derauît i!5 made in Ihe payrncnt ottriooey appointed codler
Ibis order ta bie paid ijo au>' Ilank, the certificate of the cashier,
where the esie le madie payable, or of other, te lke Blank officer,
shah li mcufficlent evidence of snch defauit. Whore tbe a"fdvit
of Ibe party eoîlîlet 1 receive the saine in by the present practace
required, tbe lika affidavit shail still b. neoesaary.

ONDUCT ()F SALE.

Where, upen a bill for forecioeure, a sale le ashet for by a t
fendant, il %hall lie cozopetent, 10 the court ta require as a condition
thst Ihe party asking the saine, shahl conduct the sale nt bis own
expense, di,.pen8ing in sncb case with a deposit, if the court suai1

think fit.

NOIEAPPOINTMILNT8, Ac, 110W TO 13E SERVEI).

Thé Gimierai Order cf this Court, nuiober 43, le altereti andi
10ie in th followini; particulars:-

Whore the plcadigge lu any cause bave bee» fled la tbe office
of the Kegitrar of li. cart, et Toronto, or in the office of say
D)eputy-Regiàtrar, &Il notices, appointaient&, warrants, and oalLer
documnts andi written commnicat!one in relation ta mattera
transacted i n Court or Chambers, or la the office of the Monter or
Regisîrar, wbicb do flot require personai service sipon tbe party te
be afleeteti thereby are te be serveti apon lte Solicitor, wben re.
siding in the City of Toronto; andi when tbe Solicitor ta bie serveti
resides ehsewbert thon in the City of Toronto, thon amc notices,
appointinente warrants, and oaber tocumeiate, and writtea comimu-
nications aforesait, may bc serveti elîher upont anch Solicitor, or
upon bis Toronto Agent, nained in the ",Solicitora' andi Agents'
Bock;- uniesa the Court, or a Judge there, or a Master, beore
wbont sny suoh procteding mc>' b. bad shalh give a> direction s
ta the Solicitor open wbom an>' sncb notice, appointment, warrant,
or etiter document or veattea commnnication shahl be serveti. And
if aoy Solicitor negleet to cause such entry te bc matie in "the
Solicitors' andi Agen. ;' ook," as in requireti b>' the above general
ordier, tbe ]eaving 4~ copy of any such notice, appontaient, war-
rant, or other document, or written communication for the Sohicitor
neglectbog as aforseaiti, in the office of the Registrar, lis te be
demed sufficient àervice, uniesa thé Court direct otberwiue.

AFFIDAVITS ON; APPLICATIONS TO COURT.

Section 3, of lienerai Order, number 40, je hereby abolisheti,
except as to affidavite in support of et parue applicatious; but tbis
ortier je fnot te lie taken ta warrant tbm taxation cf conte of obtain-
ing office copie@ of affidavits, for use upon the bearing of aoy
matter, by the part>' on whose bebalf they are fileti.

Affidaiits elcept upon ex parie applications, mut be fileti before
tbcy cau b.e utid; andi affidavits in answer muet lie Biled notl ater
thon thm day before that appointeti for tbm hearing of the motion.

PROCEEDINO WI1EKE $TATE OF ACCOUNT CIIANGED APTER DECIIER
ORt REPORT.

Io ceues wbere afler a decee or tiecretal order for thm me or



LAW JOURNAL.

to the part>' b>' wiom the. name is payable, that ho gives him
credat a aura certain to b. nainel1i lu scb notice, and that ho
CIaims thAt there romains due ta him lu respect of such mortgage
moue>' for a Soim certain, ta b. ciaoo named ln snob notice; and in
case upon the final order for forciosure for sale bcbng appiied for,
the judge aball tbink the sumo named in such notice proper ta be
allirpd and paid under the circursatmucesi, the order for final
forecloanre is ta go without ftirther notice, uess the judge shall
direct notice to b. givon, or it &hall b. compoteut ta the part>' ta
whom the uaortgage mone>' la payable, te appl>' ta a juige ie
Chambers for a reterence ta a master, or for an appointment to fi
such sains roapectivel>', sud in thes latter case eithcr opon notice,
or exzparte, as the judge ma>' think fit, and the order te b. made
thereupon in ta b. served, or service thercof dispensed witb, se
the judge ma>' direct.

It shaîl be competent te the part>' ta whom sncb notice ma>' bo
given ta appi>' ta a juâge ie Chambers for an appointment to
ascertain aud ii thse amountis proper ta ho allowed and paid ln-
@tend of the amounte meeitioned in snob notice; or for a reference
te a iaster for a like po.rpoae; and le case the judge shall taink
a referenco ta a mauter proper, the sanie tosy bo mado ex parte,
unless the judge shall otherwise direct.

APPEALa IRox mASTR' nEPOuTs.

Section 17 of GeoueraI Order 42, la aitered and varled in the
foliowing particular -

Reports become absolute, 'withant ariier, confirxuing the sanie
at the. expiration af fourteen days airer the. Sling thersof, uniose
appealed front. Au appecil §hall lie te the court upon the. motion,
at an>' time frorn the. aigning of the. report, ta thse expiration af
fourteen days from the fiUing of thse sanie ln respect of the. fanding
or the. the mauter apon a> matter presented lu bis ofâce for hi@
decision, withaut objections or exceptions being previousi>' taken.

It $hall b. competeut for au>' part>' atfected b>' thie report to îile
tise same, or a duplicata thereof, and tise filin1 of snob duplicate
shall have thse same offet for the purposes of tuis order as the
flling of the. repart, b>' the part>' taking thse mame.

J. C. P. EST",, V. C.
J. G. SPRs&aE, V. C.

LAW SOCIETY OF UPPER CANADA.

EA&TER TERXM, 1800.

ARZ'ICLFD CIERKS' EXAMINATION.

BLACKSTONE, VOL. 1.
1. Into what tira classes daea Blackstoue divide the relations of

persona.
2. What are the three absolute rlghts of individuels?
3. Flow are pauhiamouts dissolved ? la their an>' provincial

statute on tuas point ?

SMITII'S MERCANTILE LAW.

1. I promise ta pa>' ta A. or order £50 ou demand, ini gooda:"
in thia a good promissor>' note ? GQue yeur rossons.

2. What ia requisite to a valid sale of gooda over thse vale of
ten pounds ? Dose it inake an>' dufference whethcr the gouda are
in existence at the time of tbe sale!I

3. What is the efifcct of rnentioning no tînse for pa>'ment in a bill
or note?1

4. Whsit are generai andl porticuier liens, and hoir are tise> re-
spectivel>' lookeil open b>' the law ?

WILLIAMS ON REAL PROPERTY.

1. What Pre the various kinda et eatates, lu real proporty, and
hou' are the>' transférable?1

2. What is a - use?" and, in connexion with this, explain thse
operation of a conveyance under thse Statuts of Uses.

8. Explain the nature of a mortgage, aud thse respective rights
et thse mortgagor snd mortgagee.

4. Define a Ilreversion," andk mention sanie of its lncideutd.

STORY'S EQUITY JURISPRUDENCE.

1. Expiain thse origin of equit>' jurisprudence, aud distiuguish
betweu courts of lau', aud courts et equit>', Strict>' 8a cahled.

2. Olve thse general hea&ls et equitable relief. with examples ta
illustrate your meaning.

8. Expiain "marahalliug," aud Ilsubsttution" or Ilsabroe&&-
tion.",

1 What is the nature of thse remedy b>' Ilinjunction."

STATUTES AND PLEADINGO0F TUIE COURTS.

1. Wh9t, is n aor suOTYad COgni3bnce?9
2. What ia the effect of a ereditor abtainiog judgmeut against

bis debtor as an abscondiug debtor, irbere it atterirards appears
to the court that sncb debtor iras net an abscondiug debtor ?

3. NVhat is thse course ta ho pursued wssu a plr.intiff dies durlng
the. pragrea et a suit?

4. Iu what cases eau the coupt or a judga direct that a plaintiff
shall be at liberty' ta proceed againat au absent defendaut irithout
hie having enterod an appearancet

5. Wisat is thse penalty inunrred b>' a tenant who is serred with
a irrit of ejsctment, sud omita ta uotify thse Sane te bis landlord?1

0I. What are the roquisitea of a bill snd auswer respetivel>'!

7, What changes have the general orders introduced as te
"parties?1"

8, WViat is the practico in thus country' sud in Englaud respect-
ing as te abtaining Ildiscorer>' ?"

9. Hou' far are poraons iuterested in a suit admissible as
ivituesses ?

E-YAJ.ifITION FOR CA4LLS.

TAYLOR ON EVIDENCE.
1. 0f what facts are the outries of a deceased persan agninst his

intorest, and lu the ardinar>' canrse af business. respectirel>' cri-
dence, la there an>' and irbat différence betireen them ie thia
respectf

2. Explain the rul that there are no degrees of secondai>' e'Ii-
douce. Woud tbs rnis make scap>' of a cap>'anificieut, luncases
where secondar>' erideuce je admissible? (lireyonr rossons.

3. M.ention sarne cases je which evidence la excluded on the
groueds of public policy.

4. Méention sme cases in which a notice ta produce la nlot
necesaar> for tiie purpose et letting lu secandar>' evidenze.

1861.]
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BYLES ON BIILLS. SELECTIONS.
1. la a debt (lue from à third permon te A. a god consi.leration 1

foranotepayablo- nfuitro, glven by B. in A. ? Cive yourreann. TIIE CASE 0F ANDEISON, TIIE FUGITIV'E SLAVE.
2If a bill in accepted in one country, payable in another, lm

tien contract tob. construetd by the. law ef il;e country in wlnclî itotmeffrmpie1~
la aocepted, or of that in wbich it, im payable ? Give your rnno* As to Cainlibeli v. l, Cowp. 204 (1774), It van an action

8. la a pies, of tender, by the. accepter atter the. bill bas become flor mnney bail and received against a custome cohlector of
duebatbefre ctin bruglt, oodil ive ourresens (jGrenada-Lnot a habeas torpue came, and therrefori inapplicable
duebutbefr. atio brught god? ie. ourreaoni t4 Andprson'o case. The referencen to Vattel'o Il Law of

Nations," Grplites de Jure Rel o a<ccie, andi tii mémorandum
SMITIFS MERCMSTILE I.AW. in 2 P. Wms. 75, refer to tho rights of a oonquering prince

I. Wbat in the effect of the endoreement of a bilh of lading on over a conquered state, immediately upon subjugation, and
the iendor's legal rigbt te stop goods in transitau? connequently are irrelevant to the kindly relations which exist

2. Are there aey, and if so, wbrat cases, in vrhici tiie eonceal. between the mother.n-ountry andi Canada; especially nov that
ment of tacts within the knowiedge of the insured wil nct vitiate !the latter has al legi8lature and judicature of its own. In

Wattsotî's case, t) A. & E. 731 (1839), tinougi the prisoners,
a pohicy? the subject of the. habeas cmrpu, vere brougit front Canada,

& lhat is a charter party ? and wbat la the crdinary formu of yet they were in Liverpool 'Engnd) wheu tii. wrjt was
contract, of affreigbtmcnt by a general si p. granted, bo vhicb placei, am part andi parcel of England, the

Court of Queen's% Bencl a t Westminster had elearly pawer to
ADDISOX ON CONTRACTS. isatue itfs vrit of habeas corptus. Beelde, ince thiscase vos

1. lYbat in tus effect of the consideration for a contract, andi of adjutigeti, the. colony of Canada bas lied an independent judi-
the ontactitaef rspetivly, ein pati cature, andi special privileges conferreti upon it by the Imp.

tii cotrat iaci rsp.tivlybeig prty legai and i artly. Suat. .3 & 4 Vie. o. :35; to wbich reference wif b. made here-
illealailter.

2. Upon what doe the question, viiether gootis supplieti te an, We nov proceed to demonstrat3 that the negative of the
infant are necessaries, depend ? question stateti in the fîrat paragraph of thi. article in tiie

correct one, andi that the issue of the, writ of habeas corpusi by
the. Court of Queen's Bench at Westminster, wuau anet quit.WILLIA'M'S ON REAL PROPERTY. beyonti eitber ita common lav or statutory juriadiction.

1. Distinguish batween a Ilreversion" andi a rernainder." As the common law juriadiction of the Court in inapplicable
2 Wbat are estates of Ilcourtesy" and ln "dower,"1 and the. te a colony which we have not poosessed for titre. generations,

incidents thereof respectively ? no farther comment in vecestiary on tuis heati.
8. Wiiat is an"I essement," and hov may it b. conferreti or Iat ? Our obeervations an ta the statutory juriediction wili b.e
4. Wbat are the. limitations inipoeed by statute, with respect te 'arraneed under two principal heatis. let, As te the topical

t he recovery cf réel estatle? Ijuriadiction of tie Cou. of Qu.en'a Bench at WYeetminetter;
and 241y, As tu the privileges and territorial ambit of the
Canadien courts of civil judicature.

STORY'8 EQUITY JURISPRUDENCE. lat.-As to the lopieai jurisdiciion of te Court of Quee,'s
1. Wben doe a bill in equity lie for "1an account?" Bench ai Wedtinnser. That the Court cf Queen' aBench at
2. What is "laccident," as one of the heads of eqitab!e juri8dic Westminster bas a weU.-defined territorial juriadiction, vhich

tien ? il cannot legally tranagresi', in clearly shown as weli by the.
lappointments andi patents cf its jutiges, as by the. course of ita8 When wiii eqnity reliove against forfeitures ? practice for a long seriet; of years.

4. 11ev far viii the. defecti,. execution or a power b. remedied The heed of the Court cf Qaecn's Bench at Westminster,*
in eqnity. in a functionary whose formai title formerly vas that of Juglm-

cia rus Angloe, and hie court being aremnant cf tie ancient aida
STATUTES ANI) PLEADING 0F TUE COURTS. regis, enu sti! b. removeti by the queen to any place in Eeg-

1. In viiet, if any, cases cf ejectment cen inesne profits be re- land, viiereover elle may, fur the time being, happen to lie;-
coveed a th tril cftueactin cfejeumen' jand for thîis reison it is that the procesa cf sncb court inaycoveed t te tral f te acionof jettent hbe tili nmade retureable, as furmerly it always vas, Il Ubiciun-

2. In what cases is the venue in replevin loca, andin la hat que fuev.meu in Anglia."
transitory ? IIt may be argueti, and vitii soin, plausibility, liaI the

3. Iu what manner cati a plaintiff suing opon a loqt negotiie officiai naine of the chiot-justice, though confined to England,
instrument, prevent sncb los. being set op as a defence' ? doeèi fot .limit the. jurisdiction of his court to this isanti,

4. ha i Li efet f apay e sut efsig t ami abecas it mey vell be that though his court muet b.4. hatilstheeffct f aPary t fisui reusig t adit feld i@n Egand, yet its write mal lavfully rue into the colo-
document saving juat exceptions after iiaving been duly cttlled on nies or other dominions cf ber majeaty. But, vien the malter
by notice ta do so and, wiiat isthe effect of omitting te give sucb
notice ? * --Tro ChiIfJuimr or te ii. tlgs Bench tn.tint nov that Tusidarùa Anglcoe

6. Uner viet crcnwsancesmn euity e a "emurer" peper w a7 s asieniiy launs; for' ho haîl, la effoct, ail jurisiliction bth in civii and6. ndewhaeirnwaancainquiyislldmuner"ropr.-rinina =ttere in tb. King's Dench, Cbanmcr, C.,mmoi Pieu. and Exchaquer
8. Whal in the effect cf a IIreplication"' in eqoity, and vien and Often ost ln thosa court. @s tb.tr chbf judg. lBut tii. ebiof-justiSos f thé

Kit)W.Bench hao, as one of tii.juds of sucb conrt. that part of titeluriodiction
should it b. file<? of tho Jaitinarius Angine vhich concerne criminel cause.. and thii. oeef ion

and relbrmain of the. judgments of other court. Tt la tro ho t. frequently
7. Classify the difeérent kinds cf bills je ciiancery, and state calîeI Chu,'f-inxuee of Eoalsad, homs, ho presldoela that curt whore thé Ja

boy far they are effecteti by the general orders. jtivuu A rWin di.! most froquonUy and naurtlty ait, as th. King'& deputy ln
th taodmiuistration ofJuutloo. Buot It 1 aulsmclaslo tiiot tiierefore h. loi thot

8. Wiiat is an order for the production cf documents, and the MAgmas thsidru jsie gmot Mt@ 0115ce. before the. time, of fl.ury 1lIl.
effeel c~li ît% iIiciated by vrit, and o.iways vs.; but the. Ju9s5waruw inghao bhr pateut"-
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cornes to be fitirly ennsidersd upon athorities and umage, it Furthor, the Stat. 1 Wm. IV. o. 22, after reciting tbatgrsat
wiIl ho found thac the chief-justices of the Court of Queen's -difficulties andi delziyn were often experienced, andi sometimes
Bench ini Englanti have et) c'anstantly refuisel (except where a fiailure of justice took place in actions depending in courts

epcatly auth<ris.d by statute) to accept jurisdictian over a, of law, by teason of the want of a competeni poer and aîtAo-
lalaction ai isiný, or crime cuuamitted, out of Englsand, that rify ini the saiti court@ to urder adgiuv h zoiainu

the jurastiaction (if the court is practically andi aictuitly eu-el-: witnsses when the saine might ha required berure the trial of
tensive writh its judges' patents. ja cause; and afcer recitlng the aboie-mertioned Stat., 13

The nature andi estent of' the topical jarindlicton of th (lac. 111. a. 63. enacteti by t'ect. lot, That a&l and oivery tial
Court of Queeu's Ben'h at WVestminster may therefore b. powers, authurities, provision@, andi matters coatainoti in aucb
detinedte emlarace Engtand, WaleR, andi Berwick-uptbn-Tvreed, recited Act, relatiug tu the examination of witnedses in India,
but not Scotlanda flot Irelanti. The Ide. of Man, andi the! should ()a, andi the sitne wore tbereljy, extendet u 41l CoLo-
Islandes of Jersey, (Iuernsey. Alderney, and Sark are aIso NIRS. fdaa Jeq, plaiffai on, and placese tnder the doininiona of
excludeti. Ilere the ordiairy rirocess of the Courts ait Went- 1 hi .Vaje.ily iit Mreign parl.e.
minstor bau no force, and no action of a local character arnsiogi Th t section provideti-That evety perpon whose attend-
therein can b. brouglat in the courte of thin country. Tfhe I znce as requireti, is entitied te the laike cunqiuet.mn>v, and
colonies are alea sîcludeti, an la shnwn by the casqe of R. v. PaYlent fur expen-qes and lass uil dîne, as upoal atteaidance
Ilooker, 7 Mod. 193 (7 (Jeu. Il., K. B. cuir. Lord liardwicke 1,130)1 a trial; and the Oth oection enacteti-That any sheriff,
C. J., and Page, Probyn andi Lee, JJ.>, in which a motion gauler, or other officer having the cuctody of any prigoner,
for an information for an assault andi brcttery, committeti on ai n'IYtake sueh pritsoner fotr examinatian, under the authority
person in Newfteundland, was refuseti on the ground that the 1of ibis Act, by virtue of a writ of haabeas cornue, tu b. issueti
offence was local, andi that the procedure by infornmation was 1 for that purpuse ; wlaich writ mnay andi eau be issueti by aDy
flot distinguishable, no fet ss relateti te the curt'A jurisdiction court or judge under sucb circum4-tances, and in sucb manner
from an inaietict. Futthet, in Doubdon v. Naltheacs, 4 T. as sucla court or jutige might then by law issue the writ,
IL., 503, Lord Kenyon and Bailler, J. expres8ly hold that tres- commnly called the writ of haabeas corpets ad testa ,6candumn.
Paus would flot lie in the super-.or courts ait Westminster feir Notwichstanding the paqsing of the at-mentioneti Act, yet
entening a house in Canada. The latter jutige saying-,, W. sojeala.ugly have the courts ait Westminster respeoted their
may try actions bore wbîch, are in their nature transitory, joriginal jurisdiction, that wlaen, in .ainvright v. Blad.
tbuah arising out of a transaction abroati, but nlot such a8 a mondamais was anoved ta examine a witnas ini &oland, the
are in their nature local." These authotities are, it is saibiit- court of King'u Bench tefaased the ruIe, and belti that the
ted, conclusively against the juriediction of ch.egngli@h Courts *witneae muet be examined by a commission, the court having

W. noi proceed ta notice &everal acts of parliament srbic noa authoricy to issue a mandamus ta Scutiant, flot being
have bren fr1 aet iepsei re aelrefo foreign parts" with in the abave statuts.
Only the jurigdictian and process of the sup-erior courts et Sa it required the passing of the Stat. 45 Oea. 111. c. 93, in
Westminster, but alna the powete of their judges and other arder ta provide fur the appearance of persoas to ansvrer i
aieers, which, but fot such ena-blang statutes, couli flot have cages wbere warrants were nlot usually istued, and ta give
beca legaIIy ezercised ; and it appets tbat il basî anîy bea evidence in criminal prasecutions in every part of the United
after centuries of struggles, that the Court of Queen's Beach Kingdom. The second Pectioa of which Act enacted -
at Westminster has at last establîsheti ita juri-sdiction aven Thot the servi.ce cf every writ cf subpoena or othet processi
the whole of Englaad proper. The firsî we propose Io notice upon ony person in any co of tIie parts of the Unitedi Kingdom,
i. the Stat. Il Gea. IV. & 1 Wm. IV., o. 70; wbieh was passei requirang the appearance of such person toanswer or give evadeoce
i0 arder ta give currency ta Westminster Write within the mn amy crinjual prosecution ini any other of tbe parts cf the saine,
onty Palatine cf Chester andi in Wales, which il dosa in shaîl ho as good andi effectuai in laie as if the saie hli been

thatclerl, how tha Qnen'sBemh wrte ereserved in tbat part cf tbe Uited Kiagtiom vbere the Persan solanguage ta layshw htQeni ec re r served is reqoircd ta appear; and in case sncb persan e serveti
previously limited ta England. Thus, section 13 ces- shahl fot sppear according In the exige.ic ocf such wnit or process,

That frnm andi atter the commencement of sncb Act, bis i- it shahl b. Iawfaal :ôr tbe ccurt cut cf wbich th. saine issued, upon
jesty'a writ shalh ho directeti anti obeyed, and ths jurisdiction of proof made cf tbe service thereof ta tbe satisfaction of die "aid
bis à%aje-ty's Courts cf Ring's Denea, Comnion Mlens, and Ezche- court, ta transmit a certificats cf sucb defauit coder the sesi of
quer, respctively, anad cf the #evetal judgt ad barons thei-eof, th. sains court, or under the bond cf ane cf the jutiges or justices
saol eztend anti be exerciseti over and vithin the Ccunty or cf the saine, Io the Court of King'# Bench on Lngland, in case soch
Chester, anti the) Cocanty cf the City of Chater, and the several servîeo was hati in England; or, in cese sncb service was li ini
counties bn Wales, in bike manner, te the saime cslent and toanmd Scotlsnd, te the Court of Justacinry in Scotlisot; or. in casis such
for aIl intente and purpots wboever, as the juri@diction of sncb seriraO was badl in Ireland, ta the Court cf Kang's Deneb in Ire-
courts respectively in noir exerciseti an and oirer the Causvuzsit or land; andi the ssud last-mentioned courts respectively shah! anti
ENOLANO, flot beang countie8 Palatine, any statute heretafore mnay thereupon proceeti against andi punieh the person no having
passe to ta he cantrary notwithstandiaog: anti that ail original mnade dcfault, in hike manner ais they migbt bave donc if sncb por-
writs to b. issue'l int the said sevenal Conties cf Chester, City son Lad neglected or refubed ta appoar lu obedience te a writ cf
cf Chester, andi Wales, saa! ho issued by the cursitcra for lin don subpoens, or other process iasueti out cf îuch ls-raentiuned
and Middlesex, andtiIb process anti proceedinga Ibeneon shall ha courts re'.pectively.
issueti b, and transactot i uja sncb of the officors of the severai And the 4th section pravideti andi enacteti-Tbat none of sncb
Courts cf King's Denei anti Comman Pleas, as shah! bc osanet fer hast-mcntioneti courts sahal ini amy case proceeti againat or puniah
that purpase by the chief-juatices of sncb courts respectively, eacb any person for having inate defauit, by ot appsnring te give
zmming for bisi own court. evidence lu obedienc o anay writ cf subpoena, or other processý

So, hsnaurrelaion wih au Eat Itimaposessonsfor that pUrpose, Unhles it ehail be matie to appear Io sucb courtcaSrbe, weureaitones wirethe Stast. 13diea. iiseasi. that a reasoinahie anti eufficient soin cf mnenc ta defrsy the
becsime cosdrbe trqie h tt 3.o f.o 3 expenses of coming snd sttcnding to givo evidenco. andi cf return-
lempower the Court of Queen's Bench ait Westminster ta ing fi-rn giving sncb evitience, li been tenderedtu l sncb person

issue a mnaadamus, commanding the chief-justice andjudges of at the lune wben such writ of subpoena or other procoas was
the Initias Courts tai examisie witnesses in India, anti tu ren- serveti upon sncb persan.
det legal the nu cf sucb examinations in the superiar courts Se the Statute 17 & 18 Vie. c. 34, after reciting that great
at Westminster, on the trial of miademeanours or offencea _____________________________

committe in Iodla, 1 al,10M. 8. C. 3 DowI 653.
2
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incnnenience arnite in the ndminiiutratitîn of justice, frî,m the nanner as mial eure the ri*qhea nd libfttiet, and prontate
vrant of a poiucr in the oluperiéar courts, of lav ta comptIl the the interestv, or ail claisse@ of her Mnjit's' sIUb.eets vithin
aittentimesor witne-ise remident ini one part of the United the ame - and ltfit it is expedient that the @%id provinces b.
Kingdom uit a trial in another part, and thnt the examinuition reunited, and forfi one province fur tA. pasrpome of eucutir
of such witneaites by commission wus io in ait caze@a @ uffi- qr)owrnueent anud légjislation.
cient remedyr fur aaîch inconvenienco, enicted by @et. 1i This etatutft, afier declaring the. union of the provrince,

Thst if nl action or suit nois, or nt nl time bereafter, depend- providen a legisiative council and aasotbiy, appointa a gnver-
lng ln nu of lier Majesty's euperior courts of Common'Law at nuer with ver, large poworui. and b section 44, which estab-
Wesrtinster or Datin, or the Court or Fession or Ezobequer In~ litihes Courts of Appeti, Quéen'a Beauch, and Cbanoery, in
@cotland, IL phulill appear to tho court la whlch Pnch action le anid for Upper Ceauda.1
peuding. or, if sucb court la flot sittlog, te any judge of any of Aftr recitlug IlThat, hy the lave thon in froo in Upper Canada
the imali courts respectively. that it in proper to compel the personai the gavercor, lieutenant ,orernnr, or porion administsring the
altendance at any trial or nny wlucss who mal flot ho within the government ibereof. or the chief justice thersof, together ulti,
juriediction cf the court lu which sneh action lit pending. IL shal sol two or mors of the motubers of the Ezocutivo Council tberoof,
b.e Pawful for such court or judge, If in bis or their discreuion It constitod sud nore a Court of Â,opeai ft-r bearing and detormin-
?bail un seem fi, te order iL:at A rit, WiJed a Writ of Suhp".a ing ail appeals fro.n suoh judgmeute or sentences as umiglit iawfully
adt tesîifltardu n, or cf Subptena dire# leoum, or Warrant cf Cita- ho brought Leoe bhom. Andi aso, that. by a liesi.îve aut 01
tion, shall Issue in special férus, oomnisnding sncb witueoa te Cpper Canada, atat. 2 Wm. IV. o. S, entitled 6 An Act respecting
attend ach triai wherever hoe sab li ithin the United Kinguo: the lime and place cf aittUa 5 ef the Court of King'& Deacié,' It w»s
and the service ot sol such writ or proceu sta any part of t/te nmcaîgst otiier tbinpt enacteti, that Lia Majeuty'a Court cf King's

Uaaid Kagdo,,&halh b.svali and effectual tu ail intenta and Beach' in thiat province should ho holden in a place certain. tbat
porpobes, an If the sume ad beau îerred wa/ta '/telunsdictou of is, in the city, town, or place which sbould hoe, for the time being,
t/te coutrtfrom tt i mue,. Dy sect. 1. persona are not to lie the état of the civil government of such province, or wltbin one
punisbed for disobadience if sufficiant nicney han not been tender- mile tberefroun. And aiso reciting, that by a Legilslative Act cf
ed for Oxpmasea. 1Upper Canad%, paa'ed in 7 Win. IV. c. 2, entitled 1 An Act ta eeta-

Tboe statute« il muet b. admittad, when fairiy cnaidered, blush a Court of Cbaucery in ,bils province,' IL was enacted tbaC
show Ibat the topical juriodiction of the Court of Quesn's teerOesheuld hoe conatituteti snd etttabhl Led a Court cf CtuaucerY,
Beach as WiVosminster se co-exteuaive with Logland proer, to be cal led and kncun by the naine amd styleocf 1Tbo Court cf
and nos beyond, and tuai the athourity admiss of i* Cbaacery for the province of Upper Ceani,' cf wblcb Court the

jurigea are limnied by snob juriadiution, ozcept whera ozpreasly governor. iuoatgvrir or Pereen xdm InItrin tho gevern-
enhaged .iy iatue. Bt whthora cort bs ornoîjr ti ent cr sucb province, shouhd hoe Chancelier; mmd whicb court, It

enai. any givten Base cao he e adl ckou bso t iee wrae aisoe nacted, ahcnld he, bolden nt the seat cf goverient ln
simple test, vis.: By saotinn hsîher, if thue ulîisdcn the sad province, or in sncb other place uas boutit bu appointect

ascr(atuig jursdiîîo Ihy proclamation of the governor, liuealgvrcor persan
vers aeunmed and denied by the subjoct, auuch court ceuIdIelmiaîaîering the o vorment thereof."
legally enforce ita judgmont by exocution; flicil ta a legtil£
azium on this sulbjeci, thst thie pcwer of enjgoining ira deciii, And it wue sacted, Itat until otherwise provided fori by
is a ouequenceot'fjurisdiction, and tins that juriadiction and au aet cf the Canadian logielaturo, ai judicial snd minirterial
czeeution are convertible termea. Tbisanxiomi iacknowJedned a.uibority vhich before and Mi the timb cf tho paonw the
by Lord Campbell in & parle Leu, El. Bi. & El. p. 834, wbere @&id Act 3 IL 4 Vie. o. 35, wua veeted in, or migt b.e "ercield
hoe said- IL %vais flot ac, ail cipla.ied in wbat manver or hY the governur, lieutenant governer, Or Persa altili literilg
irrite of errer, certioraril or >.aba ccqne ceuld b. esuf,.)rce<l the goverfment of the sAid province cf Upper Canada, or the
in sucb depeoduoie," whioh pamsge vas, aR w» bDave oemoruniers, or amy number of the members of the edocative,
quuaed villa approbation by Chief Justice Cockburn in Anir onuncîl of the %nme progince, sbould b. vested ix., and toight
outils case. Tihis test is aise laid dcv. and d..caated po bo exercised by the governor, listutennt.governor, or porson
in a iearned and scacurste trestise, knewn go the profession » uidministering the governrnemu of Canada, and in the meanhers
IlMoasy un lkbfeior Courts, ini P. 64 cf which a th@ folhow- of thc like nutmber of thi uzeunurs of the ezecutive ceunicil otf
ing paragraph: such province reapectiv.iy.

So a power of enojiuing ils decision il a inectisary atijunci tu a And that, unti i othierwia. prcvided for, q hy set or act»
juristiionion, and tiierefore IL in saiti by B.,actcn *-Il Oportet of the Cîènadian legiahature the said Court of King'@ Bench,
etiain quoi illo qui judicat, adi bon quMd rat& ai judlcia, babea, nov called the Court cf Queen's Beaceh of U pper Canada,
jurisdicËonem ortnariain vel delegataun, et non suamcîe quàd shoulçi, from and aller the uniont, ho holden ini the city
jurisdictionem babeat, niai babent ometionew, qubd ai judiciotu cf Toronto. or within co mile from the municipal bound-
boua executioni demaudaro non poeset, aie eot judicia dehu- da-y. of sncb city. Provided always, that until cîbervise
soria." Alo-"-suit enitu cause epiritumalesi, lu quibus jetiez prnvided by set or acta a. aforesad, the goveruor cf Canada
secularis non babet cognitionem neoezeconounem, euCienPOJ5AEuA? Stigbt, by and with tho adice and counel cf the Executrv
coamTKelaau."t and se etrongly in a juriadiction depeudeuit upen Council of such Province, by bisaproclameauion fix and appoint
a power and autbority of giving It effect, (bat if a jurtdictiou ho suoh other place ast ho might th.nk fit, wîthin tha: pairt cf the
cremsed by sot cf parliament, or loutera patent, and no mention hst-menuioned province which thon onatiantedl the prolince
madie cf such poivert§ us are necesmary for guving it effect, as a of Upper Canada, for the holding cf the said Court cf Queen's
power cf isauing process and execution, they will ho implieti by Benazh.II
moe. operation cf laiv. ____________________________

2nd-As to the privilèges antd terrtm-ai nbft of the Canadian 1 o nesn mdt pe Canada, vre u.sen to rnélurnétlw wtb
Court of Civil Juîdicature.-The firut atatute La wbich tten- but for <'jr pups It le byecmr tii, dotataaio
tien je directed tu ibm lanperial Statuts cf 3 & 4 Vie, c. 315, 1 T>hus aptioo la supertmedo-d by th. proitocial net, 12 Via, c. n3 sud other acte
which wae passed on the 3Oth July, 1840, and in entidet,- maiskuotîr povai .r hemme Maîer.
*An Act te rounite tho provinces of Upper and Lever Can- 1 Bée ante, P. 44. Mudpeu, P. 00.

ada, anud for Mie governmen* of Canada." IL rocites that il is l he b7b beaiDu 0f thé "Me Act .encb-« Tht ail the. torta of riven sui
necessary tbat provision be madie for the good gevernamont cf crfuunla*juriedietion, witdi thea pr.vànls of Upper aud Lover Canada, At the

tho ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~tm prvice cfUprCnd n ee aaal uh thte union o tihe Mid proice. and att tees com,(ninne powera andthe rovncesof pperCanda ad lowerCanda i suh auborueaand ai ut, jodki&La adinistrative, or adulseta, withtn tb&
________________________________________________Mid provinces raapoativety, exempt lu no Dar asii the Mf maY ii. abiMled.

mitero&t orIvaried, by, or may be iucnsistanat th the provisions uf thl, aie, or4 Lb. li. L 10% 107, pur. & t LhbxtiL C 10S, 107, par. 5. obali besbolisbeid, alterssd, or variait, byany al oeao OM qdlan ail «s
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The second Statuto ta which attention in 1tirected wau paiosed
in tiié year 18àU (22 N'la. c. 10), anad il tituled, -An Act
respectieag te. superioar coaurts of civil .td criaiinnl juriadie.
dion ;" end by as; ber à1saese, l.y eni vrilla the advice and con-
sont of the leg eiative cuuni aad ssembly of Canada, enacr.ed
as fuilowe-

By Section I., l ier Msjet,îs Court oi Queinn's Beneh for
upper Catnda, and tiio Court of Cummur Pleas for Upper
Canada, are ta conttinue undor tiie names aforenasid; anad ail
commissions, rules, orders, and regulatians granted or made
in, by, or respecting siud, court, or tii. judges air officerai tiiere-
of, ehisting uond in furce when oucii Act tuok effece, remain
in force until aleered or rescinded, air aatterwitte d.eermined."

By Section il., "* Suab Courus of Queep'p Bench, &o., are
during the. reign of a King. t b Le aled ' lis MafUeily's £bari
of Etiog's flen'cA (or lpper Cuna' and during the reign <if a
Queen, ' lier Majesty's Curi of Queen'a Betachfor Liitper Cane-I

ý Section Ill., " Such courts are Courts of Rteeord of
original and co.ordinato jurindiction, and retipectively possess
nil sucii pawers and authoritets as by tiie lasv of Englîid are
incident toa asuperiar court of civil and crimian jurisdictior
and bate and @hball use and exercise ail the rigbes, incidents,
and privilegen cof a court of record, and ait atiier righta inci-
dents, and priviieges, as fuliy, ta ail intenta and purpeuses as
the. saine were, at the time such Act took effect, used, exer-
cised, and enjoyeti by any ai lier Mnjests e prior courts of
connsn iaw et WVestminster in Engan, and may and saah
bold plea, in ail, and ail manner of actions, couseu, and nuits,
as vrei criminal as civil, real, personai, and mized, and pro-
ceod in auch actionb, cauases and suie, by sucb procees and
course as are pr(tided by iaw, and ast uhall tend waeb justice
sud deupagch ta etermine the #âme; and may aud sahal hear
and determine ail issues of law, and aise bear, and (excopt in
claies utberwise provided for) by and wieii an inquese of swelve
9ooW and lawful mon determine, ail issues af fact that may be
juineti ini any ouch action, cause, or suit, and judgment tee-
on Lite, and exocution thoroof award, in as full and ample a
mauner n, at thse ime this Act takes effect, casn or may be
done ins lier b1ajesty's Courts ai Queen'a Bench and Com mon
PIes., or eu matters wbich regard the Queen's revenue,
(including te condemnation or contraband or smuggled
guelde), by the Court of Exchequer ins Englanai?'1

By Section IV., " The aioresi*d courtu are te b. heId at tbe
City~ of 7broiito."

By Section V., '« Sucb Court af Queen's Dencb shall b. pre-
sided over by the chief justice of Upper Canada ansd twa pansue
jus: ic.me; and suab Court ai Commun Pleau by a Chief Justice
cn two puisne justices; and such courts respectiveiy may Le
holden by sny ane o» msure <if t e judges thereof, in the absence
ai theoahers; andl the chief justice and justices ai the naid
courts respectively has, &id may use anad exercise ail ahe
rigbts, incidente, and priv!leges ai a judge ai a Court of Rie-
curd, andl ail otber righte, incidents, andl privileges. es fully,
ta ail intenes andl purposes, as the same were, as the ime such
Act eook efface, uaaed, ezeroised, or etijoyed by any of tbejudges
of any ?f lier Majosty'a Superior Courts of Common Law at
Westmanstor.'

As, tiierefore, lier Majesty's Court of Quee'-ý's Bench in
Canada basjuriadiction over te saine subjcct-matters as its
sister court in England, so the former Court ia, as regardei
Canada, intrusteal with the highest juriediction ; -lot anly
civer ail capital offences, Lut aiso ail ather misderneanours
wiiataoever uf a publie nature, tending eitber ta a Lreaeii ai
the pea., the oppression ai the subjeut, the raising of factions
controversy, or debate, or ta any matter ai misgovernoeent.

province «fCanada obell ennaliu ta auhatat withIn thoas parts of the Vrovice
ofCaunada whlch Dow Conv-iatu.. th. nid twn provinces cva'pectiv.Iy, lu the zsme
fo-,m ad wlih Ibs aMa effct as if this sec had Dlot bea Mate, and ai thes mild
two provincs biet so bos eatt" ss ue&d.

Sa tbat, whstever crime in manifestij agninot te public gnod
cornes within ils caeaitance, anad tits tliough fno perteot le
directly injured. Neilher cati anay prirate ituivct, icAo ha# nidt
fufeied hi&s riil tu Meé protection oj Me boire sae9?r any /cii#d of
uinaerfud violence or gros. injutice ayaiast hi# person. iabertya,

= ,tsu a' front aety person tctab>socrer, wUhoui a proper renie-
MI/ratis cottri; #lot onIy forsntisfactian of the private dam-

age, tout allie for thé. exemplary puniphment of the oirender.t
Neither in it necessary, ini a prosecution for any nuel-

offience in the Canadian Court, toi ehow a precedent of tbs like
crime furmeriy puniahed there, sgreeing trille the pretsent in
al it circaîmatancea ; fur such court, iike the Court of Queen's
Bencla at Westminster, being the. crit,,. morin of ail suijeets
in Canada, whenever it aneets 'with au offence cîantrary lt e.
drut principies of ctnnion j Usaice. z'id of -Inngerieus coins.

qecetoi the public if flot rostrained may and viii adolat
=11h £ punisâment Sai the. ieimauusnoe ofithe ufence requeres.

Tiie abose Actn4 of Parliarnent, aiebougi h eo die not in
terril ezelude te juriediction oi the. Cuurt of Queon'a Deoneb
in Englmnd, jet, &8 cuch court nover bad any conmmun law

jurisdiction uvor Canada, and as there i. no statute conferring
upen such caurt the power oi sonding ille prerogative write
iow~ #hat colony, the. necessity for expresoly excluding the
jui isdicC.i'n of the English courts did noit arise. lndeed, had
mach etatuteia 'antained lausuage reatraiîni, the. jurudiceton
uf the English cour~ts, te fact might bave affordod a plausible
ground for hasorting thet the jur*idiction once ezisted,
aiethough, in truel it noter bas.

Mure oould bo seatcd n tuan important and interesting subi-
ject, wua thora spaee fiur @o doing; but suflcient ha. booim
aillged to courinco an, impartial wind, that neither the. com-
mon law, nor the. reent topical juriediction oi the English
Court of Queon'a Deneb ab Westminster, ever oztended, or
now oxtende ta Canada (ozeept as ta those mattore spociaally
given ta i by statute) ; and that, ne thero 9 no statutory
power wheèreby the English coure in enabled'to grant a hab.
corp. ad. euld. iato that colony, au the writ in Anderaon'a case
sbould flot bave Leen grauted.

le bas aigu Leen demonstratied that, as the litres and liber.
tien of ber Majeaty's subjectu ia Canada are protocee
b7 ber Majet5'o courts thero, having powers equaliy exten.
mive, ample. anda povietfui a tises enjoyeai by the cuayt of
B. IL in Englid, no thse latter Court basecil impmosideatly
iu usurpirng ajuridiet o wiiich i. the. privilego of te Cana-
diau courts, and of be Canadien courts sice. Such usurpa-
tion nsay, indeed, in the present instance, b. attempted tu b.
palliatedl by te extremoe and urgent circumatances uf Âuder-
son 's cuse; but this is undeniable, tbat a prerogative writ
eested in Engiand, and isaed Ly the Court o f B. R. hoe, has
been sent fur execution an toi Amorican oi; that Canadien
privileges havo been viulated ; and that a daingerous and
alarming precedent bas been establiniied, wbiob limoner or
later may Le made tiie stepping-stoaio fur further oncroach-
mienus, and may ultimately iead to a collision between te.
judicatures of tbis country and our Noîrth Amerianu poèmes-
sions, wo end, probably, wieh a second declaratiun of Ameuican
independeace.

U. C. REPORTS.

COWYON PLEAS.
(Rlqred bj, X C. Josz% Beqil nu*L, Rq-t-* t. LU. car.

Jotas OSANT QUI TAM V. MasIS McFànxue, Enc.
oWI-dm f -fvi~m-n~in «ae apaOis0. mo. 1. 0Y,

Ch. M26
lu an a action apatoat a magisrea fibr the penalty olvin 1i7 the etatuta <Con Stat.

U C.. eh. 124) fur havlog iegIsoled ta mole sa imumedlsa retora or t.e convia.
tic. ofoit. J. a

H"d tient on. mon tL' notice belote actiu tinder Cmn Stat. Ul. C. ch. 126, mesa.Q
and 10, Bùý noecary.

t à galà&W "tIm oftja~s P.7.
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The decliiration stateil that an information having been laid founattion of'which is, that the derendant bus diaoheyed the plain
agitiost une John Leng. and the dt-fcudsnî suit W. B., imil J. R provisions cf týe mtaits teTquiriDg him te m-ske a return or the
F, firte of Ulertaje.ty'e justice$ 4ti the peste, hnvilngoidju-licated conviction. It le flot a wrong Io the Plaintif individually. wblch
on the eniies of Compleint in the said informiation. *,fterwar 'e en ila the cause of action, and where that *rang taigbt b. dcened,
the bts July. IM~. at Elina, in the sabd ceunîy of Perth mes (ir) even tbongh an set of omi»siont, sntneihng doue in the execution
convicted betere the defendant asd W. S. and J. P. R , beiitg atzch of the office, tbut it is a bresth of a dois prebtrsbesi by lave, for
three justiea of the pence for the said counîy, for thatt the unad whieh a ponishment by way of penalty il inflicted. Chu rleiroreh
John Long did, on, &c., (statiog an asulnt andi battery of plain- iv. Rigard, 1 C. M. & Rl. 896, appelr" te mne te decid. this case,
tif~ )sad udjadged themalil John Leng For hie aiti offence to forfeît IanS MWnghtv. florron <Soilt N. 'P. C. ?.68) 1* the sm$ in effect.
$8. and te puy 1>laintie $10, for bis coste in that hehaît', and if l tliink the ruIs shoulsi bc dlischarged.
thee acoms were net ptîid, that the ~dJh Lraig ahnulsi bc 'In feur.-Rule di$chkrzeil.
pyinoned for twenty desys, unies$ the mnid 4ume andl the coe.t i___________
taking the laid John Leng te gaol sitould be sonner raid, *here-
upon tt hecina. defendanî's duîty ta anake au î.nmestiate returo of' HlrÀe Fit.%sza Aitn %IArrnv Caoore CAXaox v. JOUXe OLA>-
the saisi conviction accordîng te the etatutc, set <terendta duS nnt &rom* A%>» ALxAOxDr. 1oasso.
Dur oid tb. other justices or tither of theun malte un jînmedia.te >u <rs-sudeo ira-!hrn fat Wmaary ta abow Che Cor-
retur to the @ai conviction, wherebty an action bath accrued to i î'v4ras î in M rstddn lurumila.
it plaintif, wbo sues as vell, &c, te recaver $80. flhd', tbat un a-ma1mat (r«ishmitgdfte the. statut.) ** tii. Movy ~,uIdpma
Pleuat 1 -Set gollty. 2. Not iodebteil. e».,n of~ .hsiîn wntbà mjarat. d,-eiomdu orutrt ed.an Ti
Tige case vas tried Ai Stratferd in Octobte, 1860, before Hg<yr, imy

1t i te ta-trumm.t (ont a1îcsrd> wu )oaYsàâ aud qit thé muveyance
m.ý.ieid inn.: stucs ti.« &re. aaâ tbblt rsidcratbon fur wlch t I&.l pve. Tb*.

J. 't' Vas pot-cel #bat the detendaot, Wath tva Otht jU,«iîeî Or i4u InWý laê u I oi, 8 C. P. U. C 147, aMnn.d.
the peace as aistel in tht declaretion, miade the conviction iherein
set fortht in Jaly, 18GO. Tht information bail been 4aid on the, 1 ntery.eader ieue te try uhether certain gouda taltesn e cst
34th June, before anotber luegistrate, qeho aumnnoneil the accused, i tie by the oheriul of York and Pt-il on a fkie facite. deliverel to
and appointel a, meeting 'u a parucultar place. on goîng flemate . bbîeriff on Ist Niarh, 18,59. in a suit broutglt by defendtota

tht ppoitesititn, lu tonl leealat an thtoth! tootc s imnst one John llutcuumoc, wer. the prnperty ef the plaintigs
The7 litard tb. eaie aitogether, but thet suumong jostîce diI net 1 agsa'nst the Seenanta
conter in tht conviction made. The cornpluinvnt, Ibt Dow plain- Tht tr-ial teck plac et Toante in April, 1860, before Ifnaviy,
tiff. gave ittuneditte notice o? appeal, anut the fotlluiusg quarter J. John flatchison in tht ioterpleuder celer, vai tht only vît.
sesious the cetnviction vas quaubed. On the 1 Otb Septemnher. nosm calle. [le prcduc.d »nd preei an, ataigniSet ilatel 28tb

1860, *fter tht action waas cetarneu. tb;i convîiion, datted Sti Decemer, 1857, mades by hienself te the plaintifs». wherrby, after
Joly, 1860, vas dehiseresi ly defeadant to tht clerk of the pence, recaung thti hat was indetuted te tht plaintigs and te divers othe-
A inuu of the conviction vas sent te tht clerk et the pence on 1persons abat ho vus unable te psy, andl being deuireus or bavtag
14th September. Tht quarttr sesions mot ont tht lî Septeuher' hi% stateI anileffecta; applitil for the beaeOtc of bis creditors, bail
sud adjotu-ned te thet lh, when tise appeai vaés beard, both parties iat-eed te ujushe a genmrat asignuent te the plaintiff upon the
having sppealed. andl the conviction wus quaashed. trusts contaned te a certain other indtunre el oiuniu f tb.

Tht defenauCa counvel objecteil it it did not apper tht imane date, mades beucues <bc came parties, and thetredhrera, of
justices vert reqo.sted te proceesi soamaerity, or that tht parties, bitS, Ibo laid John llutchisen. who became parties te the mid
vers. h-ogit befere lheun. That it vue not legeil tbat the aliigtitittt visbttt tuO ete frOIl it# date. »Ci th%% feu-th* muer
ossanit vas unlawfol, rither in tb. information or convicton; that cenvenieut £heig, sccerding a0 18v, Of the tàssiemt e? tht Ronds,
the disposition of the fineW& vaulauful ; ttuat it abold baie beeu chmuels. aud bousehold furniture, of thé laid John litchison
directed Io b. levied by distrst-s; that, the convction dots net aasgued t. the aaid parties ot the second pan., tor the benefut of

4%ocite, the infermation or the sommons isste, or the appearancei credit.ers upas thet (ru-la contalael in the otber indenture, ho had
or set forth sey evîdence; tbut wben a conviction is appeail agreed te exeute Ibo bill of maie et hie gonda, chattels, ansi boule-
agaluat the statuts dats Dot apply, that no netice e?, action te bold furnitaur, in and &bout tht d.eling-buas »ud 1pretuises
defendant vas proved. sud abât the retarD te tht court of çQuatrr i ccupissi hy bim. in &c., ami autuesin laecedule anted

Semint vws suffcient. Lesve t.0 meve for a nensuit on the Last anarkel A. S. and C. Il vas vitnsed ihat in cousidertion of
tht haith? bu tjeclions vv"reeve tht premises andi cf tht trusts and ruisait in tht alier indeture

Tht learuei julge left tht case te tits jury ou the question and (:f 6&s. h. gmated, &c . unto the plaintiffs, the gods, &c.,
whelber tât defeudmait had made au zma.edsje retorn. They described luâ tht achedaies A. . anid C.
toni for plaintic, 1% vas tut-tiâer objected that the learesd judge i ff4t&eda te tht plaintifrs aoen the trusts contaittei in the other

told tht jury that tb. fnct ef notice of appeal bavin% jieaere indentnre. This indemure sap 1ed in the office of the clerk of
ffiaiely gSien aleulsi not bt considered by tht.. th. ouny tourt on 2î th 1)eceuther, 1837. Tbs witutas etatail

la hichbaelma tom-, S. Btiamrds, Q. C., obuie, à:ruIe et fur the househboli ferniturt etill remained at hic bouse; thet a SMe.
a o trial for udireCtiOD, or te cnter à Dansait ou tht leave nulmber et bis cs-editors bail executed tht otheri assignetent; thut

restrvel about £27.000hx bai esu palid te the creditors. Alt the crodiaem»
Crook&e sheveil caus, citig Kekv qui tom '-. Cewmt, 18 Q. B3. for moues uniler £60, att *Il accomnmodation paper bail beec paid,
.C., 104-. Murpày qui tom Ir. flur-Y, 9 C. P. V. C., 528; and ibret dividends to peai crtduuora c tbat bit amets vert tsti-

O'Reill q loi v . Alles. Il Q IB. C. Ç_. 41 1. Ipen the pnint unatel at £100.000. and bis debssiat £60.000; that bcvai alowel
et notice bu retertd te Coasel. Suat cf upper Cxnada, ch. 126. t. draor a msary of £500 per aucn, but bal nt di-ava se mach;
ec. 10. WrifflÀ v. Brin, 1oi04N. P. C. 4a; morgar V. Palmer, ilat bu attended te the business and rectiveil and paid tuoneys;
2 B, & C. 729. thiat arter &Hl thetcreditors *hoe bail sigoed vert pil, bp W»e te

lu the folloeingr terun S. Richardit, Q. C., teupportitd bis t-ole. receive tht balance; tisI a couaiierablt parn ut bis real estat
Beaddruseil binuseIt pmrticulariy te tht objection of' vaut o? notice vs,1 mortgagel, ami tht Morigag. credîturs ver- paid vith e.

et actio, conteading that itis vas s cas vilibin tht ftth sud lOtit Othti5.
ectiotts ef tht the Consal. $Uat. 1V. C, ch. 126. le citel Devris V. Varioes Objections vert raimei oM tbt defence buti il ouly
Can'lmy.. 8 Q B. 226 ; Joule v. 2'qIor, 7 E:cb. 68. andi argei bat neceumary te notice ornc, uautely, thait ibis sisigement, vhich il the
soder those cases the court luiglut vitu Ih. sun-cent-n of thetcont-i ouy ont filed accorill ta law, ",ontaius no trusts, but it ia do-
victiot s meunciag te proot et bis acting la the diseitarxe of bis dlard te be open the truta net Forth ira aoiher luadeutuce flot
o9lie of ma.gistrats. anil Po might cone viable the vorts, -r le lSed. that tht trusts containe in luh<at other indenture fort part
tbing dont by bi, lu the tzecubon et bis office," in wbicb case be o uth ab cnorierallon for tisa, andt tluerefors tbat Chuio aa-sigimnt -a

»Il tuttil te notice. voit! accordieli te the decision in Arnold Y. Rob<rise, 8 C. J'. U.
»supma C. J. -1 tbiult ibis cms cltarly discigviabable trou C., 147.

thoue citail hy Mr-. RicAur. It il a action fer ah pensty, the ii Tht learned jmaigé expsuedW bis opinion te tisa tsct, and It
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vân agroed that a verdict tisoult ibe enter for thse <tefendaots, witi defendant-wso was placed itt tise wites bix by lise plaintif ins
leave te thse pluiuUfflf tu mwre te eter a verdict fur then. ordtr to, prove, thse making of a due-bill part of the >taîaîîf't c- use

la £*smer tarin lui, M. C. Caz.'eron obtâtitie a rule nîui on tise of action, and Dot fur thse porposa Ur prsvissR ay otiser ftsct-could
liliTe reécrved. i uttervurdà lie mande use of in hi-, <jwn isebalf bly beilig cross-

lu Hiliary Terni, Eccles, Q, C., ,Luteti% cause. 1exumiue s u vietiser ise (tite J eenlatt lîei nutl reduced %i-@
If. C. Cuisuron contra. :amuut appvtrently due un tise fece of uite due-bill by etiser pAy-

D"eva, C. J.-- lave Ieard noîising te diaîioGgîeis tisýa case tnt of a euissequent date te thome isicls appeared allowed on thse
frot Atrnold v. Robsertson (8 U1. C. C. P.) and ttsereisro thiuk it face of thse due-titi itoaif admitted.
unoecessary te ssy msure lise ii till alt decision i, overruled, we' Tite question allowed, asbject Io thse leave reserved te tise
onglit in us>' epiutun te lie governeti tiy it. niaintiff et thse trial, lias beea fuîtly argued. and. 1 ihinli, on tise

Pe<r rur.-Ruie di.4cbarjed. autsurut> of Lamàb v> I4ard et ai,, 18 Q 11,. C. C. 31J4, thse only
_______________case in visic, a for as 1 amn aware, thse point ham been tise subject

of adjudication, must be fournd t fttreur Ut thse plaintiff.
Dtasoi, D&ruiUM,t ArPILÀT)V ~u ~, "The roiug of tise misjority of ste courte!f Quees's Rancis, and

(tLusresos~~ r.) a»ne of lise cases suggaebtat b>' bis lordsisip thse JfJutcif 1
.4w1-% u-tiuptee~of a Party Co suit w'.< rgficl bj ppfl paztyi cuwitrue tisen cotrectly, letre no otiser course open.

Mbd. Itatt a i.zty to, a autt cali.. and examined », a *1f tt th " caunot draw tise fiue belveen a <lafendant preving one pay-
tl. .qqsiWo party tl radmý>i c,-pt.t as & g.,nrst witueu, &ad tuat iit tu- mnt. and proving a general set-off, or hîs proving bis eudortiost,

l'y 1Y~ <su t îttwslt id th.rt' abht1y 'vs..and bis freedont front liaility by reaLsoi of tlime Xiven hy tise
$ca sd v.a.rd, Is V, B. t:. C. 3v', wlera th* "r..uslr. s4d)<d. -. hlder te lise ns'ker of a pronsussor>' note, of vîtics he vas; tise
Appeel from thse count>' court ef thse united counties of Peter- .zssdoreer, antheli mcking of a due bill, as in tisis prescai instanice,

bo-cugis and victoria. and ilie noking paymntsts visicis de neot appear te bsave been otiser-
lt-rît iaiturd Augusl !)th, 1q.wiale credîteti upen, il.
Dedlaration.-Comne coulais, for moue>' payable, Work dlonc, 4Tise payents on thse lime bill would ncesarily feul ussder

mosney receired, icterest, al acceuint stated. tise saine rai.
Pitoa t. s Seer indebted. 2ud. Satisfaction and dihciearge I. 1 cosy, andi do individually prefer lise jutigment andi ressouias

b>' paymntet. Brd. Set-*W. of thse dissenfient te thse jutigmeot of tise msajorîay in Wards, case,
Tise foitowing vrere lte particuinrs of lise plaintif's clam as but as long *s it stands utisiaken, it, in My> opinion, is isindiag

ender-ed ou tise urit. upon titis court, andi thse piainîîff'a rifle touti lse matie aiscotute."
$86 Odc. balane dse on adae-bill, dated tise 161is day Of'totern- Tisjutgmert vas appecied front on tise foltowing gt'uisils

ber. 1857, madie b>' tise defendant, asd non, 0,cr due. vîtit interest - TisI tise questions &-ket& tise defindant on rs-vaisto
alie $18 26e. being for tise wages of tIbe defendtia for work and vere property admsissîible, and tisaI thse juâgmeut t'f thse ju'lge of
labour dene for tise plaintif betweea thse I.L of J»ury andi ]M thse eont> court o! tise united counties of Peterbsoroughs andi Vic-
of lercis, 1880. and ti c for 88 days' work of the defendant fur corsa on making the rule absoluce te iocrease thse verdict, as et-
tise plaintif as eniginter, froni tise 22àd of Marcis, tu tise 4tisO oneou and xisould b.e reversed.

Ma>', 1880, $43 814c.
Tise plaintif daàim% iulerest on $86 Oic. front tise -dz> ofý Tise case vas argiset by A . Read, Q. C., fertrppellant, citiDg

Noveuiser. 18b9, on) $13 25e , front tIse lIs day tir harcis, 1860 :10 Vtc, chs. 19, sec. 1, anti referring to Lambi v. Ward.
and on $4ti 78C., froms thse stis doy of May', 1660, Until judgsneue. »Ecl.s, Q. C., contre.

Particulara of defeudaet' set-off. D" AiKI. C. ..- We cannot reverse tise jutigcent et tise learneil
Rent dlue, May' 180 ................. £ ta 0 jutige of tise count' court vithout toming mbt confliet vil tise

1868 Paii WiliamWeo,,...............~> ; opinion expresseti by tise Court et Queen' Beach te Lamb) v. Ward]BU.Pal Wilia Wod ...... ........ ..... 3.0 aL, 18 Q. B. Ui. C. 84>4.1839. 1, B. Eneltis,........................ 7 10 0 It is tise more %aocal, ce poll as the mort convesiient, practice

£16 0 0 wbereaà question of 1ev bau been Jecided by a court of tuo-erdinato
At tse rial Saue' Dicsou ~.jariedicuion, te lt-est tisat dee'sion as a binding aucisority ansi il

At hetrilsauelDikso, hedefeudant, va 8ie n abail bé reversed by a isigiser ttibana. This practice, isowever. is
exaueti by lKr. lieUler. on bebaif of tsepis.itit andt teet tisat subject te e .,eptions. Ja Jfenderum Y. .lleLcan, 36 C. C. Q. B.

tise due-bili produceti made by Wood, ou bis beisag, is correct, G30>, lte Ceurteof Qaeees Beachs expreased tir regret tist tisey
aise tise misanst> tinte. couid Dot cocr in smne o! tise opinions expresset by tiss ourt

On cross-exalnation b! 1Mr. Dennistovis, tise foiiewing quietion; in Ilenderson v. ifcLess, 8 U5. C. C. P. 42; se in Zoynoïdi .
vas aulteti and objecied te by Iêr. Weller as inadmuissible: 1 lerrus 3 C. B. N. S. at p. 289, Cockbau, C. J., obeertea Ilif cr

Wbetiser tise detcedaat made any other peyment titan thse pal'-, decision coula bc taisen te a Court of Errer, we csoisît tl bound
ment endorsed on thse due-bsill?" Thsis question vas alto ced b>' by tisa caue" (one wvicisi lie d referred tel Il a a p edent"l

%Lse learneti jndge vits leeve fur thse plizintiff te Moe" alpinst tise but lie adds, - doubiug visetier tise record o4uiti be frae ta «ec
verdict, and i th ie questiont abould ibe fousnd inaproper, anti no se rais tise peint, andi eeeiog tisaI it is one of a cluas vtis ru*ly
etiser evidents ofeéret b>' tise defendant Pt tise paymuts ppoken te finds its vey ine a Court et Errer, we tsinis we ougist te deal vitis
by ii, thse verdict cisould b. amendeti by'adn tise %Mount; tise case as one io visici tiser. is Ibo appleai, andi act upe Our oves
epekeû te andi preveti b> tise tefedtict atlone, 10 tise pinfsjtge." lu one respect tisese verdi eppl exactly le tis
verict present case. Tiser. isane appeal front out decision. We are et-

Te tise buet of "'y recotlectioni 1 paiti tise plaintiff $30 cu tise ting as a Court et Appeai te visich tse appellant, bating & rigbt
due-bill; 1 pasi Reynolds for him. 11. vas net iecindeti in tise set- te go Ie cilLer of Ibse perior courts lof commen lev, bas elettv
tiement; 1 pesd bin $3, $, or .$10, andi $,l as digèerent times en te app>' for a reviev of tise jutigient o! tise court belote.

lisant>' hiC. ~I ams fuît>' clive t tise "nov ecs ta may arise front
Tise learneti jutige directeti tise jury te Sudt for' tise platif vwit- oppiscg jutiguts being renderiedin tise tore courts ou tbis que».

eut rtference te ausount but te inforua lisecourt 5ev muchs vas te taon, tise greeter, becaus thse peint is one tisat mc>' trequeni>
be dedacteti os Mr. Dickson'a statement arise st "u prtas W. cen ouI>' '-ope tisI eilher a decisien of

Tise ju-y founti a verdict fer tise pwauitf for $68, leavinlg $48 tise Caeta ppei, ors, derlaratioa of tise legWsature vill speedly
struck off on a&=ont of lise allevance e! Dickssusa testimon>'. ýremoetiem. Bot Idie »Ctpereive o vils grounti vo en vis-

On iseLr, da e te» e tie ittng n lruof isecouit 1 bold trois tisis pat> tise expression et tise conclusions aeh"isc
court ef tise uuited catien o! Perterboroghi snd Victoria, eîr. tee have arive
Weiier, purounat te lrýee referçeti, moveti fort aie nisi. to, isici A vry feteyearc bock ivîtuesses vero blid tebe inoempelent te
cau-. vas asetn b>' %I<r. D)ennastovu. andt tise court gare tise foi-, testit>' fer ausy o! tise, follovinig ceuses -vant o! uodersanciag-
Rewing jutigmeut ý 1The question in titis matter ii visetiser tise 'wars of religious beeiif-for iufamy ta cicraer, or- for intere4
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It vus moreover considered a privilege of parties to a suit tisat 1 deciîling DUl doubtfal poings srie; Dgon tise construction of the new
tisey might refuse ta give evidence, and a disqualification of, tist enactinent.
tbey were tiot pertnitted tu zwear in their owmî t.îvour 1 tlîînk the former ie thse truc point cf vicw fromt wlîch ta

The tiret change au tisese rtepects lis le iI Upps'r Canaisa wvis exitinio tisis qtietuhîî, and to ii5cCitaiii tic truc iîîeuning of tise
by p.ssîmg tise Statute, 12 Viec., Ch. 70. wicl tollowing tise tîtibli lizutigg u-et hy tIse It-gîslature. Thse ri-asuu of this latw 1 tuku
stags, 6 & 7 Vie., ch 85s, enacted théat un person uffered as a tu be gý-ueriil, tu remove olbstructiolim tu tise eîîquiry afier trulli,

vîttesa s.iould ho excludetd by reason of incîpsmcity front crime or arisîing irons ilîcaptcîties created by loi. 1 take the exceptiont,
incerest irons gîving evidence. but on tbis rule à proviso was en- tise exclubion of certain persons iront being vitisesses to he specinl,
grafted ron~tainiîîg tomte exceptions, nagnely. any party ta son action, and tu be couiiidered neceaaary froïn apprmelîeussou of miscbief tisat
suit, or pr.sceeding iîsdividually nanscd in tise record, atsy lessor of cîigbt resuit froun ail 1owitsg parties ta intitute or defeud actioîns iii
thse plaitiif or tenant or premîses sougisi tu be recovered in eject- ima reliance un themir own outis ta !§u>tiin tisir eide af tise que-toun
ment, the landiord or ot'îer pereon in vis rigisi a defendajîit in A5nd 1 apprcbend that where tIse generai resn of tise law is lisnitoýd
replevin made cognizance, any persan in whose immuediate or by auny :pcciisl cxception, imucli exception ball not prevuil or-r theo
individuel behaif any action vas brougisi or defeuded wilully or iu gencral reàson a,îy (mrtber thon a strict in»Zerpretation ofi thes
part or the buabsuad or wiue of auch pnsriiea resepecti re>y. I >înguige use> hé creuaig it wMi waîrrant, aud a f&rtlitat ùms

Thse 14 &L 15 Viecoh. 66, repeiîied Iiis provisa, maiing tise only laisgusîge af thse exception sisal! uot bu esslarged by construction to
exception, tisai no msrried vaman bhould b. alloved an A coumpe- overrule tbe general reason.
tent wigiie!ý in any civil procceding for or againt her isusb&aid As I read Ibiis act 1 find tisree thirigs
Both thse acts ver. repenled by ]tt Vic., ch. 17 ; atter tIse 1 i. An express removai of aIl inrapacity ho give evîdence arising
latter of tisem had been in force a litile more tisan 14 rnontiss. froint crime or fronî interebt.
Disring that tinte it certaimdj vos funnd that perjury vaq coin- 2ed. An exception ta tise renkovai of incapacity.
mitted ta an alarmung exteni by parties ta suite, visa offîured 'Jrd. An exceptiaon to tisat exception.
thiseales as vit.eses iii tîmeir ovri beliaif under its t-ruvl>inn..
It va- very probmblé tise shock fels by jmsdges and jnrors on iscrir- I necd say nothing on the irst point, for natlsing con be moire

ing he ppo«it parieýin ca s n:.Le tie mo-t contradictary explicît thîn tIse liriguige of the tirst section, wubici la cotiruîcd

and irreconcilable igttementa un oitih as witnese-e,, r:îther tIsnsan aplificd by the seconid.
any incresed dstliculty experienced in comniug ta a decieion, tIsai l'ie exception is contîinel in s:ection tlîree, and is exprcssed
made a change in the lav vcry generally desîrcîl. M hetiser aftcr vitis iqu:tl cicîtrnes9. Iollows aimai verbisti it a bimilar pis>-
a lonsrer trial ofi thu lav. the cril expenenceti vuuld hî.ve mâteri- výion ii Lord Denman's act, 6 àn-1 7 Vie., ch. 85.
ally diiiiisised. an-1 thse resuit have been, as in England, a con- Tise tbird section Alsa cantains tise pravision vbich gives rise t.~
viction oi tise advtutage of reînovimîg every dibqu-ilitication tn give thse coutroversy, 'tnd vsicis 1 trent as excepting sowetising frons
euudence in civil csses nrisiag freinî crimîe or intereàt, 1 do not thc operatian of tise formner exception. TIse former selects certain
profes ta say ; ne bave ta des] wits the iîîw as contniiid iii *...' classes of persan, out o. thunse visa by tile firut section of tise act
etêttute, whics lias been re-cnacisd in tise Consolidiated Statrceà of are made cosspeteut witnesses, ssud Jeclares iîsose clauses ta lie
Upper Canada, ch. 32. and ta wljicis 1 nov refer. auonipeteat. Tise lutter utsder drfiued circumstances agitîn

IIy section ibree tIhe provisions of tise tir-t statute, 12 Vie., are rensov, s Alit imcmpetency. In otber words, under sections one
re-enacted tisai no person offered as a vitness -hall be excluded aud t, a, ail persans, including partie to -uite, are enabicd to givo
fram gi'.irig cri Icice by rza-on of incapacity aribirlg irons crime evidetice. Tise tiret part of section three, excepts parties ta suite,
or interent ; but (tiy sec 4.) every persan eo offered shall be ansong atisers, fram tise operatun ai sections aose and tva, and
sdiited and compellable ta xive evidence on oatis, &c., tha" then imnmedit*ly provides tbat any party ta a suit niay be calleti
taking avay tise privilege of refusing as wel as tise diequslîficatian aud exausiied as a wituess at the iuýtance of tise apposite p.erty.
ta give evidence. arieing irons intter-t in the motter under trial,' If sa called lie becons at once a -persan offered as a vitnes!i,"
or thit lie isad beco previuly culs icted af a crime or affence. under tise firbt section, na langer exclnsîed l-y încgpitcity irrn
Section fit. declatres that tise sct bsahl fot renîler campetenio interest, PnI unler the eecond section lic in ta lie admitted, and le
sutharîse or cozspel any party ta tise suit individiially Damed -u co.npellable to give evidence an oathl or solemn affirns tion." 1
tise record. or any ctaiîmnî or tenant ai premises uansed in ej.ct- am uti:àb!e ta put au, otiser cunstruction un tise words, a t tise
ment, or ttse lai-diord or otiser persa)n in whose right any defeudauit lu.tance af the opposite party," thoan this. thiat; tkey remove tIse
ini replevin malles cagniz4nce, or any persan iu visase immzediate prevenion just crented tu exanhining as a wiuîîss, il party ta tise
or individual betialf au, actin nbay be brought ne' deiessded, or 1sut, prssvided tise opposite Party ville it. Tise exception tisat a
the bu..band or vife ai sny sucb psrty tuise callel au a vritne.sq in in -isall îîot lic oficred as a v"ue-s ta prove hi% own case i.4 up-
isehiof such party, «Iss btesch party ayin lan civi-sl proceeding held, bat his oppanent is empovered ta cl i hm. 1 tîîink lise
bsi c-Ud and exasasued air a rsiest ini ass*y test or azction aI the in- yards use> amaunit ta tbis: every plaintiff nay caîl tise defendant,
tvae« of MAs opposite party ; but Ibis dace nat extend to tise vire and every defendant usay caîl the plaintif., as a wtess in tise
of tht part, ta an suit or praceeding named in tise record, cause. If the legaiatare meant to limit sucti calling to the giving

It i upais the construction of the few vorde above qnotcdl that jprol f in support of tise case af tise party b, vliam le ailed, but
thse deeiision has been given whichis j nov appeaied tram. Tise Dsot ga give evidence ta the eame extent that every otlier vitne!se
learned judge bau hld. contrary, s e @&y&, ta hie own impression. tà required te do, 1 ismnk they vould have been careful ta express
ansd in defevenSc to the case oi Loamb v. Word, that the defendant tisai intention in yards more suitable tisaD that ho may be calletl
visa vas called as a vitness by thse plaintiff, lu order ta prove his and examnred as a iwîtaest." Tisey have tnot even ssid tisat ise may
owu signature. vas not a vitnems for aIl purposes, and could mot lie called and examined for or is libalJ of tise opposite pnrty, iron
be cross-exausiued by bie ova cauusci tu prove tisai he hsd sabre- visicl it migisi le reasouably inferred that tise examinatimîn wast tl
quentiy paid a soin ai money in part u'atifaction and dîscisarge ai lie ltnsited ta thoqe subjecte resspectiag visic the party calimg bis
the. promise ta psy cantaiued in tise instrument hie proved. J ad exansined hlm. Ile le called as a vitotesi and sa far as thse

Ia construing au &et ai parliassent it is impossible to deny that agnage used goei, tIsere is no distinction niade betweeu hlm and
aur judgments art airect.d and guided according ta thse stand Poi-nt sio7 othet witnetçes calle> and examined in thse cause.
froms vlich vie contempiale its provisions. It is orne thing to 1 do nat thinit therefore tisai the acre yards ai the sltat
regard ibis met as baises upon the primsoiple tisai the atainmnt ai warrant an, other limitation un hie; testimony tissu that which
tsuh suld not @abjecto tcerta" exceptions, be impeded b, inca- vouls! apply tIl jitneeses. But iesving thse question ai strict
pacities ceeated by law, but glial; the fallest information as to thse canstructian. i have ni- heenl able ho satisi, myseIf tisai there
facis in issue sbomsld lie laid before those via ame ta decide Open exitite alaunde encis an abjection ta tise fuil exaimînaian aisl party
thein. vio "bauld exercise their judgment an thse credit ai the vit- itu tht cause vbinl made a vitnrse ai tise inîtance il' tise opposite
nesses, ansd tise truis aitseïir ttmossy. Iis anotherho viev stas-! party. tIsai tise proposesi limitation angisi if possible ta o éapie!,
an innovation upon au aid estabished roie, wbîch rule l. utill ta in otiser yards, ibatveonglit to assume tisai tisis vas tise intention
prevait uolsere net absolutely changcd, and is ta be tise guide for* of thse legislature ins passing thse net.
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The objection in twuold as urged fur the respondent Isn. That in the cause, riz ,that if a plaintilf cafl a witneiss to prove lte
a parly i4 flot ta be bpîîeved when bu ovears nything on lais aveu rimpleet tact conncctelj witli li4 case, the defend&nt ln nt. liberty
bebait, or 2ud , Iliat if a party wli' de4ires ta examine bis oppo- ta cross-examine bain on every issue, andl Iy putting ieadiug quca-
cient as a witaiess for soine particuiîr oaject, by cakling hinm mairkes tioris ta establîsh, if lie can, liii entire defence."
fliat appbanrit a gulaural witness in the ciàuse, ne oue wall ruu tlina l the United State-4 a diafferent rnis prevails in maay of the
risk, sud au the satute wili be made ai deuil letter. States, and there 1,a niarty bas no rigbit ta (ros-exitmine à witnes

As to the firet alternative, it canhiot be denied but that there aire except as te lactia n' circutastances connected vrita anatters ëtated
ien unprincipied enough te brîing uujust actions and ta set uja 'in bis direct examinatios, andI if le wimiies te examsine hlmi as ta
unjust detences; men of whom it migisi vell be feared, that t.0 other Initters, hie moust do so tuy rinuamg tie w itmae' bis aven, an.)
nuaintain such sauts or defences they would (if legs! penalties 1 calling humn as eucli in tbe Subtcequent progre.qa of the cau@e." If
couid be evaded) swear f. alseiy thernselves or procure ailiers ta du the rule in thes American court% prea.:iled liere, vie aight with
eu. Sncb men are flot very lukely ta teil[ the trotb agniust tliem- mort prapriety be called upon ta decide in faivour of the plaintiff,
selves on an occa~sion when, if tlie trullh nppentrcd, tht'ir action or fur a he only exaniined thme defendant ns ta certain maitterte, the
defence nut rfait. Tis argument extunds to.the utter exclusion lutter could mot ina his cross-exniiintian give evidence ns ta alter
of parties tu a suit frein being witnesses. mntters en whicli he vars not exainned in chief: and if thie defen-

Tbe second alternative seeins to ras ta present a very ane-sided disnt desired ta gave eviletice in his owo f.LVOUr, hie WOaald lie Càlleil
view ofthIe question. By calling bis apportent as a witoues, the! (urter bis osto caue hiad been gone ialo) as a witnc-s for hibelf,
pirty affiris bis credibility. ( -'an bue lirit thmat affirmnce to '-ucb atnd bring a party ta tbe caus!e Ibis 'aon, Serin ta be coiatrary tu
matter5 Pis ay bu agasiast the interest of bis apparient, aad deny aur statute.
bis credmbility as ta sîl otlier matters in iltsue beivuen tbcnt ? or Iri, tiien, the rule vliich prerails ia Eaigland and Ireland, and
can lie admit hiscrelibiltty generally, and admîttumug is knowledge, wbîch 1 have alw-tyq undertsîaud ta bu in force bue ilq ta be acted
of the wbole trutb or thie mutters at issue between tisem, iaasist thîui, upon, if the defeaudant vas a witaess ln thîe cause, h. aniglut, on
liu shaîl unly tull part oPf tbe trutu, uauuely, that whicb tbe party I cruei-cxaniinat.on, bu called upon ta etate ail lie kuew about the
calling hait dusires, but shaîl tell no more, because thîe atatute marIers in dispute lietwuen the parties, as weil wluat was favour-
does flot ouake hum computent ta bu calied as a wituess in bis owvo able ta hiinelt as what via unfavouratîle.
bbuat ? 1 cao understand an interested party conteuding fur bncb Thie sehole question revalres itqelf inta tbi-, is a psrty ta a cause
an argument to establibb that the exceptionîs ln thes third buctioa wbcn called by bis apparient, a computent tritrmeu in that cause ?
are at variance wiîh the principles advanced in thîe preamble to or is bu only tlien ta anaver certain quebtions and be crossi-
tbe 16 Vic. ; but 1 cannaI imiaginie that sncb a construction is4 con- cxaminud as ta the matters arising ont of bucli questions ?
oistelut witb these wordê, IlWhereas the enquiry after trulli ini Wituoîut reterence tu the abject of the statnte 16 Vie , ch. 19,
courts ofjnstice is nften nb-tructed by incapncitirqscreated by law, :Cou Stat. U. C., ch. 32, or any argument-s deducîble froîn the
and se mu de8irable thatffui? î'.formnotioii ai Io tlae*&ets in assise sJhoui,! wordinig of tbe various sections of that act applicable ta the point
4bu la:d bpfcre the pertoids ra arc appc.inted ta decnde is;on them. «adin dispute ta which I shall refer prcsuntly, let us sue why the
thia liuch per3oni aaould uZrrîse ihrir judgment on the crrdi of thje defendamit can prauperly bu treated differemitly front any other wit-
irin esses adduced, and on the truth ofiheir re înm. nes. The outh lbu takes is is saine as tliat administered ta an

It is adro'tîed, that, proridud the cross cxamnitinm of a part),> ordinary witoues, sud by it bu is bonnd ta Il depose thse whole
called as a wutness as confined ta the subject matter of bis interro- l rnth, sa lIant bu is not ta conceai any part of what bu knows
galion in chief, it is ta bu sul.ject ta no allier limitation. The' wbutber intt.rrogated parîiculur!y ta tbat point or not."-S Black-
practical value of the limitation ciainied wiii depend an !uany ln- stone's Coin. 1.72.
stances on tbe astutenuss ufth wb itness, wbo insy contrive «o a 1, <'an lie, wibh propriety, and in view of bis cath, rerrain front
shape bis aaswers as ta blend together tbe facts which ha desires stating the wbole trurlu on the issue joined between the parties
ta advance in bis owa bebsît, witb thonu whic traite against hi .n, axerely becanae such statements may bu favourablu ta hianself? la
sud ta wbicb exanuination la chiet ;s directed, jupt a an e quaîy ft <'id forta of answurs ta a blill in Cbancery, or ta interrogittories
dratman wiii sa frame an ansver, tinat it wiii bu difficaîlst for tLe undur tLe Commou Law r'codure Act, the party avare ta the
plaitil!f ta rend a passage la ispport of the bill. withoul aiso truth or the answers. and bis apportent rend thein as evidence
rcadiag sonueîbing wbicb sustaina the defuace. But it ueista ume 1 gaflt bitaior flt, as bu pleauel. Batwblert % iitausa ita aîîd
a bail practice for the abtaininent of trutb, ta make the admission in open court bis answurs ta questions if pertinert ta the issues
of tbe proof of important facta la any degree dependent upon the are evideace la thse cause wbether the party caliing bita visbes ta
ingenuîty with wbich answers ta ioterragatories cao bu framed, and make thena evidence or mlot.
it is flot tbeoreîically, at least, made bettes by compelling a party As the law formerly stood if a defendant cousesutedl ta give
tu anavurjust Sa much ai it suite tlue interests of bis apportent toa evidence la a cause vben called b>- the oppogite part>-, antd the
atk, and preventing Lim froin stating independent facta4 wbich wili other defendants aisa consented, ha vas a gond witness. HIe vas

Uhew the hole ut, 1anm oft obiago buat tha rt. taaF i not a computent witness if tunderud for himstîf andi co-defendants,
Upoathevhol, Iau o opmioatha if pai>- a asui land bue vas mot compeiiable ta gire evidence agaiflat hinsself, but

cal!ud and examuined as a wîtuess at the instance of the opposite if bu consunted ta bu examinel, bu vas tben an aimisable vîtnesq.
part>-, bu btands on the saine footing ansany other vritnes in the! The moment bu vans an adaulasable vituesq, I do mot sue bolt aL.>
cause as ta computene>-, that bis incapacîty by ruason of inlterest teidence that bu migbt give, pertinent of course, ta tIhe issue.
is mot partially, but vboily removed, and, bis crudîbilit- must bu could bu exclnded froin tbe consideration of the jury. That the
luIt ta tht jury. evidence bu gives is favourahie ta himscîf miglut bu urged ta the.

Ae a coaseqauence, 1 tbink Ibis appeal sluould bu aîiowed, and jury as a ground for oat*placiag t00 much relimncu upoa it, but 1
that tbe raie allowing the plaintiff ta increase the verdict resuderud caniiot sue that it woatd justif>- a court in rejecting it.
for hum at the trial pursuant ta leave ruserved shoulti bu discharged The change of theIa lai relation lbe uAdmissibility of vitnessea
iu the court bulav withoul costs. !ad parties ta nuits la Englanti ta give testi nony, wha were

Ricuaas. J.-In tiais matter this court is the tribunal oftheO foiastnly exc.l ued on tht grounti of interes, vwu nua doubt caused
last resort ta the parties, and the>- are bonnd b>- onr deci-tion by the adoption in a great measure b- tbhe legialature, of the sieurs
withotat an>- furîhur right of appu:ui. We are therefore prcperiy 1of Mr. Benthiam, proponnded in bis work on thse Ratiouale of Jucla-
asked ta deciill this case according ta the views hulti by this court, 'rial Fridenie. The wbole change prooeeds on the broad gronnd
motwithstaading the Court of Quecn'a Beach, a conrt of ca-ordinale tbal all persan@,, parties ta th. Suit or othervise, who cau give
jurmadiction, nuay bave deciduti the peint raised difuruly froua information se ta the tacts on vbich thse court andi jur vish t0 be
vlal vu bha1i. informed may be sworu andi exarineti; andti Iat ail thoste facts

vas wuot &knied inii agument b.fore ult, noviLi su I aare tisaI uhiclu vure !or-Merly conu'sidem vaffiC7int ta e1luas thes svleuea
bIstre is an>- intention of daîputing tht propo-ition. flimni the rule oani the grounti n? ilerelgt vere te bu taken int consideration by
laid dowa by Ile. Taylor in bis work on esidence la the correct Ithe court and jury la judoring of the credîhilit>- of lbe vitneseit.
oneu (vol. '2, p. 1116, sec. 1289,) a pplied ta au ardinary vitss la thit viev the English stabute.j froua tiuae ta tiens were peasseti,
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eacb subsequent enactment limiting the exceptions b, vhicb imunie, cansiders him disqualified by interest, front giling a fair
evidence vas exoînded, so Ibat nov lni alniost ail arits the parties! narrative ta the jury of niatters posslbly fuit, knowa only ta him-
litigant may pive evidence in thi own flaveur, sand bis bave been self, suid deents it a lesqer evii te rest their decision on testimony
frrin tinîsta tures brouglit before parliamnat ta exteaad the @ame that ay balanîce ita want of direcîiss byjus pomsitaiy superior
principle to a certain chias of isdicttle offence-q, su as ta permiL creliility. 1 %top not ta question the idin of the law, but
the. dleendants t0 b. sworn an timeir own defence. accept il ais it i.. It can htave no otiier logicai foutadation timan

The preamble ta aur statute of 16 Vie , ch. 19, cleariy rt-feri ta vaut of failhli huanan nature whit trullh dos not square with
th. obstruction interposed Iin courts of justice ta oquiries after intorest. Grîinted lais good failli, the mni wba positively Lnows
trutbi by incopacotaca oreated by lav, and staits tbat il; vas desirabte the facto of a dispused point, muet bc the proper mediumi tu rellert
that full information as ta the facts in issue shoutd be laid before thora in their clenreât light un tiiose wba mnuât accept lias. us tho
the persans appointed ta decide upon theni, and tbat such persans i>asis of decîsion.
sbouldi exercuse their judgnaent on the credit of the witaiesses The law declines ta risk the enquiry ou the fidelity of the inter-
adduced, and on the truthi of their testimony. The liret section of ested litigauit. The opponent, bowever, for ressens satisfactory ta
the acî providea that no persan offered as a witntess shall b. ex- iiniei, presents bini ta court and jury as vorthy of credetace for
cladei by incapacity froan in'ýerest front givlng evidence an bbe hi#s purpases. To my mind the couclusion iis irreîititible that the
trial of any issue joined ln any court, or before sny judge, jury, oppoalent once offérug hies as a faithwortby witosas ou any paint
&c , but that every persan su offered. may and t-hiah ac admiuttedl invol ved in tb - triai, at once remouves ait incamlietenc:y trom. sup-
and rompellable ta gise evidence on oath notwithstanding that poset i nability ta sacrifice interest ta truth, and thàt b. farthwilh
sucb portian aay bave an interest in the. eient of the trial of 5aiy becoines vaut nîcrely s comapeitable, but mlia a tharcughy conipeteot
issue or of the suit in wiîica hoe is offereil as a vitne4s. wiaieës for cvery purpose on ail the facte then in issue in the

This section thus far seenus to nme in broad coanprelieusive terni* cause, howver diverse and distinct raay be the ibsues ta be dis-
ta remie sil mncopicu'a from interest frain any one vita nigbt give poseti af.
evidence; liant wus the gratindi of exclusion formerly ns applicable 1 arn willing ta accept the illustration offered in thc court from
ta a party ubo offereti ta bc sworai on bis ovai bebalf. lie vas whicb 1 bave the eaisfortune ta elîffer, and ta bolti that if in the
not cotopellabte te giv. evidence agaînest hi«eîf, andtIhe section saine suit anc issue be as ta the. executian af a bond, and the tather
vithout the provisoa seeme- ta contempiate that bie naiebt be coin- as ta a charge ai siander, and the plaintiff avail liimsif of bais
Pellabte ta gave evideoce; vits the prosîao, tis point la beyond a undoubted tight to =&kt. defendaist N comptilable WSitneff te dis-
doutai. prave the pieu. of naon est facitum, hoe tbereby remoses ail objection

The prasiqo, se 1 rend it, vas nlot inteaided ta gise any addîtional ta bis adversary as a campetent, witaiess ta prove or dieprovc aaiy
rigbt ta an, party, but rallier ta control the bradt pavers wbici fact connected i wtb tbe other issues as ta slauder or otiier disputud
vers previausly given in lias clause. It in effect deciuires thst the miatter.
net shall not anthorise or permit an, part, ta a suit individually 1 thiuk a part, to a 'suit is neccssarily eitber a competent or an
ssied in the record tlbe tcalled as a atianes on behoif of eue/ partie, ancompetent, witness ta ail the nanîters iuvolved in any one trial as

but sire/ party moay in an, civil procceding% fie called aand examined a whole, aud liat bis incompeteaicy once reniaveti for aay purpoae
usc a watvets in any suit or action ai the instance of the opposite is galle ;a ta ail.

Party.No separation af competency as ta parts cf the matters ta be
1 tbia tIbe latter part of the proviso as Teferred ta ahove ar trieil le intelligible ta my mind. alar can it, le, 1 thitik, te a jury

nishes a stroaig, if not a conclusive, argument as ta the nicaniog af anxioua ta have the trulli fratu the surest and iuost reliable sources.
the legistature. Itaes nlot say that a pnrty niay cati bis oppanent But for the jutigment ai tb. anajority of the Court of Qucen's
as a vitsase for lainseif; if it hsd il; night b.e contended (tbaagh lit cla, wtaîcb imakes me pause long in maturîng my opinion, I
1 doubt if succeuaaliy) that the vitrions could oni, gise evîdence would entertain no sbadow of doubt an tis paint.
for the party wbo calicd bin, and that bie couldi not give evidence 1 tbink v. must allow the appeai, as aur decision iq final.
for buieelf. But franied as it nov is, the section merely provities Per Cur.-Appcisl confirmed.
that a Party aa bo ezarsaaaed as a wilsnest ah tbe io-tance of lais _____________

oppounat, there is nothîig in it, or in the general principles ai mvw
ta say tbat a vitness may not b. examineti on any matter pertinent CBA'MBERS.
t. ahe issue after lie bas been sworna in bhe cause.

To conclude oni vicw of the mtaitt as applicable te the point (1&tiPrtd by Rosant A. Raamios., %aq., Bam4ueret-Laas)
under discussion amounts briefly te tbis. By its pravisions aIl WHIaZ ST AL. V. 131112.
Persens, viiether parties ta a cause or nlot, may lie caiied as vit-
nesses and gise evidence. but a part, ta the cause cannot b.e sncb Rale for oeas of Uce day-Prom asSai offlo Io be <asued- IVAro dpfeadaug eaitWed

ta oEs fi the day.
vitness unions calied by bis opponent. »[Id-1. Thbat ud., se. 225 or tbe C. L P Act autbohlaag a rois for cars or

When a vitnus 15once placeti in the box I see Do reisaon vii the. dxy fahst' drawn np on af5da.lt*«Ishoat rnanti"a msad. la Court, tiii the.
hie nia, Dot give the jury ait tbe infarmsation hi% bas auare te gise rul.a aJoid h. drawa op lu tii. principal ure ot Toronto.
toucbing tbe matters in question in the suit Thse view tai:e b Thot telyl Ci-rita or the Cýruma bave, Do j.wer nder the ilOtb ]Rule or

e Practios te tapas riirs for conte of the dis'.
liîr. Ta>lor lin continuation oif the. passage already quoted front, 3.Tisa he.,e saauin ta S4 on lot bi, lo'a pt& tutit«and,çsuiayaî
secina ta me Ia accord witii ubat I nov eoiatend for, hoe says bab ia nlg pret oaunsti 9wr plsatiff watss h. ja ut r.ad. sudI engap for

"Wb. itvasreqisi. tht te absîutil, tongi fot lasnom- tk ont Pat.. ie sa rSsdj. anad plainuig nt beint asai tii. cause ta @tauck
Who itwu equsit tat he iub3tatia, houh nt te 0ont o? tia. duacitet defrunatt te saititsai tu bis coos of iii. day.

mnal party, in the cau-e should b. calleti bis adserssr for the sue (Jaty 1,10.
of formai proof anti, il vaLs beld batl he vas thereby made a vit - The record in Ibis case vas eaiîered for tiiai at bbe lant, asmizes
pesa 'or ail purposes, and niigbt b. cross-examineal ta the viiolefotecntfWntohbfr rJuieRiads

caus.." Be rfer taMorqa s Brdges 2 tarie Rp. i4, On the last day of the Assizes, the learncd Jndge rend over the
vhîcb bears ont the doctrine satated, and ta K. v. Jtsrpi.1 , 1 Arn, naines of the uantriedl cases, lu open court, and sakeal if tic par-
Mac & Og. 206, vbicb laut autbarity 1 bave not yet zcozo. ties vetre ready in any of theni.

1 amn dleail of opinion that the plaintif, in tii. cms before us, Whou tbis cause vas called on, the. conosel for plainatiff and
Isasing called thse defendant nid h.e baving prosed p$tYmcnti ta the defeaidant vert both proet. Tii. counsel for plaintiff said hoi
satisfaction of the, jury ta the amouant of £12, that the mile allow- vas flot ready, bot the counsel for defendant salal ho vas ready.
tiat muin ta b.e added ta tii. verdict found by tb. jury in the court Plaintiff net bciaig ready, tic cause vas atriack ont of the. dacket.
b.lov ougiit flot te b.e aitoved ta stand, andl that this appeal sboulaij Aftervards, an '28tb May lust, defendant canseai a rule for conte
b. allowed, and the rbauj i the court below abouli b. dis- ai tiie day to bce issuet roms the office ai the. Deputy Cierk of the.
chargei- Crown ah Hamilton. The ruie, vhicba vas signeai hy the Deputy

HaaAar, J.-I viela ta rest my decision of Ibis point on tii. Cicrk of the Crevai, vas in the usual fera, ffirccting that --the
breadest groundi. A party ta a suit in net a comiptent vituess in cens vben taxed shall b. paiti by the plaintiff, if il; saîal appear
bis ova belbalf, andl mertly on bis ovn motion. Our iaw, 1 pre- ta the Master that conta ougbt ta b. psld."'
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Botit parties attendid the Dep.aly Clerk of the Crave under titis
rois, and lie, titinking that defendant saldh bave usked fur a
nonsuil, refused to tai auy cents wliatever I., dafoisdant under tias
rois.

Defendant then. on 2lst June lst, iýwued a idei in lte usual
formn for envie of lits day. froie lthe principal office in Toronto.
Platintitf atlended the Niaster, and objected to lte Nla.,4ter tuming
any cool@ to lthe defandant, on the grouad tt the former rais fur
te mmne purpoe having bren lstued ant! adljudicated tapon, lthe

setiond rois was irregular; wbich objection the Master over, uled.
Plitintiff tben oljecied tat under the circumstances of the. case
defotadant vas flot entitlsii lt aiiy costa witîcer. Tihe Master
taled tbat defertdant. was entitled te the cos of tiie daty, andi
taxed tem under tite raie.

Jackron oblained a nanmmrons on the defendant te show cause
vit he rois for coste of te day issusti 'rom lbe principal office
in Toronto, andi the titiation of cogla thersunder, andi ai prodeeti-
Jugé subsequent titereto, miîould not be set aside; or wby ail pro.
cssîings ou te i-ate 8bldh fot b. stayedtl l terni, on the gruod
luit lte rute vas irregularly ised aifier a role Lad been is.4ur
front lte office of lte Deputy Clark of the. Crowu et Hiltatont, fûr
lthe saume reaQon andi purpase andi tu ltae aime affect, as tae rute
sought tloba set aside, and ths Deputy Clet k of ths Crovu decidedt
lapon hearing lte parties ltat defandant vas not aotitlad tu coïts;
andi on the groond titat, under the circuwsîances of tLe case,
defendattt vas flot entitedti 1 any cens of the day whitevar
agginst plaintifs.

hlarriion aboeet cao.e, and contendeti tt te i-oie sougit ta
be set aside was regutarly issusd, and taI defendant, vas autitted
te lte coets of thes day. lie refarred to Consol. Stt. U. C., cap.
22, sec. 225 ; Rule l'i. 120; fiear. C. L. P. A. 646; Morgan00 v. Fer-
ujbaogh, 1l Ex. 205; Seoi v. Croithwvaite, 6 U. C. L. J. 151.

Jacksons, contra. contended thba the second i-tle was irregolar,
antd ta as defendant faileti ta non..olî piainîlife- ho vas mol anti-
led t0 coïts of the day. île alsn referrad t0 Morgana v. Fcrny-
bowih, as a-eportad in 1 L. J. N. S. 374.

Bus, J.-lî appears te me, under the 2251h section of tite
C. L. P. Act, ltat a rois for coïts of the day bioui'i b. drawn up
in lthe principal office. Ths rois of court (No. 120) aultborizing
Depoîy Cierits of the Creva ta qiga raies, vers such raies as voile
vida bar roies, &o., befôire the statuts vas passetil Andi befèrs the
elatole vas passed. a rote for costs of thte day reqoireti to b.
aoied in court. The statut. aboli"hei te mnotion, bot leaves te

rois ta h. issueti by tte Master. The caue vas properly disposed
of b7 lte Master. Thtis sommons mont h. disctargei vih cens.

Sumnions discitargeti witi conte.

PRACTICE COURT.

LATTAà v. WALLBDIIG.

.Swavl-&eUang agde.-Erfamu.g kCd.ulk-ùe of Use
esadeac

JIsId-1. That ltaé Court will rot net aaId. au avari on lte gi-ond of mlgtake,
unIfl lise. mlte lie adnhltteid or e<I-ar.

2. rhat se saiant viii ouiy ho retorred Wok on tl. sain groutnda that would
fttn.eriy havejas.iltd lIa lwi.g mgc »uite.

3. 1 bat onder eh* cirmatnataîf of thin rae, the artatrato, a intifint lu allov.
log es a net off thsjudsuwnt of de-fondant agal,,tit tb. piautàff aud atiothar, a
arainst aby elai. that plaintfhad again.t dfendaat.

4. That the cours wool i vo nel tèmfe aither t01ae-d lb.ý h avart or reoi., il
bâcli, ouitheb grondn of lthe dliaorar> of nev *-ldn<a

(Sittina &(ter Euter Tern, St Vie.)
In Envier Tsiq 1aI, JIrliil obtained a rois cailli;g on thte de-

fendant t0 show cause why the avard in titis cause, bhould flot bo
set aide on lthe following groend-

1. Thal the arbitralor alioweti a judgment recovered ia te
County Court of Hstings, viteroin lte present defeadanst vas
plaintiff, and lte pi-esent plaintiff andi one Gilbtert Latta werts do-
fendants, ta foi-m te subject o! te sel off ini titis action.

2. Or vby thte avard ahould not be referreti bacik te lte arbitra-
toi- for re-consideralion, as ta lte item of $122 27 mentioned in
such avard. or lt.e item cbarging the plaintiff wiîh lte balance of
lte raid judgmnus or boath socb items, on te grenade lta the em
o! $122 27 vas flot a proper charge against thte plaintiff, ho having
retired tito note ont of lte defendaut bands andi paid te samo lt
him afier hbd tiake, lte saine up froint te latik, andi tiat lte

judgnent aforesaîid iras betveen différent parties titan those ini
titis action anti couii flot ho set off, anti then, for lit, lte balance
of jotigment vas improperly cliargeti ngaititt plaiettiff: tinat lthe
@nid auna of $122 27 and the ttnd judgment represrt te caet
deht, andl becauëte lthe awari wvts coalrary t0 evidence.

3. And hecause of the di.ncovery of nev evidence the note viticit
te defendant retireti, waith the soni of $122 27 nov being in
plaintiff's, bands, foonti aimces lthe arbitration eioseti, anti on tihe
grounti that lte ai-bit-ao- conaiders il ougit t0 b. referreti backt.

The arbitrator in a cci-tiftOt seti tint, in bis opinion, lte
mialter ahuloe agaiu openeti, becausa ho vas not sors tha te
judaient chargod ini the award motde against the plaintif., vas flot
itot baied on a debt idanlical wilt lte dereanes chteque mn-
tioneti in lthe averti (viz., $122 27): in otiter words, bis appris-
henioau titat lthe plaiutiff vas in te avaerti citarge ticie vitt lthe
aime liataility.

Affidavits were fileti on beltaif of the plaintiff, wilh a view of
liaeving flitntlite jiatigment andi lte $122 27 diti. in fact. represeul

lthe itîdehîscilnea arising out of the aime transaction and ougit not
bot lobe alloweti. Tii pliotif forîberr-teîed, tliaatheitdfcaund
a note viticit vas mialaid aI lte iie tif orioldtung lthe ai-bit-ilion,
wiîc wou<t aid naateriatly in establihiag lthe 51ev o! the caca
contaaaded for by bint.

ilarruson sbeweti cautte during lthe teri-, and contended ltaI as
ta lthe jodgment allovati by way of~ set off, vas recovereti in an
action tander oui- Proy. Stat., on a pronaisso-y note mnido by lthe
plaintiff and indotiseti by his brother, and the pliainliff's counsel
admitteti anti oiiented before ltse arbitrator, that l shoulti ho
nlovad as a set-off t0 te plaiaîif'sa daim for vitatever b:slance,
vîa, %lue on the. juoigment; ltaIt altitougit plaintiuf diti. itefore ths
arbitralor finfilly cloaseti u avanut, vitdrav hi. consent, yet as thte
deht was lthe datat of plaintif! %lone anti tefendant sveas lie iis in-
.<nlYi-it thte court wrould nlot set avide or i-e-fer bock lthe avard on
that grpund. As ta i-aiering hock lthe award te tite aritîtator on
lhe ground ofmistskenasîtollnving b.: S1i22 27 andi lthe bnlance
on the jutigmrnl, ite qumtted, tilet te Court vootti not, refer il
ittcit on the gronat of naistake, unleas il appeareti perfectly plâtin
titat titere vas a mistake. As ta lthe duscovery of new evidence,
ite suhmitted titat titis is soi-y vaarety ailoweti as a ground for
setting avide an averti. lie argoed litt lthe evidence givra before
lte erbîtrto- andi consi-lereti by iem foity ju-tilied lia. avard.
andi lta altitougt the arbitralor on iteing appliedti an d bld of
new evidence, might consider il des'rable t0 re-opon lthe cante, lta
sucit a pi-actie would he very inconvenient, and ltaI lthe Courts
itati aiways ruloti againtaî il lie aise contended, thît titis case
ougtt not ta ho referrsed bockt salons lte Courtlei prepared t et
acide lthe ava-t on the grouands vuggesited by lthe plaintiff. He
rcierret 1 Giena v. 0. T. R. Co. 2 U C. Pi-ao. IR. 877: Phtllips v.
Evans, 12 Ml. & W. 309; FulZie v. Fenwick. 8 C. B. 705; Farrell
v. Eaaiern Cousîmes Railîoay, 2 Ex. 844; Ozendes v. Cropper, 10
A. & E. 197; ),sga, v. l'oung, 16 C. B. 626; llogg v. Burges 2
H. A N 293; -,lodgkeacon v. Ferie, 8 C. B., N. S. 188; Bagaelly
li. Na!!d11lick, 4 L. T.. N. S. 245.

Jeldi, in unnving lthe rile absoînte, i-eferred ta Paieriton Y.
Ifowùaon, 2 U. C Q. J3. 139; ArntoldL Y. Bainbradge, 9 Es. 163.

Racvittns, J.-The notes of evidence hef6re te ai-bit-alor. anti
lte affidavits show cleaaiy ta lte quertion va% rais-d andi di@-
canard before lte aritlater, as ta vteter lte citeque or paymnt
of $122 27 andi tte jotigment vers really forlte sameindebtedness,
and lte arbitralor diti untionhledly decide against the plaintif.
Since lte autard, plaintiff bas discovereti a note not pa-oduced b.-
foi-o tia ari-bîrator, whicit. if ho btail protioced before lthe arbili-alor,
voulti bave strengîbened the visv ho preigeeI on ii. On titis
beîng broght t0 lte koodtge of te arbilralor, ho dors tant sity
as lte ari-ttaoi- diti in .Burnard v. Wainwright, 19 L. J. Q. B. 423
(S. C., 1 L M. & P. 455), ltat if te di*covereti documents haid
been pi-oduedi il woflti bave matei-ially affected lte decipion of tito
aittaoi-; but ltaIt ho je net sure itis tiecivion la rigitt, andi for
ltat i-oson lte cam ought tu bo referreti bockt.

The liter cases ce-îuinly do flot arient t0 favor te view of mollir.5
sids or referrîng bazk a molter ta an ati-bia-aoi as-en wion ltse
mistake is ciearly sitevo, but in titis case bot parties do mol
admit a mistait; lte plaintif! endeavrors t0 show that thon s laa
tutalake, vislit e tiefendastt poltive.iy denies it. Tite case o!

1881.]
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Pkilipp# v. Evans, 12 M. & W. 809, coatis quit. as stroeg as the Ivised that hoecau emiforce the. awarcl, andi plaintif considers that
oe uuvw uuder decision. Thcre the a'bierator Ladl omrnîted by isi- froin aeytLing that appears on th. face of it, Lie can legally ressiet
take ta notice tiie su et o£ 119 7j. 4d., acknowiedged ta bave be tiia paj-uit of the. inaunt thcreby direteJ ta be paisi, b, wili
leviesi by defeodezit on plaintiff'à gouda, andi the. athdavits statsid hitncpportunity of doing se wheu defendant uttempts ta
tîsat ou thj errer bcîmsg puiutesi out ta lie anbitratur, lie adtnitted eiiforc. the award agailiat bim.
ther. appearesi ta b. a mistake, andl regretted fie could mot rectify lu the. meantime, tiie rule niri wilI b.e discbarged wih oais.
it, Lis àauthority having expirsîd with tbe publication of the sasrd. PrCr-uedsbre ihces
11e rccomn ded tie parties ta consent ta the minater beiug egaleFrCs.Ruedshrat ibcci
brought befure hile, but the defendswt refuses! ta do sa. and th .
Court refussid toust aside the averti. [n referring ta all v.iuds RIBtRov.WEHSIO<T .,ALUTa OfONDim .
wherc the award vas set asiide (2 MN. & S. t%47) Relis, Baron, said
'Ui.rt it wau doue becztuse vim.iaut controversy a Misitake Ld ffld, Ist. Tbat aj¶,desrn ,1eliberately tmb.,, by the î,tmtntff &aant the defen-

beencomneittd b> sustrsctin ancsui frae ti. otier uunteî adiitnos la detsjtmb.r. 18b3. *Dli not bu opr..t %p en tise
beu omitýdb sbsratig n snifrntth thrirxtnd suud tat oertssa a,,. mw . ssvIesu vua fur piInulI'ajssdgmeaî.

of adding thora buth together andi awarding for the plaiettiff in- ru 1 TisaI tise pl.slutiftit it bis judjssîent may huwevtr r...ch tiso' ameta
atead of the defeniauit," amid Aldersami, Baron, abiservesi, 64If wL t-ith.,r lu equity or at muansue 1mw. (SitUap< ater E. T., 24 Vie.)
ver. ta enter jeta the. question of merits au affidavit-3, in ie cases
out cf ten it woulsi be argues! titre was saine miâtal'e." Biaron in Ililar>' Terne Bruce obtainesi a rote an behaif cf the plaintif,~
Pirk, in giviugjudgmaest said, referring ta Hall v. Lisnd8, I deo il je g on the defeedants ta show cause withie the first four deys
mot toean tu sa>' thal thse deci2ion of thie Court af Comnann Pleas 1 cf Eaater Terne i.> lb.th judgment rall ie this cause aulti mot lie
in tual caie vas eut correct, a il; vas founded ce Tacets which 1amended, by enabling the plaintif ta pra>' andi take judgement on
ofiewed a cier seistake, Lut 1 (tel extreinely unwillieg ta enlarge the. assets aditted in the. defeedaets' pies, &fier satisfasction af
tisaI rute, aitksugh v. esay posâibly de sanie injstaice in par- th ti. ortgages anti jiidginicste tiierein referres! ta, in addition ta
ticular cases. I tbimsk il botter la adiiere ta tLe prîniciple cf nsot jugielcf amuets quando amcderint, cr wii> the sais! judgmet
allowg awards ta b. set aside for mista]es, andi ta open a door shud et 0. net asade, andi the. plaintif allaveti ta repi>' ta saisi
ta enquire ino the. rmentt, ar V.e shall bave ta do on je alnsest 1 pieas, or ta tae such judgmcnts thercon as h.e eay b. asiviseti.
*Vary' eaue." A cep>' of the pleadings vas filedt on usovieg tic rate.

,%test of the. cases an tiie sebject of setting a"de amarils in The action vas comnmencet in 1858. Several p. imiaory notes
nuittke or improper fiadiug of arbitràstor, ver. referred ta for are set forth ini the declaration, and the. plaintif claims £1.200
llodyjkusac, v. Ferrie el ai. 3 C. B., N. S. 189, andi nothieg in idarnages. Tii. defendantis pleaded an the 20th April, I8BU, aetting
that case vould inc ta warrant tic extcndieg tiie mie as ta up jutigments recovereti agaiest the jetestate je hie lifetime, and
aettiusg abide this award, as coetendesi for b>' thc plaintif. It *B esrtgages made b>' im outstaeding for large amounts, and liaI
also au autharit>' ta biew ihat avards wiii oni>' be referreti Lnck they bad not aufficient gouda or ciatteis of intestate tomne jeta
au tii. Mme. groundu tisal vauls! formerni> bave juetitied their bcsng tbeir baudst ta satief>' the. saine. On thie 20th Septemeber, 1858.
set £@ide. tainif refr m- 'J defeedants' plea, takes judgmeet quando, and

1 amn mot prepared ilber t crfo ack or set aside the avenu, replies lands. There vas aise an affidavit filed b>' the plaintiffa'
an the gpanes! hhat thse arbtîraton bas msade a rmistelle je awardieg, !attorney'. lHe statettat judgmeet vas entereti »e the 27îii Sep-
as te the $1 '" 27 and! as ta Uic jusiget, belth jn favor cf the .teomber, 1868; that at the. time of pleading, the. plea by defendants
defensiasa, or ou thc groand of Uic discover>' of the new evidence. ad of tiie taking jusigment je this suit, the jesigmeel andi mont-

As ta tiie avard beieg bad becaussi the. arbitrator allovesi the. gages je tiie plea maentioncti vere outstaeding, andi beieg avare
jutigaent te h. met-oir againt plaîetiîf's dlaim, 1 amt eot villîng tiat they> amnountesi ta a mua sufficient ta exiianst an>' asets tien
ta yield ta plaitif 'so vievs on that point for ase roeas, on haudi, tiie plaintif vus asiviset te tait. jutigieut of assets
ameegut achars, tit it clearl>' appears tisat the. not. on wiih tie quuando, anti took auci juigint instead of takieg jatigmeai ot
,jedgment vas baudt vas the jadividual Daobe of thse preomut plaie- tii. asmete tmen unaduieisterei, after sitiafaction of snch mort-
tiff, given for an induvidual det whieb h. hjmsolf li ineirr.d, and Igages anti judgmaets, and of assets quandé : that tii. Iortgages
un vhich thc other defendant je that suit wus ont>' au accommoda- ha"e beau foreclosesi without resit ta tii. parsemai estit of
tion iedorser. At th. anbitmtio. bie coummel admkUed it vue a intestat., anti tiie jatgments mnnione inj the. piona have been
proper mubject fer set off in that pvoceedieg, ansi s b>' no saîisflcd Tram, atiier soumces, ant in caeaeqece, h. wus informes!
mectes prepared ta tieide that tie juigmnent under our étatutes »o and believesi a large amtant af asset remained inj defeedanta'
far merged the. indiîsisi "ibilit>' of defendant on the note as ta bands, viich but for the forte of the. jesigment sa taken inigit b.
prevent its being allowesi b>' Uic arbitrator us a met off îanter tdis made available for tiie plaintiff's dlanin j thia action, andti at s
referenot. 1consitierable portion cf the. jutigment recovere! b>' the. plaintiff

If 1 hat fally umade up my> mird ie faver of the plaintif as ta romnains hIiPSill.
tii. eerger of the. individnal liability on the jusigment 1 abould ilDnring F ster Terni Harrison siiewet cause, andi conended that
%tli hesitate ta set oasie this sward on that grattad, for trul>' as the rul. ougiit ta b, diachargeti; that there is no groustid for the.
the arbitralar nays, jei eqait>' amd gooi oencienoe" the ment interference of tiie court, anti thst the. parties caneot nov b.
ougit ta b. set off agains anDy elai" plaintif ay have *gainat; place in jstatu quoe: that the. defendants tave paid other debts
defedant since the pleadings ver. filed, andi tas tii.> desiresi ta plcati tho

Tiie defend1met scyws je bis alfdavitii that tiie cam vas repeatetil> retaining of tbein ovu debta, wick tii.y vaniti b. deprive! cf if
adjouredt by the anbitrator ah tii. requeit of the. plaint if; tint ha tisaedin vas allov.d to bi mmde. He reforred ta Casme-
bas been obliges! ta pa>' tiiirty dollars fur the arbitrator's fées rom v. Reynolds, 6 El. & B. 301 ; Williams on Excntors, 1692;
whenm takîng up the. award; that if the malter is referresi bacit h 6 Taunt. 45; .Barrossgha v. Siemens; r) Tawit. 66; 1 Wms.
vit[ b. put ta more expetise; andi that et plaintiff is imsolvent, b.e Saunti. 336.

gel nothiug from hie. Burtan ie trupport of the. rule.
Jiarritns for defendants Biled the. affidavit of defeutiant, Warth-

lieder dhes. circumestanes lie cantentis, that tiie came etsgbt not inglon, je vic hob states! that plaintif bati immuet au execution
tu go bac t th le arbitrator as for Uic discaver>' of nev evidemice , against the launds cf intestate on the jiadgScnt, under 'which 600
that baimg taiton .9s mech lime au ho chose in lsninging th acres of lied ie the townshiip af Hamy>, ie tic Umnited Cotîntie,,
lnatter btfare the arbitrator, if b. neglecleti ta mearcii ansong bis of Peterbaro anti Victoria vertsmoIti in the moudh of December,
papera for the documeent b. bas foueds! ince, ha ougiil mat ta b. 1869, ta Uic agent of pla.ntiff'a attorney., for $600; that ointe the
allowes! to wans tilt the anbitrator laed dicided againtét laim and 'recover>' of plaietiff's jusigment the defeedants, as admninistrators,
thoen iiring the. mattes up again. have je gondi faiti paid un acaunt of the judgmcet set fasilis iu

Ou the wiole, 1 ams eot prepereti ta malté the mule absolute an .tiseir pies, aund on amont cf taxes due the City' of Hamilton je
nny of thse grounds talion b>' the plaintiff, respect ta tic emtate of the intestate, mucii marc thaut tii. alaunt

If defîSdant, aller the. mautr bas been fal>' considenctl. à ail- af mais that bave bitiierto came ta their bands te b. admieustered.
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That tiie payaient. no made ver. front the proceedsor tbo nie. of
inte2tate'm effects and from tbeir Cure mont>', and that intestat. In
bits lifetime was intlebtod todefendant, Wortbington, in $300.. that
%Il the payanents refcrred to bave been mtide in gond failli, and
lutig berore ltme derendituts led an>' notice or kuowledge that
pluitif iniended ta appi>' te vacato bis own judgnieut in this
Itution ; and> furtber, if plàaintiff i» alloved tu relîuquîsb bis prement;
judgmuent, and obtain now t mono>' so paid b>' usd defietdanîs,
il would inflic grent hardsliip and inijustice ce tbei, and> emubar-
rus thent in tbiu administration of tbe nettoie of the embute.

Anthony Copp, another of the. d.fenJ.nts, by his affidavit aise
Sied, etate t ibt ho b.iaeved &Il the statementit in Mr. Worthing-
ton'a affidavit vere true, and that intestat. et the ime of lits
death owed bian 8100, which is yot uapaid.

RicuAnsI>, J.-Tn tuis case the. plaintif, aller having deliberate-
lv laiton judgui.nt fer assela quasdo arccdertal, sud replying lands,
and isbana an ezecution agaiast and selling tii. lands of t1,e iutes-
lte, nuev seek'. ta var>' bis judgmenu ini suoh a vs>' au tu reach
autels tbat haie become available ince hie judgmn.nt wos entered,
îhough in the meanuame the defendants have clianged their poiii-
lion b>' making pmrnuts on accosai; nf tht etuaI tht>' were
adniinistering. Uiter parties, creffitors of the inteetate, ay, for
snything 1 know, Lave lid their proctedings iu recovering their
doe iuflenc.d b>' the course the pls.iutf chose deliberatel>' to
taire in entering bis judgaieut

Tii. plaintif hsý! uot produce,> au>' authorit>' vbich would jus.
tif>'In ain directing the course bc de&ires t0 bave carrne, out tu b.
taken Burroughs v. Sttuene, in Taunton, -woutd sesai ta Le an
authorit>' aguinilt Lia. In Cameron v. Rmynoldsr, 5 El. & B. 801, tLe
court ln aetting asiae a judgaient entered b>' mitake when the
defenant knev of the error, and whiob woul> have Lad the effect
of depriving the plaintif of a con.4ideruble portion of a justlclaire,
vent a great wa>' t0 aid the plaintif; but then what the plainitiff
did vas doue entier a clear uuistake as te a tact, aud thie applica-
tion vars madt prompt>', sand cearl no injumt:Ct coul> be doue;
but tbere the proceediaga wer. takea doliberately. and althei tinte
il meomntd te b. the bemu cours. fer the intrest of tAie plaiutiffuhat
julgmnent, shald b Lentered as il vas, for tiiereb>' he vas able tu
reacb certa" lande of tht intestate, vwbich v. are talA have bean
sold for bis bemtelit. Nov after a lapse of tbr.. aod-a-LaIf yeusa
Lie tiunks i ut ol b. tetter fur hien ifle h.ad laito, or could nov
getasdifferent mort of a jodgattent. lfLe i. ptrnited tado Ibis.
1 du net rel that ail! parties are plaeed lu the. anie position the>'
vould Lavs botte la had plaintiff tokeu the judgnaent fie novt visies
ta geL la Camerois v. Beynaids, Coleridge, J. maya. IlTAi. oourt

ils discretion, certaini>' would not set a judgaient oside uiens
tue circuaim.îauces wert snob that tht>' coul, place the parties in
the @ono position in which tii.> would have hotu Lut for the mis-
laite -" and in tht 'sait case, Lard Camupbell, C. J., iu giving bis
jugment, as',"W* ar enkod vhat are th. limita of aur jonudie-
tiun, and vheîiier ve coulA do itis ai an>' time ? I asser liat
laps. of time becomes aller a action a bar us aCou au the. court in
ils Aiseretion stes that il boa beeu auch as muat vonk prejadî..
1 thiak, if for no other ground, the lapse of lime hors, aud viiat
bas siao. bten doue, muet la the. laitge:ge af Lord Camnpbell,

-«Cric prejudice.Y
As ta tii. plantiff's positiou, h. bas bis judgment ta recover

tii. amouant du. Liai, frota amse t at as> corne int the. banda of
the adaaiaiotraîors a1'ler the pies. pleaded. If tht payaient of the.
mortgages or judgments sel up ia the. pis& or tL. defendan4q rn-
dors wbatever vas ltuea in thtir bands nos' assets for the satisfac-
tion of titis judgment, the. plaintif con prococd uotder the. judg-
nment te rtci titen. If lb.>' ane uot in lav ass t0 attever a
jodgoeent entertd iu titis va>', tii.> muet b. in equit>', sud t
pliatif con @tek hie retutd> thora. But other in lav or in
equht>', the adsainistratars ought to have tac opportumit> of shewing
if IL.>' can, thar tii.. aos are mot movs luabie ta satiaf>' the
plaintiff's Claire, etler because they' havt a rigbt te rttaie the
ameunt to satilf> their Cevn debta, or becattae lb.>' bave paiA tbe
amunI to discharge IiaI-iIitiýà thal they vtro boond ta Ps>' before
Ibm>' antioied tuas jadgaient. On thes viol. 1 commat daubt lta 1
ougLI la dimobarge tbis nuIt. I*dmagd ihCns

COUNTY COURT.
(le the County Court of thé Untted C'Aunthlenf Frontpn.e leno an d Adtaton,

PARKER V. HOWCLL.

.Ydgun-Irropidady-Fraud-Right of rubsuqsna Judgserd <Wditar la
aftad-hssue-L'odue lIN-.f-enoe.

QuOW, l I b. want of the Cterks signature ut the. Ibot of eu executlon an
irreirtaity f

gaac, 1.-Tua:t hovever av.IIsble an ohioaton for frrsgulsrity might ho tf urped
nt Ibo jouaue of ihe dektodant tua rawi it calmaI to pre.aed by à third purly,

seai a subssqueit evrcutioa creditor.
2.-Ttt a, autm"qemt jeâgmuu crodtur usy attwih a pion judgmust en the

gr.tund fJ Vrsud.
3.-Tbut au issun oic>. b. dirm'cted hélion the. partiea la try th. question or Frmud.
4.-flat tertly alInwloaç a judmont la De aigned for vaut of appoarane la ual

(Chsabers. th July, 18GL>
Agnew obtained a nommons calling tipon tiie plaintif te ethow

caîuse vii> thie judrmnt enteved up iii this cause together with tht
fi. fa. issue> thereoa, anA ait mîîbsequeal proceediugs eboslA not
be sel ineiA. au tLe groonds-

ligt. Tint the jidgaient vas fraudulent, collumive aud void ; or
vii> an îasue ahould net lie ordered t0 tr>' lb. bona jide of the
judguiîent.

2nd. That no bona fide debI vas du. ta plaintif viien action
vas cornmienceil

Srd. Thsit if an>' debt vas due, it vas incarred for the. Irsadu-
lent purpoats of *.hie§ action.

4th. Thoit at thetlime of obtaininit tiie judgnent, lhe defendiant
not being able to pay Lis deLte ina full, voluatari>'. or b>' eolîmilon
wîth the plaintif, allowed the paintil to obiain judginenl mgnst
Mtin (the defendant). stilb latent ta givo the. plaintiff franduleut
prefèence over ont Thomas Tweed, who bad àrent> obtaintd a
verdict sgmainml tb. defeadant fur $150, and Lis other creditors,
sud for the purpose f proveîîting Tweed front securing hus verdict,
and se defe te ii is nm.med>'; and for tht parpos«e ef fraudra-
10011>' covering tiie goods anA chattels against Tvee'a execation.

5 TLît tiie ezecutlon in mot signed b>' tht Clerk of the Court
at the. foot tiiereof; and> on other gronade dioclose.,i ja fildavits
sud papers filed,
It upptred hiv the affiaist lid that Thomias Tweed cittaintd

a verdict for $150 againsî tht defeadant s: thie lest Kingston
A-'ý'es, in the manth of April lasI, 1861. Tiret proceediage vere
inu. iLed in Noîetaibe, 180i, sud judgmnn entened on th. verdict
of Tweed, on the 80Ou dey of Xi.>', l8ul, and a ji. fa issue>
tAitreupon spinal the goeds of the t A"edant The verdict vaes
readered iu ftvour of Tweed on tie 2Sti April. 1861. TLat tie
defeadant wa&, sud I., in Uic employaient a! the plaintif ai shop.
Mau in tLe Cit>' of Kiagston.

Par>. slaowed couse, and Oued affidavits on thi. part of the.
plaintif, as weul as a statement ofa cott betvtn tir plaintif
aad defendant, eboving a balance of $172 lic. in fai, or of lhe
plaintif; and cite> Fart Y. Ardley, 1 Ul. C., Q. B. 3.17. Jones y.
Jones, 1 D. & R., sud Youiay Y. Claie, 7 U. C. Ch. R, 812.

Agneto contra, cited Wilson Y. Wilson 2 U. C. Pra. R., 874,
Brook v. Jladion, 7 M1. & G., 529, Imra>' v. Xygo., Il M. A W.
267, aud Fengu3on . Bond et. al., 10 [J. C. C. P., 493.

?JàCaEazîts, Co. J.-TLz case af W&1so« v. Wulwon, 2 U. C. P. R.
881, in in point. It i-j in prnniple like the. preset. case. Tii.
result of the preseat application muet bc governtd hy il. PIr.
Justice Burns, ini bis judgmeeal, ield tirt the Commercial Blank,
the applicant, could mal bt allovtd te urge s doeàct or irregularit>'
as a ground ta set the. proceedings side, as the' ven no parties
ta tbe judgnaeut ; the defendant Itiaistf or thase claiaiing as privy
unden Liai could oui>' take such adiantage.

la the cases of Fart y. .ArdLnj snd Joues i Jones, citeA in th.
arguaient, il was houA liant, bavever available au objection for
irregularit>' migbt bl if urgo,> at lue instance of the defendant
Liimelf, it coul> ual b. prooeed b>' a third part>', such as a subie-
quent creditor.

1 i flot really ho s>' <bat the vaut of the Cienk'a signature at
the fuot of the. writ of eiscallun voul> amount ta au irregulanit>'.
It is anneccsrary, Lowever, ta decide the. point nov, as 1 amn of
opinion Iliat Thiomas Tveed, tL. pirosent appliCAIt, comal; lts

1861.]
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allowed tu press esuch au objection, beîng no party to this judliment. 2ad. Tbatt enttemporanbofli.prafltatiofls made. 1i the sasored litoother insurers
The. second grouud is very important, andi dtwerves carefut cou of the ain@ sabies, May b. tsdatly proval by 1h. d.,fondanta.

sîjierat ion. 3rd. rb.t thp toms under tho policy mitlpulatlng: -That thé Ion. <r damagen *hall
II.4noil v. Betn .&C., 217, Mfargua Y. Martin, 8 B. & e A., n .iinaid arçording ta the, truman wi*ttt oiu vaine us a the. pn.p.rLY ai the.

1,931, Sharpe v. Th aBn 1,etauo u usqe t iai the l-« >hall liappe.", mnit he ancirtanid fran pcooua utheb iuaoy velue
ThOmi, iug516 e-tabi!J tht aBObequnt cf thei aubjoct tui the .alîting marktl.

creditur miîy attitk a juIgmnt obtitineti on a warrant of attorney 41hi. That the fbllnwing word, wrtte' olo thefiui of tii. pollry, l'cf the atesmer
on the grounti of trnud, upon application ta the court, by a motion. MaakSol nue, Ivlng in Tate', dock. 3'niruel. andi tude lu iîalgst the

lu #Vdl#on Y. Wdloo,, la delivering jutigment matie use of the é;' LawrenaDý &Cà âegfrum iIaiinton tu qul-bo, prJacilmlyA5sa (glit bWi,
following remarks: 4 The receut enactaient, allowing the plein- aud to ho laid opr-. thie winter Bt à s - te ou apliiaC.d or by tbe omupany,
*iff tulieafnljdmn toc, pufln rto Umn ho will fot b. libi, for .,ipluubons eltbiit by sLteam or g-topowder," ina swar-

ta tit.a fial utigentBt ocetipo fiing wrt cflumoris rany and nct a repr.eenaton.
specially endorseti with an affidavit of periiousi service, bas opened 1 M.h That uneb «BITBUntyn0t 1iaIfl1b.i'fl cOmpîlid wfth bY thé aluur»dtb*IioieY
the door ta collusion andi frauti, quile as vid e s may bo useti vili 1~ le vi an action fur the lum Ilit b. linliail» openO notilnt, non oiiseitt
cognovits snud warrants of attorn*-y. aud 1 thinit the mnen-interven- wrcsto.
tien of the. defendant in îlt ebtaining of the ,..dgment, together (Judgmnt render.d the Suit 3arcb, 1860.)
witia tbe activîty of the plaintif, sboultit bc considereti by the AotyJuie:Tr minsbvgbe uratiln
Court as strong a reaseon for inferring ais wlîere the jutigment ip BthiOLq utc -he oin aigbe uiiidi
obtaineti by the activity of the 'efendant in the malter, wbere il caiseCtS, the firtst in arrest of judgment, the second for entry of
requires ne iuterference of the Court ta assist in obtaining the judgment for defendant, non ob8tante veredîcto, and the tliird for a
jutigmeut, aboulti, il appears to me, not place others wîîo are ne trial, aIl predicateti npon a verdict found in favenr cf the
iiiîerented in questioniug viiether such conduct is for the. purî'ose plaintiff opon hua action agaluet the def'eudants for the. recovery
of euiîbltng the. plaintiff ta perpetrate a fraud in a vorse position of $4,000 on an open Policy cf Insurance effecteti with the defenti-
thBau if the defendant hitd actively asssei. paintuf to do it, by atnts upon portions of th. steamer Maliakoff. The. motions are
giving a confeseion of jutigment or warrant of attorney." @everally based opon apecial gronde detatileti ln thein respectively,

Accordtng ta iii. dates giving in the éâtatemtent of accout filet d vi .aureibprîual nt.cus i yosra
by the. plaintiff, the detiindant owred im uothing until che 16Gà tiafif. The contract of insurance between the parties is in the
April tant. There are charges tu the anmount of $289 andi 74 cents following terme andi conditions coutsinedl in %,.a. defendants policy :
after the lot April, andti l the amouint of $229 and 89 cents after The defendantis Ilgreeti te mnuie the plaintif Il fer $4,000, namely,
the 1tîApril. 'lbe chargeo ut 0 dollars paiti te Mr. Parke on tie $2,400 on the huit anti cabine, $1,200 on the engines anud boilers,
1Uth oif April vas on accounit of costs af defeuce in the case of and $400 on the tacitie andi furniture of the steamboat Malakoff,
21weed Y. Uotrell, wlîich vas not tîied until tii. 25iuh, AuJ lhe now lying in Taiî's dock, Montrent, anti inteuded to navîgate the
charge of $112 sud 50 cents, fer furniture, made on lhe saine St Lawrence anti Laktes from Hamilton to Quebec, pincipally sa
date, l6th April,is not expluined. Takiug into cousideration that a a freight boat, anud te be laid ip for the ifinter in a place approved
verdict was standing sgainst the. defeudant at the suit of Tweed at by Ibis cornpany, wie viii net be fiable for explosions either by
tlie tiî e rsn ugetvaes etrdu, anti that, envries ,teamn or gunpowder. The oompany agie. ta mate goond te the.

txe ing re lnet elJgme th elanti ere maeo acu insureti any lose or damage, not exceeding in amout the suin
afexued the b aplnce1. cisimet by îe plin ver.mati on supcon iniured, -a shl hftppeu by fire ta lhe property as above spi'cified,

againat the plaintitras daim. 1 do ne: feel satiafieti with the front tie 3Oîb JulY, Of 1858. te the 3O)th Of Jul7 , 1869, the. sii
susianer in wiiich the account of the plaintiff is mode up. lous or dainage te be estlmated accord;ng te lhe trise anti actual

lu 11141871 Y. Wilson, Mr. Justice BUrna Staîed-" If tii. parties cash vaiue of the propeîty nit the time the saine shall hppen."
vere subjecteil tu an ezamînation before a jury, th, truth would Thie other stipulations ver. the generally containeti in policies:
b. much better ascerlaineti." I tui tits malter abouit b. settîed naniely, the exemption of the. defendants frein liability for loss
by au issue belveen th. parties, as suggeqted by Lord Tenterden occasioneti by civil commotiOnl, &0.:- the avoidace eft he policY
in Ilanod v. Beaies, andi aîdered by Mi. Justice B3urns in Wilson v for vant of notice te tie defendants anti cf indorsement on
IVdsn. A jury, thon, viii douidle viether the plaiîtifrs claim la their palicy cf any ether insurance effectedl b>' tbe lusureti on the

an lionept ue, or a coiltrivonce te prevent the effect <'f the. judg saine anlijects. in caue cf other insurances, tie defendauts' liabîlit>'
ment obtaineti b>' Tweed against the defentiant. The. issue shoulai onoa nbmna hi nuanesolib eti il
be between Themas Tweed, as plaintif,. andi Stiard Henry' Parker, ment insureti on the said propeit>' aud th. acceptauce ef the
defendaut; and aulti be to îry viiether the. jutiguent ebt"îeti policy subject lit the printeti conditions annezeti thereto. It la
b>' Edward Heury Parnker against the tiefendant Howeil vas proper te st&te that tve otier in5ursuces were &aso effectedl b>' tie
obtaineil iy frauti and collusion between Edvard Henry' Parker plaintiff, the first vith the Equitable Office for $2,400 on the huit
anti Tbomai. B. ileveil, in eider te defeat the effect of the verdict andi cabins, andi $1,600 on the engines and boilers, togelier

of Toma Twed;or betierlie usimeu isan oneî ee, 4,000, of the sait bteambOat; Malakoff, and the other with the
foundeti upon a valiti anti boita fide coiieration, sd the preseulHm fiefr£,00 avt$,0 n h alat ais
sommons tu set the judgmnt "~ide b. enlarged, until &fier tie $1 ,200 on the engines and boilers, anti $400 on the tacitile and
delerination of lie issue. furriture of the said steambnat makiug the total insurance £3.000,

ln ltse casie cf l'oung v. Chriâtir, (liants Ci. R. 312, il vas heu> distributeti as follows-£1,800 on the huil anti cabins, £1,000 ou
tisat the ailuwing of a judgment tbe haigneti for want of an sppear- the engines anti boilers, anti £200 on the tacitle sud furniture cf
ance, in net an undue preference of eue credutor over anetiser as tb. Malakoff. Of tiese the. tefendauts bai * of the firet, 3-10 et
wiii rentier lhe jutigment; voiti under lhe statute-22 Vic. cap. 06, the second, antid c f the thurd. The. insurance with the Equitable
sec. 18 anti 19. is notet ins the defeudants' policy, anti il is atimiltet lat the>' had

lNcva-Tb.juri.diaa of a Onnoty Joige ln vacation oejudite in ehamb.ivs notice of liat effecteti vith the Home Office. Il cul>' romains te
grao: au lsue et lb. ILini auggsstsd domt nt ment te bave he.u quéationed but add thaI ahI these policies ver. open policies, vithout special

te b. l,,t or Itla in leîy daultfi. The power cf s Judgs in ebasbers tu valuation of tie aubjecta iusured b>' theni.
lyst laerpesdr iue n eprml enrered y ftatte.Us.The verdict ras faont upon special issues; articulations of fsets,

L. 0. R LE pORTS. su foliows :-lst. Thie tiefentisete' exeution of the polscy; 2nti.
The destruction b' lire of vseorly cil tb subjects susureti, exeept

SUPERIOR COURT.-MONTREAL. the bottin of the vessel andti he remains cf the engines anti
boitera; 3rd. Thie plaiuliff's ownership and bis ou of £8,000;

GaaàNr v. 2ETIqA IliBUIA19cIR COMPANY. 4tb. Namel>', £1,80 on halls and cabins, £900 on englues aud
lae) of re ZImuranc -Jury Tnal- Aduoim of ufelq. andl rjw.tùmw <f frg boitera, anti £300 ou furnite * tantiloke, vith estimat of tii.
enewi bkmipOvuoeus yISTd1 tie awi-aie romains vorth as olti iran, £300; 6t.i. Plaintirs cempliauce vie.h

tnamose a Loss-RpremîLatùus or Wrrauly. termes of tie polio>'; 6th. Tbe fitness anud proper oneditien, or
)f"d.-let. That lettm r ittsu b, lb. Bentt e b defeodani, aFlrs Inguranc* eal nof the. Mialakoff to navigate at th. date oft he policy,

Co.. te bis prioripul *fter the lea Ilia eerueil, connut b. ued la efldencener> 0
agalotiatheb Celitay- but liaI she Isat net navigateti; 7ti. That she was lu runing
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order et that date ; Sth. That thére vos no greater riek in tht Dock
than if nsvignting; 9îth. That she wan put in erder and req'îired ce
farîher ouîlay; lOîh. The détendants' knowledge ot ether insu-
rance effected ; 12th. Absence of coecealment b>' plaintif frrnt
defendanto of the eameneaa of the hall ot the Malakoff with that
of old steameér Northo Armerics, uand the ieîmaterialit>' of tbtt tact ;
and lSth. The fanding for plaintiff et the &ui denianded, £1,000,
lésa £100 for J @hars of the value of the romaine. The Ilth
flnding is peculiar; tht special insus inquires: -Did tht plaintiff
decloré or represent te the defendants that the Malakoff weuld
and ehould nvigate, a aféresaid, and be laid up for the wicter
in a placé te ho tpproved hy the defendants, and vtt the @&id
représentation material, and wtt it complied with !", The finding
is, IlNo, hé ceeformed te the conditions ot the policy.

The contract and findiegs have been etated, the motions under
discussion will ho exteiined; lot. that an arrent et judgnicnt is
greueded ispon the irregularity and inconsistency of the fandings
generally, and the failuré of the jury te answer several ot the art!-
cuationis et tact submitled, and speciailly the 3rd tnd 4th, and the
cansequent imposaihility te matke up a judgment in plaintiff's
faveur. la e:y view of tht case the. 11th articulation wts flot
flatter for tht jury at aIl, being piait of tht ceetract iteelf, and
forxning part et the policy. Tht sutiject matter could mot be affect-
cd hy esidence of tact upon which the jury ceuld legaîlly posa;
but, sa it vas submitted ta them, the>' ahould havé given a senaible
ted applicabie fieding ; but se it stands the finding e in ma nswer
te thtspecial issue. Tht deteedantp gêneraI objection te tht other
fandings, aed particularl>' te those te the grd snd 4th special issueq,
connet be au.taneéd; tnd, inasmuch as tht llth as aheve, shenld
net have heen subniitîcd, aed the other flediegs are flot apparent>'
ebjectionable, tht motion in arreat of judgmîett upoe tht groueda
stated wiii hé rejected. Tht secend motion te enter up judguîént
for the dtfendants, non obstan te, ted tht third for a noe trial, will
bo conaidcréd tegether; and te get rid ot a lit writtée super-
thundance, the grenade which réq aire toast remark wîll ho italien
up first, aed tht.. are ameeg the numhcr set out in the third
motion that for a noe trial, which ehject te tht rulingsofe the
Judge at tht trial, in hi. alleged admission et illegal tnd ré-
jection et légal tosimeny, miedirettiees in law, ted erroneens
instructions open tht évidence and pointa auhmitted. Ne,, of
these, the ôth aed 6th ebjections are untenable; thé>' roter te
the rulinga es te tht preaf et ownership in the plaintiff by thé
custonis certificate and ether preef adduced. But these de show
both titis and possession in hi. ; bis interest ie tht &nobjecte in-
sured is ssti.sfled hy tht proot addaced. aed that preet in accen-
tradicted, Tht plaintiff appears, therefore, as tht registertd
owuér et the Malakoff ntier the public document, ted as ie pet-
session et htr ai the time tht insurance was effected, as atoll as at
time ef tht accident. let. Taylor on Evidence, p. 126, etys, that

l an action on a pelicy ot insurance et a ahip aed ber cargo,
tht plaintiff mu>' rel>' on the mers tact et possession, uliheut tht
&id et Bey documentar>' preof or tîile déeds, unlesa reedered
mecessar>' by the addnction et centrery evidence." The 1Oth
objection et cencealmeet tnd its mtteriality, ie likewiset en-
able. Wbether tht hull et thé Malakoff was or wtu not that et
the North America wtt unimportaut ie an insurance agninst fire:
it might have Leea otherwise je a purel>' marine rial, inasmncb
sa in ibis latter caue the lueawarthincss or incapacity te perforait
the voyage woald have given operation te thé iniplicd obligation
upon the aosured, of flot coneaiing aemething important, within
bis ewn knowledge, and an>' lais or damegoe would, therefere,
bave tallen upon tht ineured hiaeit. Thé fact in evidence,
hewever, tn tlis respect is satisfactor>', ieasmuch us tht old hall
hadi heen aimat eltegether renewed at tb. time ef tht insurance,
*ce indétd tht Malakoff had! becoulo a trong serviceablé steamer.
Moroer, tbis implied obligation relioe« thé insured freont velue-
teering such spontanon Intormation-<a) hoeyer material il
uîight h. entier ether circomatances, altheugh il la quitle truc th-t
tht intued would have been hcld te discloe &Il he knew had the
information boe particularl>' demînded ef him b>' tht inttrers.
ge for from this béing the case the latter wvodt tht enquîry, and
fortatallcd tht information &bout tht Malakoff b>' referenco te

(a) lit Arnould, N<os. M0T3.

decumeets lu poeasiln etf defendanta' agent. The jury fouet!
tht fact not te be material, and their verdict le thia respect wil!
not he ditstu.héed. tb)-The 1l]th objection lns be alrendy Men-
tloeed, aed tht ver>' generul aed unieiportont grutandm coetnined in
the 1215, 18th, 14th. lOth, ltitl, 171b, l8th, 1th, 2Oth and 2lat
objections need net ho dwett upen, uer prevent an immediste refer-
ece te tht résîll' Important objéctiens coataieed ln tht lot, 2nd,
ard, 4th, 7tb. 8th, 9tb, lUth & 114th grounds. The four fret oftîhese
have reterenco to thé admipsion of illégal and thé rejeet t on ef légal
evidence: Nos. 1 and 2 retér le tht former, Nos, 8 aed 4 te the
lutter. A@ te the admiorien ef illegal evidence:- It appears thst
ItIr. Wood. thé defeedantb' agent, uhe Lsed taken Ibo rush, von
exaned b>' tht plaintiff as bis vitep, sud with the purpos-e et
népativleg tht varrmel>' coetained je the policy plesded by the
déttndants, tho witnsâ vts compelled to produce te the jury cer-
toin privato lettérs and reports le hîs fattIge principale freont
himatît as thetr Pgent, but uritten after tht bass Lad occurréd.
This evidevco in plot legal, and the requaitian ta produeo Il in net
warranted b>' law. Tht penéral principle cited, aruendo, b>'
plaintiffs count-el, from Pale>', on Agent>', 822, sud lot Taylor,
sec. 589 and p-gt 755, la undoubtedl>' cerrect Ilthat ne agents,
however confidentitîlly eeîpleyed, are privilegét! front diaclosîng
tht secrets ef tbeir principal, except Ceunsel sud atarneyes." But
tht liitihtion ot the géneral prieciple la aise etatéd b>' thern who
écho tho unanimcous opinions et toit writers ted et judicial
deciaiens, that thé generalil>' of tht rule doeo met appîy te such
circamptancea as tht présent Fromn tht leadiog case et Farlie
v. Jiagtaya, dccided b>' Sir Williamî Grant Master of the Railsa-
Paley, 269.-to bo tolind in 10 Ves., Jr., p. 128, te the present
time ne différence of opinion existe. Ht laya it dove ns a gener*l
proposition ot law, that what oe man sas net upon oetb cuane
h. évidence agaieat amoîher mnan. Tht exception muai tribe ont
of some peculiarit>' ot ituation ceuplet! with tht déclaration. Ait
agent uusy undeuhtedly, vithin tht s"opeof btis antherit>', bied
bis principe[ b>' bis agreement, aed je mec>' cases b>' bis acta.
What the agent has said cosy hé wbat ceestitutés tht agreemient
of bis principal, or tht ropréatetatiens or atatemceta made. al
hé tht fouedatlon ot or tht indacement te the agreement. There-
fert, if writing b. net neeftstry b>' laie, evîdence imuet hé admit-
ted te prove thalt tht agent dit! mao that otateaient cr represien-
tation. Se wîîh regard te ncta done, the vords with wbich
thons ore accenupaniet! frequentl>' tend to dettrie their qual-
il>'. Tht patrîy, tboreforo, te be bount! b>' tLe act muet ho
afféctot! b>' the words. But except le ont or ether of thasé waya,
he observes, 1 do not know bow 'what ia said b>' an agent cn b.
évIdence agaloist his principal. Tht mere assertion of t tact
combaot b. proot et it, theagh it mu>' have soe relation' te the
hutiness in which tht pereon makîeg tLat assertico waà enployed
se agent. Tht admissiion ot the agent commet ho masloeuated te
thit et tht principal. A part>' je bount! by hl% ove admission
and! le vet permitte! te confrevert it But it la impossible te sa>
that a mae in precluded tramt qeestioning or contrtdictieg aey
thing an>' person bas aértet! as te hlm, se te bis centrset or his
agreement, mercI>' hecauso that perpen hbu hec bis agent. If
an>' tact rest in tht knawledgt et an agent, il in to ho prevet! by
bis testimon>', met b>' bis mte. atiertious. Lord Kenyn carried
this a far *1 ini 1 Ep. Css. 875, Maeitera Y. Abram as te refuse
te permit a letter b>' an agent te be rest! te prove an agreement
b>' the principal holding that the agent himatît uet b. examinet!
If tht agreement wert containet! in tht letter, 1 Fhonld have
thought it sufficient te have provet! that leIter wlitten hy the
agent; but if thé leIter vert offeret! as proef ot thé contents of a
pre-exsatinit agreement, il vas properl>' rejecttd,"-éeo Taylor
som 6J9--Th. latter in Skia oite! nase was, ini fact, subecqont te
tht cometc. Ie tht casés ie 4 Tuant. 611 and 565 of Longhorn
v. Allnti, aed Kaki v. fan#on, the Court or Commet Pleu décidet!
that thé lettérs et a agent abroa! te bis principal, contfining a
narrative ot thé transactions in which Le bas bée émploed, wero
coi admiosabe in evidene ageinat the principtl as tht mette re-
presentation et tht agent, hecause thé, vert ont part et the rus
qpseS, but merel>' un accoant et thern. Sos aise Reyner Y. Peaoeen
Ibid. 662-where the geacral roit le Ibis, when it ia fouet! that

(b) lot Arnoulut, rio. 670.
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oneO hi tiie agent of another, vhatever the agent does, or Baya, or
writes at the. making of' the. contract as agent, la adissable in
evidence agaiat tii. principal, but vint Iiis agent maya Ct writes
afterwards sa fot admissabie. Sa also 4 RawI., 294 per Rogers,
J. : Iloug/à v. DoyLe-no thia sain, prînciple wiii b. found in
Bet/éam v Benson, Neil Oow'a IL 45. Chi. J Dallas ther, says
it is flot tru. that vhen an agency ia establimheti, the declarations
of tii. agent are admittedl iii evidence znerely because they are bis
deciaratians; tiiy are only evidence viien they fori paîrt of the
contract eatered inte by the. agent on beliaif of bis principal, and
ln that single case tiiey beconi. admiasable, these declaratiune. at
a differeat time, bave been decided flot ta be evidence; nurneraus
Englmh andi American autiiorities may be cited in addition ; a fey
viii suffice :-l B andi C., 478 ; 8, Bing, 471 ; 19, Pick. 220 : 7,
Cranci, 336; 2, Mill, 464 ; 3 Ilii, 362; and lamtly, Taylor an
Evidence. Considering these authorities as tiie true exponients ol
the. Law on thiu point, it fullowsi tbat the. evidence in question vas
not tagal and abouli flot have becn subiutteti to tbe jury ; it vas
Dlot coutemporanaus vîth the. contract, flot dams fervel opus. IL
rnay alo bo remarked that, as that evidence vas intendeti ta
diaprove the existence or a varranty written ini the policy, its
admission controverteti anatiier establisiiet rule of evidence, wbicii
probibita tiie adanissibility af paroi or extrinsio evidonce ta contra-
dict, va.ry or contrai written contracts. Nos. 3 andi 4 refet ta the.
rejection aof evidence offereti. The defendants prapooul to show.
by the. vîliesses Tait anti Lutin, that tii. insurance effecteti by the.
plaintiff viti the. flrst msuret, the Equitable Company, vau accota-
panieti by fais. andi fraudaient misrepresentations at tii. time of
making the. insurance vitii ubat Comnpany, as ta the. condition and
circunistances of the. Madakuif, and as tu the. stipulation af ber
navigatna. The. jutige in lu,îne stopped tiie question and pre-
veuteti any answer froni being given Ms the. ruling is reporteti,
vîthout stating t!.e legal grounti taken for it, the. authority from
3 gent Coin. p. 284, cited b> plaintiff's counsel, arguendo, upan
the motion may probabi> be the support for it, and is as follovs.
IlThis ruie bas flot been favourabi> receivleti b> latter judges, and
it is stricti> confineti ta representations nmade ta the. first uinder-
vouter, and flot to intemmediate ones. Nor dees itextenditoasub-
sequent undervriteron adifferent poiicy.îbough on the. 8ainve'sel
andi agiiut the saine riâks." deeal.o, 2 Jobs, 157. Tii.factsa
in the. evidence in relation to tbis rtîiing are as follown: Wood, tie
vit nes above spoken ai, vas the agent of the .Etns., tbe defend-
ants, and of the. Homne Office, andi vas applieti ta by Tate, i.
plaiîitiff's agent, ta ascertain the. rate af insuranne. Tate intima.
ted to Wood bis desire ta effect insurance upon the .%Malakoif fer
£8,OU0, te b. diatributed amoag tiiree diffeèrent offices far £1,000
eacii. Having effected insurance on tihe 80ti ai July vitii the.
Equitable, be, on the. following day, tiie 3lat, applied to Wood ta
complet. bis original pumpas. ; stateti bis previous insurance vitii
the. Equitable, and obtaineti front Wood inquranice vith tii. defend-
acte for another £1,000, as aboya, and viti thie Home Office for
tiie tbird £1,000. Tii. original purpose andi intention intima-
tedl ta Wood, vas in tbis va, perfected. andi tii. insuracce vitii the.
Equitable vas noteti in the defendanté' palicy. In Engianti tiiese
insurances voulti, of course, bave been effected viîii the. under-
vriters by tiie ueuni slip procesa, siioving the. signature af the.
Equitable as first insurer, andi tiio.e ai the defendants andi the.
Home Office as second and third insturera, and tiiere, sny fable or
fraudaient representatian made ta tii. Equitable waulti avait ta tii.
defendanta ini resisting the laim sg.îinst theni. lai Barber v.
Flich e?, Dougl. 805, Lord blanAfeld said, , "h bad been determined
in divers cases that a representation ta tise first undemwritem ex-
tends ta al olbers2' (11) Sa ae Piiiips commenting upon tuis
ruie, at No. 654, says: "1Tii. principle on viiich tas tule tests
is, that in offéring ta a party a policy su>,scribed by anotiier. tiie
insumeti iniplies a proposai that the~ pàmty ta viion it is offéreti
sbali enter loto the saine contract viiich thst otiier bas entemed
iioa shose namne is already upon it, unles sncb a presunîptian is
mebutteti by viiat passes between the parties ta the. subsequent
signature ; andi the contract vili not be the saine if tiiere are cer-
tain conditions betveen the parties ta the prior subscription vliici

(1) iFeI aisl other oeesP.arim v. Waigs,, Co"n. Mi -SJoel7w, v S.mos,i
Park.932:-Mar,. 772; ?7ree.. Iikuàm 4 tTsnnt, 440 and 845.-Forre*er Y.
Pgesî, 1 DL and S. 9 -3 Euat. 672 ,-2 Campb.-44& 1

do not forai a part of the. contract betveen thoee ta tiie subsequent
one. Tii. mule is usuaily Iltîted, generali>, tint a representismuon
ta tii. firdt underwrîter is sucii ta the otmero, anîd tii. meaîimng
evideastly is, tiiat tii. subsequent subscrubern ina> avait thlemmeivea
of the mule in defencee agaiiist a climi ou the. poioy, and tlîiâ ta
the. ramoui ai the. jurisprudence on tbis niatter." Tii. exigencies.
andi necessities of trade in tie extensive a.nd busy marte of Eng-
landi, anti tIi. nunnier and variety ai insistance transactions that
iust b. effecteti within short perioda af time, biave establimhei the.
systeni ai 8lip certificates, by viiich esch subscriber in effect b.-
coules an individu&[ insurer, tiiongi on the saine polioy, atId tii.
usages of trad,, tiien corne in and give effect to the. separation;
hence it becomes nemessary to recoguize tiie influence cf Il ucb a
mile, wiio is groundeil upon the. reaéonable presuimption that tule
i.ubsequent undervriters subscribe the policy froni tiie confidenco
repaiset b> ubeni in the skili anti juigment ai humi wbase nomne
tbey ses stand tiret in the. policy, snd (rani their beliet(bCat h. linit
dul> ascertaineti and weigbed ai tiie circumstancea material ta thie

isk." (i) IL iî truc there are limitations ta the mule, as Il tbat it
is strirti> couflnet t Lis. maLLets oi intelligence reiating ta the
subject ijisureti, witii regard ta vich i*. is reasonable ta suppose
tiiat the. first untierwriter voulti mequire information, andi vitiiont
vich it may b. presuîned li. woulti fot bave sabscrub.d ta the
policy."' Tiie mileis aiso cnfined It .e first undervriter, andi ta
underwriters on tiie sme policy. It bas flot been extendeti, flot
is the. pretiunption on viiich it reste malle applicable, ta uinder-
writers an a second policy out tiie saine interests andi riaka, unleu,
(2) periaps, it mamalt be clear> aboya that the. second policy vas
fraudulenti> obtaiti b> the exhiibition ai the. firet. (3) This latter
reniark shovws that tiie rai. is flot altagetber absolue against the
admisslion oi evidence toasustain fait dealing between the parties,
ânti tests autiioritativel> upen tii. broad legal principle Liiat frauti
annuls contracte. (4) Tii. rul., viti its restrictions andi limita-
tions by English decieiana, is adopteti as anqanstianable, andi Mr.
Duer, vitii i nsuai perspicuit> anud learuing, observes- In the.
United States, aitiiough froni the. disuse, almnst total, ai private
uniderwmitera, the application of tii. mIe la nov af rare occur-
rence, iLs validity bass beets aiten recoguizeti; andi, havever
strongi> vo may b. dispcsedt ta questioa the. sufficiency af tiie
reasoup an viib it vas iutrodaceti, it sands" an too brin, a basis ai
precedeut andi aomiiority to b. nov shaken. 1 canfesà my owa
adiierence ta tic raie, on tii. grosuîd of reamn ali neU as of autho-
rity. Il regard tiie prestimption on wiiicb it i8 foundeti as tesson-
able, saund and practieni. It spruîge iront an sauts koletige af
men, andi af tiie uauai mode in wbich business in casîdmcteti, andi
as vili appear iiereaftar, it is the very preannîptian an which other
decisias, ai viiicii the propriety and wistion bave nover been.
doubieti, are àol.ly placed, snd eau alane b, windicatedi."
Nov, tuis is madie ta rest lapon, presumptions anly: hoy cau
such prestimptioiis b. roasonably mefuseti theit apematian in
tuis case. under aur legal gystoni? Tiie aggregate insursace,
viiereof tiiat of the defendants vas a part, vas in effect on. insur-
ance, as ariginali> contetapiateti andi tesigneti by the plaintiff; the.
influence of tbe insurance effected witii the Equitable Company,
es the firêt insister, n'ust bave been felt hy tiie defendants, aîîd
tha benefit ai the plaiatifi's l'ait* anti fraudaient misrepresenta-
tions ta that first insurer, mey nat in ressont be mefaset to tii.
defendants ander the circuasances af tii. case. It may b. ihat
the. firat palicy nîay bave been exhibiteti ta the defendants, or otiier
fadas atiduceti, aboving that or otiier implications against the.
plaintiff; at aIl eventâ false representatian and franti bave been
pleadeti ta tus action, andi the. preventir.g ai tie introduction, in
lemmae, of testimony tending ta support tiiese allegationa anti the
rejection of' the questions praposeti ta the. vîtneeses, Tate and
Lutin, appear ta bave been at lenat premature anti Dot cgnscnant
vitii law, the. mare so as aur legal system is more enlargethait
that frein wiic v. clemive aur commercial law ai evidence,
because it partakes mare oi the equit> titan the commou iaw prin-
ciples in practice in Engianti. A cauai remark upon thie 9tii
obj*ection, that ail matersi representations bail been matie by the

(i) ArIlOutd. P. 531 '-10 Pikk, 402;-1 POtIau, S. C. 185.
(2> 1 Arnoud p. 537
(3) fluer, b8-4 -Mbtd v. Bail, 2 Dow, p. c. 262.
(4) 2 fluer, p. 673.
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plaintiff te the inaurer wili euffice. It in quite trus tilst ail such
mate are vritbi, the ol@ province or the jury andi not for tbe
jutige to expreri hit; judicisl opinions upen theni, a.nd therobj in
elfeot teo substituts hie opinion for ileir Oindings. It is undenriable
tlat the judge controt pae titber oen the existence or extent of
misrepresentations put in ipsse sa iatters of tact Tbe staie
obsurvations app)y tes the 1ltcl objection as to the fact oftheb
plaintiff's conctalment in relation ta the bull of the Nialalcoif. It
ie nlot, blowever, meant ta be nassertet that judgee are precluded
fram the expression of their own opinions ta Jures upon facto
submitted; but evan then the latter are independent of such
opmnions, and themselves weigh the effect andi importance of tb.
evidence adduced. In a recent case in England (1> it vas helti
that strong commenta by the jutige to the jury on the facta of the
case was no grotund foi a new trial ; andi Pollock, C.B.. sid-" 1
kuow of no noie of morality w1eich tells a jutige i-bat ha ia not t-o
niale observations on the evidence in a cause. lie may tell the
jury it in si-rong or wesk, if reully it je so. 1 can go farther andi
toy, it is a dercliction of duty if bie dues net." U)-AS ta con-
cealnsent and ita legn.l bearing upon the inérurance, it umey bie
observeti %hat vitere tbere ie enuire gondi foith. non-diriclosures are
nat to b.e deemeoti ai-oriel sîmply because their communication
miglit have excitedti amvpicion in the ineuner. Wbere tbero vns no
intention ta deceive, but the non-di8closure viea ulitbelti golely
frumnthOe conviction of ils unimportance, it should appear clearly,
in order te avoiti the policy, the& tho facto woti have been deemeti
material by every pruadent underwriter as really embnacing the
risk and juaifying an infr«osef premiunî. The inaured bbould
nlot bie requireti ai the peril of bi& contrac- to anticipate a&l the
suspicions that might arise in the mind of the insurer, by disclos-
ing (acta which he reaaonably bolieves could bave no effeot i0
inrying i-he niashao deoired tacover. It i-true that an erronocius
belief wîll not proteci bin; but the error, wholly nnmnixed wu-h
frauti, i-uat in to deprive hier of an indemnity, ought to b. conclu-
aively eeîehblishred. The lSîb sud 141h abjections refer ta the
ruling in i-he firat instance, by ssbmch the decit-ion of i-le jury tapon
the value of the tnhjecta was i- o baaed, on ; Il heir intrrnsîc value
Io bt rondeî out fra i/as edence af er reil and t/me -ongeers; and, ria
thea second instance, t/mag tmeer value wiag te bc îhs.fair value ai the tirai
of the los#, t.aoJeetted hy local esreumstanes ur by oth.-r accidentel
catsetaf doprectamos." The detendauàts evidence of the nmarket prie
andi sale of ai-ber mteaboss aimmilar or narly se to t ie laluicoif,
and ut or about tbe lime or thes accident, es i-be policy criterion
of i-be vaulue of Mdalekoff was rejecîtd ,y the jodg., wbo soid that
lie could not accept ihe defendants' view of the law, vito wishsd
ta estimale thbe value by briaging a Manihoat lito thie mtarket1
and sellîng ber fuddenly for cash. Now these rnlings are nlot in
couforinity willi the conIn-st or witb tuer. The stipulation in the
policy, the binding centraci between the parties, is. t/mait he lots
or damage s/mali le nuînsaied according Iothe tre ont acluai cask
vale o) thme property ai them lime thme los@ à/mall lappen. iVhat, tbren,
ja that cash value, and by whai- other (air mode cf sacer-ainnnent
con t hs rotund than by ita cash price@ in the market? Old
Hudibras expouride thie rois perfectly, -"The value of a tbing la
wbat il wiii bring." [t conût ha by i-aking i-he iai-rinsie cosi- of
the subjec-, there con hoe no intiuMie value of such a i-bing, noir by
sepiring thie subjeci- frour the aircumstances of lime and place,
wbicb atlone crin give it a current value. If the destruction of the
aubject rentier il nai- available fer appreciation by abctuel sale, ils
cash value ay b.e founti by aaeertaining thes price obtaineti ini
cash for lite or niariy lite aubjects at the time. The abstraction
cf time andi place from, tihe estimation wouiti malte it impossible to
know the cash or even the (air value of anry i-bing, and specially
of the subjecta in tbis case.et the given tlime of i-he etntract, a
ruled ihitecase. The money valne ini lhe existing market la the
only rude and guide to carry out- thie stipulation of the contract,
and ibis rate in moreover supporteti by aumhoe-ity. 2. Pbillipu,
No. 1176, says: Insurance beiog a contrac- of indemnnîty, the
underwritera are net. lable to psy eny lea excep- suciL as th*
sssured bas aci-oally ausi-ained; wbsîber the bo*ss ho tota or partial,
its amouini c&nnot he aacer-amed witiiout determining the value
of the subjeci-. In No. 1245 the ani-hor saya-Tbe value of a

(1) 40 rag. Bqp., p- M5& (2) Dansr, SU.

building or of any article in a lire policy la uhat il could ha aold.
for, silice ils value muet be proved; andi it dora nlot appear wli*t
other velue thon tbis coulti ho saiisfacturily É§bewn. lHe reniants
ihaet the obvioml5 presuimption in tIa- the mule is the samae in a Ore
policy au in a maianue insurauce, riâmely, tbnt the value of thie
subject ut the beginung of the mit.k i. relerred ta awkere themlicyq
ty il# provisions or i-he description of the &abject- dos flot requise
e difforent conbtructbon. Tlbe nnlborilieo f onâ Ilaimiond and Ellis,
cited to the jury, rest open thé genieral rule of i-he value ut theo
beginaing of the ribt, but do flot apply ta ibis and similar cases
mn vlîicb tie policy contracts expreasly for en exception; the effect
of the ruling would aljsolutely set side the polîcy stipulation of
the true and actual citaIs valus ai- thbe lime ai tise loirs, andi sub-
tititute for il, eitier niai of ini-riabie value or tie mere fuir velue
ai the tinme of thle tous, independen- of ail circumetances tegulating
or epplying ta il. Angeil on Fine lissurance, secs. 261-6, ay,
- ha1 los@ or daninge i-o gootis iii t0 ho entinia-et according t0 i-he

true and actual value of i-he propenty et thimetît the 1015 happens,"
andi cites s jutignent in Louisiana, by wlsich a fair sale at auction,
after notice t0 the insurers, mnay bo contidemeti by thie jury in
eêtimating the damages andi asenlaining the indemmuty. 1. Beil'a
Coin, on the Law of Scotlanti, p. 643, says thestoas ia estimateti
of the distmuctible parts on thbe whole value of the bouse as il;
woolti have sold an the mai tet% &o., and so, also, the Freitela
-nui-lorities are equally precise. (1) "basque doit-on entendre
par la juste valeur des chosls ? Ce n'est ni la valeur de conven-
ance, ni celle d'affection, ni même le prix d'achat, c'ust la valeur
venais, c'est-à-dire, le prix qu'on en pourrait retirer ai on les
mettait en vente. Vailenîr s.e dnittnr quantum vene/ potes!. Dans
la , èglc le juste prix est auquel les Lhosea de pareilles nature et
quali te saut vendues dans les mêmes lieux, dans le niêmes temps,
dans les mêmes circonstances ei a toutes sures de personnes sans
avoir eguard à la valeur extraordinaire, c'est-à-dire au prix qu'on
peut obtenir un certain cas, et sous. certain rapporta. Le contrat
d'assurance n'etaat Pas une mesure conservatoire des objets assures
mais seulement un contrat d'inàdernniîd, etc. Eui uo mot l'sseur-
eur garantit l'assuré contre la perte réelle qui resulte de l'incendie
mais cette perte payee sora obligation est eltante." (,9) The vriters
cited bolti that tbe contrac- woulti hcone agait publie pobicj'
snd morabity if ithe contrary doctrine wers maintaineti. Thtis
policy, thon., ha.vîng expressly btipuln*ted for i-be kinti and tinte of
valuation, any ogtr judicial ioua action t-o tLe jury upon i-be mat-
ter ie not varnanteti, anti ben"e the rtiling and instruction as above
are illegal. Thene only reinsae i-ha questions of mepresenlatioa
audiwarsnty. The written vords of tire policy in connection witl
thetie points are ae (allowa: &fier sus.iag tie particular amounits
[upc» pamiicular parts Ilof e/me Steamer' Malakoif, noie Iying tr Tate'#
D)ock, foiareai, and iuiesded to naisvgate t/me Si. Lawrence and
Lakti front ham alton *o Que/tic, prnnacpally as a fresgmz-boat, nd
ta ho lard tip for tme ciAte in a place opprotred of by thus Cotapary.
wmo menU sot lie lia/t/e for explosions, cii/mer by sîeom orguppowder."
This sa.iement muai- neceamarity ho smbjected i-a legal constructioni
ta determine ils nature, whether of represenétatiun or varranty.
Tbea, as ta its being a rupresentation, the language ix plain,
simple, a»d esplicit, edvertiug ta navigation during the asesoir,

ou crse of tha- navigation, tht principal nianner of conducting
L.,and because of i-be date of the policy, providing for layîng np
the si-camer during t-be intermediste, winter period between the
open summer perioda. It le impossible for sncb lenguage ta require
constructive explanation. But if ut hoe a repmeseutation, testimony
i. admissable vui reference t-oit, but i-o ubat purpose iers, uhere
1- iselin vniting and in plain andi clear plsraseology ? AngelI, p.
194, condensing other authorities, remarka, IlA represeuti-tion in
the tecical senrs in whicit tIsat terni heure i-o the leu, of insu-
rance, anti, as di8tinguished fraie uanraoty bau been webl defiaeti,
a verbal or wri-ten statement matie by i-he assuret thle unde-
visiter before i-be subscriptioni ta the policy, as ta the existence of
saine fact or stage of facto, tending tb induce thbe underuilier mare
readily to assume i-be risks, by dtinisiing ltât esîlmate Lie would
otheruise have fomnet of ut." Ile elseuhene observes, - it je of

<2ý sI. ai-sa, (i-tn and 3)uiîi, P. 25b: Perii, P. 9q. Nffl. "I, 72: 'rn.rtgon,
Mnnudftih'5 Troanitioc, cap. 9, arc. 1: and tieuget and Mergar vo. Aisurauo
deanct.e, P. Z6".
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sorne mottter extrineie to the contract, aud generall, if notalwayil, Iive or nonsense, Io ubics no legfél meaning Cao alttacis. en~der ail
relates tu tise prescrit ilite and condition of the subject insqured. tltese circumqtànees of the judicial ralings and instruîcions, shovre
Tue terra in insurance, it bs been con3iderel. as in thse nature of advcrteil lu, aud the Irregular andi incorrect findings of lise jury,
à collatertil contract either by writing, nlot in-ierte4 in the policy, thse motion for a now trial hati been suetained, and a IIOW trial
or by paroI, andi i. a communication of facts andi circutnstiinces woorld unbesitatingly hoe ordered, did flot thse remaining motion,
relative t lise insurance made te tise underwritorq witb the view titat for cutering op judgment for the defendantat, non obtilante
to enabla tbem te eximate lise risk and caleulate tise premiums to t' edicto, urge ils importance upon tise Court, because the final
bo pal]." - It le asserteil tisat it ln said te ho material wben it deternation and judgment of the Court mainly depends opoen
communIcates sn>' faut or circumatance which înny bc reaonahly tise @abject matter of Ibis motion. Altisnugh thse same point S,
supposed to Influence the judgment of tise insurer ln undertaking contained in the motion for a new trial, it appeareti advisable te
tise riek or caiculatiog lte preruun, and whatever may be the conaider it In coniIezetion witb tise motion non ob8faitte, as becbg
form if tise expres4ion wieil hy the insurel or bis agent in makiug its more legitimsots pciitîon, free front minotir technicalities or
a representitlion of it, have the effect of imposiug upon or mialeal- targenentation. The girouetde laItn lu this motion are tise -pecial
log tise underwirrîer, it twil be m4terial nul fatal te thse contratic. warranty and condition written Ir thse policy, that the M.alakolf
There le a inaterial difféence between a representatton and a jisoulîl navignte, ko , and the plaintitr'm non-compliance sud
warrauty ; the former being a part of tise prelimiuary proceedings breacis ulti tises, the Nlekoif b'sving, in tact nover left the Dock
wbich propose tise contract, aud only a motter of collaterol infor- fros tise time ot effecting the inuranco lu question. The judicial
mation on the auhject ot tise insuranco, and makea no part of the ruling and instruction declaredti he atatement tu be mereiy per-
policy ; the warranty is a part of thse writteu contrat. as it has missive. Bearing iu mmnd the express written statement in tise
been completed, and muet appear on thse face of il. The former pýicyt muet hoe obsaerved that tise person who aougist andi oh-
may be subetautialiy correct, but rentiers tise contract void on thse tainedti he in-urance wss himeif tise proprietor in possession of
grounit of treui; the latter muet ho etrictly anti literally cona- tise Nflaakoff et the lime ut tise ineurance, sud muet isint8eif have
plici' %itis, aîîd nun-compliance with it la au express breAcis. kuown whist was to be done witb tse boat during thseason oft.av.
Freud ie au element visicis vitintes every contract, anti a trant of jention ; lisat being lu dock for repaira, aite was tisere to fit ber
tritth in a repreeentatin la fatal or nut te tise insurance, as it fur the ouly purpose for wisicis she wai* originalîy biljt, tisat of
bitppens ti be material or immaiterint to lhe risk underlaken ; but navigating; that isaving possession of tise Malakoff, hoe was not
wlîen a tbing in warrautel tu be of a particular character or de- only open to su cirer, but actuaily bargaineti for thse biring of ber
scription, il muet hae esclly sucb as it la repreaented to ha, otiser- for navigation purpos without reference t0 tise defendants.
vise thte policy is voiti snd there la no contract. This anay be cou- Mloreoirer, visy was tise intention to nav. -te se particultiy slated,
sidered, as a tiret principle lu lise law of insuranr-e." Tisese Rpecifyinz tise line of voyage and business travel tisat aite vas tb
represeulatione have iseen classed as positive represtentatione sud foliov ; the manuer of lthe business ta ho doue principaily es at
as stalemeuls of helief, expectalion or opinion; the latter flot re- freight boatl; !lbe stipulation that after ber uavîgating doue, aise
premeutations of whst iis stated te lie interîdeti or ezpcctpd or believei asould bo laid up lu somne place lu bo approvied hy tise defeuti-
as a matter et fact lo be made goond hy thil essureti, sud wiii net affect suts; fill 7 , tisat defendants ahouli nlot ha fiable for explosion@ b7
tise contract, thoogis tise tact proveti cîberwise, if tbe statement la sîesm, ber usuel mode of propulstion, or by gunpovder, visicis
madeisonestly antdnotfraudulentlyvwithinteuîîoedeceve te unifer- inigisî possibly forme part of ber freigit Permission to naligabe
writer sud draw bis inb a coutrect wbicis he migist decline. On does not ecsn ta fors any ingredient of tisese stipulations; ont tise
tise oliser baud, positive represeutationn are affirmsative sud promis. contrsry, takiug the cuutract lu tise fair sud obvions imnport of
eovy aithougs tise distinction is one more of forsa tissu substance, as word. sud eqoivalent tu an express statement of ail lise inférences
in fact mst positive representaliou's. even visen in terme affirma- naloraliy sud necessarily ariasing fros it, a positive promiasory
tive are, lu effect, promissory. and visenever it isa positive atatement representation, and, in tact, a varrauty, becomes plainiy manifeat,
ef Il e actuel or evident existence of somte flrst mriterial of tise risk, visic i i l provcd b.dl flot heen coniplied wits, sud tise cantract
it ii% ouly diitinguisbable lu forro from a varraulty by not being on bas, tiserefore, beeu rendered inopersîlve. It umuet he rente .,bered
tise face of It. At tise trial lise sîstement in tise policy vos ssseum- tist tise satemeut i. not a tuore verbal repreetation extinosb
cd as a ropreseutatifo, aud as auchà paroi evidence was adnsitted andi colisteral le tise crontract, a miere verbal explanation pre-
lu relation tu IL Tisat evidence ciearly proyed tisat Tale, tise viens te tise controet ; but, on tise coulrary, lisat il la writlcn
agent, did represeut lise Malakoiff 10 ho lu Tate's Dock temporariy into sud forma part of tise contract lîscif, sud biset as a Court
for repaira, and tbat visen completeti aise wonld navigate betveen of lav xill only construe flot reform a policy, tise construc-
Hemillon aud Quebec, principaily as; a freigist boat, affirmiug tise lion adverted le sisive in the dipcuspion of tise question of repre-
writlIi atnenet ou tise poiLy. Iu spite of vrilteu and paroi sentation gives te the uritten eatement lise @ignîficant eharacler
testimomy tise jury finti tisat plaintiff made no sncb declaralion or of a wsrrsnly. Nov Phillips on InEuronce, No. 54 1, eslys: Ilit
represcutatioo ; tise fiudiug is manifestiy coulrsry clenr evidence la 1ev tisat promsisory representaliona cf maiterial facto madie snd
addnced by paroi and la eingulsrly contradictory of lise written referred te lu tise poiiry utusiiy have tise cffect of express vas'-
evidence of tise Maternent affordeti by tise contrit, tberehy lu ranties sud corne under thstt hesti." Arnouiti, p. 490, t-Mys: Iltisst
apposition to a rule flot of law aione, but cf common i!ense, tisai tise aeime stalemeut indeeti, wiiet viscu made verbaîiy or ln
visaI la containct inl tise poiicy or etber insatrumenlt, or vrîtten vritiug distinct fromt the poiiro, by lise braiser te tise inures' icou-
upon it, purporling t0 beiong to it, attise tinse cf aiçruing, is part Qtrurd as a positive represenlatian sud would if writteu lu lise face
of tise contract nd is adopled by tise aignature. Bots paroi anti of lte policy lsin àoaot aIl cases amount te varrantv. tise insertiou
vritîen avidence cancer vils tise reýuIt of tise common sense sud in lise poiicy cstusing it tb be sun cousîrsieti -" aud Ellis p. 89, Banys
legai constructiou of tise stalensent ; representationa muet be con- -il ais e practice of mont offices to insert tise atateuseut or repre-
strued by tise aorme principles by wviîci all aIses' contracta in senlaliotis matie at lise lime of effecling tise iusurance on lise body
vritiug are expoundcd. lu vsicis tise intentiou cf tise parties is of tise poiicy. By tisis meaus tisey isecome a warranty sud prevent
eivays ta be sougist for t lise instrument. In Ibis elatemeut lthe questions from srising ou tise subject of tise mâeriaily or is-
plaintif".s intention to navigate tise blalakoif se soon as tise repaira ssterality of tise alatemenîs." Iu tiais case tise statement iseiug
sisoulti ha compieted vas u'sderslood by bols parîlea, vist it1 vs ritteu on tise poiicy, it in for thse Court la decide upoD its legial
equsliy nianifest thlit na intention existed on plaintiff'. part that benriug ana wàvrrsnly sud condition, sud upon the general effect
aise shoulti be kept iu tise dock during tise entire insurance yesr ; of ils uonfuifihimeut upon tise rigisîs sud remedies of tise party lu
aud lise jury, moreover, fiud ber at tise date of tise poliry to ho in fauit. 'lie provinces of court and jury are plainiy distinct, bere
running order. Whelises Ibis intention of navigation coulti be cou- tise Court decides upon tise sense andi construction of lise common
sidered es influenciug tise iusurer's estimate of tise cissrncler snd words sud phsrases of tise language visere no peculiar mesîing la
tiegree of tise rl,.k la be inrureti mgaint is flot doubîful, iu as mucis proved. Arnoniti, p. 142, Pâys: "la varrauty lu a policy of lu-
a.- Nir Wood ëwears positively thâtble ould not bave taken the ri k eurauce lu witever forit created la a condition or conlingency,
at ail bail tise intention existeti to keep ber lu lise dock. Tisefindiug anti unles performedtisera ip nocontract. It la atyled a condition
cf tise jury upon Ibis speciai point andi ib@ materiahbty ia aitisor noga- precedent vhich means tisat it in perfectiy iiuiaîerial for visat
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purposo the warrant7 is introduced, and tit no contract existe JUdgO ALLisox read tii, opinion t the Court, as tollows:
iinlet-s the. warranty ho literally complied witii." Any direct ut The defendant stands convicted, hy the verdict of the jury by
aveu incidentai aliegation of a tact relat;ng to a rsâk bas been lield whom lie waie tried, cf murder in the firet di'gre; or having. with
to constituto a wiirranty. I t in simply muficient aui Ougt ta wiitiilness, prentidation and malice, talcon flic lif, of John Copie.
bit sufficient," ob8erved Lord St. Leonarde, Ilto avoid tho poiicy, A ride for à new triai Iîaving been entered, w. are asked to,
that oniy one thing warranted is nlot truc." In tbis case the moite it absolute, anti the feasons upon whicii the appication is
stipulation undertakes for the performance of a future act,-thie bllned are, M&inlY, tho alienage of une of the. jurors b>' whom the
navigating ut the IlMaiskoff"-and le theretore ciaesed among idetendant was convicted, a separation of thejur>' atterbaving been
pronilasor>' warrautien. The cutltract dependa on the event taking sworn, and before the reudition ut their verdict, and after.discv.
place literailly, aud Pbillips, at p. 762, soae: Ilit in heid that tbe ered evideic.
itention ut the. parties in a warrant>', ecept as to the meaning We wiii consider these severai reasons upon which tuis ruis bas,
oft he worda used, is flot tu b. inquired loto. The assured ha ini a great measure, been rested, in the order in 'abich tbey bave
chosen to rent bis dlaims against the. ingurers on a condition in- heen prenenteil and urged open tlie consideratien ut the Court. It
sertcd in the ountract, snd wbetber the tact or engagement wieb Minflt b. Ont Of Place te remark tbat, uwing to the gravity ot tiie
la the subject ot the, warranty be mattirial te the risit or not, etil questions upon whicli w. are Tequirp.d lu paso, we bave given te
he muet bring bimsecf strict>' within that condition. The. rigid themn long sud anxions cousideration, desirons only, in decidiug the
construction put upon warrantios, lu this particular, bas perliaps points wbich hava been prcscnled for our deterniinatîon by thie
ariaen in part frum the mnaxime ot tii. Cominin Lawi, tuat counditin@ larned and able i. ~s1for the. defendant, tual lhe law ln !te
are ta b. severaiiy conetrued in regard 10 the part>' imposiug tiiem integrit>' may be maintained, snd titat no possible injustice be don.
upon liiuiolt." And Ellis, p. 29, concludes the. malter tuaès-"l A to the prisuner ut th, bar.
brcnch ut warrant>' will avold the contract. The doctrine of TIie firet suggestion is, that one uft he jurors was an unna-
warranties has been a mure frequent eubject ut discussion ini cmes turaiized forcîgner, aud for that rea.9un disqualified ta try the.
ot marine policies; but, se fhr as is applicable ta the subject, tiaI. question ut the gniit or innocence of the defeudant, ut wbich
doctrine is ot equal anthority in cases ut lite aud tire insurance. tact lb. deteudant b>' affidavit supports the. assertion hie waa
A warrant>' le a stipulation or agreement ou the. part ofthe in- ignorant, wben hie accepted Aaron l8rael as a juror at the. triai
sured in the nature ut a condition precodent, and as applicable te oft tii cause.
fire policies, le usuail>' ut au affirmative nature, as iLat the. pro- tThe qualifloatians, and the mode ut selectiugjurors, are specified
i nrty iusured le of the nature described in tiie poiicy. A warrant>' lin the Act uftheb 28th ot April, 1858, whcrein it is provided lia.
being lu lie nature ofta condition precedent, it is quite immaterial lier. shall be turuished lu the. Board appointed to select and draw
for what purpose or witb whal view it le made ;but, bcing once ijtirors te serve in lthe severti Courts ot the. City' ut Philadelphis,
inserted in the policy, it hecomes a biuding contract on th in 1 certifled liste ut ail tii. taxable inhabitants ut the Cilty, tram wiich
eured; and. unless hie can show tliet it bas been strictly tnifilied [a enificient nuinber ut suber, haiti>' and discreet cilizeus muet be
hoecan derive nu benefit tram the policy. The. meaniug ut a.1 selec *ted. te cunstitute tht several panels ot jurore required for the.
warrant>' is te preclude ail questions wiether il bas bec n euh- jensuîng year. There le, therefore, notbing ln thie Act of A embl>'
atsnutisily cumplied with or nlot; if it be affirmative it muetli e wbich couflicîs with the principie that every man in entitied te be
lîteraîlly true; if promiesor>' il muet be strictiy pertormed. The. tried by bis peers ; tiat a citizen may demand, wbet. ,harged wih
brescii ot warranîy, theretore, consista either lu the. faiseiood ot the commission ut an offence against the. laws, ajur>' ot bis equals,
an affirmative, or the. non-performance ot an execulur>' stipulation. dîtizens like liimselt, ta d1y whether tue charge be Iru. or ftie;
In eltiier case lhe poiicy in voîd, annà uhetier the. thing warranted for it wiil be seen that tram lbe lista ut taxable inhabitants, citi-
b. materîi or flot, wbetber tb. breacb ot it proceeded tram traa, zens are ta be selecled tu serve as jiurera. But upon tie liste fur-
negligence, mieinthrxnations, suistakes of au agent, or an>' ot- nisbed ta the. Board, there le nothing ta indicat, who are taxable
cause, the. consequence le th. camne. With respect te the compli. inbabitante bcbng allens, and wha arc citizeus, auJ wbether native-
anue vitb warranîiee, there la ne latitude lior equit>'. The uni>' Ior oe r natnralized ; that iitakes theretor. wili be made i. ex-
question le wbether the. thiug warranted bas taken, place or not, ur tremel>' probable, aud tbat somle wbo are nul citizene ma>' b.
be true or not; if not, the insurer le not answemrable for an>' lues, sclccteil ta serve as jurera is te be ezpccted; su aise, mauy ma>'
even îbaugb it did net happen in couseiluence ut tho bzeach et the be chosen who poseces sat the. qualificationeot being sol.er, bealthy
warract>'." Considering the statement lu the polie>' to be a war- or discreet. But wbat of all tiis ? Dues errer or mintake like
raut>', the. Court in constraiued Iu go beyoncl according tb. moton tbis vitiate thep Psciotjurors? This m,îch bas nut been assarted;
for a n-sw trial in chus cause, and te adjudgc finali>' upon the. the position, however, bas been broadi>' assumed, liaI if on. who
motion non ob8fante, and order the. judgmenl te b. enlcrd upun is not a citizen b. sworn upon a jury and juin in a verdict, lhe
the. record for it defendants, notwitbstanding the, verdlict in faveur verdict [s bati and tiat nu judgalcnt cu b. enterait thercon.
ufthe plaintiff, witb custa against tii. plaintiff. Alienage is a good cause ut challenge; it is s0 at commun law.

Mackay and Austin, for plaintiff. l3lac:Lstone, vol. 3, page 302. But th!e much conccded, the.
Rose and Ritdî,e, for detendants. question yct romaine, whcthcr atter a jsor bas been eworn, witi-

out objection ta bis want ut cilizensbip, and atter a verdict, sncb
-- - - verdict niust be set asiJ.

UNITED STATES L.AW REPORTS. Courte are required ta, exercise great caution in tii. allowance
- -- -of utlechuical or purel>' legai reasone tur settiug a@ide verdicts, after

OYERANDTERINE, PIILAELPIA.trial fuiiy and tain>' liad; and wbere, upun the review ut the wholeOYERA-ND TRMINER PIILAELPIA. case, the conclueion is tb.,t in sustaining lhe verdict substantial
CaCOM1WRALTII v. Ruai,. Tuompson. justice ie doue, auJ tiiet the verdict le suci a on. as ougbî ta bave

Nurd -R Ze fr o Yeiu2~d.been reudcred, lu view ut ai the tacts proven upu the. triai ut
Altoub heaiina. fauroer-Rteot ca Ne ohlei h.Cutwf Ot e cause. Sa aisa ougbt it tue actcd upun as a rate, iiaving its

set apelt, the- verdict of 1h. jury Inus critainal case un that ground, iiera th. iexception, il le truc, but etili a mile, wliic in l ils gencral recog-
triai buc beau aliowed lu procee ti îhut aDy ohJ.ctlon bm ing boon Riad. toi nion, siiuuld require that challenges for cause ebouid not b. in-
the juror's dîiualificatlon, aven 'lion tuera i.l .vidence, from tche afildavits or lquired jute, atter verdict for a differenî principle adaptcd andthejuror andti h. prisoner, that the. fctofa&i.nagovw n uOttclomed by the. ont., cmidit rcia fet a et cuyleatninu
for inown to ch. other. b.for. th, trial are nopatclefcwol et cuyteatnino

ksapacation of the jurrs, fier they have beau sworiîn àcapital caue, willenlhor. Courts iu setting aside verdicts atter the limes and expense incnrred
ta. tht. Court to net ample thair verdict but tha separation niu.t be car andi in a trial, instead of settiing tii. question ut a jurar'e competencymubstantive, and t calnut b. cotablildh.d by tht estluony of any niember of ch. wben caîîed le the. bookt te b. swarn; for it is a principle welljury.

After-dteeuveed avîdonna, tubao of no avi i uan apttlilon foi a nev triai. mantl recognized as being aga-inet the polie>' ot the. iaw, tu ailow au
La matertil i ta otject, andi ont mereiy cuoi,,latî',c. corrohoratise or collîarai abjection to be taken at a laler period of the proceedings, tiaI-it muet go tn the mertts of the. caste, andi fot to any tcchnilca grounti of defence icudhv entknbtr i.til fi e.ohrie-aud It mn ho a. sa oughît, maturally, te prode a différent roeult upon col hv wouît ho ie luor te tir fi chance of'a erit i
another invetigatlon of the. ment, of the cause. parties wol c ncouragedteak eichne(favrctn
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their favor, without baving fir@t exercieed due diligence in the goard; but as to the usual disqualification of the jurors, such as
investigation of the qualification of the panel et jurors for the>' tîte formation or expression of au opinion, ciJxtenehip, relation to,
could rest upon the assurance that nu atter aqteig..- of e bnt or coîînect, with an>' party intercsted, and ever>' objection to a
would have been good ground of challenge before trial, would 'jurer'@ qualification, cf a general nature, and sucb as usuall>' mug-
stand s a valid objection to, the verdict, wlsch wonld bo required gest Viemselves, and are ripable of being ascortained b>' ordinar>'
te b. @et aflido, becaume no judgoeent could bce ntcrcd thereon. inquir>', are diballowred as Talid grounds for setting aside a verdict,
Thus would the greatest uncertaint' bie introduced int the trial: for tîze reatson, thtt the>' were unknown at the trial ; what a detend-
by jury, and much tbat is now considered of inestimable value, in ant can do b>' orditry cars ta protect himielf when cLarged with
the setîlexuont of coutroversis betweeu man and man, or betweeu the commission cf a crime, the law holds bim te the obligation of
the law and its alleged violator, be swept aira>, for the trial by duing, or of seeing that it is donc, and if ho fail in this, ho shall
jury would thus b. well nigh overturned. nlot have the chance cf a trial resulticg in bis favor, and in case cf

In support of the reason cow uoder consideration, ire have the failure, ho allowed the benefit cf objectiuas that onght te have been
deposition cf Aaron lm-ael te, tIie effect that he is net a citizen cf made before verdict.
tIhe Unitedl States, nor ot tje State of Ilennsylvania; thatt hoe ias! Saveral cases irere citel upon the argument in whîch a ccntritry
hema in London, Englaud; that hoe bas neyer been riaturalized, and dcctrine seems te have becu recognized In Shcemtakcr v The
that wben amnoned te attend as a jurer, hoe snpposcd hoe wam; State, oth Wisconsin, 324, and in Cuywharskin v. The People, 1
bound te do so under a penalty', and that h. first xaentioned the Scammon, 476, it was held that an unuaîuralized alien is ncl a
fact cf bis alienage atter the trial. If the facts whieh go te the' competent jurer, and the objection was allowed atter verdict; but
question ef disqualification bad been inquired into when the jurerr the contrar>' we believe it to be the correct doctrine upon the
was called te bo swcra, and a challenge fiir cause had beeu based Iquestian under cousideration, and te which ire feel ourselves bound
thereon, the challenge would unqueitionahly have been sustained; te adherc.
for it is b>' the oath of a jurer in mos1 instances. before he is sworn The right of every citizen te be tied b>' bis peers, ws have
in tbe cause, that the question ot qualification is determined. Ialready referred te as beyond question, but that il insanything
But when we are asked te set aside a verdict opou this ground, the more than a right, whicb may bo insisted on or waived hy the
Commonwealth are entitled te taks isoue with the defendant, upen defendant, we teed ccmpelled ta deny ; for the Act whicb rays that
tlic fact cf alienage of thse jurer, and the>' are entitled ta show, if citizens saal bc selccted te merve asjurers, requires thal Uic>' shall
it cia ho shown, that Ibis statemeut thus swcm te in net truc. b po"sessedof certain requisites. Itisnot ever>' citizen, therefore,
Now, how eau this hit dons?1 If the affidavit cf the jurer is suffi- who is qualificd te perforai jury dut>'; and the mume rul whîch in
cient te titrait upon tbe Commonwealth tb. burden of disproving, sought te ho eslahlished in thîs case wonld requise us te set "sde
il& stateanenta, it is equivalent te saying that in many instances thec a verdict if il conld ho show-n that auy oe who st upon tbe
question of grsinting or refusing a noiw trial, muet ho settled b>'1 jury was ucîther discreet, mor healtby, nor of moher habit. Either,
the affidavit alene; for it might ho impossible for the Common- i er ail of titane resoens, wenld b. a goed aud viid ground cf chaI-
wealth te Icaru au> fiat relating te the hirtb-place of an affiant, lange, beause each is made by the Act a requisite qualification iu
and wil.bout sach knowledge te prove a negative, coclii net in the' ajuror, but would it net go far towards bringiag the law into
nature of things be doue. And although in Gic ylawilea v. the; contempt, if on its being shown after trial, that one of the inrors
Pecople, 1 Scammon, 476, it iras held thug the affidavit of a pri- i was given te habits of intemperance, or that hoe ias nlot in ail
soner upen a motion for a new trial is prima forte evidence of the respects bealthy, or that hoe was net estcemcd te ho a discreet per-
truth of Uic statementa it contains, yet w. cannot ay> that we are son, wre should for these ressens derlare Uic verdict vitiated, witb-
prepared te recegnize the priziciple whwch woald require us to take; ont rcquiring proef that it iras in sorte way taintcd, or its credit
as proved, aver> fact sworn te b>' a defendant, or by & jurer, after impaircd, for thme caasos.aeM'gn.d: this woald b. giving importance
verdict in support of a ren for a uswr trial, aud te cenaider oui- te the shadowr greater thon te the thing itacîf; and this tec, in vieu
i'elveà boed by such sucr atîements, unless disproved by coun-; cf the fact, thst the loiw places in the bande ef lb. defendant, before
tervailiug testimny>. This would ho a daugerous poire? te place. trial, tb. names, residences aud and occupations ot the jurers, so
ïu thc bande of a jurer, o.- of a defendaut, havie>' the strongest that beha> h. b ad,îx.ed whert be ornes te trial, irbether lb.>' ho
poritible moetive te actuate bixu in ,uakicg the necessar> affidavit. 1 sober, bealthy and discreet citizeus, or otheriis.

This rule la forther supportedl b>' the oatb of the defendaul, te iIf ire accept the doctrine ontsudcd fer. that co incempeteut
the effect that bc was ignorant cf the ahienage ot the jurer aI thé jurer vitiated a verdict, consistse>' would requise as te hold ta
trial cf the cause ; aad this it is argued, cutilles Uic defendant te the converse ef this ru' e--that if there wau a verdict et acquittai,
liait the prenant rul made absolute. But frein this ceL.clusicu! t îch verdict sbould go for nothing, beesame tb. trial would ho b>'
ire féel heunid te dissent, for the doctrine, whicb to e sem ont 1 eleves ouI>', sud uet by thé required number of jurer@, and a
censonant with maison, and wbicb is net without autborit>' te 1defendant thus !Ïtuatcd ceuld again ho plaeed apon trial fer bii
support it, le, th&* facto et which a kcowlcdge is onl> obtaiccd lite.
after trial, obaîl net ho allowed te overthrow a verdict, wbere thbc The resen ccxt in order, is tho meparation cf tbe jur. As a
obhjection oghl te have been taken at th. trial; and where il is of' general rule, a verdict wll nt ho met silde ou acent of the mi-'
euch a nature as crdtuarfly te require the part>' te ho ready et: conduct or irregularit>' of ajury', unlesa il ho eucti as might affect
that titne to prove it. As ire have already -tatedl, this fart couid their impartiait>'. or disqualit>' theni for the proper exercime ut
have ben proveI uben the jurer iras called to the book-tiat. their tunctions. Whartoan, in bis Criminal Lawr, 895, eayp, -"While
alienage is a good grounl for challenge is admitted b>' ever> cnc; 1on tbc onc baud the prement practice ln Eugland, and in a portion
and that the defendauit could b>' proper inquir>', made oftheb jurer cf the American Courts, is te suqtain the verdict wblen the separs-
himvelf or of an>' one who kneir tbc tact, bave bren prepared with tien bas heen inadvertent, and ne abuse bas resulted front it; ou
hiii objection before the juror iras sam rnl plasubly eviJent, and the other baud, àL bas been con.çidered iu several instances, that
therefort. upon principle, wie amuqt bold, that tbis ià ccl, a suficient the ciere separabion la in itqelf primsa forte reason for a new trial."
rmason for setting aside Uic verdict in tbis case. !lu I'.iffer v. (Comvsenirealth. 1 Hlarris, 46,1, whicli was a trial fer

ln C'uUssgsworth v. Dane, J. W. Wallace's Repoit-, 147, Ibis murder, thc jury after bcbng impannclcd and muern, irere b>'
question is ver>' fulI>' considered, sud nanîcrous cases hesriug. agrement betwecu the prisoners counsel sad the cousel for tbe
upon il exansined, tb. ruling cf the case is that alienoige is a cause C'ommonwealth, Uic (Curt aIse asemting, allewed te sepairate aud
of challenge, but is net, p.r je, smmficitnt te met aiîde a verdict, and .go te their respective homes, the judgment et conviction u Tse-
this, wbetber the part>' conaplas\ing neir Uic tact or net. It i. cet!versed ounisscound. This cse meules thc lau in Pensylvania.,
asscrted aywbere that 'te know of, nor do ire desire to ho under- 1 that irbere there in a c ase of Peparatien of a jury, after being
%tood as holding that in e-.,.y caen, irbal would liesafficient cause - qore, in a capital case, the verdict iq vitiated, sud no judgmnu
fer challenge. muet b. italien advanbauv of in thul us>'; for there can ho ectered thercen. l>oes tIre eridenee tIshen in suapport of

ia>' he mac>' cau-r- of cl-allenge, wbicb canuet ho known Io the - l.iim rcaçoa. show Puch a separation as wilI req.sire us te Pel the
part>' entitled te make tbcm ; cautes wbich are eecret in their verdict in Ibis case aside? Tii. depeitions prove, that upeaà one
nature, aud ispinal irbicl ne eue eau bo muapposed te ho open bis occasion, after the jury r-- impauceled, the jauitor cf the Lair
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Biuilding,~, where they were confitiod during Uic recessuf the Court, going thereto and ini returning ta thse Court ruont, andi tibis sa"
saw cne of th2jurors in tbis case, on tIse vcstibule of tic gruund ofteni traversed in thse night time, tIsere would ie but 30w verdicts
flour of thc bualdicg; noue et his colleagues vere near litr, nor that Mught be s0 vitiated as ta ren.Ier thet of no valtuo, &fier the
were any of the ollbeers Isaving the jury in charge ; the. juror vas expetiditure of mueh time andi trouble, snd tapeuse, in obtainsng
at the tine, engaged in conversation wits a lady ; thse ocly thing theni. Theêe cocaîderations re.îu:re un to land, nct ton ready an
said in the Iseariug of the witness vas, thse question, -low dIo yuu car to suggestions, which, witt in iudividual cases they might
do ?" The jurer vas seen ta remain in tiiot îltuution for several bave the etfect of saving life, would ini the endi, and i n their gen-
minutps. The. deposition of Richard Gorman, Oont af the jurer, oral effect, destroy thc value of tho jury trial, by allovang the.
lbas also hotu submitted, te show that cleven of the jubors leit de- guilty, even those vIsa vith deliberation andi malien, imbue tie
ponent ie the third story af the building, wttli the twa otficert hae"di j thse blooti of their felluw-men, ta go frce frin the pîusish-
liaving the jury in charge; andthslit they asceudeti ta the fourth tuent vliicl tîteir crimes mert, andI vIicIs in requireti for the
ettory, but viiether sny uther persan was thero Le dues tiot knrûv. defonoe andi safety of Scidety'.
This deposition, if taken juta connideratien, dues nut show any Thse remniig grounti upa vlsach ibsis application resta, in th&%
acttialseparattan, fur the. oicers baving tiiojuryiu charge gave tihe ni of after-digcovered evidence.
thse range af thec upper stciries- of tIse buildiug, kecpiiîg guîîrd bouaà Evideoce of tbis character te aveul in an application for a uev
to prevent any persan going where thse jury wcre. Bunt thec testi- trial, must bc such as could net ho seared et tIse former trial, b>'
mony af Gorma cannat lie receiveti, te inipeach the verdict in reasonabie diligence on the part of tise defendesit. It muet b.e
whicii he joiedt, or ta show miscocîluct on tIse part of his P~ slow taterainl its object, andi fot mercI>' cumulative noir corroborae-
jurors. Thse question must, tiserefure, ho dibpo.4ed of upo.î thc tii. or callaleral; it muet go ta the nierats, and flot restaun merci>'
depoiiitian ai Gilîlingbani alone. technical defence: and t toast h. suci as ought ta prodace, ail

Adciitting tiiet a separatian of the jury vaciti be a goond ground acotnier trial, an opposite resait on the monits.
for making absoluste isis ruIe, va miust iliquire viietlier there wss Tis ew tusitimon>' fulfils te firit requirement of the. lev; it
a clear andi actual violation of thec ruIe of law eileti in l'oîffer's is af ter-iscovered, andi coulti not have beau amcertaiueti before the
case. The Diitrict Attorney', ta explain this alleged separation, trial ; for Uic wituesses themmelves se>, they dii flot makoe the facto
culled thejuror llergeulieimer, and bis wiii', andi their testixuony cf Winchi they spcak keore until &fier the verdict vas renureti.
waa, that thc vif. lied gene up ta viiere ahte knew the Isushand The testicsocy of Chas. Gillinghans iq, that on the night onvhîch
vas confineti, ta ascertsîs Low hoe vas, andi ta fursiish bla wits a Copie vas shot, &fier twelve o'clock, be vas in Shippen street, and
change of clotlîing; thse testimon>' of thc officers failedte bolicd any thst he sav Robert Thomnandt Bycrl>', (a witlee examined ou
ligbt uon the point tins raised for aur tictermination. the trial for the. defendant,) ie Shippen *treet, more than bal! vay

la Virginia the Jeciissons do cot seent te have heen uniiorm in ta Eleîcuti stree1, on bis way frntm twelfth street, gaing eust ; that
regard ta casual or constructive separation of jrrors. Thse case af Lie heard tvo abots fired, end tIse> vert the first two; andi that the
the Commonwealthi Y. Mc Cdlt, 1 N'a. cases, 271, seenis ta stand tiefeude'st counîtelt have beau et Twelfth atreet by tisaI time.
arrayed against Sprouîe v. The Commonwealth. 2 Va. .'75 ; YeC(.rier This evidence in vIsally cumulative; it corrobarates Byerly aud
v. Cummnonwealih, Il Leigis. (;", andi Kennedy Y. C.iiim.nweatth, other vitsesses examineti for the defence; it Mate no fart nias
2 Va. 510. testifiet te on thse triai, andi therefore, under the lav, it canot

Iu Nov York t ruie seenis ta bo, tust te vitiate a verdict, avail ta inake thetumIe absolule.
rea"oable suspicion of abuse musat exist; and Iliat before a ver- James C. Devir's testinbany je, that upon the uight open which
dict wilI ho set aride for ibis caufrc, the Court must ho satisfied that Jolin Capie came ta bis ticaîh, hoe vas standing upon tht nortli-east
th* part>' complaing bas qustaineil sane injur>' fromis L corner et Twelfth and 3thippen streete, snd tsat ho saw a man vits

la Nev Hamapshire, Coinnecticut, Norths Caroline., sud ini ladissoi, a light coat an Standing on the west crossicg of Twelfth street,
the saie rale Lau buen adopteti. andti ire the first tve abois thax ver. fired that eicnîng. and that

le Mississippi, it seceso that a verdict vilI bu set aide after that mac vas flot the defontient: about the saine titme or immîedi-
separation, imus it affirmatirel>' appear there vus notIsiug com- atel>' aiterwartis, tlsere vere one or tva ,,holu fireti fram the narth
monicatet e tht jury on the subjectof the trial; MCorns Y. Stae, @ide af Sliippou street. TIsamas Thomsoncorrahunatetithisetato-
6 tSm. & Mus. 4t1à. nient te the citent of hcarssg tIse twa -%bots fired, aud directl>'

Tite testimon>' of both Ilergesbeimer and his vife vas, that no afiervards soeiug a man wulb a witle coat on, running awey, andi
conversation paset betweeu theni upon the stubject of thie trial, several officers in pus-suit ari m.
and cons;equentl>' na injur>' coulti have resulteti ta the defendant lu tbis testimony such ais ought ta produce on another trial, a
frmn "bi violation of hie dut>' as a jurer. It hau beta helti that dltemnt resait on tbe neits ? W. regret ta b. couipelled ta Pay>
thc teetiman>' of tic parties in fauIt *hall nual bu recivcd ta expIais tIsat va do Dot think it ouglit, andi the conviction romains, atter
vhat actuaUly took place vhilst on. or mare of t jurors me>' Lave au auxious and mail attentive ozamuîsation of tIse facts presentoti
hotu separateti fromn their fellavi; tlîis is a etrict rule, rert-piized upon tht trial, in connection with the statexuents avare ta by thse
novhere thet v. have knowledge af, Lut je one eue in Virginia; vîtnesses in support of the ptnding ride, thst upon the tetçtimonny
a rule tIsat v da nutfeel disposeti te folaw, because the oiyligbt: nov bufore us, tise verdict ought ta stand; aud tisat thse aftor-dis-
iliat cau in mont cases be shed upots a case of tbis kind, muet ho 1corcred tidence dots nol, iii outrjuigmnîct. in an>' va>' iake or
obtaineti front tht only parties vIsa haie knovledge an the Pubject icause us ta doulit the correctneite oi thc verdict, wbici upen the
Looking tien ta the testimaiiv of tie juras- implicateti, tht inîféence: conclusive testiuscny ai thc Commouvealth. vas rondereti xgaicu':
to be drava fr.i lthe deposition af Gilliugbam, and that oif ler- i tie defendaut. Tht answe- ta tht ca.,e of tht Commonwealth vas
gesheimer is, that Iste it jnet-ne, that theoflicerssaving tht jury 1 n attclupt ta prove au alibi. caveriîg flot more thon a minute or
in charge vert guilty of a gre-s neglect of dut>' itn expasing the tvo of time; tuis taileti. citLer becau>e the witneses calle1 ta
cause thon open trial te this riek, Wtt inasenuck as vo are satsaflod support il vert flot creditoti b> the' jury, or because tIses vos
tliat na injury La,% been enstaineti by the deicudaut, andi no actual 1believtd la bu unsakes n utIe facta svorn ta b>' titoni. Andi nov
separation af tic jury, e ini Peiffersca'e, occurs-ot, vo do nlot Sec 1the testituon>' of Devir in propos.td ta bu atilet ta testimn> afesred
aur va>' cîtar to recognize in tdais a sufficient ressan fer sctting the! on tie trial, on beliaîf of the defendant, anti vt are reruirrd tu
verdict aide. If w. holti tIsai in over>' casesa mamentary ab.-ence se>' viother vath the evidence thon oiffre«l the verdict ouglht ta ho
of anc jarer fram isi fellovs, howvevr harmless in its repuîte. Low- chauged ; with the mail sincere desire ta give ta tie defendant
crer vall inteîitioncd, Lovever pressing the nccesaity, yull of ilself the foul benefit of cicr>' iutumtnt or prs'susuptioc of liv or fect
vos-k the destruction of a verdict, although satiia6td tIsat it ix flot j hii favor, vo art reluctaut>' farceti ta thse conclusion that vIson
iu an> doe.r affecleti by what me>' have ociciired during thb.itibis evidence -.a pîset b>' tht >idie af tIsaI ai tht vitne-ses for tIse
moineutar>' absence front thse cuçtrotiof ai officer, it yull bemnait Commonvealths. who vert vithin a feiw feet ai the ma Who fired
difllcult lo,*ustajn auj verdict je a capital case, vitre ther' may>' tht pi.tol and the isan vho vam %bot, Ibis teu'iimony ongit net to
bc a design te vitiale il je tbis va>' for vith our in-ulflcient àc-: secure for the defendant a verdict af ccquittil.
commoatixons-the juries cuimpelleti te occupy a building u'.ed for i e concludo what ve have ta %*y' upon luis subject, hy quoting
man>' album purspoae-tbe distanc tise> are compellet l pass je frot thse remars-k of Judge Rodgcs-a. in lise Cosmmnisreaith v. flan-
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nia,7 W. & S. 423. Ile says: Oranting nev tri-ls, does flot

depend upon the vii or caprice of the .ludge, but upon weli es-
tabhished and fundamnental principles ef law. lu the trial of issues
of fact, the Court judges or the competency, tbe jury of the effeet,
of the. testirnony. But after the verdict when a motion for a new
trial is considcred, the. Court mu8t judge not only of thecompetency
but oftheceffectcf evidence. If vith the newly discovered evidence
before thern, the. jury ought flot te coine to the sarne conclusion, a
nev trial may b.e granted; otherviso ticy are bound to refuse the
application. The question therefore le, (supposiug ail the testi-
rnouy new sud oid before another jury,) flot vbether they might,
but ubether they ouglit, te give a different verdict." (Jurjudg-
ment on this point vo have already stated.

W. are therefore cornpelled to dischargo the pending rule, with
the general remark. tht in the. objections taken to the empannelling
of the. jury, and what wus thon don., a e forth in the first four
ressens, uer in the siath, m.venth or eigbth reasons, relaîting to
the. admissions of evidence, and the. rernoval of defendant, fromn the
Court roorn-tio latter being unsupported by ovidence-nor in
the nintii, tentii, eleventh, twelfth and thirteeutii specifications,
viien the aswer of the. Court te the defendant's peints are fully
and cerrectly stated, uer in the sixteenth pein4t, Ut the. verdict
vas received after the expiration of tue terrn for vhich the. jury
lied been sumnoned, do vo find any sufficient reasen for settlng
a"de the verdict and grauting a nàew trial.

In discharging this rule, founded upen the varions and impart-
anit questions which have bimn mrged in support of it, and auxieus
as ve have been te arrive at a correct conclusion, ve yet teed it
te b.e a relief te know tuat if vo have cGMrnitted any errer, it ie
epen te examination and review, befere the. Suprerno Court, and
it mal not b. out of place te sy, that fer our future guidance, and
fer the. purpee of nett.liug the. law upen these peints, an oppertumity
eught te b. afferded fer tiieir re-exarninatien by the. hughes:
tribunal in the State.

GENERAL CORRESPONDENCE.

NEW CIIANCERY ORDERS.

Càazioery pradtic-Payment of Xoey-M!o1ion for dccr--
Mdin9 Reports.

To TUE EnîTrS OF TIIE LAw JorayA.

Hlamilten, Ju17 17, 1861.
GzNXrLauzN,-TIO Chsnc.ry Oidors of tiie 29th June lait

direct tbat mortgage money saal b.e paid iute a bank, instead
of te tb. party ,ntitled te it accord iug te the preseut practice.
Their Honore the. Vico-Cbanceflors have ne doubt accu good
reson fur the. alteration, but te those unacquainted with such
reaaen, thc alteratien appear to be uncailed for, and wiii 1 re-
bably werk smre incenvenience, if flot expense and delay.
Suppose, for exemple, the. banks refuse te receive such pay-
ment» (and tiiere is nothiug te compel thecr te do se), what
theu ? Tii, moncy cannot b. paid et ail, for in the. face of the
order ne oue wiil b. authorized te reccive it. If the. diminu-
tion of coste iis the ebjcct, tuat object will probabiy b. defoated;
becaus. it is net to bo supposed that the banks, if ticy ceusent
te receivo Uic rneney, viii do se witiiout cbargiug a commis-
sien, vhacii in many instance,, wil exceed the. ceets of tlîc
proeut preceedings. If tho money is net paid, wili tbey b.
at the trouble cf certifying the ran-payrnent? I arn incliued
te tiiink flot; fer wby siieuld tihey mix therneelves Up in pro-
ceedings in which (bey have ne intereot ? la case (bey decline
te grat such a certificate, wbat is (bon tu b. the. course cf
proceeding? It accrus te me that in ail cases in vhi ch the
banks refuse to receive rnoney or te grant a certificate of non-

payment, an application to the Court for furtlier directions
will b. absoiutely necessary, by whicii an inerease cf eusts and
furtiier dolay vould b. incurrd.

The. first pnragrapii of the. order on this subjcct directs tuat
the. roney shall b. paid te thc joint credit of the party te
whern tue tiare is made payable, and of the Registrar. The
second paragrapb gives the party paying the. money the. option
of paying it eiher te the credit of the party te viier thc marne
is made payable, or te the joint credit of such party and the.
Registrar. The lirmt part cf the. order on this peint is impera-
tive; the second part is tetally at variance 'with it. Which
direction is to be followed ? If the payaient is made te the
sole credit of the party entitled, thon the. Maste!'. directions
will ne: b. cernplied witn. If paid te the, joint account, bow
je payrncnt of it te b. ebtained by thc party entitled ? Will
net an application te the. Court b. necessary ?

No<io, fer Deeroe. - Wîli net throt e.eek' uno"oe till b.
requîred?

Filin9 )?eport-W bere are tiiey te b. filcd ?-at Toronte or
with the Deputy Registrar, with vborn the. other proceedinge
in the suit have been filed ?

Your opinion, and any explanation yen may b. able te give
on tuis subject, wili oblige

Your obedient servant
A SeLIcITvea.

[We think that the. order as te thec payment of rnortgage
rney, viii b. found te b. cf great practical advmnitage ta the.
prefession. It wili assurediy lemaca expeume, and rolieve
plaintifse residing eut ef the juriadiction, of th. trouble and
annoyance cf granting powern of attorney, wbich are often
imperfectly executed, and vhicii tend rallier to embarrais snd
delay thc suit tha otiierwise. W. anticipate ne sucii difficulty
as that the. banka wiii refuse te receive Uic rneney, or te giv.
the certificat. ef non-p&yL.---lst. Bccause nearly every
solicitor keepa a banking aceount, and bas, we presurne,
sufficient influence with bis baul te rnakc the arrangement
autborized by Uic order. 2nd. But siiould bie bank refuse, othor
banks, eitiicr in bis tovu or at their head office, viii accept
the duty. And, 3rd. It weuld b. an exception te find a baikI
tuat weuld refuse even a ternperary depesit. As te banking
commission, Uic practice ie te receive depemita witiiout com-
mission, cxcept viien the deposit is te b. paid eut at another
office. If any bank should refus, a certificats, a subpoena
and an exarnination before a master or examiner would giv.
the. necessary evideuce, and obriate Uic n'icesity et auy appli-
cation te a judge in cbarnb.rs to appoint a nev day for pay-
ment (net tc Court fo>r furtiier directions).

Aithougli the. Master's report rnay direct tii. mouey te b.e
paid te tue joint credit cf the plaintif and Registrar, yet the.
erder goes on te say tuat notvithstanding auci direction, l'it
shall b. competent te the partypaying in th. marne te psy Uic
maine te tbe credit of Uic party te vbom Uic saine is made
payable, or te tue joint credit of ach party and Uic Regis-
trar;" thn allewing mn option wbicb, if exorcised in favor cf
thc party only, allows auch party to vritbdraw Uic funds vith-
eut an order of court; but if exercis.d ini favor of the psrty
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and Registrar, requirca an application in Chambers ta obtain s'ch sue. The attorney in the affliavit of inorease swore that
tbe j. Ladcued the wi,,tesse to be paid. The master ùllowed te

temoney. . expenses upon taxation. It was afterwards discovered that the
The new orders do not vatry the oid practice requiring three witnt*soes bâti fot been paid unti) aiter taxation. The court

weeks' notice of motion to be given, or tbree weeks to elapse directed the master tol review the taxation, and lit disallow a&l

froin the dace of the order pro confeseo, before a decrea can sUCI> expenses as Lad not been actually pitid lit the trne of thse

be obtained ; but 8imply require that ail suc> causes sali be previotis taxation.

entered with the Rogistrar ton days before the day of hcarin.E.Jssi.DvsApl2.
Cases under order xvii. of the 3rd June, 1853, are excepted. t

Ail Muster'@ reports mugt be liled at Toronto, the saine as A lease for years Y.rter-Ead osnl eg i istate t.i erty
heretofore: we presume for the samns reason that affidavits are'courtbey inittiate anL tLe tirth of a child.
ta ha filed witb the lI.egistrar there in cases irbere the Court or

a judge in Chambers is applied ta for decrees or orders founded Ex. C. RUSSELL v~. TIIbaNTes. June 19.
upen the evidence cautained ini thern. iShqqe1,n-Iii.-ranre-Time pohecy-WaVthholdinq materiali nforma-

We think these new arderd wili be found productive of -hci lion- Iuî'rNwcuntraci.

good, and only regret that the reforming banda of the Vice- A trn plicy wag affected between A. & B. ta enSure front

Chancellars were nat more bold and rcîtive in rcgenerating the. Janunry -1, 1S'7, ta January 20, 1858. The defendant B. sub-

fo@silized practice of Chancery.-ED-3. L. J.] scribed it on January Pi, 1857. Plaintiff A. Lad effected the
insurance tbrough C & Ca., bis brokers. On Junuary 15 A. bail

- - received notice that the. frhip hadl been on shore on January 2,
M ON T H LY R E PE RT O R y lP)î, and wasforceditego it port for repaira. A conmunicated

_____________________________________________ Iis fart to C. & Ca., Liq brokers, wbo did flot communicate it tu B;
COM MýON LAWV. B1. afîerwaqrd:î Leard of il, and virole te A as follows :-" Under-

standing that the sLip lia-; been on shore, 1 do n0ý cansider that
Q. . UO. '. ,IIE. oue12.my risk cammenc-s until the ves3el bas been surveyed and

B. RG. V wignc. ulie12.repaired." The sLip mas repaired by Aprci 2, and was afîcrwards
C'uronr-)'twer ta take a second inquisition. lest

A coroner catnai take a second inquisition upon MLe saine body, lie!'! afflrming the judgment of tLe Court of Qceen's Beneb-
the initiuqisituu bingvali, su buAbtig.lst That the non-cotmmuniat.X.n of the fart of the ship having
the intinqisivuu ein vald, ud ub~.sîig. een on shore being mattrial ta tLe Fi-k, aud thus avoiding tihe

-policy, the lettcrof defendant B. did notactas awaiveref this non-
C. P. PHîLEY V. IIAYLE. Julie 13. communication, B. being ignorant af such non-communication st

Allorey's&ijýied I tLe lime. 2nd That even suppesing the ternis of tLe abeve ]etter
.e1oreî~. ujedcl-Agrerminifor lump suin fur aitrney1îs Ilill.ur lt ho Fufficiently explicit for sucli a purpose, there was no new

as an .1 (fora çy. contract betwecn the pai tics fur want of arceplance of its terms by
Ant agreemuent by a client with bis attorney, that the latter is the pluintiff A.

to receire a lump soin for labour douée as an attorney in the event__________
of 9ucceas, and cesîs out cf peeket onîy on failure, is void ;and a Ci~CR
bill deliveretu claiming the lump suin in oe item, under such au
agrecement, in flot a sufficient bill te dcl'iver a montlb bcfore action. .. LWS.PEOT .Ma1.

Ex. W&Tseon v. BLÂVZEX. June 8. Dtzccryn-Socctr and C'!ien-Prircleged Coummunicaion-
Exceptionst Io ans wer-PZ, ading.

.A4ard-Reference under Com mon Lawe Proccdure .4et-Enlaremcnt. Where , client Las miade a confidential communication te bis
af/lime ajier expiration of lime lccnîîed lc A4ct. solizi loir, the latterinsnotprotected front giving discover. ifbefere

The Court Laq pewer, by vinte cf tLe Common Law Proceaure 1or after the coufidential communication, le Las scquir*ti the raine
Act. te enlarge the time for making an sward wbere a eause ha11 knawWe tran> another source. Tite fact cf the cc,itfldcntual cern-
been referred Ly ajudge's order under the 4tb section cf tbat Act, inmunication frottn the client dors flot merge tLe olber sources cf
notwitbatanding more itan three montbs bas elapeed, since the! iafçormation.
arbitrator wasa ppointed ; and Las made a void awsrd after the Everytbing whîch is plcaded must Le taken most strongly against
expiration ef aucb three months. thce pcrson 1jlcading.

Ex. Cuisrv IL.F~eb. 2 Il. iV.C S. GaRnzFTIS V. CoVI-ga. Joue 12.

Damage,-Sale-le-sale by Vacdor-Trat'er. Pract#ce-Sub'tiIPuted ..errire-Jerree dire.tan_ payaunctt of monoy-

'Wbere eep were eold, but nct dclivercd, and Lofore the price ilh-fendofnl abroad on I1kr Vzjcs(y*s serrire
Lsd Leen paid. the credit flot Laving expired, wcrc re-sold by thic Tue court will order subsîituted service of a decree, whch cEr-
vendor te a third persen. 1 -tg payinent of money Ly a defendant, wbo ii stttioneil cbroaid on

11.1d, that trover vould lie, Lut tbat tLe measnre of dan%&"e lier Nir.jesty's service, without evcdence cf any atteinpt te serve
ought not tc Le the price cf the sheep, Lut tLe damnage actually Lino ptrsonally
suffcred.

_____________-V.C.S. Basv.l)c1750AR.Ny .
Ex. Caoss v. DUEELL. MarrA 7. Il'a&I Conmriion-', Remainder ar ny monr~y and jef«(s"-" Sui-

Cesa-'anroa-41,canesfor retee-rece ici piti-! -talepreteni' (or my Godson."-Preersiunory lIclerit.
ase acjidar4g ..j sncrtaie-ltRmew "f Taxation. i A teqtatar, whilc returnîng to England on mick leuve, made Lis

An attornuey tolii Lis client befere action that cosIs et ujlnea"s will. by which, affler beqcueatlaing two legaces of £10 cach, and
Iti.st be paid previous te tayatiou, and ga;e Lixn a li.qt conaliisg darcctcng tluat bis Portmanocaus., &c., should bc fent ta Lis falher,
the nimes of Lis wituese andi the arnount of thcir expenses. Thc 1proceel thui:" - 1 cg that thc reniainder of iny mouey ansd
client afterwards Mae him rece;pts uf the différent witriesses for cffets b Lecxpcnded in purcIcnzing a ruct.iblc prescut for rny Goi-
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Bon, Il. F. D." At the tedtator's death, which took place the day
after the date of bie wiii, h. vas erititled to ruversionary interesto
in twe considerable sumo of stock.

JIeld, that the stock to wbich b. wau se entitled ,lid net pas.
under bis wiii to bis godson.

V.C.S. CHAPMAN v. L.1,PORT. Mazy 26.

Marrted )Voamn-lund settled by Court.
The Court wiii flot disturb a fond wicb bas, by its order, Ijeen

settled on a married woman to ber separate use witbout power of
anticipation.

M. R. vON: . AgUron. june 8.
lflU-Leaes and .4nnuities- Charge on Real Estate-Exonera-

lion of Pcrsonal saeCsaîiCf of Vonry securedon Toli
-si Iule of Mortmatn.
Although the roi. is tbat a testator, who muet bo taken ta

know that bis personal comnte is tihe prin.ary fund for payment of
bis legacies and auînuitice, must use cloer and distinct words ta
ezonerate it from such payment, il is net necessary tisat bu sboold
ony in precise yards, tisat be exonerates it, if an iutcntian toe a-
fierte can be gathered from the wiii.

A gift to a charity, of money secnred on the talle, poyahle on-
der an uct for iunproving tise haven of Iledon, is void ur ler thîe
Statut. of Moriniain.

M. R. Jzavvasys Y. CONNaIL .Tune i.

tbre6g months' notice not baviLg been given, inasmucs as both
parties knew tisi it conld flot be given, tise indemnity clause did
uuat protcct thse porchasers visa vere Inartgagues and nlot owners,
and tisai tise plaintiff was ntitied ta redemption.

L. C. PEIaay Y. IALL. May 25, 26.

Power oif A teor,îeu-Poirer to Morigagc-Paymeut Io Agent-Sali-
ctierfor oppogite )>aritae-Construtive Notice.

A. gave to B. a paver of attorney ta receve A.'. rente and
officiai salary, &c., and ta aci generally in bis affaira as ful a
be himself cuuld.

l, that this power, taken together witb certain correspon-
denz.e, authorised a mortgage of policies.

il., an agent under a general power of attorney, bad in bis po-
si ssion certain mooeys of C., and misa tva policies belonging te A.
hs s principal. IL, representing thât bo acted by the direction of
A., borrowed a portion of thunse mon,,., and assigned one uf tbe
policies as sccority, but neyer paid any portion of the money ta A.

ld, tisat as between A. and C., tisere vas a good paymeut te A.

V. C. K. TELFORD v. RUs11N. Joue 2.

P'ractiice-rceptions--Schedult ta aner-Commision Agents-
Prwdekge.

A defendant is required tea mct forth an accaunt of assets, lia-
bilities, at and up to a particular period, in an ordinary trade, and
he sets it ont in a bock, and claims a right te refer to that, and
tbat be is nat bound te append it ta bis ansver by way cf ache-

Wil-Coieslr#,clon-"1 D4c icjthout )aaving a chtdd"-" Die wlhoui dole, claiming likevise priviiege, la that setting forth tise names
a chdd"V-Effect qvntechep.atnGf o ver. of custamners vas disclosing private matters wbich vere prîvileged.

gAnd excetio tzrîso-Gf thi Anser ontegoaota h a tw
A testater by bis viii gave certain propcrty te bis son and pien to thei ansverb a th f gronndue tia ibedc. a

dauglâter, and direct6d tisat if bis son shootd die without kaveng fo peddt h nvrb a tahdlalvd
any c.'udd or ciiidren, tise vhole of tise property left ta bum sbould
go ta bis (tise testatar's) daugister snd niece equaliy. And he iV. C. K. DcaIK Y. PÂTRICRION. JunIr)1.
provîded tisat if his son and daughter should dite withous anYý càztd
or chddrn, then thse whole property should go te bis (thse testa- 11el-Cunstruction-Ezestora takisg 6enojicially.
torle) niece. A testator vhisi iliegitimate, and dies without issue, gives al-

Ileld, on the principle of giving ta escb clause its ovn effect, bis persanait, te tbree persoa. their ezecuters sud administrai
tbat tise wnrlis in tbe first clause, Ildie vitisoot baving any cbild tors, upon trust to lay ont £1000 in building and endovlng a
or cbildren," meant Ildie vithout baving bad any cbiid or chul- cburch, vith certain devise« cf bis rosi astate, and appoints tisen
dren; " se tbat the testatar's son having bail several chiidrcn vba executorm. Two cf the ezecutors disclaini, and the third files a
vers dead, tise gift over ta the niece did net Lake effect; and iliat 'bill, raising the question wbether the charitable gift vas veid, and
tbe yards in tise second clause Ildie vitisout an, cisild or chul- if so, visether tise plaintiff tack tise perscnaiîy for bis cvii benefit.
dren," meant Ildie witisont leaving an, chiid or chiidren living st lelâ, tisai ho did net, but that tise crovn vau entitied ta it.
tbeir deatise," sa that tise gxft ever ta the niece veoid take effect if __________

the testator's son ehould die vitiseut leaving a cbild living at bis
deatb. L. C. RisKeze v. L"y. May 26, 28.

V. C. K. May 6, 7, 22, 23, 24, Jone 12.

1>AAitvNsoN y. UANDi]uT.

Moarigage-Redemption-Potrer of Sale-Notice- Trustee.

P. M.%ortgeiges certain leaseiscida te C. vush paver of qale, and
in such povtr is contained tise condition of tbree montisa' notice
in vriting, vitb indemnity ta a purcbaser upon the. vendar's re-
ceipt, and witb respect te seîng that the notice is given, andi tise
expediency cf the. sale. P. aftorvards cenvcys tise saine, te
Il. & Ca. upon trust ta seli, and ta accore asmn advanced, and
gives a vritten autborit tu Il., & Co., te receive the. renteand ta
unake payments. P. dies, and isaving ne represientative, C. sells
under bis paver, te H. & Co., but the tbroe mouths' notice in net
geven. Administration is then taken eut te P's. estate, andi H.,
& Ce. render an acceunt ta tbe administratriz, vise, fourteen
years after, files tvo bis, ane against C. for redemption, and gets
a decee for redemptien, but flot prosocuting it i. furecias-ed ; the.
otiser against Il. & Co., ta @et aside tise sale as at an undervalue
and invaliti, b, reason of the relative position of the partias, and
being vithout the pre»crihed notice.

lltd, tisat th%: groitnd cf undervaîne vas net made out ; tbat
it vas a grave question, wbctber a sae b, persons ia sucb a po-
sition, and under sucb circutaaces, vas vaid ; but titai the

Specuifi Performuaunce-A greemenet for a Lease-BreacAsa of Coeneeant.
Wbere ibere bad been an agreemient fer a 1eas of a farn, and

in a suit for isa specific performance, there vas a confiet of cvi-
denc. vbcthcr certain busbandry covenants bad been broken by
the plaintiff (tise propesed lessee) specîfic performance vas
granted, tise lease being ante.datcd oe as te enable tise lessor te
bave bis remcdy ai lav.

This court viii not decide a question af fact as ta tbe breacb or
forfeiture ubere tisere is any sncb conflîci et evidence as te Icave
tise matter in scasonabie doub>t.

V. C. W. Lsis v. ALLÏ. .Toae 22.

J'ractice-Partes-.tdministration.
ln a suit aggrinst tbe surviving trustee and the representativs

of the deceased trustee by a residu..ry legatee for administration
of the estate. HeU, that the assiguces of the surviviflg trustee
wbo lied misapplied the fonds and become bankrupt since bill
filed, vere necesary parties.
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