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GAST v. MOORE.

Assessment Whd T

: side\Non axes—~Sale of Land for Taxes—Action to Set

Meng -Resident Owner—Statutory Notice of Assess-
to O\Sta’tement and Demand of Taxes—Transmission of,
”?‘entui;wrs Address, ““If Known’’—Provisions of Asscss-

reas Ct as to—Unrevoked Address Disregarded—Duty of
Urer under sec. 165.
Appe
a S :

Oetober 21 by the plaintiff from the judgment of RipprLL, J., of

: e, 912, in an action to set aside a tax sale of certain

‘ile defenda o of Toronto, and for an injunction restraining

t the tei nl fmm' selling or otherwise disposing of said lands.
€ action was dismissed with costs.
€ a

JJ-J PDeal was heard by Bovo, C., Larcarorp and KeLvy,

M.

i zl‘guson, for the plaintiff.

€rson, for the defendant.

LATG
tigy i Hrogp, 3. ‘—The plaintiff purchased the lands in ques-
he resided in Toronto. They were un-
Can, Imjtg ;t and at the time were comprised within
A:boe 0 1908 Se town of Toronto Junction, which be-
u i yt Edw. VII. ¢h. 118, the city of West Toronto.
: thag Gl‘&slded' 4t went to the city of New York where he has
t wag iy assessor for both municipalities was aware
Libert ,non‘reSIdent”; and had notice that his address
Oblig e X Street’ New YOI‘k.
evel.;d “'befol.e iiessment Act of 1892 (sec. 47) the assessor was
thepg, "OR-regig > completion of his roll to transmit by post to
o e v Who has required his name to be entered

> % Dotiee op h

Qi the sum at which his property has been as-
0wy,
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sessed.”” A similar provision is contained in see. 51 0 VIL
sion of 1897. In the Assessment Act of 1904, 4 BAW: ' o g
23, the notice is required—sec. 46, sub-sec. 3—t0 be tr . of the
by post to the non-resident’s address, *‘if known.” Eac ied Jand 3
Acts of 1892 and 1897 provides that the owner of m.)occul;;s, aof 3
may give the clerk of the municipality notice of his add the
require his name to be entered on the assessment IO dR.SJO'
land of which he is the owner: 55 Vict. ch. 48, see. 3; 8% rovides
ch. 224, sub-sec. 3. See. 46 of the consolidation of 1904 PPT ot
(sub-sec. 6) that in case any person furnishes the i g giv
commissioner, or if none, the clerk, with a notice in WE trans”
ing the address to which the notice of assessment maY itted 10
mitted. to him, and requesting the same to be 80 ' all be 80
him by registered letter, the notice of assessment ceqnd 80Y
transmitted. Then the last cited enactment proce l’e as th
notice so given to the assessment commissioner s ‘,’, The pr
case may be, shall stand until revoked by W}"t’ﬂ%'t shannot.bg ;
vision in sec. 3 and sec. 46 of the earlier acts 15: ut the 20"
necessary to renew such notice from year to year f the PNM
shall stand until revoked or until the ownershiP © st
shall be changed.”’ - iff DOV
It is in evidence and uncontradicted that .the Pla;n;‘g %
the treasurer of the town of Toronto Junetion eoueetol’f’ the |
was 136 Liberty Street, New York. Upon the sucoﬂlz;w '
of each of the three municipalities which had n:,f the PI& "o
right to impose and collect taxes on the t ad ”hﬂ
that address appears unrevoked. To him at tha notices afmﬂ &
quired, ‘“if known,”” were sent the statutorytraﬂmimd |
assessment. To him at that address wel'fl a;:othe taxes ‘

time to time the ‘‘statement and deman to be
against him in the collector’s roll,’”” NeCeSST = gigent:.
in accordance with the notice given by such\l;ll ch. 23.
notice has been given: sec. 101 of 4 dw. lail'ltm
venture to express the opinion that the ll:il ad

quired by see. 101 to file a new notice 0{ 1 ol

dress stood unrevoked upon the Mr; the statute
and the statement and demand called for *¥. fact 50
quired to be sent to him there. They wereoﬁw fro® S8
plaintiff produced at the trial amnton" - m the ‘ﬁlym
of Toronto Junetion for 1906 and : "poronto s
Toronto for 1908, and from the city 9 at the addresS |
and 1911—each and all addressed to hl‘l’:ewrv"oll"’f .
unrevoked upon the assessment and €0 address

1
munieipalities as the address and the only

tiff.
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had in fact a different address in New York I regard
mmaterial. His address as formally made known to the
lies, and as known and recognised by them—except in
was 136 Liberty Street, New York, and all the
lices there addressed to him were duly received by

ption referred to was made when, a year after the
8, the defendant applied to the eity of Toronto for
lands which he had purchased. It then became the

: r, under sec. 165, before executing the deed,
the registry office and in the sheriff’s office and
1€r or not there were mortgages or other incum-
g the lands, and who ivas the registered owner of

°r had the prescribed searches made. It appears
> Incumbrances. The plaintiff was registered as
lands. Sub-sec. 2 of sec. 165 requires the treasurer
red owner by registered letter mailed to the
OWner . . . if known to the treasurer, and if
not known to the treasurer, then to any ad-
'+ - Owner appearing in the . . . deed, a
that the . . | owner is at liberty within thirty
date of the notice to redeem the estate sold. . .
b Of the city treasurer’s office, Toronto, has
. of all arrears of taxes. He made in-
+ Jackson, who had been treasurer of Toronto
‘01'01.!'0, regarding the plaintiff’s address.
‘ 80 inquired when the plaintiff’s address
Assessment rolls of the eity of Toronto at the
Jackson told Fleming that he had written in

' the sale two letters to the plaintiff at 136
York, and that these lettérs were returned
Jackson did not make copies of the letters, or a
Bor did he preserve them when returned.
g ﬂlemi:ueeptodutmebytho learned
v o Pretended, however, that these letters were
intimationg m:: the owner that his lands had
w.‘ g they were sent in conformity

- :n." 0 his interview with Jackson, brief

“‘:m‘. Jackson? A. He was treasurer
""“Iotomhthmuntholmdl
-“ consulted him with reference to them
;vhbrnmonmu.m.uum
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‘‘His LorpsHIP: Subject to objection. 6

““WirNess: They had been returned from that address 13
Liberty Street, New York, so all we could do was to send them
according to what information was there.”’

His Lordship in his reasons for judgment summarises the ¢
versation. ‘‘Jackson told Fleming what was the truth, as I '
—that he had sent on notices (the letters) himself to Mr. Gast:d
this address, 136 Liberty Street, New York, and that they I :
been returned to the post-office, not having been called for. a-
being so the address of the owner was not known to the tred
surer.’’

With great respect, I am of a different opinion.
clear to me Fleming was informed that, (1) the owner’s &
was 136 Liberty Street; (2) that letters so addressed 0
were received back by thée sender. it

Mr. Fleming had knowledge that certain letters address® hed
the plaintiff at 136 Liberty Street, New York, had not reac of
the plaintiff; but he also had knowledge that 136 Liberty Stggg;
New York, was the address of the plaintiff. With that knowleCe’
in his mind, he chose not to transmit to the plaintiff at that ssed
dress the notice required to be sent under sec. 165, and addrfonly
it instead to Toronto—a course he could properly pursi® ‘
when the address was not known to him. ity

The whole salutary purposes of see. 165—the last OPQ?ruinter
for redemption ‘‘betwixt the stirrup and the ground, tory
pontem et fontem,’’ would, in my opinion, be rendered. nuggisrﬂ‘
if municipal treasurers were permitted in cases like this to col‘d
gard the unrevoked address of a non-resident owner © ]
under the statute upon the books of the municipalltyiil];essed
because they have information that letters or notices S0 a
have failed to reach their destination. a0t

The notice addressed to the plaintiff at Toronto Was % of
my humble judgment a compliance with the requlremee op
section 165. The plaintiff should be allowed in to I® '
the usual terms.

I would allow his appeal with costs here and below-

he aPPeBl

1t seems

ddres’
hin

Bovp, C., and KeLLy, J., concurred in allowing t
with costs, giving reasons in writing.
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DIVISIONAL Courr., DrecEMBER 28TH, 1912,

REX v. CLARK.

nto:u'catmg Liquors—Lz’quor License Act—Construction of sec.
54\“Sale or Other Disposal’’—Sale Completed on Saturday

" 988ession Given on Sunday—Not Mere Question of Title
~Scope of Prohibition.

of j}fp €al from the judgment of the J udge of .t}}e Distriet %Cm}rt

a igoma, diSHIissing an appeal from the decision of the Police

theg:trate for the district, who acquitted the respondent from

Visioy, ge of selling or disposing of liquor contrary to the pro-
" 9 gec. 54 of the Liquor License Aect.

ang € appeal was heard by Murock, C.J.Ex.D., SUTHERLAND
Mivbrmgy gy
T'h . Cartvvright, K.C,, for the Crown.
® Tespondent Wwas not represented by counsel.

lieex%% CJ..— - . The respondent, the keeper qf a
4 by tavery in the village of Ryderback, sold one Morrison
Saturde o Whiskey between the hours of six and seven p.m. on
it, but ?‘d', e 13th day of April. The purchaser 'then pal,d’ for
hipy by tllld 10t remove the liquor, which “‘was laid away”’ for
(Sungg,  rePondent in his kitehen in the hotel. The next day
ent tooliy ) the Purchaser called for the liquor, whe.n t}le respond-
B B bitehen and Belivered 1t b bin b the hotel

e ;thion %4 of the Liquor License Act is as follows: ‘‘In
by Whﬁ ace Where intOXicating liquors are authorised to ‘bg sold,
Shay) 4 or retail, no sale or other disposal of such liquors

a, 4 :
OF fro e Place therein, or on the premises thereof, or out of
? Same to any person or persons whomsoever from or

clogk 0: Bour of Seven of the clock on Sunday night to six of the
Th, Onday, thereafter,” ete. :
° Beat queqi

lon rmine is whether the act of
R resp?ndent o here to determine is

handing to the purchaser the bottle of whiskey

, '€ hall of the hotel on Sunday was ‘““a sale or
Sale v 1thin the meaning of this section.

Of thig a ® Was completeq on the Saturday, and for the purposes

they, 5 PDea] it may he conceded that the property in the liquor

possessiozed o ¢ Purchaser, although he did not obtain actual

until the next day, Sunday. In the meantime the

; 10!1 in
Y ’
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hotel keeper had the actual custody of the liquor. As said by

Wills, J., in Platt v. Beattie, [1896] 1 Q.B. 523: ““The prov*

sions of the License Act were not framed with regard to the nice

ties which sometimes enter into the consideration of a contra®
for goods sold and delivered.’’

The learned Judge has dealt with this case as if it turned
upon the question of title to the liquor. The actual sale may
have given the purchaser title to it, but the Act prohibits moré
than mere selling, and in view of this object a liberal constrt®
tion should be placed on the words ‘‘or other disposal.”’

In my opinion, these words as here used are intended i
include transactions respecting liquor whether or not eonné e-
with its sale. If the words were to be given the narrow co];t
struction contended for by the respondent, the objeet of the A 1d
in seeking to suppress the traffic in liquor on Sunday couou
readily be defeated. Any person desiring to obtain liquo™ .
Sunday could complete his purchase within lawful hour® i
Sunday, leaving the liquor then purchased in the hotel W2
Sunday and then call and obtain it. The legislation in quwbase
does not, I think, contemplate a licensed hotel becoming 2 the
for such operations, and I interpret them as covered Y
prohibitory words ‘“or other disposal.”” The word ‘‘disposé
not here used in a strict technical, but in a liberal sense: them?
cording to the dictionaries it has many meanings; some © 565"
associated with selling, others with the mere matter of PO the
sion. The following are some of the meanings given
dictionaries: ‘“An act disposing of something by gift, Sale’tting
veyance, transfer, or the like; the act of putting aways '?viﬂg’
rid of, settling or definitely dealing with; bestowing g”ew.
making over, alienation or parting with by sale or the . e’was a

The handing of the bottle of whiskey to the purehaser. “uy
transfer of the actual possession of it and as suc‘h was, 1
opinion, an act of disposal prohibited by the section- th costs

I, therefore, think this appeal should be allowed W to the
here and below, and the case should be referred back *
magistrate to be dealt with. .

: wing he

SurHERLAND and MippLETON, JJ., concurred in allo :

appeal, giving written reasons. )




TAYLOR v. YEANDLE. a3l

; DIVISIONAL Coukr. DecEMBER 28TH, 1912.

TAYLOR v. YEANDLE. ;
Pare”t @d Child—Deed from Mother to Daughter—Action to
Sey Aside— A psence of Secrecy—Absence of Undue Influ-
MCe—Burden of Proof on Recipient—Necessity of Separ-
Ule anq Independent Evidence—Difference in Case Where
¢ed Attockeq after Death of Donor.
0 Appea) by plaintift from the Judgment of Bovp, C., of
act' 15, 1912, in an action by an administratrix, to set aside
freoﬂveyanee as invalid and as having been obtained by the
ac:? d an Undue influence of defendant, etec. At the trial the
o dismissed with costs,
Su The appeal wag heard by Murock, C.J.Ex.D., CLute and
HERLAND, 5.

1(; S \RObertSOH, for the plaintiff.
+ 6. Mep erson, K.C., for the defendant.

vO :
datedngfil J.:—The action was brought to set aside a deed
b

Wh ebruary, 1907, made by the late Eleanor Doherty,
ant leg Og the 7ty Mareh, 1911, to her daughter, the defend-
3 eed

\ Vag g oo Was attacked chiefly upon the ground that it
Wag nog1 t frf’m the mother to the daugh.ter, and t}'lat there
that of ts Ufficien evidence to support it without relying upon

Purpog, ; daughter, which could not be looked at for that

}lpoil,l f:fVm k- I{aViH, 27 Gr. 567, which was strongly re}ied‘

In Wy, erenége IS made to- the Judgment of Lord Romilly,

ing. “Ier Y mith_, 29 Beay. 396, where he is reported as say-
take intoam °f opinion that in all these cases you must mot
gift Myt 3}0)0011111: the evidence of the recipient himself. The
deng,q ang <, eStablisheq by separate and independent evi-
here i con (} if ere wag Separate and independent evidence
he-f()llowu 4 Upholq the gift.”’ Spragge, C., further says that
90, Wed thig ecision in Delong v. Mumford, 25 Gr. at p.

On .
Wag 5 eg:fermng to Walker v. Sm
11}& e e between solici

e solicit
€ residue to 1
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citor her sole executor. The will was attested by two clerks
of the so.licitor. Shortly afterwards the testatrix made 8 YO
}mtary_ gift of £500 of East India stock, which was transfe”'ed
1f1to his name on the 18th September, and on the 28th ©
Septe.m;ber she gave Mr. Smith a power of attorney to receiv®
t}.l(? dividends under the three per cents, which he received.
died on the 29th October, 1857. The transactions were kept
secret, and no other independent solicitor was employed i
them. The family asked a declaration that that the gifts %
bequests had been improperly obtained and were void.

The Master of the Rolls in laying down the principle 0 i
applied to cases of that kind, states that one of the questio??
to be eonsidered is whether the influence of the donee 0T recip®
ent of the bounty was improperly exercised on the donors i
burden of proof of the first always lies upon the recipien
the bounty to shew that the gift was intended to be given, 57
I fully concur in the argument and observation that a solicito”
does not stand in any different situation from any other P&’
son, and that there is nothing ipso facto in the relation of sol
citor and client which makes it impossible for the solicitor ‘3
receive a gift from his client, but when the gift has beetl fall?
established the question then arises whether undue influen’s
has. })een exercised, and then the question of the relation ?
solicitor and eclient is an ingredient in estimating the extenf,
the actual or probable -influence exercised over the donor: d

In. that case he did not find any undue influence, ar el-,
that in all these cases you must not take into account the e.w
dence of the recipient himself. The gift must be establisheduif
separate and independent evidence, and he observes t 1d
there were separate and independent evidence here shot
uphold the gift.”” He found that as to the will, there
evidence any proof of undue influence and upheld the W1 g
set aside the gift, however, of the £500 East India stocls, 5% :11)’
!:hat that stood upon a totally different footing: uUndouPte e
if she had called in a third person who had no interest *® Mr
ma?ter, and said, I have deliberately given this £ - Wi
Smith for the benefit of himself or his children, oT for W9 ot 1
beneﬁ_t exclusively, then I should have upheld the gift; buf;he
look in vain for such a thing in this case. T g0t Een hd t0
whole of the evidence but, as I have stated, 1 am comp e%le elf:
throw out of consideration the evidence of Mr. Smith hlmsevi‘
Unfortunately, the whole matter was kept secret an telys
dence shews that she wished it to be concealed. Unfortu?? 'y
the e{fect of this is to destroy that which alone cOUt ?}1
the gift, viz., evidence that the gift was really made-

was 10
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the difference is pointed out in the position of a plaintiff who
seeks to set aside an improvident deed made by herself, 8%
where relief is sought after her death by her personal repr®
sentatives. :

From the evidence I think it cannot be doubted that the
transaction as it actually took place and was worked oub ‘i‘ms
for the benefit of the mother; she was satisfied with it during
her life. It is obvious from the evidence, I think, that she “1:
tended from the first to compensate the daughter for her troub 3
and care, and the amount which the daughter received was B
more than a reasonable compensation.

I think this appeal should be dismissed with costs.

Murock, C.J., 1 agree.

SUTHERLAND, J., I agree.

J 12
DivisioNAL COURT. DEecEMBER 28TH) 19

BORNSTEIN v. WEINBERG.

: Mr.y

Landlord and Tenant—Repairs—Lessee’s Covenan 4
Wear and Tear—~Exclusion of, in Computing Damages
Building—Liability of Lessee—Damages.

Appeal by plaintiff from the judgment of the Jumo® “y o,
of the County of York, of Nov. 7, 1912, in an action b sovel )
tiffs, owners of No. 82 Elizabeth street, Toronto, to 1::,8 re-
$53.50 for double value of premises during defendan an of
tention of possession, $194.50 for repairs to No. 82, the § jo¥
$50 for repairs to No. 78 and $80 damages for Joss of earded
ment, being a total of $348. At the trial, judgment was ‘?
plaintiffs for $76.50 and costs. MIDDDE’

The appeal was heard by Boyp, C., LATCHFORD and
TON, JJ. g

-

L. M. Singer, for the plaintiffs.
A. R. Hassard, for the defendant.

5 ent
MipLETON, J.:—The plaintiffs appeal from 2 Judgmg,;in»‘lt
Denton, Co.J. The action was brought by the lan.dlorrmal le
a tenant for breach of covenant contained in an into

. heth
Jizabe
in the Yiddish tongue, by which the tenant of No- 82 B
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i §ri condi-

: S.treet\Who was to receive the premises ‘‘in the Eeszndition

tlml”\‘mdertook ‘“to give up the house in the sam

anq l‘epajrs ) 3 i 56

€ learneq Judge has allowed damages to the plaintiffs,

exeh"ding in his computation damages attributable to ordinary
I and teqy,

: : =
ino 90 not think that the learned Judge is warranted in rea
g thig

*S €xceeption into the undertaking, which is in (fo:n; &;l;_
Ainge, € extent of the obligation of a tenant un %V gt
Pairing lease ig discussed in the recent case of Lurcot't v. W St Of
t[}}ml 1 KB, 905, where the Court of Appeal review mo
authorities, 0.0iiF

5 Gutteri'dge v. Munyare, 1 M. & Rob. 334—abn}1s(;ir11)111;:
decision\Tindal C.J., said: ‘“Where a very old Bil 1gt i
» and thé lesse’e enters into a covenant to repair, 2
o eant that the olq building is to be restored in a rene e
fm 3 the eng of the term, or of a greater value than it was ;
t?le 4 MMencement of the term. What the natural operatl(l))n ot
o OWIng on effeots and all that the elements bring a ouit,
. dim'inishin" the value constitutes a loss which, so far ash
gl Tom t?me and na’ture falls upon the landlord; but the
tonant g :

€ earligp

th 0 take care that the premises do not suffer ngorg ;cll;a(;l
" PPeraion of time and nature would effect. He is bo .
seasonable

applications of labour, to keep. the house as éleiz’xrly
" Dossiy in the same condition as when it was demised. :
e aceepted by the Court of A‘p‘peal as beu;gozi;
to g CUrate, Cozens-Hardy, M.R., says: ‘“If he meax; s
th R that, given an olq house which in the course o @ sé
ofotl-lgh Still g abitable house, is rendered worse by I‘nel:re Ehe
la L and ¢ e effects of wind and weather, the loss falls on :
ndlord’ Stould not ohject to the statement. But if it is n;la }(13
ca; b‘ Meaning that the tenant is not lia_ble_for anythmlg w. I:Es
Do, Said 1 be due to the lapse of time and the e en:{er ;
Tepaiy; 1y do not assent to it. . . . If a tenant uzlhaet -
e&hnr;n § lease finds that 4 floor hag becom.e.so rot’cel.lt e
b‘"’«l'0 ® Patcheq up, if it is in such a condition that i bca v
that fhe Weight of human beings or fux_'n-lture, can ;t‘ e :ﬁat
ﬂ%r?”e tenant g exempt from the liability of repairing

"‘Yiif’ s by Buckley, 1, .
Ang :ﬁ > JOIe only t4 thic
((the bee egree of repaiI'S

5 18 18 1
tivg) not,

» in the same case: ‘“All the cases, t’(z
» that the question is one o_f degree.
which is described in this lease as
that Was rep flir "’ must be taken in relation.to. the k_ind -of %10u:<;
the timz demigeq and the condition of repair in which 1}1‘1 wasme
phl‘ase_ Of the demise, which ig also deseribed by the sa
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The plaintiff in this case put forward a grossly exaggemted
claim; and the defendant, on his part, was equally blamewor?
for his lack of any honest attempt to fulfil his obligation.

At the hearing we increased by six dollars the amou!
allowed, so as to correct what was apparently an error in €™
putation in the amount allowed by the learned Judge for dou-b(-* P
value during the over-holding. We |also increased it by ten v
lars, to cover the time lost by the landlord during the mak}n
of repairs. Justice would, we think, now be done by alloy"m,f
a further sum of twenty-five dollars to cover the loss attrib®
able to wear and tear, and not included by the learned Ju
in his assessment. o

With this variation, the appeal will be dismissed; and,
success has been divided, without costs.

f

Boyp, C., I agree.

LarcuFORD, J., I also.

12.
Favrconsrige, C.J.K.B. DecemBER 28TH, :

McGREEVY v. HODDER.

: {ait
Specific Performance Refused—~Sale of Land—Right tog(ﬁffs.
Instalments of Purchase Money—Laches—Resale— .
Jan
Action for specific performance of a contract for sale of
in Port Arthur, or in the alternative, damages.

W. F. Langworthy, K.C., for the plaintiffs.
M. J. Kenny, for the defendant.

a
Favconsringe, C.J.K.B.:—By four several agreementsrdaﬂd
16th January, 1907, made between the defendant (Vendoll four
the plaintiff (purchaser), the defendant agreed t0 seo each
lots in the River Park addition, Port Arthur, for $
payable $25 on the date of the agreement, (receipt of W o
acknowledged) and the balance in four, eight and twelvte por i
with interest at seven per cent. per annum. The las '
of each agreement is as follows:— ¢
‘““The purchaser to be allowed five days to inves 1l
title at his own expense, and if within that time he sha o titler
the vendor in writing with any valid objection % ;

w
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Which the vendor shall be unable or unwilling to-remove, this
agreement shall be null and void, and the depgmt money br}f
trneq t the purchaser without interest. Time to beti I(i
“ence o this agreement. The vendor to pay the propor (t)
"MSurance pPremiums, taxes, local imprm{ements, assessmt;ll} ;,
aeWer Tates, etc., of whatever kind, to this date, after whic
ate the pur 2 h bR
chaser will assume them.
on 5. PINtF paid the second instalment of purchase money

$10(';he 18th of May, 1907, being in all another payment of

This Was a speculative property. There was what defen

0 cally g “little flurry’’ in 1907. It was supposed that a cer-
tain industry was about to be established in the neighbourhood,
i that id not take place, so there were no sales for fou.r years,
ot the Property “came up’’ in 1911. The defendant paid taxes
}flox- o five y €ars—about $2 a year on each lot. Defendant says
h: Sually Dotifies purchasers that their payments are due, #nd
a at was done in this case, that is by simply mailing
fené;ttte DI of the amount, About the autumn of 1911 de-

n

the 388umed to regeind the agreements, and sold the lots to
Albertg, Lanq Company. b iy
‘the dam Of the Opinion that the laches of the p.lalptlff entlkf e
dop efend&nt to come to the conclusion that plaintiff had a {ltlil-
Der, 2 agreement, anq to re-sell, and I do not decree speci ic
entitlrmanee‘ do not, however, think that the defendant is
It iste %o retain the money paid on account gf t.he property.
Ofctive oo that in the clause which deals only with mY?stlgatlon
Sumg. tl-tle’ € eXpression used is ‘‘the deposit money’’; but the
thinI]);n}()1 constitute one-half of the whole purchase money, and
Coun - Paymentg ought to be treated as paymen.ts on ac-
for go and.n‘)t a8 mere deposits. Plaintiff will have judgment
of Costy e C0sts. The law will take its course as to the scale
vay op tind right of set-off. T do not give any certificate one
€ othep,

W, BRISTOL v. KENNEDY.
P i I, v Cramprgs, DecemBER 28TH, 1912,
leading\ 8t

agm;;f:ﬁf?t of Def ence—Motion to Strike out Certain

'tinction b EMbarrassing Pleading”—-M_ eaning o}_“———Dzs-
~4 elween such Pleading, and Pleading Bad in Law
EPeals. from Chamber Orders, Remarks on.
the ltf::ﬁf% bY the defendant’ Mary Kennedy, from an order of_
the State Udge amilton striking out paragraphs 1 and 2 of
szl €lence and setting aside the jury notice.
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‘J. Mitehell, for the defendant, Mary Kennedy.
H. A. Burbidge, for the plaintiff:

MimpLETON, J.:—As the case is not one which, in my OPim‘.ﬂ;;
should be tried by a jury, I do not think I should interfere ¥it'
what has been done by the learned local Judge in reference
the jury notice.

Under our present system of pleading it is difficult to
tain an order striking out a part of a pleading. As pointe 4
by Mr. Justice Bleckley, in Ellison v. Georgia Railroad
Georgia 691, in every logical and well-constructed universe 1o
must necessarily be much destructive work to be done. et I

ain-

sphere of law this destructive work was assigned to the de
as a legal devil, always present and always ready, not & 410
any particular claim upon modern emotion, but still entitle
some measure of co-operation and even of sympathy. by
In Ontario we have advanced far beyond this stage: pé the
Rule 259 demurrers are forbidden, and there is substituted;n
procedure by which a point of law is raised in the Pleadlr'
which is to be disposed of at the trial unless a special orde
made that it be earlier dealt with.
That destruective agent, thus forbidden access to
paradise to be found in modern pleadings, is restless-"l_lke oilt
prototype—and seeks to intrude himself, clothed in dl%z we
garbs, yet intent on exercising his destructive energy: ' sueb
find him sometimes, as here, seeking to disguise himself 12 5 10
wise that he shall not be recognized, in the garb of 3'm°tlopre-
strike out a pleading on the ground ‘‘that the same tePdS t,o
judice, embarrass, and delay the fair trial of this acti0n- 4 8
The learned counsel for the plaintiff argued that U7 ¢
motion was equivalent to a demurrer. In this I think 2° 5, and
correct, because, prior to the passing of the rule in -quesw})xe' yule
while demurrers were still in vogue, there also existed e
authorizing a motion against pleadings as embarragslng;md a
The distinction between an embarrassing ple‘{dm,gtinctioﬂ
pleading bad in law is not always easy to draw. Thl.s d]stratford
is pointed out in Glass v. Grant, 12 P.R. 480, and 12 S od
v..Gordon, 14 P.R. 407. Embarrassment is there ‘_19 ot &
‘““bringing forward a defence which the defendant 18 -
titled to make use of.’’ w o d
Here, what is alleged is that the facts do not she
fence at all; and although I am quite satisfied from W‘s
place upon the argument that the defendant’s counsel 1 1 aded"
all prepared to define what defence is intended to - thoughts
and would be most embarrassed if driven to clothe bis

ritable
the VeI 2
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i langy,,

e of precision, yet I am not sure that there is not

is b g, as said by :Armour, C.J., “obseured.as it: no-doubt
te Y the verbosity which now passes for pleading’’~—some at-
3. DL feeble, and perhaps futile—to suggest such:a: case as was
tr:aﬁ(.i adequate in Adams v. Cox and-Stuart v. Bank of Mon-
iy an‘d‘ I fear that the elimination of the paragraphs in ques-
the Would prove to be a greater source of embarragsment at

trial thap allowing them to remain; as they look like an at-
thatp to'sf?t forth some facts which go to just'ify the allegation
¥ fr ¢ signature to the document ~in‘quest10n ‘was proqu?ed
&nyth?ud &_nd misrepresentation. - The 1mport.ance of aymdmg
Meyi4 18 like a determination of any question touching the
it 50 5 OF the action on a Chamber motion is emphasized when

1t ig s 5

fr;fnborne m mind that there is a very limited right of appeal

of Chambey orders. The policy is to have all questions, both
lﬂ,w and ,

fact, disposed of at the trial.
mak, Would, therefore, restore the paragraphs in question, and
€ costs—hoth here and below—in the cause.

Division, b :
'ONAL Cougy, - Ducemser 281w, 1912,

¥ MORAN v. BURROUGHS.
egl, : : .
z;?:i\?erm‘ttmy Infant to use Fire-arm—Injury to Play-
tory N, L ingsof Jury—Conflict of Evidence—Contribu-

g

ligence on Part of Children—Damages.

A {0
of SDe: 1 {33’ the defendant from the judgment of BriTTON, J.,
d’&mages ? 2,3 O.WN. 1214, in an action to recover $3,000
Yearg rom defendant, for allowing his son, a boy of tender
*_lm-munitigz 8 the streets of Smith’s Falls with a rifle and

e Whereby the plaintiff lost an ‘eye. At the trial

a8 awarded for $300 and costs. LY f

a3 he PPeal wag hegy d

40. .A .
ko Moss, for the defendant.

Cheson; K.C., for the plaintiff,

by Bovp, C., Larcarorp and KeLLy,

Boyy,

2 10' bR TV . :

}:}1l the e(’)nsiderDtl_ﬁicult questions of, law appear to be involved
N ation of the legal liability of the defendant on

. € Jury in response to. ti Th 1
as giy ! ponse to. questions, e sole
8iven by them 1s that the father was negligent “in
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not having the rifle removed the first time he noticed it 48
the house.”’ .
It appears to me, however, that having regard to the ‘luelfe
tion of contributory negligence on the part of the plaintlff’ t 4
infant injured, the appeal may be disposed of on that grouflli‘
alone. The jury find that the boy was guilty of such 18
gence in that he did not exercise reasonable care, in that he Wezs
across in front of the gun instead of behind. The Judg® i
reported left this to them as a conflict of evidence, but aft
wards he vacated the finding on the ground that there v':h ;
no such conflict on the evidence as justified him in takin8 i
opinion of the jury. He finally found that there was B9
dence on the point to be considered by the jury, ax}d hefvan}’
that the boy exercised reasonable care, or was not guilty 0
negligence. 13), f0
He interprets the answer of the jury, (22 O.W.R. P- d’in
mean that the boy at the time the firing was going on walke the
front of the firing line. He says there is no evidence tha
gun was intentionally fired at the time of the accident: oing
was on undisputed evidence accidentally discharged when 0ing
held by the son of the plaintiff and while a struggle Was (g)ther
on for the possession of the gun between the son and an
boy, Morris McComb. : t‘plain'
The presumption he says should stand that the infant ¥'%ye
tiff is not responsible for negligence, and that to disen® oced
infant to recover it must be shewn that the injury e
sioned altogether by his so-called negligence. videnc®
[The learned ‘Chancellor referred to the conflict of €
on these points, his conclusion being that ‘‘the accoun
the infant plaintiff does not accord with the position tand’
gun given by the other witnesses; in fact this accounWith the
alone and is not corroborated. It is not in agreemen?
version given by his own witness McComb.”’] 3 woud
The conflict of evidence thus appearing Whl:sitioﬂ of
be proper for the jury to consider is as to the PO eqfs
the gun. The infant plaintiff i3 very emphatic i wayr j8s
again and again that the gun was pointed the Otherroﬁ' T,h e'
not in the direction of the puck, when he started a° to W87
evidence of all the other witnesses present is contran;)uck ““d
they say that the gun was always pointed towards thein &
the plaintiff himself admits that if the gun was PO The Jufi
way it would be dangerous to cross in front © i in B
have in effect found that it was dangerous t0 © gone
of the pointed gun and that the infant should have
behind—as he at first says he did.
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th A carefy] reading of the evidence leads me to conclude that
udge rightly left it to the jury.

th M4y further note that the learned Judge seems to have
OUght there wag some presumption which could be brought
B e scalgs in dealing with contributory negligence on the
Yea Ot the infant, This boy was over 12, had been seveljal
S at school, wag bright and intelligent according to the wit-
.‘esses., and as woylq appear from internal evidence in read-
o s te,Stimon)’, and he was also not unfamiliar with guns
€njo Shooting (which seems to be rather a common means of
. dent among the juvenile population of Smith’s Falls).
Sivey “A'angster v. T. Eaton Co., 25 O.R. 78, the heafi-note
is '110;; emble, that the doctrine of contributory negligence
on Ga:gf leable to a child of tender years..” "I‘ha_t is founded
Samg pu X Y. GI:ace, 1 F. & F. 359, which is cited for the
the Ont TPose in Simpson on Infants, p. 98 (3rd ed. 1909). .In
¢ arlo case the child was 21/ years old, and in the English
Tnyeh ti o was 314 years. In that case Channell, B., used
“Age isethsame Xpressions as those quoted from 22 0.W.R.
Tule, € most .important factor in the application of tl.ns
of ton de:nt of ordinary care which might not disentitle a child
({f oldey ayeeﬂl‘s to rec.ovex.- would so operate in the case of one
Yon g rea%' The point 18 neatly put in Eversley: ‘‘the ques-
Teasop h}i7 Whether ap mfa.nt of tender years can be said by
Yightly o ths Want of experience and an ineapacity to Judge
€ Probable result of hig acts to be guilty of negli-

: e Relations,” p. 831, 3rd ed, 1906. As
Ehgl-an d,”p 10 the latest hook of repute, ‘‘Halsbury’s Laws of

an oL 21, p. 453, we find ‘““Wh hild is of such
toage‘ast?ben’ en a child i

A for jtges aturally ignorant of danger, or to be unable

Utoy Neglie %€t at all he cannot be said to be guilty of contri-
bug i i M regard to a matter beyond his appreciation,
young chilgren are held responsible for not exercis-

at gt .
th‘em.’» fglldapd OL care which may reasonably be expected of
The law o Tlple7 Negligence,

Loy in Chig ‘fBEtO_ Infants on thig head is well stated by Lord
Clsgeq ang th;; d’n-bm.gh (1_909), 8.C. 1076. The law is also dis-
Xhe uth BOStm?ame conclusions reached by Field, J., in Collins

o et Co., 142 Mags, y i
pel‘ha‘p of eriming) : oo ass. 301, As to children over

to n Ponsibility (7 years, see Code sec. 17) and

ehi;ad I °Xp¥:ss2§e-r theNalte ative for the jury would seem
in e

theni hat a New York case: “If you say that the

an ordinarily careful chi
i . chi
to adopy th:tl::eghg‘ince;” on the ofther h

nown to him to he

ld would have done,
and, if the boy failed
effective in protecting
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against danger and was injured thereby, then he cannot 57
cover : Moebus v. Herrmann, 108 N.Y. 349.

Those citations of law shew that on the facts of this ©
he was capable of contributory negligence, and the jury have
found that he was guilty thereof. d

Upon the answers to the questions the action should sta®
dismissed, and the judgment in appeal should be set aside ap®
judgment for the defendant. But it is not a case for costs; the
jury have found the defendant guilty of negligence in not T¢
moving it from the reach of the boy or sending it home.

ase

LATCHFORD, J., agreed with the judgment of Boy, C.

: s in
Kerry, J., came to the same conclusion, giving reasons
writing.

a
MIDDLETON, J., IN CHAMBERS. DecemBer 30TH, 191

RE CANADIAN OIL COMPANIES AND McCONNELL'
. it
Prohibition—Absence of Territorial J urisdiction—De Mf:hd.
not Present at Trial—Discretion of Court to Befusé ;
bition—Delay not Ezplained or Excused—Costs.

: the
Motion by the defendant in the first Division Cour? off the
County of York for a prohibition, upon the ground ©
absence of territorial jurisdiction.

W. E. Raney, K.C., for McConnell.
D. Inglis Grant, for Canadian Oil Companies.

MippLETON, J.:—The action is for $44.30, price of goods un"y
and delivered. The defendant resides at Proton, in the geAuE‘
of Grey. The writ of summons was served on the
ust, 1912. A notice disputing the jurisdietion of the
immediately filed. On the 10th September, the day name
summons, the action came on for trial in the Divisiol o
The defendant was not present nor was he represented “
way ; and judgment was given for the plaintiff. : neW

An application was made in the Division Court for i Wi
trial, which application was dismissed, probably becausé ™
out of time. ]

Couft
. the
aint¥
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Thig motion is now made; and the defendant’s afﬁdavg
Stating that the contract for the purchase of the goods rei:’erret
4 made in his store at Proton, and not elsewhere, is no
eontradicted: so that it may be assumed that the York Division
Wt haq no territorial jurisdietion. . >
The Plaintiff bases its opposition to the granting ‘of the
L Ubon the diseretion of the Court to refuse to prohibit.

Willes, J., in Mayor, ete., of London v. Cox, L.R. 2 HI&
238, at P. 283, says: ‘“When the defect is not apparent, a.nh
*Pendy Upon s,xome fact in the knowledge of 'Fhe applicant whie
° nad an OPportunity of bringing forward in the Court below,
e a3 thought proper, without excuse, to all»ow_ tha}t Court
roceed to judgment, without setting up tpat objection, and
i oving for a prohibition in the first instance, although
: shoy] Séem that the jurisdiction to grant a pI"Ohl}?ltlf)n.lS
H taken away—for mere acquiescence does not give Jprlsdlc-
lon\y et, considering the conduct of the applicant, t}}e import-
&nce.o Making an end of litigation, and that the writ, though
4  8ht, g not of course, the Court would decline to inter-
s Xcept Perhaps upon an irresistible case, and an excuse
to ¢ lay, as disability, mal-practice, or matter newly come
he.know edge of the applicant.”’

1§ g

A Satement of the law was adopted by the full Court of
Ppea] i, Broaq v. Perkins, 21 Q.B.D. 533.
hag ¢ Question therefore in this case is whether the d(?fendlant
In tihewn anything which amounts to an excuse for his d.e }ally.
€Xxp] o Afidavi upon this motion no attem}_)t is mafie to elt. er
. aln oy exXcuse the delay. In the affidavit made. in the Divi-
the tC_Ourt‘, all that js gaiq is that the defendant did not attelilld
Pro i ‘be leving that the case would be transferred to the
ver Division Court,”
0eg nere Is no Satisfactory affidavit of meritfs. The defendaélt
eontenf:: “Ondescend to disclose his defence, if he has one. _le
believ himge)¢ by saying, ‘‘T have, as T am adv1se(.i ar’:x,d verily
:’ 2 800d defence to this action upon the merits.

fend & the Cases warrant me in holding that where a de-
of uph, 1 e 10t attend at the trial of an action for the purpose
to appo din '8 eontentions, anq where it is not _made clgarly
lept tO&P at any injustice will be done by allowmg the judg-
the re Stang, the Court ought not to grant a prohibition ; for
only hasonhso Well indicated in the extract quoted. Here, not
ADDlieq it 19 bg,en a failure to attend, but th.e defendant ha.ms
true g, 1 the Diyigion Court to set aside the Jjudgment. It is

At this application wag abortive by reason of the delay in
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making it; but no case of hardship is shewn, as, for all that
appears, the debt is justly owing.

I dismiss the motion without costs, as I do not think the
practice of suing in a Division Court which is known to have
no jurisdiction is one that ought to be encouraged.

DivisioNAL COURT. DeceMBER 30TH, 1912

MORRISON v. PERE MARQUETTE R.W. CO.
Railway—Breach of Statutory Duty—Neglect to Furnish Suit:
able Accommodation for Passengers at Station—Absence 0
Station-house—Ezposure of Passenger to Cold——RM_lw(.l;y_
Act (Dom.) secs. 284, 427—Measure of Damages—J' urdsd
tion of Railway Board—7, 8 Edw. VII. ch. 60, sec
Right of Action—Remoteness of Damage.

Appeal by the defendants from the judgment of BriTTON) {1"
of Oect. 29, 1912, ante 186, in an action by George H. Morris0 :
formerly a watchman for the Erie Tobacco Company,
ages for sickness from a severe cold contracted, as allegeds
exposure while waiting at Marshfield for a train of defen oS,
without the protection of any station provided by defendﬂn 1
which train is alleged to have been late in arriving. Defend®’
former station at Marshfield was destroyed by fire over

years before July 20, 1911, and they alleged that they Bac - .o
been required to build another at this point as the traffic & od
point did not warrant it. At the trial judgment was aW%

plaintiff for $500 and costs.

The appeal was heard by Boyp, C., LATCHFORD and M o
TON, JJ. defend”
D. L. McCarthy, K.C., and E. A. Cleary, for the
ants,
J. H. Rodd, for the plaintiff.

Bovp, C.:—In cases of contract the Judges in Hobbs ; I1177
don and South Western R.W. Co. (1875), L.R. 10 Q. b.Y the
sought to lay down a general principle or rule Whetet ing
damages might be measured in the event of the contralfem still
broken and the nearest approach to certainty made by t tances:
leaves the matter very much at large in particular ins ¥ and

e
The rule formulated in the Hobbs case was reconsider
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Modifieq iy, McMahon v. Field, ( 1881), 7_ Q.B.D. 507, arid 112 tl:}l::
Mmarigeq by Cotton, L.J.: It is said that the ;u g et

Mages to b recoverable should be such as would be fa ’ y;v as
the fontemplation of the parties at the time the.contrgc e
Made g the Probable result of a breach of it ; but in m{r ophould

¢ Parties neye, contemplated a breach, and the l‘l}: e sa ous
Tather pe that the damage recoverable is such as is the n

g Probable regult of the breach of contract.’’

® Tesult of this modified prineiple is seen in the dltferenlfg
b vie aken upon the question decided in the Hobbs case a :
. Teview of it in the latter case., The breach of contract }W.a};
t&king the Passenger to a wrong destination by reason of w tie
i Dassenger haq to walk home at midnight in a drizzle of ralt.lnli
Tl old ang wag laid up with sicknesg. In the 'e‘?; 1§e
Ockburn, (5 -» thought that this catching cold mig
Yoo, the effect of the breach in a certain sense, but it V:}s:s
Immegiate consequence ; it was not th(? primary but ee
S%Ondary Consequence (p. 118); whereas in the later cas ¥
raInWell, L.J., said (so far from the cold caught by the pass;
e being a seeom,iary consequence of the breach of contra(;
0 o, Temote) ‘1 4o not see why a passenger who by defau (;
oy Ailway was obliged to walk home in the dark, coul
hqt “ecover iy respect of suZh damage—it being an event whlcg
Elght il Unreasonably he expected to oceur’ (p. 594), an
Ofriflt’ L'J" said what happened was the natural consequence
e

breach and not too remote. (p. 596).
Tin

Retion TiB5ted v. Toronto R W Co., 24 8.C.R. 570, the cause of
?tl'on~ W8 not ip contract, but for wrongfully p}lttlng off the
fo?mtlﬁ! YoM 4 street car in consequence of whlcl_l he caught
A g €came i, There had been some altercation between
heat q Uetor anq the Passenger, in which the latter had Ibecm;}l:li:
State And wag thrown into g profuse perspiration. I<11 ot
thu: h Was ejected from the car,. and his bodily condi lod
on th-o éeasloned Predisposed him to suffer fro'm thfe cold, an
’ls: 8roung the railway company was held liable in damages.
damy 'S case jg 10t in point on the present litigation, wheri‘ ';Ee
Tailyy Arose from a breach of statutory duty on the part of the
brOthe oWpany, Tt Was -not seriously disputed that }my
breaehr Htton wag right in holding that there was such a

p‘ll‘lx\)doz ”ﬁeld had heen “‘a stopping place established for such

anq ¢ Within the meaning of the Railway Act, sec. 28'4 (1),
&dequor WO years the defendants had neglected to.furmsh an
e anq Suitable gheltep for the accommodation of pas-
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senger traffic at that point. A former station house at that
place had been burned down and there was nothing put up
replace it, for two years. The company must have therefor
been prepared to take all risks of accident and damage result-
ing from passengers being exposed to climatic changes of tem”
perature at the point. The passenger had a return ticket by
the evening train which stopped at Marshfield; he was ther®
on time and had to wait for some time in the chill atmospheré—
long enough and cold enough in the opinion of the jury to 0¢¢&
sion the sickness which came upon him almost forthwith. The
plaintiff was shut up to the situation created by the default 0
the railway ; he had no means of finding out how late the tra! e
was, or when it might be expected ; for fear of losing it, he 12
to walk about on the platform awaiting its arrival. for
These circumstances were all for the jury, and it was b(ie
them to consider whether the damages claimed were reasond
under the direction of the Judge: Hammond v. Bussey,
B.D., at pp. 89, 90. The statute gives by sec. 284(7) an ac
to any person aggrieved by the neglect of the company to ¢O™ lfall
with the requirements of the section, and the company 'sthe
not be exempt by any notice, declaration or condition, *. b
damage has arisen from the negligence or omission of the o
pany. In this case there was a deliberate act, and a continto.
act of negleet for two years, in violation of the statute, 8% the
is to be assumed that the company had in contemplation all 3
likely and natural consequences which might arise to Passeng 3
exposed at that station to all conditions and changes Of-“,'eale in
And by see. 427 (2) of the Act the company is made liab for
case of such omission of duty to any person injured therebYs
the full amount of damages sustained thereby. in
The question was raised whether or not this matter laz :
the hands of the Board of Railway Commissioners. 2 a?éven
ment to the Act by 7, 8 Edw. VIL. ch. 60, sec. 10, shews tha ir
if they had a right to interfere, the action of the person aggund‘
ed is not taken away—though the result of that actiol sence.
ing in damages may be modified by their active interfern ract.
The proper measure of damages in case of breach_lo o9 wee?
and of tort in many respects coincide. The distinetion eide 80
this case and the Hobbs ease does not to me appear t0 res el
much in'the nature of the cause of action as in the proper nce
to the enquiry. What is the natural and probable consed q 10

tion

. ar
of the breach? Tt has been-said that the rule with r:f‘ler-the
the remoteness of damage is precisely the same Whet. Brett'

damages are claimed in actions of contract or of toT
M.R., in The Notting Hill (1884), 9 P.D. 105, 113.
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: Applying this test the plaintiff is entitled :co re;ov;atr afl;)(ll'
Bis Jogg of health occasioned by the company’s defau s
Beglect, anq breach of statutory obligation. The ,]uri; dd&;s
Tightly Mmeasured the ‘‘full amount’’ of4}$€i3s )damage: (see
¥+ Gramop gy, Co., [1909] A.C. at p. 498. :

Al II))I'ep&u'ed to[ adopt as correct the text of Lord Hsa81;
‘b‘ury,s book on this branch of law at vol. 10, p. 321, sec. : ;

ere g Wrongful act has occasioned exposure to the weat e}ll'
T Uness has resulted from such exposure, it seems that sue

I8 not o be regarded as due to an intervening and in-

Hesy g
dependent cause,’’

& judgment should be affirmed with costs.

LATOHFORD, J.:—TI agree.

MIDDLETON, J.:—1T agree.
ALCONBRIDGE, C.JKB. " Decemser 30rm, 1912,
PALLOND ANy v. MCCORMICK AND THE CANADIAN

PACIFIC R.W. CO.

Negugence\Master and Servant—Compensation for Injuries
Act—y, oticeascienter—-Principal and Agent— Independ-

eng Contractor—Comtrol by Railway—Damages Assessed

cr SAtatute~No Decision as to Common Law Claim.

‘ tiffl?ction for Compensation for injuries suffered by the plain-

0 Onseque ce of the alleged negligence of the defendants,
: ¥ one of them

%1}{ MeKeSSOCk, K.C., for the plaintiff.

B 4 o Yhite, K.O., for the Railway.
. u ligan, for MeCormick.

ehdl‘:)AchoNBRmGE, C.JK.B.:—The plaintiff was working at the
debyg % tanne] pegig, the C.P.R. track, and a mass of rock and
frop f. Tom the heights ahove Where- he. was working,
amwhm he received such injuries that his right leg had to
Dlltated

aﬁyw d that the plaintiff was not negligent or ca}'eless in
botl, day, And that hig injuries were caused by the negligence of
Mg en ants.  And T find, too, that the defendant McCor-

person.any » and the C.P.R., by itg engineers and servants,
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had abundant notice of the danger that existed in earrying 0%
the work in the manner in which it was being carried on, ab
that the cause of the acecident was the negligence of the defend-
ants, in either not guarding against the falling of the ro¢
which caused the accident, or first removing them before doing
the work.
I find as a fact that McFadyen and Boughton are mistakeD
in thinking that ‘‘scaling’’ was done before the accident. i
The work was being done originally under a contract date
30th December, 1911, and made between the defendants for the
driving of a tunnel by MecCormick, and the excavation e
approaches at a bridge on the Sudbury subdivision of the C;P’ t
On the 13th March, 1912, MeCormick wrote to the reside®”
engineer of the C.P.R. as follows: . . . ‘I find I am 0%
pelled to give this approach work up, as it has been misrfaPr‘ii
sented entirely to me from the beginning. The material 18 -
quicksand and some loose rock’’ : : B,
To which the resident engineer replied on the 30th Mar? n’
1912 . . . ‘‘After discussing the matter with the dlvlslzl_
engineer, I am advised that the tunnel approaches will be €0
pleted by force account plus ten per cent. I am also instr¥ ¥
to place an inspector on the job. He will keep track of the tllﬁef
and advise the division engineer’s office weekly the progress
ing made.’’ con-
MeCormick contends that this new arrangement merely ¢ ten
stituted him a hiring and purchasing agent with a pr ofit © 0ing
per cent. and is entirely a different proposition from the d
of extra work under section 17 of the contract. e
On the other hand, the C.P.R. contends that at the tﬂ; the
the injuries to the plaintiff, plaintiff was in the employ . ctoly
defendant Michael MeCormick as an individual contr®% .
and not in the employ of the C.P.R. And the C.P.R. 108
contends that it had no control or supervision over the
methods used by Michael MeCormick. . sireu®
As I have indicated before, I think, in the peclll_lar / intiﬁ,
stances of the case both defendants are liable to this P ,acoxﬂ'
regard especially being had to sec. 4 of ‘‘The Workmen $
pensation for Injuries Aect,”’ R.S.0. ch. 160. ¢ tement
I observe that neither of the defendants in their stac oné
of defence claims any remedy over against the other; plai®’
merely endeavours to avoid or evade responsibility t0 thfnent, 1
tiff. While something was said on the subjeet in argt ive 887
do not feel called on to apportion the damages or t0 g
remedy to one defendant over against the other.
The action is brought at common law and unde

work %

r the statut®
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v‘;lth?m deciding that the plaintiff’s action does not lie at com-

Jug W, I assess hig damages at $1,750 as under the statute.
8Ment accordingly against both defendants with costs.

DNISIONAL Courr, DecemBer 31st, 1912

G
ORDI'NER V. ANCIENT ORDER OF UNITED WORKMEN
OF THE PROVINCE OF ONTARIO.

Fratem“l md Beneyolent Society—Constitution of —Amendment
Y Grang Lodge—Increase of Insurance Rates—Instruction

% Representatives—ﬁ’ailure to Gwe Notice of Proposed
e”dment~1njunction made Perpetual—Relations  of

C"and. and Subordinate Lodges—Parliamentary Practice—
Onstitutiongl Changes.

A . . .
flefen?ig:a]s from. the judgment of Riddell, J., restraining the

ngs 1n i Y Interim injunction from taking any proceed-
5 nstitzi' an,’alleged amendment of sec. 63, sub-sec. 1, of the
Intg , motl'on oL the Order, which was by consent eh.anged
I8 1 on for fing] Judgment. The judgment of Riddell,

Porteq, ante 102, where the facts are stated.

The a
Ppeal : _
SUTEERLAND 'JJ‘ims heard by Murock, C.J.Ex.D., CLure and

defen.daﬂth' Johnston, K.C, and A. G. F. Lawrence, for the

Hellmuth, K.C, and P, Kerwin, for the plaintiff.

My
Ong of K 0, —The

its op; : defendants are a fraternal association,
Smg op ¢t being ¢

0 0 provide for the payment of stipulated
Mopg S fo'roney to the beneficiaries of deceased members, the
Mentg Upon Such. purpoge being derived from monthly assess-
Uiy aceq, e Members, each member being required to con-
seGti()ll 63 rding o 5 certain table of rates which is set forth in
Reeent]0 Ao ““Constitution,’ :
e.hahges ang i'the rand Lodge purported to make material
:ﬁ; brollght Itlﬁ_l‘eases. in this table of rates, whereupon the plain-
XY i
il Sy t}‘l’ entitle the Grand

> haq not
tiﬁz, were mv&]jd. The le

fl'olﬁ‘ eonbention’ and er

Lodge to make such changes
en complied with, and that therefore
earned trial Judge sustained the plain-
anted the interim injunction appealed
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Part of the material used on the motion is a book marked
Exhibit “‘A,”” which purports to declare the objects of the
Order, and to shew the ¢‘ Constitution’’ of the Grand Lodge a2
its rules of order. S

As set forth in this ‘“Constitution,”” the Order consists ©
Grand Lodge and subordinate lodges. The Grand Lodge €o%
sists of certain grand officers and one representative from €8
subordinate lodge (sections 2 and 5), and is to meet regularly
on the third Wednesday of March in each year (section 11),
and may hold special meetings (section 12), and when 0oL any
question before Grand Lodge the yeas and nays are called 0%
each representative shall be entitled to as many votes as ther
are members of the lodge represented by him at the date ©
last annual report made by his lodge to Grand Lodge.

Section 63 enacts as follows: o

““63. (1) Each and every present member of this Order; frory
and after the first day of May, A.D. 1905, and each and eve b
new member of this Order, without notice, commencing i
the month following the receiving of the Workman Degree; & he
pay to the financier of the lodge a monthly assessment 0 aate
amount designated opposite the age of the member at the
of admission to the order, according to the following gra o
plan.”’” (Then follows the graded plan, shewing the mbletiﬁ.
rates payable by a member in respect of his beneficiary et
cate, and then the section concludes as follows) : b, OF

““To be due and payable on the first day of each mO,nt /
within thirty days thereafter, as prescribed by statute 1% jures
behalf, and in addition to said regular monthly asse?sﬂ];arge
such extra assessments as may be required to pay and dis¢
all death claims upon the Order. pe fi

“(2). The date of such payment shall be kept by % Loy
ancier, who shall credit the member with and give him & ré
for the amount so paid.

“(3). A member may pay his assessments in advanc
erly or otherwise.”’ '

Section 169 of the ‘‘ Constitution’’ is as follows:

€“169. Alterations and amendments to this
may be made at any annual meeting of Grand Lodge resent
of two-thirds of the entire number to which members pations
at such meeting are entitled, provided that all such alter or be
and amendments are forwarded to the Grand Recorder g‘nm be
fore the 31st day of October, in order that a copy there® exect
sent to each subordinate lodge and to all members of t%‘e

b3
; tee, &
tive lodge and to all members of the executive commif

e qua¥ ’

2 tioﬂ
Constith” L,
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0
if;?fs of Grang Lodge, before the 15th day of November follow-

{ .
ate ?:gtlon 76 declares that the representative of each subordin-
ar ge to Grand Lodge ‘“‘shall be elected annually at a regu-
moeting in December,’’ ete.
tion 5,08 the scheme of the Order provided by the ¢‘Constitu-
to tl,le ‘Yf' ereby any alterations or amendments may be .made
amey, d-mv Onstitution’’ is as follows: The proposed alteration or
before tﬁnt must be forwarded to the Grand Recorder on or
nit o coe 31st October, in_order to enable that officer to trans-
er 'therep}j; to each subordinate lodge before the 15th Novem-
i S abter. Thgs ef%ch subordmatg lodge before electing at
ave bef;n € meeting its representative to Grand Lodge Wl.H
Dositi(mre 1t the proposed alteration or amendment, and be in
sen'ﬁative ftO consider the same, :fmd to elgct a sulj;able repre-
at th b (21' the purpose of voicing the views of its members
lesday ‘OfeMmg of Grand Lodge to be held on the third Wed-
On t arch, thereafter.
Grang (?dzlst of June, 1912, at its adjourned annual meeting,
Stitutiop » ge Purported to pass an amendment to the *‘Con-
0 rates“esltn?)k.lng material changes in the graded plan of table
s?itution,, ablished and set forth in section 63 of the ‘‘Con-
tiffg 55 jthatas abovfi referred to, and one contention of the plain-
0dgey o 10 notice of this change was given to the subordinate
that thapes L2ired by section 169 of the ‘Constitution,”” and
Meng, €tore Grang Lodge had no power to pass such amend-
It § ¢
of (cali’egd‘fﬁltted that no notice of the amendment complained
IOdges, but 'te' Mills Amendment) was given to the subordinate
of a0t 18 contended that notice having been given to them
mPI'Oposed amendment (ecalled the Executive Com-
Pasy the Miﬁmdment% it was competent for Grand Lodge to
COInmittee,s S Amendment as an amendment of the executive
Tefer 4, sect:proposal» and in support of this view the defendants
8 ag followgn‘ ‘171, subsection 16, of the *‘ Constitution’’ which
anaénual sha]] _'goven};(:il IlC;trl_Otherwise provifled ‘for, Bourinot’s
, Subo inate IOdges_R lamentary questions in Grand Lodge
oes not in m Ly A . 4
e Sect; ) Y opinlon, qualify the plain mean-
tion o ;59, that before Grand Lodge shall have jurisdie-
Partiey], . g’m&mendment to the ‘‘Constitution,’” notice of
nlenn ¢ lodges. Pi;?’ment must have been given to the sub-
eve tto 5 Main meg; AHiEniary Practice permits an amend-
“Ven 5 lon substantially differing therefrom, while

amendment may, as a matter of parliamentary
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practice, be in order and be the subject of debate, and may
be advanced through various stages, still Grand Lodge has o
jurisdiction to finally pass it and thereby amend the ”‘C_"n'
stitution,’’ until the requirement of section 169 as to prevlf’us
notice to the subordinate lodges, shall have been complied W’F ]
Were it otherwise the plain object of section 169 as to notic?
could be defeated. That section in substance creates a contra®
with the subordinate lodges, and with those who were membe
on the 1st of May, 1905, when the graded plan of rates can
into force, and with all new members, that the graded PI’;IB
fixed by section 63 should not be changed until notice O U
proposed change was given to the subordinate lodges, and % :
they had an opportunity of passing upon it, and electing repr?
sentatives to Grand Lodge to vote thereon. By that graded ¥ v
rates of assessment inereased each year until the mem'us
attained the age of 49 years, but no longer; whilst the -M;he
Amendment proposed to increase the rate each year until
member attained the age of 65 years. the
No notice of such proposed amendment was given to cay
subordinate lodges, and, in my opinion, it is no answer tothel'
that although no such notice was given, yet notice of some otal')’
proposed change was given which, as a matter of parliamelimls
practice, might be amended to the effect set forth in the
Amendment. ol
As to the contention that under the provisions of sectiol o
above quoted, Grand Lodge could of its own motion en_aﬁ; - s of
and amend the ‘‘Constitution’’ laws, rules, and regulatio? the
the Order, without notice of the proposed amendments right
subordinate lodges; if Grand Lodge has such unrestrlffted 28
to alter its ‘“Constitution,’’ then the provision of sectio read
to notice would be meaningless. The two sections must e. at
together, and then full effect can be given to both of t.hem’; «
is, Grand Lodge may alter and amend the ‘‘Constitutio™ e
vided notice as required by section 169 has been giver
subordinate lodges. ; ¢ ratés
Mr. Johnston further contended that the question " * o,
was a mere matter of detail, and that a change thereint ¥ orust)
in a parliamentary sense, a constitutional change. ased
of book ““A’’ shews that the word ‘‘Constitution” e oct”
is not used in its strict technical sense. The title o1 77 o qer
ment is ‘‘Constitution of the Grand Lodge of the An‘”en-t deﬂs
of United Workmen of the Province of Ontario,” aB¢ . qg
with a variety of matters, such as the powers of G}‘aﬂ on s
and of the subordinate lodges, the methods of carrying
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SHEARDOWN v. GOOD.

the powers and
2685 by the different branches of t}}eh?riil;i liabiﬁties i
dutjeg of their various officers, the rig z O e a
membens, the creation and maintenance ONo ki th{s
beneﬁciary System, and other matters. kR yinbors
oe‘lment, s draw,n e ils; but all are dealt
tu‘tional Principles, and what, les;ze;is:?‘;e ’s i s t(t’

I the instrument in £ chiscomnne
Yection 172, 223 together represent the mature o

ights of its mem-
Ctween the Order and its members, and the righ
s betWeen themselves.

is a most
oy hange proposed by the Mills Am‘*.“dm?,’fﬁ g
Materia) change, 1y fact, it is difficult to imag
ation of

i ults than

thig Compact which might have moredsirl(;lfnlc‘)isassent o
yould one affecting the assessment rates, an
. Ston’s contention that they may be e ; fhe WA
Wl of Grang Lodge, without previous notice
todges required by section 169. g e
For thege reasons I think the judgment %IPII)1 bl I
i Afirme With costs here and below, and tha by
shoylg Temain berpetually. Having reached the ot g
usion, ;4 i3 not hecessary to deal with other obj
"Aneed Y the plaintiffs,

CLUTE, 0

‘v 1 1 101 X 1ng

: o S
UTHERLAND, J., agreed with the judgment of MuLock,

e
‘SHEARDOWN V. GoOD—MaAsTER 1N CuAMBERS—DEC

P leadi, A

dmy 9 — Stateme

Fire laim by
: otion for Jeaye to amend statement of cla
I’(3‘(31:ifyj :

i ea
8 & migtake and claiming mesne proﬁts.' In thlsl(i}s:rty
i Wag Ordereq by the Divisional Court which gave i
. 'the “lendan to amend the statement of defenci 4
plamtiﬁ leaye 0 reply thereto within a week after suc amlain-
gent, The efendant amended on 9th December and the ﬁd b
a];f Teplieq next day, e now moved for lgave t(()1 %2; _
Bicf o The Master aiq that the whole question ha‘ ot

e i case of Hunter v, Boyd, 6 0.L.R. )

nt of Claim — Mistake — Motion to

Y him jn h
tha -
th:tsl > Saw g reason

to depart from that decision, or t(l)dqltl}?éllii
fore ﬁasomng o0 which it proceeded. An order wou
¢ Pedo g lowing

- and
€ plaintiff to withdraw the reply
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amend his statement of claim as desired. The defendant {Ylust
have 8 days thereafter to amend her statement of defence if Al
desired, and the costs of this motion as well as all costs }OSt )
oceasioned by reason of this order will be to defendant 11 ag
event. C. W. Plaxton, for the plaintiff. L. V. McBrady, KL
for the defendant.

-
N1acara NavieaTioNn Co. v. TowN OF NIAGARA-ON—THE'LAKE
Master 1N CHAMBERS—DEC. 21.

Change of Venue—Renewal of Motion.]—After the dismlssal
of the motion to change the venue in this case on 10th Decem®™"
(ante 459), the defendants renewed it on the ground of PL”
ponderance of convenience. The previous application ?vas thdt
missed because on the pleadings the Master was of opinio?
the action was not one coming under Con. Rule 529 (C)'
now said that the pleadings had not sinece been varied, tio
he must therefore abide by his judgment on the previous mo or”
from which no appeal had been taken, there being no prepo? e
ance of convenience shewn. Motion dismissed with costs t(; i
plaintiffs in any event. R. H. Parmenter, for the defen
T. L. Monahan, for the plaintiffs.

LEvVITT V. WessterR—KeLLy, J.—Dgc. 27.
3 alt—
Sale of Land—Specific Performance—Authority of EAg;ﬁessr
Alteration in Material Term—Authority must be Clear’ a;fend‘
and Unequivocal.]—Action by Sarah Levitt against the qale 10
ant for specific performance of an alleged agreement Ort in the
the plaintiff of a property known as 111 West King str¢® in the
City of Hamilton. After a full review of the evidenc®  ue
case, which turned mainly on an agent’s authority 0 5€ came'ﬂ’
terms of the agreement in question, the learned Judg® i
the conclusion, (adopting the language of Idington, ;his 0as®
mour v. Simon, 37 S.C.R. 422), that he did not find 12 n by the
““that clear, express, and unequivocal authority,_” Gt the
defendant to her agent, which would enable hlm'to .herei’_j"
plaintiff entitled to the specific performance clalm,i‘releavﬁﬁ'
Action dismissed with costs. A. M. Lewis, and F. F for £he
for the plaintiff. T. Hobson, K.C., and J. M. Te :
defendant.

lf(;rd, .
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‘WALLBERG V. JENcKEs MacuiNe Co.—MmbLeToN, J.—Dxc. 27.

tio Contm‘?t‘Construction—"S-ite of the Work" ’— Reforma-
J ”']\ﬂAetion by plaintiff to recover $3895 and interest from
iy 20, 1911, paid by the plaintiff under protest, for the pur-
Dos? of Séeuring the discharge of a mechanics’ lien registered
agalnst the power plant and premises in question. MIppLETON,
p;rts'a B et in the view he took of the contract between the
ad; 165, the ‘site of the work’> means some placg 1mmedlat§ly
is J(-leel.lt to the line of location, and that its true interpretation
«, Mdicateq in the fact that the purchaser is to provide
-distrfian_dard gauge track adjacent -1;0 pipe Iing f(,)’r the
thoy, hlltlon of material along the line of location.”” He
'ehasgrt the intention of the parties was that the pur-
coulq as to bring the pipes to such a place that they
the {p, 2 COIIVen%ently distributed along the line of location by
Obligs: Way which he was called upon to pI‘OYIde, and that l.ns
Pon alon Was not at an end when he deposited ‘the n%atelf'lal
o f ock some quarter of a mile away. Applying this view
When thaets.; of the case, he thought the purchaser’s duty ended
hiyp € Pipes were placed upon the skidway near the top of the
defeng : € trial he allowed an amendment to be made by the
Gonstruet's’ Y Which they set up that if this is not the true
learneg i Of the contract it ought to he reformed. In the
angd g6 udg.e S View, however, no reformation is necessary ;
bl‘allch Practica]]y ‘the whole evidence upon thig alternat_lve
Y oping € case Is documentary, he refrains from expressing
but forv‘ra(lj-g1 UPon it. He considered, however, that the claim
Makeg ad y _the contractor was very much exaggerated, and
$3320 -edu.etlon of $575. Judgment for the plaintiff for
'nterest at 5 per cent. from July 20, 1911. No
for the plaier' Party, I, P, Hellmuth, K.C., and M. L. Gordon,

the defendaﬁ:f' & H. Kilmer, K.C,, and J. A. Rowland, for

b

SR T 1
Drgvy v, Dervy—KeLLy, J—Dro. 28,

ee,
nd};éitlleged Forgery by Deceased Grantee—Evidence.]—
agalnst the e father anq mother of W. J. Deevy, deceased,

: DWldOw and sole devisee and sole executrix of the
- 1909, l‘oni lee.vy § to set aside as fraudulent a deed of Sept. 21,
Wing thez vaigltlffs to'their son. The learned Judge, after re-
mony, nee, said that he was not prepared to accept the

: ¢ Plaintiffs, that the deed in question was not
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signed by them, and that what appear to be their signatufes
thereto are forgeries. Aection dismissed with costs. T. D'
MecGee, for the plaintiffs. F. A. Magee, for the defendant.

Woop v. Granp VarLLey R.W. Co.—Divisionar, COURT—
Dzc. 30.

Contract—Undertaking to Extend Railway to V@'llagej’P a/yl—
ment of Money to Railway Company by Property-owners " L
lage—Receipt of Company’s Bonds—Breach of Undertakind™—
Liability of Company—Personal Liability of Presidentf‘pag,
ages—Principle of Assessment—Return of Bonds.]——APPefjll ot
defendants, Pattison and the Railway Company, from the Juhfs
ment of Middleton, J., of June 7, 1912, 3 O.W.N. 1356. T%°
was an action claiming damages from the railway ¢ #
pany for breach of contract made with the railway coin-
pany through their president, A. J. Pattison, whereby pathe
tiffs allege they were induced to purchase bonds © 0B
railway company to the amount of $10,000 on cond! &
that defendants should cause to be made certain traffic M'ra%gve
ments with the C.P.R. Co., whereby the current compet!
freight rates will apply continuously from St. George o2 ded
same basis as from Galt, ete. At trial judgment was. awal'ar
plaintiffs for $10,000 damages and costs. The appeal Was hints
by Boyp, C., Larcarorp and Kerry, JJ., written jﬂdgm :
being delivered by Bovp, C., and Larcurorp, J., while - de-
J., agreed in the result with Boyp, C. The effect of the 3 tiffs
ment is to reduce the damages to both the company P s aid
to the sum of $3980, giving to the other plaintiffs the $10 Py
into Court as nominal damages. With this reduction of vam 10
the judgment is affirmed with costs. It may be a proP erbonds
of the judgment to direct the delivery up of the $9000 then
held by the two companies as originally subseribed by pisol
C. J. Holman, K.C., and T. H. Peine, for the defendant Pa%%q
S. C. Smoke, K.C., for the defendant railway company-

Shepley, K.C., and J. Hartley, K.C., for the plaintiff.
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Marreang v, MmLs—FaLcoNsringe, C.J.K.B.—Dgc. 31.

Mastey and Servant—Workmen’s Compensation for Injuries

e eghgence—Defective Ways—Unguarded Circular Saw—
'O‘{nﬂ ict of Evidence.]—Action by the plaintiff for damages for
rieg received by coming into contact with a circular saw
While “08aged in defendant’s employment, whereby he lost the
%€ of hig left hand and arm, which injuries he alleged were
fl&IISed Y defendant’s negligence. The learned Chief Justice
i that the Plaintiff had entirely failed to establish every
;n&terlal fact which it is necessary for him to prove in order to
neceed, 1§ action is therefore dismissed, but without costs.
4 Keefel., for the plaintiff. D. J. Cowan, for the defendant.






