P

|-

THE LEGAL NEWS.

Vol. IX, MONTREAL, OCTOBER 23, 18886. No. 48.

Editor~Jauss Kirpy, D.C.L., LLD., Advocate.
1709 Notre Dame Street, (Royal Insurance Chambers, oppgsite the Seminary.)

CONTENTS OF VOL. IX, No. 48.

PAGE PAGE
CurreNT TopIcs
A Question of Responsibility ; Trea- Respondent (Comrfmmty —C.C.
sure Trove—New Regulations; ‘ 1304— Construction of Codicil)... 338

A Claim for Precedence -+.... 337,

1
. DURATION OF SOLICITOR’S AUTHORITY.... 348
CALLS ON A SHAREHOLDER DISCHARGED :

FR Cettetaanraes saenes '
O% IS DEBTS 337‘ IxsoLVENT NOTICES, tC.......ceuvvu.n.. 843
Nores oF Casgs: ‘
Taché et al., Appellants, and Taché, GENBRAL NOTEB..... .......... el 344
Dontreal .

GAZETTE PRINTING COMPANY.
1886.



ADVERTISEMENTS.

MYERS FEDERAL DECISIONS.

The Deoisions of the United States Supreme, Circuit and District Courts (no cases from the State Courts),

on the following plan:

The cases will be arranged by topies, or subjects, the same as an ordinary digest—all those on Evidenoe,

.0+, or in which Eyvidence is thé subject mainly
Contraots, under the title CoNTRACTS, etc.

ed, to be placed under the title EVIDENCE; those on

Send for sample ({Jages (FrEE) giving the topic of Bailment in full; also descriptive circular showing that

the series i¢ endorse:

by the Judges of our highest courts.

Address, THE GILBERT BOOK CO.,
ST. LOUIS, MO.
CARSWELL & CO., Toronto, Ontario, Special Agents, where sample volumes can be seen. 1-2-87
THOS. J. MOLONY, LL.B.

Remington Standard Type-Writer,

U
~

e 1

WycKoFF, Skamans & Beneorcr, N. Y.,
General and Export Agents.

The only Writing Machine that will save time
and stand in repair.

Invaluable to all having much correspondence. Re-
ference permitted to leading Insurance and other
public companies, private firms, stenographers, law-
yers, &o., in the Dominion. Used in the Government
offices in Ottawa. .

Bend for Catalogue and Testimonials.

J. OFLAHERTY

459 St. Paul Street,

CANADIAN AGENT. 10-3-86

CH‘URCH. CHAPLEAU, HALL & NICOLLS,
ADVOCATES, BARRISTERS AND COMMISSIONERS,
147 ST. JAMES STREET,

(Next St. Lawrence Hall.)

L. Buagres Crur?H, Q.C. | Joux 8. HaLy, Jr.

9. A, CHarLEAU, Q.C. A.D. Nlco:.:.ls.

BBOTT, TAIT, ABBOTTS & CAMPBELL,
ADVOCAIES, &e.

®  No 11 HOSPITAL STREET, Fizsr Frooz
MONTREAL

ADVOCATE,

Commissioner for taking Affidavits for
Manitoba and Ontario Courts.
No. 6,ST. LAWRENCE CHAMBERS,

QUEBEC.
14-2-85-tf

BUSTEED & WHITE,

ADVOCATES, BARRISTERS & SOLICITORS,
FoRrESTRY CHAMBERS,

132 ST. JAMES STREET, MONTREAL, 132.

E. B. BUSTEED, B.A., B.C.L | W. J. WHITE, B.A., B.C.L.
1-3-85.

Maclaren, Macdonald, Merritt & Shepley, .
Barristers, Solicitors, &c., ‘
UNION LOAN BUILDINGS,

28 and 30 Toronto Street, TORONTO.

JoJ+ MACLAREN,
G. ¥. SHEPLEY.

Js H. MACDONALD.
J. L. GRDDES

W. M. MERRIT?
W. E. MIDDLETON

PEMBERTON & LANGUEDOO,
ADVOCATES,

Union Bank Buildings, Quebec
E. PEMBERTON. |

W. C. LaNcuspoc.
-85

4
:
]
‘
‘




RS ettt i i i A

. VoL, IX. OCTOBER 23, 1886.

THE LEGAL NEWS, ;

337

The Zegal Fews.

No. 43,

In Moore v. Lambeth Water Works Co., the
English Court of Appeal, April 17, 1886 (17
Q B. Div. 462), decided an interesting ques-
tion of responsibility. A fire-plug had been
lawfully fixed in a highway by the defend-
ants. Originally the top of the fire-plug had
been level with the pavement of the high-
Wway, but in consequence of the ordinary
Wearing away of the highway the fire-plug
Projected half an inch above the level of the
Pavement. The fire-plug itself was in per-
fect repair. The plaintiff, while passing
along the highway, fell over the fire-plug,
and was hurt. It was held by the Court
of Appeal that, as the fire-plug was in good
repair, and had been lawfully fixed in the
highway, no action by the plaintiff would
lie against the defendants.

On the subject of treasure trove, the Home
Office has issyed a notification to the effect
that, in order to more effectually assist the
efforts of antiquarian societies for the pre-
Servation of objects of general interest, by
asserting the claim of the Crown to coins
and antiquities coming under the description
of treagure trove, the Lords Commissioners
of the Treasury are willing, as an induce-
ment to finders of such articles to promptly
Teport their discoveries to the Government,
toso modify existing regulations as to hand
over to such finders articles not actually re-
quired for national institutions, and the sum
received from such institutions as the anti-
flllarian value of the articles retained, sub-
Ject to a deduction of 20 per cent. from the
antiquarian value of such coins and objects
a5 are retained, and of a sum of 10 per cent.
from the value of all objects discovered, as
™May be hereafter determined. This arrange-
mment, remarks. the Law Journal, is & tenta-
tive one, and the complet right of the Crown
asestablished by law to all articles of treasure
troveis preserved.

An application was made in England re-
cently to expedite the trial of a case removed
on certiorari, on the ground that some of the
witnesses were old people and might die be-
fore the trial came off. This argument would
apply to so many cases pending before courts
with congested rolls that the application was
very naturally refused.

CALLS ON A SHAREHOLDER DIS-
CHARGED FROM HIS DEBTS,

At Manchester, on July 17, before Mr. Jus-
tice Smith, sitting without a jury, the case of
The Villa Estate Company (Lim.) v. Geddes
was heard. It raised the question of the
liability of a debtor who has after bank-
ruptcy repurchased his estate from his trus-
tee, for arrears of calls upon shareslin a
limited company. The defendant was a
chemist, and in 1874 became an original
subscriber for 150 shares in the plaintiff
company, and subsequently applied for and
obtained a further lot of sixty shares. The
defendant acted as a director and chairman
of the company from its formation, but on
November 8, 1876, he went into liquidation.
On January 2, 1877, he obtained his dis-
charge, and on January 13, 1877, his trustee,
in consideration of the sum of 250L paid, re-
conveyed the defendant’s estate to the de-
fendant. The defendant did not return the
shares as assets in his bankruptcy, and no
notice was given to the company of his
liquidation. The trustee took no action with
reference to the shares and did not disclaim
them. After the reconveyance of his estate
the defendant continued to take some part
in the management of the affairs of the
company, but not to so great an extent as
before. Calls upon the defendant’s shares
had from time totime been made, and by
December, 1878, arrears amounting to 469
7s. 8d. had accrued upon them. On Novem-
ber 11, 1885, a resolution was passed to wind
up the company, which was confirmed upon
December 7, 1885. The defendant appeared
upon the register as a shareholder, and the
liquidator of the company in this action
sought to make the defendant liable as con-
tributory for the amount of the arrears of
calls upon the shares registered in his
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name. It was contended, on behalf of the
defendant, that the bankruptcy absolved the
defendant from liability upon the shares,
and cited in support of his argument ¢ Lind-
ley on Partnership,’ fourth edition, p. 1,181
Ex parte Pickering, in re Pickering, 38 Law J.
Rep. Bankr.1; L. R. 4 Chanc. Div. 61, and In
re The Mercantile Mutual Marine Association,
53 Law J. Rep. Chanc. 593 ; L. R. 25 Chanc.
Div. 415. On behalf of the plaintiff it was
contended that the defendant should have
made an application to the Court to rectify
the register after his discharge, and that,
being discharged from his debts at the time
of the reconveyance, the bankruptcy was no

" bar to the claim. The learned judge held
that the debt was one provable by the com-
pany in the bankruptcy,and gave judgment
for the defendant, with costs.—Law Journal
(London).

COURT OF QUEEN’S BENCH.
QuEeBkc, Feb. 5, 1886.

Before MoNk, Ramsay, Tessier, Cross,
Basy, JJ._

TacBE Br AL (defendants below), Appel-
lants, and TacmHE (plaintiff below),
Respondent.

Community—C.C. 1304— Construction of
Codicil,

During the community existing between Sir E. P.
Taché and Lady Taché, a considerable sum
was expended from the community on
houses, propres of the wife, which came
to her from the succession of her father and
mother. By Sir E. P. Tachés will Lady
Taché was made universal legatee en usu-
fruit, and his two :}ms untiversal legatees
en propriété. After lhe death of Sir E. P.
Taché, an inventory of the community was
made, and the amount expended on the
propres was established. Lady Taché, by
will constituted her sonsher universal legatees,
and left special legacies to her five daughters,
on condition that they should renounce to
their share in the succession of the grand

~ parents. Fourteen years later, Lady Taché
made a codicil by which she left her econo-
mies (meaning her economies after the

death of her husband) *apr2s le r2glement
des dcttes de  succession” to be divided
equally between her daughters.

Held :—1. That the sum expended from the
monics of the community on the propres of
the wife was, under €.C. 1304, a charge on
the wife’s share of the community, but the
sons being made universal legatees by the
will, the effect was to make them creditors
and debtors of the sum in question, and the
obligation was extinguished by confusion.

2. That the codicil did not revive the claim of
the community against the wife's share for
the expenditure on the propres. In referring
to the “ reglement des dettes de succesgion
in the codicil, the wife meant to include only
such debts as she had contracted personally.

Held (by Ramsay and Baby, JJ., diss.):—1.
That the bequest by the codicil was of cer-
tain economies made by the testatriz, and
that as she only possessed her share of the
community formerly existing between her
and her husband less the recompenses with
which such share was chargeable by law, no
portion of such recompenses could be an
economy of the testatrix.

2. That there was no confusion of the qualities
of debtor and creditor in the persons of ‘the
sons as regards the amount in question, for
there was no debt and no credit to be con-
Jused.

Rawmsay, J. (diss).—M. Morency and his wife
were married under the régime de la commu-
nauté, and by their contract of marriage there
was a stipulation of ameublissement de tous
leurs propres.

Their daughter, the late Lady Taché, at
the time of her death, was possessed, as sole
heir of her mother, of one half of the
property forming the communauté formerly
existing between her father and mother,
and of the other half in usufruct under the
will of her late father, the property of the
father’s share being substituted in favour of
the children of Lady Taché. Three lots of
land in the City of Quebec, which indirectly
give rise to this litigation, formed part of the
bequest and succession referred to. Lady
Taché was also in community with her late
husband, by whose will she was instituted .
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his universal legatee in usufruct. During
the marriage of Sir Etienne and Lady Taché,
a sum of $13,439.80 was expended in impen-
ses nécessaires, on the three lots of land in
question. By the will of Lady Taché, she
instituted, as her universal legatees, her two
sons, Eugéne and Jules Taché, subject to
the charge of paying “ 4 dame Héléne Tachs,
“ épouse de J. C. Coursol (la demanderesse),
“la somme de £700, (égale & $2,800,) argent
“ courant, mais a la condition expresse, sans
“ quoi le présent legs n’aux;ait pas eu liey,
“ qu'elle, 1a dite dame Hélene Taché, renonce-
“raen faveur ’'Eugdne et Jules Taché, (les
“ défendeurs,) ou leurs représentants, a la part
“ qu'elle peut prétendre dans les immeubles
“1égués en propriété par mon pére, (le pére
“dela testatrice, feu Joseph Boucher dit
“ Morency, 4 mes enfants et qu'elle renonce
“ aussi 4 toutes réclamations qu'elle pourrait
““avoir au sujet des dits immeubles ou re-
“ venus d’iceux : et, si elle néglige ou refuse
“de renoncer comme susdit, dans Ian et
“ jour A dater de mon décés, je veux et or-
“donne que mes deux fils Sus-nommés,
“solent entidrement déchargés de la dite
“ obligation, de lui payer la susdite somme.”

To this will she made a codicil, altering its
dispositions to some extent, as follows :—
: Troisi¢mement, si aprds le réglement des
. dettes de ma succession, le paiement de
, nes funérailles et la translation des restes
. de feu mon mari, Sir Etienne Paschal
w Taché, de I'ancien cimeticre au nouveau,
; du transport du monument, qui recouvre
‘ 8a tombe actuelle, au lieu et place de sa
‘: tombe future, et aprés Paché rement du dig
N Mmonuient, g'il reste quelques argents de
. mes économies, ils devront étre distribués
. & parts égales A mes filles ou & leurs des-
) cendants, de la manidre suivante: a ma
) fille Héldne Taché, (la demanderesse, )
“ €épouse de Charles Coursol, écuier, membre
. du Parlement du Dominion, 3 ma fille
. La.lfre Taché, épouse de Narcisse Gauthier,
B écuier, notaire, 3 Adele Taché, aux enfants
) do feue Sophie Taché, épouse d’Albert
« onder, écuier, avec jouissance en faveur
. du dit Albert Bender, sa vie durante, et
. 3ux enfants de feue Eliza Taché, en son

Yivant épouse de Joseph Marmette, avec

:: jouissance en faveur du dit Joseph Mar-

\

metter 8& vie dul‘mte :

“Cinquiémement, je déclare par le prégent,
“que les legs, ci-dessus faits, étant faits
“comme ceux entrés dans mes testament
“ et codicile susdits, aux conditions expres-
“gément stipulées dans leg dits testament
“ et codicile, et devant étre de nul effet dans
“le cas ol les légataires s’opposeraient a
* Paccomplissement des dites conditions.”

Madame Coursol and the other respondents
took under Lady Taché's will and codicil,
and consequently it becomes a question
what forms her économies, after all her debts
are paid. The only contestation between the
parties is as to one-quarter of the $13,439.80
expended on the three lots, and the small
sum of interest on the said quarter.

It is argudd by the appellants that Lady
Taché was indebted to the communauté be-

 tween her and her late husband, for one half

of these impenses, but they admit that as she
was only nue-propriétaire of one half, in deal-
ing with the heirs she could only be held
liable personally for quarter, and they there-.
fore only deduct this quarter from the
economies.

The respondents contend that it was not
her debt, for she owed it to no one, and that
as appellants were universal legatees of both
Sir Etienne and Lady Taché, there was a
confusion of the gquality of debtor and cre-
ditor, so that there was an extinction of the
debt.

It appears to me the proposition of the res-
pondents is based on a fallacy. What we
have to enquire is what Lady Taché intended
to leave to her daughters. In the will it is
described as “ quelques argents qus restent de
mes économies,” after the payment of her
debts. Of coursse it conld not be an economy
after the payment of the debts of her suc-
cession unless it was in excess of her liabili-
ties ; but what we have to enquire is whether
it was in any ordinary sense an economy,
The real difficulty arises from embarrassing
the consideration of the question by the word
debts. Evidently the $3,359.95 could not be
one of her debts. It was never in her posses-
sion at all. It was so much less she took in
the communauté, and while she lived, she had
the use of all her husband’s property, because
she was his universal legatee in usufruct, and
therefore no practical question was likely to

-
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arise ; but that did not alter her share of the
communauté as commune. The rights acquired
under Sir Etienne Taché’s will terminated
with her death, and her sons took their
grand-father’s succession from his will and
their mother'’s succession from hers, and of
course, there was confusion of a kind in their
persons, but this is neither here nor there
in this action. I think then that, not only
by the express terms of Lady Taché's will,
but by all the circumstances of the case,
she intended to leave her daughters the
excess of her revenues over her expenditure,
after paying her debts and cerwin charges
enumerated in the clause of the codicil
quoted at length.

The principle on which the question of
interest turns is decided by the decision on
the first point. It is a mere question of
accounts how it arises. I presume the in-
terest is charged on the sum in question,
credit having been given in some other
way.

There is also a question of procédure. It is
said by respondents,—you, the executors, are
called upon to account, instead of that, the
reddition de compte is by the executors, and by
one of them a universal legatee and by the
other universal legatee, and this is done
with the view of urging rights which, as exe-
cutors, you could not have urged. I cannot
see the matter in this light. By the very
reasoning the respondents invoke, the pre-
sence of the two universal legatees in the
proceedings as to the account, is a security
for them. It has no other effect than this. It
gives the appellants no other rights than
what might have been urged by the exe-
cutors a8 such. What respondents had a
right to, was an account of economies, and if
what they now ask was not an economy,
they cannot have the account reformed in
the way they desire whether they are in face
of the testamentary executors, as such
alone, or in face of all the interested par-
ties together. Besides, as an abstract ques-
tion, I think the universal legatees had a
right to be present in the contestation now
aised, and to urge specially anything they
had to say. They have not exercised this
right, because the testamentary executors
say this is not an economy, and this is the

whole issue. I would therefore reverse. (!)

Basy, J., also dissented.

Tessier, J. (for the majority of the Court).
—I1 ¢’agit de linterprétation d’un testament
en rapport avec les régles de la communauté
entre époux, aprés leur déces.

Sir Etienne P. Taché et Lady Taché se
mariérent en 1820, sous le régimede la com-
munauté légale, suivant la coutume de Paris,
ainsi qu'il est exprimé en leur contrat de ma-
riage du 17 juillet 1820,

Ils ont laissé des biens considérables for-
mant partie de cette communauté, et de plus
trois immeubles (maisons) en la basse-ville
de Québec, biens propres de Lady Taché, lui
provenant de la succession de ses pére et
mére, M. Joseph Morency et Dame Angéli-
que Fraser. Sur ces propres, la communauté
a fait des impenses au montant de $13,439.
Clest sur ce point que s'est élevé le procés
actuel entre les fils et les filles de Sir et Lady
Taché, pour savoir sur qui retombe la charge
de supporter ou rembourser ces impenses.

Sir E. P. Taché est mort & sa résidence &
St. Thomas de Montmagny, le 31 juillet 1865.
Par son testament du 24 juillet méme année,
il institua Lady Taché, sa légataire univer-

(") There are so many facts to be borne in
mind, it is difficult to make the question
clear in an abstract form: The particular
cage is perfectly simple. In the inventory of
the communauté between Sir Etienne Taché
and his wife, there were impenses nécessaires,
on the propres of the wife, to the amount of
$13,439.80. In the partage one half of this
outlay $6,719.90 necessarily was charged to
her—that is she got that less, because the
whole was a charge of the communauté. Lady
Taché’s succession, dealing with her children,
who were substituted to one half of these
three lots, by the will of their grand-father,
were obliged to pay one half of the $6,719.90,
(at least so they admit), therefore Lady
Taché’s share was only $3,359.95, and there-
fore she had made an economy of a like sum
by paying the debt of another solvent person.
The respondents say, no part of these im-

enses was her debt. That is not the gquestion

ut whether it was an economy ? It was not
her debt, for it was settled by the partage, and
it signifies nothing whether she enjoyed the
usufruct of the communauté under her hus-
band’s will or not. The shares of the commu~
nauté did not alter by her having the usu-
fruct. What appellants really ask is that a

sum of money Lady Taché never possessed-

shall be considered as one of her econgmies.
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selle en usufruit, et ses deux fils, Eugéne et
Jules, ses légataires universels en propriété,
4 la charge par ces derniers, de compier 3
chacune de leurs sceurs une certaine somme
comme legs 2 titre particulier.

En 1868, Lady Taché fit procéder d’une
maniére réguliére, par le notaire Beaubien, a
Pinventaire des biens de sa communauté
avec son mari, dans lequel fut constaté exis-
tence des biens propres de Lady Taché, et les
impenses faites par la communauté sur ces
propres au montant de $13,439. Cet inven-
taire, diment clos, a eu l'effet de dissoudre
cette communauté.

Lady Taché a survécu jusqu'en 1883, et a
fait des économies avec ses revenus.

Par son testament en date du 10 septembre
1869, Lady Taché; née Sophie Morency, a
institué pour ses légataires universels Eu-
géne et Jules Taché, ses deux fils, & la charge
par eux de payer entre autres choses “a
Dame Héléne Taché (la demanderesse),épouse
de J. C. Coursol, 1a somme de £700 (égale 3
$2,800) argent courant, mais 3 la condition
expresse, sans quoi le présent legs n'aurait
pas eu lieu, qu'elle, la dite dame Héléne Ta-
ché, renoncera en faveur d’Eugéne et Jules
Taché, (les défendeurs), ou leurs représen-
tants, 4 1a part qu'elle peut prétendre dans
les immeubles 1égués en propriété par mon
pére, (le pére de la testatrice), feu Joseph
Boucher dit Morency, 3 mes enfants, et
qu'elle renonce aussi 4 toutes réclamations
quelle pourrait avoir au sujet des dits im-
meubles ou revenus d’iceux ; et si elle négli-
ge ou refuse de renoncer comme susdit, dans
Pan et jour & dater de mon décés, je veux et
ordonne que mes deux fils sus-nommés,
soient entiérement déchargés de la dite obli-
gation de lui payer la susdite somme.”

8i les choses en étaient restées 13, il sem-
ble assez évident que les deux fils étaient 1¢-
gataires universels du pére et de la mére, et
comme tels, ayant 'universalité des biens
de la communauté et autres biens 4 la char-
Be de legs particuliers a leurs cinq sceurs,
étaient tenus de payer les dettes et confon-
daient en eux la qualité de créanciers et dé-
biteurs des impenses en question. De droit,
e8 impenses se prennent sur la commu-
nauté. Clest la liquidation et partage d’une
#0ciété conjugale, comme les Romains l'ap-

pelaient, et que nous appelons communauté.

Mais ce qui est venu créer 1a difficulté qu'il
faut résoudre, c’est un codicille de Lady,Ta-
ché. Par ce codicille, en date du 16 avril
1883, la dite dame testatrice ajouta 4 son
susdit testament les dispositions suivantes:
“que les circonstances et les changements
opérés depuis I'époque susdite, m’obligent d’a-
mender:” dit-elle. Savoir entre autres:
“ Troisiémement, si aprés le réglement des
dettes de succession, le paiement de mes fu-
nérailles et la translation des restes de foy
mon mari, Sir Etienne Paschal Taché¢, de
Pancien cimetiére au nouveau, du transport
du monument qui recouvre sa tombe actuelle
au lieu et place de sa tombe future, et aprés
Pachévement du dit monument, il reste quel-
ques argents de mes économies,”ils devront
étre distribués a parts égales 4 mes filles ou
4 leurs descendants de la manidre suivante:
4 ma fille Héléne Taché (la demanderesse),
épouse de Charles Coursol, écuier, M.P., & ma
fille Laure Taché, épouse de Narcisse Gau-
thier, écr., notaire, 4 Ade¢le Taché, aux en-
fants de feue Sophie Taché, épouse d’Albert
Bender, écr., avec jouissance en faveur du
dit Albert Bender, sa vie durante, et aux en-
fants de feue Eliza Taché, en son vivant
épouse de Joseph Marmette, avec jouissance
en faveur du dit Joseph Marmette sa vie
durante.

“ Cinquiémement : je déclare par le pré-
sent que les legs, ci-dessus faits, étant faitg
comme ceux entrés dans mes testament et
codicille susdits, aux conditions expressé-
ment stipulées dans les dits testament et co-
dicille et devant étre de nul effet dans le cag
ot les légataires s’opposeraient 4 Paccomplis.
sement des dites conditions.”

Dans ce codicille, Lady Taché ne révoque
pas son précédent testament, elle laisse ses
deux fils légataires universels avec les biens
de la communauté, mais elle veut disposer
de ses économies, ce qui ne peut 8’appliquer
qu’a ce qu'elle a économisé depuis qu'elle egt
maitresse de ses biens, c'est-d-dire, depuis la
mort de son mari. Or, elle ne fait pas revi-
vre une créance de la communauté contre sa
part de communauté qui se trouve liquidée
lors de sa dissolution par les récompenses et
rapports qui s'opérent de par la loi & cette
époque.



2

cause.

342 THE LEGAL NEWS.

En parlant du paiement des dettes de sa
succession, elle n’a voulu qu’indiquer les det-
tes ,quelle a contractées personneilement ;
elle ne fait pas ses filles légataires univer-
selles, mais elle leur fait un legs i titre uni-
versel de ses économies, sous la simple con-
dition de payer les dettes de sa succession
qui ne sont pas celles de la communaaté.

I1 y a donc eu erreur des exécuteurs en
chargeant cette part des impenses aux filles
et en particulier a la demanderesse madame
Coursol, et jo crois que le jugement ordon-
nant la réformation de compte quant 3 elle
et la remise de 1a somme réclamée, est cor-
rect.

La position des filles de Lady Taché, sem-
ble encore plus forte, parce quelles ont été
induites par le testargent de leur mére & re-
noncer 3 la moitié de ses biens propres qui
leur advenaient directement par substitution
du chef de leur aieul Joseph Morency.

Lady Taché, par son codicille, n’a pas
voulu empécher Teffet de la loi 4 I'égard de
ces impenses, qui étaient une dette de la
communauté et & la charge des légataires
universels des biens de cette communauté,
qui sont les deux fils appelants en cette
Il y a eu confusion de créanciers et
débiteurs en leurs personnes dans leur ac-
ceptation des biens de la communauté et des
legs universels.

Le jugement qui nous est soumis a fait
Papplication correcte de Pl'art. 1304, C.C., qui
se lit comme suit : “ Si au contraire,on a tiré
de la communauté des deniers qui ont servi
a4 améliorer ou libérer de charges réelles,
I'immeuble appartenant & I'un des conjoints,
ou qui ont été employés an paiement des
dettes personnelles ou par I'avantage exclu-
sif de 'un d’eux, l'autre a droit de prélever,
A titre de récompense, sur les biens de la com-
munauté, une somme égale a celle ainsi em-
ployée.”

Le maitre de notre jurisprudence, celui
dont on a copié les sentences dans le Code
Napoléon, et plus tard dans le Code de Qué-
bec, explique bien cet article. Pothier, Bu-
gnet, vol. 7, no. 610, page 319 : “ Le mari ne
peut pour les créances qu’il a contre la com-
munauté, se venger que sur ce qui reste des biens
de la communawté, aprés que la femme a prélevé

sur les dits biens, ce qui lui est dit par la com-
munauté. La femme, quoiqu’elle ait accepté
la communauté, n’est tenue de sa part de ce
qui est d0 4 son mari par la communauté,
de méme que de toutes les autres dettes de la com-
munauté, que jusqu'a concurrence de ce
qu’elle amende de la communauté.”

C.C. 1359 : “ Le mari ne peut exercer ses
reprises que sur les biens de la commu-
nauté.” ’

Pothier, Bugnet, vol. 7, page 352, no. 692,
bis 3me parag.: “ On doit, par I'acte de liqui-
dation, arréter un total des créances dont
chacun des conjoints est créancier de la com-
munauté, et un total des dettes dont chacun
des conjoints est débiteur envers la commu-
nauté ; balancer le total des créances qug
chacun des conjoints a contre la commu-
nauté, avec le total des dettes dont le méme
conjoint est débiteur envers elle ; et déclarer
chacun des conjoints, créancier de la com-
munauté pour la somme dont le total de ses
créances excede le total de ses dettes, ou dé-
biteur envers la communauté de la somme
dont le total de ses dettes excéde le total de
ses créances.”

3 Troplong, contrat de mariage, no. 170,
2me parag : “ Avant de liquider ce que les
époux se doivent respectivement, il fallait
liquider la communauté dans laquelle ils
étaient engagés. Les affaires de cette com-
munauté sont distinctes de leurs affaires
propres ; c’est une tierce personne qui peut
leur devoir, ou dont ils peuvent étre débi-
teurs. Pour savoir quel est l'actif, qui doit
faire face a4 leurs dettes personnelles, il était
donc nécessaire de constater ce qu'ils avaient
4 prendre dans la communauté.”

Il semble que les principes cités par ces
auteurs rencontrent bien l'intention de Lady
Taché. En léguant 2 ses deux fils sa partde
biens dans la communauté, elle n’a voulu
leur léguer que ce qui en restait aprés la
liquidation des récompenses et indemnités
de cette communauté & la date de sa disso-
lution, et non pas en charger le produit de
ses économies faites aprés la dissolution de
cette communauté.

La majorité des juges de cette cour est
done d’opinion de confirmer le jugement ren-
du en ce sens en Cour Supérieure, le 5 novem-
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bre dernier, par Phonorable juge Caron, et de
rejeter cet appel avec dépens.
Judgment confirmed ;
Ramsay and Baby, JJ., diss.
Larue, Angers & Casgrain, for Appellants.
A. Bender, for Respondent.

DURATION OF SOLICITORS
AUTHORITY.

A question as to the duration of a soli-
citor’s authority to represent his client
arose in the recent case of De la Pule v. Dick,
© 52 L. T. Rep. N. 8.457, which it is singular
should never before have come up for de-
cision. The action was one for administra-
tion, and an order was made in it by Mr,
Justice Kay for payment into court by the
defendant of a sum of £4,390. The defend-
ant having failed to comply with this order,
and the plaintiffs being unable to discover
his whereabouts, they desired to obtain a
charging order upon a reversionary interest
to which he was entitled, but for this pur-
Pose it was needful to obtain an order in a
different form from that originally made, so
a8 to provide for payment to the plaintiff
bersonally. Mr. Justice Kay considered that
he could not vary his own order, but he gave
the plaintiff leave to appeal, although the
time for that purpose had elapsed. The
Question arose upon this appeal whether the
defendant’s solicitors on the record, who had
acted for him in the proceedings. up to
Judgment, were still so far authorized to act
for him that notice of the appeal could be
effectually served upon them.

The question was felt by the Court of Ap-
beal to be one of 8o much doubt that they
desired the plaintits counsel to bring before
them on g subsequent day the authorities

aring on the point, which was accordingly

one. No case directly in point could be
found, but in an old case reported in Style’s
Reports, Lord Chief Justice Rolle had laid
laid down that a suit is not determined by
Judgment; “for the attorney after the judg-
Toent is to be called to say why there should
Dot execution be made out against his client,
and he is trusted to defend his client
88 far as he can from the execution.” This
dictum wgag considered by Lords Justices

Cotton, Bowen and Fry, to show that the
solicitor on the record after judgment still
had a duty to perform to his client in pro-
tecting him from execution ; and they there-
fore held that he was a proper person on
whom to serve notice of appeal. But the
court proceeded solely on the ground that the
judgment had not been “worked out by the
plaintiff obtaining the fruit of it,” and de-
clined to decide whether, if the judgment
had been fully executed, the solicitor’s au-
thority would for this purpose continue until
the time for appealing expired.—Law Times
(London).

INSOLVENT NOTICES, ETC.
Quehee Official Gazette, Oect. 16.

Jwlicial Abandonments.

Adolphe Leduc and Zotique Chaput, innkeepers,
Montreal, Sept. 10,

] Curators Appointed.

Re George Elie Amyot, Quebec.—H. A. Bedard,
Quebec, curator, Oct. 9.

RKe L. J. Onésime Brunelle, Arthabaska.— P. E.
Panneton, Three Rivers, curator, Oct. 9.

Re P. Dauplaise.— A. A. Taillon, Sorel, curator,
Oct. 13.

HRe Adolphe Leduc and Zotique Chaput.—Maurice
Baillargé, advocate, Montreal, curator, Sept. 17,

e Cyprien Lemaire, Ste. Madeleine. — Kent &
Turcotte, Montreal, curator, Oct. 12.

Re Timothy Lamb Louthood, Three Rivers.—Robert
Miller, Montreal, curator, Oct. 9.

Re Olivier Proulx, St. Guillaume.—A. A. Taillon,
Sorel, curator, Oct. 13.

Re Louis Rouillard, Pierreville.—Kent & Turcotte,
Montreal, curator, Oct. 11.

Re L. N. Simoneau, Arthabaska.—Kent & Turcotte,
Montreal, curator, Oct. 12,

Re Charles H. Taber, district of Ottawa.—W, A.
Caldwell, Montreal, curator, Oct. 9.

Dividends.

Ie Canada Co-operative Supply Association. —
Second dividend, 35 cents on the dollar, payable Oct.
20, F. B. Mathews and G. R. Grant, liquidators,

Re Dupuis Brien Coutlée & Cie.— First dividend,
payable Nov. 10, Kent & Turcotte, Montreal, curator,

Re Lo N. Paré.—First and final dividend, payable
Nov. 3, C. Desmarteau, Montreal, trustee.

Appointment.

- S¢évere Rivard, Montreal, advoeate, appointed legis-
lative councillor, in the room of the late J. L. Beaudry.
Members Elected to Legislative Assembly,

Hon. J. E. Flynn, Gaspé; Hon. J. G. Robertson,
Sherbrooke; Joseph Shehyn, Quebec East; Wm.
Owens, Argenteuil ; Benj. Beauchamp, 'I'wo Mount-
aing; A. L. Demers, Iberville; L. N. Larochelle,

-Dorchester.
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Quebec Official Gazette, Oct. 23.
J Aenind Abond, 4,
Alphonse E. Désilets, district of Three Rivers, Oct.
16.
Joseph Alphonse Lavigne, trader, Trois Pistoles
Oct. 15.

Curators Appointed.

Re James Bailey, Three Rivers.—G. S. Badeaux,
Three Rivers, curator, Oct. 20.

Re Joseph Boivin, hardware merchant. —E. J.
Angers, N. P., Quebec, curator, Oct. 19.

Re Aubin Duperrouzel, restaurant keeper, Moutreal.
~Seath & Daveluy, Montreal, joint curator, Oct. 7.

Re N.Friedman, Lachine.—Seath & Daveluy, Mon-
treal, curator, Oct. 12.

Re P. J. Robert, drygoods merchant, Montreal, an
absentee.—Kent & Turcotte, Montreal, curator, Oct.
19,

Re Ludger Trudeau.—C. Desmarteau, Montreal,
curator, Oct. 18.

Minutes of Notarses.

Petition by Michael Boyce, N. P., Bedford, for

transfer of minutes of late Edouard R. Demers, N.P.,

Bedford.

Members Elected.
F. G. Marchand, Saint Jean; Alfred Lapointe,
Vaudreuil; Edmond Lareau, Rouville; Nazaire

Bernatchez, Montmagny; Victor Gladu, Yamaska ;
Thomas Brassard, Shefford.

GENERAL NOTES.

PURLOINING A JUDGE’S SALARY.—One of the most
remarkable cases of forgery by a boy ever known in
Philadelphia has just come to light. James Barber,
sixteen years old, who lives on the top floor of the
Orphan’s Court building, is in prison on the charge of
larceny and forgery. Detectives Muller and Sharkey
on Saturday arrested him in Mount Moriah Cemetery
for stealing a warrant for $1,750 belonging to Judge
William N, Ashman, and forging the name of the
judge and that of City Treasurer Bell in an attempt to
have it cashed. The warrant represented the judge’s
salary for three months, and was delivered by a letter-
carrier at the court building on May 26, it having been
sent by mail from the auditor-general’s office at Har-
risburg. The lad either took it from the mail-box or
from a table in the judge’s room. He then wrote a
letter to City Treasurer Bell, saying: * Please give me
a check for this warrant, and send by bearer. Yours,
W. N. Ashman.” Young Barber took the warrant
and forged note to Mr. Bell. The warrant was not in-
dorsed, and the lad was told to take it to the judge
and have him sign his name on the back. The hopeful
forger left, but instead of going to Judge Ashman he
stopped at & place in the vicinity, and placed the judi-
cial signature on the back of the paper. He again
visited the city treasurer, who, upon carefully scan-
ning the warrant, discovered that the amount was
written $1,700 in the body of the warrant, while the
figures were $1,750. The lad was again directed to re-
tyrn with the warrant to Judge Ashman, and a letter
written by the city treasurer calling attention to the
mistake in the warrant was also sent. When a safe
place was reached the redoubtable youngster destroyed

Mr. Bell’s note and composed one of his own. It
said: ‘‘ Please send up your bill. Something’s wrong
in your account.” When the note was delivered to
Judge Ashman he was puzzled, and said he would esll
at the city treasury. When he called there the judge
and city treasurer soon learned the true state of affairs.
The detectives were immediately employed to catch
the thief and forger. Later in the day, seeing that he
was baffled, he sent the warrant to Judge Ashman,
with a letter signed ** Jimmy So-s0.”” When arrested
he made a confession.

Tar Irish bull is sometimes introduced into this
country with the most gratifying effect. Baron Dowse,
of the Irish Exchequer, let loose some famous speci-
mens when he sat in the House of Commons. Reply-
ing to a question relating to sonfe sectarian celebra-
tions in Derry, he is reported to have said : * These
celebrations, sir, take place at an anniversary which
occurs twice a year in Derry.” The other evening we
encountered an equally well-developed example of
the bull. A member of the English Bar, an Irishman
well known in society for his many amiable qualities,
was discussing a current topic with considerable ani-
mation. He was occasionally interrupted by one of
the company, and at length becoming irritated, he ad-
dressed his friend with much dignity, and said: “You
can interrupt me, surr, when I’'m done speaking!”
—Pump Court (Eng).

PLAUSIBLE. — Magistrate : ‘ Well, Patrick, what
have you got to say about stealing the pig? " Patrick:
“Well Y’r Honnor-r, ye see, it was jist this ; the pig
tuk upon him to sleep in my bit of a garden for three
noights, y’r Honn'r-r, and I jist sayzed him for the
rint ! "—Judy.

The gallant Lieutenant Henn, of the Galatea, comes
of a family from county Clare, Ireland, which has
given many distinguished members to the Irish bar.
One of the most famous was Jonathan Henn, who won
great renown on the Munster Circuit. He was a very
lazy man, and loved the sport of fishing. Once he was
asked a question of Latin grammar, and he drolly
answered that he had studied the Eton grammar, and
eaten grammar is soon forgotten. A Galway attorney
went to his lodgings early one morning with a brief of
which he was sadly in need. His servant roused him
from & sound sleep, saying the attorney wanted par-
ticularly tosee the counsellor, and Henn roared out:
“ Tell the attorney to take his brief to the devil.”
This little story of Jonathan is not inappropriate
while the newspapers are recording the sailing ex-
ploits of his nautical young kinsman. When Jonathan
Henn was roused to action he was a mighty fighter.
On the trial of John Mitchell for seditious practices the
then veteran leader of the Irish bar, Robert Holmes,
made & speech in defence of him which for strength,
pathos and eloquence stands unrivalled. Mr. Henn
replied in a speech which serves as a model for a pros-
ecutor; it must have been captivating, for Sir Colman
0’Loughlin, a renowned lawyer himself, and of coun-
sel for Mitchell, unable to conceal his admiration,
clapped Jonathan on the back, and exclaimed, *“ Mun-
ster forever.” Itisin the blood of the Henns to need
stormy weather to bring their best qualities out.~
Albany Law Journal.
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