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SMITH v. DARLING. CAN.
(Annotated.)

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington,
Duff and Anglin, J.J., May 1, 1917

Livitation oF acrions (§ 11 M—95)—REDEMPTION OF MORTGAGE—DIsA-
BILITIES.
The disability sections of the Limitations Aet (R.8.0. 1914, ch. 75),
do not apply to an action to redeem a mortgage
[Faulds v. Harper, 11 Can. 8.C.R. 639; 9 A.R. (Ont.) 537, referred to;
32 D.L.R. 307, 36 O.L.R. 587, reversing 9 O.W.N. 385, affirmed. See
annotation following case.|

ArrEaL from a decision of the Appellate Division of the Statement.
Supreme Court of Ontario, 32 D.L.R. 307, 36 O.L.R. 587,
reversing the judgment at the trial in favour of the plaintiff.
Affirmed.

The plaintiff's action was to redeem mortgaged land and the
Statute of Limitations was pleaded in defence. It was admitted
that the statute barred the action unless the plaintiff was relieved
by the provisions of sec. 40 of the Real Property Limitations
Act, RS.0. (1914), ch. 75, which was the only question to be
decided on the appeal.

A. B. Cunningham, for appellant.

J. A. Jackson, for respondent Darling.

J. L. Whiting, K.C., for respondents Toner.

Frrzeatrick, C.J.:—The case bas been very elaborately con- Fitspatrick,C.J.

sidered in the Courts below and I do not find it necessary to deal
with the arguments at any length.

The appellant admits that unless he is relieved by the pro-
visions of sec. 40 of the Limitations Act because of his disability
his claim is barred by the Act. 1 agree with the conclusion at
which the Judges of the Appellate Division unanimously arrived
that we ought to follow the decision in Faulds v. Harper, 9
A.R. (Ont.), 537, to the effect that the disability clauses of the
Real Property Limitation Act do not apply to actions of redemp-
tion. This decision followed the English cases of Kinsman v.
Rouse, 17 Ch. D. 104, and Forster v. Patterson, 17 Ch. D.

1—36 p.L.&.
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132, construing the Imperial Act which for material purposes
cannot be distinguished from the Ontario statute.

If the Chief Justice of Ontario had been content to rest his
se it would have been un-

judgment upon the authority of this ¢
necessary to say more, but in the course of his lengthy reasons

he denies one of the grounds on which Faulds v. Harper 9,

A.R. (Ont.), 537, is supported, viz., that an action to redeem is

not an action to recover land.

He says: “It is true that a suit to redeem has been decided to
be a suit to recover land.” He does not refer us to any case in
which it was so decided and I myself know of none. Reference
is made indeed to an obiter dictum of Strong, J., in Faulds v.
Harper, 11 Can. S.C.R. 639, to the effect that the House of
Lords having decided in Pugh v. Heath, 6 Q.B.D. 345, 7 App.
Cas. 235, that a foreclosure suit is an action for the recovery of
land, it follows a fortiori that a redemption suit is also an action
or suit for the recovery of land.

I desire to speak with the greatest respect of the distinguished
Chief Justice who presided for so long over this Court, but the
dictum cannot of course carry the same weight as a considered
judgment in point. I do not understand how there can be any
sequitur.

The action of foreclosure is different from the action to redeem
in that by the former the mortgagee, who has the land merely as
security for his debt, claims in default of payment to be adjudged
the owner of the land. The action to redeem on the contrary
supposes that the mortgagor is the owner of the property and seeks
on payment of the amount of the debt for which it is security to
have it discharged of the encumbrance,

I agree with the view expressed by Jessel, M.R., in Kinsman
v. Rouse, 17 Ch. D. 104, that an action to redeem is not, pro-
perly speaking, an action to recover land. Perhaps as Burton, J.,
said in Faulds v. Harper, supra, a suit to redeem may be in a
sense a suit to recover land. It is not an ordinary action to
recover land within the meaning of the Limitations Aect.

The appeal should be dismissed and as I cannot see that the
case admits of any doubt the respondents are entitled to their
costs both here and in the Courts below.

Davies, J.-=1 concur with Anglin, J.
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Ipinaron, J. (dissenting):—The question raised herein is
whether an infant entitled to redeem and recover mortgaged
lands may be barred by the mortgagee's possession for 10 years
which possibly had begun to run the day after the infant’s birth.

It is stoutly maintained in argument and indeed seems to have
been held in the Court below, that such has been the state of law
in Ontario, at least ever since the Real Property Limitation
Amendment Act, 1874, came into force.

I cannot entertain that view as ever having been correct. 1
need not, as will presently appear, for the purposes of this case,
go so far as this rejection, which I express of such view, may
imply.

Inasmuch, however, as the respondent’s contention is that
the Real Property Limitation Act, as it stood in the R.S.0. of
1897, is what should govern the rights of the parties herein and
alleged to be in substance and effect identical with the like Act
as it stood in R.8.0. 1877, which was passed upon by the Court
of Appeal for Ontario in 1883 in the case of Faulds v. Harper,
9 A.R. (Ont.), 537, adversely to the view I hold, I may be permitted
to suggest in a few sentences the line of thought which followed
up should demonstrate the fundamental error of that decision
and the argument now rested thereon.

That Court was dealing with the amending Act of 1874 above
referred to, which did not come into force till July 1, 1877, by which
time the legislature had passed, on the 2nd March, 1877, the bill
for bringing into force the R.8.0. of that year then contemp.ated
save as to the incorporation therein of the legislation of that
session.

None of that legislation, so far as I can see, dealt with what
we are concerned with herein.

The legislature had thus provided, before the amending Act
came into forece at all, for its consolidation and hence for a de-
claration of the law as contained therein and in the prior relevant
Acts thus to be substituted by the consolidation.

Much, I think too much, was made then and is yet of the
provision of the Act expressing its purpose, when introducing and
providing for enforcing the consolidation as to the latter not being
new law.,

It seems to me that the gist of the whole sec. 10 so providing,
and which reads as follows:—
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10. The said Revised Statutes shall not be held to operate as new laws,
but shall be construed and have effect as a consolidation, and as declaratory,
of the law as contained in the said Acts and parts of Acts so repealed, and for
which the said Revised Statutes are substituted

is in the words “as declaratory of.”

True, the official proclamation was not issued till December
31, 1877. Yet I think the foregoing facts must be considered as
relevant to a finding of the actual intentions of the legislature.

Again, the amending Act itself, by sec. 15 thereof, provided
that the Acts so amended should be construed as in force there-

with unless so far as inconsistent with the amending Act.

When almost the whole purpose of the amending Act was to
shorten the limitation period, as the recital shews, I fail to see
why we should find anything inconsistent in reading sec. 5 thereof
as if it had been (using the very words of sec. 15) “substituted in
such statute,” 7. e., the Consolidated Statutes of Upper Canada
of 1859, for sec. 45 thereof, which had been in the case of Hall v.
Caldwell 7 U.C.L.J. 42, 8 U.C.L.J. 93, so interpreted in the
Court of Error and Appeal in accord with what is now urged by

appellant as applicable herein.

Be all that as it may, I think the revision of 1877, construed
as Courts are bound by above quoted sec. 10 to construe it, as
declaratory of the law, should be read as it stands, and so read I
see no difficulty in appellant’s way.

I may also point out that the clear opinion of this Court in
same Faulds’ case, 11 Can. S.C.R. 639, was against the con-
struction adopted by the Court of Appeal for Ontario, although
that opinion was perhaps not necessary for the reversal which
was granted by the judgment of this Court.

The opinion thus expressed has generally been referred to as
an obiter dictum, but the more carefully one reads the judgment,
he is driven to doubt it was not in the last analysis necessary to
form such an opinion to maintain the judgment of reversal at all.

Moreover, the decision in Heath v. Pugh, 6 QB.D. 345,
7 App. Cas. 235, seems to have been relied upon for the opinion
s0 expressed, and conclusively to establish the proposition that a
suit for foreclosure is an action to recover lands within the mean-
ing of the words used in the first section of the English Limitations
Act, and in the Ontario Act so far as copied therefrom. Hence I
think the correlative suit for redemption must likewise be so held.
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As I suggested in argument, I am of the opinion that this case
should be decided upon the Limitations Act, being 10 Edw. VIL,
ch. 34, passed March 10, 1910, long before the time had run for
respondents to have acquired by possession any title in or right to
bar appellant’s remedy to recover the lands in question by virtue
of any statutory limitation.

That Act was an independent piece of legislation which speci-
fically repealed, by sec. 60 thereof, all the former Acts bearing in
the slightest upon what is in question herein.

As I could not get any answer from counsel for respondent
explaining why this statute should not govern, save that the
revision of 1897, was in force when possession by his client began
to run, I imagine there is no other answer.

I do not think it is a statute of limitation which happened to
exist at any time before the title acquired by possession has
extinguished that of him claiming, or at all events, barred or taken
away his right of recovery, which can be made applicable and
enforceable, but only a statute of limitations which either bars the
remedy or extinguishes the title of him adversely affected by
possession.

Clearly that of 1910 can alone be so depended on by the
appellant or respondent, as defining and settling their relative
rights.

Then the exception given therein in favour of such persons
suffering disability as appellant was, whose rights are saved by
sec. 40 of said Act, which was that in truth which was consolidated
in the R.8.0. 1914, and by sec. 40 thereof, exactly the same
(except two words not capable of altering the sense) would seem
to me to be almost too clear for argument had we not actual proof
of much argument in and about same by means only, however,
of harking back to something repealed.

The said sec. 40, relating, as it expressly |lnv.~',>t<) the period
of ten years or five years (as the case may be) herein limited, I
am unable to see how there should be any doubt in regard to the
construction of the Act if allowed to stand upon its plain reading
without confusing it with other Acts it repealed, and other things
which place no limitations upon the language used.

And when, by the revision and consolidation which took place
four years later, this Act was consolidated with others in R.8.0.
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1914, its adoption in its entirety was such as made of it a continuous
uniform statutory definition of the relation of the parties hereto,
from the time when that period of time brought in question there-
by first began to run, up to the date of the bringing of this action.

Indeed, as already pointed out, virtually all prior Aects on the
subject consolidated in ch. 133, R.8.0. 1897, except one section
not bearing on what we have to deal with, had stood repealed for
4 years.

Again, if we consider the scope and purpose of the Act as a
piece of independent and all comprehensive legislation on the
subject, and we find it providing, as it does by sec. 24, for the
common case of mortgage and other charges on land being barred
by ten years after a present right to receive the money had acerued
to some person capable of giving a discharge for or release of the
same, thus obviously guarding the rights of infants, idiots and
lunatics, it puzzles me to understand why the same classes as
mortgagors or those who claimed under mortgagors, should
intentionally be excluded from the like protection. I am clear it
never was so conceived by the legislature.

Certainly there is in the frame of the Act and the language
used in the parts involved herein, no resemblance between either

of these Acts and that upon which the late Sir George Jessel or

Bacon, V.C., proceeded in the respective decisions given by either
of them and so much relied upon.

There was more of something akin to analogy between the
amending Act which the Court of Appeal for Ontario chose to
act upon and the English Act. But why should that trouble us
now? Why seek to rest a judgment herein upon the confusion
of the past, obviously a possible means of injustice, when the
legislature has made all clear and a possible source of injustice
has been eliminated?

This is one of many case wherein English judicial authority
must be examined closely in relation to the Act construed in order
to see, that the Act professing to deal with the same kind of subject
matter as our own legislature may have dealt with, is in truth
the same, and its purposes expressed in the same language.

The English decisions on analogous Acts may be most instrue-

tive, and no lawyer here should pass them idly by, but often they

proceed as in the case before us upon an Act so differently framed
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that we eannot say they are in such cases authorities we are bound
to follow, but rather may say are to be discarded, when found
likely to confuse our thought and perpetuate injustice.

I think the appeal should be allowed with costs here and in
the Appellate Division as against respondent Darling who should
also bear the costs of the Toners,

There is a doubt in my mind as to the exact meaning of the
formal judgment as it stands, and, rather than add to the con-
fusion, I think, if the parties cannot agree as to the result flowing
from the foregoing result, they should be left to speak to the
minutes.

Durr, J.:—The single question involved in this appeal can be
stated and discussed without reference to any of the facts which
have given rise to the litigation. The question is this—do the
5, RS0,

disability clauses of the Limitations Aet (Ont.), c¢h. 7
1914, (sec. 40 et seq.), apply in the cases provided for by sees. 20,
21 and 22, relating to the time limit on actions of redemption
brought by a mortgagor against a mortgagee who has obtained
the possession or the receipt of the profits of some part of the
land or the receipt of any rent comprised in his mortgage.

I propose first to consider the provisions of the statute as it
now stands in their bearing upon this question, that is to say of

, which 1 quote in full:
, or bring an action to recover
ter the time at which the right

Part 1. The leading enactment is sec

No person shall make an entry or distr
any land or rent, but within ten years next
to make such entry or distress, or to bring such action, first acerued to some

person through whom he claims, or if such right did not acerue to any person
through whom he claims, then within ten years next after the time at which
the right to make such entry or distress, or to bring such action, first acerued
to the person making or bringing the same. 10 Edw, VII ¢. 34, 5. 5

See. 6 contains a series of provisions laying down the rule for
determining in each of the classes of cases dealt with, when the
right to make an entry or distress or bring an action to recover
land or rent shall for the purposes of the Aet be deemed to have
“accrued”; the point of time, that is to say, from which the
statutory period is to run in these cases in which, including of
course all the cases falling within see. 5, the time limit is calculated
from the accrual of the right.

These provisions of see. 6 obviously are of no assistance for
determining the effect or for dictating the application of sec. 20
or the two succeeding sections, 21 and 22; that is so because the
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time limit fixed by these sections upon the mortgagor's action
for redemption in the particular case dealt with, namely, where
the mortgagee is in possession of the mortgaged property in whole
or in part, is calculated not from the time at which the right to
bring an action for redemption acerues to the mortgagor, but from
the time when the mortgagee has obtained possession; Ke Metro-
polis and Counties Building Society, 11911] 1 Ch. 698, at 706-7;
and it may be added that although it is not difficult to bring a
mortgagee's action of ejectment, or a mortgagee's action for
foreclosure within the third sub-section of see. 6, in order to
determine the time of the acerual of his right within the meaning
of see. 5, it isnot easy to find in any of the provisions of see.
6 language which appears to contemplate a mortgagor's action
for redemption.

Sec. 20 and the complementary provisions contained in secs.
21 and 22 are substantive provisions not organically related to
secs. 5 and 6, and not depending for their operation upon the ascer-
tainment, through statutory definition or otherwise, of the time
when the mortgagor's right to bring an action of redemption
“acerues.”

Turning now to sec. 40, that section provides, speaking broadly,
that where a disability exists at the date when the right to bring
an action to recover land or rent accrues at the expiry of the period
of 10 years or 5 years, limited in the preceding sections, the period
shall be extended to the end of a further 5 years or until the time
when such disability shall have ceased, whichever happened first.

The application of this section involves the determination of

the time when the right in question accrues; the section is dealing
with periods of limitation calculated from that point of time; it
connects itself naturally with secs. 5 and 6 and fits in with them
and it is perfectly obvious that it was framed with direct reference
to them.

It is impossible to affirm any such thing as to its relations with
sec. 20. 1 do not say that it is altogether a misnomer to deseribe
an action of redemption against a mortgagee in possession, as an
action for recovery of land. I am inclined to think that from the
language used in Heath v. Pugh, 6 QB.D. 345, at 352, by
Lindley, J. (he is alluded to by Lord Selborne in appeal as a Judge
“especially familiar with equity”), he would have thought it was
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not. It is nevertheless true, that Sir George Jessel had no hesita-
tion in declaring that “action for recovery of land” is not an apt
deseription of an action for redemption, the mortgagee heing in
possession, Kinsman v. Rouse, 17 Ch. D. 104, and Lord St.
Leonards appears to have held the same view, But the most
formidable diffieulty in the way of connecting sec. 40 with see. 20,
arises from the cireumstances already mentioned, that see. 40
contemplates a period of limitation caleulated from the date of
accrual of the right of action, while the time limit laid down by
sec. 20 for actions of redemption, is determined by reference to a
date which has no necessary relation to the acerual of the right
to commence the action. In order to meet this difficulty and to
make sec. 40 applicable to cases arising under sec. 20, it is neces-
sary to read the words in sec. 40: “time at which the right

to bring an action . . . first acerues as herein mentioned,”
as the equivalent of “time from which the periods of limitation
herein provided for, begin to run, as herein mentioned.” 1 think
such a construction could not be supported. There is nothing in
sec. 20 or sec. 40 either in language or substance which justifies
the importing into sec. 20 of a qualification based on see. 40.
That section and the succeeding sections find their natural and,
I think, their full effect when they are applied to cases arising
under secs. 5 and 6 and to any other cases, if there be such, where
the period of limitation begins to run from the date of the acerual
of the right of action.

I conclude, therefore, that the statute as it now stands, when
due effect is given the structure of the relevant sections, read as a
whole, gives no support to the appellant’s elaim. I should not
have found it necessary to examine the history of the legislation,
but I have, however, attentively considered the discussion of the
subject in the judgment of the Chief Justice of Ontario, which
shews very clearly that such an examination would afford con-
firmatory grounds for the view at which I have arrived.

As to Faulds v. Harper, 9 A.R. (Ont.), 537, 1 have only to
repeat that the question upon which we have to pass is still un-
solved, after one has reached the conclusion that an action for
redemption against a mortgagee in possession may for some
purposes, be considered an action for the recovery of land. I
should be disposed indeed to think it is so within the meaning of
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sec. 16 of the Limitations Act, the question, as I have said, is
whether it is an action to recover land within the meaning of sec.
40 of the Limitations Act, and that is a question which must, to
my thinking, be decided, as I have already said, with reference to
the enactments of the statute read as a whole.

ANGLIN, J.:—The material facts of this case are fully stated
in the judgment below, 32 D.L.R. 307, 36 O.L.R. 587. All the
authorities bearing upon the important question which it presents
—whether the disabilities sections of the Real Property Limita-
tions Act of Ontario are applicable to “actions to redeem”—are
there so fully, and, if I may say so with respect, so ably discussed
by the Chief Justice of Ontario, that any further detailed reference
to them would be supererogatory. It is perhaps needless to add
that they have, however, been carefully examined and fully
considered.

I agree with the Chief Justice that the opinion expressed by
Strong and Henry, JJ., in Faulds v. Harper, 11 Can. S.C.R.
639, that the disabilities sections apply to actions of redemption
—must be regarded as obiter. Mr. Justice Strong, with whom
Ritchie, C.J., Fournier and Taschereau, JJ., concurred, certainly
disposed of that appeal on the ground, which had been taken by
Spragge, C.J.0., in the Court of Appeal, 9 A.R. (Ont.) 537,
that the possession of the defendant was not that of a mortgagee
but that of a fraudulent purchaser, and that the case was therefore
not within the purview of the section of the statute which limits
the time for bringing an action to redeem. There is no English
decision upon the question presented which binds us—Kinsman
v. Rouse, 17 Ch. D. 104, and Forster v. Patterson, 17 Ch. D.
132, the two authorities relied upon by the appellant, having been
decisions of single Judges. Nor is there any such well established
line of authority in the Province of Ontario as it would be un-
desirable that we should disturb. The view which prevailed in
the Upper Canada Court of Error and Appeal in Hall v. Caldwell
8 U.C.L.J. 93, was not accepted by the Ontario Court of Appeal
in Faulds v. Harper, 9 A.R. (Ont.) 537, where the majority of the
Court approved and accepted the decisions in Kinsman v. Rouse,
17 Ch. D. 104, and Forster v. Patterson,17 Ch.D. 132, overruling a
Divisional Court which had declined to follow them, 2 O.R. 405.
The view of the Court of Appeal was not accepted in this Court
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by Strong and Henry, JJ., who preferred that of the Court of
Error and Appeal in Hall v. Caldwell, 8 U.C.L.J. 93. The ques-
tion may, therefore, be regarded as quite open, if not res integra,
in this Court.

I should here state that there was no material difference
between the terms and the collocation of the material sections in
ch. 108 of the R.8.0. 1877, with which the Courts dealt in Faulds
v. Harper, supra, and the corresponding terms and collocation in
the Consolidated Statutes of 1859, ch. 88, upon which Hall v.
Caldwell, supra, had been decided. In both statutes the dis-
abilities sections followed the section dealing with actions to redeem,
and the “as aforesaid” in sec. 43 of 1877 was substantially the
equivalent of the “hereinbefore mentioned.” in sec. 45 of 1859,
As now, in neither statute did the section dealing with actions to
redeem contain any reference to disabilities,

Courts of equity, applying the provisions of the statute of 21
Jac., 1 ch. 16, to redemption suits in equity by analogy held
plaintiffs therein to be entitled by a like analogy to the benefit
of the disabilities section of that Act. Beckford v. Wade, 17 Ves.
87, at 99; Cook v. Arnham, 3 P. Wms. 283, at 287, note (w). But
suits in equity were brought directly within the Imperial Limita-
tions statute, 3 & 4 Wm. IV, ch. 27, by sec. 24 thereof, and they
were likewise expressly provided for in section 32 of the Upper
Canada statute, 4 Wm. IV, ch. 1, which was carried into the
Consolidated Statutes of 1859 as sec. 31 of ¢h. 88 and continued
in the Ontario revision of 1877 as sec. 29 of ch. 108. This section
was dropped from the revision of 1887, presumably because
thought unnecessary after the introduetion of the Judicature Act
of 1881. Buits for redemption, specially provided for by sec. 28
of the Imperial Act of 3 & 4 Wm. IV., and by sec. 36 of the Upper
Canada statute, 4 Wm. 1V, ch. 1, are still explicitly covered in
like terms by sec. 20 of the present Ontario statute. Since the
statute of Wm. IV, it has not been necessary or permissible to
deal with them by analogy as was formerly the practice in equity.
The period of limitation to which they are subject and any quali-
fications upon it must be found within the statute.

The history of the Ontario statute under consideration is by
no means conclusive upon the question before us. It rather
presents different aspects according to the mode of looking at it,
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one or other of which lends colour to the contention of either
party. The collocation of the sections in the Act of 1874 (ch. 16),
and the use of the phrase ““ hereinbefore limited” in the disabilities
section (No. 5) thereof made it very clear (as it had been under the
Act of 4 Wm. IV, ch. 1) that that section was not meant to apply
to the subsequent section dealing with actions of redemption
(No. 8). The order of the sections was changed, however, in the
revision of 1877, the redemption section (No. 19) being then
placed before the disabilities section (No. 43) and the words “as
aforesaid” replacing the words *‘hereinbefore limited” in the
latter—a restoration of the collocation of the Consolidated
Statutes of 1859 on which Hall v. Caldwell, 8 U.C.L.J. 93, had
been decided. That this change might give rise to some un-
certainty apparently oceurred to the revisors of 1887, because,
while they maintained the order of 1877, they substituted for the
words, *‘as aforesaid,” in sec. 43, the words “as in sections 4, 5
and 6 mentioned,” thus putting it beyond question that sec. 43
was intended to apply only to cases within the three sections so
enumerated and not to “actions to redeem’’ specially dealt with
by sec. 19. No change was made in the revision of 1897. A new
Act was passed in 1910 (ch. 34) preparatory to the revision of
1914. In view of the terms in which the commission of the re-
visors was couched (R.8.0. 1914, Vo. I1I, p. exxxvii.) and of the
fact that the Limitations Act was introduced and enacted in 1910
not as part of a revision, but as a separate Act, that statute
cannot, 1 think, be regarded as subject to sec. 9 (1) of
the Act respecting the Revised Statutes of 1914, (3 & 4 Geo. V.,
ch. 2), but must be treated as new legislation. In the first of the
disabilities sections of this Act (40) the words “as herein mention-
ed”” were substituted for the words of sec. 43 of the Acts of 1887
and 1897, “as in sections 4, 5 and 6 mentioned,” the collocation
of the sections being left unchanged. The Revised Statute of
1914, ch. 75, is identical with the Act of 1910. Any uncertainty
in the application of the disabilities sections caused by the change
in the order of sections made in 1877, which had been so carefully
counteracted in 1887, was thus unnecessarily and, I cannot but
think, unfortunately revived. If any section which should have
been included was omitted from the enumeration it might have
been added.

Without suggesting that there was sufficient ground for such
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uncertainty, I am, with great respeet, unable, in view of the
explicit provision of clause (i) of sec. 29 of the Interpretation Act,
(R.8.0. ch. 1), to assent to the view expressed by the Chief Justice

of Ontario that “the words ‘as herein mentioned ™ in sec, 40 of
the Act of 1910 are “the equivalent of the words of the sections
in the Revised Statutes of 1887 and 1897 which correspond to
section 40, ‘as in sections 4, 5 and 6 mentioned."”’

I have made this resume of the history of the legislation under
consideration in order that it may be understood that the effect
of the various changes has not been overlooked.

But apart altogether “~om and notwithstanding their history and
the collocation of the sections ia question in the Act of 1910 and
the R.8.0. of 1914, ch. 75, 1 find in the terms of sec. 40 itself,
cogeat internal evidence of its inapplicability to sec. 20—the

"

section dealing with “actions to redeem.” The subject matter
of sec. 40, as appears in its introductory terms, is a limitation
period computed from

the time at which the right of any person to make an entry or distress or to
bring an action to recover any land or rent first acerues.

It enables such a proceeding to be instituted
at any time within five years next after the time at which the person to whom
such right first accrued ceased to be under any such disability or died, which-
ever of those two events first happened.

Sec. 5 preseribes the period within which the right to “make
an entry or distress or bring an action to recover any land or rent,”
shall be exercisable, and see. 6 defines when that right shall be
deemed “to have first acerued.” The identity of the language
used in see. 40 with that found in sees. 5 and 6 is most significant.

See. 20, on the other hand, deals with a period of limitation
reckoned not from the time of the first acerual of the right of
action to redeem, but from another and usually an entirely differ-
ent date, namely, “the time at which the mortgagee obtained
the possession or receipt of the profits in any land or the receipt
of any rent comprised in his mortgage,” which it fixes as that from
which the period of limitation upon the right of the mortgagor,
or any person claiming through him, to bring an action to redeem
shall be computed.

The equitable right to sue for redemption acerues as soon as
non-fulfilment of the eondition or proviso for defeasance has made
the estate of the mortgagee absolute at law. It is not from the
date of that first accrual of the right to bring an action to redeem
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that the prescriptive period runs under see. 20, but from that of
obtaining possession or receipt of the profits of the land. The
right of redemption, when that occurs, may not be in, *“the person
to whom such right first accrued.” Yet it is from the cesser of

his disability or his death that the 5 years’ period under sec. 43

is to be reckoned. These are the incongruous features which seem
to me to afford practically conclusive evidence that the provisions
of sec. 40 were not intended to be applicable to the case specially
dealt with by see. 20. Sec. 43, as Sir George Jessel said in Kins-
man v. Rouse, 17 Ch. D. 104, “evidently refers to cases of ordinary
ownership, where the rightful owner has been dispossessed.”
See. 20, on the other hand, deals with cases where a mortgagee
has taken the possession to which the terms of his deed entitled
him. To quote the Chief Justice of Ontario

The words, ““as herein mentioned,” in see. 40 (i.e., of the Revised Statutes
of 1914), it will be observed, apply to the time at which “the right of any
person to make an entry or distress or to bring an action to recover any land
or rent first accrues.” That is a matter dealt with by sec. 6, which defines

the time at which the right first acerues in various cases, none of them being the

case of a mortgagor seeking to redes and it is, I think, to these provisions

that section 40 refers.  The mortgage sections do not define the time at which
the right to redeem shall be deemed to have first acerued, but the provision
is that the action shall not be brought but within ten years next after the
time at which the mortgagee obtained possession or receipt of the profits of
the land

Although, as was pointed out by Sir John Beverley Robinson
in Hall v. Caldwell, 8 U.C.L.J.

making the special provision for mortgagors’ actions to redeem,

03, the sole apparent object of

now found in sec. 20, was to settle the time from which the pre-
seriptive period governing them should be computed (see comment
of Patterson, J.A., in Faulds v. Harper, 9 A.R. (Ont.) 537, at pp.
556-7), and although such actions, especially when the mortgagee
is in possession after default, should be regarded as actions to
recover lands, the fact that the statute makes such a special and
essentially different provision for them takes them out of the
operation of seetions 5 and 6.

Because the terms in which it is couched in my opinion as
clearly preclude its application to cases within sec. 20 as they
make obvious its reference to cases within sees. 5 and 6, I respect-
fully concur in the conclusion of the Appellate Division that the
disabilities sec. (40) with the ancillary secs. 41 and 42, does not

apply to actions to redeem. But for the respect which I entertain
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for the eminent Judges of this Court and of the former Court of
Error and Appeal of Upper Canada who held contrary opinions,
I should have reached this conclusion without much hesitation.
Appeal dismissed.
Annotation—Limitation of actions for redemption.
1. Prior 10 1833,

A mortgagor's right to redeem will not be barred by lapse of time so long
as he remains in possession, but it may be barre

«d if he is out of possession,
Conversely, if a mortgagee has obtained possession, his right to foreclose will
not be barred by lapse of time 8o long as he remains in possession, but if he is
out of possession his right to foreclose or to bring an action for possession may
be barred by lapse of time.

In England, prior to 1833, there was no statute limiting the time within
which a mortgagor out of possession might sue for redemption or within
which a mortgagee out of possession might sue for foreclosure. There was,
however, a statute limiting the time within which a mortgagee might bring an
action for possession of the mortgaged land, for by 21 Jae. I, ch. 16, sec. 1, it
was enacted that no entry should be made into any lands, but within 20 years
after the right or title to the same should acerue. This statute was held
to apply only to claims which were recognized in a Court of law, and to have
no application to a purely equitable claim for instance that of a mortgagor
to redeem after his estate in the lands had been forfeited by his default in
payment of the mortgage money

The Court of Chancery, however, applied the statute by analogy. *For
where the remedy in equity is correspondent to the remedy at law, and the
latter is subject to a limit in point of time by the Statute of Limitations, a
Court of equity acts by analogy to the statute, and imposes on the remedy
it affords the same limitation. This is the meaning of the common phrase

that a Court of equity acts by analogy to the Statute of Limitations, the
meaning being, that where the suit in equity corresponds with an action at
law which is included in the words of the sts

ute, & Court of equity adopts the
enactment of the statute as its own rule of procedure. But, if any pro-
ceeding in equity be included within the words of the statute, there a Court
of equity, like a Court of law, acts in obedience to the statute.” Knoz v.
Gye (1872), L.R. 5 H.L. 656, Lord Westbury at p. 674

Thus, by analogy to the statute of James, the rule became established in
Chancery, as stated by Lord Hardwicke in Anon (1746), 3 Atk. 313, “that
after 20 years' possession of the mortgagee, he should not be disturbed, or

otherwise it would make property very precarious, and a mortgagee would be
no more than a bailiff to the mortgagor, and subject to an account; which
would be a great hardship.” See also Bonney v. Ridgard (1784), 1 Cox’s Cases
in Ch. 145, at p. 149; Barron v. Martin (1815), 19 Ves. 327.  Conversely the
Court of Chancery would not entertain a suit for foreclosure after the lapse

of the period of 20 years which would operate as a bar to a common law action
for recovery of possession of the land

Similarly, by analogy to the statute, if the mortgagor was prevented
from asserting his claim by reason of any of the impediments mentioned in the
statute, namely, imprisonment, infancy, coverture, unsoundness of mind, or
being beyond the seas (not having absconded), a period of 10 vears after the
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removal of the impediment was allowed to him. A very slight act on the
part of the mortgagee, acknowledging the title of the mortgagor, was sufficient
to take the case out of the statute,  The ease was also taken out of the statute
by the mortgagor's remaining in possession of part of the mortgaged lands.
2Wh. & T, L.C. in Eq., 6th ed., pp. 1219,

2. Tue Srarures oF 1833 axp 1874
The statute of James, so far as it was applied by analogy or otherwise
to claims to real property, was superseded in England by the Real Property
Limitation Aet of 1833 (3 & 4 Wi, IV, ch, 27) and in Upper Canada by a
similar statute of 1834 (4 Wm. IV, ch. 1). The general period of limitation
& 38 Viet, ch. 57
(operative from the 1st of January, 1879) the period under the English statute

stated in these statutes was 20 years, but in 1874 by

was reduced to 12 years, and in the same year by 38 Viet. ch. 16 (operative
with some exceptions from the 1st of July, 1876) the period in Ontario was
reduced to 10 years

I'hese statutes contain provisions specifically relating to suits for redemp.
tion but before those provisions are discussed it will be advantageous to refer
to some of the provisions which affect proceedings by a mortgagee for possession
or for foreclosure or sale

3. Acmion 10 Recover Laxp

The statute of 1833 contained no provision specially applicable to a suit
for foreclosure eo nomine by a mortgagee out of possession, but they provided
in general terms that no person should ““make an entry” or “bring an action
to recover any land” after the statutory period. This general provision,
originally enacted by sec. 2 of the statute of 1833, was superseded by see. 1
of the statute of 1874 which reduced the limitation period from 20 to 12 years,
and the corresponding provision in Ontario is the Limitations Act (R.8.0.
1014, ch. 75), sec. 5, as follows:

5. No person shall make an entry or distress, or bring an action to
recover any land or rent, but within ten years next after the time at which
the right to make such entry or distress, or to bring such action, first
acerued to some person through whom he claims, or if such right did not
acerue to any person through whom he claims, then within ten years next
after the time at which the right to make such entry or distress, or to
bring such action, first acerued to the person making or bringing the same.
Sec. 6 defines in detail the point of time at which in various circumstances

the right to make an entry or distress or to bring an action shall be deemed
to have first accrued within the meaning of sec. 5. Sec. 7 makes special
provision as to the effect upon a future estate of the fact that the person
entitled to the particular estate upon which the future estate is expectant is out
of possession. Secs, 6 and 7 do not require further comment here.

After some conflict of opinion, it was held that a suit for foreclosure or
sale was a proceeding to recover land within the meaning of the statute.
Wrizon v. Vize (1842), 3 Dr. & War. 104; Harlock v. Ashberry (1882), 19
Ch.D. 539; Fletcher v. Rodden (1882), 1 O.R. 155; Heath v. Pugh (1882),
7 App. Cas. 235, 16 R.C. 389; Trust and Loan Co. v, Stevenson (1892), 20
A.R. (Ont.) 66, at 79-80.

The statute of 1833 also contained a provision (sec. 40) limiting the
time within which an action might be brought to recover any sum of money
secured by any mortgage or lien or otherwise charged upon or payable out of
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land or rent. By sec. 8 of the statute of 15874 the limitation period was
reduced from 20 to 12 years. The corresponding provision in Ontario is
R.8.0. 1914, ch. 75, sec. 24

As the provision just mentioned was confined to an action to recover
money, an additional and explanatory statute—7 Wm. IV,, & 1 Viet,, ch. 28
was passed in England “for the purpose of preserving in the mortgagee the
right to make an entry and bring an ejectment to recover the lands.” Chinnery
v. Evans (1864), 11 H.L.C. 115, at 133. This explanatory statute was super-
seded by sec. 9 of the statute of 1874 (which reduced the limitation period from
20 to 1<

ch. 75, see

The corresponding provision in Ontario is R.8.0. 1914,
as follov

23. Any person entitled to or elaiming under a mortgage of land,
may make an entry or bring an action to recover such land, at any time
within ten ye

re next after the last payment of any part of the prineipal
money or interest secured by such mortgage, although more than ten
vears have elapsed since the time at which the right to make such entry
or bring such action first acerued
A payment under this section must be a payment by a person liable to
pay as mortgagor or his agent, or at least by a person bound or entitled to
make a payment of principal or in*erest for the mortgagor, as was the receiver
in the case of Chinnery v. Evans (1864), 11 H.L.C. 115, A payment of rent
made by a tenant of the mortgaged property to the mortgagee pursuant to a
notice by the mortgagee requiring the rent to be paid to him is not such a
payment. Harlock v. Ashberry (1882), 19 Ch.D. 539, But a payment made

by any person “concerned to answer the debt,” or by a person who under the
mortgage contract is entitled to make a tender, and from whom the mortgagee
is bound to accept a tender, of money for the redemption of the mortgage,
is a sufficient payment A payment by the principal debtor was held
sufficient to create a new starting point as against a surety. Lewin v. Wilson
(1886), 11 App. Cas. 639, at 644, 646. So a payment is sufficient if made by a
person who has become bound to the debtor to pay (e.g., a transferee of the
equity who is bound as between himself and the transferor to pay), notwith-
standing that such transferee has himself transferred the equity to a third
person. Trust and Loan Co. v. Stevenson (1892), 20 A R. (Ont.) 66

4. Forecrosvre Gives New Starming Porxt
In Heath v. Pugh (1881), 6 Q.B.D. 345, 16 R.C. 376, it was held by the
Court of Appeal (Lord Selborne, A.C., Baggallay and Brett, L.JJ.) reversing
the judgment of the Common Pleas Division (Lord Coleridge, C. J., and
Lindley, J.), that the effect of an order of foreclosure absolute obtained by a
legal mortgagee is to vest the ownership of and beneficial title to the mort-
gaged land for the first time in the mortgagee

80 that an action, brought
within 20 years next after the order of foreclosure, by the mortgagee to recover
possession of the land was not barred by the Statutes of Limitations (3 & 4
Wmn. IV, eh. 27 and 1 Viet. ch. 28), although more than 20 years had elapsed
since the legal estate in the land had been conveyed to the mortgagee and
since the last payment of principal or interest secured by the mortgage. This
decision was affirmed by the House of Lords (Earl Cairns, Lord O'Hagan,
Lord Blackburn and Lord Watson) sub nomine Pugh v. Heath (1882), 7 App.
Cas. 235, 16 R.C. 389, and in effect is a decision that since the passing of the
Judicature Aets an action for foreclosure is an action to recover land (but not
ion to recover possession of land: Wood v. Wheaten (1882), 22 Ch.D. 281).

an e

2—36 v.L.R.

17

Annotation.



18

Annotation.

Dominion Law Rerorts [36 D.L.R.

From a theoretical point of view the correctness of the decision in Pugh
v. Heath is open to question, because a suit for foreclosure was, prior to the
Judieature Aets, not a procceding in rem for the purpose of recovering the land
it by the mortgagee (the legal owner

but was merely a suit in personam broug
[
The effect of the Judicature Aets, it is submitted, was merely to confer upon

the purpose of depriving the mortgagor of the equitable right to redeem

one Court the jurisdiction formerly possessed by different Courts and not
to change the character of the rights which might be claimed by suit or action

as Division were therefore logical in holding
ag to the

land which he did not possess before; that the action for possession was the

The Judges of the Common Pl

that the suit for foreclosure did not confer upon the mort any tit

first proceeding brought by the mortgagee to recover the land, and that as it
was not brought within the statutory period, the mortgagee was barred
Practieally, however, the result of such a decision was almost grotesque, as it
would have deprived the mortgagee of the whole benefit of the foreclosure
proceedings which had been brought to a successful conelusion in the vear
immediately preceding that in which the action for possession was commenced
A similar case will not often arise because the mortgagee now has the right
to elaim foreclosure and possession in the same action. Formerly he would
have had to sue in equity for foreclosure and to bring an action at law
for possession although he might have pursued his different remedies

concurrently

5. Disapmries Cravse in Case oF Action 10 REcover Lanp

In the statute of 1833 the general 20-year period of limitation of entry
or action was subjecet to an extension (in favour of a person who was under
disability or some one claiming under him) for a further period of 12 vears
after such person ceased to be under disability or died, whichever of those two

events first happened (s

e, 16), provided that the entry must be made or the
action brought within 40 years of the time when the right first acerued (sec. 17
and that additional time should not be allowed for the disabilities of successive
claimants (see. 18). These provisions were superseded by sees. 3, 5 and 9
of the statute of 1874 (which reduced the additional period allowed for dis
wbility from 10 to 6 years, and reduced the ultimate limitation of 40 yoars to
wrs), and the corresponding provisions in Ontario are R.8.0. 1914
75, sees. 40, 41 and 42, as follows

40. If at the time at which the right of any person to make an entry

or distress, or to bring an action to recover any land or rent, first acerues
18 herein mentioned, such person is under any of the disabilities herein
after mentioned (that is to say) infancy, idiocy, lunacy or unsoundness
of mind, then such person, or the person elaiming through him, notwith
standing that the period of ten years or five years (as the case may be

hereinbefore limited has expired, may make an entry or a distress, or
bring an action, to recover such land or rent at any time within five yvears
next after the time at which the person to whom such right first acerued

ceased to be under any such disability, or died, whichever of those two

events first happened
The corresponding section of the English Act of 1874 (sec. 3) specifies

‘coverture
changed in this respeet by 38 Viet,, ch. 16, Hicks v. Williams (1888), 1
O.R

as one of the disabilities provided for. The Cntario statute wi
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A disability arising after the right has acerued will not prevent the time

LT 796,

from running Murray v. Watkins (1890
11. No entry, distress or action, shall be made or brought by any

person, who, at the time at which his right to make any entry or distress

or to bring an action to recover any land or rent first acerued was under
any of the disabilities hereinbefore mentioned or by any person claiming
through him, but within twenty years next after the time at which such
right first acerued, although the person under disability at such time may
have remained under one or more of such disabilities during the whole
of such twenty years, or although the term of five years from the time
at which he ceased to be under any such disability, or died, may not have
expired
If a person is under one disability when his right first rues and then
falls under another disability before the removal of the first, his right may be
enforeed after the removal of the second, provided it be within the ultimate
limitation of 20 years. Burrows v. Ellison (1871), L.R., 6 Ex. 128
42. Where any person is under any of the disabilities hereinbefore

mentioned, at the time at which his right to make an entry or distress,
or to bring an action to recover any land or rent first accrues, and departs
this life without having ceased to be under any such disability, no time to
make an entry or distress, or to bring an action to recover such land or
rent bevond the period of ten years next after the right of such person to

make an entry or distress, or to bring an action to recover such land or

rent, first acerued or the period of five years next after the time at which
such person died, shall be allowed by reason of any disability of any
other person

6. MorrGacor Our oF PossessioN
See 28 of the statute of 1833 contained a provision specially applicable
to the case of a mortgagor being out of possession. This provision was super-
seded in England by sc
period from 20 to 12 years), and the corresponding provision in Ontario is
R.8.0, 1014, ch. 75, see. 20, as follows

20. Where a mortgagee has obtained the possession or receipt of the

7 of the statute of 1874 (reducing the limitation

profits of any land or the receipt of any rent comprised in his mortgage, the
mortgagor, or any person claiming through him, shall not bring any action
to redeem the mortgage, but within ten years next after the time at
which the mortgagee obtained such possession or receipt, unless in the
meantime an acknowledgment in writing of the title of the mortgagor,
or of his right to redemption, has been given to the mortgagor or to some
person claiming his estate, or to the agent of such mortgagor or person,
signed by the mortgagee, or the person elaiming through him, and in such
case no such action shall be brought, but within ten years next after the
time at which such acknowledgment, or the last of such acknowledgments,
if more than one, was given.

7. Disanmamies CLavse Not APPLICABLE TO SUiT FoR REDEMPTION,

It was held by Jessel, M.R., in Kinsman v. Rouse (1881), 17 Ch.D. 104,
that the time within which a mortgagor might sue for redemption was not
to be extended by reason of his being under any disability. The disabilities
provision (R.S0. 1914, ch. 75, sec. 40, supra) saves the right of any person
“to bring an action to recover any land" if such person is under disability,
but, as Jeasel, M.R., pointed out, an action to redeem is not, properly speaking,

ot i
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“an action to recover land,” and the section evidently refers to cases of
ordinary ownership, where the rightful owner has been dispc 1. Sec.
20 contains no qualification of the rights of the mortgagee against the
mortgagor and there is no reason for extending the disabilities provision to the
case of a mortgagor.

The same result was reached in Forster v. Patterson (1881), 17 Ch.D. 132,
by Bacon, V.C., who laid emphasis on the order in which the sections are

arranged. In the English statute the section relating to actions by a mort-
gagor follows the disabilities section, and Bacon, V.C., considered it clear
that one is not at liberty to read into the special section relating to mortgagors,
a qualification derived from an earlier and more general section. In the
Englis atute (37 & 38 Viet., ch. 57, similar in arrangement to 3 & 4 Wm.
IV, ch ) the matter is made more plain because the disabilities section
begins: “If at the time at which the right of any person to make an entry
or distress, or to bring ion or suit to recover any land or rent, shall have
first acerue aforesaid ' —thus referring back to the earlier sections. The
Upper Canadian statute, 4 W, IV, ch. 1, is similar in arrangement and wording
to the English statute

In C.8.U.C. 1859, ch. 88, gee. 45, the similar expression “‘as hereinbefore
mentioned’’ is used, and in R.8.0. (1877), ch. 108, sec. 43 “as aforesaid,”
but inasmuch as the section relating to actions by mortgagors precedes the
disabilities section, the application of the latter section to the former is not
excluded by the expressions quoted. In R.8.0. (1887), ch. 111, sec. 43, and
R.8.0. (1897), ch 3, the reference is made quite specific by the
expression “‘as in sections 4, 5 and 6 mentioned,” 80 that the application of
the disabilities section to the redemption section is excluded, unless a suit for

33, sec.

redemption ghould be held to be an “action to recover land,” contrary to the
opinion of Jessel, M.R., in Kinsman v. Rouse, supra. In 10 Edw. VIL, ch.
34, sec. 40, and R.8.0. (1914), ch. 75, sec. 40, the more general expression
“as herein mentioned’ is substituted for the specific reference to the earlier
sections, but it was held in the principal case of Smith v. Darling that no change
in meaning was intended

In Faulds v. Harper, a Divisional Court (1883, 2 O.R. 405) held that the
disabilities section (R.8.0. 1877, ch. 108. sec. 43) applied to a suit for redemp-
tion, the case of Hall v. Caldwell, (1861), 7 U.C.L.J., O8. 42, 8 UCL.J,,
0.8, 93, in the Court of Error and Appeal being followed in preference to

Kinsman v. Rouse, supra, and Forster v, Patterson, supra. This decision was,
however, reversed by the Court of Appeal (1884, 9 AR. (Ont.) 537). See
especially the remarks of Patterson, J.A., at pp. 554 ff. with regard to the case
of Hall v. Caldwell, and with regard to the effect of the changes of wording
made in the successive revisions of the statutes. On appeal to the Supreme
Court of Canada the judgment of the Court of Appeal was in turn reversed
(1886, 11 Can. 8.C.R. 639), the decision being based chiefly on the ground that
the action was virtually to impeach a purchase by a trustee for sale and that
therefore the Statute of Limitations had no application. Strong, J., at p. 655,
says:-

“I think it well, however, to add that if I had to choose between the
decisions in Caldwell v. Hall, and those in Kinsman v. Rouse and Forster
v. Patterson, 1 should certainly have agreed with the learned Judges of
the Divisional Court; for the reason that since the two cases in 17 Chan-
cery Division were decided, the House of Lords has held in Pugh v.

36 D.LR.
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Heath, 7 App. Cas. 2
of land.  This being so it follows @ fortiori that a redemption suit is also

that a foreclosure suit is an action for the recovery

an action or suit for the recovery of land.  And it is impossible, without

doing violence to the words of the statute, to hold that the saving of

disabilities does not apply to any action or suit, as well in equity as at law,
for the recovery of land.”

Whether an action for redemption is, or is not, an action to recover land,
the dictum of Strong, J., that the disabilities clauses of the statute apply to a
suit for redemption has been overruled, and the decision of the Court of
Appeal in Faulds v. Harper has been followed in the prineipal case of Smith
v. Darling

8. Narvre or Possession Requinren.

Time will not run against the mortgagor so long as the possession of the
mortgagee may be referred to another title and is not adverse. Thus in
Hyde v. Dallaway (1843), 2 Har
gaged by the tenant for life and remainderman, after having been in possession

528, a person to whom property was mort-

for 6 years without any acknowledgment of the mortgagor's title, purchased
the interest of the tenant for life, and then continued in possession for 20 years,
It was held that such possession was not adverse during the existence of the
life estate so purchased, and that the statute 3 & 4 Wi, IV, ch. 27, see. 28
was not, therefore, a bar to a suit for redemption by the remainderman or
reversioner.  See also Raffety v. King (1836). 1 Keen 601

In Faulds v. Harper (1886), 11 Can, 8.C.R. 63!
had been brought and a deeree had been made for a sale.  The lands were sold

an action for foreclosure

pursuant to the deeree and were purchased by one Harper, who acted for
and in collugion with the mortgagee.  Harper then conveyed to the mortgagee,
who took possession and thenceforth dealt with the lands as ubsolute owner
In an action to redeem it was held that as the mortgagee had been in possession
not as mortgagee, but as purchaser, the Statute of Limitations did not apply.
I'he action was virtually one to impeach a purchase by a trustee for sale, to
which no Statute of Limitations was applicable.  See the cuses cited by Strong,
J., at pp. 647 ff

Similarly if a mortgagee sells under a power of sale according to the terms
of which he is an express trustee of the surplus, the Statutes of Limitation do
not apply to an action by the mortgagor to make the mortgagee account for the
surplus. Banner v. Beveridge (1881), 17 Ch.D. 254; Re Bell, Lake v. Bell
(1886), 34 Ch.D. 462; Biggs v. Freehold Loan and Savings Co. (1899), 26 A.R
Ont.) 232 (a ecase under the Short Forms of Mortgages Aect), reversed on
another point, 1901, 31 Can. 8.C.R. 136.

A security for money lent was expressed in the form of a conveyance
to the lender on trust to sell. He entered into poss ssion and remained in
possession for more than 20 years. His devisees in trust agreed to sell the
mortgaged estate for a sum exceeding the amount owing for principal, interest
and costs, and conveyed it to the purchaser by a deed in which the trust for
sale was recited. It was held that the security was simply a mortgage, that
the Statutes of Limitations applied, that the devisees in trust sold as owners
in fee and that the mortgagors had no right to the surplus of the purchase
money. Re Alison, Johnson v. Mounsey (1879), 11 Ch.D. 284.

If, however, the mortgagee conveys the lands to a purchaser who goes
into possession, the mortgagee may set up the possession of the purchaser
in addition to his own possession, if any, as mortgagee, so as to bar the mort-
gagor's claim, Bright v. MeMurray (1882), 1 O.R. 172,
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The possession required by the statute must be the possession of one
person, or of several persons claiming one from or under another by convey-
ance, will or descent.  Doe d. Carter v. Barnard (1849), 13 Q.B. 945, at 952;
Dedford v. Boulton (1878), 25 Gr. 561

Where the solicitor of a mortgagor paid off the mortgage for his own bene-
fit, but did not take an assignment of the mortgage, it was held that his
possession was the possession of his client and that time did not run against the
client. Ward v. Carttar (1865), L.R. 1 Eq. 29,

If actual possession is once obtained by s
legal right of entry, it need not be maintained continuously for the statutory
period. Kay v. Wilsen (1877), 2 A.R. (Ont.) 133. But possession obtained
by the mortgagee after the lapse of the statutory period does not cause his
title to revive. Court v. Walsh (1882), 1 O.R. 167

The words ** possession or receipt of the profits” in R.8.0. (1914) ch. 75,
sec. 20, supra, seem to include the case of a mortgagee receiving rent from a

mortgagee in assertion of his

tenant in possession; receipt of such rent by a mortgagee for the statutory
period will, it seems, bar the mortgagor's right to redeem. Ward v. Cartlar
(1865), L.R. 1 Eq Markwick v. Hardingham (1880), 15 Ch.D. 339; 19
Halsbury, Laws of England, p. 149, note ()

9. Possession oF Parr oF MoRTGAGED LANDS

The rule which prevailed prior to 3 & 4 Wm. IV, c¢h. 27, that no lapse
of time barred the right of the mortgagor to redeem the whole of the mort-
gaged lands, if he held possession of part (Rakestraw v. Brewer (1728), Sel. Cas
Ch. 55, 2 P. Wms., 511) was abolished by sec. 28 of the statute. Hence it has
been held that where a mortgagee had been in possession of part of the lands
for more than 20 years, the right of the mortgagor to redeem that part was
barred, although he held possession of the remainder of the lands. Kinsman
v. Rouse (1881), 17 Ch.D. 104

On the other hand, if a person has only a partial interest in the equity

of redemption, e.g., as tenant, he has a right to pay the whole mortgage debt
and receive a conveyance of the mortgaged lands, subject to the rights of
redemption of other persons interested in the equity. Martin v. Miles (1884)
50.R. 404, at 416, This principle, that the equity of redemption is an entirety
which eannot be redeemed piecemeal or proportionately, has been held to
apply even where the person redeeming is entitled only to a share in the equity
of redemption and the other persons interested have been barred by the
Statute of Limitations. Faulds v. Harper (1883), 2 O.R. 405, at 411, 11 Can.
8.C.R., at pp. 645, 656,
10. Wrex Tive Becins 1o Ron

R.8.0. (1914), ch. 75, see. 20, supra, provides that where a mortgagee
has obtained possession, the mortgagor shall not bring any action for redemption
“but within 10 years next after the time at which the mortgagee obtained such
possession.””  The opinion has been expressed that the general rule that time
begins to run from the taking of possession is subject to an exception if the
mortgagee takes possession before the mortgage is due. Fisher on Mortgages,
6th ed., sec. 1404, citing Brown v. Cole (1845), 14 Sim, 427, 18 R.C. 116, says:
“Time will not run in the case of a common mortgage until the day of redemp-
tion has arrived; for the mortgagor eannot redeem before that day.”  See also
Wilson v. Walton and Kirkdale Permanent Building Society (1903), 19 Times
L.R. 408. The proposition just quoted must, however, be accepted with
caution. The decision in Brown v. Cole, was to the effect that a mortgagor
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is not entitled to redeem before the expiration of the time limited for payment
of the mortgage debt.  The deduction that the statute will commence to run
only from the same date appears to be based upon the assumption that the
statutory bar ean commence to run only from the time when the right first
arose, whereas the statute provides for the commencement from the time
when the mortgagee obtained possession.  Re Metropolis and Counties Per-
manent Investment Building Society, Galfield's case, [1911] 1 Ch. 698, at T06-7.

11. AckowLEDGMENT OF TiTLE
It has already been pointed out that before the passing of 3 & 4 Wm. IV,
art of the mortgagee

ch. 27, a slight act or admission, even oral, on the
constituted a sufficient acknowledgment of the mortgagor's title so
preserve his right to redeem. That statute, however, required that the
acknowledgment should be in writing signed by the mort » or the person
claiming through him.  See now R.8.0. (1914), ch. 75, see

The statute requires that the acknowledgment should be made fo the
mortgagor or to some person claiming his estate, or to the agent of such
mortgagor or person.  Re Metropolis, etc., Society, Gatfield’s Case, [1911] 1 Ch
698 at 705.

If a mortgagor is a party to an assignment of the mortgage, this may be
a sufficient acknowledgment of his title by the mortgagee. Batchelor v
Middleton, (1848), 6 Hare 75. But a mere recital of the mortgage and an
assignment of it, subject to the equity of redemption, by a deed to which the
mortgagor or a person claiming his estate is not a party is not sufficient. The
assignee is a person claiming, not the mortgagor's estate, but the mortgagee's
estate, Lucas v. Denmison (1843), 13 Sim. 584. See also Markwick v
Hardingham (1880), 15 Ch.D. 339

If a mortgagee has entered into possession, accounts of his receipt of rents
are not sufficient acknowledgment, unless they are signed by him and kept
for or communicated to the mortgagor or his agent. In Baker v. Wellon
(1845), 14 Sim. 426, this question was raised but not decided; see Sugden,
Statutes Relating to Real Property, 2nd ed., 117; Re Alison, Johnson v. Moun-
sey (1879), 11 Ch.D. 284. 19 Halsbury, Laws of England, 151. A letter written
by the mortgagee to the mortgagor intimating that the former is willing to give
an account is a sufficient acknowledgment. Richardson v. Younge (1870),
L.R. 10, Eq. 275, L.R. 6 Ch. 478. But & mere admission by the mortgagee
that he holds under a mortgage title is not sufficient. Thompson v. Bowyer
(1863), 9 Jur. N8, 863

In order that the person to whom an acknowledgment is made should be
the agent of the mortgagor, it is sufficient if he has acted or has been treated
as such by the person making the acknowledgment.  Trulock v. Robey (1841),
12 Sim. 402. Halsbury, op. cit., 151. Cf. Re Metropolis, ete., Society, Gat-
Sield's Case, [1911] 1 Ch. 698, at 705

On the other hand, an acknowledgment by the agent of the mortgagee
not sufficient.  Richardson v. Younge (1871), L.R. 6 Ch. at 450. But the
mortgagee's acknowledgment will bind his lessee. Ball v. Lord Riversdale
(1816), Beatty 550.

It has been said that an acknowledgment given by the mortgagee after
the expiration of the statutory period is sufficient. Stansfield v. Hobson,
1852, 3 De G. M. & G. 620, affirming 16 Beav. 236. The correctness of this
construction of the statute has, however, been questioned. Markwick v.

Hardingham (1880), 15 Ch.D. 339; Sanders v. Sanders (1881), 19 Ch.D. 373,
at 379; Shaw v. Coulter (1905), 11 O.L.R. 630. The words “in the meantime”

to
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in the statute (R.8.0. 1914, ch. 75, see. 20) would seem to exclude an acknow-
ledgment given after the period has expired. Under sec. 14 (relating to the
right to make an entry or distress, or bring an action to recover land or rent),
it has been held that an acknowledgment given after the expiration of the
statutory period is too late. MeDonald v, Melntosh (1857), 8 U.C.R. 385;
Doe d. Perry v. Henderson (1846), 3 U.C.R. 486,

12, ACKNOWLEDGMENT TO OR BY ONE OF SEVERAL PERSONS,

The statute 3 & 4 Wm. IV,, ch. 27, see. 28, contained provisions as to
acknowledgments by one of several mortgagees or to one of several mort-
gagors.  The corresponding provisions in Ontario are R.8.0, (1014), ch. 75,
secs. 21 and 22, as follows: :

21, Where there are more mortgagors than one, or more persons than
one claiming through the mortgagor or mortgagors, such acknowledgment
if given to any of such mortgagors or persons, or his or their agent, shall
be as effectual as if the same had been given to all such mortgagors or
persons

2. Where there ¢

re more mort gagees than one, or more persons than
mortg

s, such

one claiming the estate or interest of the mortgagee

acknowledgment, signed by one or more of such mortgagees or persons,

shall be effectual only as against the person or persons so signing, and the

person or persons claiming any part of the mortgage money or land or
rent by, from, or under him, or them, and any person or persons entitled
to any estate or estates, interest or interests, to take effect after or in defeas-
ance of his or their estate or estates, interest or interests, and shall not
operate to give to the mortgagor or mortgagors a right to redeem the mort-
gage as against the person or persons entitled to any other undivided or
divided part of the money or land or rent; and where such of the mort-
e
divided part of the land or rent comprised in the mortgage or some estate
or interest therein, and not to any ascertained part of the mortgage money,
the mortgagor or mortgagors shall be entitled to redeem the same divided
part of the land or rent on payment, with interest, of the part of the
mortgage money which bears the same proportion to the whole of the
mortgage money as the value of such divided part of the land or rent bears
to the value of the whole of the land or rent comprised in the mortgage.
The provision of see. 22 that the acknowledgment of one of several mort-
gagees “‘shall be effectual only against the party signing the acknowledgment "’
is directed to the case of several mortgagees where an account taken against
one will bind his interest, but not the interest of any other person. The statute
has no application to the ease of a mortgage to several persons jointly as
trustees. In the latter case there must be an acknowledgment by all. Richard-
son v. Younge (1871), L.R. 6 Ch. 47

gees or persons as have given such acknowledgment are entitled to a

13. Acainst Whaom Time Ruxs.

It has been held that the time will run against a person entitled to the
equity of redemption in remainder, although the mortgagee enters into posses-
sion and the statutory period elapses in the lifetime of the tenant for life.
Harrison v. Hollins (1812), 1 8. & St 471.

A prior mortgagee in possession acquires a title against both the mort-
gagor and subsequent mortgagees who are out of possession. Samuel Johnson
& Sons v. Brock, [1907] 2 Ch. 533, ¢f. Wakefield and Barnsley Union Bank v.

¢ 916] 1 Ch. 452.
Yok, 1918/ Ch. 453 JouN DELATRE FALCONBRIDGE.
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DOMINION OF CANADA INVESTMENT AND DEBENTURE CO. v.
CARSTENS AND BREDT

Saskatchewan Supreme Court, Lamont, Brown, Elwood and McKay, JJ.
July 14, 1817

MortGAGE ( § TTT—48)—LIABILITY OF TRANSFEREE—IMPLIED COVENANT.
The implied covenant under sec. 63 of the Land Titles Act (Sask.),
of a transferee of land subject to & mortgage, so long as he remains the
registered owner, to answer for the mortgage debts, is only applicable
where the whole of the mortgaged estate, not merely a portion of it,
has been transferred.
[Montreal Trust Co. v. Boggs, 25 D.L.R. 432, followed.]

ArPEAL as to costs only, brought by leave of the trial Judge,
in an action on an implied covenant in a mortgage under sec. 63
of the Land Titles Act.  Reversed.

J. E. Doerr, for appellant; D. H. Laird, K.C',, for respondent.

The judgment of the Court was delivered by

Lamont, J.:—Prior to December 24, 1913, Hugo Carstens and
Paul M. Bredt were the registered owners of lots 15 to 18 in
block 281, Regina. On that date they mortgaged said lots to
the plaintiff company, to secure the repayment of $30,000 and
interest. The principal of the mortgage money was payable
January 1, 1917, On April 30, 1914, Carstens and Bredt executed
a transfer of said lots to themselves and their co-defendants in
this action in the following interests: Hugo Carstens, five-six-
teenths; Paul M. Bredt, two-sixteenths; Annie Erena Miller,
four-sixteenths; Walter Gelhorn, five-sixteenths. A certificate of
title of the said lots was issued to the four defendants in the
said interests, subject to the plaintiffs’ mortgage. The mort-
gage not being paid, the plaintiffs, on July 23, 1915, commenced
an action on their mortgage for $2,765.35, being the interest
thereon overdue, and they claimed judgment against Carstens
and Bredt on their covenant to pay contained in the mortgage,
and against all the defendants by virtue of the implied covenant
contained in the said transfer as set out in sec. 63 of the Land
Titles Aet. To this action the defendant Gelhorn filed a defence.
Subsequently, the plaintiff company learned that, by an agree-
ment in writing bearing date May 2, 1914, the defendants had
agreed, one with the others, to become liable in respect of the
plaintiffs’ mortgage to the extent of their respective interests in
said lots. Thereupon the plaintiffs amended their statement of
claim by adding an alternative claim against each of the defend-
ants, limited to an amount corresponding to his interest in the
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land. They also asked for sale and foreclosure, in case default
was made in payment.

Before the action came on for trial, Mr. A, L. Gordon, who
had a second mortgage on the same lots, had procured a final
order of foreclosure under his mortgage, and had obtained a
certificate of title of the said lots in his own name, subject to the
plaintiffs’ mortgage, and the defendants were no longer the regis-
tered owners of the land.

As sec. 63 of the Land Titles Aet provides that the covenant
implied on the part of a transferee in a transfer of land subject
to a mortgage, in so far as the mortgagee is concerned, should
continue only so long as the transferee remains the registered
owner, the plaintiffs evidently came to the conclusion that they
could not succeed against Gelhorn, as he was now no longer regis-
tered owner of any portion of the mortgaged property. At the
trial they discontinued the action in so far as they claimed per-
sonal judgment against Gelhorn, but asked for an order for sale
This Gelhorn did not oppose, but asked for his costs of the action
The trial Judge gave the following judgment:

As the whole estate of the mortgagors was transferred to defendants |
think they were liable under implied covenant.  Plaintiff will have costs u)
to time defendants’ title foreclosed. Judgment against Carstens and Bredt
and order for sale after four months

From that disposition of the costs, Gelhorn now appeals to
this Court.

With great deference, I am of opinion that it cannot be said
that the whole estate of the mortgagors had been transferred,

Prior to the transfer, the mortgagors Carstens and Bredt eacl
owned an undivided one-half interest in the lots.  After the trans
fer, Carstens had still a five-sixteenths and Bredt a two-sixteenths
interest.

In Fredericks v. North-West Thresher Co., 3 S.L.R. 280 at 285
my brother Newlands, in speaking of the transfer of a home-
stead when there was an execution registered against the trans-
feror, said:

Up to the time of the transfer of this property to the plaintiff it was exempt
from seizure. There was no time prior to the transfer when the executior
could attach, and after the transfer it ceased to be the debtor's property
80 that the execution never did attach

This, I take it, is a clear holding that the passing of the property
in the homestead from the transferor and the vesting of it in the
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purchaser are simultaneous acts I may say one and the same
act. A transfer can only divest the transferor of an interest by
vesting that interest in someone else.  When, therefore, as here,
Carstens and Bredt (who each had eight-sixteenths of the property)
transfer five-sixteenths and two-sixteenths respectively to them-
selves, there is no moment of time when these respective interests
are not vested in them. In other words, although by the trans-
fer they purport to convey these respective interests to them-
selves, they were never for a moment divested of these interests.
In form they conveyed to themselves and others; in substance
they conveyed certain shares and retained in themselves the
remainder. I am, therefore, of opinion that it cannot be said
that the whole estate of the mortgagors passed under the trans-
fer. There was no passing of the property in the interests retained
by them.

This brings us to the question, does sec. 63 of the Land Titles
Act apply where the registered owner of mortgaged premises
transfers a part only of his interest?

This question came squarely before me in Montreal Trust Co.
v. Boggs, 25 D.L.R. 432, and I there held that the section applied
only where there had been a complete parting with all his interest
on the part of the transferor. Nothing was presented in argu-
ment to cause me to alter the view 1 there expressed. The im-
plied covenant is that the transferee will pay the mortgage money
and interest—not that he will pay a part thereof proportionate
to his registered interest—but that he will pay the entire amount
due under the mortgage. 1 cannot see anything in the language
of the section to support the argument that the covenant implied
is that the transferee will pay a portion only of the mortgage
monies and interest.  If such had been the intention of the legis-
lature, I would have expected it to say so, and to have made
provision as to how the proportionate amount to be paid by the
transferee would be arrived at.

As Beck, J., asks in Great West Lumber Co. v. Murrin & Gray,
32 D.L.R. 485 at 496 :—

Is the portion to be based upon the proportion of quantity or value of the
proportion purchased?

In that case the same learned Judge also said:—

An implied contract is one which the law raises on the ground that in

equity and justice the obligation ought to subsist : Moses v. Macferlan, 2 Burr.
1005; Leake, 6th ed., p. 42
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Can it be said that equity or justice require a purchaser of
an interest in mortgaged property to pay the whole of the mort-
gage monies and interest? Take, for instance, the facts of the
Boggs case, 25 D.L.R. 432. There Boggs had mortgaged a quarter-
section for $150,000. He then sub-divided the quarter and sold
a five-fourteenth interest. The principle governing the liability
of the transferee of an undivided interest, in my opinion, must
be the same as that applicable to the transferee of an individual
portion of the property. Suppose in that case a purchaser had
purchased an individual lot valued at $100, and obtained a

certificate of title therefor, subject to the mortgage, is it reason-

able to suppose that the legislature intended to saddle the pur-
chaser, through the implied covenant, with the payment of the
whole mortgage, 7.e., $150,000? Neither justice nor equity re-
quire that he should do so. Yet that would be the legal right of
the mortgagee if the section applied on the sale of a portion of
the mortgaged property. To my mind, it is equity to compel
a transferee to pay the entire mortgage money only where he
has purchased the whole of the mortgaged property, and where
as between himself and his transferor—he should, in good con-
sclence, pay it.

A consideration of the state of the law prior to the enactment
throws light, in my opinion, upon the intention of the legislature
Prior to the statutory provision, when a mortgagor conveyed his
land subject to a mortgage there was an implied obligation on
the part of the purchaser to indemnify the mortgagor against
the mortgage debt, but, as there was no privity of contract
between the purchaser and the mortgagee, the latter could not
sue the purchaser direct unless he obtained from the mortgagor
an assignment of his right of indemnity. If he obtained that
assignment, he could sue the purchaser: Malone v. Campbell,
28 Can. 8.C.R. 228, But it was always open to a purchaser to
shew that by express agreement he was not to indemnify the
mortgagor: British Columbia Loan Co. v. Tear (1893), 23 O.R
667.

The statute gives the mortgagee the right, so long as the
transferor remains the registered owner, of suing him direct, with-
out the necessity of obtaining an assignment of the mortgagor's
right of indemnity.

As, in my opinion, the implied covenant is only applicabl¢
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where, as between the transferor and the transferee, the trans-
feree assumes the whole of the mortgaged indebtedness, which,
in this case, he did not do, the plaintiffs did not have a good
cause of action against Gelhorn when they issued their writ; in
which case, upon discontinuing the action, Geihorn became en-
titled to his costs.

The appeal, in my opinion, should be allowed.  Appeal allowed.

DEISLER v. U.S. FIDELITY & GUARANTY Co.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin and Galliher,
JJ.A. June 29, 1917,

1. AssigNMENT (§ 1T—20)—EqQuitaBLE—CROSE IN AcTION—RIGHT TO SUE—
An assignment of a legal chose in action, arising out of tort, made
while litigation is proceeding, and not under the Laws Declaratory Act
(B.C.), operates as an equitable assignment, and the action thereon can
only be continued in the name of the assignor,
[See annotation, 10 D.L.R. 277.]

2. Contracts (§ 11 D—152)—BoNp—*'To0 PAY ALL DAMAGES""—INTEREST—
Cosrs,

A stipulation in a bond “to pay all damages” as may be awarded
in an action applies also to an award of interest, but not to costs where
the bond is not of indemnity. (Martin, J., contra.)

ArpeAL by defendant from the judgment of Murphy, J., in
an action on a bond. Varied.

L. G. McPhillips, K.C., for appellants.

Joseph Martin, K.C., for respondents.

MacponaLp, C.J.A.:—The action was brought upon a bond
entered into to secure the damages which might be recovered in
an action, at the date of the bond, pending between the present
plaintiff and the Spruce Creek Power Co. Ltd. and others for tres-
pass upon a mineral claim. The tort complained of in that action
arose independently of contract, and the sum recoverable for
damages, if a chose in action at all, was a legal chose in action,
and not assignable at law unless under the provisions of the Laws
Declaratory Act, and as the provisions of the Act were not com-
plied with, the assignment made by the plaintiff of the right of
action after the date of the said bond, but before trial, if effective
at all, could only be so by reason of the doctrines of equity.

The principal complaint in this appeal turns upon the said
alleged assignment. The appellant’s submission is that the plain-
tiff before judgment in that action assigned all his interest in the
said mineral claim and in the result of the action to one Callaghan,
and therefore has no status to bring this action against the defend-
ants on the bond.
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Assuming then that the right to damages for said trespass was
a legal chose in action, as I think it was, and holding as I do that
it was not assignable at common law, the assignment could operate,
if at all, only as an equitable assignment. If an equitable assign-

ssignee could only be brought

ment, then action upon it by the
in the name of the assignor, or if the action was pending, as was the
case in question, it could only be continued in the name of the
assignor. Therefore 1 think the objection to the status of the
plaintiff to recover in that action and to sue on the bond in this
action has not been successfully attacked.

The suggestion of fraud in not disclosing the alleged or at-
tempted assignment may be dismissed. There is no evidence of
design to suppress the fact, nor does it in my opinion make the
slightest difference whether the fact was disclosed or not, holding
as I do that the action was properly continued in the name of the
plaintiff, and did not affect the legal rights of the plaintiff to carry
that action to completion, and to pursue the defendants in this
action upon the bond. Whether plaintiff shall hold the moneys
recovered for his own use or that of Callaghan does not concern
the defendant.

A further ground of appeal was put forward before us by the
submission that the bond only stipulated for the payment of
damages recovered in said action, whereas the judgment appealed
from gives the plaintiff damages, interest and costs. The words
of the bond are “shall pay all such damages as may be awarded
to the above-named plaintiff,” namely, the plaintiff in that action,
and in this. The damages awarded were $14,490. Judgment was
entered on April 30, 1914, in the former action; and in this action
judgment is given for the said sum of $14,490, interest at the
legal rate from the date of the entry of that judgment to the date
of the writ herein, and’ costs of the first action.

I think the judgment is right as to the damages and interest.
I entertain some doubt with respect to the costs. We have not
been referred to any cases which assist me on this point. There
are many cases in the books dealing with the right of a party to
include costs in his judgment under contracts of indemnity, but
I think they are distinguishable from this case. This is not an
indemnity contract. It is an agreement by defendants to pay to
plaintiff the damages recovered and is not, in any sense, an in-
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demnity bond. The defendants agreed to pay the damages re-
covered in that action and nothing more. At the time the bond
was executed the action was pending, and if it had been intended
to secure the payment of costs also, one would expect that such a
term would have been included in the bond. As to the interest,
the law not the contract gives that from the entry of judgment.

The judgment below should be varied. On the main question
the appeal fails, but on the minor question it succeeds. There are
two events, and the costs should be taxed accordingly.

MartiN, J.A.—It is conceded that in general, in bonds of
this deseription, the word “damages’ would cover the costs of an
action (vide, e.g., O'Loughlin v. Fogarty (1842), 5 Ir. L.R. 54, 63)
but it is submitted that in this case it should in the circumstances
be given a more restricted meaning. The condition of the obliga-
tion is to “pay all such damages as may be awarded to the above-
named plaintiff in the said action, and it is recited that the bond
was given upon the application of the plaintiff for an interim in-
junction until the trial of this action” when it was ordered that
the defendant (Spruce Creek Power Co.) should “give security
to the amount of $25000 . . . to cover all damages that
may be recovered against the defendants or any of them in the
abovementioned action,” 1 find myself unable to take the view
that because the security was ordered at that time and in that
language there should be any restriction of the usual scope of the
terms employed; the defendant company evidently considered it
of importance to be able to prevent the granting of the injunc-
tion, otherwise it would not have given the security, and I have
no doubt that it and the present defendant company contemplated
the payment of any judgment debt, interest and costs— that
might be obtained against the Spruce Creek Co.

As to the objection that the judgment should not have been
obtained by the plaintiff because during the course of the litiga-
tion he assigned both his interest in the subject matter, the Sun-
flower Mineral claim, and in the action, to one Callaghan, I do
not think it is open to the present defendant company to raise
that objection, at least in the absence of any fraud. The bond is
conditioned to “pay all such damages as may be awarded” and
by the judgment which still stands as a valid one certain con-
templated damages have in fact been recovered by and awarded
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to Deisler but have not been paid. The ease of Luning v. Milton
(1890), 7 T.L.R. 12, is clearly distinguishable—there, the object
contemplated by the surety was the defence of the action, leave
being given for that purpose, but that defence was never heard,
the trial being frustrated by an interlocutory order for final judg-
ment, made in default of further security being given. We were
referred to the remarks of Cottenham, L.C., and Lord Campbell
in Fulham v. M'Carthy (1848), 1 H.L.C, 703, 717, 722, 9 E.R.937,
upon misjoinder, and dismissal of bills in equity therefor, and
for lack of interest, but there is nothing in them to indicate that
such an objection would be entertained after judgment, the Lord
Chancellor saying (p. 719) that the misjoinder, “whether taken
advantage of at an earlier stage or not, may be taken advantag
of at the" hearing.

In the absence of any authority cited to the contrary I am of
opinion that the judgment for which the bond was given cannot
now be attacked in this way, and therefore the appeal should b

dismissed.
GaLuiner, J.A.:—1 agree with the Chief Justice in dismissing
the appeal. Judgment varied.

SWEINSSON v. CHARLESWOOD.
Manitoba Court of A ppeal, Perdue, Cameron and Haggart, JJ.A. July 19,1917

1. ARBITRATION (§ T11-—15)—SUMMARY ENFORCEMENT OF AWARD.
An award on an arbitration under sec. 634 of the Municipal Act
(Man.) is enforeeable summarily, by motion, as a judgment of the Court
under see. 15 of the Arbitration Aet (Man.).
2. Arrean (§ VII 1—385)—REVIEW OF DISCRETION—AWARD—SUMMARY EN-
FORCEMENT
An nnrmp«-r exercise of discretion by a Judge to summarily enforce
an award is reviewable on appeal.
[Annotation in 3 D.L.R. 778, referred to.]

ArreaL from the judgment of Metealfe, J., dismissing an
application under see. 14 of the Arbitration Act to enforee an
award on an arbitration under the Municipal Act, in respect of
damages caused to the claimant by the diversion of water. Re-
versed.

F. Heap, for appellant, claimant.

H. Phillips, K.C., and A. E. Moore, for respondent muni-
cipality.

Peroug, J. A.:—Prior to the motion in question, the muni-
cipality moved under sec. 13 (3) of the Arbitration Act to set
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aside the award on various grounds. That motion was heard
hefore Mathers, C'. J., and dismissed on the ground that it had
been made too late, but leave was given to the municipality to
make a substantive motion for an extension of time. The motion
to extend the time came on for hearing before Mathers, C'. J., and
was dismissed. See report of case, Re Sweinsson and Mun. of

Charleswood, 31 D.L.R. 203. The claimant then applied to enforee

the award. The motion was heard before Metealfe, who

refused it, and the present appeal is brought from the order
dismissing the application.

The above sub-sec. 3 requires that all applications, otherwise
than by way of appeal to the Court of Appeal, to set aside an
award on a submission, shall be by motion to a Judge in Court.
By sec. 33 of the Arbitration Aect, such provisions of the Act as
may be applied to provisions for the settlement of matters by
arbitration contained in any statute of the provinee shall be so
applied. Whether the present arbitration was brought under
sec. 634 or sec. 684 of the Municipal Aect, I think the provisions
of the Arbitration Aet apply as regards both the setting aside of
an award and the enforcing of it. The claimant in the first
instance brought an action to recover damages against the muni-
cipality in respect of the injury in question. The municipality
demurred on the ground that under see. 634 the claim should be
determined by arbitration in the manner set forth in sees. 692 to
710 of the Municipal Act. The claimant thereupon discontinued
his action and proceeded to arbitrate under the above sections.
The by-law passed by the municipality appointing an arbitrator
on its behalf to determine the amount of compensation, if any, to
be paid to the claimant, in respect of the claim in question, the
notice given to the claimant of such appointment, the appoint-
ment by the claimant of his arbitrator, and the appointment by
these two arbitrators of an additional arbitrator to act with them,
all being in writing, taken together, constitute a submission under
the Arbitration Act: see sec. 2. The provisions for settling dis-
putes by arbitration contained in secs. 692-710 of the Municipal
Act apply equally to sees. 634 and 684: see sec. 694, Sec. 684
has been in the Act for many years, while sec. 634 was introduced
by 9 Edw. VIL, ch. 35, sec. 16, and is much more recent. In passing
the latter section the legislature explicitly made the arbitration

3—36 p.L.R.

SWEINSSON
v
CHARLES-
WOOoD.

Perdue, J.A




Dominion Law Rerorts.

[36 D.L.R. 36 D.LR.|

provisions of the Municipal Act applicable to it.

They were
{ C.A always applicable to sec. 684,

garded the ¢
pretation of .
 — By sec. 15 (3) of the Arbitration Act (R.S.M. 1913, ch. 9), of the questi
- it is enacted that -
CHArvES- R
WOOD All matters in support of or in objection to the award, which might for-
merly have been raised or brought forward in any action, suit, motion or pro-
ceeding at law or in equity in reference to the award, may be raised and brought

He does not
respect, 1 thi

Perdue, J.A the question:

forward upon the hearing of the motion him on the n

. But the right to bring an action on the award has not been It is urge
taken away by the Aect. judgment of

An action is still the proper mode of procedure where the submission is by discretion of

parol, or where the award ascertains only the amount to be paid and not the
liability in law to pay, or where the validity of the award or the right to pro-
ceed upon it is so doubtful that leave to enforee it under the Act cannot be that an appe
obtained. (Russell, 9th ed., p. 322.)

by the Court

direction m:

The trial Judge refused the motion to enforce the award as a sections, Tl
judgment of the Court only on the ground that the present is a order under
doubtful case. The grounds upon which he regards it as doubtful enforce the
he states as follows: “I am uncertain as to the effect of sec. 634 venience of &
of the Municipal Act and I have some doubt as to whether such The objectio
arbitration comes within the meaning of the Arbitration Act. for the mun
See interpretation ‘Submission’.” Court. The

With great respect, it appears to me that the grounds stated whose conch
are not sufficient to justify the refusal of the motion. A Judge the Judge w!
hearing the motion is in as good a position to interpret provisions trial of an a
of the statutes referred to as he would be if he were presiding at length before
the trial of an action on the award, and his decision rendered upon nection with
the motion is subject to appeal in the same manner as a judgment do not propo
pronounced at the trial of the action: see sec. 22. The oppor- tion and inci
tunity of appealing to a Court of error, if an action was brought, award, and,
was a main consideration in inducing the Court to refuse a summary judgment in
application to enforce or set aside an award in a difficult case, and | award fail, ¢
to leave the question to be dealt with in an action: Stalworth v. precluded fre

! Inns, 13 M & W. 466, 469 (153 E.R. 194).  Under the Arbitration that itisan

made it.
No doubt
interfere in 1

Act a motion may be made to a Judge in Court to set aside or
| enforce the award and on that motion he may deal with all matters

in support of or in objection to an award in the same manner as
if he were trying an action on the award: sec. 15 (3). The first
two grounds for refusing to deal with the award on a motion, set
out in the above passage from Russell, do not apply in the present
cage, and the Judge acted upon the third ground only. He re-
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garded the case as a doubtful one, because it involved the inter-
pretation of a section in the Municipal Act and the consideration
of the question whether the Arbitration Act applied in this case.
He does not intimate that it is otherwise doubtful. With great
respect, I think the Judge should have dealt with and disposed of
the questions to which he refers, all of which were directly before
him on the motion.

It is urged that the refusal of an order to make the award a
judgment of the Court of King's Bench was a matter within the
discretion of the Judge and that it should not be interfered with
by the Court of Appeal. Sec. 22 of the Arbitration Act declares
that an appeal shall lie to the Court of Appeal from any order or
direction made pursuant to the provisions of the preceding
sections, The discretion to be exercised in making or refusing the
order under sec. 14 is a judicial one and the party applying to
enforce the award should not be put to the expense and incon-
venience of an action unless there are sound reasons for so doing.
The objections to the validity of the award were stated by counsel
for the municipality upon this appeal and argued before this
Court. They have been dealt with by my brother Cameron, with
whose conclusions I concur. They were argued as fully before
the Judge who heard the motion as they could be argued at the
trial of an action, and they have again been discussed at great
length before this Court. The expenses already incurred in con-
nection with this arbitration are little short of scandalous, and 1
do not propose, if it can be avoided, to further prolong the litiga-
tion and increase the expenses by the costs of an action on the

award, and, probably, by the costs of another appeal from the

judgment in such action. I think that all the objections to the
award fail, and that the only question is whether this Court is
precluded from reversing the order appealed from on the ground
that it is a matter wholly within the discretion of the Judge who
made it.

No doubt, the general rule is, that a Court of Appeal will not
interfere in matters of discretion, but it has the power and will
interfere where the interests of justice require it: Davy v. Garrett,
7 Ch. D. 473. 1In that case the Court of Appeal ordered a state-
ment of claim to be struck out, as embarrassing, although a motion
for that purpose had been refused by the Court below.
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In Jarmain v. Chatterton, 20 Ch. D. 493, the Court of Appeal
over-ruled the decision of a single Judge who had refused to
commit the defendant for contempt of Court, where the defendant
had committed a breach of an order.

In Crowther v. Elgood, 34 Ch. D. 691, it was held that where a
Judge has a discretion, the Court of Appeal ought not to review
his exercise of that discretion, unless he has manifestly proceeded
on a wrong ground or on an erroneous principle.

Thus, where a Judge made an order under Order xxxvi, r.
26, that the issues in an action should be tried without a jury, on
the ground that no sufficient reason had been shown for its being
tried by a jury, his decision was over-ruled by the Court of Appeal
because he had not exercised his diseretion in accordance with
the rule: Re Martin, 20 Ch. D, 365.

In Wallingford v. Mutual Society, 5 App. Cas. 685, it was held
that where a question arose on orders and rules under the Judica-
ture Act, in matters where Courts or Judges are to exercise a
discretion, the House of Lords would be unwilling to disturb the
orders made, unless for strong substantial reasons; but the prin-
ciple on which such orders ought to be made, may furnish those
reasons. For further cases on the subject I would refer to the
useful summary in 3 D.L.R. 778 et seq.

Even if we regard the powers conferred upon a Judge by sec.
14 of the Act as discretionary, the discretion was not, I think,
exercised upon a right principle. The intention of secs. 14 and
15 was to provide a summary method of enforcing awards and,
at the same time, to give the party opposing the motion the right
to take any objection to the award which he might formerly have
raised in an action or suit on the award.

I think the intention of the Act is that, where all the necessary
material is before the Court, the Judge should deal with the
application on the merits and not decline to do so because the
motion involves the consideration of a legal question, such as the
construction of certain statutory provisions. As I have already
pointed out, these provisions could be dealt with as readily and

effectively upon the motion as upon the trial of an action, and
with the same rights of appeal in case either party is dissatisfied.

Whatever may be urged as to the discretionary nature of the
power given by sec. 14, an appeal against an order made under

36 D.LR

that secti
Arbitratic
heen held
Court fro
order on ¢
\rbitratio
Arbitratio
appeal she
that obje
which is t
P al sh
ettled by
cither to t

Judge mas

I thinl
that the a
Beneh, 1
the motior

CamMER
was forme
ruary, 191
the constri
then in As
as formed.
and still o1
not 4’Ulli|ll(

by Charles
It is alleg
the natura
which the
lands, caus

Sweinss
the Munie
have been
action the
defence, se
done pursw
damages, if

in an arbit




6 D.L.R.

f Appeal
fused to
efendant

where a
0 review

roceeded

IXXVI, T.
jury, on
its being
f Appeal
we with

vas held
Judica-
ercise a
furb the
he prin-
sh those
t to the

by see.
[ think,
14 and
ds and,
he right
‘ly have

cessary
ith the
use the
1 as the
already
ily and
m, and
aisfied.
» of the
: under

|
%

36 D.LR.| DominioNn Law Rerorts.

that section is given by see. 22. Under sec. 12 of the English
Arbitration Act, 1889, which corresponds to our see. 14, it has
heen held by the Court of Appeal that an appeal lies to that
Court from the decision of a Judge, either refusing or granting an
order on an applieation to enforce an award; Re Colman & Watson
Lrbitration, [1908] 1 K.B. 47. In Re Frere & Staveley Taylor &e.
\rbitration, [1905] 1 K.B. 366

appeal should be to the Divisional Court and effect was given to

the objection was taken that the

that objection by the Court of Appeal. It does not concern us
which is the proper appellate court in England before which the
appeal should be heard. The main thing is that it has been
settled by decisions of the Court of Appeal that there is an appeal
cither to that Court or to a Divisional Court from the order of a
Judge made on a motion to enforee the award.

I think the appeal should be allowed and an order be made
that the award be entered as a judgment of the Court of King's
Beneh.  The municipality should be ordered to pay the costs of
the motion before Metealfe, J., and of this appeal.

Cameron, J.A.:—The Rural Municipality of Charleswood
was formed out of a part of the Rur, Mun. of Assiniboia in Feb-
ruary, 1913. In 1912 the Mun. of Assiniboia had commenced
the construetion of a ditch on the west side of lot 31, which was
then in Assiniboia but was afterwards in Charleswood when and
as formed. The claimant Sweinsson, a market gardener, owned,
and still owns, certain lands adjoining this ditch. The work was
not completed by Assiniboia, but was continued in 1913 and 1914
by Charleswood, from the point where Assiniboia left it unfinished.
It is alleged that the construction of the ditch interfered with
the natural flow of the water, which accumulated in the diteh, to
which there was no outlet, and overflowed on the claimant’s
lands, causing damage.

Sweinsson commenced on October 12, 1914, an action against
the Municipality of Charleswood to recover damages alleged to
have been oceasioned by the construction of the ditch. To this
action the municipality filed, January 15, 1915, a statement of
defence, setting up, amongst other defences, that the work was
done pursuant to sec. 634 of the Municipal Act; claiming that the
damages, if any, suffered by the plaintiff, ought to be determined
in an arbitration as prescribed by said section, and not otherwise,
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and asserting that the action was not mainainable, and that the
said section was a bar thereto. Thereupon the action was dis-
continued.

Subsequently the claimant filed an affidavit pursuant to said
sec. 634, setting forth the nature of the damages sustained and
the amount claimed by him therefor. Afterwards, on April 12,
1915, he appointed A. Parker his arbitrator under the section
The municipality passed a by-law on April 20, 1915, reciting the
above affidavit, and the appointment of Parker under the Muni-
cipal Aect, in, and by which by-law, pursuant to the statute,
George T. Chapman was nominated as its arbitrator “to deter-
mine the amount of compensation, if any, to be paid to Gudman
Sweinsson”’ for damages alleged to have been suffered by reason
of the construction of the said ditch. On the same day the muni-
cipality gave notice in writing of this appointment. Subsequently
Parker and Chapman duly appointed W. 8. Stevenson third
arbitrator.

The 3 arbitrators, so appointed, took evidence at great length,
and the award in question was made December 23, 1913, and

published January 27, 1916. The recital in the award states
that it was made unanimously, but in fact it was signed by
Stevenson and Parker only. The amount awarded was $1,110
On June 2, 1916, a notice of motion was served, returnable
before a Judge in Chambers, to make the award a judgment and
order of the Court of King's Bench. Subsequently, another
notice of motion, dated June 21, 1916, to the same effect, under
, 1916.
At the time of the return of the last mentioned notice of

the Arbitration Act, was served, returnable June &

motion, a notice of motion on behalf of the Municipality of
Charleswood to set aside the award was given, which came on for
hearing July 13, 1916. This application was then dismissed as
being made too late, under sec, 13 (3) of the Arbitration Act

Subsequently, pursuant to leave reserved, a motion was made

to extend the time for appeal, and this was also dismissed on the
ground set forth by Mathers, C.J., in Re Sweinsson v. Charleswood,
31 D.L.R. 203, that the mistake of a solicitor was not a “special
circumstance”’ under sub-sec. 3 aforesaid.

The motion to make the award a judgment and order of the
Court was finally heard by Metealfe, J., who, on February 1,
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1917, made an order dismissing the application, holding that the
claimant’s proper remedy was by action. It is from this order
that this appeal is taken.

The main question discussed before us was whether or not the
proceedings by arbitration are confined merely to ascertaining
the amount of the compensation, leaving the liability of the
municipality to pay to be determined thereafter by action,

In England it has been held that, under the provisions of the
Public Health Act of 1875, 38 & 39 Viet. ch. 55 (substantially the
same as those of the Lands Clauses Consolidation Act 1845), the
proper course to be pursued by a person claiming damage as a
result of work done thereunder, must be by arbitration, and then
by action on the award. In Brierley Hills Local Board v, Pearsall
(1884), 9 App. Cas. 595, Lord Selborne says (p. 601) that under
the Lands Clauses Act the company cannot say the arbitrator
has no right to go into the questions of which he is the proper
judge, because the company denies the right,—
and, on the other hand, that the company will not be prejudiced if it has good,
legal ground for denying all liability beeause the award will not be conclusive

an action may be brought upon it, and if it turns out that the law is in
favour of the company, the company will have the benefit of it

There are numerous decisions of the English Courts to the
like effect, to many of which we were referred.

This decision was cited in Clemons v. St. Andrews (1896), 11
Man. L.R. 111, by Killam, J. The action there was under sec.
192 of the Assessment Act, R.S.M. 1892, ch. 101, providing for
the indemnification of an owner whose lands have been sold for
taxes when there are no taxes due, and requiring the amount to
he settled by agreement, or, in default of agreement, by arbitration.
It was held that the proper course was to have the compensation
assessed, and then proceed upon the award of the arbitrators,
and that no action could be brought until the amount of the in-
demnity had been fixed by agreement or arbitration. The
statutory provisions there in question are manifestly different
from that now before us.

In Re Northern Counties and Vancouver City, 8 B.C.R. 338, it
was held by Irving, J., that the right to compensation for damage
to land injuriously affected by exercise of the powers of the city,
cannot be determined by arbitrators appointed under sec. 133 of
the Vancouver Incorporation Aet, 1900, as their jurisdiction is
limited to the finding of the amount of compensation.

SWEINSSON

CHARLES-
Woon

Cameron, J.A




Dominion Law Rerorts

[36 D.L.R. 36 D.L.

MAN, I'he arbitrators having determined that amount, it would then become
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taining an agreement for making the submission a rule of Court,
and in cases under sec. 684 the legality of the award and its
merits also shall be considered; and the Court may ecall for addi-
tional evidence, and may increase the amount awarded or other-
wise modify the award, as shall seem just. This is a reproduction
of the sec. 385 of the Ontario Act before Osler, J., in the Colquhoun
case. 1 find no difficulty in holding that this case comes under
sec. 684, with which see. 634 must be read as supplementing its
provisions. As a matter of fact see,

34 came into our Municipal
Act at a much later date than sec. 684,

See. 33 of the Arbitration Aet, R.S.M. 1913, ch. 9, provides:

Nothing in this Act shall be taken to repeal or affeet any provisions relating
to the settlement of any matters by arbitration contained in any statute of
this provinee in foree on Nov 1, 1912, but subject thereto such of the provi
ions of this Act as may be applied in addition to or supplementary to the
provisions of any such statute shall be so applied

Clearly this makes the provisions of the Arbitration Aect appli-
cable to awards under the Municipal Act, to the extent that such
provisions do not expressly conflict with those set out in the latter
Act.  That the Arbitration Act does so apply was held by Mathers,
()., in this cas

e; and in this ease also, as already noted, the
municipality adopted its provisions in secking to set aside the
award, In Re Horseshoe Quarry Co., 2 O.W.N. 373, the Divisional
Court held that the Ontario Arbitration Act applied to the
Dominion Railway Act, so as to confer jurisdiction to entertain
an application (o enforce an award,

The term “sul nission’ is defined in sec. 2 of the Arbitration
Act as a written agreement to submit present or future differences
to arbitration, and, by sec. 3, it is to have the same effect in all
respects as if it had been made a rule of Court. This section, is,
apparently, even more inclusive than the sec. 385 of the Ontario
Municipal Act referred to by Osler, J., in Re Colquhoun and Berlin,
supra. There is here a sufficient agreement in writing to submit
to arbitration on the by-law, and the appointments of the arbitra-
tors all of which are in writing.

I'here seems no reason to doubt that, under the Municipal Act, the by-law,
i appointments in writing by the parties of the arbitrators constitute a
submission to arbitration by consent.

Per Street, J., in Re Toronto Leader Lane, 13 P.R. (Ont.) 166, 169.
By sec. 4 (h) of the Arbitration Act, an award is final and binding
subject to secs. 13 and 22.  Under sec. 13 (3) all applications

SWEINSSON

Cuanies-
Woon.

A

Cameron



e

NWEINSSON

(

CHARLES-
WOOD

umeron, J.A

Dominion Law Rerorts. [36 D.L.R.

other than by appeal to set aside an award shall be by motion to a
Judge in Chambers to be made within the prescribed time. Under
see. 22, which clearly applies, an appeal shall lie to the Court of
Appeal from any award in the same manner, and subject to the
same rules as an appeal from any rule, order, decision or judgment,
rendered, given or pronounced by a single Judge of the Court of
King's Bench, and upon such appeal the Court may reverse, alter,
or vary the award.

The provision of sec. 706 that the Court shall consider the
legality of the award as well as its merits, seems to indicate beyond
question that the legislature intended that the arbitrators are
to have power to deal with questions of legal liability.

We have, therefore, provisions in the Arbitration Aect, under
which (1) an application can be made to set aside the award, such
application to be made within six weeks, or such further time as
may be given, and (2) an application may be made to enter the
award as a judgment of the Court, and enforced accordingly.
And, by sec.5 (3) of the Arbitration Act,all matters in support of
or in objection to the award, which might have formerly been
raised in an action or otherwise at law or in equity, may be raised
on such applications. In addition thereto, there is the appeal
from the award given by sec. 22 of the same Act, and that given
by sec. 706 of the Municipal Act. Upon considering the wide
powers of appeal and revision so given to the Courts, there is at
once apparent the broad distinetion between the legislation
affecting this case, and that in England, to be found in the Lands
Clauses Act and similar statutes, which have been dealt with by
the English Courts. It is a distinetion foreibly pointed out by
Osler, J., in the Colquhoun case between the legislation in Ontario
and that in England, and which has been still further accentuated
in our legislation. This distinction and the reasoning of Osler, J.
were not called to the attention of Irving, J., in the Vancouver
case. I am of opinion that it was not the intention of the legisla-
ture that the claimant should be driven to take an action to enfore«
the award, but that he is entitled to follow the summary procedure
indicated by the Arbitration Act, unless there is shown substantial
reason for refusing to allow him to do so.

In Russell on Awards, 9th ed. p. 322, it is stated that “An
award might be enforced as of right by action but that
now, under see. 12 of the Arbitration Act, 1889, an award may be enforeed as a
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although the right to bring an action is not thereby taken
away The necessity for an action no longer exists to the same extent as

judgment or orde

formerly, but an action is still the proper mode of procedure where the
submission is by parol, or where the award ascertaing only the amount and
not the liability in law to pay, or where the validity of the award or the
right to proceed upon it is so doubtful that leave to enforee it under the
above seetion eannot be obtained

Now the submission in this case is, as we have seen, not by
parol but in writing and the award fixes not only the amount but
also the liability as is plain from a perusal of the document. As
to the validity of the award itself there are several suggestions
made as to matters that might affect it, such as that the award
purports on the face of it to be unamimous while it is in fact signed
by two arbitrators only; that it is uncertain in its terms in not
clearly fixing the liability to pay on the Municipality of Charles-
wood; that it gives, as against Charleswood, which was formed
about the end of February, 1913, damages incurred in the year
1913; that the arbitrators exceeded their jurisdiction in considering
matters coming within sec. 471 of the Municipal Act; that the
arbitrators adjudicated upon the question of benefit to the
claimant, and that there was not a proper view taken of the work.

It would be absurd if a mere mis-recital in the award, such as
that complained of here, were to vitiate the award, and there is
direct authority to the contrary. Redman on Arbitration, p. 164,
citing White v. Sharp, 12 M. & W. 712 (152 E.R. 1385). It
requires some ingenuity to introduce uncertainty into the award,
as is apparent on perusing it throughout; when it seems plain
enough. There is no question that it fixes the municipality with
liability, and “an order to pay pursuant to an award will be made
though there be no direction in the award to pay.” See Redman,
p. 296; Baker v. Cotterill, 7 D. & L. 20; Bowen v, Bowen, 31 L.J.Q.B.
193. It is impossible, for climatic reasons, to hold that part of
the damage could, by any possibility, have occurred during that
portion of the year 1913 prior to the formation of the Municipality
of Charleswood. As for see. 471 of the Municipal Aect it clearly
deals with a wholly different matter from that before the arbitra-
tors under sec. 634. As to the fact that arbitrators considered
the benefit of the work to the claimant, they had the authority
of see. 684, which, in my opinion, applies. See Knock v. Metro-
politan Ry. Co., L.R. 4 C.P. 131. It would be singular if the
municipality could object on this ground, which was obviously in
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its interest. The objection that there was not a proper view
falls when the facts are explained. All these matters seem to me
unimportant. There is in them no substantial question to be
decided, to use the language of Willes, J., in Re Newbold and
Metropolitan Ry. Co., 14 C.B.N.S. 405 (143 E.R. 503), and I see
no reason whatever for thinking effect could be given to them at
any stage.

With all respect to the Judge, whose order is here appealed
from, I must say that the meaning of see. 634 does not seem to
present any great difficulty. It provides that the ecompensation
thereunder is to be fixed by arbitration under sees. 692 to 700,
and that no action is to be commenced against the municipality
until it has had a reasonable time to pay or to take steps to have
the compensation fixed under those sections. It is incumbent
upon us here to deal with the construction and meaning of this
section and the other enactments referred to affecting the pro-
cedure and the rights and liabilities in this matter. The questions
so arising can be disposed of now as well as if they were postponed
to a trial, and it does appear to e that to refuse to make an order
to make the award a rule of Court on the ground of any apparent
confliet or uncertainty in the statutory provisions is not such an
exercise of judicial diseretion as that with which Courts of Appeal
refuse as a rule to interfere.

The material before us was closely serutinized with the object
of showing misconduct on the part of the arbitrators in connection
with the preparation of the award, and in having it put in proper
legal form. For this purpose the services of the solicitor for the
claimant were called into requisition. It was not alleged or shown
that there was any actual wrong doing, but the fact was dwelt on
as throwing suspicion on the transaction. But I can see nothing
to justify any belief that there could have been any improper
influence exercised. It is all a matter of mere suggestion. In
any event, such an objection as this is one that should be taken
on motion to set aside the award. Hals. 1, 474, Such a motion
was made and failed as already stated.

We were also invited to consider evidence which it is alleged
went to show that the claimant was himself responsible for the
damage to his own land by having a culvert constructed connecting
with the ditch in question. But this is a matter which was before
the arbitrators who were in the best position to deal with it.
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Evidently they considered the real cause of the overflow was the

improper and defective construction of the diteh
conclusion.

a reasonable

In this case the municipality moved to set aside the award
and failed in its application. It moved to extend the time for
that purpose and failed to obtain the extension. It could have
appealed, but did not do so. On the application to set aside or
on the appeal, everything could have been set up by way of objec-
tion that could be set up by way of defence to an action on the
.Laward.  Moreover, an action commenced by the claimant was
discontinued on the municipality setting up sec. 634 as a defence,
and as constituting a bar to the action.

I concur in the judgment of Perdue, J., in this matter, which
I have read. I think we must set aside the order appealed from,
and grant the application to make the award a judgment or order
of the Court. 1 am gratified to arrive at this conclusion, as it is
certainly high time that an end should be put to this prolonged
and costly litigation. The appellant must have the costs of this

appeal and of the Court below. Appeal allowed.

BURNETT v. HUTCHINS CAR ROOFING Co.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington,
Duff and Anglin, JJ. February 19, 1917.

ArreaL (§ 1T A—35)—From ExCHEQUER COURT—PATENT—AMOUNT IN CON-
TROVERSY,

A judgment of the Exchequer Court overruling an objection to its
jurisdiction in a patent controversy is appealable to the Supreme Court
of Canada; the “amount in controv to entertain the appeal under
sec. 82 of the Exchequer Court Aet (R.S.C. 1906, ch. 140) may be estab-
lished from the value of the patent right.

Morion to quash an appeal from the judgment of the Ex-
chequer Court in favour of the plaintiffs (respondents).

Conflicting applications for a patent were filed with the Patent
Office by the parties. The defendant started proceedings for
arbitration under sec. 20 of the Patent Act and the plaintiffs took
action in the Exchequer Court.

To the said action defendant pleaded, inter alia, want of juris-
diction which plea was overruled and judgment was given on
the merits for the plaintiffs. Defendant appealed and plaintiffs
moved to quash on the grounds that the exercise of the power
conferred on the Court below by sec. 23 (a) was only in sub-
stitution of that given to arbitrators by the Patent Act, and the
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judgment of the Court was final and not susceptible of appeal
Just as that of the arbitrators would be; that the appeal to the
Supreme Court allowed by the Exchequer Court Act lies only in
cases where a sum of money is demanded; and that it was not
shewn that the sum of $500 was in controversy and no leave to
appeal had been obtained. As to the last ground the Court held
that affidavits filed established the value of the patent in dispute
at more than $500.

R.C.H. Cassels, for the motion; McMaster, K.C., contra.

Frrzeatrick, C.J.:

Two grounds are presented by Mr.
Cassels in support of his motion to quash the above appeal for
want of jurisdiction. The first one, as I understand it, is that
this Court has no jurisdiction because the Exchequer Court has
exclusive jurisdiction without appeal. Sec. 20 of the Patents Act,
R.S.C. 1906, ch. 69, in cases of conflicting applications for patents
provides that the matter in dispute shall be submitted to arbitra-
tion and no provision is made for an appeal. This section of the
Act comes from the R.S.C. 1886, ch. 61, see. 19. The present
Exchequer Court Act came into force in 1887 (50 & 51 Viet.,
ch. 16) and by a later amendment in 54 & 55 Viet,, ch. 26, juris-
diction is conferred on the Court in all cases of conflicting applica-
tions for any patent of invention.

The contention of Mr. Cassels is that the Exchequer Court
has at most concurrent jurisdiction but without appeal as in the
case of an application made under see. 20, Patent Act. He then
urges that the Court is curia designata.

Sec. 82 of the Exchequer Court Act, R.8.C. ch. 140, provides
for an appeal to the Supreme Court by any party dissatisfied with
any final judgment of the Exchequer Court where the amount in
controversy exceeds $500. In other words, this provides for a
review by the Supreme Court of all decisions of the Exchequer
Court whatever may be the grounds of such decisions and I see
no distinction between the case where the Exchequer Court as-
sumes jurisdiction where it has none, and the case where the Ex-
chequer Court has erred in its appreciation of any matter of law
or fact.

The point has come up before this Court where the Court
below has denied its own jurisdiction and a party dissatisfied with
such judgment has appealed to the Supreme Court to reverse this
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view of the Court below and to declare that such lower Court had
jurisdiction. In the case of Ste. Cunégonde v. Gougeon, 25 Can.
S.C.R. 78, an appeal had been taken from the Superior Court to
the Court of Queen’s Bench, and the plaintiff moved to have this
appeal quashed for want of jurisdiction, and his motion was
granted.  The municipality then appealed to the Supreme Court
of Canada whereupon plaintifi moved in this Court to have the
appeal quashed on the ground that there was no judgment of the
Court of Queen’s Bench and therefore no appeal lay to the Supreme
Court. Sir Henry Strong, who gave the judgment of the Supreme
Court, there says that as the Court of Queen's Bench properly
refused to entertain jurisdiction, it followed that no appeal would
lie to the Supreme Court. It is clear therefore that this Court
quashed the appeal because it was of the opinion that the Court
of Queen's Bench was correct in holding that it had no jurisdiction
and therefore the merits of the appeal could not be considered by
the Supreme Court.

In the case of Beck v. Valin, 40 Can, S.C.R. 523, there was an
appeal to this Court from a judgment of the Court of Appeal for
Ontario, affirming a judgment of the Divisional Court which
sustained the refusal of a Judge in chambers to issue a writ of
mandamus. In that case Idington, J., says:—

I'he right to assert an appeal against a Court asserting jurisdiction where
it has none, is a very common case and I have not the slightest doubt of the
right to appeal on the converse ground of failure to assert jurisdiction

In Hull Electric Co. v. Clement, 41 Can. S.C.R. 419, a motion
was made to affirm the jurisdiction of the Supreme Court to enter-
tain an appeal from the judgment of the King's Bench, which
quashed an appeal from the judgment of the Superior Court on
the ground that the appeal was incompetent and that it (Court
of King's Bench) had no jurisdiction to hear such an appeal. The
motion therefore to the Supreme Court raised the question whether
this Court could review a judgment of the Court of King's Bench
where the latter Court had held it had no jurisdiction. The Court
in that case disposed of the appeal by reviewing the propriety of
the judgment of the Court of King's Bench in holding it was with-
out jurisdiction. The Chief Justice, concluding his judgment, said
there :—

I would follow City of Ste. Cunégonde v. Gougeon et al., 256 Can. 8.C.R. 78,
where it was held that the Court of Queen’s Bench having properly declined to
exercise jurisdiction, no appeal lies to this Court.
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In short, my view is that under the general power of appeal
given from a lower Court to the Supreme Court, if the Court
below has quashed an appeal to itself on the ground that it has no
Jurisdiction and the party dissatisfied with this judgment appeals
to the Supreme Court, this Court, on a motion to quash, may
affirm the judgment below by granting the order. If the Court
below holds it has jurisdiction and proceeds to dispose of the case
on its merits, this Court has jurisdiction to review on appeal the
decision below and if it is of opinion that the Court below was
without jurisdiction, it can so determine without considering any-
thing with respect to the merits of the case.

I am, therefore, of opinion that there is an appeal from a judg-
ment rendered in a patent case where the Court exercises the juris-
diction conferred by sec. 23. The appeal is given by sec. 82 “to
any party to any action, suit, cause, matter or other judicial pro-
ceeding.”” These words are broad enough to cover a case of con-
flicting applications for a patent of invention like this.

The other ground presented by Mr. Cassels is that the amount
involved was not shewn to be over $500.

The practice is well settled that in patent cases the value of
the patent can be established by affidavit and where the appellant
neglects to have this shewn in chambers, he may be penalized by
way of costs. This was done in the case of Dreschel v. Auer Light
Co., 28 Can. 8.C.R. 268.

I am, therefore, of the opinion that the motion to quash should
be refused, but without costs.

Davies, J.:—Two objections were raised on this motion to our
Jurisdiction to hear this appeal from the Exchequer Court and, in
my opinion, they must both fail.

The judgment of the Exchequer Court proceeds on the ground
that jurisdiction to hear and determine the action was vested in
that Court. Whether such jurisdiction exists or not can morc
properly be decided when the merits of the appeal come to be con-
sidered. Certainly an appeal lies to this Court from any judg
ment of the Exchequer Court otherwise appealable under the stat-
ute which Court has either improperly assumed jurisdiction or,
improperly, expressly decided that such jurisdiction exists.

On the second point, I am of opinion that sec. 82 of the Ex-
chequer Court Act gives a right of appeal to this Court in cases
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such as the present. The words of the section “sum or value”
clearly indicate that an appeal lies as well from a judgment in an
action brought to recover a sum of money as from one brought to
establish a elaim to property or rights. In the latter cases the
“yalue” of such property or rights claimed and in controversy
may be established by affidavits and need not necessarily appear
in the record.

I would dismiss the motion with costs,

IpinGTON, J.:—I think the motion to quash the appeal herein
should be dismissed with costs,

Duwr, J.:—This is a motion to quash an appeal from a judg-
ment delivered by the Judge of the Exchequer Court dismissing
an action brought by one of two applicants for a patent. Steps
had been taken by one of the applicants to have the controversy
determined by resort to the procedure provided by sec. 20 of the
Patent Act, when an action was brought by the other applicant in
the Exchequer Court under sec. 23a of the Exchequer Court Act,
Among other pleas the defendants (the appellaits) denied the
jurisdiction of the Exchequer Court to deal with a controversy in
respect of which the procedure preseribed by see. 20 of the Patent
Act is available. The application to the Judge of the Exchequer
Court to dismiss the action as brought without jurisdiction was
at the suggestion of the Judge turned into an application for a
stay of proceedings and this application was eventually dismissed.
At the trial judgment was given in favour of the plaintiff,

The first objection which is now raised is that the jurisdiction
of the Exchequer Court in cases of conflicting applications for
patents is an exclusive jurisdiction; this is to say, that a judgment
of the Exchequer Court given in exercise of this jurisdiction is not
appealable.

I do not find it necessary for the purposes of the present motion
to consider whether or not in respect of some matters the judg-
ment of the Judge of the Exchequer Court in an action such as
that out of which this appeal arises is final in the sense of being
non-appealable; that is a question which may be much more con-
veniently dealt with when the appe:
merits,

comes on for hearing on the
It is sufficient to say in regard to the matter I am now
considering that the appellants having denied the jurisdiction of
the Exchequer Court to entertain the action and the Judge of the

4—36 p.L.R.
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chequer Court with respect to various matters enumerated in
sections 19 to 24, provided that it is only in respect of matters
mentioned in sec. 83 that an appeal lies to this Court as of right.
There is no doubt that the exceptional class of cases intended to
be deseribed by the clause “actual amount . . . or value of
£500" is co-extensive with the class of cases deseribed in the
words of sec. 82, “in which the actual amount in controversy
exceeds $500,” and by this legislative interpretation supplied by
sec. 83 all doubt and difficulty are removed.

Sinee writing the above I have considered the point and have
concluded that there is no solid reason for holding that a judg-
ment pronounced in an action brought under sec. 23a is excluded
from the operation of sec. 82.

The motion to quash should be dismissed with costs.

AnGLIN, J.:—] am of the opinion that in exercising the juris-
diction conferred by sec. 23a of the Exchequer Court Act, the
Exchequer Court acts not as a mere locum tenens or substitute for
the arbitrators under sec. 20 of the Patent Act, but in the dis-
charge of its ordinary curial funetions and that a proceeding under
sec. 23a is a judicial proceeding in which its judgment is appeal-
able to this Court under secs. 82 ef seq. of the Exchequer Court
Act. Mr. Cassels’ forceful argument failed to raise any doubt
in my mind on this point.

I am equally clearly of the opinion that the fact that the Judge
of the Exchequer Court affirmed his own jurisdiction to deal with
the matter in controversy, which was challenged, far from casting
doubt on the appealability of his judgment only serves to make
it more certain.

As to the value of the matter in controversy the affidavits
and the agreement in evidence sufficiently establish that it exceeds
the requisite $500.

A construction of sec. 83 which would confine the right of
appeal to proceedings in which there is an actual pecuniary de-
mand before the Court, thus excluding most important cases in
which the right asserted or the matter in controversy, though not
presented in the form of a claim to recover money, far exceeds in
value $500 would, in my opinion, be too narrow and would frus-
trate the purpose of Parliament. Sec. 83 is not happily phrased.
“Amount in controversy” is, no doubt, an ill-chosen expression
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caleulated to lend colour to the contention of the respondent

But the use of the words by which it is followed, *“sum or value,’

makes it reasonably certain that it is not intended to restrict the
ight

right of appeal to cases in which the controversy is as to the r

to recover a sum of money. If so, the addition of the words “or

value” would be meaningless.
I would dismiss the motion. Motion dismissed.

PUGH v. KNOTT.

Alberta Supreme Court, Harvey, C.J., Stuart, Beck and Walsh, JJ
June 19, 1917

SreciFic PERFORMANCE (§ 1 E—35)—DousrruL mitLe—Cavear—REMovar
Where a vendor within a reasonable time removes a eaveat against
the title founded on an agreement imposing burdens on the land he is
entitled to specifie performance of the agreement of sale
|Greer v. Clarke, D.L.R. 699, 9 ALR. 533, followed;
Land Co. v. Jackson, 33 D.L.R. 764, referred to.)

Universal

ArreaL by defendant from the judgment of Simmons, J.,
without a jury, in favour of plaintiff, with costs, in an action by
a vendor against a purchaser for specific performance. Affirmed

C. F. Adams, for appellant.

Clarke, Carson & Macleod, for respondent.

The judgment of the Court was delivered by

Beck, J.:—Two grounds of defence were set up; (1) misrepre-
sentation and (2) repudiation on the ground of partial absence of
title. Onmly the second ground was argued before us.

By agreement dated March 23, 1910, the Alberta Railway and
Irrigation Co. agreed to sell and the Imperial Development Co.
agreed to purchase the land in question along with a considerable
quantity of other land.

This agreement contained the following restriction to the
description of the land:—

Subject to the exceptions, reservations, provisos and conditions expressed
or to be expressed in the original grant thereof from the Crown and also
excepting and reserving therefrom all mines and minerals within, upon or
under the said land and the right to use and occupy so much of the said land
and the surface thereof as the vendors or their assigns may consider necessary
for the purpose of effectually working and removing the same and excepting
also any portion of said land taken for roads, irrigation works, or public
purposes; also excepting and reserving thereout right of way 100 feet wide to
be used by the vendors or their assigns for the purpose of irrigation canals or
works; said right of way, if taken, to be paid for by the vendors or their
assigns in accordance with the value of land and any improvements upon
same, said privilege to be exercised by the vendors or their assigns within ten
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vears from the date of this agreement, and subject to the proviso endor
on the back hereof

The endorsed proviso was as follows

But, subject to the proviso that the water channels of Kipp or Etzikom
Coulees and of Verdigris Coulee as the same are respectively shewn on plans
on file in the Department of the Interior at Ottawa shall be deemed to be
rivers within the meaning of see. 7 of the Irrigation Act and no exclusive or
other property or interest shall vest in the grantee or purchaser with respect
to any stresm or other body of water in any such coulee or the land forming
the bed or shore thereof, and to the further proviso that the Alberta Railway
wnd Trrigation Co., its suceessors and assigns shall not be liable for any dam-
we whatsoever caused by the passage of water through or down or the over-
fle iz of water from any portion of said coulees or either of them; subject
\lso to a reservation in favour of the Alberta Railway and Irrigation Co

its successors and assigns to, at all times, use any portion of said coulees or
cither of them traversing the land herein deseribed for the passage of water
from their canal system free from any interruption or interference on the part

of the grantee or any person claiming through or under him

By agreement dated April 20, 1910, the Imperial Development
Co. agreed to sell and the defendant agreed to purchase the land
in question in this action,

Subjeet to the reservations, limitations, provisos and conditions expressed
in the original grant from the Crown and reserving all mines, minerals, coal or
valuable stones on or under the said land

This agreement also contained the following clause:

I'he said purchaser hereby aceepts the vendor's title to the said land
and the terms of its contract with the railway company
there being nowhere, however, in the agreement any other
reference to a railway company.

By agreement dated May 28, 1910, the Imperial Development
Co. assigned to one Dalziel the money owing to the company by
Knott under his agreement to purchase and the lands therein
mentioned.

By agreement dated June 9, 1910, Dalziel made a similar
assignment to Pugh and this agreement was followed by another
dated March 20, 1911, whereby the Imperial Development Co.
assigned to Pugh all its rights under the agreement with the rail-
way company and Pugh became personally responsible for the
unpaid portion of the purchase money.

By agreement dated September 1, 1915, Pugh covenanted
with the railway company as follows:

Ihat the water channels of Kipp or Etzikom Coulees and of Verdigris as

the same are respectively shewn on plans on file in the Department of the
Interior at Ottawa shall be deemed to be rivers within the meaning of sec. 7

of the Irrigation Act and no exclusive or other property or interest shall vest
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in the purchaser with respect to any stream or other body of water in any sucl
coulee or the land forming the bed or shore thereof

That the company, its successors and assigns shall not be liable for an
damage whatsoever
overflowing of water f

ised by the passage of water through or down or the

ym any portion of said eoulees or either of them

And that the company, its successors and assigns shall have full power at al
times to use any portion of said coulees or either of them traversing the land
herein deseribed for the sage of water from their eanal system free from an
interruption or interference on the part of the purchaser or any person clain

ing through or under him

On or about September 20, 1915, the railway company filed o
caveat founded upon the last mentioned agreement; the title to
the land then being, as was stated in the caveat in the name of
one Naismith, admittedly a bare trustee for the railway company

The action was commenced on October 22, 1915.

The statement of defence was filed on or about November 13
1915. Among other defences set up was one to the effect that the
plaintiff was not ready, willing or able to give title to the lands
but that the plaintifi’s title, such as it was, was not such as the
defendant was bound to accept because (amongst other things
the plaintiff’s title was subject to a caveat in favour of the Alberta
Railway and Irrigation Co. founded on an agreement containing
very vexatious and onerous clauses which the plaintiff cannot
remove.

We are concerned only in the objection to the plaintiff’s title
arising out of the agreement upon which the caveat is founded.

That agreement purported to impose burdens on the land
relating (a) to the channels of certain named coulees; (b) the over-
flow of waters from those coulees; (¢) the free use of those coulees
for the passage of water for irrigation purposes.

It is said on the plaintiff-vendor’s behalf that the fact is that
these burdens, imposed as they were by the original agreement
between the Alberta Railway and Irrigation Co. and the Imperial
Development Co., which comprised a considerable quantity of
other land, would affect the land in question in this action, if at
all, only to a very inconsiderable degree and this seems to be the
case; and consequently had this objection to the title not been
removed as it eventually was it would probably have come within

the equitable rules entitling the vendor to specific performance
with an abatement of purchase money.

In addition to this it is, in effect, also said that the plaintifi-
vendor supposed that the defendant-purchaser was by the terms
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of his agreement of purchase of April 20, 1917, whereby he expressly
accepted “the terms of its (his vendor’s) agreement with the rail-
way company "’ bound to aceept the title subject to the incum-
brance sought to be maintained by the contract on which the
caveat was founded—the terms in this respect of these two agree-
ments being in effect the same.

There seems some ground for saying that the defendant was
for this reason so bound; but it is unnecessary to decide whether
this is so or not, because the plaintiff obtained the removal of the
caveat altogether and the plaintifi having acted in good faith
throughout the principle applied by this Court in its recent
decision in Greer v. Clarke, 27 D.L.R. 699,9 A.L.R. 535, is, I think,
undoubtedly, applicable here.

In that case, the purchaser, having discovered that the vendor
was not the owner of a comparatively small portion of the land,
assumed to repudiate the contract on that ground; the vendor
who had not previously known of his want of title in this respect
promptly acquired title and the Court held that he was entitled
to specific performance.

The Court, in so holding, followed the case of Chamberlain v.
Lee, 10 Sim. 444, 59 E.R. 687. That decision does not stand alone;
the question is dealt with in Fry on Specific Performance, 5th ed.,
pp. 664 et seq., where that case and others are referred to.

The decision in Greer v. Clarke, supra, is entirely consistent
with the other decisions of this Court noted in Universal Land
See. Co. v. Jackson, 33 D.L.R. 764, where exceptions are suggested.
The principle is that where there is substantial compliance and
the comparatively small defect in complete compliance has arisen
without bad faith the Court will permit its being compensated for,
or—what is better—where it can be done, by complete compliance
within a reasonable time.

Here the vendor offered what is better than compensation,
namely, literal fulfilment. It seems (0 me that the principle
ought to be applied with caution where a vendor asks specific
performance with compensation; but applied liberally where,
within a reasonable time, he actually removes a defect of which,
or of whose materiality, he was not aware when entering into the
agreement to sell.

The objection to the plaintifi’s title was removed by the with-
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drawal of the caveat altogether. This was done before the trial
Judge gave his decision, thus perfecting the plaintifi’s title.

I think for the reasons indicated that the judgment appealed
from is right and, therefore, that the appeal should be dismissed

with costs, Appeal dismissed.

JOHNSON v. HALIFAX ELECTRIC TRAMWAY Co.

Nova Scotia Supreme Court, Graham, C.J., and Longley, Harris and
Chisholm, JJ. April 28, 1917
STREET RALLWAYS (§ 11T B—25)—NeGLiGENCE—RES 1P8A LOQUITUR—JERKS
AND JOLTS
A jerk or jolt of a street car while receiving passengers, resulting in
a passenger being thrown off and injured while attempting to board
the car, is primd facie proof, without more, that the aceident was caused
by the negligence of the railway company, to which the principle of
res ipsa loquitur applies

|See Imperial Tobacco Co. v. Hart (N.8.), 36 D.L.R. 63.]

ArreaL from the judgment of Russell, J., in favour of plaintiff
in an action to recover damages for injuries sustained by plaintiff
owing to the sudden starting or lurching ahead of one of the
defendant company’s cars while plaintiff was in the act of stepping
on board of the car, which had stopped at one of the usual stop-
ping places for the purpose of letting off and taking on passengers
Affirmed.

H. Mellish, K.C., for appellant; C. J. Burchell, K.C., for re-
spondent.

Granam, C.J.—The trial Judge in his judgment says:

The plaintiff, an elderly lady, was boarding the car of the defendant com-
pany at the corner of South Park St. and Vietoria Road, going south. A
passenger had alighted and plaintiff had her left foot on the lower step and
her left hand holding the bar or rail at the rear of the car. As she was lifting
her right foot to the second step the car jolted, bringing her to her knees and
spraining her ankle or foot, as she supposed. In fact the fibia was broken
near the lower end and she was 3 months under treatment. She has not
completely recovered the use of her limb. Her husband says that she still
limps and she complains that she suffers a dull pain and eannot wall: into the
city and back without feeling the effects of the injury, although the accident
oceurred in the winter of 1913-14.  The plaintiff made no complaint for about
6 months after the event, and the company are handicapped in their defence
not knowing what conduetor or driver was on the car. But there can be no
doubt of the genuineness of the grievance and 1 fear there is none as to the
permanence of the effects. The defendant company could make no defence
under the circumstances and the only thing that could be said for them was
that it had not been shewn how the accident occurred. But it is clear law
that if a barrel should fall from a loft on the head of a passenger along the
street no further evidence is necessary to maintain the case of the plaintiff
Byrne v. Boadle (1863), 2 H. & C. 722. Sir Frederick Pollock (Torts, p.
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109) refers to this case as applicable to the permanent occupier of property,
but there is no reason why it should be restricted in such a manner, and it
ould be very unscientific jurisprudence that would apply a different
principle to such a case as the present

Then he refers to \nunmlunu from W gmore on Evidence, and
a Massachusetts case and continues:

It is clearly laid down that the fact of the accident is some evidence of
negligence to go to the jury. In the absence of any evidenee to the contrary
the result seems inevitable, vet it is suggested that the jury may still find as
they see fit. I have no hesitation in finding for the plaintif

I refer to these extracts mainly for the purpose of shewing the
impression made on the Judge's mind as to the defendant not
calling witnesses. And I agree with him in thinking that it was in
good faith that they attempted to discover who the motorman
and the conductor, at the time, were in order to obtain their
testimony and could not do so. It would have been wise to have
put on a witness to prove this as matters have turned out. But
I cannot think (because counsel must have been concerned in it)
that they brought up persons for this woman to identify knowing
they were not the motorman and conductor on that oceasion.
I am satisfied with the Judge’s finding on that matter; and there-
fore, that they, defendants, were not withholding witnesses who
were available to make the matter clear.

In Byrne v. Boadle, 2 H, & C. 722, in which a barrel of flour
fell from a window in defendant’s shop on the plaintiff, walking
by, on a public street, it is clear that the defendants had witnesses
whom they could have called and did not do so. There was in
fact a non-suit.

Polloek, C.B., said, p. 723

I'he presumption is that the defendant’s servants were engaged in re-

moving the defendant’s flour; if they were not, it was competent to the de-
fendant to prove it

And Bramwell, B., p. 726, says:
Looking at the matter in a reasonable way, it comes to this: an injury is
done to the plaintiff who has no means of knowing whether it was the result of

negligence; the defendant, who knows how it was caused, does not think fit
to tell the jury

And in the judgment Pollock, C.B., says, p. 728:—

It is the duty of persons who keep barrels in a warchouse to take care
that they do not roll out, and I think that such a case would, beyond all
doubt, afford primd facie evidence of negligence. A barrel could not roll
out of a warehouse without some negligence, and to say that a plaintiff who
15 injured by it must call witnesses from the warehouse to prove negligence
Seems 1o me preposterous

Jonnson

Havipax
Erecrric
TravMway
Co.

Graham, CJ



e =

N

S atRn e

- cine

Jonxson

1
Havrax
ELBcTRIC
TrAMWAY
Co

Graham, CJ

Dominion Law Rerorts, 36 D.L.R.

And in Secott v. London Etc. Docks Co., 3 H. & C. 596, where
bags of sugar fell from a warehouse on the plaintiff the majority
of the Court held, p. 601:

There must be reasonable evidence of negligence. But where the thing
is shewn to be under the management of the defendant or his servants, and the
aceident is such as, in the ordinary course of things, does not happen, if those
who have the management use proper care, it affords reasonable evidence
in the absence of explanation by the defendants, that the accident arose from
want of care.

Now, must the defendants explain when they had not the
means of explanation, and there is an inference to be drawn against
them if they do not? I think not.

Lord Chelmsford, sitting in the Judicial Committee, in Moffat
v. Bateman (1869), 6 Moore P.C. (N.8.) 369, (16 E.R. 765) (a case
of the defendant carrying the plaintiff, his gardener, in a vehicle
which by the kingbolt breaking and the horses thereupon bolting
and the carriage being overturned) says, after referring to the
case of Scott v. London Docks, 3 H. & C. 600, upon which the judg-
ment appealed from was founded, p. 380:—

Undoubtedly in that case there was the strongest primd facie presumption
of negligence, because it is not in the ordinary course of things that loaded
bags should fall out of a warehouse on a person below. But this case is very
different iere is nothing more usual than for accidents to happen in driving
without any want of care or skill on the part of the driver and, therefore, no
primd facie presumption of negligence having been raised, their Lordships
think it was necessary for the plaintiff in the case (the respondent) to give
affirmative evidence of there being gross negligence on the part of the appel
lant oceasioning the accident

Now the breaking of the kingbolt was just as unusual as any-
thing which happened here, but he did not seize hold of that

matter to apply the phrase res ipsa loquitur.

The case before us is nearer to that one than to the loaded
barrel and bags cases falling from windows. I also refer to Wing
v. London General Omnibus Co.,[1909] 2 K.B. 652, at 658, 662, 664,

But taking the evidence of the plaintiff herself in this case as
it is, is it not the duty of the company to her about to become a
passenger, to have the tram car so securely braked that it will not
“lurch forward” or “jolt” at the time she is boarding it? My
doubt is about that. There is no testimony that this cannot be

done so securely as to prevent movement.
I cannot say that this was a mere accident.
In my opinion, without doubt, I think the appeal should be

dismissed and with costs.

36 D.L.
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LoxaGLey, J.:—With doubt 1 concur in the same opinion.

Hagris, J.:—The Judge in his decision says, that, as no com-
plaint was made by the plaintiff for 6 months after the event, the
defendants were handicapped in their defence, not knowing what
conductor or driver was on the car.

The plaintifi’s counsel puts his case on the ground that the
plaintiff was invited to enter a standing or stationary car and that
it is unusual for standing cars to suddenly lurch forward and that
proof of this unusual occurrence established a primd facie case of
negligence and threw the burden on the defendant to explain the
oceurrence.

He relied upon Scott v. London Docks Co., 3 H. & C. 596, at
601, and similar cases. (See judgment of Graham, C.J.)

Fletcher Moulton, L.J., in Wing v. London General Omnibus
Co., [1909] 2 K.B. at 652, 663, said:

Without attempting to lay down any exhaustive classifics

ion of the cases
in which the principle of res ipsa loguitur applies, it may generally be said that
the principle only applies when the direct cause of the accident and so
much of the surrounding circumstances as was essential to its occurrence
were within the sole control and management of the defendants or their
servants 8o that it is not unfair to attribute to them a primd facie responsi-
bility for what happened

This principle laid down in Scott v. London Docks Co. is well
established. The difficulty is in applying the facts. The cases
which seem to be more nearly like this, so far as the facts are
concerned, are Angus v. London, Tilbury & Southend. R. Co., 22
T.L.R. 222, and Burke v. Manchester &c. R. Co., 22 L.T.N.S. 442,

In Angus v. London, Tilbury and Southend R. Co., as a train
was approaching a railway station at a high rate of speed the brakes
were suddenly put on and the train suddenly stopped, and the
plaintifi was thrown from his seat and injured. The jury found
for the plaintifi and the defendant applied for judgment on the
ground that there was no negligence proved, or in the alternative
for a new trial. The case was heard by the Court of Appeal con-
sisting of Lord Loreburn, L.C., Vaughan Williams and Stirling,
LJJ. The Lord Chancellor, in delivering the judgment of the
Court, said :—

The plaintiff established a primd facie case of negligence on the part of the
defendants by shewing that there was an unusual and violent stopping of the
train, which caused him the injury complained of. That was rightly regarded
by the learned Judge as primd facie evidence of negligence on the part of the
railway company. Nor, indeed, was that questioned by the learned counsel
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for the railway company. Unless rebutted, that was evidence of negli-
gence.  In his (the Lord Chaneellor's) opinion the defendants had to prove
that they were blameless in respeet to the cause of the accident

Beven, on Negligence, p. 144, criticises another part of this
decision, but the portion which 1 have quoted is not included in
that eriticism.

In Burke v. Manchester, &c., R. Co., 22 L.T.N.S. 442, a train
in running from one station to another at about 300 yards distance
and at the end of which there were two stationary buffers, suddenly
jolted against something and caused injury to the plaintiff who was
in the train.  As soon as the jolt had taken place the train became
stationary close to the buffers. Evidence was given that the en-
gine driver ought to bring the train up to the buffers in a way that
no jolt ought to be felt. It was held that under the circumstances
the mere fact of this accident happening was evidence to go to
the jury of negligence on the part of the company.

The Court consisted of Boville, C.J., Keating, Smith, and
Brett, JJ., and all the Judges thought, under the circumstances,
the rule in Scott v. London Docks Co., supra, applied.

In Martin v. Second Avenue R.R. Co., 3 (App. Div.) N.Y,,
at p. 450, the Court, in a somewhat similar case to this said:—

The car having stopped and the passengers being called upon to alight
if in the act of alighting the plaintiff was thrown from the car by a jerk of the
car it was necessary for the appellant (defendant) to prove that it was not
responsible for the happening of that movement in order to absolve itsell
from liability. It was not incumbent upon the plaintiff to say what caused
the jerk. It was negligence upon the part of the appellant to allow the car
to move while the passengers were in the act of alighting

If the case had remained as it was when the plaintiff left the
stand 1 would have thought it to be perfectly evident that the
rule laid down in Scott v. London Docks Co., 3 H. & C. 596, applied.
The difficulty is created by the evidence of the witness Tobin,
called by the plaintiff, and the question is whether his evidence
has established that the jolting of the car might have happened
from a variety of causes, some of which might have been due to
the default of the defendants, and for some of which they might
not have been responsible.

It is, I think, not sufficient for the plaintiff to shew that the
jolting of the car might have been occasioned by the negligence
of the defendants. If there were other causes which also might
have produced it, the plaintifi must shew that these did not
operate,
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o "““lf' ! But the speculations of the witness Tobin seem to have been
Fripeere ! based entirely upon the presence of snow on the ground, and there
of this ? is no evidence whatever that there was any snow at the time. Sostwnon
Under these circumstances, though not without doubt, I have "“"lnx
reached the conclusion that his evidence does not affect the matter  Eppemmic
and that the burden was thrown on the defendant company of T":“",‘“"
explaining the accident, and, in the absence of such explanation,
the trial Judge was right in deciding for the plaintiff.
I would therefore dismiss the appeal with costs.
Cmsnorm, J.:—The plaintiff sustained injuries while boarding  Chisholm, 1.
a tram of the defendant company; and the sole question for deter-
mination is whether there was negligence on the part of the com-

ided in

a train
listance Harrin, 4
addenly
vho was
became
the en-
ray that
pany. I think it is correct to say that it was the duty of the com-

pany to stop the car a sufficient length of time to enable the plain-
tiff in the exercise of due prudence and care to climb upon the
platform and enter the tram; and if the servants of the company
in charge of and controlling the movements of the tram failed to

istances
0 go to

ith, and

stances,

do so and set the car in motion whilst the plaintiff was climbing
+) N.Y., f the steps leading to the entrance and before she had reached a
} said: place of safety, the company was guilty of negligence.

to alight, 3 If the lurch or jerk were one of the ordinary incidents of oper-

erk of the ating the tram, the plaintiff might be expected to be prepared for
L was not . o 2 . " . - :

olve itsell ; it. “It is a matter of learning, " says Crosby, in Anderson v.
‘ot cansed | Boston Elevated R. Co. (1914), 220 Mass. 28, “that electrie cars

w the car ] cannot be run without oceasional jerks and jolts, and for injuries

[ loft th to passengers arising from the ordinary sway or lurch and jerk of
eft the

that the
, applied.

a car there is no remedy because there is no evidence of negli-
gence.”  But the plaintiff was thrown down, and to use the lang-
i ; uage of an eminent Judge, Rugg, C.J., in the case of Sullivan v.
18 Tobin, Boston Elevated R. Co. (1916), 224 Mass. 405, “an impetus of
evidence :
happened
n due to
ey might

such force as to throw the ordinary passenger off his balance is so
far contrary to common experience as to warrant an inference of
negligence in the management of the car.”

I refer also to the following language of Loring, J., in Work v.
Boston Elevated R. Co. (1911), 207 Mass. 447:—
' that the g It is settled that jerks while running, jerks in stopping and starting to
regligence 4 let off and take on passengers; jolts in going over frogs or switch points, and
lurches in going around curves are among the usual incidents of travel in
electrie cars which every passenger in them must expect to encounter, and
that if a passenger is injured by such a jerk, jolt or lurch, the company i
not lisble.  On the other hand, an electric car can be started and stopped, fo

Iso might
» did not
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example, with a jerk so much more abrupt and so much greater than usual
that the motorman can be found guilty of negligence and the company liable
The difference between the two cases is one of degree. The difference being
one of degree and one of degree only, it is of necessity a difficult matter in
practice to draw the line between these two sets of cases in which opposite
results are reached. No general rule can be laid down. Each case must
be dealt with as it arises.

It was quite proper to infer negligence on the part of the com-
pany from the facts detailed by the plaintiff. It was open to the
company to repel the inference of negligence and to establish
facts from which a different inference might be drawn. Counsel
for the company endeavoured to do so by means of the evidence
of Norbert Tobin, one of the witnesses called by plaintiff; but as
I read his evidence, Tobin does not establish clearly and definitely
facts upon which to enable the Court to say that the accident
might as reasonably be attributed to other causes beyond the con-
trol of the company as to the negligence of its motorman and con-
ductor.

The governing principles of law in a case like this are clearly
stated in Smith on the Law of Negligence (Ind. ed. 1885) p. 245:—

In actions of negligence (as indeed in all actions) the plaintiff must give
some proof of his case beyond a mere scintilla oi evidence, and if he does not
it is the duty of the Judge to direct nonsuit. . . . But there i¢ a class of
cases in which there has been no direet evidence of any particular act of negli-
gence beyond the mere fact that something unusual has happened, which
caused the injury; and upon the maxim or rather phrase res ipsa loquitur it
has been held that there is evidence of negligence. As the phrase imports
there must be something in the facts which speaks for itself, and therefore
each case will depend upon its own faets, and it will be difficult to lay down
any guiding prineiples. .

If something unusual huppﬂm with respect to the defendant’s property
or something over which he has no coutrol, which injures the plaintiff, and the
natural inference on the evidence is that the unusual occurrence is owing to
the defendant’s act, the occurrence being unusual, it is said (in the absence
of explanation) to upvuk for itself, that such act was negligent.

It is clear that the cause of the accident must be connected with llw de-
fendant either by direct evidence that it is his act, or that it is under his con-
trol, before it can be presumed that he has been negligent. It also seems
clear that the phrase cannot apply to cases where it is open to doubt whether
the plaintiff has not neglected some duty devolving upon him. Where there
is no duty upon the plaintiff, or where the duty which he has to perform has
been performed by him, it is clear that the negligence of the plaintiff is out
of the question and if the accident is connected with the defendant, the ques-
tion whether the phrase res ipsa loguitur applies or not becomes a simple ques-
'i"" (l[ common sense.

The plaintiff was not in any default as to any duty devolving
upon her; the accident was connected with the operation of the

36 D.L.R.
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tram over which the company has control; and the natural infer-
ence, in the absence of any sufficient explanation by the defendant,
must be that the company’s servants were guilty of negligence.

The appeal, in my opinion, should be dismissed with costs.
Appeal dismissed.

IMPERIAL TOBACCO Co. OF CANADA v. HART.

Nova Scotia Supreme Court, Graham, C.J., and Russell, Longley and
Drysdale, JJ. May 9, 1917.

NeoLiGence (§ 1 A—1)—Res 1psa  LoQuITUR—FLOODING—OPEN  TAP—
BURDEN OF PROOF.

Where damage is caused to the goods of a lower tenant by an over-
flow of water from a tap left open on a floor above, and the defendant
has shewn that it has not been caused by any act of his, or of those
in his employ, it not being within the normal duties of his employees
to use the tap, the presumption as to his primd facie liability, under the
rule of res ipsa loquitur, is sufficiently rebutted.

|Johnson v. Halifax El. Tram. Co. (N.8.), 36 D.L.R. 56, referred to.]

AppeAL by plaintiff from the judgment of Harris, J., dismissing
with costs an action by the plaintiff company for injurics to their
goods caused by an overflow of water from defendant’s premises
on the floor above the warehouse in which plaintiff’s goods were
stored.  Affirmed.

H. Mellish, K.C., for appellant.

(', J. Burchell, K.C'., for respondent.

GranaM, C.J.:—The defendant has a restaurant on Barrington
Street, the kitchen of which is on the storey above the plaintiff’s
storeroom for their tobacco on Granville Street. In the defend-
ant’s kitchen there is a hot water boiler heated by gas, and in the
normal use of it the water is heated at the top and it is taken from
the top to the taps at the sink and that is the natural and con-
venient place for obtaining hot water. But there is a pipe and
tap at the bottom of the boiler used for drawing off the water
when the boiler requires to be cleaned out. That was an exceptional
use. However, on May 10, 1915, when in the morning the parties
concerned went into the premises it was found that this tap was
turned, and water was flowing from the boiler, and to such an
extent that it had gone through the ceiling into the plaintiffs’
tohacco shop and injured their goods.

I am going to take the finding of facts from the Judge who has
most carefully dealt with them, and to my satisfaction, and 1
could not improve upon his statement. This part of his judgment
gives his findings:—
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The question as to how the tap in the hot water boiler eame to be open g would be
is left shrouded in mystery. If it were an ordinary tap in a sink, or a tap 8 Mabel L
which was in ordinary use, I should find without hesitation that it had been 3 . .
used by one of the staff and earclessly left turned on, and that the defendan But inast
was liable, but T eannot so find with regard to this tap because it was not being B closing, t
used and was not likely to be used and there was no reason why it should b the morn
used. I see no reason to doubt the evidence of the cook and girls in the kit P
chen that the tap had not been used by them and the water was not running 5 box. Th
when they left i shop tog

I find, therefore, that when the cook locked the door to the coat room and Mabel 14
closed the kitehen that night the tap had not been turned and the water was before Az
not running.  There is nothing to shew that anyone eonneeted with the prem
ises entered the kitehen after it was elosed and before the shop was locked | go the el
up for the night. . ; going ho

Evidence was given to shew that some water had on a previous oceasion
leaked through from the kitehen to the plaintiffs’ premises and the defendant
was warned about it.  1f the overflow on this last occasion had been due 10
the same s¢ a8 before, that, in view of the notice given defendant, would ] use that
have been evidence of negligence; but that water eame from an entirely strange t!
different source, and it does not seem to me to afford any help in the present
difficulty

course w
frequent

know of

I assume that the phrase res ipsa loquitur is applicable to this when the

case, and I assume, therefore, that in the first instance the burden
of proof was upon the defendant. The defendant seems to have
been aware of its applicability and proceeded to satisfy the burden
cast upon him,

running.
The 4
place the
pursuancq
The defendant, of course, went into the witness box. The this tap w
place was usually closed at about 11 o'clock against incoming who had |
guests, and at 11.30 o’clock for the night. He was the last person
to leave the premises the night before and locked up the store,

and this was and could only be in the ordinary course after every

the store i
how he fc
that he h
one else had gone out.  He had one key, and Covey, his head man - I hav
108808,

for ices, had the other. There was a third key but it was not in But it
ut i

use nor accessible. He says: 4 .
Q. You don't know whether you left anvone there that night or not? 5 hearing t}

A. 1 know that all the employees were out. Q. How do you know? A, I saw called, 1

them go. Q. How do you know; did you take any tally of them? A. No although

I asked the last girl if everyone is out. Q. Did you do that this night? A1 way that

don’t know; that was the practice, and I have never known it to fail. Q. If o

some girl said all were out when they were not all out? A, She would lie morning a

Then he put into the witness box the two cooks who alter- 5 Dealin
nately, evening about, had charge of the kitchen, Annie Fitz- Evidence,
patrick and Lizzie Heaton. That evening it was Annie Fitzpatrick It may |
who was on duty. It was her duty to put out the lights and lock :'\f.;'r‘,ll“:l l,‘:
up the kitchen that night before leaving for home and she did put whether eul
out the lights and lock up the kitchen. Three others besides her to the injur
3 536 1
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would be in the kitchen, May Fitzpatrick, Carrie Churchill and
Mabel Ledrue. Their duties were washing dishes and trays,
But inasmuch as guests cannot be turned out before the hour for

closing, the dishes, after a fixc | hour, are left over for washing in

the morning. These three persons were also put into the witness
box. The two sisters, Annie and May Fitzpatrick went out of the
shop together; the latter waiting in the store for the former.
Mabel Ledrue and Carrie Churchill went away together also and
before Annie Fitzpatrick locked up. Al of these witnesses would
go the cloak room near the kitchen for their hats and clothes, on
going home. These four servants were all who in the ordinary
course would have occasion to use hot water that evening or
frequent the kitchen at all.  All swear that they not only did not
use that tap that evening, but never did so, and it would be a
strange thing, in my opinion, if they did. Some of them did not
know of its existence. Furthermore, if the tap were running
when they were leaving they would have heard it and it was not
running.

The testimony of these witnesses is largely cumulative to dis-
place the others of them as delinquents; and it shows thdt in the
pursuance of the normal duties of the employees to the employer
this tap was not opened or left open by them. Wellington Covey,
who had the other key, was the person whose duty it was to open
the store in the morning.  He opened about 7 a.m. and he deseribes
how he found things. The tap had been running and he denies
that he had been the cause of it.

! have failed to discover any flaw in the proof of these wit-
NEeSSes,

But it is now suggested in one of the opinions and since the
hearing that there would be other servants who should have been
called. T think that floor scrubbing servants are suggested
although there is no proof elicited by cross-examination as to the
way that is managed. My notion is that this work is done in the
morning and Covey who opens up would let them in.

Dealing with the phrase res ipsa loquitur, in Wigmore on
Evidence, vol. 4 (1905), sec. 2509, it is said:—

It may be added that the particular foree and justice of the presumption
regarded as a rule throwing upon the party charged the duty of producing
evidence, consists in the circumstance that the chief evidence of the true cause,

whether culpable or innocent, is practically accessible to him but inaccessible
to the injured person.

536 v.L.R,
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Of course that idea is brought out very forcibly in Byrne v
Boadle, 2 H. & C. 722,
cerned in lowering a barrel of flour, but instead of calling them a~

The defendant’s employees were con

witnesses they were withheld and a non-suit was asked for. Th
effect of this rule of evidence is that the burden of proof is in th
first instance shifted to the defendant.
But whenever a party i«
required to prove a negative he is only expected to give a reason-

Presumption of fact
arises and he is required to meet it.

able amount of evidence in order to satisfy the burden cast upon
him.
sumption of negligence he can only meet it by dealing with the
If he is required
to meet cases which would only happen if someone had acted in

And when from the nature of the accident there is a pre-
facts which would normally and usually happen.

an exceptional, extraordinary or eccentric manner there would by
no end to the proof that would be required and he would have to
anticipate in order to shift the burden of proof back again to th
plaintifi. Kearney v. London & Brighton R. Co., L.R. 5 Q.B. 411
414, Cockburn, C.J.

it if h('.rmmnl do so.

The defendant is not expected to explain
He must act reasonably and do his best
under the circumstances.

The defendant was not, I think, required to prove that the
overflowing was as a fact caused by a third person entering
through the fanlight and turning on the tap out of malice. That,
on the other hand, is requiring too much from him. It was quite
sufficient for him to negative the presumption and to prove the
possibility of its being caused in other ways than by the negligence
I think
If the facts proved in the case and with the

of one of his servants for which he would be responsible.
he has done this.
element of res ipsa loquitur in force against him, there is an open
question as to whether the accident arose from the negligence of
the defendant or his servants or from some other cause and the
tribunal of fact finds against the plaintiff, I think that the Court
of Appeal ought not to reverse the finding. Phelps v. G. E. Ity
Co., 21 LT.N.S. 443.

In Palmer v. Bateman, [1908] 2 LR. 393, the plaintifi was
injured by a spout falling from the house which she was passing
on the pavement, and the phrase we are dealing with was clearly
applicable against the occupant, but the jury having found for
the defendant the Court of Appeal did not disturb the finding
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I agree with the trial Judge that this was not a case of a nui-
sance and that the doetrine of Rylands v. Fletcher (1868), L.R. 3
H.L. 330, does not apply to it.

In my opinion the appeal ought to be dismissed with costs,

LoxGLEY, J., concurred.,

RusseLy, J.:—The plaintifi’s tobacco was damaged by water
from a boiler in the kitchen of the defendant immediately above
the plaintifi's wareroom. The boiler was installed after plaintiff
had taken his lease from the same landlord under whom the
defendant holds. It is of the usual kind used when one tenant
holds a flat over another in the same building and is fitted in the
usual way with a tap at the bottom a little more than the height
of a bucket from the floor for the purpose of emptying the boiler
when it is necessary to clean or repair it. In this case it had been
used to empty the boiler for the purpose of attaching a heater.
Of course it would be possible to draw water from the boiler
through the tap for any ordinary purpose, but it was not meant
to be used in that way and it is not proved that it ever was so
used.  The kitchen in which the boiler stood had a door opening
outwards with a transom over it, and was fitted on the inside with
a Yale lock as well as a padlock, the keys of which were kept on
the inside of the door, that is, in the kitchen, near the door.
There was a door from the kitchen to the tea-room in which lunches
were served, the windows of which looked out on Granville Street.
From the tea-room the customers passed through an archway
into the store fronting on Barrington Street and thence to the
street.  There was also a door on Granville Street which could
be reached from the kitchen by going down a flight of stairs
from the hallway into which the kitchen opened. The boiler
being of the ordinary kind and such as could properly be installed
in such a place and for such a purpose and yet being under the
exclusive control of the defendant, and being a contrivance which
would not ordinarily cause damage in the absence of negligence,
I think the burden was on the defendant to prove that there had
been no negligence for which he could be held responsible,

This is a principle which is more or less involved in at least
three cases that have come before the Court during the present
term. As one of these is an appeal from my own decision, in

Johnson v. Halifax Electric Tram Co., 36 D.L.R. 56, I shall en-

v.
Hawrr.

Russell, J
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deavour to avoid any argument that could touch upon the applica
tion of the principles of law to the facts of that case, but I eanno
altogether avoid a discussion of the general principles governing
the burden of proof as applied to the cases in which 1 am boun

to express an opinion. The principle has been stated in a worl
prepared by five of the most learned professors and lecturers of
Oxford University every paragraph of which has gone throug!
a critical process of the most searching character, deseribed i
one of the prefaces. Every paragraph was in the first instan

prepared by a writer who devoted special study to the subject in
hand, then submitted to the editor for eriticism, then discussed
on two different oceasions at meetings of all the five author

then prepared for the press by the editor and finally revised in
proof by the editor and author. 1 think that a proposition of
law formulated after such a process of criticism is infinitely mor
likely to be correctly stated than any that I could extemporiz
for the purpose from my own reading of the cases. Omne of the
paragraphs that has undergone this process of research and
criticisms is as follows:

When an object (not being a live animal) is apparently under the control
and management of the defendant, and it eauses damage to the plaintiff of o
kind which in the ordinary course of things does not happen if the persor
having control or management of similar objects exercises proper eare and 1l
defendant is bound to exercise care to prevent it damaging the plaintiff, 11
damage will be presumed, in the absence of explanation, to have been eauscd
by the defendant’s negligence

The reason for the exception included in parenthesis becoms
obvious the moment the cases are considered. One of them was
the case of a horse which bolted and thus caused injury to the
plaintiff; the other was that of an ox being lawfully driven along
the street which passed through the open door of a shop on the
side of the street and remained there three-quarters of an hour
before it could be expelled, necessarily doing a very considerall
damage. In both cases the facts were perfectly consistent with
the exercise of reasonable care on the part of the driver, and no
presumption could arise from the happening of the accident under
such circumstances. The bolting horse and the straying ox cach
had a volition of its own which was interposed between the
authority and control of the defendant and the happening of the
event.

Two cases are mentioned in the author’s note which 1 shall
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prses refer to before citing those on which they base their proposition N. 8.

of law. The first of these is Wakelin v. L. & S. W. R. Co. (1886), -\'TC.
.. 12 App. Cas, 41, In this case the body of a man was found

FANNO!
‘erning e
IMPERIAL

on the track of a railway where it was crossed by a public path. 1;','"'\“'“
R : 0. oF
There was no evidence whatever to show how it came to be there  Cavapa

boun:|
L worl

’::_(r':“; and the House of‘ lf{rnls v:n.nn to the conclusion, confirming the
bad in decision of the Divisional ('uurt and the Court of Appeal, that i
there was no evidenee of negligence to go to the jury. lam unable
;":'I‘“‘l:l to sce any difference between this ease and the case of two toams
or carriages or motors colliding on the street, or two vessels on
oumed the ocean, or, if it were possible as it is under some conditions, of
:“hm two trains of cars under different management coming into
lfw'l o collision on a railway track. In the absence of some proof there
L'nm " can be no presumption that either of them rather than the other
.ll::ll"' was guilty of the negligence, if any, that caused the accident. So

of the
h and

in the ease in the House of Lords to which | am referring, there
was no more reason for supposing that the train had run down the
mwan than that the man had run up against the train, and that is
— the ground upon which the case was decided. I should have been
il of o 3 inclined to say that such a case did not even come within the terms
person S8 of the authors’ proposition, properly understood. In the ordinary
and the
G, the 3
| snueed , invariably, causes damage to a person who chooses to attempt

condition of things a swiftly moving train not only generally, but

crossing the track at the same moment that the train is passing
HOImes ‘ over it,
m was _' I think that in all the cases that I have suggested it would be
to the =8 fair and reasonable to raise from the facts a presumption that
talong S8 someone had been negligent, and that presumption, it seems to
on the SS8 me, ought to have been raised in the other case mentioned by the
n hour 4 authors which, in their judgment, cannot be supported. It was
lerable :‘ the case of a blackboard placed on an easel, supported by pegs
t with b which either did not fit the holes into which they were inserted or
mdno 8 were not properly driven into the holes, in consequence of which
under the blackboard fell from the easel and injured one of the pupils.

x each 1 Lord Esher, in giving judgment in this case, which was Crisp v.
n the Thomas (1890), 63 L.T.N.8. 756, says that in the application of
of the the maxim res ipsa loquitur, the Judges have always said that the
question depends in each case on its own particular circumstances.
I shall ) I quote:—“The maxim res ipsa loguitur depends upon whether
the Judge in each particular case can say that the mere fact of a
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thing happening is more cousistent with there being negligenc
than not.”

Perhaps so, and perhaps there can be no escape from a condi-
tion of things similar to that which it was once said by Selden left
the principles of equity to depend on the length of the Chancellor’s
foot. The authors have endeavoured to formulate a proposition
describing in general terms the conditions under which the happen-
ing of an accident should be considered as more consistent with
there being negligence on the part of the defendant than not
Certainly the reasons given for the decision in this case cannot be
considered very satisfactory. The suggestion made by Kay, J.,
will not bear a moment’s examination. “It is not,” he says, “a
dangerous thing to use a blackboard.” Certainly it is not, and
that is precisely the reason why when a blackboard is used and an
accident oceurs in the course of its use, there ought to be a pre-
sumption that somebody has done something with respect to it
that he ought not to have done or left undone something that he
ought to have done. If it were in its nature a dangerous thing
there ought not to be any presumption, because dangerous thing-
may be used with ever so much care and yet accidents may happen
in the course of their being used. The Judge has obviously con-
founded the principle that exceptional care is called for in the use
of dangerous articles with the principle that where an article is
not intrinsically dangerous the fact that it causes damage i,
under the conditions described by the authors, primd facie evi-
dence of negligence.

I have examined all the cases cited for the proposition expanded
in the paragraph which I have quoted. It seems to me that they
abundantly sustain the proposition of the authors. The first
case cited as authority for the proposition is Skinner v. London,
Brighton and South Coast R.Co.,5 Exch. 787, in which a train of
the defendant company collided on the track with another train
of the same company and Pollock, C.B., charged the jury thut
the fact of the accident having oceurred was in itself primd faci.
evidence of negligence on the part of the defendants, referring to
the ruling of Lord Denman, C.J., in Carpue v. London and Brighton
Ry. Co (1844), 5 Q.B. 747, 751, (114 E.R. 1431). In the course
of the argument Alderson, B., distinguished the case of two
vehicles belonging to two different persons, where no negligence
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could be inferred against either party in the absence of evidence
which of them was to blame. *“Here,” said he, p. 789,—

all three trains belonging to the same company, and whether the accident
arose from the trains running at too short intervals or from their improper
management by the persons in charge of them or from the servants at the
station neglecting to stop the last train in time, the company are equally
ligble: and it is not necessary for the plaintiff to trace specifically in what the
negligence consists, and if the accident arose from some inevitable fatality
it is for the defendants to shew it.

Their next case is a case which I have always supposed was the
locus classicus on the question, Byrne v. Boadle, 2 H. & C. 722,
This is a case in which the plaintiff was walking on a public street
past the defendant’s shop when a barrel of flour fell upon him
from a window above the shop and seriously injured him. This
was held sufficient primd facie evidence of negligence for the jury
to cast on the defendant the onus of proving that the accident
was not caused by negligence. In the course of the argument
Bramwell, B., makes the point which is also regarded by Mr.
Wigmore as one of the grounds on which the presumption is based,

=,

'7. et ™

Looking at the matter in a reasonable way it comes to this: an injury is
done to the plaintiff, who has no means of knowing whether it was the result
of negligenee.  The defendant, who knows how it was eaused, does not think
fit to tell the jury.

In delivering the judgment of the Court, Pollock, C.B., con-
ceded that there are many aceidents from which no presumption
of negligence can arise, and proceeds to say that:—

1t is the duty of persons who keep barrels in a warehouse to take care that
they do not roll out, and I think that such a case would, beyond all doubt,
afford primd facie evidence of negligence. . . . and to say that a plaintiff
who is injured by it must eall witnesses from the warehouse to prove negligence
seems to me preposterous.  So in the building or repairing a house, or putting
pots on the chimneys, if a person passing along the road is injured by some-
thing falling upon him, I think the accident alone would be primd facie evi-
dence of negligenee. (p. 727-8.)

In the very careful headnote to the case of Scott v. London Ete.
Docks, 3 H. & C. 596, 600, the reporter’s headnote states the
principle of the decision as he understands it, saying that:

It was held in the Exchequer Chamber that in an action for personal in-
jury caused by the alleged negligence of the defendant, the plaintiff must
wlduee reasonable evidenee of negligence to warrant the Judge in leaving the
case to the jury; but where the thing is shewn to be under the management of
the defendant or his servants, and the accident is such as in the ordinary
course of things does not happen if those who have the management use
proper care, it affords reasonable evidence, in the absence of explanation by
the defendant, that the accident arose from want of care.
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In this case, the majority of the Court lay down the principle
in the words used by the reporter, which are taken from their
decision as stated by Erle, J. In the course of the argument
Blackburn, J., suggests the reason already mentioned for casting
the burden upon the defendant saying:—

There is an old pleading rule, that less particularity is required when the
faets lie more in the knowledge of the opposite party than of the party plead-
ing. Applying that here, is not the fact of the accident sufficient evidence to
call upen the defendants to prove that there was no negligence ?

At a previous point in the argument he had said, in answer to
the citation of Erle, J.’s dictum, in which he had said he did not
assent to the doctrine that mere proof of the accident throws upon
the defendant the burden of showing the real cause of the accident :

“The question depends on the nature and character of the
accident; If a ship goes down in the sea, that is equally consistent
with care as with negligence, but if a ship goes down in the dock
is not the fact of the accident primd facie evidence of negligence?”

The next case cited by the authors is that of Briggs v. Oliver,
4 H. & C. 403. In this case the plaintiff, going to the doorway
of a house ta which the defendant had offices, was pushed out of
the way by defendant’s servant, who was watching a packing case
of his master which was leaning against the wall of the house.
The plaintiff fell and the packing case fell on his foot and injured
him. There was no evidence as to who placed the packing case
against the wall or what caused its fall. The Court held that
there was a primd facie case to go to the jury, the fall of the pack-
ing case being some evidence that it had been improperly placed

against the wall. Pigott, C.B., after stating the established facts
that the packing case was the defendant’s, that it was reared
against his wall, that it appeared that it was under the servant’s
control, and that it fell without any apparent motive or cause on
the plaintiff, distinguished the case of Cotton v. Wood, 8 C.B.
(N.8.) 568, 141 E.R. 1288, and adopted the rule that if the ac-
cident was equally consistent with negligence or the opposite,
the non-suit was right.

It seems to me that packing cases are not usually found to fall in this way
without negligence, and I think therefore that the facts are not consistent

equally with there having been any act of negligence or the opposite. I think,
too, that we would be over-ruling all the cases if we were to decide otherwise.
Bramwell, B., was of the same opinion:
There is abundant evidence, in my mind, to shew that the defendant was
responsible for this packing case. That it was close to his premises, and that
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his servant was watching it he does not deny. If, therefore, it was in an un-
safe position, he would be liable for the consequences. Is there any evidence
of its being in an unsafe position? I think there is. Res ipsa loguitur. Do
packing eases fall of their own accord when they are placed in this position,
if not carelessly placed? Certainly not, and we have no right to assume that
any extrinsic eircumstances caused this to fall. The same rule appears here
as in the flour case, namely, that sacks of flour do not fall of their own accord
and so there is a primd facie case of negligence. The substance of this case
is that the plaintiff being lawfully where he was, the packing case fell on him,
and it follows from the authorities cited that, under these circumstances, it is
right for us to say that there is a primd facie case made out and say that it
should go to the jury.

I interrupt this quotation in the middle to observe that the
learned baron concludes somewhat weakly, as it seems to my mind,
that the jury may say that they are not satisfied that there is any
negligence. I am unable to see, for my own part, if there is
primd facie proof of negligence and nothing is offered to rebut
that primd facie evidence, how it can be possible for a jury to say
that the defendant has not been guilty of negligence. But I
have noticed that the same view was taken in the Massachusetts
case cited in my decision at nisi prius in Johnson v. Halifax
Tram Co., 36 D.L.R.56. Such incidents always occur when a doe-~
trine is in the making as Mr. Wigmore considers that in question
here to be.

In Kearney v. L. & B.R. Co.,L.R.6 Q.B., 759, the same prin-
ciple is applied to the case of a brick falling upon the head of the
plaintiff while he wis passing along the highway under the defend-
ant’s railway bridge. The case was put to the jury by the Lord
Chief Justice in the Court of Queen’s Bench as one for the applica-
tion of the principle res ipsa loquitur. Kelly, C.B., speaking for
the Court of Appeal, said he could not do better than refer to the
judgment of the Divisional Court. He considered that the brick
having fallen out of the bridge without any assignable cause
except the slight vibration caused by a passing train was not only
evidence but conclusive evidence that it was loose. It was the
duty of the defendants from time to time to inspect the bridge
and ascertain that the brickwork was in order and all the bricks
well secured.

In the case which follows this in the digest of English case law,
Higgs v. Maynard, 12 Jur. N.8. 705, the defendant was possessed
of a workshop the windows of which over-looked the yard in which
the plaintiff was engaged in the service of his employer. A ladder
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in the defendant’s workshop fell through one of the windows and
a fragment of the glass in falling injuried the plaintifi's eye. The
Judge directed a non-suit on the ground that there was no evi-
dence of negligence on the defendant’s part and it was held that
the non-suit was right as it had not been shown that the ladder
was under the control of the defendant or his servants. The
plain inference is that under the facts proved if the ladder had been
under the control of the defendant or of the defendant’s servants
the accident would have been regarded as primd facie evidence of
the defendant’s negligence.

The facts of the present case, I think, are such, under the
authorities which I have been citing, as to throw the burden of
disproving negligence upon the defendant. The position of the
plaintiff, as tenant of the rooms under those occupied by the
defendant is a very precarious one at best, and I think the defend-
ant in such a case should be held to a somewhat strict account-
ability for the use of the premises above those of the plaintiff.
The only question is whether he has fully discharged the burden

‘thrown upon him. The trial Judge has dealt with the case as if

the burden was upon the plaintiff to establish negligence, but we
nevertheless have the advantage of knowing what his finding
would have been had he addressed his mind to the question
whether the defendant had disproved negligence to his satis-
faction, because he says in his judgment that, “assuming the case
to be within the class of cases referred to,” that is, cases where
the burden of explanation rests upon the defendant, he “‘does not
see how it can be said that there is an absence of explanation by
the defendant.”

The case on the facts is a very difficult one indeed and I have
suffered many fluctuations of opinion after repeated perusals of
the evidence. My brother Drysdale has arrived at the conclusion
that the tap was or may have been left running by the charwoman
who cleaned up the kitchen after the waitresses had left. There
is no evidence whatever that the room was cleaned up after the
clerks and waitresses had gone home. The evidence is, in fact
the other way. The defendant has stated that he was the last to
leave at night. 1 cannot for my own part, feel quite certain that
he is correct in making that statement. I have no doubt he thinks
he was the last, but I should have liked to know more about his
reasons for thinking so, and, on the other hand, in the absence of
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full knowledge and more careful serutiny, I am not prepared to
reject his statement. The trial Judge has accepted it, and that
must, I think, be the end of the matter. Assuming that state-
ment to be correct, I do not see how the defendant can be charged
with negligence. It is difficult to believe that the tap could have
been left running at that time without his hearing it, as it was
heard by Covey in the morning the moment he opened the door;
and I suppose the conditions were the same in the morning as they
would be in the evening. Furthermore, I am not satisfied that it
was not possible for the lad who was found on a previous occasion
to have crawled or elimbed through the transom to have entered
with or without some ol his companions, lured by the attractions
which he knew to exist on the premises. There are so many
possibilities consistent with the absence of negligence on the part
of the defendant, and so many possibilities of his being correct
in the statement which tends to disprove negligence, that I think
the Court ought not to disturb the explicit findings of fact by the
trial Judge. I therefore agree that the appeal should be dismissed.
DryspaLE, J. (dissenting) :—The damage here was undoubted-
ly caused by a tap turned on at the bottom of the kitchen boiler
and left running for some considerable time. The tap was at the
bottom of the boiler and under which a bucket could be placed
and not inconvenient for use. This tap was turned on and left
running by some one; hence the damage sued for. The kitchen
was wholly in charge of defendant and his servants. Some of the
employees in the kitchen were a cook and assistants, dish-washers,
ete., but the waitresses and employees of the shop and tea-room
had access to the kitchen as fully apparently as the cook and her
assistants and both by day and night, and when the cook and her
assistants left the place at night the door to the kitchen was not
locked, but left open to any of the other employees in the tea-room
and shop who might choose to enter in the course of their service.
The defence here seems to be a suggestion that someone may have
improperly entered the place at night or in the early morning by
way of a transom over a door and committed a wilful act of
destruction, but this theory rests on no support and is, I think,
imaginary, This tap was wholly in the care of defendant and his
servants and the probability is, I think, very great that some of the
servants with access to the kitchen and in the course of the employ-
ment carelessly turned it on and left it running. It is argued that
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defendant has accounted for the act of every servant whose duty fowk
was in the kitchen or had access to taps in the course of their work, :’:}i
but I am not satisfied this is so. The kitchen girls who were upo
employed, and apparently worked solely in the kitchen, were
called, but only these, and when they left on the night of the 10th,
access was open to all the other employees in the shop and tea- as |
room (which was still open) and it was quite open to any of them \
to enter the kitchen and use the taps in the course of their work. :;: :
A great many of such employees are not accounted for. Common 1E
knowledge tells me restaurant floors must be washed up daily Jou
and we hear nothing as to this. I do not think defendant has hiu
satisfied what 1 must consider the inference that ought to I
drawn from the circumstances, viz., the inference of negligenc ;M
on the part of defendant’s servants whom he entrusted with Y
access to the room in question. e

I am of opinion the appeal ought to be allowed and a reference u.l )

ordered to assess plaintiff’s damages. Appeal dismissed. ::’
LYONE v. LONG.

Saskatchewan Supreme Court, Haultain, C.J., and Newlands, Lamont and ex

Mcl\ay JJ. .Iuly H 1917.

1. Maviciovs prosecutioN (§ IT A—10)—ProsaBLE cAUSE—INQUIRY. du
Honest belief in the case after reasonable inq as to the true facts pr
and circumstances is sufficient reasonable and cause for insti- 47
tuting a eriminal prosecution. Cr
[See annotations, 1 D.L.R. 56, 14 D.L.R. 817.] tal
2. Wirnesses (§ IT B—35)—CRoSS-EXAMINATION. no
A convicting magistrate called as a witness in an action for malicious i
prosecution to prove certain documents, who has been sworn and examined St
on other matters, is liable to general cross-examination. oy
ArreaL from the judgment of Elwood, J., dismissing an action M
for malicious prosecution and false imprisonment, holding that th
the defendant-respondent had reasonable and probable cause for o
laying the information. Affirmed. o
T. J. Blain, for appellant; J. F. Bryant, for respondent.
The judgment of the Court was delivered by
McKay, J.:—The action was tried without a jury and was 1l
dismissed at the conclusion of the evidence for plaintiff. The f
grounds of appeal are as follows:—
l That the learned trial Judge at the trial erroneously allowed the de-
f dent to ine the convicting magistrate who was

called by t.he plaintiff-appellant for the purpose of proving certain documents,
as if the magistrate was called as & witness on behalf of the plaintiff-appel-
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10se dutv lant. 2. That therc was ample evidence in support of the plaintifi’s claim
- and the learned Judge's ruling to the contrary was erroneous. 3. That the

eir work, said judgment was contrary to the evidence und weight of evidence. 4. And
vho were upon grounds disclosed in the pleadings, proceedings had and taken herein.
en, were As to the first ground:—

the 10th, In Phipson on Evidence, 4th ed., at p. 458, the author states

and tea- as follows:—
* of them Cross-examination. Liability to—when a witness has been intentionally
eir worl called and sworn by either party, the opposite party has a right, if the exam-
E ination-in-chief is waived (K. v. Brooke, 2 Stark R. 472; Phillips v. Eamer,
Common 1 Esp. 857); or if the counsel changes his mind and asks no questions (88 L.T.
up daily Jour. 340, per Stephen, J.); or if the examination is closed, to cross-examine
dant has i, . e
it 1o be The magistrate, Allan McLean, was called by the plaintiff
sgligence (appellant), and he was duly sworn, and examinéd at some length
o with by the plaintifi’s counsel on matters other than the documents he
produced. He was, therefore, in my opinion, according to the
above authorities, and the usual practice, liable to cross-examina-

eference P
aiad i tion, and, according to the record, no objection appears to have
’ been made at the time to his being cross-examined.

At 459 of Phipson, 4th ed., in dealing with cases where cross-
| and ; examination may not be allowed, the author states:—

(1) A witness called merely to prod ad under a subp:
JIRY. duces tecum need not be sworn if the document requires no proof, or is to be
rue facts proved by other means; and if not sworn (Summers v. Moseley, 2 Cr. & M.
for insti- 477; Perry v. Gibson, 1 A. & E. 48) or unnecessarily sworn (Rush v. Smith, 1

Cr. M. & R. 94) he cannot be cross-examined. (2) A witness sworn by mis-
take, either of the counsel or officer of the Court, and whose examination has
. not substantially begun, is not liable to cross-examination (Wood v. Mackin-
sxamined ; son, 2 Moo. & Rob. 273; Clifford v. Hunter, 3 C. & P. 16; Reed v. James, 1
Stark. 132). But the mistake must arise from his inability to speak to the
transaction, and not from the imprudence of having called him (Wood v.

1action Mackinson, supra); so, where the witness can speak to the transaction, but
ng that the counsel changes his mind, and after the witness ie sworn, asks no ques-
ke Yor tions, the right to cross-examine remains (88 L.T. Jour. 340, per Stephen, J.)
The witness in question, however, does not come within any
5 of the above exceptions.
’ The other grounds of appeal may be dealt with together.
d was One of the things the appellant had to prove in this case was
;‘ ’;;"‘ the absence of reasonable and probable cause for laying the in-
. e formation, and the following authorities shew how this is to be
i decided:—
vho w(.« The evidence, which is to d ine the i hether there was
!mn:“' reasonable and probable cause, must consist of the existing facts or the cir-

p 3 cumstances under which the p tion was ituted: Abrath v. North
“appel- Eastern R. Co., 11 Q.B.D. 440 at 450.
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And in the same case at p. 454, Brett, M.R., is reported as
follows:—
The Judge had to consider whether the defendants had reasonable and
probable cause if the jury should find that the defendants, in prosecuting the
plaintiff, had taken reasonable care to inform themselves of the true state of
the case, and that they honestly believed the case which they laid before the
magistrate.
Applying these principles then to the case under consideration,
the trial Judge would have to first consider whether the re-
spondent had taken reasonable care to inform himself of the
true state of the case, and whether he honestly believed the case
which he laid before the magistrate.
The evidence shews that a fire was started by someone on the
morning of December 8, 1916, between 12.55 and 1.55, in a build-
ing owned by the respondent and rented and used as a sales shop
by the appellant’s mother. The appellant’s father managed
the business carried on in this shop and appellant was employed
as a clerk therein. Part of the shop was used as a post office.
The respondent, being notified of the fire, came down to the
shop about a quarter to three on the morning of the fire, and
examined the place where it had been started and also the shop,
and made inquiries of a Mr. Jepp and others to get all the informa-
tion he could before laying the information. [Extracts from
evidence omitted.] :
When being asked to give his reasons for coming to the con-
clusion that the appellant was responsible for the fire he states:—
For the simple reason that there was no one else that had a key for the
front store and Jack Lyone's father was away and Jack was the only one of
the firm that was there and the fact that the fire or the starting of the fire was
laid in the store and with the egg fillers as taken from the shelf going down
into the cellar-way. Somebody that knew the store and the newspapers
that were taken from the inside wicket of the post office and the fact of the
rubbers being purchased and paid for but never turned up.

In addition to the above, respondent stated that before laying
the information he was informed that the appellant came down
that morning of the fire at 7.30 instead of his usual time from a
quarter to eight to a quarter to nine, and went into the shop,
passed the telephone and went to where the fire had been started,
and when the mounted policeman, who had been in hiding, asked
him what he was doing there, he said he came down to "phone for
the doctor, and when the policeman said, “Why didn’t you ’phone
instead of coming around here?” he (appellant) didn’t know.
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The defendant-respondent had also been informed by the
policeman that the stock of goods and fixtures in the shop were
insured for $8,500 and that appellant, who had been in the habit
of sleeping with his young brother, slept alone the night of the
fire, and that the Lyone family had purchased coal oil on the
Saturday night previous to the fire, and again on the Monday
afternoon and again on Wednesday about noon, the day of the
fire.

The magistrate, Mr. McLean, says that Dr. Ellis (the mayor
of the town) was present when the information was laid, at which
time there appears to have been some discussion as to who should
lay it.

From the above evidence, in my opinion, the respondent did
everything that a reasonable man should do to find out the true
facts, and had reasonable and probable cause for believing the
appellant started the fire. It is to be noted he sent for the police
to investigate the matter early in the morning, and he did not lay
the information until late in the afternoon, after he had made
inquiries, the result of which confirmed his first suspicions that
the appellant was the person who started the fire.

Counsel for appellant argued that it was not sufficient for
the trial Judge to intimate that the facts upon which he drew
his inference were sufficiently indicated by the address of respon-

dent’s counsel at the trial, inasmuch as there is no record of the
facts the counsel for the respondent indicated in his address to
the learned trial Judge at the trial. ~

I do not think there can be any valid vbjection to this portion

of the trial Judge’s judgment; he had already stated:—

I am satisfied, and find on the evidence, that there was reasonable and
probable cause for the defendant laying the information which he laid. There
was circumstantial evidence which strongly, in my mind, pointed to the plain-
tiff.

He had heard the evidence and he made his findings on it and

drew his inference therefrom, and, to avoid repetition, he goes on
to say :—
‘ }l is not necessary that I should go over them. They were sufficiently
indicated by Mr. Bryant in his address to me, and, considering all things, I
say there was strong circumstantial evidence which points to the guilt of the
accused.

In my opinion, the appeal should be dismissed with costs.

Appeal dismissed.

SASK.
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CRIPPS v. WOESSNER.

Manitoba Court of A l]l'll‘ Howell, C.J.M., Perdue, Cameron and Haggart,
JJA., and Macdonald, J.* June 5, 1917,

1. Deeps (§ IT G—70)—VoOLUNTARY CONVEYANCE—UNDUE INFLUENCE —
DRUNKENNESS.

A voluntary conveyance, intended as a gift, cannot be set aside on
the ground that it was made under the influence of a woman with whor,
the grantor lived in sexual intimaey, or that he was addicted to drink
without the grantor having inde ‘ndent adviee, if it appears that the
grantor intelligently understood t[:e nature of the transaction.

2. Trusts (§ I D—24)—ResuLriNG TRUST—G1rr—POWER OF ATTORNEY.
Where a conveyance, intended as a nt is absolute on its face, u
power of attorney to manage the grantor’s affairs executed in connection
therewith does not necessarily establish a resulting trust.

ArrEAL by plaintiff from a judgment for defendant in an action
to set aside a voluntary conveyance. Affirmed.

A. J. Andrews, K.C., and F. M. Burbidge, for appellant;
W. H. Trueman, for respondent.

HoweLL, C.J.M.:—At the trial the plaintifi swore that the
transfer upon which the defendant’s title depends was signed by
him believing that it was a power of attorney, and he denies that
he ever intended to convey the property to her. He further swore
that she never asked him, and never tried to induce him to convey
the property to her.

The trial Judge found this fact as follows: ‘“Notwithstanding
his evidence to the contrary, I have no doubt that the plaintiff
had capacity and knowledge of what he was doing, and that he
gave the property to the defendant.” The evidence of the solic-
itor and that of the defendant and the witness Munn amply
justify this finding.

This is a case, then, where the plaintiff alleged in his pleading
and swears at the trial that when he signed the impeached docu-
ment he had no idea it was a conveyance and he had no intention
to convey, and that he had never been asked or induced to convey,
and it is found as a fact that when he signed the document he
knew it was a conveyance of the land and he intended to convey.
The plaintiff comes into Court asking to have the conveyance set
aside, and the onus is upon him to establish his case. He cannot
merely shew that he executed a voluntary conveyance and then

require the Court to set it aside. This is not a case of a plaintiff
setting up a voluntary conveyance against the grantor. All the
. t demanded a full bench, and Maedonald, J., of the Court of
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authorities on the question of onus in such a case are fully re-

1 Haggart
viewed in Underhill on Trusts, 7th ed., at 95.

LUENCE — In Alleard v. Skinner, 36 Ch.D. 145, Lindley, L.J., at pp. 182,

& aslde on 183, states the law as follows:— Wi
rith whor Courts of equity have never set aside gifts on the ground of the folly, pha-i

| to drink imprudence, or want of foresight on the part of donors. The Courts have Howell, C.JM.
s that the always diated any such jurisdiction. Huguenin v. Baseley, 14 Ves. 273,

JORNEY. is itself a clear authority to this effect. It would obviously be to encourage

ts face, : folly, recklessness, extravaganee and vice if persons could get back property

jonnection which they foolishly made away with, whether by giving it to charitable
institutions or by bestowing it on less worthy objects. On the other hand,
to protect people from being forced, tricked or misled in any way by others
into parting with their property is one of the most legitimate objects of all
laws; and the equitable doctrine of undue influence has grown out of and
pellant ; been developed by the ity of grappling with insidious forms of spiritual
tyranny and with the infinite varieties of fraud.

It seems to me that the plaintifi’s case comes within the first
part of that quotation and not the latter part. The plaintiff was
a man of considerable business experience, but greatly addicted
to drunkenness, from which the defendant apparently tried to
protect him. To me, the plaintifi’s evidence was most unsatis-
factory and unreliable.

The appeal must be dismissed with costs.

Perpug, J.A.:—The plaintiff alleges in the statement of claim
that he made the acquaintance of the defendant in 1912, and that
she falsely represented herself to be a single woman; that they
became intimate and that defendant having obtained information
as to the plaintifi’s affairs and property and that he was having
trouble with one Mitchell who held a power of attorney from him,
formed the design of fraudulently acquiring plaintiff’s property
and, as incidental to such design, she induced the plaintiff to
promise to marry her. The plaintiff, it is alleged, became wholly
under the influence of the defendant and a marriage was arranged,
but this did not take place because the defendant as it turned
out, had a husband still living. It is alleged that prior to the
plaintiff learning that the defendant was a married woman, she
induced him to revoke the power of attorney to Mitchell and
execute one, as he believed, in her favour for the purpose of manag-
ing his lands, but that, as he afterwards learned, in place of exe-
cuting a power of attorney, he executed transfers to the defendant
&f‘r‘tv :‘{ of 5 quarter sections of land, that there was no consideration for

! the transfer, but the plaintiff executed them wholly because of
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the defendant’s representations and promises. It is further al-
leged that subsequent to the execution of the transfers the plain-
tiff ascertained that the defendant had been for many years a mar-
ried woman but that she promised “at once to proceed to Win-
nipeg and obtain a divorce from the American Consul and would
then marry the said plaintifi.” This promise she failed to fulfil.
The plaintiff then alleges that the aforesaid representations upon
which she procured the transfers were wholly fraudulent, that she
has had at no time “any honest regard or affection for the plain-
tiff and never intended to carry out her said promise, and, as the
fact is, has not attempted to carry out her said promise.” The
plaintiff then complains that defendant has not paid the interest
and principal falling due upon the mortgages upon the lands and
now refuses to re-convey the lands to him. At the trial the plain-
tiff obtained leave to add three alternative allegations to the fol-
lowing effect: (1) that the plaintiffi for some time prior to the
execution of the conveyance of the lands had become addicted to
drink and that the defendant had obtained undue influence over
him and induced him to execute the conveyance; (2) that the de

fendant obtained the confidence of the plaintiff and procured the
conveyance from him without his having independent advice ani
without consideration; (3) that the conveyance was executed by

the plaintiff to enable the defendant to manage the lands for him
and that she holds the lands in trust for the plaintiff.

The defendant denies all allegations of fraud and undue in-
fluence and claims that the plaintiff fully understood the nature
and effect of the documents he signed. She claims that the con-
veyance of the land was voluntarily made as a gift to her by the
plaintiff.

The plaintiff was at one time a farmer and appears to have
been successful. He became the owner of 800 acres of land near
Virden in this province, subject to certain encumbrances. In
1900 his wife died. He had no children. He put his farms under
the management of his brother-in-law, Mitchell, he then entered
the employ of a large implement company as salesman and col-
lector. Soon after this he formed drinking habits and became a
frequenter of low resorts. About the year 1903, he became ac-
quainted with the defendant. She was then an inmate of a house
of ill-fame in this city. Afterwards, she conducted a bawdy house
on her own account, but later sank to the position of cook in a
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ther al- house of similar character. During this period the plaintiff saw
e plain- her from time to time. The plaintiff lost his position in the imple-
I & mar- ment company through his drinking habits, but received employ-
to Win- ment from another company and made his headquarters at

1 would Saskatoon. In 1911, the defendant went to that city, Plaintiff
o fulfil. had a house there and the two commenced to live together as man
s upon and wife. The plaintiff conveyed to the defendant his house in
hat she Saskatoon. Another house was rented and in this they lived
e plain- together whenever he was in town. The defendant knew about
, 88 the the plaintifi’s property and affairs. The plaintiff got abstracts

" The of the titles to his farms in the fall of 1912. The defendant took
interest these abstracts to Mr. Morton, a solicitor in Saskatoon, and in-
ads and structed him to prepare transfers of the land from the plaintiff to
e plain- her. Mr. Morton told defendant to have the plaintiff call and see
the fol- him. The plaintiff came to Morton’s otlice a few days afterwards.

to the The following is Morton's account of what took place at the inter-
icted to view which followed between himself and the plaintiff :—

ice over Q. He came to your office? A. He told me who he was. Q. Just tell
the de us what bhe said? A. I asked him if he wished to have this document pre-
red the | pared. Q. What documents did you refer to? A. The transfnr of the .dc-eds
" ) of land in Manitoba from himself to the defendant. He said he did. 1
ice and asked him if he understood just what he was doing; that once the land was

ated by transferred he could not get it back. The defendant having got the land
for him might leave him. He said he did not care, that he was very fond of her
and he wished to give her the land; I talked to him for quite a little while
and told him I thought he was foolish and he told me if I did not wish to
due in- prepare the documents he would go somewhere else, and if I remember
rightly, he mentioned the name of Mr. Milden, a solicitor in Saskatoon.

nature
he con- The plaintiff was told to come in again in 2 or 3 days. He
by the did s0 and when b called the second time the documents had not

been prepared e plaintiff again insisted that the documents
to have should be prepared and this was done. The plaintiff then executed

nd near the transfers. Mr. Morton states that plaintiff was not under the
es. In | influence of liquor when these interviews took place. Two trans-
s under fers had been prepared and executed. They were sent to the

entered Land Titles Office for registration but one was returned because
md col- the land was under the old system and a statutory deed was re-
eame a quired. A deed was prepared, the plaintiff was sent for, he came
ume ac- and executed it and it was sent for registration. The transfer is

a house dated November 13, 1912, and the deed is dated November 30,
y house 1912, These are the conveyances which the plaintiff attacks.
ok ina
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The case sought to be founded on the alleged promise to marry
the plaintiff was not pressed on the argument of the appeal.

Mr. Andrews put the plaintiff’s claim to relief in three distinct
ways:—1. That the plaintiff believed the documents he signed
were powers of attorney; that the plaintiff did in fact sign five
powers of attorney at the time and these were unnecessary if the
land was conveyed to the defendant; that at the time the plaintiff
was in such a condition, physically and mentally, that he was
easily deceived. 2. That if the plaintiff signed the conveyances
knowing what they were, he did so under the dominating will of
the defendant and undue influence was used. 3. That the lands
were conveyed to the defendant to enable her to manage them
and that there was a resulting trust.

As to the first claim, the evidence shews that the powers of
attorney were executed on November 16, three days after the
transfers of the land were made. The plaintiff had other property.
He had claims against and disputes with his brother-in-law
Mitchell, and had other matters to be closed up which were not
covered by the mere conveyance of the land. Morton states that
the plaintiff gave instructions for the preparation of the powers of
attorney and gives what appears to me to be a very lucid and
reasonable explanation of why they were signed. In the face of
Morton’s evidence it is impossible to credit the plaintifi’s state-
ment that he thought he was signing powers of attorney instead of
transfers. But we find that the plaintiff, 2 or 3 weeks afterwards,
signed a statutory deed of one of the farms in favour of the de-
fendant to correct an error in the form of conveyance. It is impos-
sible to believe that he, evidently an intelligent business man,
would mistake a statutory deed for a power of attorney. The
plaintiff’s evidence on the point is very untrustworthy. He states
that he did not know the land had been transferred to the defend-
ant until the fall of 1913, but in February of that year, his solic-
itors wrote to Mitchell stating that the land had changed hands
and no longer belonged to the plaintiff (ex. 44). Mitchell knew in
February, 1913, that the land was in defendant’s name and wrote
to plaintiff calling his attention to the fact. In March, 1914, the
plaintiff signed a lease of the land. The defendunt heard of it
and telegraphed to the plaintiff to bring it to her for approval,
that otherwise she would not countenance the transaction. He
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40 marry then had a new lease prepared from the defendant to the tenants

peal, ’ and signed by her. This transaction operated as an affirmation

w— of the ownership of the land by the defendant. The plaintiff
=

must fail on the first ground.
sign five We now come to the second claim for relief, that of undue
ary if the influence. If it were not for the plaintifi’s own evidence, I would
e plaintiff have been prepared to hold that the defendant had obtained the
oy et conveyance of the land by undue influence. He was evidently
lveyanc:-; infatuated with her. She possessed his absolute confidence. He
- was weakened by dissipation. He wished to marry her and
:ﬁ::::l ‘;f would have done so, were it not for the obstacle of a still existing
a0 thc‘n: husband. It is clear to me that she followed him to Saskatoon
and that she set to work to strip him of his property, and that when
she had accomplished this she threw him over. But how is the

he signed

powers of Court to give relief on this ground in the face of the plaintiff’s
after the own sworn testimony? On his examination for discovery he was
property, asked ‘“Was anything said by Mrs Woessner to you to induce
ter-in-law you to sign a transfer of these properties to her?” To this he
were not answered: “No, I do not remember anything being said.” This
tates that answer was verified and repeated by him at the trial. The fol-
powers of lowing is taken from his cross-examination at the trial:—

lueid and Q. She never asked you, you so say here, to transfer this land to her?

1e face of A. No; she never asked me to transfer them to her. Q. There was no coax-
f's state- ing or wheedlmg by her to mduoe you to sign these transfers to her? A. The
; only land t fi me and Mrs. Woessner (were) over
instead of my brother-in-law’s letters, that she said my brother-in-law would get this

terwards, land and she said she would get these powers of attorney and make better
W the de use of it. Q. And there was nothing said by her to induce you to give her
e this land? A. Simply through the letters of my brother-in-law and men-
18 Impos- tioning my brother-in-law getting the land. Q. But all the inducing was

1ess man, in reference to the power of attorney, so she could manage the land for you?
A. So she could manage the farm for me. Q. She never tried to influence

:{y. The you, eajole you, persuade you in any way, shape or form, to make her a gift
e states of the land, to be hers out and out? A. No, she never asked me to give
e defend- her the land out and out; certainly not. Q. She never used any caresses
his solic- or any influence of any kind, never got you any liquor and——
d hands His Lordship: “Oh; no; he said she used to do her best to
i Raew in sober him up; he has already said that.”

d Q. And there is nothing of this kind, that I have just mentioned, used
ind wrote by her to charm you into giving this property to her herself? A. No. Q.And

1914, the nothing like this was used by her to induce you to give this property to her?
ard of it A. We never mentioned anything about the land only to get this power of
attorney to look after my interest in the farms.

[y val, : g
Sl He does not remember any conversation with Morton about

ion. He
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the transfers. Morton's evidence, which I have already quoted,
clearly shews that the plaintiff knew what he was doing when he
transferred the land to the defendant, that the plaintiff was

wo-z". previously warned of the consequences of so doing, and that he

Perdue, J.A

made the conveyance as a voluntary gift to the defendant. I see
no reason for doubting the truth of Morton’s statements. As far
as I can judge he had no personal interest in the matter and merely
acted as a solicitor carrying into effect the clear intentions of these
two persons. His evidence and that of the plaintiff himself com-
pletely dispose of the contention of undue influence. The intention
of the plaintiff clearly was to make a gift of the lands to the de-
fendant. There is no evidence to shew that he was not fully
aware of what he was doing.

In Henry v. Armstrong, 18 Ch.D. 668, Kay, J., said:—

As I understand it, the law is that anybody of full age and sound mind,
who has executed a voluntary deed by which he has denuded himself of }is
own property, is bound by his own act, and if he himself comes to have the
deed set aside—especially if he comes a long time afterwards—he must prove
some substantial reason why the deed should be set aside.

In Kekewich v. Manning, 1 DeG. M. & G. 176, 187-188 (12
E.R. 519), Knight Bruce, L.J., observed:—

It is on legal and equitable prineiples, we apprehend, clear that a person
sui juris, acting freely, fairly and with sufficient knowledge, ought to have
and has it in his power to make, in a binding and effectual manner, a volun-
tary gift of any part of his property, whether capable or incapable of manual
delivery, whether in possession or reversionary and howsoever cireumstanced,

1 would refer to Toker v. Toker, 31 Beav. 629, 644 (54 E.I.
1283), and Alleard v. Skinner, 36 Ch.D. 145, 182,

The plaintiff made a voluntary conveyance of the land to the
defendant as a gift. If she had continued to live with him I think
it is unlikely that he would have impeached it. When she cast
him aside he sought to get his property back, and has set up these
contradictory grounds as reasons for attacking the gift.

The third ground that there is a resulting trust may be dis-
missed in a very few words. There is not evidence to support it.
A gift was made of the land. In order to enable the defendant to
enforce the plaintifi’s claims against Mitchell and “to look after
his affairs generally "’ he gave the powers of attorney. They in uo
way contradict the absolute nature of the conveyances. The
authorities cited by counsel for the plaintiff do not apply in view
of the conclusions that must be drawn from the evidence.
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ly quoted, There is nothing in the evidence to suggest, much less to

g w:hen he establish, an illegal consideration for the conveyance.

intiff was It is regrettable that the plaintiff was so confiding in and so
ud that he infatuated with this loose woman as to make over to her abso-
nt. T see lutely almost all his property. The words used by Lord Notting-
8. As far ham in the old case of Villers v. Beaumont, 1 Vern. 100 (23 E.R.
nd merely 342), are peculiarly applicable to this case:—

18 of these If a man will improvidently bind himself up by a voluntary deed, and
aself com. not reserve a liberty to himself by a power of revocation, this Court will not
vintention loose the fetters he hath put upon himself, but he must lie down under

to ti his own folly.
;’0: "f'u‘l'l‘;j I think the appeal must be dismissed with costs.
- CameroN, J.A., concurred with PErbug, J.A.
Hacaarr, J.A. (dissenting) :—During the course of the argu-
ound mind ment our attention was called to misstatements which must have
nself of 1is been knowingly made by both parties to this suit in the verbal
to have the testimony given at the trial. In a suit of this nature between such
A gove litigants as we have here, in my opinion, neither party would
be likely to have the monopoly of truth-telling. I would consider
carefully all the material facts, the relationship of the parties to
M parsce each other, all the surrounding ecircumstances, their actions
ht to have towards each other during their intimacy and the coarse, sordid
T, & volun. conduet of the defendant after she had obtained all the plaintiff’s
lzrﬁ:',’“"l"'.:‘.‘l" money and stripped him of every shred of his property, and in

iy deserting him and concealing her whereabouts to avoid service
(54 E.R. dSergey g

of process in this suit. I think the chapter of events tells a more

truthful and convincing story than the verbal statements of the
witnesses given in the box.

15 Hals. at p. 399, discusses the subject of donors sui juris
in this way:—*“Prima facie everyone who is sui juris can dispose
by way of gift of any property, or of any estate or interest therein,
to which he is absolutely entitled. It is on legal and equitable
principles clear that a person sui juris acting freely, fairly, and
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delivery, whether in possession or reversion, and howsoever
circumstanced.

For the above proposition the text-writer cites Kekewich v.
" Manning (1851), 1 DeG, M. & G. 176, (42 E.R. 519).
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And again at p. 400, when treating of inferences that may be
drawn, and presumptions that exist, in the case of husband and
wife, the author says:—*“A wife may make a gift of her separate

. income to her husband, and the gift may be inferred from the
WOESSNER.

circumstances of the case or the conduct of the spouses. The
receipt by her husband of such income with her acquiescence,
when they are living together, is a strong presumption of gift.
There is no presumption, however, of a gift of the wife's capital,
Primd facie a husband who takes his wife’s separate property is u
trustee of it for her, and the burden of proving a gift lies upon
MR e

And in the case of intoxicated persons, at p. 403, the author

says:—*‘ A gift by a person in such a etate of intoxication as to he
non compos mentis is void.”

See Cory v. Cory, 1 Ves. Sen. 19 (27 E.R. 864); Cooke v. Clay-
worth, 18 Ves. 12 (34 E.R. 222); Butler v. Mulvihill, 1 Bli. 137
(4 E.R. 49); Nagle v. Baylor (1842), 3 Dr. & War. 60.

Stroud, in Vol. III, at pp. 2124-2125, points out the law as
regards presumptions in the case of gifts inter vivos and testa-
mentary gifts:—

In gifts inter vivos a presumption against the gift arises in cases where
subsists either of the following relationships: Parent and child; doctor and
patient; confessor and penitent; trustee and cestui que trust; or guardian
and ward. Gifts inter vivos brought about by the influence of the superior
in any such case will be void, unless the donee proves that the donor was
placed “in such a pcuuon u would enable him to form an entirely free and
unfettered jud; her of any sort of control”: Archer
v. Hudaon, 7 Beav. 560 (49 ER. 1183), Rhodes v. Bate, 35 L.J. Ch 267;
Parfitt v. Lawless, 41 LJ.P & M. 70; Huguenin v. Baseley (1807), 14 Ves, 273
(33 E.R. 526).

Then, speaking of legacies under wills, the author says:—

But the law regarding testamentary gifts is very different. The natural
influence of the parent or guardian over the child, the husband over the
wife, or the attorney over the client, may lawfully be exerted to obtain a
will or legacy, so long as the testator thoroughly understands what he is
doing and is a free agent. There is nothing illegal in the parent or husband
pressing his claims on a child or wife, . . . provided that that persuasion
stop short of coercion. . . . “The influence which will set aside a will,”
says Williams, J. (Wms. Exs. 40), “must amount to force and coercion,
destroying free agency. . . .”

And Wharton, at p. 870, briefly digests the subject by the
following proposition:—

Both a gift and a will may be set aside on the ground of undue influence;
but the natural influence, the exertion of which would justify the setting
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may be aside of a gift, may be lawfully exercised to obtain a will or legacy: Parfitt MAN.
nd and v. Lawless (1872), LR.2 P. & D. 462. &
sparate 1 think, in the case before us, the presumption is against the —
om the defendant. She has failed to satisfy the onus that is upon her. C"""
The A case frequently referred to and cited as a precedent is Cooke Worssver.
v. Lamotte, 15 Beav. 234 (51 E.R. 527), where it was held that mHageart,s.a.

scence,

of gift. whenever a person obtains, by voluntary donation, a benefit from
‘apital, another, he is bound, if the transaction be questioned, to prove
ty is a that the transaction was righteous, and that the donor voluntarily

and deliberately did the act, knowing its nature and effect. That
the above authority was not confined to cases of attorney and
client, parent and child, &ec., but was g 1, see the judgment
of Romilly, M.R., at pp. 239 and 240.

I think also in this case that the onus was upon the defendant
to shew that the plaintiff had independent advice, and that she
has failed to satisfy that onus. Morton, the solicitor, who says
he explained the matter to the plaintiff, was retained by the de-
fendant and was paid by her. I think it was clearly his duty,
acting for the defendant, to advise the plaintiff that he should
get independent advice. The law on this question is discussed in
Irwin v. Young, 28 Gr. 511. This was a case where it was shewn
that a voluntary deed had been executed without independent
advice, the grantor standing in such a relation to the grantee, as

S upon
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or w:m that he was likely to be under her influence. The Court, owing to

':e and the peculiar relationship of the parties, set the conveyance aside,
reher

although no fraud or moral wrong could be imputed to the grantee;
and although it was probable, from all the circumstances of the
case, that if the contents and legal effect of the instrument had
been fully explained to the grantor by an independent legal ad-
viser, the grantor would still have executed the deed, though
probably with some modifications in the details. The relief was

h. 267;
es. 273

atural
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e granted without costs, however, as no case of actual fraud was
whand established.

“w‘:‘u“’“ Donaldson v. Donaldson, 12 Gr. 431, was a case in which the

plaintiff was an infirm man, 72 years old, and was induced by his
son, with whom he resided and who had great influence with him,
to agree in writing to leave to the decision of two referees the
terms of his will, and to execute a will in pursuance of their award.
A lease to the son was executed at the same time. The son having
[ailed to establish that his father had competent, independent

»reion,
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advice in the matter, or had entered into the transaction willingly,
or without pressure from the son, the Court decreed the leas
void, and the will revocable at the pleasure of the plaintiff.

The referees made their award and he made his will in the
terms of the award and at the same time executed a lease of cer-
tain lands, being a disposition practically of all his property. The
will and lease were prepared by a solicitor acting for both parties
and he gave no advice to either party but took pains that they
each understood the papers before signing them. The plaintifi
contended that the will was irrevocablé and brought this suit to
set aside the will and lease. Mowat, V.-C., in giving judgment,
at 435, said that,

Considering the relations of the parties, and the condition of the plaintiff,
it was necessary for the defendant to shew (amongst other things) that th
defendant had an independent adviser, one competent to advise him in the
matter, and who did give the plaintiff all the advice he needed.

I have no doubt that he (the plaintiff) understood the general nature of the
papers he executed, and that he was not in a state of mind that rendered
him incompetent for the transaction of ordinary business. But between
parties situated as these parties were, this is not enough. The defendant
was bound to establish that the transaction was entered into willingly and
deliberately on the part of the plaintiff, and without pressure from, or influence

by, the defendant, as the recipient of the benefit; and these things the de-
fendant has not established.

Want of independent advice is a serious matter. In Lavin v.
Lavin, 27 Gr. 567, a bill was filed to set aside a conveyance from
father—aged 90—to his son. It appeared that at the time of the
deed the father resided with a daughter and the son also lived
with her and was paying her for the father's board. The father's
only means consisted of his interest in the lands in question.
Spragge, C., found that no fraud or undue influence was practised
on the father, and that he was quite capable of understanding any
plain explanation, if given him, of the nature and effect of the
instrument; that it had been discussed prior to the execution,
and that if every proper explanation had been given and every-
thing had been done which the law requires in such cases, the
father would probably have executed the deed; that though the
deed may have been read to him, and that though he probably
knew that it was a deed to his son, still no proper explanation or
advice was made to him as to its nature and effect; that if he
had been properly advised he would not have made the convey-
ance without securing a reasonable provision for himself, and that

[36 D.L.R.
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illingly, under the circumstances it was an improvident transaction and MAN.

» leas entered into without proper advice and should be cancelled. C.A.

b The foregoing view of the law was affirmed by the Court of  Cppps

l'in the Appeal in this same case in 7 A.R. (Ont.) 197. &

) of cer- . . . 2 . s S— WOESSNER.
of cer. I think the facts disclosed in this case bring it well within the

y. T_h“ law laid down in Stuart v. Bank of Montreal, in the judgments of i
parties the Supreme Court and of the Privy Council, 41 Can. 8.C.R. 516;

at they [1911) A.C. 120.
olaintiff The transaction in question in that case began by the husband,
suit to Mr. Stuart, offering his wife as security to the bank for some

lgment, further advances which his associates were unwilling to guarantee.
» These transactions ended in the transfer to the bank of everything
ainti . 2

-, Mrs. Stuart possessed, so that in 1904 she was, as the bank was

that th

m in the informed by its solicitor, “absolutely cleaned out.” The trial

Judge dismissed the action with costs, holding, in effect, that Mr.

- "‘r ”“' Stuart exerted no undue influence over his wife; that she perfectly
rendere

between understood what she was doing and acted on her own uncon-
efendant trolled judgment, and that no unfair advantage was taken of her.

wly and The Judge was prepared to hold that Mrs. Stuart received ample
’":}::(:'I:' consideration for what she undertook, though he did not rest his

decision on that ground. In the Court of Appeal for Ontario,
avin v, which consisted of 4 members, two Judges agreed with the trial
from a Judge. The Chief Justice thought that Mrs. Stuart was entitled
vof the to relief, but he based his judgment on the case of Cox v. Adams,
o lived 35 Can. 8.C.R. 393, which decided, or was supposed to have

ather's decided, that no transaction between husband and wife for the
lestion. benefit of the husband can be upheld unless the wife is shewn to
actised have had independent advice. As the Court was equally divided,
ng any the judgment of the Court below was affirmed.

of the On appeal to the Supreme Court of Canada, which consisted
cution, of 5 Judges, one was for dismissing the appeal; the other 4 Judges
every- held that the case was concluded by Cox v. Adams, and pronounced
es, the judgment in favour of the plaintiff.

gh the In the Privy Council the finding of the Supreme Court was
obably affirmed, but they did not rely upon the reasons given in the Su-
tion or preme Court alone; but took the view that the facts and circum-

L if he stances of the case were very different from that which commended

onvey- itself to the trial Judge and the Judges who agreed with him.

Wl that Lord Macnaghten, who delivered the judgment of the Court,
after setting forth fully the facts and giving verbatim the corres-




MAN.
o C. A.
B Crurrs
SR v.
Pt WOESSNER.
bl et
ih Haggart, J.A.

DominioN Law REPORTS. 36 D.L.R.
pondence which led up to the execution of the security, said on
p. 136:—

The result of these transactions was that Mrs. Stuart surrendered to the
bank all her estate, real and personal, . . . and was left without any
means of her own. . . . The evidence is clear that in all these trans-
actions Mrs. Stuart, who was a confirmed invalid, acted in passive obedience
to her husband’s directions. She had no will of her own, nor had she any
means of forming an independent judgment, even if she had desired to do
s0. She was ready to sign anything that her husband asked her to sign
and do anything he told her to do.

He refers to the fact that in the evidence of the plaintiff she
repudiated the notion that any influence was exerted or any pres-
sure put upon her, or that her husband made any misrepresenta-
tion to her. She said she acted of her own free will to relieve her
husband in his distress and that she would have scorned to con-
sult any one. She certainly knew that she was incurring liability
in order to help her husband and the company in which he was
interested. Then he proceeds,—

Her declarations, in the course of her cross-examination, that she acted
of her own free will, and not under her husband’s influence, merely shew how
deep-rooted and how lasting the influence of her husband was.

And on p. 137, he proceeds to say:—

It may well be argued that when there is evidence of overpowering
influence and the transaction brought about is i derate and irrational,
as it was in the present case, proof of undue influence is complete. How-
ever that may be, it seems to their Lordships that in this case there is enough,

ding to the gnized doctrine of Courts of equity, to entitle Mrs

Stuart to relief. Unfair advantage of Mrs. Stuart’s confidence in her husband
was taken by Mr. Stuart.

The foregoing seems to me to be an answer to the position
taken by counsel for the defendant when he refers to the evidence
of Cripps where he, in substance, denied that the defendant made
any misrepresentations or exerted any overpowering influence
upon the plaintiff in signing the documents in question.

As I have said before, the Privy Council did not find that the
want of independent advice was unimportant, because Lord
Macnaghten, towards the close of his judgment, when speaking
of the solicitor acting in the Stuart case who occupied a similar
position to that of Mr. Morton in this case, observes, p. 139:-

Mr. Bruce undertook a duty towards Mrs. Stuart, but he left her in a
worse position than she would have been if he had not interfered at all. His
course was plain. He ought to have endeavoured to advise the wife and
to place her position and the consequence of what she was doing fully and
plainly before her. Probably, if not certainly, she would have rejected his
intervention. And then he ought to have gone to the husband and insisted
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id on on the wife being separately advised, and if that was an impossibility, owing MAN,
to the implicit confidence which Mrs. Stuart reposed in her husband, he a

to the ought to have retired from the business altogether and told the bank why -
ut any he did so. Crirrs

t - i i " 2 v
edir::: Although the evidence here discloses no ou.art act of Coereion  y,pven
S or of fraud on the part of the defendant, I think the plaintiff is i
| to do right in asking us to consider the relationship of the parties to e
to sign each other, all the surrounding circumstances and all their actions
iff during their intimacy. The conduct of the defendant after she
¥ ahe had denuded the plaintiff of every dollar and of every shred of

P

[ property throws a strong light upon her motives and shews clearly
e.en:"' the exercise of undue influence.
e fer To establish undue infl it is not y to prove fraud

o or deceit or force or compulsion. The co-existence of the intimate
wbility relationship that existed between this maw and his mistress, the
i absence of consideration and of independent advice and the fact
that the transaction is a gift throws the onus upon the grantee.
Undue influence does not import that compulsion or force or fraud
is necessary. The words “undue influence” means just what
X they express.
:if):i:l“ All the material facts shew clearly to my mind that this de-
Bow. fendant dominated the plaintiff with the full purpose of obtaining
mough, all his property and that when that purpose was effected she had
e Mrs no further use for him. It is true the evidence given by both plain-
usband tiff and defendant shews that she was kind to him; she took care
of him and nursed him when he was ill. No doubt this helped her
in attaining her object. Had she been cruel to him, cruelty might
have defeated that object.

From the surrounding circumstances, the dealings of the
parties with each other and the ultimate result, I would draw the
foregoing inference, which in my opinion would be more reliable
than the words spoken under oath at the trial, and justify the
Court in giving the plaintiff the relief he asks for.

I would allow the appeal and enter judgment for the plaintiff.

MacpoNaLp, J.:—This is an action to set aside a conveyance
and transfer of lands conveyed and transferred by the plaintiff

e acted
*w how
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L His ‘ to the defendant, on the ground that they were procured by means
lllf; :::'I’ of fraud, duress and undue influence.

Wad bis As the action was originally brought the plaintiff sought to
insisted set aside the conveyance and transfers on the grounds:—(1) That
the defendant falsely and fraudulently represented that she was
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a single woman, and induced the plaintiff so to believe, and that
she promised to marry him. (2) That the defendant induced him
to execute what he believed, at the time, to be a power of attorney,
enabling her to manage his estate and that he subsequently found,
instead of being a power of attorney, he had executed a conveyance
and a transfer of his lands, and that subsequent to the execution
of these documents, the defendant advised him that she was u
married woman.

At the trial the plaintiff amended his statement of claim by
adding the following paragraphs:—

In the alternative, the plaintiff says that he became addicted
to drink, and his will-power became weakened, and the defendant
by reason of their intimate relationship and her acts of kindness to
him from time to time obtained an undue influence over him, and
induced him to execute the said conveyance.

In the further alternative, that the defendant obtained the
confidence of the plaintiff, and confidential relationship was
established between them, and the defendant procured the saidl
conveyance without the plaintiff having independent advice and
without any consideration.

In the further alternative, the conveyance was executed for
the purpose of enabling the defendant to manage the said lands
for the plaintiff, and the defendant holds the said lands in trust
for the plaintiff and not otherwise.

The first ground was practically abandoned at the trial, as the
plaintiff well knew the defendant to be a married woman, and she
never concealed that fact from him.

In his evidence the plaintiff admits that he knew in the winter
of 1911 that the defendant had a husband, and that she gave him
to understand she would have to get a divorce before she could
get married.

In October, 1911, he gave her his house property in Saskatoon,
which she disposed of without consulting him.

The trial Judge found, with respect to the properties now
sought to be recovered, that the plaintiff had eapacity and know-
ledge of what he was doing, and that he gave the property to the
defendant, but even so, he adds, it may be shewn his action was

induced by undue influence.
The donor may shew that confidential relationship existed between the
donor and the recipient, and then the law on grounds of public policy pre-
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sumes that the gift, even though in fact freely made, was the effect of the
influence induced by those relations, and the burthen lies on the recipient
to shew that the donor had independent advice, or adopted the transaction
after the influence was removed, or some equivalent circumstances: Morley
v. Loughnan, [1893] 1 Ch.D. 736 at 752.

The plaintiff says that when he executed the conveyance and
transfer he thought he was executing powers of attorney. Such a
thing as a conveyance or transfer did not enter his mind. How
then could there have been an undue influence inducing the ex-
ecution of those documents? Furthermore, the plaintiff says that
the defendant never asked him to give her the property, or sug-
gested the execution of such documents, and the defendant says
that it was a voluntary act on the part of the plaintiff, without
any urging or suggestion on her part, and with the plaintifi’s own
evidence on this point no other conelusion than that he gave the pro-
perty to the defendant could be arrived at.

In March, 1914, the plaintiff made a lease of the property in
his own name, upon learning which the defendant immediately
objected and the plaintifi changed the lease, substituting the
defendant’s name as lessor. He then knew the defendant’s atti-
tude with respect to the properties and recognized her claims.

(C'ertain principles are laid down by the decisions of the Court
of Chancery in setting aside voluntary gifts executed by parties
who at the time were under such influence as in the opinion of
the Court enabled the donor afterwards to set the gift aside.

First, where the Court has been satisfied that the gift was the
result of influence expressly used by the donee for the purpose.

Second, where the relations between the donor and the donee
have at or shortly before the execution of the gift, been such as to
raise a presumption that the donee had influence over the donor,
in such a case the Court sets aside the voluntary gift unless it is

proved that in fact the gift was the spontaneous act of the donor,
acting under circumstances which enabled him to exercise an in-
dependent will, and which justifies the Court in holding that the
gift was the result of a free exercise of the donor’s will. It cannot
be contended that this case comes within either of the above
classes.

In view of the plaintifi’s own evidence, the gift could not be
the result of influence expressly used by the donee for the purpose.

It is urged on behalf of the plaintiff that he became addicted
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to drink, and his will-power became weakened; it is evident that
the plaintiff became addicted to drink, and that occasionally he
indulged to excess, but there were intervals of sobriety, when he
was perfectly capable of transacting business, and on the oceasion
when he executed the documents conveying the lands to the
defendant, Mr. Morton, the solicitor who drew the papers, says
that the plaintiff was not under the influence of drink and never
on any occasion when he called at his office was he in that con-
dition, and there was nothing to indicate that he was not thor-
oughly competent to transact business. As an evidence of the
deliberate character of his purpose in conveying this land, the
plaintiff some time previous to the execution of the documents
procured an abstract of the lands and handed them to the defend-
ant, and she called upon Mr. Morton with the abstracts and asked
him to prepare the necessary conveyances to herself. Mr. Morton
hesitated, and asked her to have the plaintiff call and see him, and
a few days afterwards the plaintiff did call, when he was asked if
he understood what he was doing, and warned that once the land
was transferred he could not get it back, and the possibility of
the defendant leaving him, to which the plaintiff replied that he
was very fond of her, and wished to give her the land, and per-
sisted in opposition to the advice of this solicitor to give her the
land. Even then the conveyances were not prepared as Mr.
Morton says he wanted to give him a chance to think it over.
At the expiration of 2 or 3 days he again called and asked if the
documents were ready, and insisted upon their preparation, and
they were then prepared and executed, and forwarded for registra-
tion. Up to this time not a word was said about a power of attor-
ney. One of the documents was returned by the officials at the
registry office as it did not comply with the forms used in the
province, and a new document had to be prepared, when the
plaintiff was sent for and executed a further transfer in place of
the one that was returned.

Between the time of the execution of the conveyances in the
first instance and the executing of the corrected tnmsfer, a power
of attorney was executed.

If this were a case calling for independent advice, which I do
not think it is, the plaintiff was well advised, and cannot complain
of the absence of such independent advice.
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lent that That the donor had confidence in the donee there cannot be
mally he any doubt. He expressed sentiments of affection, and a desire to
when he do something for her. ““The mere existence of confidence is not
oceasion enough. Its proved existence would be an ingredient in proving
3 to the influence, but influence is not to be presumed from the existence
Brs, says of confidence.”

nd never The confidence of the plaintiffi was that the defendant would

hat con- continue the relations that had sprung up between them with the
1ot thor- possibility of marriage in view, but there was no condition attached
e of the to the gift, it was free, voluntary and unsolicited, and I see no
and, the reason for differing from the conclusions of the trial Judge, and

cuments would therefore dismiss the appeal with costs. Appeal dismissed.

) defend- NATIONAL LAND & LOAN Co. v. RAT PORTAGE LUMBER Co.
ad asked (Annotated.)

Morton Manitoba King's Bench, Mathers, C.J.K.B., August 9, 1917.

him, and 1. CompaNiES(§ IV A—40)—AUTHORITY OF DIRECTORS—TRANSFER OF LAND—

asked if CovENANT—ULTRA VIRES. )

th A The authority of t of an
e land agreement for the sale of “land b{ the wmpany, and lhe usual indemnity

bility of covenant in connection therewith, may be derived from a by-law pumd

subsequent to the execution of the assignment. A land trading company

that he | having the power to sell land has the implied power to enter into a
and per- covenant of that kind.
[Bonanza Creck case, 26 D.L.R. 273, [1916] 1 A.C. 566, considered. See
i her the annotation 26 D.L.R. 205. See also annotation followi ing this case.]
as Mr. 2. PrincipaL AND SURETY (§1 B—13)—DISCHARGE OF SURETY—IMPAIRMENT

OF BECURITY.

it over. The dealing with a security by a principal ereditor, which does not pre-
ed if the judice the surety in a sense that he suffers pecuniary loss or damage as

" the reasonably direct or natural result of that act, will not discharge the
ton, and surety.

registra- [Sec. 26 (r) of the King's Bench Act (R.S8.M. 1913, ch. 46), applied;
of att, Blackwood v. Percival, 14 Man. L.R. 216, followed.|
or-

I8 at the D. H. Laird, K.C., and A. R. Dysart, for plaintiffs.
| in the E. Anderson, K.C., and E. P. Garland, for defendants.
‘hen the Mataers, C.J.K.B.:—On and prior to May 14, 1912, the

Rat Portage Lumber Co., Ltd., was the owner of lots 1 to 7 in
block 12 in the townsite of Weyburn. It had up to this time
used these lots for the purpose of piling lumber thereon in the
prosecution of its business of a lumber company. On that day it
entered into an agreement to sell these lands to one W. B. Procter
for the sum of $45,000, payable $1,000 upon the execution of the
agreement ; $14,000 in 30 days from that date and the balance in
2 equal annual instalments of $15,000 each, payable on or before
May 14, in the years 1913 and 1914, with interest at 70,. The
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deferred payment of $14,000 was duly made, as was also the
$15,000 which fell due on May 14, 1913.

On July 19, 1912, the purchaser, W. B. Procter, entered into
an agreement to sell lot 7 to one F. D. Porter, for the sum of
$5,000, payable $1,666.66 cash upon the execution of the agree-
ment and the balance in two equal instalments of $1,666.66,
payable on April 19, 1913, and January 19, 1914,

On April 16, 1913, W. B. Procter assigned his agreement to
the Federal Securities Co., Ltd.

On September 3, 1913, the defendants, the Rat Portage Lumber
Co., by an assignment in writing, assigned the agreement of sule
entered into between that company and W. B. Procter to the
plaintiffs, National Land Co., Ltd., for a consideration of $14,000,
and granted, sold, assigned and transferred to the assignees the
lands deseribed in the agreement; namely, lots 1 to 7 in block 12,
in townsite of Weyburn.
tiffs paid to the defendants a cheque of $10,000 on September 10,
and a further cheque of $1,500 on September 15. They charged
the defendants with $103.32, solicitors’ fees and, by agreement,
retained $2,396.68, pending the payment of taxes for the year
1912, which were then and still are unpaid. The assignment
from the defendants to the plaintiffs contained the following
covenant :—

And the said assignor doth further for itselfl and its successors and assigns
covenant, promise and agree to and with the said assignee, its successors and
assigns, that in case of default by the purchaser in the payment of any sum
or sums of money which shall become due or owing under the said articles of
agreement, that he will forthwith on demand well and truly pay, or eause to

be paid to the assignee, his heirs, executors, administrators or assigns any
sum or sums so in default.

Early in January, 1914, the purchaser of lot 7 from Procter
had paid his full purchase money and demanded title. There
was no provision in the agreement between the defendants and
Procter entitling the latter to a release of any portion of the land
agreed to be purchased upon paying a proportion of the purchase
money. Procter therefore found himself unable to make title to
lot 7, without the consent of the plaintifi company. His only
alternative would be to pay the whole balance due under the
agreement. On January 12, 1914, Procter wrote the plaintiff
company telling them that he desired to obtain a release of lot T,
and asking them to say what proportion of the final paymeng

In respect of this assignment the plain-
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i also the they would consider necessary for the release of the lot. Receiv- i
ing no reply, he, on January 30, wrote to the defendant company K. B.
tered into enclosing & copy of the letter previously written to the plaintiffs N moxaw
le sum of and asking them to look into the delay and advise him as early Lk‘“"é‘o
the agree- as possible.  On February 2, 1914, the defendant company wrote “:, ’
81,666.66, the plaintiff company, enclosing the letter which they had received P“l:;:un
from Procter. To this letter there was the following post-seript:—  Lumser
rement to P.8.—We assume that in any event you will make no concession to Mr. S

Procter until the taxes on this property are paid and the amount which you Mathers,
" : . A CJKB.
hold on our account in connection with the purchase of the agreement is paid
over 10 us.
The plaintifi company fixed the sum of $2,000 as the amount
for which they would grant a release of lot 7, and upon the pay-

ment of that sum, they executed a conveyance of this lot to the

te Lumber
mt of sule
er to the
1 $14,000,
gnees the
block 12,
the plain-
ember 10),
y charged
greement,
the year
ssignment
following

purchaser Mr. Procter.

Default was made by Procter in payment of the instalment of
£15,000 which fell due on May 14, 1914, and the plaintiffs bring
this action upon the covenant above quoted for the amount of
such instalment, less the $2,000 paid in respect of lot 7, and acerued
interest.

The defences relied upon are: 1. That the transaction be-
tween the defendant company and the plaintiff company was an
absolute sale without recourse. 2. That if the officers executing
the assignment assumed to make the covenant sued upon, they

and assigns
had no authority to bind the company by any such covenant.

‘cessors and
;’f l"y.\',m"n 3. That if they were authorized to bind the company, such a
ol covenant was ultra vires. 4. That the plaintiff company, by

or eause to

nssigns any releasing lot 7, has so dealt with the property as to debar it from

now recovering against the defendant company.
), o 0 * .
n Procter I propose to discuss these defences in the order named.

e.. There ;- Dealing with the first defence, none of the officers of either
rh“'"" and 18 company could recollect exactly what conversation took place
the land while negotiations were being carried on between the defendants

| P‘lf"llil“' 3 and the plaintifis. W. J. Moran, now on active service, solicitor
e fl”“ to for the defendants and also one of its directors, and Wilson Bell
His only conducted the negotiations on behalf of the defendants, but to
J“(l“r' '!"' the former was left the details of the bargain. His evidence was
¢ plaintiff not obtained and none of the witnesses examined could recollect
eof lot 7 any discussion as to this covenant.

paymeny The chief business of the plaintiff company was the discounting
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or purchasing of just such agreements of sale, and a covenant by
the vendor, such as that contained in this assignment, was always
insisted upon by them. They had printed forms of assignment
containing this covenant with which they supplied their solicitors.
The company’s solicitors prepared an assignment in duplicate
upon the usual form and also a transfer of the land from the de-
fendant company to the plaintiff company. The assignment and
transfer were then sent to Moran on September 3, 1913, for
execution by the defendants, and were by him returned to plain-
tiffs’ solicitors on September 4, signed by the president and acting
secretary of the defendants and with its corporate seal affixed.
In their letter enclosing the assignment for execution, the plain-
tiffs’ solicitors asked to be furnished with evidence of authority
to sell the property and execute the assignment, and Moran in his
letter returning the documents executed, said: ‘“‘In order that
no question may arise, we will have a special by-law put through
by the directors of the company covering this transaction and
send you a certified copy of it.”

On September 5, plaintiffs’ solicitors returned to the de-
fendants’ solicitors one copy of the assignment to be executed by
Mr. Procter, the purchaser. They procured this to be done,and
remailed the assignment executed by Procter to the plaintifis’
solicitors on September 22,

On September 9, Moran wrote the plaintiffs’ solicitors en-
closing the by-law referred to. It is also stated in that letter
that the assignment had been forwarded to Procter for his signa-
ture, and it concludes with this sentence: “The Lumber Co.
ask us in the meantime to request you to allow the matter to go
through and payment to be made, they undertaking as to the
correctness of the matter and to execute such further documents
as you may require.”” On the following day the plaintiffs paid
over $10,000, and on September 15, $1,500 more, reserving the
balance pending the payment of overdue taxes.

After default had been made and the plaintiffs demanded
payment from the defendant pursuant to the covenant, neither
the company nor its solicitors took the position that it had given
no such covenant. The former claimed that the moneys retained
to pay taxes were sufficient to pay the arrears and the latter
intimated that the release of lot 7 might have changed the position
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it by so far as the defendant was concerned. Neither the company lﬂ
ways nor its solicitors appear to have been surprised to learn that such K. B.
Among a covenant was in existence. NaioNaL
Sitors, It would be impossible to hold under such circumstances that Lol‘::b(i
slicate the officers of the defendant company were not charged with a v
he de- knowledge of all that the assignment contained, or that they did Pol;;:al
1t and not intend that the company should be bound by the covenant Luyser
3, for sued upon. On the contrary, the inference is that, knowing the o
plain- assignment contained this covenant, they executed it intending 3%
acting that the company should be bound thereby.

flixed. Then, had the executing officers authority to bind the company

plain- by such a covenant? As already pointed out, the plaintiffs’

hority solicitors, on September 3, asked the defendants’ solicitors for

in his evidence of authority to enter into the agreement of sale to
r that Procter and to execute the assignment of the agreement to the

wrough plaintiffs. The assignment, for the execution of which the de-
n and fendants’ authority was asked, accompanied this letter, so that

the defendants’ solicitors knew exactly what document the plain-
e de- tiffs required to be executed. On the 4th the defendants’ solicitors
ted by replied that they could procure a special by-law to be put through
1e, and “covering this transaction” and send the plaintiffs’ solicitors

intifis’ a certified copy. At the same time the defendants’ solicitors
returned the assignment executed by the president and acting
rs en- secretary under the company’s corporate seal. On September 9,

letter the defendants’ solicitors enclosed to the plaintiffs’ solicitors a
signa- certified copy of the following by-law:—
sr Co. The Rat Portage Lumber Company, Limited. By-law No. 93.
! A by-law to authorize the directors of the Rat Portage Lumber Company,
to go Limited, to sell, assign and transfer unto the National Land & Loan Company,
to the Limited, the agreement of sale bearing date the 14th day of May, 1912, and
iments made between the company as vendors and W. B. Procter as purchaser.
g Be it enacted by the directors of the Rat Portage Lumber Company, as a
8 paid tydaw of asid fcllown1—
y-law of said company, as follows:
ng the 1. That the company do forthwith assign, sell and transfer unto the
National Land & Loan Company, the agreement of sale bearing date the 14th
day of May, 1912, and made between the company as vendor and W. B.
wanded Procter as purchaser, covering Lots 1 to 7 inclusive in Block 12, Townsite of
1either Weyburn, Plan 31899, at and for the consideration of $14,000 cash, and that
| given the president and tary-t , or assistant secretary, be and they are
tathol hereby duly authorized to the vt fer and assi and
| other documents in connection with the matter.
latter Done and passed and sealed with the corporate seal of the Company this
osition third day of September, 1913.

Corporate seal. D. C. CamERroN, president. Wrison BEeLL, secretary.
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This by-law purports to have been passed upon September 3,

but manifestly it was not passed until after September 4, because

on that day the defendants’ solicitors wrote promising to have it
put through.

Again, it appears from Moran's letter of September 4, that
Wilson Bell, the secretary, was not then in the city, but he was
present when the by-law was enacted and signed it as secretary.

It is clear, therefore, that the by-law was passed subsequent
to the execution of the assignment and was dated back so as to
syncronize with the date of that instrument. At the time the
by-law was passed the form the assignment was to take and its
contents had been settled between the parties. The defendant
company then knew exactly what documents it was necessary
the defendants should execute to carry the transaction through
and their contents. With this information in their possession,
the directors passed this by-law authorizing the president and
assistant secretary ‘‘to execute the necessay transfer and assign-
ments and other documents in connection with the matter.” 1In
view of all the circumstances, I think the by-law must be inter-
preted as conferring upon these officers the authority to make the
covenant sued upon.

The third defence is that the covenant was ultra vires the
defendants. The plaintiffs answer this objection by eciting
Bonanza Creek case, 26 D.L.R. 273, [1916] 1 A.C. 566, as showing
that a company incorporated by letters patent under Part One
of the Dominion Companies Act, R.S.C. 1906, ch. 79, is a common
law company with all the powers of a natural person. That case
had to deal with the Ontario Companies Act, but Lord Haldane,
at p. 283 of the report, does use language to indicate that, in his
opinion, there is no difference in this respect between the two
Acts.

A careful reading of the ex-Lord Chancellor’s dietum will
show that he does not say that the doctrine of ultra vires has no
application to any company incorporated by letters patent, or
that every such company has all the powers of a natural person.
What he does say is that

In the case of a company created by charter, the doctrine of wltra vires has
no real application in the absence of statutory restriction added to what is
written in the charter. Such a company has the capacity of a natural person
to acquire powers and rights. If by the terms of the charter it is prohibited
from doing 8o, a violation of this prohibition is an act not beyond its capacity,
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and is, therefore, not wltra vires although such a violation may well give ground
for proceedings by way of scire facias for the forfeiture of the charter. In the
case of a company the legal existence of which is wholly derived from the
words of a statute, the pany does not p the g | capacity of a
natural person and the docetrine of wltra vires applies. (p. 284).

The Dominion Companies Act, by secs. 34 to 37, provides a
means whereby a company incorporated under it may, by a vote
of its shareholders representing two-thirds in value of its sub-
seribed stock, obtain supplementary letters patent “extending
the powers of the company to such further or other purposes or
objeets’” for which a company may be incorporated. It may be
that these provisions should be held to constitute the “statutory
restrictions’’ referred to by Lord Haldane which would deprive
this company of the status of a natural person, and limit its
powers to those written in the charter. In the view I take of
this case it is not necessary to decide this question, because I
have come to the conclusion that, even if the defendant company
has not the powers of a natural person, the making of this covenant
was still within its powers. It was conceded that a company
may do anything which is incidental to or consequential upon
the thing the legislature has authorized. Here the company had
clear power to sell the land which it held in Weyburn. It had
power to enter into a binding agreement of sale in respect thereof.

It is not contended that it had not power to sell and dispose of
this agreement of sale to the plaintiffs.

A trading company, such as the defendant, may, without
express power, enter into whatever agreements or covenants are
usual in the particular business it is authorized to carry on in
connection with any matter in which it is directly interested and
which tends to promote its corporate objects. This is the ratio
decidendi of such cases as Re West of England Bank, 14 Ch.D.
317; Real Estate I. Co. v. Metropolitan Building Co., 3 O.R. 476,
and Hughes v. Northern Electric Co., 21 D.L.R. 358, 50 Can.
S.C.R. 626.

There is evidence that the defendant company was in urgent
need of the money for a specific purpose and gave that as the
reason for disposing of the agreement. The interests of the
company were evidently promoted by obtaining the money at once
rather than waiting until it became due. The assignment was in
the form exclusively used by the plaintiffs and there is no evidence

that this was not the form in use by other companies doing a like
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business. It is said that the giving or not giving an indemnity
covenant was a matter of agreement, but, so far as the plaintiffs
are concerned, it was a sine qua non. There is certainly nothing
from which it could be inferred that the giving of such a covenant
by a vendor disposing of his interest in an agreement of sale was
unusual. On the contrary, I infer that it was a usual condition
insisted upon by the purchaser.

I hold, therefore, that the making of the covenant sued upon
was not ultra vires the defendant company.

It is next contended that-the plaintifis, by releasing lot 7 at
the request of Procter upon payment of $2,000, have discharged
the defendants from liability. It is argued that the defendant
company's liability was that of a surety and that by this trans-
action the plaintiffs have so dealt with the security as to discharge
it from liability.

The transaction, in substance and in form, was an assignment
of a chose-in-action and a conveyance of the security held for the
payment thereof to which was superadded an agreement by the
vendor to discharge the assigned obligation if the obligor failed to
do so. The defendant offered for sale the obligation of Procter to
pay $15,000 on May 14, 1915, for which the plaintifis agreed to
pay $14,000, on condition that the defendants would undertake to
pay if Procter did not. After the execution of the assignment
containing this covenant no doubt the defendants’ relationship
to the plaintiffs became that of guarantor of Procter’s debt, and
they were bound not to deal with the security which they held for
the payment of that debt to the prejudice of the defendants.
The rule of law applicable is contained in sec. 26 (r) of the King's
Bench Act. It is there said that “giving time to a principal
debtor, or dealing with or altering the security held by the prin-
cipal creditor, shall not of itself discharge a surety or guarantor;
in such cases a surety or guarantor shall be entitled to set up such
giving of time or dealing with or alteration of the security as a
defence, but the same shall be allowed in so far only as it shall be
shown that the surety has thereby been prejudiced.” Before
this enactment the giving of time to the principal debtor without
the assent of the surety discharged the surety and the question of
whether or not he was thereby prejudiced would not be inquired
into. Rousev.Bradford Banking Co.,[1894] A.C.586. But that was
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not the rule with respect to the creditor dealing with securities. If
whether by his negligence or by his intentional act the creditor
released part of the security, the surety was discharged to the
extent only that he was prejudiced. To that extent the section
of the King's Bench Act is but an affirmance of the common law.
Capel v. Butler, 2 Sim. & St. 457 (57 E.R. 421), and per Osler,
J.A., Land Security v. Wilson, 22 A.R. 151, at 160, affirmed 24
Can. 8.C.R. 150.

This section of the King's Bench Act was considered by our
own Court in Blackwood v. Percival, 14 Man. L.R. 216, and in
Watson v. Bowser, 16 W.L.R. 505, 509. In the former case the
late Bain, J., said at p. 221: “The onus of proving that he has
been prejudiced must rest on the surety, and, as I understand the
Act, he must show that he has suffered pecuniary loss or damage
as the reasonably direct and natural result of the creditor having
given the extension of time; and the defence will avail him to the
extent of the loss or damage he can prove.” This opinion was
concurred in by Killam, J., speaking for the full Court.

Mr. Anderson argued that it was sufficient for the surety to
show that by the creditor’s dealing with the security, he was in
any degree prejudiced, and if so his defence was complete. In my
opinion that was not the law before the Act, and certainly is not
since. The Act expressly provides that granting time or altering
the security shall be allowed as a defence “in so far only as it shall
be shown that the surety has thereby been prejudiced.”

What is the evidence of prejudice to the defendant by the re-
lease of lot 7?7 The evidence is that at the time lot 7 was released
$2,000 was its outside value. It was the least valuable of any
of the 7 lots, and was not worth more than $2,500 on the basis
of the whole property being worth $45,000 at the time it was sold
to Procter. Between the date of that agreement and the release
of lot 7, the property had very greatly depreciated. It is difficult
to see how the defendant could be said to be prejudiced if the full
value was received for the property dealt with in the absence of
evidence that the salability of the remainder was thereby inter-
fered with, as to which there was none. The defendant did not
contend that it could predicate a case of prejudice upon the sale
of lot 7 for its full value. What it relied upon as showing pre-
judice was the evidence of Procter, taken upon commission. He
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"_“_N *  says that, having bound himself by covenant to give his purchaser
K. B. Porter a title to lot 7, he would have been compelled to pay up
Namoxar, the whole amount due under the agreement if the plaintiffs had
LoL::D&. not agreed to accept $2,000. He says at that time he could have
raised the money had he been compelled to do so; that in the

event of a refusal by the plaintiffs, he would have endeavoured to

have made the best bargain he could make, but that it is all a

matter of supposition as to what he would have done in the event

of a refusal by the plaintiffs to release lot 7 upon reasonable terms.

Such evidence is entirely too problematical on which to base a
finding that Procter would have paid off the whole balance of
purchase money if the plaintiffs had refused to release this lot.
He had some time before conveyed the remaining 6 lots to The
Federal Securities Co. and had no further interest in them. As
to what he would have done in the event of failure to obtain a
release of lot 7, he cannot possibly speak with any degree of
certainty. As he says himself, it is “all a matter of supposition.”
Had it been suggested to the plaintiffs that in the event of their
refusal the whole balance would be paid, they probably would
have held out, but the probability of this being done did not occur
to either them or the defendants. But, even if the evidence went
so far as to show that, had the plaintiffs refused Procter’s request
for a release of lot 7, he would have paid off the whole balance
payable under the assigned agreement, it would still, in my opinion,
fall short of showing that, in the language of Bain, J., in Blackwood
v. Percival, supra, the defendants had because of its release suffered
“pecuniary loss or damage as the reasonably direct or natural
result” of that act. The value of the security was diminished
only to the extent of the value of lot 7, and their liability upon
the covenant was diminished to exactly the same extent. There
was therefore no “pecuniary loss or damage’ as the “reasonably
direct or natural result’’ of the transaction.

Besides all this, there is some evidence that the plaintiffs acted
in releasing this lot with the defendants’ consent. The corres-
pondence between them at the time shows that the latter knew
of the application for a release of lot 7 and were agreeable that
the plaintiffs should grant it without payment of the whole
balance payable. The only stipulation made was that “no con-
cession”’ should be made to Procter until the back taxes were
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shaser paid. By the “concession” here referred to was meant the re-

;ayh:p lease of lot 7. Reading the defendants’ letter of February 2, K. B.
T d 1914, including the postseript, the fair conclusion is that the N urowar
ve

defendants had no objection to the “concession” being made Ll{‘)t‘:"&

" the provided the back taxes were paid, a very different attitude from v.
ired to . Rar

I that which they now assume. Posvaiit
R Under all the circumstances, I think the defendants have failed Ll’(&"’“
SO to show any prejudice and that plaintiffs are entitled to judgment. =
berms, There will be judgment for the plaintiff company for $15,910.24 &K%

base a and interest from March 15, 1916, at 79, and costs of suit.
nce of Judgment for plaintiff.
is lot.
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VI. Rationale of each of the conflicting doctrines as to the
subject of estoppel.
21. Doctrine under which no estoppel is predicable.
22. Doctrine under which an estoppel is predicable.

I.—Introductory.

1. General statement.—There is virtually no difference of opinion
as to the general rule that, as long as an wltra vires contract remains
executory on both sides, it is not susceptible of enforcement.:

The authorities are also in agreement as to the proposition
that, in any case to which that general rule applies, the principle
of estoppel cannot be invoked for the purpose of enabling a party
to the contract to maintain an action upon it.?

On the other hand, there is a conflict of views with regard to
the question whether that principle is available for such a pur-
pose in a case where the claimant has performed the whole con-
tract, or the divisible part thereof with respect to which recovery
is sought Two diverse theories have been Eropounded

(1) That the mere fact of performance by the plaintiff never
operates s0 as to estop the defendant from setung up the defense

of ultra vires.

(2) That this fact is of itself sufficient to estop the defendant
from setting up that defense in whatever respect the contract
may have transcended the powers of the corporation.

In the present note it is promed to review all the English and
Canadian cases which have a bearing upon these theories. The
American decisions will be cited merely to such an extent as may
be necessary for the p of indicating the position taken by
the various Federal and State Courts, and of throwing additional
light upon the limits and rationale of each of the doctrines.

The term “wultra vires” in its proper sense ‘‘denotes some act
or transaction on the part of a corporation which, although not
unlawful or contrary to public policy if done or executed by an
individual, is yet beyond the legitimate Jlowers of the corporation
as they are defined by the statutes under which it is formed, or
which are applicable to it, or by its charter or incorporation
papers.”’*  As an introduction to the present monograph this

! Apparently the only case in which the contrary has been maintained
is I{,arrulr Independence Gas Co. (1907), 76 Kan. 750 13 L.R.A.(N.8)) 1171,
92 Pac.

* For cases in which this doctrine was exphcnly enounoed, see Wilks

v. Georgia P.R. Co. (1885), 79 Ala. 180; Long P.R. Co. (1890),

91 Ala. 519, 24 Am. St. Rep. 931, 8 So. 706; Dayv piral Springs Buggy
Co. (1885), 57 Mich. 146, Am. Rep. 352 23 N.W. 628; Pennsylvania,
D. & M. Steam Nav. Co. v. Dandridge 1836) BGlll&J (Md.) 248, 29 Am.
Dec. 543; Nassau Bank v. Jones (1884), 95 N.Y. 115, . Rep. 14;
Swindell v. Bainbridge State Bank, 3 Ga. App. 364, 60 8 E

# 2 Machen, Corp. sec. 1012, This definition is adopl,ed in 5 Laws of

r:fland (Halsbury), p. 285; and Pennsylvania R. Co. v. Minis (1913), 120
461, 87 Atl. 106

Trevor v. Whitworth (1887), L.R. 12 App. Cu 409 57 L.l Ch. I\ S.
28,57LTNS 457, 36 Week. Rep. 145, it was r d by 'Lord M

that the principles laid down in Ashbury R. Carriage & Iron Co. v. 7hrh¢
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general e tion of the meaning of ultra vires will suffice. But
it should observed that the statement, being quite general,
fails to take account of a distinction to which, in a discussion of
the applicability of the principle of estoppel to actions brought
upon ultra vires contracts, a very material importance attaches;
that is to say, it does not speuﬁully refer to the fact that a con-
tract may be wultra vires by reason either of an express or of an
implied prohxbmon' Some Courts, as will be shewn hereafter,
hold that an estoppel can be preduaued only where the prohibi-
tion is one of the latter description. See secs. 8, 9 and 20, post.

2. Principle of estoppel considered with reference to partially performed
contracts.—From the universally accepted doctrine that an ultra
vires contract cannot be enforced while it remains executory, it
would seem to be a necessary deduction that, if one of the parties
withdraws from the contract after it has been performed on both
sides, during a portion of the period which it covers, such with-
drawal cannot constitute a cause of action, for the simple reason
that the unperformed residue of the contract is executory in its
nature. Decisions in accord with the view indicated by this con-
sideration have been rendered not only by Courts which refused
to recognize the principle of an estoppel as predicated from the
performance of the contract by the claimant,® but also by Courts
which accept that principle.?

3. Effect of the complete execution of ultra vires contracts on both
sides. — The doctrine applicable in cases involving contracts

(1875), L.R. 7 H.L. 653, 44 L.J. Exch. N.8. 185, 33 L.T.N.8. 451, 24 Week.
Rep. 794, 2 Eng. Rul. u 304, with mr.rd to the limits of the powers of
mwrmwd companies, had been held the House of Lords to “apply
with equal force to companies governed by the Companies Acts and to com-
panies incorporated by special Act of Parliament.”

! In support of this statement it will be sufficient for our present pur-
%men to quote the following remarks of Lord Cranworth in Shrewsbury &

R. Co. v. North-Western R. Co. (1857), 6 H.L. Cas. 113, 10 Eng. Reprint,
1237: “When the legnlnture constitutes a cor| tion, it gives to that body
primd facie an absolute right of contracting. ut this prima facie right does
not exist in any case where the eontmt is one which, from the nature und
object of incorporation, the corporate body is ex| ly or |mpl|edl
hibited from making; such a contract is said to ultra vires.” F e
referred to the lang: used by Parke, B., in South Yorkshire R. & RD
Co. v. Great Northern Co. (1853), 9 Exch. 75: “Where a corporation is
created b an Act of Parliament for icular purpuses with special powers,

e ir deed, though under their corporate seal, . . . does not
bind them if it appear by lhe expnu provisions of the statute creating the
corporation, or by from its enactments
that the deed was ultra mu. tlut is, that the legislature meant that such
a deed should not be made.”

* In Thomas v. West Jersey R. Co. (1879), 101 US. 71, 25 L. ed. 950
(action not maintainable for rent accruing under a lease in respect to a period
sulm*qugntly to the repudiation of the contract by the defendant); Oregon
R. & Nav. Co. v. Oregonian R. Co. (1884), 130 U.S. 1 (similar decision);
Hallmy v. Hanaur Oil Works (1888), 86 Tenn. 598, 8 8.W. 396.

4 McNulta v. Corn Belt Bank (IN‘)S), 164 11l. 427, 56 Am. St. Rep.
203, 45 N.E. 954, lﬂinm? (1895), 63 Il ‘I)p 593; Western Maryland
Co. v. Blue R ‘0. (1905), 102 Md. 307, 2 L.R.A.(N.8.) 87, 111
Am. St. Rep 362 62 Atl. 351; Ogdensburgh & LCR Co. v. Vermont &
C.R. Co. (1875), 4 Hun (N.Y.) 268 6 Thomp. & C. 488,

109
Annotation.
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Annotation. which have been executed on both sides is that “the executed

ealings of corporations must be allowed to stand for and
against both parties when the plainest rules of good faith require
it.”1 Hence “where a void contract has been so far executed that
property has passed under it and rights have been acquired under
it, the Courts will not disturb the possession of such property, or
compel restitution of money received under such a contract.”:
This doctrine is apparently a deduction from the principle, “In
pari delicto, potior est conditio possidentis,” which has in point of
fact been relied upon as the ratio decidend: in many cases involving
circumstances of essentially the same character as those in which
the doctrine has been invoked.?

Considered with special reference to the remedial rights of the
corporation itself, this doctrine assumes the form indicated by
the following statement: ‘A corporation acting without authority
is not in the position, with the privileges of an infant, to avoid an
improvident contract, but in the position and subject to the liabili-
ties and disabilities for a wrongdoer, if it exceeds its authority.
It cannot complete a bargain with a third party, which such third
party has a right to make, and then rescind the contract, wholly
executed, if such contract proves to be an improvident one, and
recover back the consideration.”

That in cases where the remedial rights of creditors are involved
the fact of a complete execution on both sides is not treated as a
reason for allowing the transaction to stand is indicated by some

! Thomas v. West Jersey R. Co (1879). 101 U.S. 71, 25 L. ed. 950, citing
Parish v. Wheeler (1860), 22 N.Y. 4

' Pnnc‘lyle approved by the Court in Pennsylvania R. Co. v. St. Louis

& T.H.R. Co. (1885), 118 U.S. 290, 30 L. ed. 83, 6 Sup. Ct. Rep. 1004,
but declared not to be applicable to a case in which the contract had been

partially performed. For other cases in which this principle was held
controlling, see Cincinnati, H. & D.R. Co. v. McKeen (1894), 12 C.C.A
M 24 US. A[g) 218, 64 Fed. 36 (transfer of stock); Santa Cruz v. Wylu
(1913), 12OC A. 485, 202 Fed. 357, Aﬂirmmg (1911), 184 Fed. 752 (sale);
Camden & A.R. Co. v. Maya Landw & E lg . Co. (1886), 48 N.J.L.
530, 7 Atl. 523 (leue) Emmet v. Reed (1853) SN.Y. 312 (promissory note
had been cancelled and returned after it had been paid in the manner agreed);
Cunmnﬁlmm v. Massena Springs & Ft. C.R. Co. (1892), 63 Hun. 439, 44
N.Y.8.R. 723, 18 N.Y. Supp. 600, affirmed in (1893), 138 N.Y. 614, 33 N.E.
1082 (eonstructlon oonluct;’

3 National Bank v. Stewart (1882), 107 U.8. 676, 27 L. ed. 592, 2 Sup.
Ct. Rep. 778 (loan hy national bank on security of its own sharcs), Cin-
cinnati, H. & D.R. Co. v. McKeen (1894), 12 C.C.A. 14, 24 U.S. App. 218,
64 Fed. 36 (complete purchase of shares in another company); Reed's Appeal
(1888), 122 Pa. 565, 16 Atl. 100 (contractor had received in part payment
for his work stock lor whlch payment had not been made in money).

In St. Louis, & T.H.R. Co. v. Terre Haute & I.R. Co. (1892) 145
U.8. 393, 408, 36 L ed. 748, 754, 12 Sup. Ct. Rep. 953, the law was thus
laid down: *“When the parties are in pari delicto, and the contract has been
fully executed on the part of the plaintiff, by the conveyance of property
or by the payment of money, and has not been rep d by the d
it is now equally well sett ed that neither a Court of law nor a Court of
equity will assist the plaintiff to recover back the property conveyed or money
paid under the contract.”

¢ Attleborough Nat. Bank v. Rogers (1878), 125 Mass. 339 (sale of promis-
sory notes).

ST
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ecuted of the decisions relating to the liability of corporations to be Annotation.
r and placed on the list of contributories in winding up proceedings.!
equire

d that 11.—Principle of estoppel considered with reference to the juristic
under quality of an ultra vires contract.

rty, or 4. Conflicting views of the Courts—Generally.—It is clear that, if
ot only logical criteria are considered, and no account is taken of

ract,”’: . : 1
s, “In such subsidiary elements as expediency, public policy, or abstract
)int of justice, the question whether the doctrine of an estoppel against
olving pleading wultra vires in an action brought upon the contract of a

corporation shall be adopted or not must, in the final analysis,
depend upon the nature of the theory which is entertained with
respect to the juristic quality of such a contract. There is no
doubt that the remarkable want of harmony in the American
decisions is in a large measure attributable to the difference of
opinion which prevails regarding this primary and fundamental
liabili- point. It is not disputed that, if ultra vires transactions are to be
\ority. regarded as being illegal, in the ordinary sense of the word, they
i third must be regarded as absolutely “void,” consequently not sus-
vholly ceptible of enforcement. “There can be no civil right where there
e, and is no legal remedy, and there can be no legal remedy for that which
; is illegal.”* It is also well established that, except in those in-
stances in which the terms of the statute in question are such as to
evince an intention on the part of the legislature that a contract
which violates an expressly prohibitory enactment shall not be
invalid as between the parties, the quality of such a contract is

which

of the
ed by
hority
oid an

rolved
dasa
some

i, eiting determined by “the general rule of law, . . . that a contract
made in violation of a statute is void; and that, when a plaintiff
. Louis cannot establish his cause of action without relying upon an illegal
Y el contract, he cannot recover.”?
s held Furthermore it is clear from the authorities that the effect of
C.CA. an implied prohibition in regard to the invalidation of a contract
Wykes is ordinarily deemed to be precisely the same as that of an express
l‘\f‘f,"'l" prohibition. “Where the contract which the plaintiff seeks to
v note enforce, be it express or implied, is expressly or by implication
greed); forbidden by the common or statute law, no Court will lend its
:413% lt“ assistance to give it effect.”* “The long-established maxim of the
! Royal Bank of India’s Case (1869), L.R. 4 Ch. 252, 19 L.T.N.8. 805,
2 Sup. 17 Week. Rep. 359; Ez parte Liguidators (1878 : C.A.) L.R. 8 Ch. Div.
H ();1: 679; Gezsngul operty Invest. Co. v. Matheson (1888), 16 Sc. Sess. Cas., 4th
p. 218, series, 282.

Appeal * Bank of United States v. Owens (1829), 2 Pet. (U.8.) 527, 7 L. ed. 508,
{yment g:nolt‘cddins?‘“‘fg“ v. Boatman’s Sav. Inst. (1873), 18 Wall. (U.8.) 375, 384,
" . ed. 868, 869,
Y, 145 ““The ordinary rule of law that no person can sue a Court of law or
8 thus equity upon an illegal contract” was referred to by Brett, L.J., in Re Cottman
8 been (1881), L.R. 19 Ch. Div. 70, 51 L.J. Ch. N.8. 3, 45 L.T.N.8. 392, 30 Week.
"S:"'." Rep. 342,
g ! Miller v. Ammon (1891), 145 U.S. 421, 426, 36 L. ed. 759, 762, 12
:(r:m”\{ Sup. Ct. Rep. 884,
) ) “Everything in respect of which a penalty is imposed by statute must
. be taken to be a thing forbidden, and absolutely void to all intents and
fromis- purposes whatsoever”: Re Cork & Y.R Lo. (1569), L.R. 4 Ch. 748.

¢ Cope v. Rowlands (1836), 2 Mees. & W. 157, 150 Eng. Reprint, 710,
2 Gale, 231, 6 L.J. Exch. N.8. 63.
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law, ‘Ez turpi causa non oritur actio’, is equally applicable where
the act or contract is prohibited by statute, either expressly or hy
implication, as when it is contra bonos mores.”* That this general
rule is applicable to the contract of a corporation is agreed by ull
the authorities.

The decisions also show that, both in the jurisdictions in which
the principle of an estoppel, as predicated upon the subsequent

ing &
direc
more

C
coudu(t of the pnmes with reference to such a contract, has been such
rejected, and also in the jurisdictions in which that prm(-lplv has of ar
been adopt(-d there is virtually no disagreement respecting the corol
doetrine that, if a corporate contract violates an expressly pro- hanc
hibitory clause of the statute or other instrument wﬁich defines inap
the powers of the corporation, it is void in such a sense that it cont
cannot be enforced.* It is with reference to this rule that the not
expressly prohibited contracts of corporations have been treated actin
as void in numerous American cases, which for purposes of classifi- the i
cation, may be regarded as belonging to two categories; viz., (1)

Those in which recovery was denied without any explicit reference )
to the question whether, in respect to the consequences of perform- oy
ance on the part of the plaintiff, such contracts were distinguishable 1071
from merely unauthorized contracts;® and (2) Those in which it Flow
was laid down that only contracts of the latter description come z
within the scope of the principle of estoppel.¢ ‘l’,‘"'u’
On the other hand, there is a conflict of views with regard to b{, \
the question whether the character of “illegality” should be as-
cribed to corporate transactions which are the subject of that that
species of implied prohibition which is predicated from the circum- done
stance that the instrument defining its powers does not contain ; t
any words which can be construed as authorizing them. Selb
! Seneca County Bank v. Lamb (1858), 26 Barb. (N.Y.) 595. pow
* “There is no principle of law better settled than that a corporation tion
cannot enter into a contract which is expressly prohibited by its charter the
or by statute. A contract so made is absolutely void. No performance on can
either side can give it any validity. {Ve do not need to econsider Sha
when the defence of ultra vires may or may not be inter . The objection ith
here is not that the contract is ‘ultra vires, but that it is illegal. While & L
corporation is held in some States to be eslopped from setting up the defence 1,-5
of ultra vires by having received the benefits of the contract, the Courts so Co.
holding do nut apply that principle to cases in which the contract is abso- Smi
lutely void”: Re Grand Uniwon Co. (1914), 135 C.C.A. 237, 219 Fed. 353 Con
1 See, for example, Root v. Godard (1842), 3 McLean 102, Fed. Cas ‘1::
No. 12,037; Stewart v. National Union Bank (1869), 2 Abb. (U.S.) 124, :\;
Fed. Cas. No. 13,435; Branch Bank v. Crocheron (1843), 5 Ala. 250; New Vi
York Firemen's Ins. Co. v. Stui; jes (1824), 2 Cow. (N.Y.) 664; Utica Ins. +
Co. v. Kip (1827), 8 Cow. (N.Y.) 20; New Hope Delaware Bndgx Co. v.
Poughkeepsie Silk Co. (1841), 25 Vv(nd (N Y.) 648; Green v. Seymour (1546), tha
3 Sandf. Ch. (N.Y.) 285; Bank of Salina v. Almrd (1865), 31 N.Y. 473; sha
Bank of Chillicothe v. Swayne (1838), 8 Ohio 257, 32 Am. Dec. 707; Manu- 80q
Sacturers' & M. Sav. & L. Co. v. Conover (1862), 5 Phila. (Pa.) 18 Green We
v. Ashe (1914), 130 Tenn. 615, 172 S.W. 203.
It may be mentioned that in sec. 12 of the English Companies Act there al
is an express prohibition against the making of any contract for any object e
beyond those mentioned in the memoran mm of association: Ashbury R. s
Carriage & Iron Co. v. Riche (1875), L.R. 7 H.L. 678, 44 L.J. Exch. N& o
185, 33 L.T.N.8. 451, 14 Week. Rep. 794, 2 Eng. Rul. Cas. 304 :l"‘:

¢ See cases cited in sec. 20, note 2, post.
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5. Relation of this disagreement to that which exists as to the doctrine Annotation.
of estoppel. —For the purposes of the discussion in the present mono-
graph, the controverted point mentioned at the end of the preced-
ing section is of the highest importance. That there can be no
direct ratification of an “illegal” contract by a corporation any
more than by an individual is indisputable.

Of this rule it would seem to be an unavoidable corollary that

such a contract cannot be indirectly validated by the operation
of an estoppel.t  The logical connection between the rule and the
corollary is reflected in the state of the authorities. On the one
hand, the Courts which treat the doctrine of estoppel as being
inapplicable in respect of an wltra vires contract, because such a
contract is illegal, have uniformily taken the position that it can-
not be validated either by the assent of the corporation itself,
acting in its corporate capacity,® or by the expressed will of all
the individual shareholders.* On the other hand we find numerous

! For cases in which this rule was affirmed or recognized with reference

to corporate contracts, see Kent v. Quicksilver Min. Co. (1879), 78 N.Y.
159, 4 Mor. Min. Rep. 47; Mutual Guaranty F. Ins. Co. v. Barker (1899),
107 Towa 143, 70 Am. St. RA'{I. 149, 77 N.W. 868; Wilter v. Grand Rapids
Flouring Mill Co. (1891), 78 W

/is. 543, 47 N.W. 720,
Some American Courts, however, have not shrunk from the extreme

doctrine that even expressly prohibited transactions—a species which cannot
by any possible refinement be withdrawn from the “illegal” class—may,
by virtue of an estoppel, become in effect enforceable.

2 “The company is & mere abstraction of law. All that it does, all

that the law imputes to it as its act, must be that which can be legall
done within the powers vested in it by law. Consequently, a thing whicl
is ultra vires and unauthorized is not an act of the company in such a sense
as that the consent of the company to that act can be pleaded.” Lord
Selborne in Great Eastern R. Co. v. Turner (1872), L.R. 8 Ch. (Eng.) 149.

! mlpv‘uny of this kind, carried on under the statutes, with the limited
powers which these statutes confer, can no more by adoption or hnmul()gn-
hey ecan lawfully enter into

cannot homologate or adopt a nullity, for that is equally ultra vires.” Lord
Shand in General Property Invest. Co. v. Matheson (1888), 16 Se, Sess. Cas.,
4th series, 282

See also
U8, 24, 59, 35 L. ed. 55, 68, 11 Sup. Ct. Rep. 478; Louisville N.A. & C.R.
Co. v. Louwsville Trust Co. (1898), 174 U 552; Central R. & Bkg. Co. v.
Smith (1884), 76 Ala. 572, 52 Am. Rep. 3 Alabama G.S.R. Co. v. Loveman
Compress Co. (1916), — Ala. —, 72 So. 311; National Home Bldg. & L.
Asso. v. Home Sav. Bank (1899), 181 I1l. 35, 64 L.R.A. 399, 72 Am. St. Rep.
245, 54 N.E. 619; Hermitage Hotel Co. v. Dyer (1911), 125 Tenn. 302, 142
SW. 1117; Metropolitan Stock Exch. v. Lyndonville Nat. Bank (1904), 76
Vi. 303, 57 Atl. 101,

# “If a company has no power to do a particular thing, undoubtedly
that power cannot be added to the company either by the agreement of the
shareholders; nor can it be inferred to ,hnvn been done legally merely from
acquiescence or from subsequent delay in questioning the transaction’”: Lord
\\(-sﬂ»ury in Re British Provident L. & F. Ins. Soc. (1883), 9 Jur. N.S. 631.

“If it was a contract void at its beginning, it was void because the com-
any could not make the contract. If every shareholder of the company
iad been in the room, and every shareholder of the company had said, ‘that

‘entral Transp. Co. v. Pullman's Palace Car Co. (1890), 139

is a contract which we desire to make, which we authorize the directors
to make, to which we sanction the placing the seal of the company,” the
case would not_have stood in any different position from that in which it
stands now. The sharcholders would thereby, by unanimous consent, have

836 .L.R.
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cases in which American Courts by which the doctrine‘of estop| enfor
was accepted have held that an wltra vires contract may be legalized this ¢
in one or other of these ways,! that
Assuming, therefore, that the question whether an estoppel and
against pleading wltra vires can be created in a case where the con- judie
tract under review was merely unauthorized depends upon whetlier unau

such a contract is “illegal,”” we shall proceed to consider the there
variant theories which have been propounded upon the subject. !

6. Doctrine under which ultra vires and illegal contracts are regarded as
belonging to the same category.—One view is that the unauthorized
transactions of corporations, as well as those which are expressly
prohibited, are “illegal” in such a sense that they cannot he

appli
base:
or by

been attempting to do the very thing which, by the Act of Parliament, they
were prohibited from dulng : Lord Cairns in Ashbury R. Carriage & Iron
Co. v. Riche (1875), L.R. 7 H.L. 672, 2 Eng. Rul. Cas. 304. See also the
remarks of Lord Chelmsford at p. 675.

“All the shareholders and u{l the stockholders are entirely different from
the corporation, and although the want of a formal resolution which might
be required for the exercise of the powers so as to bind the minority would
be done away with, in my opinion the assent of all the shareholders cannot
make valid, as against the corporation, that whicl h under the Act of Incor-
poration the corporation has not the power to do”: Cotton, L.J., in Wenlock
v. River Dee Co. (1887), L.R. 36 Ch. Div, (Eng.) (174. To the same effect,
see the remarks of Bowen, L.J., at p. 686,

“No approval of those who may happen to be directors at the time
when the company is formed, or of those who may happen at that time to
be all the share holders in the company, can possibly give it validity, because
it is something which the company itself cannot do, and which it cannot
be authorized to do either by its then directors or by its then shareholders”
Mann v. Edinburgh Northern Tramways Co. [1893] A.C. 69.

See also Taylor v. Chichester & M.R. Co. (1867), L.R. 2 Exch. 336; :i}'\“{“
('haplm v, Iirum«unA Permanent Bldg. Soc. (1881), L.R. 6 Q. B Div. 60, Ch.J
50 LJ.C.P.N 72, 44 L.T.N.S. 449, 29 Week. Rep. 529, 2 Eng. Rul. Cus .
366; McCute hmn v, ‘I(TZ Capsule Co. (1896), 31 L.R.A. 787, 19 C.C.A. 108, pany

37 U.S. App. 586, 71 Fed. 787. Gig o
In Re Phanix L ssur. Co. (1862), 2 Johns, & H. 441, 70 Eng. Reprint is, of
1131, 31 L.J. Ch. 749, 9 Jur. , 7 LT.N.S. 191, 10 Week. Rep. with

e ®

816, Page Wood, V.-C., seems to have nruuv(l on the assumption that, if the void
facts had been such as to show full ac quiescence on the part of all the share-

holders of a life insurance company in the unauthorized extension of its Rept
business to marine insurance, the holders of marine insurance policies would 609,

have been entitled to prove in respect to them in winding-up proceedings
This theory seems irreconcilable with the other English cases cited above
The same criticism applies to the remarks made with regard to the effeet of
acquiescence in Imperial Bank v. Bank of Hindustan (1868), L.R. 6 Eq. 100,
16 Week. Rep. 1107 (Giffard, L.J.), and Shrewsbury v. North Stafforshire

cont
was
“ille

posit

R. Co. (1866), L.R. 1 Eq. 593, 35 L.J. Ch. N.8, 172, 12 Jur. N.8. 631, 13 Eng
LT.N.S. 648, 14 Week. Rep. 220 (Kindersley, V.-C.). prin
1 See Alquheny City v. McCurkan (1850), 14 Pa. 82; Bissell v. Michigan

8. & N.LR. Cos. (1860), 22 N.Y. 279; Martin v. Niagara Falls Paper Mfy. 451,
Co. (1890), 122 N.Y. 165, 25 N.E. 303; Western Development & Invest. Co stoe
v. Caplinger (1908), 86 Ark. 287, 110 S.W. 1039; Wei Northern Trust of 1
Co. (1902), 195 Ill. 288, 63 N.E. 136; Sherman (‘enlre Tou-n Co. v. \lurm port
(1890), 43 Kan. 282, 19 Am. St. Rep. 134, 23 Pac. 560 (‘“acquiescence” of pres
corporation referred to as giving contract “ validity’’); Butterworth v. Kritzer heel
Mill. Co. (1897), 115 Mich. 1, 72 N.W. 990; I\ramgn‘ V. Prz’-kn Bldg. Sec. hibi
(1895), 60 Minn. 94, 61 N.W, 904; Western & S.F. Ins v. Murphey Vi

(1916), — Okla. —, 156 Pac. 885; Miller v. Washington Southern R. Co.
(1895), 11 Wash. 414, 39 Pac. 673.
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f estoppel enforeed either directly or indirectly. It was with reference to Annotation.
e legalized this doctrine that Selden, J., remarked in a leading New York case
that “the real ground upon which the defense of wltra vires rests,
L estoppel and the only one upon which it has ever, to any extent, been
e the con- judicially based, is that the contracts of corporations which are
n whether unauthorized by their charters are to be regarded as illegal, and
wsider the therefore void." )
e subject, This is the theory which underlies all the cases in which the
regarded as applicability of the doctrine of estoppel with relation to claims
withorized based upon ultra vires contracts has been denied, either expressly
expressly or by implication.?
'annot be ' Bissell v. Michigan 8. & N.IR. Cos. (1860), 22 N.Y. 285.
* In Hill v. Manchester & S. Waterworks (1831), 2 Barn. & Ad. 545,
m“'":} they 109 Eng. Reprint 1245, Lord Tenterden said that no question of ultra vires
"o_c (l Tron was raised by the pleadings, because, “as framed, they raised no sufficient
©e also the ground for argument as to illegality.”
f f In East Anglian R. Co. v. Eastern Counties R. Co. (1851), 11 C.B. 775,
;:_r‘e'm o 138 Eng. Reprint 680, 21 LJ.C.P.N.S. 23, 16 Jur. N.8. 249, 22 Eng. Rul,
gon might Cas. 21, 7 Eng. L. & Eq. Rep. 509, Jervis, Ch. J., in the judgment delivered
irll) .\\Ulllll for the whole Court, spoke of the undertaking in question as being “illegal”
_'cm“l""““' because contrary to the Act of Parliament which defined the powers of the
: 0". “'I""’ defendant company. He also remarked that the undertaking was *‘not
" it ock within the scope of the authority of the company as a corporation, and there-
ame effect, § fore void.” In Macgregor v. Dover & D.R. Co. (1852), 18 Q.B. 618, 118
t th Eng. Reprint 233, 16 Eng. L. & Eq. Rep. 180, 7 Eng. Ry. & C. Cas. 227,
Byl 22 LJQ.B.N.S. 69, 17 Jur. 21, the terminology of this case was used in the
:", '“_"_"' to judgment delivered for the Exchequer Chamber by Alderson, B. _
Sy heohue g In Norwich v. Norfolk R. Co. (1855), 4 El. & Bl. 397, 119 Eng. Reprint
'.lu l( ;”"'ff' ; 149, the only question upon which & difference of opinion developed was
RN as to whether the contract under review was witra vires. That it would be

illegal, if determined to be wultra vires, was not disputed. Lord (':un{»hvll
lesignated it by the exp i “ultra vires,” “illey and “void.” Erle,

R ] (".""‘ Ch.J., stated that the question for consideration was “whether this contract
"(," SR was illegal as not authorized by the Act incorporating the defendants’ com-
-C.A. 108, pany, and therefore prohibited by that Act.” He also laid it down that
1 “a contract for a purpose unconnected with the purpose of incorporation
{'.l' _k"'ll'”m is, or may result in, an application of the funds to a purpose unconnected
”:;‘“ -“""l{: ulllln the purpose of incorporation, and is therefore held to be prohibited and
’ voul,
the share- In Eastern Counties R. Co. v. Hawkes (18, 5 H.L. Cas. 331, 10 Eng.
son of Reprint 928, 35 Eng. L. & Eq. Rep. 8, 24 L.J. Ch. N.8. 601, 3 Week. Rep.
icies would 609, the point discussed by the House of Lords merely whether the
m“l‘"":”"f* contract upon which the action was brought was witra vires. Lord Brougham
ted ahove was of the opinion that there was “nothing illegal” in it, the expression
he effect of “illegal” being clearly used as a synonym of *““ultra vires.” This was the
6 ]'4'_| 100, position of the other members of the House also.
l:ﬁ’?dﬂm In Atty.-Gen. v. Great Eastern R. Co. (1880), L.R. 5 App. Cas. 473, 22
8. 631, 13 Eng. Rul. Cas. 114, Lord Watson said (p. 486): “I cannot doubt that the
principle by which this House, in the case of the Ashbury Carriage & Iron
. Michigan Co. v. Riche (1875), L.R. 7 H.L. 653, 44 L.J. Exch. N.8. 185, 33 L.T.N.S.
Paper Mfy. 451, 24 Week. Rep. 794, 2 Eng. Rul. Cas. 304, tested the power of a joint
Invest. Co. stock company registered (with limited liability) under the Companies Act

hern Trust of 1862, applies with equal force to the case of a railway company incor-
v. Morris porated by Aet of Parliament. That principle in its application to the
scence” of resent case appears to me to be this; that when a railway company has
i v, Kritzer een created for publie purposes, the legislature must be held to have pro-

Bldg. Soc. hibited every act of the company which its incorporating statutes do not
. Murphey warrant either oxgmul v or by fair implication.” To the same effect are the
ern R. Co. remarks of Lord Iukgum (p. 481).

In Wenlock v. River Dee Co. (1887), L.R. 36 Ch. Div. 674, Bowen, L.J.,
after referring to the doctrine that “at common law a corporation created
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A 7. Doctrine under which ultra vires and illegal contracts are differentiated trine
in respect of category, but not of incidents.—According to another doc- categ
by the King's charter has primd facie, and has been known to have, ever as th
since Sutton’s Hospital case (1612), 10 Coke 13, the power to do with its folloy

property all such acts as an ordinary person can do, and to bind itseli 1y used
such contracts as an ordinary person can bind himself to,” thus contrasted expre
the position of a corporation created by or in pursuance of a statute: “The he }
corporation cannot go beyond the statute, for the best of all reasons, that the )
it is a simple statutory creature, and if you look at the case in that way cases
you will see that the legal consequences are exactly the same as if you treat Lord
it as having certain powers given to it by statute, and bein{l prohibited contl
from using certain other powers which it otherwise might have had.” !

In Re London & N. Ins. Corp. (1869), L.R. 4 Ch, 682, 21 LT.N.8. 152, -y
17 Week. Rep. 751, even a transaction which was invalid merely bec n it
it had not been confirmed by the corporation was referred to by Giffurd have
L.J., as “illegal,” sions

For other cases in which wltra vires contracts were expressly declared to v he
belong to the “illegal” category, see Salomons v. Laing (1850), 12 Beav. the «
339, 50 Eng. Reprint 1091, 6 Eng. Ry. & C. Cas. 289, 19 L.J. Ch. N.8. the «
14 Jur. 471; Shrewsbury & B.K. Co. v. London & N.W.R. Co. (1852) revie
Beav. 441, 51 Eng. Reprint 848; Re Companies Acts SRW), L.R. 21 ( pres
Div. 301; Pearce v. Madison & I.R. Co. (1858), 21

18e
d,

16
2B
How. (U.S.) 441, 16

L. ed. 184; Pullman’s Palace Car Co. v. Central Transp. Co. (1897), 171 mq
U.S. 138, 43 L. ed. 108, 18 Sup. Ct. Rep. 808; Central R. & Bkg. Co. v. Smith diser
(1884), 76 Ala. 572, 52 Am. Rep. 353; National P. Bank (1878), 125 Muss. the

333, 28 Am. Rep. 235; Leavitt v. Blatchford (1848), 5 Barb. (N.Y.) 9; T'almage that

v. Pell (1852), 7 N.Y. 328; Simpson v. Greenfield lildq. & Sav. Asso. (1882),
38 Ohio St. 349 (contract violating express prohibition was designated as
“ultra vires”).

In the following cases ultra vires contracts were designated as “void"—
a nomenclature which clearly imports that they were assumed to be “illegal":
Simpson v. Westminster Palace Hotel Co. (1860), 8 H.L. Cas. 717, 11 Eng
Reprint 608, 6 Jur. N.8S, 085, 2 L.T.N.8. 707; Sinclair v. Brougham ,[1914]
A.C. 411, 83 L.J. Ch. N.8. 465, 111 L.T.N.8. 1, 30 Times L.R. 315, 55 Sol.
Jo. 302; Pennsylvania R. Co. v. St. Louis, A. & T.H.R. Co. (1886), 118
U.S. 290, 317, 30 L. ed. 83, 94, 6 Sup. Ct. Rep. 1094; Pittsburgh, C. & St.
L.R. Co. v. Keokuk & H. Bridge Co. (1888), 131 U.S. 371, 33 L. ed. 157
9 Sup. Ct. Rep. 770; Louisville, N.A. & C.R. Co. v. Louisville Trust Co.
(1898), 174 U.S, 552, 43 L. ed. 1081, 19 Sup. Ct. Rep. 817; Wheeler v. Home
Sav. & State Bank (1900), 188 IIl. 37, 80 Am. St. Rep. 161, 58 N1
Imperial Bldg. Co. v. Chicago Open Bd. of Trade (1908), 238 Ill. 100, 87 N.L.
167; Brunswick Gaslight Co. v. United Gas, Fuel & Light Co. (1893), 85 Me.
532, 35 Am. St. Rep. 385, 27 Atl. 525; Crutcher v. Nashville Bridge Co. (1847),
8 Humph. (Tenn.) 403.

In the following cases the defect of power which was predicated on a
merely implied prohibition was treated as involving, so far as the liability
of claimant to maintain the action, the same consequences as if the prohibi-
tion had been express: New York Firemen Ins. Co. v. Ely (18 5 Conn.
560, 13 Am. Dee. 100; Hood v. New York & N.H.R. Co. (185 Conn.
502; Naugatuck R. Co. v. Waterbury Button Co (1856), 24 Conn. 468; Androus
v. Union Mut. F. Ins. Co. (1854), 37 Me. 256; Pennsylvania D. & M. Stean
Nav. Co. v. Dandridge (1836), 8 Gill. & J. (Md.) 248, 19 Am. Dec. 543; Abhalt
v. Baltimore & R. Steam Packet Co. (1850), 1 Md. Ch. 542; Whittenton Mills
v. Upton (1858), 10 Gray (Mass.) 582, 71 Am. Dec. 681; Bacon v. Mississippi
Ins. Co. (1856), 31 Miss. 116; Life & F. Ins. Co. v. Mechanic F. Ins. Co.
(1831), 7 Wend. (N.Y.) 31; Hodges v. Buffalo (1846), 2 Denio (N.Y.) 110;
Madison, W. & M. Pl. Road Co. v. Walertown & P. Pl. Road Co. (1539},
7 Wis. 59.

In Clarke v. Sarnia Street R. Co. (1877), 42 U.C.Q.B. 46, it was declared
that the cases show ‘“that when acts are spoken of as ultra vires, it is not
intended that they are prohibited, but merely such as are not within the
powers, directly or indirectly, conferred on the corporation.” But this state-
ment is plainly inconsistent with the English cases which had already been
when it was made.
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Werentiated trine “illegal” and “ultra vires” contracts belong to different Annotation.
other doc- categories, but are similar in this respect, that the latter, as well
have, ever as the former, are entirely void. This theory is reflected in the
do with its following remarks made by Lord Cairns in a leading case: “I have
nd itself 1 used the expressions ‘extra vires’ and ‘ultra vires." 1 prefer either
J;:" :“tl"'l;‘.! expression very much to one which occasionally has In'(-n.u:wd in
asons, that the judgments in the present case, and has also been used in other
n that way cases, the expression ‘illegality.’ In a case such as that which your

If you treat Lordships have now to deal with, it is not a question whether the
contract sued upon involves that which is malum prohibitum or
malum in se, or is a contract contrary to public policy and illegal
in itself. 1 assume the contract in itself to be perfectly legal, to
have nothing in it obnoxious to the doetrine involved in the expres-
sions which T have used. The question is not as to the legality of
the contract; the question is as to the competency and power of
the company to make the contract.””t The transaction here under
review was, it should be observed, one which contravened an ex-
13 441716 pressly prohibitory clause of the statute under which the company
(1807). 171 in question had been formed. But for the purposes of a general
‘0. v. Smith discussion, this circumstance is immaterial, when we advert to

125 Mass the numerous English cases in which it has been held or assumed
1?501("{:'\'";" that, so far as the ﬂrpli('ul)ility of the doctrine of wultra vires is
signated as concerned, an implied prohibition is the juristic equivalent of an

express one. . X . .

It is manifest that in this point of view also the operation of an
estoppel is wholly excluded. ““A contract of a corporation which
bam ,[1914] is ultra vires in the proper sense—that is to say, outside the object
115, 5% Sol. of its creation as defined in the law of its organization, and there-
1886), 118 fore heyond the powers conferred upon it by the legislature—is
:’- '(;I & St not voidable only, but wholly void, and of no legal effect. The
sl 04 objection to the contract is not merely that the corporation sught
LY, Jow ' Ashbury R. Carviage & Iron Co. v. Riche (1875), LR. 7 H.L. 672"
N.E. 508; . g ¢ X
2 Eng. Rul. Cas. 304. It is interesting to find that this theory had been
unsuccessfully advanced in an earlier case by the distinguished lawyer who
subsequently became Mr. Justice Willes. In Norwich v. AV:I‘{"“‘ R. Co.
(1855), 4 El. & BL 406, 119 Eng. Reprint 1143, he contended as counsel
that there was a “‘material distinction between contracts illegal because they
are forbidden by some law, and contracts which are not illegal, but mere
nullities because the party entering into them has not capacity to contract.”

A similar point of view seems to be indicated by the following statement
made, arguendo, by Lord Wensleydale in Scottish North-Eastern R. Co. v.
Stewart (1859), 5 Jur. N.8. 607: ““There can be no doubt that a corporation

(1852),
R. 21 QB

3 “void"'—
e “illegal":
7, 11 Eng

he liability
he prohibi-
1), & Conn.
, 22 Conn,

$; Andrew P 2
‘I."NC’,‘”: is fully 1-u{mhle of binding itself by any contract under its common seal
43 Abbat in England, and without it in Scotland, except when the statute by which

snton Mills it is created or regulated expressly or by necessary implication prohibit such
Vississippi contract between the parties.”

P Ins. Ca. See also the following statement: “In dealing with this branch of the
Y 110 law it is necessary to bear steadily in mind the difference between illegality
™ Y und ultra vires, A transaction which is illegal is forbidden by law. A trans-
action which is ultra vires is precluded by the i ence of the actor.
S dbactased The act may be a perfectly legal act, but is one whic{x that person cannot
2 it is not do. Upon an ill transaction no right enforceable in a Court of justice
within the can be maintained. But there is nothing to preclude a party coming into
this state- Court, affirming the existence of an wultra vires transaction, and pointing to
‘eady hes the incompetence of the party to bind himself thereto”: Buckley, L.J., in
e Re Birkbeck Permanent Benefit Bldg. Soc., [1912; C.A.] 2 Ch. (Eng.) 232,

‘0. (1839),
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Annotation. not to have made it, but that it could not make it. The contract

cannot be ratified by either party, because it could not have heen
authorized by either. No performance on either side can give the
unlawful contract any validity or be the foundation of any right
of action upon it."

As the Courts which have adopted this theory ulso
take the ground that transactions belonging to both of the
differentiated categories are equally void,* the distinction secus
to be of no practical importance so long as it is considered with
reference to the right of action upon the contract itself. There is,
however, room for an argument that it may be a material factor
in cases where a claimant is seeking relief independently of the
contract. Thus, we find the following statement in an English
case where an excessive loan was involved: “If the wltra vires
loan is to be treated as an illegal prohibited transaction, as dis-
tinguished from a contract into which the company have o
capacity to enter, there is no action at law or in equity by which
the lender can recover back moneys which he has paid over in
pursuance of the illegal contract. 1If, on the other hand, the
ultra vires loan is to be treated merely as something wltra vires,
and not as an illegal transaction, there is no reason why the lender
should not recover the money thus paid from the company, as
money received to the use of the lender, by reason of the failur
of consideration arising out of the incapacity of the company to
borrow, provided always that the dealing by the company with
the money has not been such as to shew that, notwithstanding
the form of action adopted, the money has really been so dealt
with by the company as that, in the interval between the lending
of the money and the bringing of the action, the company lias
increased its borrowing obligations beyond its borrowing powers,”

! Central Transp. Co. v. Pullman’s Palace Car Co. (1890), 139 U8, 24
59, 35 L. ed. 55, 68, 11 Sup. Ct. Rep. 478.

* This is shown by the cases cited in the preceding notes, and by the
language used in Re Wrexham, M. & C.Q.R. Co., [1899; C. 1 Ch. 456,
68 l}J Ch. N.8. 270, 47 Week. Ileﬁ; 464, 80 L.T.N.8. 130, 15 Times LR
122, 6 Manson 218 (contract invalidated by the want of corporate capucity
was deseribed as “wultra vires, and therefore null and void"); Re Birlhek
Permanent Benefit Bldg. Soc., [1912; C.A.] 2 Ch. 207, 81 L.J. Ch. N.8. 7,

106 L.T . 068, 28 Times L.R. 451 (ultra vires contract, “‘though not
illegal, is void, and in truth has no existence’),

* Re Wrerham, M. & C.Q.R. Co., note 3, supra. See also Brougham
v. Dwyer (1913), 29 Times L.R. 234, where Lush, J., thus stated the grounds
upon which an action for money had and received was maintainable for the
recovery of a de!(nmit which had been received by a building society which
condueted a banking business: “The defence raised to the action, to which
the Judge gave effect, was that this contract, being wltra vires, had the same
consequences in point of law as if it had been illegal. If it had been illegal,
of course the action would not lie, because the Court would not allow 4
person who was seeking to recover a sum of money to set up as part of his
cause of action what was an illegal contract. Judge took the view
that to all intents this contract was an illegal one, and that the pluintiff
was suing upon an illegal contract. If it had been so, that would have been
a complete answer to the action. When, however, one remembered what
ultra vires was, that was not the position. The transaction was not a con-
tract only because the building society were unable to enter into it. There
was nothing wrong or illegal about it, but, the plaintiffs being incompetent

[36 D.L.R.
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But, so far as regards one class of actions, viz., those for money Annotation.
had and received, doctrine thus propounded has been rejected in
England by the House of Lords.' This decision would probably
be deemed controlling also in cases where other kinds of actions
not based on the contract are involved.

In spite of the high authority by which this particular species

of differentiation is supported, its propriety, even in a nairow,
technical point of view, would seem to be open to controversy.
The classification which it presupposes is manifestly defective
that it does not make any satisfactory provision for those transac-
tions which are beyond the powers of a corporation by reason of
the fact that they are the subject of an express prohibition. The
withdrawal of such tramsactions from the “illegal” category,
simply because the party affected by the prohibition is a corpora-
tion, seems to be somewhat arbitrary, and is certainly contrary
to all analogy. Having regard to the fact that the theory of Lord
Cairns was, as has been mentioned above, propounded with re-
lation to an express prohibition, it seems clear that the difficulty
which is indicated in this point of view cannot be evaded by the
aid of an assumption that the term, “wultra vires,” connotes only
transactions which are impliedly prohibited. Moreover, if we
advert to the consideration that the “incapacity” or *incompe-
tency’’ of a corporation to enter into certain transactions results
simply from the circumstance of their having been prohibited,
and that the juristic quality of its “illegal” transactions is also

predicated from the circumstance, there would seem to be no
satisfactory reason for passing over the primary element of the
prohibition, and resorting to a classification based upon a second-
ary and merely verbal distinetion. How hard it is to segregate
“ultra vires” and “illegal " transactions consistently and effectually
in any jurisdiction in which they are considered to be equally void
is shewn by such a statement as the following, which, it should
be observed, oceurs in the same opinion of the Supreme Court of
the United States as that from which the excerpt last quoted in the
text is taken: A contract wltra vires is *unlawful and void, not be-
cause it is in itself immoral, but because the corporation, by law of
its creation, is incapable of making it.”’* Here we have the “inca-
pacity " of the corporation explicitly referred to as affixing the
character of* unlawfulness’ to the contract,—a doctrinal position
which apparently cannot be reconciled with the phraseology of the
other passage, except possibly upon the somewhat forced supposi-
tion that the words, “ought not” which the Court there uses in
affirming the antithesis between “wltra vires” and “illegal,” are
intended to cover merely that category of prohibited contracts
which in the latter passage is designated by the expression,
“immoral.”

to enter into it, it did not exist in point of law. The contract not being
illegal, the action was maintainable and the defendant had no defence to it.”
' Sinclair v. Brougham, (1914] A.C. 398, 83 L.J. Ch. N.8. 465, 111 L.T.N.S,
1, 30 Times L.R. 315, 58 Sol. Jo. 302.
* Central Transp. Co. v. Pullman’s Palace Car Co. (1890), 139 U.S. 24,
60, 35 L. ed. 55, 68, 11 Sup. Ct. Rep. 478,
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8. Doctrine under which ultra vires and illegal contracts are differentiated
in respect both of category and incidents.—A third doctrine is that
“ultra vires” contracts not only belong to a different category
from those which are “illegal,” but are not void in such a sensc poi
that they cannot be vitalized by the subsequent conduct of the
parties,

b : ¢ . : ; . bey
T'he earliest case in which this doctrine was categorically grc
propounded seems to be one which was decided by the Supreme da

Court of New York in 1853." But the most frequently cited
exposition of the subject is to be found in the following passage in
the well-known judgment delivered by Chief Justice Comstock
in a leading case of somewhat later date: “But is it true that al|
contracts of corporations for purposes not embraced in their
charters are illegal, in the appropriate sense of that term? This an
proposition I must deny. Undoubtedly such engagements may an
have the vices which sometimes infect the contracts of individuals,
They may involve a malum in se or a malum prohibitum, and may

be void for any cause which would avoid the contract of a natural Ju
person. But where no such vices exist, and the only defect is one se(
of power, the contract cannot be void because it is illegal or im- tai
moral. . . . The books are full of cases upon the powers of be

corporations and the effect of dealing in a manner and for objects
not intended in their charters; but, with the slight exception
named,* entire there is an entire absence not only of adjudged
cases, but of even judicial opinion or dicta, for the proposition that
mere want of authority renders a contract illegal. Such a pro-
position seems to me absurd. The words ‘ultra vires’ and “illegal-
ity represent totally different and distinct ideas. It is true that
a contract may have both those defects, but it may also have one
without the other. For example, a bank has no authority to
engage, and usually does not engage, in benevolent enterprises,
A subscription made by authority of the board of directors and
under the corporate seal, for the building of a church or college
or an almshouse, would be clearly ultra vires, but it would not he
illegal. If every corporator should expressly assent to such an
application of the funds, it would still be wltra vires, but no wrong
would be committed and no public interest violated. So a manu-
facturing corporation may purchase ground for a schoolhouse or
a place of worship for the intellectual, religious, and moral im-
provement of its operatives. It may buy tracts and books of
instruction for distribution amongst them. Such dealings are
outside of the charter; but, so far from being illegal or wrong,
they are in themselves benevolent and praiseworthy. So a church
corporation may deal in exchange. This, although wltra vires, is

! Steam Nav. Co. v. Weed, 17 Barb. (N.Y.) 378, where the right of the
plaintiff corporation to recover was affirmed on the ground that ““when it
15 a simple question of capacity or authority to contract, arising either on
a question of regularity of organization or of powers conferred by the charter,
a party who has had the benefit of the contract cannot be permitted to ques-
tion its validity in an action founded upon it.”

2 2' This refers to the English cases commented upon in sec. 18, notes,
) 2, post.
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not illegal, because dealing in exchange is, in itself, a lawful Annotation.

business, and there is no state policy in restraint of that business.”?

The theory thus propounded that the illegal contracts of cor-
porations are distinguishable in respect to category and incidents
from those which are ultra vires has been adopted by a large num-
ber of the American Courts. It affords in fact the only available
ground upon which, if we exclude from consideration such secon-
dary elements as public policy, the promotion of justice, and
the prevention of fraud, the theory of an estoppel against
pleading wltra vires can logically be defended:*

9. Same doctrine further di d.—An examination of the cases
in which the doctrine that there is an essential distinction between
an ultra vires and an illegal contract, in respect both to category
and incidents, has been recognized, shews that the views of virtu-
ally all the Courts by which this theory has been adopted are
founded, either directly or indirectly, upon the opinion of Chief
Justice Comstock from which an extract is given in the p i
section. Nor, so far as the present writer has been able to ascer-
tain, have any material reasons besides those adverted to by him,
been subsequently suggested for differentiating to this extent
between the two descriptions of contracts. It will be advisable,
therefore, to see how far his remarks were justified by the earlier
decisions.

While he concedes that, although some “slight foundation”
for the doctrine that “wultra vires” contracts are “illegal” was

“Bl’aull v. Michigan 8. & N.I.R. Cos. (1860), 22 N.Y. 269. See also
274,

p.

In another case decided during the same year, the same Judge used the
following language: “In all this I can see nothing unlawful except the want
of legal power or right to buy the property. . . . That clause [in the
contract under review], considered by itself, involved nothing illegal or even
ultra vires”': Parrish v. Wheeler (1860), 22 N.Y. 509.

* The following are a few out of the scores of cases in which the theory
has been explicitly enounced: Illinois Trust & Sav. Bank v. Pacific R. Co.
(1897), 117 Cal. 332, 49 Pac. 197; Denver F. Ins. Co. v. McClelland (1885),
9 Colo. 11, 59 Am. l:r 134, 9 Pac. 771; State Bd. of Agri. v. Citizens’ Street
R. Co. (1874), 47 Ind. 407, 17 Am. Rep. 702 (contract “not hibited’’
or in violation of any statute); Wright v. Hughes (1889), 119 Ind. 324, 12
Am. 8t. Rep. 412, {N.E. 907; Iowa Drug Co. v. So
72, 19 L.R.A. (N.8.) 115, 117 N.W. 300; Maryland Trust Co. v. National
Mechanics' Bank (1906), 102 Md. 614, 63 Atl. 70; Coit v. Grand Rapids
(1898), 115 Mich. 493 73 N.W. 811; Hunt v. Hauser Malting Co. (1903),

Minn, 282, 96 N.W. 85; Prairie Lodge v. Smith (1sso), 88 Miss. 301;
York v. Farmers' Bank (1904), 105 Mo. Aixp. 127, 79 8.W. 968 (similar dis-
tinction drawn); Whitehead v. American Lamp & Brass Co. (1905), 70 N.J.
Eq. 583, 62 Atl. 554; Whitney Arms Co. v. Barlow (1875), 63 N.Y. 68, 20
Am. Rep. 504; Kent v. Quicksilver Min, Co. 1870), 78 N.Y. 186; Bath Gas-
light Co. v. Claffy (1896), 151 N.Y. 34, 36 L.R.A. 664, 45 N.E. 390; V.

v. Eastern . & L. Assoc. (1902), 172 N.Y. 508, 92 Am. St. Rep. 761,
65 N.E. 496; Hutchins v. Planters’ Nat. Bank (1901), 128 N.C. 72, 38 S.E.
252; Union Trust Co. v. Mercantile Ll'bnr& Hall Co. (1899), 189 Pa. 263,
4/ At1. 129; Luthe v. Farmers' Mut. F. Ins. Co. (1882), 55 Wis, 543, 13 N.W.
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B Annotation. afforded by two English cases,' that doctine had been discredited posi

| i by two other cases of later date.? 13 cha

e It is submitted that this assertion was erroneous in more than |

i one respect. In the cases which he assumes to have been discredit-

i ed, “ultra vires” contracts are explicitly referred to as “illegal,”

i 5 and the whole of the reasoning in both the judgments is based

o upon the hypothesis that they were of this nature. Under these tres
circumstances, he was manifestly not warranted in minimizing con

the significance of these cases by the use of the depreciatory ex- pre
pression, “slight foundation.” Furthermore, the juxfgment in the i

more recent of those cases was rendered by the Exchequer Cham-
ber, a Court of error, and was, therefore, absolutely binding upon
all other tribunals except the House of Lords. If the attention of reg
the learned Chief Justice had been directed to this fact, he would i
certainly not have stated that the first mentioned of the two cases

which were declared by him to have changed the English doctrine = for
had impaired the authority of the earlier ones; for it was decided
by the Court of Queen's Bench sitting en banc. But, as a matter the
of fact, all the cases, including the latest, which was decided by the b

House of Lords, are perfectly harmonious. The language and Co
reasoning of every one of the Judges who participated in the two F i
later cases indicate that they took it for granted that “wltra vires”
contracts are illegal and void, and that the only question really . pre
discussed was whether the contracts actually under review were or &
were not authorized. 9 an
The learned Judge, after having thus explained the English
precedents on a footing which exhibited them as being favorable
to his own views, deemed himself to be warranted in asserting that
“there is an entire absence not only of adjudged cases, but of even
judicial dicta, for the proposition that mere want of authority
renders a contract illegal.” But it is submitted that, even if the
English cases are left out of consideration, this statement is
erroneous. The reports shew that, before the time when it was
made, a “want of authority” of that description which is inferred
from the fact that a certain power was not explicitly granted to
the corporation in question had, in a much larger number of Amer-
ican cases than he was able to produce in favour of his own theory,
been recognized as an element which rendered a contract absolutely
void.* 1t is true that, in several of the instances in which this

! East Anglian R. Co. v. Eastern Counties R. Co. (1851), 11 C.B. 775,
138 Eng. Re'srmt 680, 7 Eng. L. & Fﬂ. ReR 500, 7 Eng. Rly. & C. Cas. 130,
21 LJ.C.P.N.S. 23, 16 Jur. 249, 22 Eng. Rul. Cas. 21; M v. Dover
& D.R. Co. (1852; Exch. Ch.), 18 Q.B. 618, 118 Eng. keprim, 233, 16 Eng.
L. & Eq. Rep. 180, 22 L.J.Q.B.N.S. 69 (as to these two cases, see sec. 15,
note 2, supra).

* Norwich v. Norfolk R. Co. (1855), 4 El. & Bl. 397, 119 Eng. Reprint
143, 3 C.L.R. 519, 24 L.J.Q.B.N.S. 105, 1 Jur. N.8. 34; Eastern Counties
R. Co. v. Hawkes (1855), 5 H.L. Cas. 331, 35 Eng. L. & Eq. Rep. 8, 24 L.J.
Ch. N.8. 601, 3 Week. Rep. 609 (as to these two cases, see further sec. 15,
note 1, supra).

* Many of the cases cited in sec. 15, note 2, supra, as sustaining the theory
that ultra vires and illegal contracts belong to the same category, were anterior
to 1860. As some of these were adverted to in the judgment delivered by
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redited | position was taken, the term “illegal” was not actually used to Annotation.
characterize the transactions in question. But for the purposes

re than | of the present discussion, this circumstance is immaterial. From
scredit- 3 the language of the opinions it is clear that, in all the cases where
illegal,” contracts which were simply unauthorized were declared to be
s based ron-enforceable, “illegality ” was the ground upon which they were
or these 3 treated as void. The learned Judge would, of course, not have
umizing conceded that the decisions which turned upon the effect of ex-
tory ex- ¢ pressly prohibitive enactments were precedents unfavourable to
tin the his theory. Nevertheless it may reasonably be contended that
* Cham- they are by implication antagonistic to that theory in this respect
ng upon at least, that the Courts by which they were rendered evidently
ntion of | regarded the expressions “illegal” and “‘wltra vires” as being
e would identical in their connotation.
vo cases The only conclusion which it seems possible to draw from the
.'ioct.nnv b foregoing review of the earlier decisions is that, at the date when
decided |8 the learned Chief Justice made the statement under discussion,
: matter 8 there was a very distinet preponderance of authority against his
ibythe [ theory. It is impossible to deny that, so far as the American
age and Courts are concerned, the situation is now reversed; that
”K‘,‘“‘“ J is to say, if preponderance of authority is assumed to be a
'a vires” matter determinable solely by a comparison of the number of the
n really { precedents which are consistent or inconsistent with his views.
were or But this method of computation is hardly satisfactory when we
. § are appraising the value of the opinions entertained by Judges
English who, as expositors of the law, are very far from being of the rame
worable standing. Having regard to the high reputation of the Courts
ing that which have refused to accept his theory, a commentator seems to
i of even be fully warranted in expressing the opinion that their decisions
uthority embody the correct doctrine.
n if the A strong, if not conclusive, objection to that theory is that,
ment is in the final analysis, it rests upon the conception that, where the
0t was enforeeability of a prohibited contract is in question, the extent
inferred of the remedial rights varies according as the prohibition is express
anted to or merely implied. Such a distinetion, it is apprehended, has
of Amer- never been recognized except in cases which are concerned with
1 theory, corporate transactions. In all other classes of cases transactions
)§0|“"‘1.“ which are impliedly prohibited are assumed to belong, so far as
lich this regards the attribute of non-enforceability, to the same category
C.B. 775 as those which are expressly prohibited. Both kinds of trans-
Cas, 150, actions are Flumly in violation of law, and consequently “illegal
* v. Dover in the broad sense of that word. Having regard to this considera-
1, 16 Eng. tion, there would seem to be no satisfactory ground upon which

e sec. 15, they can be segregated, except, perhaps, in the special point of view

;. Reprint discussed in sec. 7, ante. It is true thag, in statutes which do
K Conltes ot relate to the powers of corporations, illegal acts are custom-
8, 24 LJ. arily specified by means of prohibitive words. But obviously
or sec. 15, the adoption of this kind of phraseology is due merely to the nature
the theory Selden, I., in the Bissell case, it is not a little remarkable that the Chief
re anterior Justice should have ignored them. But even the former was, it is apparent,

livered by not acquainted with all the American precedents which were available in
support of his own views.
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Annotation. of the subject matter. The reason why prohibitory language is that
) almost invariably employed in such statutes clearly is that they by ¢
e are intended to operate upon individual members of the commun- whis
i ity who are assumed to enjoy a liberty of action which is complete held
) except in so far as it may be circumscribed by the law, written or nor
Bay unwritten. On the other hand, the scope of that liberty of action an
Ry which a corporation possesses depends entirely upon the terms of sew
h ‘ the enactment, general or special, under which it has been organ- bea
e ized. There are, accordingly, two ways in which the extent of its the
T powers may appropriately be defined; that is to say, there may he broi
4ath 5 an enumeration either of the things which it may do, or of the plic
i things which it may not do. One type of provision declares the cer
aeds will of the legislature by means of an implied prohibition, the other
5 by means of an express prohibition. In view of these obvious ear
considerations, it is difficult to admit that there is any logical pov
basis for the theory that diverse rights and liabilities are created the
according as the former type of provision or the latter is employed. ng
The scope of both types is identical in so far as they eerve to to
' specify the boundaries of the corporate powers. Why should any tag
distinction be predicated between them for the purposes of the of
doctrine of estoppel? The apparent unreasonableness of such a of
distinction is accentuated by the fact that it is doubtless in many
S instances a mere matter of accident whether one type or the other ad
is selected; as, for example, where it is a question of placing re- col
strictions upon the powers of corporations in respect of borrowing ber
g money, or insuring property or issuing certain securities. to
: As a factor bearing upon the character of the incidents which
should be ascribed to ultra vires contracts, the antithesis, so often
b emphasized, between such transactions and those which are im- 10
moral or contrary to public policy, seems to be wholly irrelevant. sit
_ Under the general law of contracts, transactions that are impliedly col
. prohibited by statutes constitute, like these which are the subject 51
) of this differentiation, one of several distinct descriptions upon A
which no suit can be maintained. It is clear, therefore, that the wi
antithesis predicated has no tendency whatever to shew that the to
Courts are warranted in withdrawing such transactions from the "
“illegal” category. There is a complete petitio principii involved E
in the argument that, because they do not belong to certain o
specified classes of “illegal” contracts, they are not themselves w
“illegal.” "
I11. English and Scolch decisions reviewed. L
10. Historical summary.—In an early case in which an action ‘5:
of ejectment was brought by a person to whom a mortgage had le
been executed in excess of their powers by the trustees appointed o
under a public turnpike Act, it was held that they were not estopped :
by their deed from insisting that the mortgage was unauthorized.! 0
The effect of this decision was recently declared to be that “the !
doctrine of estoppel was held inapplicable . . . on the ground g
! Fairtitle ez dem. Mytton v. Gilbert (1787), 2 T.R. 169, 100 Eng. Reprint {
91, 1 Revised Rep. 455, 11 Eng. Rul. Cas. 52.
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that the plaintiffs were a public body with limited powers conferred Annotation.

by statute, and could not exceed those powers." In the case in
which this statement was made, the Court went still further and
held that tmhmtms, the vestry of a parish, were neither estopped
nor precluded by laches or acquiescence from bringing an action for
an injunction to restrain the defendants from using a certain
sewer. These two authorities, although they have no explicit
bearing upon the question whether an estoppel may be created by
the acceptance of the benefits of an ultra vires contract, are so
broad in scope that they may be construed as negativing by im-
plication any such result, so far as public corporations are con-
cerned.

The reports which cover the period between the date of the
earlier of the above-mentioned decisions and the time when the
powers of incorporated joint-stock companies began to engage
the attention of the Courts contain no definite information regard-
ing the subject considered in this monograph. But having regard
to the facts involved, the cases belonging to this period are an-
tagonistic to the theory that an estoppel against pleading a want
of power can be predicated from the mere fact of an acceptance
of the benefits of a contract.?

In the few instances in which the point has been explicitly
adverted to by the Courts when dealing with the liabilities of
companies organized under special Acts or general statutes, it has
been laid down that “no corporate body can be bound by estoppel
to do something beyond their powers.”* This theory, it is clear,

1 St. Mary, Islington v. Hornsey Urban, Dist. Council, [1900] 1 Ch. 695.

* In Broughton v. Manchester & S. Waterworks (1819), 3 Barn. & Ald. 1,
106 Eng. Reprint 564, 22 Revised Rep. 278, the ground upon which assump-
sit was held not be maintainable on the ind of a bill by a trading
company was that the contract violated a prohibitory statute.

ﬁ Bicln’mn v. Valpy (1829), 10 Barn. & C. 128, 109 Eng. Reprint 399,
5 Mann. & R. 126, 8 L.J.K.B. 51, 19 Eng. Rul. Cas. 423, an action brought
against a mining company by the indorsee for value of a bill of exchange
was held not to be maintainable for the reason that there was no evidence
to shew that the company was authorized to draw such a bill. But the com-
pany in this instance was apparently unincorporated.

In Hill v. Manchester & S. Waterworks (1831), 2 Barn. & Ad. 544, 109
Eng. Reprint 1245, Taunton, J., remarked: “A party is estopped by his
own recital of a particular fact in a deed, and although there is an exception
where fraud or an illegal purpose can be shewn, the pleas here do not Ering
the case within it.”

? Fry, L.J., in British Mut. Bkg. Co. v. Charnwood Forest R. Co. (1887),
LR. 18 Q.B. Div. 719, 56 L.J.Q.B.N.S. 449, 57 L.T.N.8. 833, 35 Week. Rep.
590, 52 J.P. 150. This was one of the grounds upon which it was held that
the defendant could not be held liable for loss arising from false and fraudu-
lent representations made by its secretary with regard to the validity of
certain debenture stock. Bowen, L.J., observed: “It is said that the secre-
tary was clothed ostensibly with a real or apparent authority to make repre-
gentations as to the genuineness of the debentures in question; but no action
of contract lies for a false representation unless the maker of it or his princi-
pal has either cont d that the ation is true, or is estopped from
derl:f'mg that he has done so. In the present case the defendant company
could not in law have so contracted, for any such contract would have g:-,en
beyond their corporate powers. And if they cannot contract, how can they
be estopped from denying that they have done so? The action against
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Annotation. necessarily results from the position taken by the English Courts

that the unauthorized contracts of such companies are absolutely
void. See secs. 6 and 7, ante.

One of the consequences of this theory is that, in an action
founded on an wltra vires contract, the right of recovery cannot
be predicated from the fact that, by reason of that which has been
done in pursuance of the contract, benefit has acerued to the de-
fendant, or damage has been sustained by the plaintiff.* Having

them, therefore, to be maintai
on deceit and fraud.”

In Bishop v. Balkis Consol. Co. (1890), L.R. 25 Q.B. Div. 77, where
the question involved was whether the defend: was 80 estopped
by its secretary’s “certification” of a certain transfer of its shares, Vnuu‘n:m
\a'illinms, J., adopted without any expression of doubt as to its correct-
ness, the statement of Fry, L.J., in the above case, although he disagreed
with the decision itself. mn the facts of the case, which are not relevant
to the present discussion, the action was held not to be maintainable, both
by him and by the Court of Appeal. See (1890) L.R. 25 Q.B. Div. 512.
’l{at he was mistaken, however, in considering the case governed by the
observations of Bowen and Fry, L.JJ., in the earlier one, was declared by
Lindley, L.J., who pointed out that there was “nothing ultra vires in the
case’’ before the Court, as there was in that. So far as regards this part
of his remarks, he evidently adopted the views of Sir H. Davey (afterwards
Lord Davey), who in his argument. as counsel thus referred to the earlier
case: “‘The principle of that decision was that neither by contract nor by

pel can a pany lled to do that which is ultra vires. Lookin;
at the matter on principle, why should a company be bound by estoppel
A company is a legal corporation with certain strictly defined powers. It
is difficult to see how they can be bound by estoppel to do that which they
could not contract to do. A contract to increase their capital beyond the
authorized amount would be illegal, and therefore void.”

In Re Companies Acts (1888), L.R. 21 Q.B. Div. 302, Cave, J., said:
“It is well established that a qorgonu body cannot be estopped by deed
or otherwise from shewing that it had no power to do that which it purports
to have done” —citing Fairtitle ex dem. Mytton v. Gilbert (1787), 2 T.R. 169,
100 Eng. Reprint 91, 1 Revised Rep. 455, 11 Eng. Rul. Cas. 52, note 1, supra.

! In Norwich v. Norfolk R. Co. (1855), 4 El. & Bl. 397, 119 Eng. Reprint
143, Erle, J., made the following remarks: “In respect also of ltlgo subject
matter of the suit, the question in equity is whether the interest of the share-

ders is put into hazard to an unreasonable degree beyond what he is
presumed to have assented to in subscribing? And, if so, his interest is
protected according to equity. At law the question is whether a contract
18 in a class that s impledly rrohlbiwd. and so void; if it is, whoever is
defendant is entitled to unqualified success, and the Ludgmene must be in
his favour though he may have knowingly procured the unlawful contract,
and have pr h'ﬁd by it to tl:;exoie;t ol rﬁceiv;l the eor:.idera:i:ln for lﬁ
promise which he alleges to void, or though he ma; ve aged t!
plaintiff by his negligence in the performance of tlm.y which the plaintiff
supposed to be a lawful contract, but which, after judgment for the defend-
ant, he must be taken in law to have known to be unlawful.”

In Ernest v. Nicholls (1857), 6 H.L. Cas. 401, 10 Eng. Reprint 1351,
Lord Wensleydale made the following remarks in a case where one insur-
ance company had taken over the business and accounts of another and
received the premiums due to the latter: “It is a captivating argument
for a jury, and jurymen are very often misled by it in these cases of joint-
stock companies, but it is very likely to produce injustice, that the com-
rnny has had the benefit of the plaintiff’s goods or service or money, where
or the purpose of contract, the com exists only in the directors an
officers acting by and according to t! ; and by the statute law the

ble at all, must be an action of tort founded

i A e i S
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h Courts regard to the facts involved in the cases reviewed in the following Annotation.
bsolutely section, it is apparent that this doctrine, even when it was not
explicitly referred to, must always have been taken for granted by
m action the Courts which decided them.
y cannot In one case we find the following statement: *There is no
has been ground whatever for the argument that a contract or instrument
) the de- which fails in a Court of law by reason of its illegality can never-
Having theless be enforced in equity, because money has been paid and

received in respect of that contract. Equitable terms can be im-
posed on a plaintiff seeking to set aside an illegal contract as the

t founde

" price of the relief he asks; but, as to any claims sought to be actively
77, where enforced on the footing of an illegal contract, the defence of illegal-
| ‘{,'.::","“"’ ity is as available in a Court of equity as it is in a Court of law.”
by e An important consequence of the theory adopted by the
disagreed English Courts is indicated by a decision of the Privy Council to
t relevant the effect that a railway company which had entered into an
'Bi‘;' l:‘;',h agreement beyond its powers, and had consented to a judgment
»d by the against it in an action brought on that agreement, was neverthe-
ielared by less entitled to impeach both the agreement and the judgment.?
res in the From the foregoing statement of the law, and the decisions
this part reviewed in the following section, it is clear that the English

h?'::,’,fﬂ,!: authorities are entirely adverse to the application of the principle

et nor by of estoppel, and that all the instances in which they have been
Looking cited by American Courts are simply indicative of a misappre-
,:e‘g"l"'}i hension with regard to their actual purport.?
hich they : " :
company is no more liable than a corporation by charter, for the act of one
tyond the or more of its members, who are distinet persons by law.”
Two of the propositions formulated in Brice on Ultra Vires are as follows:

J., said: LVII. Contracts of this kind are not only objectionable beforehand, but,
! by deed even if acted upon, they may be repudiated by, and cannot be enforced
;IPUYD"HI against, the corporations: p. 183. CCLIV. The mere fact that a

.R. 169, tion has received the consideration of, or otherwise derived advantage ]rom,
+ 1, supra. a mmru"ts;lba vires, does not involve it in any liability upon such con-

tract: p, A

Ll:: rint In Lindley on Companies, vol 1, 6th ed., bk. 2, ch. 5, sec. 2, p. 202, the
the sh’"‘c_‘ rule is laid down that, “if the directors of a company enter into a contract
hat h:f".' which is not binding on the company, either upon the ground that the con-
it i tract is ultra vires or upon any other ground, the company is not liable on
3 wmm_': the contract simply because it has had the benefit thereof.”
Nowver B ! Giffard, LJ., in Re Cork & Y.R. Co. (1869), L.R. 4 Ch. (Eng) 748.
ust be in In the same case Lord Hatherley said that a security issued ultra vires is
contract “just as void in equity as at law, being contrary altogether to, and abso-
m for the lutely forbidden by, statute.”
1aged the See also the statement of Buckley, L.J., which is quoted at the end of
y plaintiff the following section.
e defend- * Great North-West C.R. Co. v. Charlebois, [1899] A.C. (Eng.) 114, 68
i L‘.J.P.C.N‘S. 25, 79 L.T.N.8. 35, reversing Charlebois v. Delap (1896), 26
+int 1331, Can. 8.C. 221.

me insur- ! For example, in the leading case of Whitney Arms Co. v. Barlow (1875),
sther and 63 N.Y. 62, 20 Am. Rep. 504, the following decisions are cited: Ez parte
argument Chippendale (1853), 4 DeG.M. & G. 19, 43 Eng. Reprint 415, 18 Jur. 710;
i of joint- Re National Permanent Ben. Bldg. Soc. (1869), L.R. 5 Ch. (Eng.) 309; Re
t:ﬁ(:::- %"5‘ 1&8 )"‘.,lt.kc‘ol.ée L.Rial (",h (Eng.) 74% 39 L.J. Ch. N.8, 277, 261 hIi.'l‘.N.%
) Whereas, )y eck. . 26; Fish " Co. v. Robertson (1843) ann.

cti:rs‘ and G. 131, 134 Eng. &K:m 510, 6 Scott N.R. 56, 12 LJ.C.P.N.8. 185. How
e law the was the ci of the first and third of these cases is shewn
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11. Hlustrative decisions.—The cases which, either expressly, or
by implication, must be regarded as precedents adverse to the
theory that a corporation which has received the benefits accruing
from the performance of a contract by the other party is estopped
from raising the defence of witra vires, are tabulated below with
reference to the nature of the particular transactions under review.

Contracts incidental to the conduct of an unauthorized busi-
ness or undertaking.!

in sec. 13, post. The actual effect of the second case is stated
in sec. 20, note 13, infra. The fourth case did not involve an wultra vires
contract at all, but merely one which was invalid for want of a seal. Owing
to a similar mistake as to its purport, it was also cited as an authority on
the subject of estoppel in Hays v. Galion Gaslight & Coal Co. (1876), 20
Ohio St. 330, and Larwell v. Hanover Sav. Fund Soc. (1883), 40 Ohio St. 274,

Nor is it easy to understand how the Court which decided North Hudson
Mut. Bldg. & L. Assoc. v. First Nat. Bank. (1890), 79 Wis. 31, 11 L.R.A.
845, 47 N.W. 300, could have lmzvgmed that the principle of estoppel was
embodied in Shrewsbury & B.R. Co. v. London & N.W.R. Co. (1852), 16
Beav. 441, 51 Eng. Reprint 848. For the actual effect of that case, see
sec. 11, note 12, infra. .

The general statement in Denver F. Ins. Co. v. McClelland (1885), 9
Colo. 11, 59 Am. Rep. 134, Pac. 771, that the doctrine of estoppel “is sup-
ported by the authority of English cases” is so amasingly erroneous that
the only app way of ing for it is to assume that the Court had
never examined those cases for itself.

The review of the English cases in Bath Gaslight Co. v. Claffy (1896),
151 N.Y. 24, 36 L.R.A. 664, 45 N.E. 390, although it does not contain any
absolute errors similar to those noticed above, is so incomplete as to be mis-
leading with regard to the real state of the authorities.

! In Sinclair v. Bronﬂham, [1914] A.C. 398, 83 L.J.Ch. N.8. 465, 111
L.T.N.S. 1, 30 Times L.R. 315, 58 Sol. Jo. 302, affirming upon this point
Re Birkbeck Permanent Ben. Bldg. Soc., [1912] 2 Ch, 183, 81 L.J. Ch. N..

769, 106 L.T.N.8S. 968, 28 Times L.R. 451, it was held in ings for
the winding-up of a building society, that it had ex its powers in
carrying on a banking busi that all tract in i

p in
that business were also ultra vires, and that for this reason no legal or equit-
able debts were created by the deposits which it had received while carrying
on that business. For an earlier case invulvinsllimilu contracts, see Re
ate Industrial Co-op. Soc. (1892; Q.B. Div.), 656 L.T.N.8. 712, 40
Week. Rep. 139, 56 J.P. 216,
In Birkbeck Permanent Ben. Bldg. Soc. v. Birkbeck (1913), 29 Times L.R.
218, a certain sum was shewn in the same proceedings to be due as divi-
dends to one who was a customer of the society in the bankinq business
carried on by it, and who pied offices belonging to it. The liquid
agreed to treat this sum as a set-off against a claim for rent due in respect
to the offices. After the above decision had been rendered, the Official
iver sued for the full amount of the rent. Held, that the agreement
with the liquidator was not a defence, because there was no debt due to
the defendant from the society at the time when that ment was made.
In Re Birkbeck Permanent Ben. Bldg. Soc., [1913] 1 Ch. 400, 82 LJ.
Ch. N.8. 232, 108 L.T.N.8. 211, 29 Times L.R. 256, 20 Manson 159, it was
held in the same proceedings that certain clerks could not prove for the
capital value of pensions stipulated to be paid in respect to services ren-
while the society was 1 in the banking busi
In Bateman v. Ashton-under-Lyne (1858), 2 Hurlst. & N. 323, 27 LJ.
Exch. N.S. 458, 6 Week. Rep, 820, where the right of an employee to re-
cover for services was disputed on the ground that they had been rendered
with respect to an undertaking which was illegal as reﬂrdn the waterworks
company, whose plant, etc., had been purchased by the defendant munici-
pality, three members of the Court held the action to be maintainable for
the reason that the undertaking was legal. Bramwell, B., dissented on the
ground that it was ultra vires.

36 D.I
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essly, or Purchase of shares of the corporation itself.!

e to the Purchase of shares in another company.:

Accruing Purchase of the business and assets of another company.?
stopped Contracts relating to the amalgamation of companies. ¢

ow with Contracts involving the application of corporate funds. Deci-
' review, sions have been rendered denying the right of action upon a con-

ed busi- tract to pay money to a landowner in consideration of his abandon-
ing his opposition to the passage of a railway bill;* upon a contract
to pay money to a member of the House of Lords for his support

18 stated
dm(l):gm 1 In General Property Invest. Co. v. Matheson (1888), 16 Sc. Sess. Cas.,
e o 4th series, 282, 26 Scot. L.R. 185, the transaction was st aside, after ten
1876)y - years, in liquidation proceedings, and the trustees of the deceased vendor
St. 27 were placed on the register.
h Hudson * In Royal Bank of India’s case (1869), L.R. 4 Ch. 252, 19 L.T.N.S. 805,
1 LRA. 17 Week. Rep. 359, affirming (1868), L.R. 7 Eq. 91, 19 LT.N.S. 444, a
ppel was banking company, L., advanced money on a deposit of the shares of Com-
1852), 16 pany A., subsequently had them transferred into its own name. It
case, was registered as shareholder, sold some of the shares and received the pur-
chase money, and received the dividends on the rest. In proceedings for
(1885), the winding-up of Company A., it was held that, although the acts of owner-
| ““is sup- ship exercised by Company I. over the shares would not have prevented
»0us that its repudiating them if the transaction had been wultra vires, Company | A
‘ourt had was rightly placed on the list of contributories, because the transaction was
not ultra vires.
v (1896), In Ez parte Liguidators (1878; C.A.), L.R. 8 Ch. Div. 679, where the
tain any B.N. Company had, in pursuance of a contract for the purchase of the busi-
0 be mis- ness of the B.C. Company, whose deed of settlement contained no power
to sell it, procured a transfer of all the shares of the B.C. Company and
465, 111 remained registered for several years as a shareholder, it was held that, as
his point the transfer of the shares to the B.N. Comg)an ¢ was ultra vires, it could not
Ch. NS, be placed in the list of contributories to the li.C. Company after an order
dings for had been made for winding it up
Jowers in ' Ernest v. Nicholls (1857), 6 H.L. Cas. 401, 10 Eng. Reprint 1351,
uance in reversing Re Sea Fire & Life Assur. Co. (1854), 5 D('GnﬁI & G. 465, 43
or equit- Eng. lh-vnnt 951 (action for money alleged to be due under the contract).
| carrying _In the Era Life & F. Assur. Co.'s case (1862), 1 DeG. J. & 8. 20, 46
8, see Re Eng. Reprint 12, affirming (1862), 2 Johns. & H. 408, 70 Eng. Reprint
L 712, 40 1117, the ground upon which the Court of Appeal proceeded was that the
o Lk Era Company’s purchase of another company’s Eeusinesa was not ultra vires.
y a8 divi- ¢ In Balfour v. Ernest (1859), 5 C.B.N.8. 601, 141 Eng. Reprint 242,
oyl ord 28 LIC.P.N.S. 170, 5 Jur. N.8. 439, 7 Week. Rep. 207, it was held that
iquidator an insurance 'mmpa:f' was not bound by a bill of exchange accepted by its
n respect directors on its behalf for a debt incurred by another insurance company,
» Official which had been amalgamated with the first, such amalgamation not being
greement suthorized by the deed of settlement of the company in whose behalf the
% due to bill had been accepted.
' made. In the Era Assur. Co. case (1862), 2 Johns & H. 408, 70 Eng. Reprint
82 LJ. 1117, where a life and fire e society hased the b of a

life assurance company, taking all the assets and undertaking all the lia-
bilities, it was held that the transaction was ultra vires; that securities under
the seal of the purchasing company, given in earrying out this arrangement

19, it was
» for the

rices ren- f . ! :
to creditors of the selling company, were void; and that such creditors were
, 27 L. not entitled to prove against the purchasing company in winding-up pro-
yee to re. ceedings,
rendered 2 ¥ Preston v. Liverpool, M. & N. Junction R. Co. (1856), 5 H.L.Cas.
werworks 605, 10 ]“nx.‘lkpnnt, 1037, 25 L.J.Ch. N.S. 421, 2 Jur. N.S. 241, 4 Week.
t munici- Rep. 383. Compare also G?e v. Newmarket R. Co. (1852), 18 Q.B. 457,
:ial;l: t‘I: (ll“: l"l‘;: Reprint 173, 21 L.J.Q.B.N.S. 308, 16 Jur. 1136, 7 Eng. Ry. & C.

936 .L.R.
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Annotation. in obtaining the passage of a railway bill;* upon a contract as ty

the disposition of money remaining after the expenses of obtaining
the passage of a railway bill had been defrayed;*upon an absolute
covenant to pay a specified sum within three months after the
passing of a railway bill, as a personal compensation to the plain-
tiff for the assumed inconvenience and injury deseribed in it;
upon a contract by which a lessee railway company agreed to pay
the lessor the costs incurred by the lessor in applications to Parlia-
ment made at the instance of the lessee, for the purpose of obtain-
ing powers which the lessee considered it desirable that the lessor
should possess;* upon a contract by which a railway company
agreed that, unless certain works were completed within twelve
months, whether an Act of Parliament then agreed to be obtained
should be passed or not the defendant or another specified rail-
way company would pay the plaintiffs a certain sum by way of
liquidated damages;* and upon a contract by which two competing
railway companies came to an agreement for dividing the profits
earned by both, and for regulating the traffic on their lines.®
Contracts for the borrowing of money. The non-enforceability
of transactions under this head has been predicated on one or
other of the following grounds: (1) that the contract was made by
a company which had no power at all to borrow;” (2) that the

t Shrewshury v. North Staffordshire R. Co. (1865), L.R. 1 Eq. (Eng)
593, 35 L.J. Ch. N.S. 156, 12 Jur. N.8. 63, 13 L.T.N.8. 648, 14 Week. Rep. 220.

2 In Mann v. Edinburgh Northern ’l:nunumw Co., [1893] A.C. (Eng.) 69,

62 L.J.P.C.N.S. 74, 1 Reports 86, 68 L.'T.N.8. 96, 57 J.P. 245, the defendants
were required to account for the sum which remained in their hands after
defraying the exy out of the t transferred to them for that pur-
pose—a decision which obviously imports that, if that amount had still been
in the possession of the company, the defendants could not have recovered it

3 Taylor v. Chichester & M.R. Co. (1867), L.R. 2 Exch. (Eng.) 356 (action
brought upon a covenant by which the defendants bound themselves, in
the event of a bill then pending in Parliament being passed into an Aet,
to pay to the plaintiff, within three months next after the passing of the
bill, the sum of £2,000).

4 East Anglian R. Co. v. Eastern Counties R. Co. (1851), 11 C.B. 775,
138 Eng. Reprint 680, 21 L.J.C.P.N.8. 23, 16 Jur. 249, 22 Eng. Rul. Cus.
21, nppmvml by Lord Cranworth in Eastern Counties R. Co. v. Hawkes
(1855), 5 H.L. Cas. 331, 10 Eng. Reprint 928, 24 L.J. Ch. N.8. 601, 3 Week.
Rep. 609.

¢ Norwich v. Norfolk R. Co. (1855), 4 El. & Bl. 397, 119 Eng. Reprint
143, 3 C.L.R. 519, 24 L.J.Q.B.N.8. 105, 1 Jur. N.8S. 344.

¢ Shrewsbury & B.R. Co. v. London & N.W.R. Co. (1852), 16 Beav.
441, 51 Eng. Reprint 848,

7 In Re National Permanent Ben. Bldg. Soc. (1869), L.R. 5 Ch. (Eng)
309, the petition for a winding-up order, presented by a person from whom
the directors of a benefit building society had bormwmﬁ sum of money
for the purpose of advancing it to the members on the security of their shares,
was dismissed on the ground that the petitioner had no legal or equitable
debt against the company.

In Blackburn Bldg. Soc. v. Cunliffe (1882; C.A.) L.R. 22 Ch. Div. (Eng)
61, a benefit building society which had no power to borrow money were
permitted by their bankers to overdraw their account to a large amount.
Afterwards an agreement was signed by the officers of the society and con-
firmed by the directors, stating that certain deeds of borrowing members
which had been deposited with the bankers were deposited not only for safe

time
a fir
was
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pow
soci
(188
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ra'ct asto | contract had no relation to any of the specific purposes for which Annotation.
obtaining

1 absolute custody, but as a security for the balance from time to time due. In pro-

ceedings for winding-up the society, the bankers claimed to retain the deeds

after the as security for the balance of their account. The solicitors on both sides
the plain- i an admission that some part of the money overdrawn was applied
ed in it» in payment of members withdrawing from the society, and the remainder
ed to ,,l". in payment of salaries, legal ox‘)'emns, and expenses of nmnnged pmnseny.

>, pay HJ:? that the overdrawing of the bankers’ account was ultra vires, and that
to Parlia. the bankers had consequently no lien on the deeds, either under the agree-
of obtain- ment or by the course of dealing with the society. An appeal from this
the lessor | decision was dismissed in (1884) L.R. 9 App. Cas. 857. e only point

. A sresented was as to whether the bankers were entitled to elaim to be ereditors,
Sopany 'and to hold the securities as such in respect to the overdraft, which the
iin twelve appellants ded did not t to borrowing. The House of Lords

» obtained decided that allowing the overdraft was equivalent to borrowing. .
ified rajl- | In Re Guardian Permanent Ben. Bldg. Soc. (1882), L.R. 23 Ch. Div.
by sraw oi 440, 52 L.J. Ch. N.S. 857, 48 L.T.N.8. 134, 32 Week. Rep. 73, a rule of the
7 WRY G society permitted the trustees or directors to borrow money from time to
‘ompeting time as oceasion might require, and directed that such money should be
the profits a first charge on the funds and property of the society. No express limit

108.° was prescribed as to the amount of the borrowing. The Court of Apj

ireeability held that this rule was invalid, because it purported to give an unlimited
ALy power to borrow, and that consequently borrowing was ultra vires of the
n one or society. But the decision upon this point was reversed in Murray v. Scolt
made by © (1884), L.R. 9 App. Cas. (Eng.) 519, 53 LJ. Ch. N.8, 745, 51 L.T.N.8.
that the 462, 33 Week. Rep. 173, on the ground that the power to borrow must be
[ construed as being limited to bm'rqwmﬁ for the proper objects of the society.

Eq. (Eng) This decision was followed by Neville, J., in a judgment which was approv:
k. Rep. 25 s « whole, i fie Birkbeck Permaneni Hen. Bldg. Soc., (1912] 2 Ch. 183, 81
( . LJ. Ch. N.8. 769, 106 L.T.N.8. 968, 28 Times L.R. 451, affirmed as to this
- 108 6, sint in Sinclair v. Brougham, [1914] A.C. 398, 83 L.J. Ch. N.8. 465, 111

\defondants LT.N.S. 1, 30 Times L.R. 315, 58 Sol. Jo. 302, where the rule of the society
"';‘I“ after in question empowered the directors to borrow to an unlimited extent.

"l' hat pur- In Agnew v. Murray (1884), L.R. 9 App. Cas. 519, 53 L.J. Ch. N.8.

ud still been 745, 51 L.T.N.8. 462, 33 Week. Rep. 173, where the rule under review was

““:""""’_ i held valid, the dictum of Lord Hatherley in Laing v. Reed (1869), L.R. 5
356 (action Ch. (Eng.) 4, 39 L.J. Ch. N.8. 1, 21 L'T.N.8. 773, 18 Week. Rep. 76, 34

mselves, in J.P. 134, as to the invalidity of a rule purporting to grant an unlimited power
nto an Aet, of borrowing, was disapproved.

ssing of the For other cases rel til;z to the situation specified in the text, see Re

Professional, C. & I. Ben, Bldg. Soc. (1871), L.R. 6 Ch. 661; Re Companies

1 C.B. 775, Act (1888), L.R. 21 Q.B. Div. 301.

& Rul. Cas. In Re Victoria Permanent Ben. Bldg. Invest. & Freehold Land Soc. (1870),
v. Hawkes LR. 9 Eq. 605, 39 L.J. Ch. N.8. 628, 22 L.T.N.8, 777, 18 Week. Rep. 967,

01, 3 Week 34 J.P. 532, the directors of a benefit building society received money on
deposit from persons who did not subscribe for shares in the society, and
gave to each depositor a book called a “member’s deposit book,” which
contained printed rules purponi;ﬁ to be “rules of the deposit branch,” one
16 Be 3 of which provided that the general rules of the society should be binding on
), 16 Beav all persons who might make degosiu. The society was wound up by the

Court, and the advanced shareholders, under an order in the winding-up,

ng. Reprint

Ch. (Eng) redeemed their shares. Held, that the rules of the society, in so far as they
from whom authorized borrowing money on deposit, were illegal under the Building
n of money Societies Act (6 & 7 Wm. IV. ch. 3{;,”::: no limit was fixed to the amount
their shares, which might be borrowed; and that the depositors were not entitled to have
or equitable a call made upon the members for the repayment of their deposits. Held,

} ; also, that the rules did not authorize the borrowing of money from persons

Div. (Eng) who were not members of the society, and that the depositors were bound
money were by the rules of the society, by which the advanced shareholders who had
'ge amount redeemed their shares were disch d from all ion with the society;
ty and con- ly, on that ground i were not entitled to

g members
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Annotation. the company was authorized to borrow; (3) that the conditions
precedent to the exercise of a granted power of borrowing were
not fulfilled in the making of the contract;* (4) that the amount
involved was greater than that which the company was express|y
authorized to borrow.* From whatever cause the invalidity of

! In Moye v. Sparrow (1870), 18 Week. Rep. (Eng.) 400, 22 L.T.N.5,
154, the right of recovery was denied on the ground that the money in ques-
tion had not been borrowed for the purpose which alone was authorized
by the rules of the society.

In Re Durham County Permanent Invest. Land & Bldg. Soc. (1871), L.R.
12 Eq. (Eng.) 516, the first rule of a building society stated that it was orga-
nized for certain specified purposes. None of the rules contained any bor-
rowing power, but subsequently they were altered so as to give the directors
“‘power from time to time to ow, for the purposes of the society, such
sums and at such rates of interest and under such terms and conditions
as they might think proper and expedient.” Held, that the borrowing power
thus conferred by this altered rule was strictly limited to the purposes of
the society as stated in the first rule, and that persons who had lent money
to the directors, which was employed in a loan to another society, could
not enforce their claim in the winding-up of the society.

* In Chambers v. Manchester & M.R. Co. (1864), 5 Best & 8. 588, 122
Eng‘.\ Reprint 951, 33 L.J.Q.B.N.S. 268, 10 Jur. N.8. 700, 10 L.T.N.8. 715,
12 Week. Rep. 980, it was held that no action could be maintained on a
bond given for money which had, in contravention ~f the enabling act of
the defendant, been borrowed before its capital ho . oeen all subscribed.
This decision was approved in Re Cork & Y.R. Co. '369), L.R. 4 Ch. 745,
39 LJ. Ch. N.8. 2,7": 21 L.T.N.8. 735, 18 Week. Rep. 26, and in Re Bagnals-
town & W.R. Co. (1870), Ir. Rep. 4 Eq. 525. In the latter case, Christian,
L.J., adverted to the invalidity of debentures or other securities issued in
violation of restrictive clauses providing that no addition shall be made
to the loan capital of a railway company until the whole share eapital has
been subscribed for and one-half if it actually g:'d up; or until the under-
taking shall have begun to be productive by the opening of the line or of
prescribed portions of it.

# The general rule with regard to contracts of this description is that
“if a pany which has exhausted its borrowing powers purports to borrow
further money, and thus obtains a supply of money, the loan so contracted
i8 void and wltra vires, and the lender has no right of action against the com-
pany'’: Vaughan Williams, L.J., in Re Wrezham, M. & C.Q.R. Co., [1899;

'A.] 1 Ch. (Eng.) 455, 68 L.J. Ch. N.8. 270, 47 Week. Rep. 464, 80 L.T.N.5.
130, 15 Times L.R. 122, 6 Manson 218.

In Wenlock v. River Dee Co. (1883; C.A.), L.R. 36 Ch. Div. (Eng.) 675,
note, 685, note, the action was brought by the executors of Lord Wenlock
to recover a sum of £173,062 11s. 11d., with interest, alleged to be due from
the defendant company in respect of moneys lent to them at various dates
between 1870 and 1878 by Lord Wenlock, and secured by certain inden-
tures by which the defendants covenanted to repay the same with interest.
The defendants denied that the ys were d by the company, or
borrowed for, or applied in payment of any debts of, or otherwise used for
the purposes of, the company, and alleged that at the dates of the several
indentures they had no power to borrow or to bind themselves to pay the
moneys thereby expressed to be secured, except to the extent authorized
by a statute which empowered the company to borrow at interest for the
purposes of their acts, upon bond or m of the lands recovered and
inclosed by them, or eartly upon bond and partly upon such mortgage, a
sum not exceeding £25,000, and also a further sum not exceeding £25,000,
upon mortgage of their wlfl, rates, and duties. At the hearing before the

urt of Appeal the company admitted the claim of the plaintiffs for this
sum, and such further amount as they could shew had been applied in pay-
ment or discharge of any debts or liabilities of the company. See (1883)
L.R. 36 Ch. Div. 674. Judgment was given on the footing that this admission
defined the extent of the company’s liability. On appeal this judgment was
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ditions ! the contract arises, the lender “is a person who is unable, as Annotation.
& were against the borrower, to affirm that he holds a debt, either legal
umount or equitable. Neither in a Court of law nor in a Court of
pressly equity can he affirm that he is a creditor . . . or entitled

dity of to such a right or claim as would support a winding-up petition.”:
] In a case which involved the borrowing of a larger amount
than that authorized the argument that “the plaintifis had no
means of knowing or ascertaining whether the society had
y exhausted its powers of borrowing, or whether, indeed, there was
1), L.R. , any limit to such power,” was thus answered by Baggallay, L.J.:

thorized

,':;."mt “The plaintifis and everyone else who have dealings with a
directors building society are bound to know that such a society has no
ty, such  § power of borrowing except such as is conferred upon it by its
mditions £ rules, and if, in dealing with such a society, they neglect or fail
'g(:;“:,; : to ascertain whether it has the power of borrowing, or whether
t money | any limited power it may have has been exceeded, they must take
¥, could the consequences of their carelessness. It may be that the plain-

tiffs in the present case have been misled, by the misrepresentations
bss, 122§ or conduct of others, into the belief that the company had full

L 1, authority to aceept the loan from them; that is a question which

led or 4 .

g act of I shall have to consider when dealing with the other appeal. Such
sseribed. representations or conduct may doubtless give rise to a claim
g:irnlu‘l:l ! against the parties making such misrepresentations or so con-
hristian, ;

affirmed by the House of Lords. See (1885) L.R. 10 App. Cas. 362. The

:u:(.l,,‘ll'c‘ 8 point decided at another hearing before the Court of Appeal was merely

sital has that the power conferred by the special Act had not been extended by a

e under- 1 subseq u:‘l;: ger;r;ll‘ Act: (1888) L.R. 38 Ch. Div. 534, 59 L.T.N.8. 485,
' 57 L.J. Ch. N.8. 946.

me or of
For other cases decided with reference to the general rule stated in the

text, see also Chapleo v. Brunswick Permanent Bldg. Soc. (1881), L.R. 6

1is t

§ Q.B. Div. 711, 50 LJ.Q.B.N.S. 372, 44 L.T.N.S. 449, 20 Week. Rep. 529,
ntracted 2 Eng. Rul. Cas. 366; Fountaine v. Carmarthen & C.R. Co. (1868), L.R.
the com- 5 Eq. 316, 37 L.J. Ch. N.8. 429, 16 Week. Rep. 476, 22 Eng. Rul. Cas. 132;
.y [1899; Neath Bldg. Soc. v. Luce (1889), L.R. 43 Ch. Div. (Eng.) 158, 59 L.J. Ch.
LT.NS N.8. 3, 61 L.T.N.8. 611, 38 Week. Rep. 122, and the cases reviewed in sec. 22,

infra.
In Re l’oalcy Hall Colliery Co. (1870), 18 Week. Rep. (Eng.) 201, the

ng.) 675, 2

Wenlock articles of ion of the pany intrusted the directors with power
due from to borrow money on mortgage, bond, and other securities, but in such manner
s dates that the liabilities of the company should never, without sanction of a general

n inden- meeting, exceed the sum of £8,000. Discussing the enfnrceahilit?' of the
interest. debentures in question, Lord Romilly, M.R., said that their validity “‘depends
pany, or upon the fact whether the liabilities did, or did not, at the date of issue,
used for 5 exceed £8,000. It is impossible to say that the liabilities are not to be
reckoned as including all debts incurred in the ordinary course of business.

e several

pay the Ly 1 am therefore of opinion that, as the liabilities did exceed £8,000,
1thorized the company had no power to issue these debentures, and that the deben-
t for the tures are not voidable, but absolutely void, and that the holders must come
ered and in pari passu with the simple contract creditors.” The question whether
rtgage, a the claimants were entitled to the benefit of a &Mummi«m that the loan
£25,000, had been validated by the consent of the shareholders signified in the manner
efore the prescribed was not raised. See sec. 8, supra. The decision was approved in
1 for this English Channel 8.8. Co. v. Rolt (1881), L.R. 17 Ch. Div. (Eng.) 715, 44
1 in pay- LT.N.8. 135.

e (1883
:i,,(,imu; ' Buckley, L.J., in Re Birkbeck Permanent Ben. Bldg. Soc., [1912] 2 Ch.
nent was (Eng.) 232.
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Annotation. ducting themselves, but in my opinion they can in no way give (c)
rise to or support a claim against the society.” of as
12. Qualifications of the doctrine in equitable suits for affirmative relief.— [heidd
(a) Where the corporation is seeking to be released from the contract. ‘\)vl:m ‘
It is obvious that, in a case where a corporation brings suit to \ »oux[:
have a contract annulled on the ground of its being wltra vires, Lt
the ultimate and essential question presented is simply whether ”f th
it is bound by the contract. In such a proceeding, therefore, the 1 !
mere fact of its having received the benefit of the contract will :?, m
not prevent it from obtaining the relief asked for.* But it is well a shs
settled that “equitable terms can be imposed on a plaintiff seeking I thi
to set aside an illegal contract as the price of the relief he seeks."s com)
(b) Where specific performance of the contract by the company is sook
asked. There is some apparent authority for the doctrine that in {hut
a case where a plaintiff is asking for the specific performance of an
ultra vires contract by the company, the fact that it has received L
the benefit of the contract may, under some special circumstances, to the
constitute a reason for rendering a decree which in effect, though Linc
not directly, will enforce the execution of the contract.¢ tion
rece
! Chapleo v. Brunswick Permanent Bldg. Soc. (1881), L.R. 6 Q.B. Div. effec
711, 50 LJ.QB.N.S. 372, 44 L.T.N.S, 449, 29 Week. Rep. 529, 2 Eng. Rul. Iy b
Cas. 366, where the action was brought after the agent who had received e
the loan had embezzled it. app
2 This was taken for granted in Small v. Smith (1884), L.R. 10 App. cou
Cas. 119, where a bond of qt)rmborati()n executed by the directors of the Par
building society, and purporting to guarantee the payment of a prior encum- TOW
brance upon the estate of a person who had borrowed money from it on the
the security of the property, was ‘“‘reduced” (Scotch expression for “un-
nulled”) in proceedings subsequently taken for the voluntary winding-up bein
of the society. had
In Canterbury v. Cooper (1909), 100 L.T.N.8. 597, 73 J.P. 225, 53 Sol. less
Jo. 301, 7 L.G.R. 908, where the action was brought to recover possession of 1
of Yroporty which a_corporation had leased in excess of its powers, it was ultr
declared by the Divisional Court that the plaintiff was not estopped to st al ¢
up the invalidity of the lease. But this point was not explicitly referred to Gas
in the affirming judgment of the Court of Appeal. g
3 Giffard, L.J., in Re Cork & Y.R. Co. (1869), L.R. 4 Ch. 748, 30 L.J.
Ch. N.8. 277, 21 L.T.N.8. 735, 18 Week. Rep. 26.
In Great North-West C.R. Co. v. Charlebois, [1899] A.C. 114, reversing
(1896) 26 Can. 8.C. 221, where a company brought suit to set aside an ullra
vires contract and a consent judgment obtained thereon, it was held by the rul
Privy Council that this relief would be granted only on the terms—which of
were consented to—that the plaintiff should pay to the respondent the e
balance due to him for construction on a quantum merui. ad
¢ In Wilson v. Furness R. Co.- (1869), L.R. 9 Eq. 28, the defendunt h{'
company agreed with certain landowners that, in consideration of their 'l"
obtaining from the Admiralty a waiver of an oi)ligm‘inn imposed upon the :4"
company by its Act to construet certain works, and upon their conveying -
the necessary land, it would make a carriage road between certain specificd 1
points, and also make and maintain a wharf for loading and discharging -
vessels at a specified place, of a stipulated length and of a suitable and con- o
venient height. In pursuance of this contract the landowners obtained the »
stipulated waiver from the Admiralty and conveyed the necessary land, and ;‘:’
the company commenced, but did not finish the road, and did not commence h:
the wharf. James, V.-C., decreed the specific enforcement of the confract. s
He seems to have been of the opinion that, even assuming it to have been »

ultra vires, the plaintiffs were entitled to such relief, because the company,
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ay give | (¢) Where a shareholder is seeking relief. In one case the right Annotation.
of a shareholder to maintain a suit for the purpose of compelling
the directors of a company to repay dividends which had been

;;::',I— paid out of the capital was denied for reasons thus stated by
| suit " Vaughan Williams, LJ.: “I start with the assumption one is
e bound to make, that if an act is done by a company which is ultra

ra vires,
whether
lore, the
act will

vires, no confirmation by shareholders—not even by every member
of the company—can convert that which was ultra vires into
something intra vires; it must always be ultra vires. . . . But
to my mind it is a different thing where the action is brought by

m,,(l:;:‘l:.ll a shareholder on behalf of himself and other shareholders. :
seeks . I think an action cannot be brought by an individual shareholder
wpany is complaining of an act which is ultra vires, if he himself has in his
sythatin B pocket at the time he b,lzuum the action some of the proceeds of
1ce of an that very ultra vires act.””!

received ? 13. Rule in cases where money borrowed ultra vires has been applied
stances, | to the payment of corporate debts.—In his treatise on Companies, Lord
, though & Lindley remarks that “thereis . . . a very important excep-

tion to the general rule against liability by reason of benefits
received;” viz., the doctrine which has been developed “to the

P .B. Div effect that a company is liable in equity to refund money improper-
|:¢'Rr‘u|$:l|ll ly borrowed by its directors on itxi .lm!mlf, but in fact bond fide

applied in discharging debts or liabilities of the company which
10 App. | could have been enforced against it.”* In a recent case Lord
ws of the | Parker observed: “It appears to be well settled that if the bor-
D eneum- rowed money be applied in paying off legitimate indebtedness of
i 7ol o the company or association (whether the indebtedness be incurred

inding-up being under an onerous obligation to give a certain easement to the public,
5, 53 Sol had agreed ‘:,tu substitute something which it must have thought would be
possession less onerous.”  But the precise position of the learned Judge in this point
15, it was of view is rather obscure, and, as he also held that the contract was not
ped to sot ultra vires, the case is very far from being a clear authority for the doctrine

" of estoppel.  To cite it in support of that doctrine, as was done in People's

it Gaslight & Coke Co. v. Chicago Gaslight & Coke Co. (1887), 20 11l. App. 472,
8, 30 LJ is obviously unwarrantable.
ke ' Towers v. African Tug Co., [1904; C.A.] 1 Ch, 558.

reversing ? See p. 202, vol. 1, 6th ed., bk. 2, ch. 5, sec. 2.
le an ulira In Portsea Island Bldg. Soc. v. Barclay, [1895; C.A.] 2 Ch. 298, the
d by the rule was thus formulated by Kay, L.J., Wilill respect to one particular class
ns—which of corporations. By the substitution of the word “corporation” for
ndent the “society,” the statement may readily be generalized: “Where a person
advances money to a society whose borrowing powers are exhausted, although
defendant he cannot recover the money from the society directly, yet in cases where

2 of their the society has not increased its liability by the borrowing, but has applied
upon the the money in paying other debts, he may assert a right to stand in the posi-

conveying tion of a ereditor who has been paid off with his money.”
n specified In Re Wrezham, M. & C.Q.R. Co., [1899] 1 Ch. 440, Vaughan Williams,
‘ L.J., adverted to the principle “that, although the borrowing power is

ischarging . 7
» and cone exhausted, and the transaction which [mrponed to be a loan to the company
tained the is as such wultra vires, and therefore null and void, so that the would-be lender

land, and can neither enforce repayment of the loan nor rely upon the securities which

commence he has taken for the loan ‘Y’et, if the company apply the money in their
) contraet, hands to the payment of debts actually owing by them, there is thereupon
Bave bees & new transaction between the company and the person who has paid the
eompany, money for the purpose of the ultra vires loan.”
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Annotation. before or after the money was borrowed), the lenders are entitled

to rank as creditors of the company or association to the extent
to which the money has been so applied.”!

In the earliest case in which this doctrine was recognized, the
deed of settlement of a company formed in England for working
mines in Germany provided for a specified amount of capital, and
gave no power to the directors to raise money except by the crea-
tion of new shares. That capital was paid up and proved insuf-
fic'ent for working the mines. The wages of the miners being in
arrear, and other debts being due, the managing directors obtained
advances from some of the shareholders for the purpose of payving
those debts and preventing the mines from being seized under the
law of the country. The directors also borrowed other sums on their
personal guaranty from the bankers of the company, not for pay-
ment of debts, but for carrying on the business of the company in
its ordinary course, and they afterward repaid the bankers these
advances. In winding-up proceedings it was held (1) that the
advances made by the shareholders to pay debts of the company
might be set off by them with interest against a call; and (2) that,
although the advances made by the bankers did not constitute a
debt due to them from the company, the directors having no
power to borrow, the directors were entitled to be allowed the
amounts repaid by them to the bankers, the directors being trus-
tees, and in that character entitled to an indemnity from their
cestuis que trustent against expenses bond fide incurred.* This

! Sinclair v. Brougham, [1914) A.C. 440.

* In Re German Min. Co. (l853)l 4De G.M. & G. 19, 43 Eng. Reprint 415,
discussing the that the directors were not entitled to be repaid
by the company the moneys they had paid in disel of the amount due
to the bankers, because they were in the position agents with linited
powers, Turner, L.J., said: “Although directors undoubtedly stand in the
position of agents, and cannot bind their companies beyong the limits of
their authority, they also stand, in some degree, in the position of trustees;
and all trustees are entitled to be indemnified i p bond fide
incurred by them in the due execution of their trust. There is no incon-
sistency in this double view of the position of directors. They are agents,
and cannot bind their companies beyond their powers. They are trustees,
and are entitled to be indemnified for exp i d by them within
the limits of their trust. If, therefore, it app that ys advanced
by the directors of companies have been duly applied for the purposes of
the trust reposed in them (and it can make no difference whether the moneys
were originally advanced, or were in the first instance borrowed and after-
wards repaid by them), it may well be that they may be entitled to be repaid
by their companies the moneys which “;fiy have so advanced, although the
persons from whom they have borrowed for the purpose of making the
advance may not be entitled to ; inst the jes.” It was
also urged by counsel that, whatever might be the right of the directors to
indemnity against the property of the eompany, they could have no such
right against the shaieholders personally; that the liability of the share-
holders was limited to their respective shares of the £50,00({ But Turner,
L.J., said: “I think that, where parties place others in the position of trustees
for them, they are in equity p lly bound to ind ify them against
the conse;’luenm resulting from that position. I may refer to the case of
Balsh v. Hyham (1728), 2 P. Wms, 453, 24 Eng. Reprint 810, 2 Iq. Cas.
Abr. 741, pl. 4, 22 Eng. Reprint 629, as a strong authority in support of
that position.” For a later case in which this precedent was followed, though
not with regard to a corporate transaction, see Hardoon v. Belilios, [1901]
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‘e entitled 3 decision has frequently been followed in later cases involving Annotation.
he extent & circumstances of a similar nature.! In several of them relief was

ni t A.C. 124, 2 BR.C. 355, 70 L.J.P.C.N.S. 9, 49 Week. Rep. 209, 83 LT.N 8.
r :,‘rl he B 573, 17 Times L.R. 126. In Lindley on Companies, vol. 1, 6th ed., p.
ng the learned author refers to other analogous cases of recoupment; viz., where

pilal, and a person who bond fide advances money to an infung is 1\!Iuwed. on the adminis-
the crea- tration of the infant’s estate, to rank as a creditor in respect to so much
ved insuf- of the money advanced as has in fact been expended in necessaries (Marlow

8 being in v. Pitfield (1719), 1 P. Wins. 558, 24 Eng. Reprint 516); and where money
: lent to a married woman and expended in properly maintaining her is treated
s obtained as being recoverable (Jenner v. Morris (1860), 1 Drew. & 8. 218, 62 Eng.

of paying Reprint 362; Deare v. Soutten (1869), L.R. 9 Eq. (Eng.) 151, 21 L'T.N.8.
under the * 523, 18 Week. Rep. 203). See also the remarks of Giffard, L.J,, in
18 on their National Permanent Ben. Bldg. Soc. (1869), L.R. 5 Ch. 313.

t for pay- = ' In Lowndes v. Garnett & M. Gold Min. Co. (1864), 3 New Reports
mpany in 603, Wood, V.-C. (afterwards Lord ljntlu-rl«y), l:'ud down the _luw as follows:
ters these “No company which carries on business as a going concern, involving large

current expenditure, can so use any provisions in its deed of settlement,

that the which fix ('Iw, amount of its capital and calls or limit its borrowing ‘pnwnna,

company as to relieve itself from liability to creditors who have supplied labour or
1(2) that, 8 materials to carry on the business of the company. The only effect of such

nstitute a provisions is that, if the borrowing powers have been exhausted, the directors
o e 4 are disabled from borrowing money on the security of the company; in other
laving no 8 words, if persons advance money to pay off these debts, they cannot acquire
lowed the = the rights of creditors against the company. But the company is not the
eing trus- less bound to pay these debts. Under these circumstances, any director or
rom their ] shareholder is justified in advancing money for the purpose of paying the
1t Th ¢ debts; and, if he does so, he has an equity for contribution from the other
G us 8 ghareholders; only this equity is postponed to the rights of the regular
creditors of the company.”
2 s o See also Troup's case (1860), 29 Beav, 353, 54 Eng. Reprint 664; Hoare's
teprint 415, & case (1861), 30 Beav. 225, 54 Eng. Reprint 874, 2 Johns. & H. 229; Foun-
» be repaid 8 taine v. Carmarthen & C.R. Co. (1868), L.R. 5 Eq. 316, 37 L.J. Ch. N.S.
imount due 2 420, 16 Week, Rep. 476, 22 Eng. Rul. Cas. 132; Re Victoria Permanent
ith linited § . Soe. (1870), L.R. 9 l‘l;]. 605, 39 L.J. N
9

and in the 777, 18 Week. Rep, 967, 34 J.P. 532; Re Harr ng Mach. Co.,
e limits of {1914] 1 Ch. 920, 83 L.J. Ch. N.8. 545, 110 L.T.N.8. 997, 58 Sol. Jo. 455
of trustees; Ulster R. Co. v. Banbridge, L. & B.R. Co. (1868), Ir. Rep. 2 Eq. 190; Re
8 bond fide Bagnalstown & W.R. Co. (1870), Ir. Rep. 4 Eq. 505; and the cases cited
3 no incon- in the following notes.

are ﬂllf‘llflv In Re Norwich Equitable F. Assur. Co. (1886; C.A.), 34 Week. Rep.
::n:"“:i'(m 206, affirming (1884), 32 Week. Rep. 1010, a director of an unlimited com-

pany, after a winding-up order had been made, handed over to the bankers
of the company a sum equal to his proportion of the amount due on a promis-
sory note which had been given to the bankers by the directors to secure
overdrafts on the company’s account. At the same time he took from the

3 advanced
purposes of
the moneys

ll’:‘l rffll'{i- bankers an assignment of the proportion of their debt. It was doubtful
:)h "hp:‘lln whether the purposes for which the overdrafts were made were within the
nn(I:lilv'!zu the company’s powers. Held, that, as his right to be repaid this sum by the

company had not been established, he wag not entitled to set it off against

;;’ :' “':' culls, Lindley, L.J., said: “I am sufficiently familiar with the case of Re
v;e:;(:):xcg German Min. Co. to know that nothing would be more dangerous than to

assume that it applies to a director who has paid money for what he is pleased
to call the benefit of the company. The principle of that case must be
applied with the greatest eaution, and, when looked at closely, one finds
that it proceeded on this principle, that the money which the company is
ultimately made to repay has n applied in the discharge of debts for
2 Eo G which the company was iiu.ble. The liability does not depend on the mere

Q. “:‘- fact that the money was borrowed from the bankers—that is no debt at
support all in law—but on the fact that the money itself was applied in discharging

:"elg’ ”['1"6'.5") debts and liabilities which might otherwise have been enforced against the

the share-
but Turner,
1 of trustees
em against
the case of
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Annotation. granted to lenders to whom the defendant companies had delivered

obligations in writing upon which, by reason of their illegality, no
action was maintainable. “If the facts of the case give them the
benefit of that equitable principle, it is consistent with justice and
with authority to say that irregularity of either the form or the
substance of their course of dealing shall not stand in the way of
the justice due to them.”' The case most frequently referred to
as illustrating this situation was one in which it was held that,
although the class of securities called Lloyd's Bonds were invalid
as being in contravention of a statute, and consequently could
not themselves constitute an indebtedness as against the company
issuing them, yet, nevertheless, they might be evidence of a con-
tract between the company and the persons holding them, suf-
ficient to entitle the holders to that security or right of repayment
which the company might lawfully have given them under the
actual circumstances of the case.?

company. And I doubt whether, when the claim is investigated, the appel-

lant will be able to bring himself within that case.’

For another case in which the doctrine was recognized, but not applied,
see Re Catholic Publ. & Bookselling Co. (1864), 10 Jur. N.8. 192,

! Lord Selborne in Blackburn Bldg. Soc. v. Cunliffe (1882), L.R. 22 C},
Div. 61, 31 Week. Rep. 98, citing Re Cork & Y.R. Co., note 2, infra.

? Re Cork & Y.R. Co. (1869), L.R. 4 Ch. 748. There the conclusion
of the Court was that the money received by the company for its property
should not be distributed, in winding-up proceedings, to the sharcholders
without making provision in respect to the payments that had been mude
by moneys procured from one Lewis after the company, having expended
the whole of its capital and reached the extent of its borrowing powers,
found itself unable to discharge various debts, many of which were legully
l:;_\'uhlo. being due to contractors and others for rolling stock and so forth,

rd Hatherley said: “If the money was really applied for the legitimate
benefit of the company, ean it be possible that the company can hold this
money as a surplus which is directed to be paid to them under the Act, and
treat these bonds as constituting no debt whatever by which they are in
any way to be affected? They knew that there was a large sum of money
which must be raised by some means, and for which the borrowing powers
and subscription powers were not adequate; and although the bonds them-
selves may not be the proper instruments or mode by which that money
ought to be raised, still they are instruments issued for the express purpose
of inducing others to give faith and credit to Mr. Lewis as being a person
to whom money was owing for the legitimate purposes of the compuny
. The proper course to be taken seems to me to be this, that, so far
us the company have adopted the proceedings of their directors by allowing
these moneys to be raised on the issue of these debentures, and so far as the
money raised by the issue of the debentures has been applied in paying off
debts which would not otherwise have been paid off, those who have advanced
the moneys ought to stand in the place of those whose debts have been so
paid off.”
; In White v. Carmarthen & C.R. Co. (1863), 33 L.J. Ch. N.8. 93, 1 Hem.
& M. 786, 9 L.T.N.S. 430, 12 Week. Rep. 68, where a railway contractor
was willing to give his services, and to take his chance of being paid at some
future time, after further power of borrowing had been obtained by the com-
pany, it was held by Lord Hatherley that the company were authorized in
giving him a Lloyd's Bond m~klmw\mlﬁh the amount of the debt. This
decision was referred to by the learned Judge in Re Cork & Y.R. Co., supra,
as being adverse to the contention of counsel “that when & railway company
is formed with a certain amount of capital, and is authorized to execute
certain works, then, unless the works can be executed with exactly the pre-
scribed amount of capital, no further work can be done at all; in other words,

36 D.
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slivered The form in which the doctrine has been enunciated imports Annotation.
lity, no that it cannot be invoked except in cases where it is shewn that
iem the the corporation itself was the borrower,* and that the money lent
ice and enured to its benefit and was applied to the payment of an existing
or the debt owed by it.*
way of In a case where it had been ordered that judgment should be
rred to entered for g0 much, and o0 much only, of the sums advanced to
i that, the defendant company by the claimants as was employed in the
imvalid 2 payment of any debts or liabilities of the defendant company
y could properly payable by them, with interest from the respective dates
ampany of such employment, it was held (1) that the order should be
{ & con- construed as covering not only the moneys which had been applied
m, suf- in payment of debts and liabilities properly payable by the com-
ayment pany at the date of the advances, but also those which had been
der the applied in payment of debts and liabilities which arose or became

properly payable at dates subsequently to the advances; and

(2) that, apart from this particular aspect of the question, the

equitable doctrine was not subject to any such limitation as would

applied, restrict its operation to debts already contracted when the advance
was made.?

e appel-

t. 22 Ch

a. v that no contractor who has entered into an engagement to make the 2 or
melusion 3 miles of line required for the purpose of completing the work would be
property able to recover in respect of the money, labour, and work expended by him

reholders on the company’s behalf.” The decision was distinguished in Chambers v.
Manchester & M.R. Co. (1864), 5 Best & 8. 588, 122 Eng. Reprint 951, where
certain Lloyd’s Bonds which were “intended to enable companies to hand
over to contractors to whom they were indebted for work executed under
their contract something which was equivalent to money, and upon which

en made
expe
I powers

re legally

80 I’:rlll money might be raised,” were held not to be enforceable. “The scheme
pgitimate of issuing these bonds was resorted to for the purpose of raising money upon
hold this them in order to enable the plaintiff to discharge the lity into which
Aect, and he had entered on behalf of the company of which he was chairman. I am

inclined to think that that transaction, which was the origin of the whole,

W oare in i <
and which was in substance a loan, was illegs

of money

£ powers ! Portsea Island Bldg. Soc. v. Barclay, [1895; C.A.] 2 Ch. 298, 64 L.J.
s them- Ch. N.8. 579, 12 Reports 324, 72 L.T.N.8. 744, affirming [1894] 3 Ch. 86.

Mt money * In Chapleo v. Brunswick Permanent Bldg. Soc. (1881), L.R. 6 Q.B. Div.
J purpose 711, 50 LJ.Q.B.N.S, 372, 44 LT.N.8. 449, 20 Week, Rep. 529, 2 Eng. Rul,
a person Cus. 366, this situation was held not to exist, because the agent who had

*ompany. received the money in question had embezzled it,
at, so far In Re Durham County Permanent Invest. Land & Bldg. Soc. (1871),
allowing L.R. 12 Eq. 516, Bacon, V.-C., there dealt with the contention that, inas-
F.-u'.v;n- the much as the money in question, improperly borrowed and improperly in-
Nli'“k’ off vested, had been laid out in the purchase of land, the man \\‘Ln had lent
advanced his money had a right to follow it: “There may be such a prineiple, but it
# been so would require very distinet evidence on the part of the person so claiming
to prove that his £100 went into the purchase of any land. ~ No such principle
), 1 Hem. is applicable to this case. Re German Min. Co. [p. 136 ante] and Re Cork
ontractor & Y.R. Co. [p. 138 ante] were referred to, but they do not touch this case
1 at some in the slightest degree. The principle upon which those cases were decided
the com- was that the company, being under an obligation to pay debts for which
worized in they might have been sued, had procured money which was applied in dis-
!n. T'his charging those debts. But in this case the directors were llnl“l'l’ no obliga-
0., supra, ton to enter into the transaction. They were under no liability.”

company

Lot * Wenlock v. River Dee Co. (1887; C.A.), LR. 19 Q.B. Div. 155. The
¢ the pre- specal grounds upon which this decision was rendered are such that it scarcely
Mgl seem *o be an authority for the proposition that, for the purposes of the

J application of the general rule, “it is immaterial whether the debts paid off
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The burden of shewing that he is entitled to anything lies upon
the lender.

Some of the cases reviewed in the present section have heen
cited by American Courts as authorities for the general doctrine
that a corporation which has accepted the benefits of a contract
is estopped from setting up the plea of ultra vires in an action
brought upon it. But having regard to the grounds upon which
they were decided, it is clear that they cannot properly be treated
as precedents for that doctrine.

14. Considerations to which this rule is referred.—The authoritics
are not in accord as to the principle upon which the person sup-
plying the money is entitled to recoupment as against the company.
The theory entertained upon this point is sometimes not material
so far as regards the character of the relief to be granted; but it
becomes extremely important where a Court is called upon to
determine questions of priority as between the claims of the lender
and various other classes of creditors.

In one of the cases in which the doctrine was applied, Giffard,
L.J., observed: “Inso far . . . as the company has had the
benefit of those loans for its legitimate purposes, it must be taken
to have adopted the transaction. It cannot be heard to say the
contrary, and to that extent must be held liable.”* This language
apparently imports that the learned Judge regarded the equitable
doctrine now under discussion as being referable to the notion
either of a ratification or an estoppel. But such a view is so clearly
inconsistent with the theory of the English Courts as to the
absolutely void character of wultra vires contracts that the words
quoted are presumably not to be taken in what seems to be their
literal sense.

According to Lord Selborne, the consistency of the equity
allowed under the doctrine with “the general rule of law that
persons who have no borrowing powers cannot, by borrowing,
contract debts to the lenders, may be shewn in this way: The test
is, Has the transaction really added to the liabilities of the com-
pany? If the amount of the company’s liabilities remain in sub-
stance unchanged, but there is, merely for the convenience of
payment, a change of the creditor, there is no substantial borrow-
ing in the result, so far as relates to the position of the company.
Regarded in that light, it is consistent with the general principle
of equity that those who pay legitimate demands which they are
bound in some way or other to meet, and have had the benefit of
other people’s money advanced to them for that purpose, shall
not retain that benefit so as, in substance, to make those other
people pay their debts. I take that to be a principle sufficiently
sound in equity; and if the result is that by the transaction which

out of the advance were in existence when the advance was made, or arose
subsequently’’: Lindley, Companies, 6th ed. 1902, bk. 2, ch. 5, sec. 2, pp
203, 204.

! Lord Selborne in Blackburn Bldg. Soc. v. Cunliffe (1882), L.R. 2
Ch. Div. 71, 31 Week. Rep. 98.

* Re Cork & Y.R. Co. (1869), L.R. 4 Ch. 748.
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assumes the shape of an advance or loan nothing is really added Annotation.

to the liabilities of the company, there has been no real transgres-
sion of the principle on which they are prohibited from borrowing.”

Under another theory transactions of the class to which the
doetrine is applicable are regarded as involving a substitution of
creditors, and, as an incident of such substitution, a subrogation
of the lender to the rights of the creditors who are paid off.? The
position at first taken by the Court of appeal was that this subro-
gation was sufficiently extensive to enable the lender to claim the
benefit of any securities which the corporation might have given
the ereditors.* But upon this point the views of the Court after-
ward underwent a change, and it held that “the person who has
made the advance is not entitled, by reason of its application, to
any greater rights than if his advance had been in fact valid, and

' Blackburn Bldg. Soc. v. Cunliffe (1882), L.R. 22 Ch. Div. 71.

* In Wenlock v. River Dee Co. (1887; C.A.), L.R. 19 Q.B. Div. 165, Fry,
L.J., speaking for the whole Court, said: “This equity is based on a fiction
which, like all legal fictions, has been invented with a view to the further-
ance of justice, The Court closes its eyes to the true facts of the case, viz.,
an advance as a loan by the guasi lender to the company, and & payment
by the company to its creditors as out of its own moneys; and assumes,
on the contrary, that the quasi lender and the creditor of the company met
together, and that the former advanced to the latter the amount of his elaim
against the company and took an assignment of that claim for his own bene-
fit.”

In Wenlock v. River Dee Co. (1883; C.A.), L.R. 36 Ch. Div. 683, note,
Cotton, L.J., laid it down that the plaintiffs had properly been allowed to
amend in order that they might raise the *well-established equity that,
even although the corporation had no power of borrowing money so as to
bind itself irrespective of the rur;m-a or which the money is applied, yet
if it uwmu‘u that the money lent was in fact applied in payment of debts
properly contracted by the corporation, then the party le i"ﬁ the money
1 entitled to stand a8 if he were the assignee of the creditors who were paid
off, and he is entitled to stand in their place, and is entitled to have an inquiry
whether any of the money ulvaneet{ by him without statutory authority
on the part of the corporation to borrow it was applied in paying off any
debts and liabilities on which the corporation could have been sued.”

In Neath Bldg. Soc. v. Luce (1889), L.R. 43 Ch. Div. 158, Chitty, J.,
referred explicitly to the “equity of subrogation' which arises in cases of this
type.

In Re Birkbeck Permanent Ben. Bl?‘ Soec., [1912] 2 Ch. 183, one of the
propositions formulated by Buckley, L.J., as being applicable to cases where
an associstion having no borrowing power receives money by way of loan
or advance, was as follows: “If the result of the transaction is that the

lebtedness of the iation is not ine 1 ause the new loan is
applied in disc ing an old debt, then it is not to be regarded as a borrowing
transaction, for the invalid lender can be treated as standing in the place
of those whose debts have been paid off.”

" In Blackburn Bldg. Soc. v. Cunliffe, note 1, supra, certain mortgages
rm-n to secure sums lent to members of the society out of money advanced
v the bankers in question were treated.as “property which they were en-
titled to claim.” hen the case was before the House of Lords (see (1884)
LR. 9 .\p’m Cas. 866), Lord Blackburn stated that the general effect of the
decision of the Court of Appeal was that, “though there was nothing that
amounted to an assignment to the bankers of the claims of those who were
paid off by the money advanced, yet if it could be shewn that such claims
were in fuet paid off thereby, there was an equity in substance to give them,
the bankers, the same benefit as if there had been such an assignment.”
But he pointed out that, as the decision had not been appealed against, it
was not, and could not be, affirmed by the House.
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Annotation. is not therefore entitled to the benefit of any securities held Ly
the creditors who have been paid off out of the moneys advanced.” = 1
This modified doctrine has not yet been ratified by the House of ofar
Lords.® diser
: . " : b 4 thou
! Lindley on Com) v.mesb:ml. 1, 6th ed., p. 294, citing a case in which But
he took part as one of the Lord Justices, Re Wrerham, M. & C.Q.R. (o, "
[1899; C.A.| 1 Ch. 440, 68 L.J. Ch. N.8, 270, 47 Week. Rep. 464, 80 NS, cons
130, 15 Times L.R. 122, 6 Manson 218, affirming [1898] 2 Ch. 665. There tion,
the Wrexham, M. & C.Q.R. Company had power to borrow money by the one
creation of three classes of debenture stock, A, B, and C, to the extent of bene
£175,000 by A stock, £175,000 by B stock, and £145,000 by C stock. The "
A stock had priority as to both principal and interest over the B and C stocks, ]
and the B stock had a similar priority over the C stock. In July, 1807, to b
these borrowing powers were exhausted, the whole of the three classes of a pa
debenture stock having been created, and the company had no further power by |
to borrow money. The company had not any funds to enable them to pay Y
the half-year's interest which was about to become due on August 1 on the hol¢
debenture stocks, and they applied to their bankers, the North and South was
Wales Bank, to advance them money for the purpose. This the bank con- for
sented to do, and the advance was made by their paying the interest warrants )
to the stockholders when they presented them for payments. The total e
sum thus applied was £9,672, of which £3,850 went to pay the interest due ‘
to the holders of A debenture stock, £3,380 to pay the interest on the B stock, pos|
and the residue to pay the interest on the C stock. On September 8, 1807, © the
upon a petition under the Railway Companies Act, 1867, presented by the itse
Great Central Railway Company, who were judgment creditors of the Wrex- | 3
ham Company, an order for the appointment of a receiver was made against sist
that company. The receiver had in his hands enough money to pay a hulf-
year's interest to the A stockholders and to leave some surplus for the B is t
stockholders. The bank claimed, in the first instance, that, to the extent of
of the whole £9,672 which they had paid to the debenture stockholders,
they should be subrogated to the rights of those stockholders, and should, con
out of any moneys in the hands of the receiver, be paid what they had ad-
vanced in priority to any payment to the debenture stockholders. Romer,
J., held that this claim was unfounded. The bank then claimed that, at 319
any rate to the extent of the £3,850 paid to the A stockholders, they were this
entitled to stand in the shoes of those stockholders, and to be pai(i in priority
to any payment to the B and C stockholders out of any surplus remaining
after paying the interest due to the Astockholders. Romer, J., decided against Ret
this claim also. The bank appealed ucimnt both decisions; but they were N {
W affirmed. Rigby, L.J., said: “I think that the great preponderance of o
authority shews that the doctrine of subrogation has very little, if
anything at all, to do with the equity really enforced in the cases, and that 43
there is, at any rate, no authority for any subrogation to the securities or of
priorities of the creditors paid off. Dealing with this ease independently of fl"“
the authorities, I see no reason why the parties to an illegal lending should b
have anything more than bare justice dealt out to them; and this they get bas
if they are allowed, as they have hitherto been allowed, to have that portion ;l""
of the advance actually expended in payment of debts of the company treated Dy
as a valid advance.” m'r'
2 In Sinclair v. Brougham, [1914) A.C. 412, Lord Parker, after laying its
down the general principle, observed: “There appears to be some doubt by
as to whether this result is arrived at by treating the contract of loan s 2
validated to the extent to which the borrowed money is so applied, on the Ch
ground that to this extent there is no increase in the indebtedness of the com- try
ny or association, in which case, if the contract of loan involves a security l:'
cle

or the money borrowed, the aecuritﬁ' would be validated to a like extent;
or whether the better view is that the lenders are subrogated to the rights
of the legitimate creditors who have been paid off. . . . It is still open
to your hips' House to adopt either view, should the question actually
come up for determination.”
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held Ly = IV —Canadian decisions reviewed.
™ 15. Upper Canada and Ontario.—An early case in which the power
House of of a railway company to lend money to a similar company was under

discussion really turned upon the consideration that the loan,
though originally wltra vires, had been validated by the legislature.
But language was used by the Court which might apparently be
construed as indicating that, even in the absence of such valida-
tion, the question of want of power could not have been raised, if
one of the contentions advanced, viz., that the lender had got the
benefit of the money lent, had been supported by the facts.!

In a later case it was laid down that “a corporation ought not

vin which
Q.

uly, 1807, to be allowed to avail itself of the doctrine of ultra vires as against
elasses of a party seeking to enforce the contract, which has been performed
.':::r'!T-\~<-r by him, and has resulted in a corresponding benefit to the share-
11 un'.'i'..‘ holders.”* The authority upon which most reliance was placed
nd South was an American decision.® That decision was a clear authority
bank con- for the doctrine enunciated. But the English precedents relied

b warrants upon were certainly not in point. ¢

The total e it wn ived d
terest due In a later case where it was held that money received on de-
1e B stock, posit by a company acting in excess of its powers must be restored,
w 8 1897 the Court seems to have assumed that an action on the contract
od by the | itself was maintainable.® If so, the decision was clearly incon-

the Wrex- ¥ : vy
b sistent with the English cases.*

e against . 5P 22 2

ay hall- The next expression of judicial opinion that calls for notice

’ﬁ»r the B is the following obiter dictum: “The question of ultra vires cannot
e extent

of course be made to depend upon the question whether the

w v contract was or was not beneficial to the defendant.”” This

wd should,
y had ad-

Romer, ! Great Western R. Co. v. Commercial Bank (1864), 2 U.C. Err. & App.
1 that, at 319, affirmed in (1865) 6 Moore, P.C.C.N.8. 205, 16 Eng. Reprint 112, where
they were this point was not referred to.
In prionity * (Clarke v. Sarnia Street R. Co. (1877), 42 U.C.Q.B. 39.

;:inun'nmf ? State Bd. of Agri. v. Citizens’ Street R. Co. (1874), 47 Ind. 407, 17 Am.
th.-"?}.‘",h. Rep. 702.  Another case cited was Whitney Arms Co. v. Barlow (1875), 63
e o N.Y. 62, 20 Am. Rep. 504.

little, if 4 One of them was Ex parte (‘M«pyndnlr (1853), 4 De G.M. & G. 19,
, and that 43 Eng. Reprint 415, 18 Jur. 710, 2 Week. Rep. 543, the actual rationale

of which is explained in secs. 13, and 14, supra. Another was Bank of Aus-
tralasia v. Breillat (1846), 6 Moore, P.C.C. 152, 13 Eng. Reprint 642, 12
ing should Jur. 189. This decision (so far as relevant in the present connection) was
8 they get based upon the ground that the obligation of the company of which the
at portion defendant was chairman, to repay the loan in question, was not discharged
ny treated by the fact that the contract which contained the stipulation as to repay-
N ment was accompanied by other stipulations which were ultra vires of the
directors.  Even if those stipulations had been wultra vires of the company
ter laying itsell, the decision would clearly afford no support to the doctrine enunciated
me doubt by the Court,

curities or
ndently of

of loan as The Court also cited MeDonald v. Upper Can. Min, Co. (1869), 15 Grant,
pd, on the Ch. (U.C.) 179. There the ratio decidendi apparently was that the con-
{ the com- tract sued upon, one for the remuneration of the plaintiff, was intra vires.
a security But it must be admitted that the doctrinal position of the Court is not as
ke extent: clearly defined as it might be.

"".'“"lh" * Walmsley v. Rent Guarantee Co. (1881), 20 Grant, Ch. (U.C.) 484.

‘n"'z:rt I';.In,l(;:] * Proudfoot, V.-C., relied on the Chippendale Case. But see note 1, supra.

' Garrow, J.A., in National Malleable, ete., Co. v. Smith Falls, etc., Co.
(1901), 14 O.L.R. 22 (29).
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Annotation. remark is presumably to be regarded as a somewhat inforn ul

statement of the doetrine that, in an action on an wltra vires
contract, the plea of ultra vires is available, even though the con-
tract has been performed by the plaintiff, and the benefits of that
performance have been received by the defendant. If this is the
meaning of the words quoted, they betoken an abandonment of
the position taken in the earlier cases.

That the acceptance of the benefits of the unauthorized con-
tract is no longer treated as a material factor in this provinee has
been placed beyond a doubt by a subsequent case, in which
Hodgins, J.A., after laying it down that the liability of a corpora-
tion on an wltra vires guaranty cannot be predicated either on the
receipt of benefits or a change of position by the party advancing
the money, proceeded thus: “There is no estoppel by an act which
is beyond the corporate powers; and where recovery has been had
of property or money received by a company upon a contruct
afterwards found to be wultra vires, the principle is based upon
rescission and restoration of the parties to the status quo ante,
and even that remedy is confined to cases where the consideration
has been received from the other contracting party, and not from
outside parties.”' The earlier cases seem to have escaped the
notice not only of the learned Judge himself, but also of the
counsel engaged in the case. The failure to advert to them is
a notable illustration of the eurious manner in which, under our
system of case-law, even rules of the highest importance may be
overthrown by the decision of a Court which was not fully acquaint-
ed with the precedents which should be considered, for the purpose
either of approving or condemning them. In this instance of course
the propriety of declaring the ignored precedents to be unsound,
would have been perfectly clear, in view of the overwhelming
accumulation of English authorities against the doctrine of
estoppel.

16. British Columbia.—The decisions rendered in two caces
are upon the facts inconsistent with the doetrine that a de-
fendant who bas received the benefits of an wultra vires contract
is estopped from raising the plea of invalidity.: But the right of
recovery was not discussed in this particular point of view.

17. Quebec.—That the principle of estoppel is not accepted in
this province is to somwe extent indicated by a case in which it
was held that no recovery could be had on an wltra vires guaranty.?
But, as the direct berefits arising from the contract acerued only
to the person in whose favour the guaranty was executed, the
decision is one of ambiguous import.

! Union Bank v. McKillop & Sons (1913), 24 D.L.R. 787, affirming 30
O.L.R. 87, 16 D.L.R. 701, affirming (1913) 11 D.L.R. 449.

* Carter Dewar Crowe Co. v. Columbia Bituithic Co. (1914), 20 B.C.
18 D.L.R. 50 (no action maintainable on a promi note executed by Ilw
defendant as guarantor of the purchase price of articles supplied to another
company); Columbia Bitulithe Co. v. Vancouver mz'r Co. (1915),

LL.R. 91 (chattel mortgage rwen for money lent hyloomp.ny which

had no power to make a loan was held not to be enforceable).

# Johansen v. Chaplin (1889), Montreal L. Rep. 6 Q.B. 111.
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Annotation. that it has been adopted in much larger numbers of jurisdictions VI.--
than the one adverted to in the preceding section. But in the
present instance this numerical test is mtcm'ticuhrly impressive, 2
1 when we consider the eminence of the rts which have pro- tions
nounced against the u';‘)gicability of the principle of estoppel to (
actions brought upon vires contracts. s on
In the great majority of the cases in which an opinion upon the roh
subject has been expressed that principle has been declared \
to be inapplicable where the contract in question is illegal as al
in the sense of being expressly prohibited or immoral or contrary view
to public poliey.! ded
ben
Ins. Co. v. McClelland (1885), 9 Colo. 11, 59 Am. Rep. 134, 9 Pac. 771; Unin p‘.’n
Hardware Co. v. Plume & A. Mfg. Co. (1889), 58 Conn. 219, 20 Atl. 45 vita
i Towers Exzcelsior & Gin Co. v. Inman (1895), 96 Ga. 506, 23 8.L. 413, to s
r Darknell v. Caur 1)’ Alene & St. J. Transp. Co. (1910), 18 Idaho, 61, 108 Puc. mak
1 536; State Bd. of Agri. v. Citizens’ Street R. Co. (1874), 47 Ind. 407, 17 An. e
Rep. 702 (action for mom which street railway pany ised to way
subscribe to fair); Marshall Fild Co. v. Oren Rufcorn Co. (1902), 117 lows inca
157, 90 N.W. 618; Schrimplin v. Farmers' Life Asso. (19011& 123 Towa 102, noti
08 N.W. 613; Blue Rapids Opera House Co. v. Mercantile Bldg. & L. As, i
(1898), 59 Kan. 778, 53’?». 61; Albin Co. v. Com. (1908), 128 Ky. 205, 108 that
8.W. 209; Lincoln Court Realty Co. v. Kentucky Title Sav. Bank & T. (o
(1916), 169 Ky. 840, 185 8.W. 156; Canal & C.R. Co. v. S8t. Charles Street R att
Co. (1892), 44 La. Ann. 1069, 11 So. 702; Rehberg v. Tontine Surety Co. (1902), by 1
131 Mich. 135, 91 N.W. 132; Peterson v. People’s Bldg. Loan & Sav. Asu had
(1900), 124 Mich, 573, 83 N.W. 606 (sale of shares); Hunt v. Hauser Maliiy far
Co. (1903), 90 Minn, 282, 96 N.W. 85; Watts Mercantile Co. v. Buchana
(1908), 92 Miss. 540, 46 So. 66; Cass County v. Mercantile Town Mut. Im. elen
Co. (1904), 188 Mo. 1, 86 S.W, 237; Camden & A.R. Co. v. May's Landing & acti
E.H. City R. Co. (1886), 48 N.J.L. 530, 7 Atl. 523; De GNIV. American tion
Linen Thread Co. (1860), 21 N.Y. 124; Woodruff v. Erie R. Co. (1553), % W
N.Y. 609; Jemison v. Citizens’ Sav. Bank (1890, 122 .. 135 9 LR.A. T B
25 N.E. 264; Linkauf v. Lombard (1893), 137 N.Y. 417, 20 L.R.A. 48, 33 Au. 8. j
Rep. 743, 33 N.E. 47; Charlotte Twp. v. Piedmont Realty Co. (1903), 134 N.C. fror
41, Mﬂ.i'l. 723; Western & S.F. Ins. Co. v. M (1916), — Okla, —, 156 the!
Pac. 885; Oil Creek & A.R. Co. v. Pennsylvania Transp. Co. (1876), 83 Pa. 160; pow
Hays v. Galion Gmslaisk & Coal Co. (1876), 29 Ohio St. 330; v. Hanover
Sav. Fund Soc. (1883), 40 Ohio St. 274; Boyd v. American Carbon Black Co.
(1897), 182 Pa. 210, 87 Atl. 937; Kammer v. sus:-n l.o& K.P. (1912 sha
91 8.C. 572, 75 8.E. 177; Tezas Western R. Co, v. (1888), 60 Tex. 623
8 S.W. 98; Ledebuhr v. Wisconsin Trust Co. (1902), 112 Wis. 657, 88 N.W.
607; Wuerfler v. Grand Grove, W.0.D. (1902), 116 Wis. 19, 96 Am. St. Rep. 43,1
940, 92 N.W. 433; Witter v. Grand Rapids l)lim'n Mill Co. (1891), 75 Wis
543, 47 N.W. 729; North Hudson Mut Bldg. & L. Asso. v. First Nat. Bork CA
(1891), 79 Wis. 31, 11 L.R.A. 845, 47 N.W. 300.
138
1 See for example, Kennedy v. California Sav. Bank (1894), 101 Cal. 495
wm.&.n:x.orhru.l ( i v, Bowiobis bidg. & L bt
Soc. (1900), 186 I1l. 183, 57 N.E. 873; Franklin Nat. Bank v. W hitehead (159), tiffs
149 Ind. 560, 39 L.R.A. 725, 63 Am. St. l& 302, 49 N.E. 592; Beach v. full
Wakefield (1899), 107 Towa 567, 76 N.W. 688, 78 N.W. 107; Whitehead .
American Lamp & Brass Co. th). 70 M.J. Eq. 581, 62 Atl. 554; Bank of (En
Salina v. Alvord (1865), 31 N.Y. 473; Crocker v. Nn‘ ﬁl‘H), 71 N.Y. 161; coul
Jemison v. Citizens’ Sav. Bank (1890), 122 N.Y. 1 R.A. 708, 19 Am. the
St. Rep. 482, 25 N.E. 264; Simpson v. . & Sav. Asso. (1882), exin
38 Ohio St. 349; W' v. Grand Grove, W.0.D. (1902), 116 Wis. 19, 96 Am.
St. Rep. 940, 92 N.W. 433; Eastman v. Parkinson (1007), 183 Wis, 351, 1§
LRA. (N.8) 921, 113 N.W. 649, con
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arisdictions VI.—Rationale of each of the conflicting doctrines as to the subject Annotation.
But in the | of estoppel.
impressive, 21. Doctrine under which no estoppel is predicable.—The considera-
have pro- tions to which this doctrine has been referred are as follows:
estoppel to (1) As a contract which a corporation is not authorized to make
is essentially one which belongs to the category of those which are
n upon the prohibited, either expressly or by implication, by the lawmaking
n declared body, it is absolutely void in the same sense and the same degree
i is illegal as any other description of prohibited contract. In this point of

or contrary view the conclusion stated in the following passage is obviously
deducible: “If there is no power to make the contract, there can
be no power to ratify it, and it would seem clear that the opposite-
party could not take away the incapacity and give the contract

c'azth :5"? vitality by doing something under it. It would be contradictory
23 8. 41§, to say that a contract is void for an absolute want of power to
1 61, 108 Pac. make it and yet it may become legal and valid as a contract, b‘\;
l‘gz;mlh‘qj"': way of estoppel, through some other act of the party under suc
)2'), 117 Iows incapacity, or some act of the other party chargeable by law with
23 Towa 102, notice of the want of power.”
J. & L. Aso (2) An essential prerequisite to the creation of an estoppel is
“k" d""} '(" i that the party in whose favour the estoppel is to operate should,
s vt | at the time when he entered into the contract, have been misled
ity Co. (1902), by the other party with regard to some material fact of which he
1 Sav. Aso had no knowledge, actual or constructive. But it is clear that, so
o M,:“"‘“ far as the extent of the powers of a corporation are concerned, the
o o T element of deception must necessarily be absent from any trans-
s Landing & action with that corporation. “Persons who deal with corpora-
Y. American tions and societies that owe their constitution to, or have their
";"L(l’{‘:‘ ‘;&‘ wers defined or limited by, Acts of Parliament, or are regulated
48,33 Aun. 8. y deeds of settlement or rules deriving their effect more or less
103), 134 N.C. from Acts of Parliament, are bound to know or to ascertain for

Okla. —, 15 themselves the nature of the constitution and the extent of the

5), 83 };“- 10 powers of the corporation or society with which they deal.”’s
,,.,,.";,4,,2'2”&', (3) The doctrine is necessary for the proper protection of the
K.P. (1912 shareholders.?

i, 69 Tex. 625,

657, 88 N.W. ' National Home BU%. & L. Assoc. v. Home Sav. Bank (1899), 181 IlL
Am. St. l&gp. 43, 64 L.R.A. 399, 72 Am. St. Rep. 245, 54 N.E. 619.

1891), 78 Wis.

: 2 ' lay, L.J., in Cha, v. Brunswick Permanent Bldg. Soc. (1881;
rst Nat. Bonk C.A) L.R. 6 Q.B. Div. 696, zm. Rul. Cas. 366, » i

In East Anglian R. Co. v. Eastern Counties R. Co. (1851), 11 C.B. 775,
138 Eng. Reprint, 680, Jervis, Ch. J., speaking of the special Act under which

, 101 Cal. “2 " the defendant railway company had been incorporated, said: “This Act is &
ble Bldg. & public Act, accessible to all and supposed to be known to all, and the plain-
itehead (1599) tiffs must therefore be presumed to have dealt with the defendants with a
‘5921_3‘ ¥ full knowledge of their respective rights, whatever those rights may be.”

| thlfh:*' _In Bank of Hindustan, China & Japan v. Alison (1870), L.R. 6 C.P.
 $84; Red (Eak) 71, the resson assigned by Bovill, Ch. J. for holding that no estoppel
, 71 N.Y. 161 could be predicated, was that ‘“‘there was no muleuhy the plaintiffs by
8 }?:; '{ the :I,:-femgmt into a belief of the existence of a state of facts which did not
) 3 exist.”

fis. 19, 96 Am.

} Wis, 381, 13 ! “Every ietor, when he takes shares, has a right to e that the
conditions upon which the Act was obtained will be performed.” East Anglian
R. Co. v. Eastern Counties R. Co. (1851), 11 C.B. 775, 138 Eng. Reprint 680,
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(4) The security of creditors considered as a general class will
be imperfectly achieved if the mere fact that one particular mem-
ber of that class has performed an wltra vires contract will enable
him to maintain an action upon it. Everyone who deals with the
company is warranted in assuming that its business has previously
been, and will always be, carried on within the limits prescribed
by its charter, or by the general law under which it was organized.

(5) The virtual effect of the doctrine of estoppel is to enable
corporations to extend their powers indefinitely by slmply disre-
garding the restrictions imposed upon their authorit, It would
be easy to exaggerate the importance of this con eration. Its
significance consists in the fact that it emphasizes the theoretic
consequences which an application of the doctrine of estoppel
may by possibility produce. In practice corporations do not,

generally speaking, travel very far outside the domain covered by
the powers conferred upon them. It is evident, moreover, that
the preventive authority of the state will nlways be called into
action by any attempt to usurp powers on an extensive scale.

Certain iudges speaking in jurisdictions in which the doctrine
of estoppe! rejected have declared that it is

unconscionable to raise the plea of wltra vires in an action
brought by a claimant who has performed the contract

7 Eng. L. & Rep. 509, 7Lu Ry. & C. Cas. 150, 21 L.J.C.P.N.8. 23, 16 Jur
249, 22 Eng. Rul. Cas. 2

In Taylor v. Chwhuter & M.R. Co. (1867), L.R. 2 Exch. (Eng.) 356,
Mellor, J., remarked: “However we may regret to give effect to the repudia-
tion of a bargain entered into by the directors of & company, we cannot fail
to see that the directors of railway ies, often, I fear, through indirect
motives, do enter into contract most ruinous to the inter-
ests of sharcholders, who may have been led into a false security by the very
limitations of the authority expressed or impliedly contained in the acts of

incorporation.”

“If the legislature accedes to such an application [for incorporation),
the Act, when passed, becomes the chm the company, pcucnhmu its
duties and dorlmn(hlu rights, and have
a right to consider that they are enmlecfm all the benefits held out to them
by the Act, and liable to no lg.lmns beyond those whlch are there indi-
cated. If this be not the true the | ust be making itself
ancillary to serious mh Cranworth, in Caledomau & D.R. Co.v.
Helensburgh (1856), 2 Macq. H.L. Cas. (ﬂoot) 39] 2.|ur N.8. 695, 4 Week.
Rep 671, reversing (1852), 15 sc. Sess. Cas. 2d. series, 148, This puassage

uou-d in Mann v. Edinburgh Northern ﬁamwa Co., [l893] A C. (Eng)
N,O?LJCPNS 74, 1 Reports, 86, 68 L.T.N.8, 06 57 J.P.

“One of the mundu on which the doetrine of wltra vires re-u m that the
interest of the stockholders ought not to be subj to such risks [i.e., those
not undertaken). Rights of stockholders must considered as well as those
of creditors, and they should not be held directly liable unless such liability
was within their contract in legal contemplation.” Ward v. Joslin (1902),
186 U.8S. 142, 151.

' See for example, Hood v Nm ka & N.H.R. Co. (1853), 22 Conn.

y v. Mo & W. PlL. Road Co. (1857), 31 Ala. 76; West-

mghmns ach. Co. v. W hmn (1885), 70Ah 312; &audcd Sav. & L. Co.

v. Aldrich (1908), 20 L.R.A. (N.8.) 393, 89 C.C.A. 646, 163 Fed. 216; Schurr

v. New York & B. Suburban Invest. Co. (1892), 45 YRR 645, 15 NT.
upp. 454,
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rlass will on his side.* So far as regards cases of the description ordin- Annotation.
ar mem- arily presented, this theory seems to have been satisfactorily
1l enable disposed of by two eminent Judges in the passages quoted below.*
with the On the other hand, it seems impossible to deny that the interposi-

‘eviously
rescribed
ganized,

tion of this defense may be most unrighteous, not to say down-
right dishonest, where the directors who made the contract held
all the corporate stock up to the time when the proceedings were

0 enable instituted, and the claimant is seeking redress in an action at law.?
Ny d,l“"" 1 The best known of such expressions of opinion is the following state-
,h would ment: “In my opinion, nothing can be more indecent than for nﬁ!m company
ion. Its like this to allege, by way of defense, that a solemn contract which they mve
theoretic entered into is void on the ground of its not being within their powers, not
estoppel from any mistake, pprehe; , or subsequent dent, but becaus
d they thought fit to enter into it, and meant to have the benefit of it, if it
0 not, turned out for their benefit, and to take ldvnnt:fe of the illegality in case
vered by the contract should prove onerous and they should desire to get rid of it.
ver, that Lord St. Leonards in Hawkes v. Eastern Counties R. Co. (1852), 1 DeG. M.
lled into & G. 759, 42 Eng. Reprint, 739. In Shrewsbury & B.R. Co. v. London &
. ] N.W.R.Co. (1852), 16 Beav. 451, 51 Eng. Reprint, 848, Lord Romilly approved
cale. this statement. It was also cited in Monument Nat. Bank v. National Bank
doctrine Globe Works (1869), 101 Mass. 57, 3 Am. Rep, 322.
Wit s In Seligman v. Charlotteville Nat. Bank (1879), 3 llughel, 647, Fed. Cas.
) Betion No. 12,642, ultra vires was designated as an “odious defense.”
contract * “I cannot help adding an observation on the objection made to the honesty
of & defense of this description, It is said the comﬁ:ny has contracted and
the company repudiates its contrct. There cannot be a more perfect fallacy.
23, 16 Jur ‘Persons without authority have affected to contract for the company, and
the company reg.uditm the act,’ is the true expression. A, B, and C are in
Eng.) 356, partnership as hatters; A buys boots in the name of the firm, and the sellers
i@ repudia- sue A, B, and C, who say they did not contract. It may be wrong in A, but
rannot fail are B and C to blame? I do not say these o ration cases are cases of part-
gh indirect nership, but the principle is the same. And when I consider the mischief that
» the inter- has been done by directors under the temptations offered by interested parties
7 the very and other considerations, adding to the schemes in which parties have con-
the acts of tributed their capital, I own, hard as it may be in a particular case, I am not
sorry that a lesson should be read that those who deal with directors must
rporation), see they have authority to bind their companies, or must trust the director
jeribing its personally, a consideration which will make both parties more cautious in
Aders have their speculations with other people’s property.” amwell, B., in Bateman
ut to them v. Ashton Under-Lyne (1858), 3 Hurlst. & N. 340, 157 Eng. Reprint, 494.
there indi- These remarks were made in a dissenting judgmenl: but they have nothing
aking itself to do with the grounds on which the learned Judge di wit{ his associates.
LR Co.v. _ In Bissell v. Michigan 8. & N.I.R. Cos. (1860), 22 N.Y. 304, Selden, J.,
15, 4 Week. said: “The strength of the opposing views consists in the alleged injustice
N8 pussage of permitting a corporation to avoid obligations by pleading its own want of
\.C. (Eng.) power to incur them. But it should be r bered that this i8
5. Just as applicable to the case of an individual who sets up the illegality of his
is that the own contract, and thus shields himself from responsibility upon it, as to that
i.¢., those of & corporation. If it be said that in the case of illegal contracts between
pll as those individuals, each party is a participator in the guilt, and hence the law will
ch liability not interpose to either, this is equally true in respect to the unauthor-
din (1902), ized contracts of corporations. Their powers are [:eocn'bed by statute, and
everyone who deals with them is presumed to know the extent of these powers.”
22 Conn. * Buch was the situation in Wenlock v. River Dee Co. (1883; C.A.), L.R.
L 76; West- 36, Ch. Div. (Eng.) 874, note, where Lord Esher made the following emphatic
». & L. Co remarks: “In this case Lord Wenlock’s executors have brought an action
216: Schurr against the River Dee Company in order to recover a very large sum with
5, 1S N.Y. interest upon a covenant contained in a mortgage deed, and it is undoubted

that Lor Wenlock did advance a very large sum upon a mortgage which
was given to him under the seal of the company, and upon a contract which
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If adequate relief is to be attained at all under such circumstances,
resort must clearly be had to the more flexible remedies afforded
by equity or to a suit in disaffirmance of the contract.

22. Doctrine under which an estoppel is predicable.—As most of the
discussion of the considerations upon which the doctrine of estop-
pel rests is to be found in the American cases, a detailed examina-
tion of the subject does not lie within the scope of this note. It
will be sufficient, therefore, to point out that it is open to the fol-
lowing very strong, if not fatal objections:—

(1) It entails an illogical distinction between the incidents of
corporate contracts which are merely unauthorized, and those of
corporate contracts which are expressly prohibited. See sec. 9,

ante.

(2) In the final analysis, it involves an acceptance of the
following propositions, all of which are aprarvntly untenable in
point of logie, and irreconcileable with elementary legal prin-
ciples, viz., (a) that a contract which, ex hypothesi, was void at
the time when it was made, and which consequently cannot,
without disregarding the analogies of the law in regard to other
descriptions of void contracts, be deemed susceptible of a volun-
tary ratification, may, on the ground of an estoppel, be in effect
validated against the will of the corporation; (b) that this estoppel
may be predicated, although one of the essential elements of such
a concept, that is to say, the misleading of the party who is seek-
ing to enforce the contract, must necessarily be absent, owing to
the fact that he is chargeable with notice of the extent of the

those who in fact made it with him rep d to be a contract with the
company. The defense is that, although the money was in fact advanced
upon such representation, namely, that it was money to be advanced to the
company, and although the mortgage and the covenant are a mortgage and
covenant under the seal of the eompnny‘)e);t that the n:rny i8 not liable

to this action substantially in covenant, use it is all by the company
that those who made that covenant and who made that mortgage had no
authority to bind the company by the use of the seal for that purpose. If
that defense be a valid one there can be no doubt the hardship thereby in-
flicted upon Lord Wenlock, and in this case a hardship much ter than
usual, because this is not simply the case of directors either wilfully or inad-
vertently doing that which, if it were upheld, would bind a number of share-
holders who are not directors, but actually in this case, if this covenant and
this mortgage cannot be upheld, it is a covenant and a mortgage made by
Feople who are said to be the agents of the company, but who in truth and in
act are the only p i d in the pany. It is as if all the share-
holders of the company were to make this representation and obtain money,
and then put forward the defense, when an action is brought against the com-
pany, that although they, the shareholders, had misled the person into ad-
vancing his money, nevertheless the com y is not liable. If this action were
really the defense of those who induced Wenlock to advance his money
upon the representation made by them,—if this action is defended in the name

the company by them,—I hesitate to express the feeling which 1 have as
to such conduct; but if this action is really defended, although in the name of
the company, on behalf of the Credit FoncierLI can Ylﬂ no opinion upon
whether it is a just or righ def or not, know nothing of the
circumstances under which they became the persons having the command of
this defense.”” The Credit Foncier here referred to was another ereditor of the

company.
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nstances, | corporate powers; and (c) that a corporation may be estopped Annotation.
afforded from denying its liability in respect to a contract entered into by
its agents, even in a case in which they have transcended their
authority and abused their trust, with regard both to making the

st of the contract and to their acts performed in pursuance of it, and in
of estop- which the corporation itself, as distinguished from its agents, has
;::""K not done anything which can be construed as an adoption of the
< contract.
o the fol- (3) The effect of the doctrine is to impair the usefulness of the
L restrictions placed by statute upon the power of corporations
idents of or even to render those restrictions entirely nugatory. This
those of objection has never been satisfactorily met, so far as the present
e sec. 9, writer knows.
(4) The doctrine wholly ignores the interests of “innocent
e of the B shareholders,”—a term which in this connection imports those
snable in £ who have not authorized, either expressly or by implication, the
gal prin- | formation of the contract or the sugsequent acts upon which the
svoidat § alleged estoppel is founded. That this situation exists in respect
' cannot, & to any uhue?wlderl who neither knew, nor had any means of know-
to other & ing, that the contract was being made, is a necessary inference
a volun- | from the fact that their shares are deemed to have been purchased
in effect |5 on the supposition that the corporation was to carry on a certain
yestoppel |5 description of business, and that it would not enter into any con-
sof such | tracts except those which were incident in a reasonable sense to
0 is seek- that business. Under such circumstances, the presumption can-
owing to not warrantably be entertained that they consented to an
at of the particular ultra vires contract. Manifestly, therefore, it is
! unjust that they should be prejudicially affected by the making
t with the of the contract or by what is done in pursuance of it. Yet, it is
advanced | easy to see that the application of the doctrine under discussion
:,‘:'d "_’l':j 5 may often produce this consequence. The value of their shares
Vot e J may be diminished, or in extreme cases entirely destroyed, if the
e company contract should eventually prove to be unprofitable.
e had no (5) The application of the doctrine may and frequently does
L el operate to the prejudice of third persons whose dealings with the
vater than corporation have reference to matters which are within the scope
ly or inad- of its corporate powers. The Courts have paid even less attention
't of share- to this feature of the doctrine than to the one discussed in the
;"r‘l‘l‘;";p“g‘! preceding parﬁnph. Yet its importance is indisputable, and
ek il h the argument which it furnishes against the doctrine is in one re-
the share-  § spect even more cogent than that which is derived from a consid-
Ain money, eration of the interests of stockholders. Stockholders have, by
:; 'i”’l"’{:"’:“": t reason of their position with respect to the corporation, various
\tionwes opportunities of learning whether its powers are being exceeded,
his money and if we assume that their assent is to be treated as an element
n the name i affecting its liability, the possession of such knowledge as will
'h“_ ""X‘l"::’(': justify the inference of an assent may often be readily inferred.
ion upos On the other hand, it is clear that third persons who enter into
hing of the contracts which are intra vires of the corporation are justified in
immand of acting upon the supposition that it has not previously made, and

ditor of the will not subsequently make, any contracts which are not of that
description.
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SCOTTISH TEMPERANCE LIFE ASSN. v. REGISTRAR OF TITLES,
VANCOUVER.

British Columbia Cnurl oj Appeal, Macdonald, C.J.A., and Martin and
sher, JJ.A. June §, 1917,

» Lanxo mities (§ lll—ﬂ)——l"oucwoun OF MORTGAGE—REGISTRATION—
b, RSONAL J UDGMENT—EFFECT.

tering the fee under the decree
judgment.

ArrEAL by defendant from an order of Hunter, C.J.B.C., in
an action for the registration of title in a mortgage foreclosure.
Affirmed.
J. C. Gwynn, for appellant.
Sir Charles Hibbert Tupper, K.C., for respondent.
: ) v MacponaLp, C.J.A.:—I would dismiss the appeal.

: The submission of Mr. Gwynn, appellant’s counsel, shortly,
- is that if a mortgagee take a personal judgment in the course of
. foreclosure proceedings, and register it in the Land Registry, he

b must discharge it before he can claim, by virtue of his decree
absolute, registration of his title in indefeasible fee; that the
mortgagee’s application to be so registered is an election on his
part to take the land for the debt, and having so elected, his right
to recover the debt is relinquished, and hence the registrar must
refuse registration in fee until the applicant cancel registration of
: the personal judgment.

Wl Assuming that it was the duty of the appellant, the Registrar
ity of Titles, to concern himself with the questions involved in this

‘ appeal, I think he came to a wrong conclusion. I think he erred
in rejecting the application on the ground that the registration of
the personal judgment must first be cancelled. When a mortgagee
obtains his decree absolute he becomes the legal and beneficial
owner of the land. If thereafter he sue or levy in execution for
the debt, he thereby enables the mortgagor to re-open the fore-
closure. He is not precluded from suing or levying, but if he should
do either, he must, if the amount owing be paid or tendered, restore
the estate. If he cannot do this because of any disabling act of
his own, he cannot proceed for the debt. Fisher on Mortgages
(1910), par. 991; Lockhart v. Hardy (1846), 9 Beav. 349 (50
E.R. 378).

Now, if it be assumed that appellant’s counsel is correct in
his submission that an application for a certificate of fee involves
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an election to take the land and relinquish the debt, the most
that can be said is that the mortgagor could then take proceedings
to have the registration of the personal judgment cancelled, so
as to release any other of his lands affected by it, but that is some-
thing with which the registrar is not concerned. 8o long as the .
mortgagee retains the land he can restore it, and his act in seeking
registration does not interfere with his ability to do so, and there-
fore is not an election to take the land and relinquish the debt.

Margin, J.A.:—This petition raises the sole and neat question
as to whether or no the fact that the mortgagee has registered a
judgment against the mortgagor for the mortgage-debt before
obtaining a final order of foreclosure prevents the mortgagee from
obtaining a certificate of indefeasible title to the mortgaged prem-
ises without first discharging said judgment. In the case of
Re Land Registry Act and Shaw (1915), 24 D.L.R. 429,22 B.C.R.
116, I have set out my conception of the duty of the land registrar
in the investigation of titles of various kinds, and I have nothing
to add to it in its general application or to the circumstances of
that case. In the matter at bar he would find a safe guide in the
following remarks from Williams on Vendor and Purchaser (2nd
ed.) p. 345:—

When property is purchased, to which a mortgagee has become entitled
under a decree of foreclosure absolute, care must be taken to ascertain that

there were not any circumstances, attending the making of the order, which
would induce the Court to re-open the foreclosure.

The point is elaborated in Dart on Vendors and Purchasers
(7th ed.) 478-9:—

The relief is wholly discretionary; and it is impossible to formulate de-
finite rules as to what circumstances will induce the Court to exercise its
discretion; each case must be decided upon its own merits.

The learned author goes on to give illustrations of cases in
which the Court has felt justified in re-opening such a decree but
it is sufficient to say that none of them approaches the present.
Many authorities have been cited to us on the point but I shall
content myself by saying that applying, chiefly, the principles
enunciated in Lockhart v. Hardy (1846), 9 Beav. 349, 50 E.R. 378,
Campbell v. Holyland (1877), 7 Ch.D. 166, and Re Power and
Carton’s Contract (1890), 25 L.R. Ir. 459, to this case, I find
nothing therein that enables me to take the view that this decree
would be re-opened by the Court because of the mere fact of the
judgment being registered beforehand. I think that the appli-
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cation of the mortgagee to be registered under its foreclosure
order as the indefeasible owner is a formal expression of an irrevoc-
able intention to resort only to the land as its security and also
as an intention to prevent by the operation of the statute any
redemption by the mortgagor, and so this observation of Lord
Langdale in Lockhart's case, supra, p. 357, comes into play:—

The mortgagee had, by his rities, a right to foreclose the mortgage,
and if he thought the estate insufficient, a further right to proceed on his per-
sonal securities, thereby giving to the mortgagor a renewed right to redeem;
but when he has so dealt with the estate, that the mortgagor cannot redeem,
nup;unwm.thuheuntnenmhdwpmud lndthlﬂlsh(‘mmwauld

restrain him from p on the

It must be, tnd was conceded at the argument that if there
had been only the final order and no registered judgment the appli-
cation must have been granted. In my opinion the existence of
said registered judgment in these circumstances was not what
Jessel, M.R., in Campbell v. Holyland, styled “an extraneous
circumstance which would induce the Court to interfere,” and
open up the foreclosure, consequently the petitioner is entitled
to be registered without formally discharging its obviously use-
less judgment.

It is stated in a report of this case in, [1917) 1 W.W.R. 666,
that Macdonald, J., gave a prior decision to this effect, and i
my opinion it was a sound one.

The appeal should therefore be dismissed.

Garuiner, J.A.—I would dismiss the appeal.

Appeal dismissed.

DOMINION OF CANADA mg;nn AND DEBENTURE CO. v.

Saskatchewan Supreme Court, Lamont, Brown, Elwood and McKay, JJ.
J uly 14, 1917,

ContriBuTioN (§ [—5)—BETWEEN CO-OBLIGORS ON MORTGAGE.

An obligor on a mortgage, or his assignee, who has not paid his share
of the mortgage, is not entitled to sue a co-obligor for contribution
ArreaL by defendant from a judgment for plaintiff in action

on an indemnity agreement. Reversed.
J. E. Doerr, for appellant; D. H. Laird, K.C., for respondent.
ELwoon, J.:—On December 24, 1913, one Carstens and one
Bredt executed a mortgage for $30,000 in favour of the plaintiff
covering certain property in the city of Regina. By a transfer
dated April 30, 1914, the said Carstens and Bredt transferred

said |
in pr
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reclosure said land to Annie Erena Miller, Walter Gelhorn and themselves
virrevoc- in proportions of four-sixteenths, five-sixteenths, five-sixteenths
and also and two-sixteenths respectively. The transfer was duly regis-
tute any tered, and the defendant and the said Carstens thereby became
of Lord each the registered owner of an undivided five-sixteenths interest
) play:— in the property. On May 2, 1914, Miller, Bredt, Carstens and
om":: Gelhorn entered into an agreement in writing in reference to said
to redeem; mortgage and the land covered thereby, which agreement, inter
ot redeem, alia provided as follows:—
ourt would of agr made this 2nd day of May, 1914, between
Anm Erena Miller, of the city of Regina, Province of Saskatchewan, civil
b if there servant, hereinafter called the party of the lst part, Paul Moritz Bredt, of

Edenwold, Province of Saskatchewan, farmer, hercinafter called the party .

the appki- of the 2nd part, Hugo Carstens, of the City of Winnipeg, Province of Mani-

stence of toba, financial agent, hereinafter called the party of the 3rd part, and Walter
not what Gelhorn, of the village of Ed Id, af id, farmer, hereinafter called the
ctraneous party of the 4th part.

¥ onl Whereas the parties hereto have purchased and obtained registration of
. title in their respective names and according to their respective interests and

s entitled subject to the mortgages hereinafter mentioned of lots 15, 16, 17 and 18, in

sly use- block 281, in the city of Regina, according to plan old number 33, at the cost

of $115,707.96, which sum has been contributed and provided by the said

X parties as follows: as to four-sixteenths thereof by the party of the first part;

V.R. 666, a8 to two-sixteenths thereof by the party of the second part, as to five-six-

t, and in teenths thereof by the party of the third part; and as to five-sixteenths thereof

by the party of the fourth part, and whereas the amount of the mortgage in

favour of Albert Leslie Gordon hereinafter mentioned is due and owing by

the parties of the second, third and fourth parts, respectively, in proportions

arranged between themselves, the moneys secured thereby having been used

adhasd by such parties in making up the proportions of the $115,707.96 coutributed

’ by them as aforesaid; And, whereas, the parties of the second, third and fourth

E CO. v parts have agreed to enter into the covenant of indemnity with the party of

el the first part in respect thereof, hercinafter contained; And, whereas, in

arranging for the purchase of the said lands the parties of the second and third

Cay, JJ parts respectively executed the mortgage registered against the said lands in

favour of the Dominion of Canada Investment and Debenture Co. of Winni-

. peg, and gave their personal covenant to repay the principal moneys and

m"':":"”h"' inter-st secured thereby; And, whereas, the parties of the first and fourth

parts respectively, have agreed to enter into the covenant of indemnity with

the parties of the second and third parts respectively, in respect thereof
hercinafter contained :

Now it is hereby agreed by and between the parties hereto: That in con-
wpondent. sideration of the premises and of the mutual covenants and agreements herein
s and one contained and on the part of each of the parties hereto, to be observed and
performed, each of such parties doth mutually covenant and agree to and with
the others and each of them, as follows:

a transfer 1. A syndicate is hereby formed for the purpose of holding and posscssing,
ransferred dealing with and disposing of to advantage the said lots 15, 16, 17 and 18,
in block 281 in the eity of Regina.

in action

e plaintiff
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2. The capital of the syndicate is to be the sum of $115,707.96, representing
the cost of the said property, subject to the mortgage in favour of the Dominion
of Canada Investment and Debenture Co. Limited of Winnipeg, Manitoba, to
secure the sum of $30,000 with interest thereon at the rate of 12 per cent.
per annum, dated the 24th day of December, 1913.

3. The parties hereto shall become and are liable to the extent of their re.
spective interests in the said land in respect of the said mortgage as to the
Dominion of Canada Investment and Debenture Co. Limited of Winnipeg

Manitoba, and all i hether for i , legal exp or otherwise

ily i d in ion with the same and all outgoings for taxes,
legal expem or otherwise in respect of the said land and premises whatsoever
other than in respect to the said mortgage to Albert Leslie Gordon.

5.. 'l:he.ps;'th;l of the first and fourth parts respectively hereby covenant,
promise and agree to and with the parties of the second and third parts re-
spectively, that for the consideration aforesaid they, the said parties of the
first and fourth parts, will contribute to the said parties of the second and
third parts respectively, their proportionate share according to their respective
interests in the land, of any lumn which such plmu may be ealled upon to
pay by reason of their p ined in the mortgage to the
Dominion of Canada Investment and Debenture Co. Limited, and that
they will indemnify and keep indemnified the said parties of the second and
third parts respectively from and against all actions, claims and demands in
respect of the proportionate shares in such mortgage as aforesaid of the parties
of the first and fourth parts respectively.

On February 7, 1916, Carstens executed to the plaintiff an
assignment of all his rights under the said agreement of May 2,
1914, and under the mortgage.

Default having been made of interest due under the plaintifi's
mortgage, and there being an acceleration clause in the mort-
gage, the plaintiff brought this action to recover from the defend-
ant five-sixteenths of the principal and also five-sixteenths of the
overdue interest under the mortgage and recovered judgment for
the same.

The plaintiff claims to be entitled on two grounds: (1) By
virtue of sec. 63 of the Land Titles Act, and (2) under the assign-
ment of the agreement of May 2, 1914, So far as the first ground
is concerned, that is disposed of by the judgment of my brother
Lamont in Dominion of Canada Investment and Debenture ('o. v.
Carstens et al. (ante p. 25), which was argued at this Court.

Dealing with the second ground, it will be observed that
Carstens became liable for five-sixteenths of the principal and
interest of the mortgage under the agreement of May 2. He has
not paid this five-sixteenths, or any part of it, and, apparently,
the only demand that has been made upon him has been for
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Ipresenting some $2,700, for which, I understand, the plaintiffs have recovered si"
.2‘:: g judgment against him. 8. C.

It seems to me that, under the circumstances of this case, Domiion
or CANADA

! per cent,
the claim is not one for indemnity, but rather one for contribu- ™ v

?‘.:h::i'rl: tion. If Carstens had paid his share, or more than his share of MENT

) . ‘ " " N
Winnipeg the mortgage, then an action would lie against Gelhorn for in- [);.;Amnw“
 otherwise demnity as to Gelhorn's share.  After Carstens had paid his share, Co.

1 for taxes,
vhatsoever
8

the position between Carstens and Gelhorn would be that, as to Grumonw.

Gelhorn's share, Gelhorn would be the principal debtor and Car-  Eiwcod, 3.

stens the surety, but until Carstens has paid his share, then, as

gl to any monies which may be paid by Carstens, he is entitled to

1 parts re- . \

ties of the contribution by Gelhorn.

econd and In Re Snowden, 50 L.J. Ch. 540, it was held that a surety,

‘;“:"":"::; unless he has paid the whole of the principal debt, or a part in

age to the satisfaction of the whole debt, or more than his share of the

and that principal debt, is not entitled to sue his co-surety for contribution,

f:::l::i:’:: It does seem to me that the above case is direetly applicable

the parties to the case at bar. It further seems to me that, ~ven if it were
a case of indemnity, Gelhorn would have a counterciaim to com-

Mintiff an pel Carstens to pay his share of the mortgage. The appellant,
f May 2, on the hearing, asked to be allowed, if necessary, to plead any

such counterclaim. The plaintiffis cannot stand in any better
plaintifi’s position than Carstens, and such a counterclaim could, at least,

he mort- be raised as a defence to the plaintifi's action. Lillie v. Thomas,

e defend- 6 Terr. L.R. 263; Executors, etc., Trust Co. v. Hoehn (1917), 34
hs of the D.L.R. 287.

ment for It would be inequitable to permit Carstens to bring an action

to recover from Gelhorn the share which Gelhorn should pay of

(1) By the mortgage and at the same time permit Carstens not only not

1e assign- to pay his (Carstens’) share of the mortgage, but to retain, if he

it ground saw fit, the share of the mortgage which he should recover against

r brother Gelhorn.

re Co. v. I am not unmindful of the fact that the plaintiff is the person
art. ultimately entitled to the money, and that, in this case, the money
ved that will be applied on the mortgage, but I am of the opinion, as I

ipal and stated above, that Gelhorn is at least entitled to have Carstens
He has pay his share of the mortgage before he is entitled to any action

parently, for indemnity.

been for
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In my opinion, therefore, the appeal should be allowed with
costs, and the plaintifi’s action dismissed with costs.

McKay, J., concurred with ELwoon, J.

LamonT, J.:—I concur in dismissing the action. In an action
on a contract of indemnity the damages should be measured by
the loss sustained: 22 Cye. 87. Until Carstens has paid his own
share, and is liable for Gelhorn’s, he has suffered no loss.

Brown, J.:—The plaintiffs do not claim to be in any better
position than their assignor would have been had he brought the
action. Could Carstens have succeeded in such action? A mere
recital of the facts is, in my opinion, a sufficient answer. | con.
cur in allowing the appeal. Appeal allowed.

BARRETT v. BANK OF VANCOUVER.

British Columbia Court of Appeal, Martin, Galliher and McPhillips, JJ A.
June 29, 1917.

Companies (§ V B—178)—REPuU! IATION OF SUBSCRIPTION—LIABILITY A3
CONTRIBUTORY.

An allottee of shares who has received notice of the allotments, and
delays to exercise his right of repudiation until after the winding-up of
the company, may be held liable as a contributory.

Appeal from the judgment of Murphy, J., dismissing an appeal
to him from the order of the registrar, placing the appellant upon
the list of contributories in the winding-up of the respondent under
ch. 144 of R.S.C. Affirmed.

W. B. A. Ritchie, K.C., for appellant.

Joseph Martin, K.C., for respondent.

MagTiN, J.A.:—In my opinion, the Judge below reached the
right conclusion, and therefore this appeal should be dismissed.

GALLIHER, J.A.:—I would dismiss the appeal.

McPuiues, J.A..—The appellant has paid $4,000 on the
subscription for 500 shares and promissory notes are outstanding
for the balance of the moneys due therefor, the sale price of the
shares being $120 per share of the par value of $100. The appli-
cations for the shares were made in March, 1911, the allotment
being formally made on November 23, 1911, and notice given
thereof. At the time of the allotment, as the statute law then
stood, no time was required to be fixed in the notice of allotment
within which the allotment was to be accepted (see sec. 34 (2),
ch. 29, R.8.C. 1906), the provision then being:—
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Any of such allotted stock which is not taken up by the shareholder B.C.

to whom the allotment has been made, within six months from the time CA
when notice of the allotment was mailed to his address, or which he declines

to accept, may be offered for subscription to the public, in such manner BAlllﬂ
and on such terms as the directors prescribe.

When we have the fact, as in the present case, that there
was allotment made in November, 1911, of which due notice
was given to the appellant, and no evidence whatever of declina-
tion of acceptance, and with ample and cogent evidence to the
contrary—payments on account, the giving of promissory notes,
and the long delay—it must be held that there was acceptance of
the allotment. The registrar has had the benefit of hearing the
witnesses and he decided that the appellant should be placed
upon the list of contributories and the Judge appealed to has
taken the same view, and I am entirely unable to take any differ-
ent view. It has not been established that the registrar was
wrong in coming to the conclusion which he did—a conclusion
further supported by the judgment of Murphy, J., from whose
decision this appeal comes. A counsiderable amount of evidence
has been adduced to endeavour to shew that the appellant was
induced by an agent of the respondent to subscribe for the shares
conditional upon the appellant being able to effect the sale of
certain real estate, and that it was conditional only upon such
event that the subscription was made. 1 have found it impossible
to so find. The agreement was made in April, 1911, after the
subscription for the shares, and was not with the bank, and cannot
in any way be said to be the agreement of the bank, and not such
an agreement as the bank could have been in law a party to.
But even were it an agreement upon which the bank could be in
any way responsible, it could only be viewed as a collateral
agreement or condition subsequent. The appellant, on the allot-
ment of the shares, became a shareholder in presenti absolutely,
and is rightly placed upon the list of contributories: Re Richmond
Hill Hotel Co., Elkington’s case (1867), L.R., 2 Ch. 511; also see
Fisher's case and Sherrington's case (1885), 31 Ch.D. 120; Bridger's
case (1870), L.R. 5 Ch. 305; and Thomson’s case (1865), 4 DeG.
J. & 8. 749 (46 E.R. 1114); Barwick's case (1911), 24 O.L.R. 301
Oakes v. Turquand (1867). L.R. 2 H.L. 325; Burgess's
case (1880), 15 Ch. D. 507; Cree v. Somervail (1879), 4 App. Cas.

Bull or
VANCOUVER.

MePhillips, J.A.
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648; In re International Contract Co, Langer's case (1868), 37
LJ.N.S. Ch. 292. !
It is true that an application for shares should be accepted
within a reasonable time (see Crawley's case, L.R. 4 Ch. 322,
and Ramsgate Victoria Hotel Co. v. Montefiore (1866), L.R. 1
. Ex. 109); but then that reasonable time is to be gathered from

the special circumstances. It is, however, settled law that an
allottee receiving notice of allotment, after a reasonable time has
expired, mus. be vigilant and prompt in the exercise of his right of
repudiation and not doing so he will be bound, a fortiori, if the
rights of creditors have intervened, as in the present case, by a
winding-up (Boyle's case, 54 L.J. Ch. 550 at 554, 33 W.R. 450;
Crawley's case (1869), L.R. 4 Ch. 322).

In the present case, as remarked upon by Kay, J., in Boyle's
case, supra, the appellant was guilty of delay and no effective
steps were taken by way of repudiation of the shares. Kay, J,
at p. 554, said:—

If no steps had been taken to make the repudiation effective until the
winding-up intervened, it would be a very doubtful question, to say the
least of it, whether the name could be taken off the list, because then the rights
of creditors would have intervened. . .

Therefore, simply on the ground that thu gentleman did not repudiate
the shares until after the winding-up in any effective way, though he had
ample opportunity of doing so, I am obliged to refuse this application.

This Court considered the questions of law arising upon this
appeal in Fitzherbert v. Dominion Bed Manufacturing Co. (1915),
21 B.C.R. 226 (23 D.L.R. 125), the headnote reading as fol-
lows:—

Where, in an action by a shareholder against a y for

Ly

of a contract to take shares, the company was in financial difficulties at the
commencement of the action, but liquidation had not taken place and no
question of contribution had arisen, rescission will, in a proper case be
granted. Oakes v. Turquand and’ Harding (1867), L.R. 2 H.L. 325, distin-
guished.

To save repeating my view of the law, to which view I still
adhere, 1 would refer to pp. 240-242 of the last mentioned case,
and for the reasons there stated, and the authorities referred to,
the appellant must be held to be rightly placed upon the list of
contributories.

I would therefore dismiss the appeal.

Appeal dismissed.
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MORGAN v. DE GEER.

Saskatchewan Supreme Court, Hawltain, C.J., and Lamont, Elwood and
McKay, JJ. July 14, 1917,

Vexpor AND PURCHASER (§ T1—30)—REMEDIES —SPECIFIC PERFORMANCE—
PERSONAL JUDGMENT—EXECUTION.

A personal judgment for the unpaid amount under an agreement of
sale, obtained in an action for the specific performance of the agreement
and the enforcement of the vendor's lien, is subject to immediate execu-
tion; the remedies of I jud; and specific performance are
not inconsistent, and the exercise of one does not necessarily imply the
negation of the other.

|Standard Trust Co. v. Little, 24 D.L.R. 713, 8 8.L.R. 205, distin-
guished; Lee v, Sheer, 19 D.L.R. 36, 8 A L.R. 161; Regina Brokerage
v. Waddell, 27 D.L.R. 533, 9 S.L.R. 154, referred to.]

Arrear by plaintiff from a judgment setting aside an execution
in an action for specific performance, the plaintiff claiming the
balanee remaining unpaid under an agreement for the sale of land.
Reversed.  (The following statement of facts is taken from the
judgment of Lamoxr, J.)

On October 23, 1914, the plaintifi obtained from the local
master at Saskatoon a decree that (1) plaintiffi have judgment
against the defendants for $4,083.45, (2) that the defendants pay
into Court on or before January 23, 1915, the said sum, (3) that the
plaintiff have a lien on the land for the said amount and (4) that
in default of payment as provided the land be sold without further
order under the direction of the sheriff.

Provision was made in the order for the advertising of the sale,
and the conditions of sale were fixed.

The plaintifi not only entered the decree, but, using it as a
fiat, entered formal personal judgment against the defendants,
and, without waiting for the expiration of the time fixed by the
Court within which the defendants might pay the above sum, he,
on November 2, 1914, issued execution. Subsequently, under
that execution, the sheriff seized another piece of land belonging
to the defendant De Geer and advertised for sale the interest of
the defendant therein. De Geer then launched this motion,
asking that the execution be set aside as unauthorized.

The Master in Chambers held that the plaintiff had no author-
ity to issue the execution and he set it aside, together with all
proceedings taken thereunder. From that order this appeal is
taken.

T. D. Brown, K.C., for appellant; R. Hartney, for respondent.

1136 p.L.&.
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ErLwoon, J.:—I cannot come to the conclusion that the taking
out of the order in this case was an election to take only relief
by way of sale.

The case of Standard Trust v. Little, 24 D.L.R. 713, 8 S.L.R.
205, was an action for specific performance, and the judgment of
the Court appears to have gone on the ground that whereas 4
personal judgment affirms a contract, cancellation disaffirms it,
and, these two positions being inconsistent could not both he
taken by the same judgment. The following is quoted with
approval:—

Let us first consider what is meant in law by “an election of remedies
It not infrequently happens that for the redress of a given wrong, or the
enforcement of a given right, the law affords two or more remedies. Wher
these dies are so i i that the pursuit of one necessarily involves
or implies the negation of the other, the party who deliberately and with
full knowledge of the facts invokes one of such remedies, is said to have
made his election, and cannot, thereafter, have the benefit of the other

The reason for the decision in Standard Trust Co. v. Littl,
appears to me to distinguish it from the case at bar.

The remedy of a personal judgment upon which immediate
execution may issue and a decree for specific performance should
not both be allowed, but they are not inconsistent in the sense
that the remedies of personal judgment and cancellation are in-
consistent. The pursuit of one does not necessarily involve or
imply the negation of the other. The sale is a means wherehy the
plaintiffl may recover the purchase-price in whole or in part; the
personal judgment is for the same purpose. As a matter of fact,
although I do not think it affects the question, the plaintifi, o
the argument before us, abandoned his right to a sale and elected
to rely on his personal judgment.

The various forms of the order for specific performance and
what result therefrom is discussed by Beck, J., in Lee v. Sheor,
19 D.L.R. 36, 8 A.L.R. 161, and a perusal of that judgment and
the various forms therein referred to lead easily to the conclusion
that the form of the order is most material in coming to a con-
clusion as to what relief has been granted.

We must not confuse what the plaintiff is entitled to on an
application for judgment with what he has in fact received upon
a proper construction of the order or decree which he has obtained.

The question before us involves the consideration of what is
the proper construction of the order granted in this case.
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Ihe taking The fact that the plaintiff signed a judgment in addition to
mly relief entering the decree cannot affect the matter, The decree in fact

ordered a personal judgment, but, in my opinion, the entering of
, 8S.LR the formal judgment roll does not make the plaintifi’s position
Agment of any stronger than the decree itself, neither does it make his posi-

whereas 4 tion any weaker.
ffirms i, In Regina Brokerage v. Waddell, 27 D.L.R. 533, 9 8.L.R. 154,

t both he 1 find the following:—

In so far as Waddell is concerned, this is an action for the specifie per-
formance by him of his contract and the enforcement of a vendor's lien, and
the order as taken out does not make any provision for conveyance. It

oted with

! remedies might also be considered objeetionable in that it provided for personal judg-
fml- or the ment against the purchaser. 1 have consulted with the registrar of this
- Where Court, and he informs me that, according to our practice, an execution
ily involves could immediately be issued against Waddell on the order taken out in this
y and with case, without waiting for the expiration of the six months within which the
sid to have defendants were directed to pay. In my opinion this should not be allowed

+ other .. . . If personal judgment is to be granted against the purchaser in
v. Little, such a case, it would have to be a judgment on which execution could not
issue, as in Lee v. Sheer, 19 D.L.R. 36. But 8o long as our rules and practice
authorise the issue of execution on a fiat for judgment against the deferuant,
the better way, in my opinion, is not to allow judgment to be entered for
1ee should the purchase money until the expiry of the time given to the defendant
the sense within which he is directed to pay. See Standard Trust v. Little, 24 D.L.R.
713
In the cuse at bar, the defendant Waddell did not appear to the action,
mvolve or nor does he appeal from the order made. Had he been before the Court
aerehy the he might have raised these objections, but I do not see how the defendant
Porter can be heard to raise an objection which affects Waddell alone.

immediate

on are -

wart; the
‘.', of fact The above would appear to be an expression of the opinion of
aintiff, on the Court that an order such as the one under consideration in
nd elected the case at bar would justify the issue of an immediate execution
thereon, and that, that being so, the judgment should be so worded
nance and that exeeution could not issue immediately.
s v. Sheer. The order was not so worded that execution could not issue
mment and immediately, and the result is that the plaintifi was entitled to
issue immediate execution.

It is worthy of note that the order in the case at bar was made
prior to the judgment in Regina Brokerage v. Waddell, supra, and
T—— was therefore made at a time when, according to the judgment in
ived upon Regina Brokerage v. Waddell, the practice was to issue immediate
 obtained. execution under such an order. The order was a consent one, and,
of what is we should conclude, was made with a knowledge of the practice
" above referred to. It was intended, I assume, to have the effect

of enabling immediate execution to issue.

conclusion
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In Robinson v. Galland, 37 W.R. 396, at 397, I find ti have 1
following :— parag
The one order, that is, the one for payment into Court, is not fing Sp
The other order, that is, the order for payment to the person, or, which
the same thing, the common law judgment that the plaintiff do recover
sum of money, is final.

Applying the above quotation to the present; then, the orde
for payment into Court in default of which there was to be a sl
was not final. The order for personal judgment was final.

The order, having given the plaintifi something that he wa
not entitled to, might have been appealed from, as was suggeste]
above in Regina Brokerage v. Waddell, supra. It was not appealed
from, and so long as the order stands the execution must stand
The Judge in Chambers had no power to amend the order. S«
Preston v. Allsup, |1895) 1 Ch. 141.

In my opinion, therefore, the appeal should be allowed from
the orders of the local master and the Judge in Chambers, with

costs of the appeal and of the applications to the local master and but he
the Judge in Chambers. to isst
Havrrain, CJ., and McKay, J., concurred with Elwood, J. As th
Lamont, J. (dissenting):—I am of opinion the order of the imme

master is right. unaut

In Standard Trust Co. v. Little, 24 D.L.R. 713, 8 S.L.R. 20; oo
and Regina Brokerage v. Waddell, 27 D.LR. 533, 9 S.L.R. 13 S
this Court held that, in an action for specific performance,a oy
plaintiff was not entitled to a decree for specific performance and
at the same time to a personal judgment against a defendant upon
which immediate execution could issue. Where a decree has been
obtained for the specific performance of an agreement for the sale
of land, and a time fixed within which the defendant is to pay the
sum found to be due, a plaintiff has no right to issue execution to

realize the amount until after the expiration of the time fixed. "

electi

Although the decree in the first clause provides for judgment —
against the defendant, the next clause shews that the Court gave add
the defendants until January 23, 1915, to perform their contract. o dln

The performance of the contract is the remedy sought by the plair- did
tiff. To hold the issuing of the execution to be valid before the bindi
expiration of the time fixed, would be to put the Court in the ate,
position of saying to the defendant in one paragraph, “* You msy
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have until January 23 to perform your contract,” and, in another
paragraph, of saying, “You must perform it at once.”

Specific performance being the remedy the plaintiff asks the
Court to decree, he must, when he gets that remedy, wait until
default is made under it before he can proceed further in prose-
cuting his remedies.

The decree should be read as a whole, and although language
is used in one clause which, standing alone, might entitle the
plaintiff to judgment on which he could issue immediate execution,
that interpretation is not to be put upon it when the very next
clause shews that such was not the intention of the Court. The
plaintifi scems to have considered that he had no right to obtain
execution on the decree, for he entered a separate judgment for
order. Se the amount found due.

This, in my opinion, was unauthorized and improper; the
decree was the judgment of the Court and the only judgment
given. Whatever rights that gives the plaintifi he is entitled to,
but he cannot use a single clause in the decree as a fiat upon which
to issue another judgment, the effect of which is entirely different.
As the decree, when read as a whole, did not give the plaintiff
immediate personal judgment, the entering of this judgment was
unauthorized, and a nullity. Effect can only be given to a judg-
ment or order when it is entered pursuant to a direction of the
Court or under the rules. The execution is in precisely the same
position. There was no judgment or order of the Court justifying
its issue, and it is therefore of no effect.

It was further argued that it should not be set aside now,
because, the time fixed having already elapsed, the plaintifi would
be entitled to issue a new execution immediately.

If the plaintiff had not made an election at the time he took
out his decree, he would have been entitled to make it after the
expiration of the time fixed. But in this case he had made his
election: he asked for and obtained an order decreeing that, if the
defendants did not pay within the time fixed, the land was to be
sold without further order to satisfy his vendor’s lien. This was
a clear election of the remedy he would take in case the defendants
did not perform their contract. Havimg made that election, it is
binding on him, and, until he has exhausted that remedy at any
rate, he is not entitled to have to re-issue his execation.

Appt;al allowed.
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BANK OF BRITISH NORTH AMERICA v. ROBERTSON.

Manitoba Court of Appeal, Howell, C.J.M., Perdue, Cameron and Haygari,
JJ.A. June 8, 1917.

BiLs anp Notes (§ V B—135)—HOLDER IN DUE COURSE—ALTERATION—
RATE oF INTEREST—BLANKS—EsToPPEL.

A bill is not lacking in any “material particular’” within the meaning

of sec. 31 of the Bills of Exchange Act (R.8.C. 1906, ch. 119) because

a space reserved for a rate of interest is unfilled, and filling in a rate,

after the maker has signed the note, is a material alteration, if without

his authority, which vitiates the note except against a holder in due

course. One who acquires the note with knowledge of such alteration

is not a holder in due course, nor can he hold the maker liable thereon
on the ground of estoppel.

ArpPEAL by plaintiff bank from a judgment in an action on a
promissory note. Affirmed.

T. R. Robertson, K.C., and G. C. McDonald, for appellant.

J. P. Foley, K.C., and W. S. Morrissey, for respondent.

Perpug, J.A.:—This is an action on a promissory note for
8475, made by James Robertson and C. P. Wastle in favour of
Harry Lottridge, and indorsed by Lottridge, Chas. McPherson
and A. R. McPherson. The note was payable at the Imperial
Bank of Canada, Winnipeg, 6 months after date. The printed
parts of the note contained the following clause: “with interest
at the rate of  per cent. per annum until due and  per cent.
per annum after maturity until paid.” In the first blank the
figure “8”" has been inserted. Nothing has been put in the second
blank.

All the parties to the note agree that when it was delivered to
Lottridge, the first blank space (for the rate of interest) was not
filled up. The trial Judge finds that the note was signed by the
makers and indorsed by the two McPhersons to enable Lottridge
to raise money upon it, Lottridge leaving with the other parties
5 shares of stock in a creamery company as security. The two
McPhersons and Robertson all state that the note was not to
bear interest. The other maker was not called as a witness.

Lottridge took the note to the plaintifi's bank at Hamilton,
Ont., and asked the manager to discount it. It was left with the
bank for about 10 days so that enquiries might be made as to the
financial standing of the parties. The bank then agreed to dis-
count the note. Lottridge states that the rate of interest was not
filled in when the note was first placed in the hands of the bank.
He states that a conversation took place between him and the
discount clerk when the discount was being put through, with
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the result that the clerk inserted the figure “8” in the space left
for the rate of interest. The discount was then put through by
the bank, the note being treated as one bearing interest at 87,
Lottridge received the amount of the principal and the interest,
less the charges for discounting the note. There is no evidence
except that of Lottridge as to the state of the note when it was
first brought to the bank. The discount clerk was examined under
a commission. He stated that to the best of his belief the rate of
interest had been filled in when the note was handed to the bank,
but that if Lottridge stated the contrary he, the clerk, could not
contradiet him. The clerk also stated that he had no conversation
with Lottridge at the time the note was discounted and that he
was almost certain that he, the clerk, did not fill in the rate of
interest. The uncorroborated evidence of Lottridge upon this
point, contradicted as it is, although hesitatingly, by the bank
clerk, is not as convincing as it might be, especially when we take
into consideration the fact that Lottridge was the only person
who would benefit by the filling in of the interest rate. But the
trial Judge has found as facts that the rate of interest had not
been inserted in the blank space when it was placed in the hands
of the bank manager, that it remained in that condition while
he was making enquiries, and that the plaintifi’s discount clerk
filled up the blank space in order to make the note, on its face,
bear eight per cent. interest. The trial Judge saw Lottridge,
heard him give his evidence and had the best opportunity of esti-
mating the value to be given to his testimony. The evidence
given by the discount clerk, while apparently quite honest, only
feebly contradicts Lottridge. There is no other evidence to throw
light on the matter. In these circumstances this Court cannot
interfere with the findings of the trial Judge.

The plaintifi’s counsel relies on secs. 31 and 32 of the Bills of
Exchange Act. By sec. 31 “when a bill is wanting in any material
particular, the person in possession of it has a primd facie authority
to fill up the omission in any way he thinks fit.” But the note in
question, when it came to the hands of the bank and before the
interest space was filled up, satisfied all the requisites of a valid
promissory note under sec. 176 of the Act. It contained an un-
conditional promise in writing made by two persons to another
person, signed by the makers, engaging to pay, at a fixed or deter-
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minable future time, a sum certain in money, to, or to the order of
a specified person. A promise to pay interest is merely a further
condition to be added if the parties have agreed that interest
should be payable. In the present case the parties did not so agree.
On the contrary, Lottridge was told by the other parties to the

was 1
says:
due «
holde
p.- 99

. note that they would not pay interest and, therefore, he had no Act,
right whatever to insert in the note any word or figure in order to dus 1
make it carry interest. To do so without authority would mater- hadn
ially alter the note and would vitiate it in the hands of persons the 1
who were not holders in due course. See Warrington v. Early, who 1

2 E. & B. 763 (118 E.R. 953) ; Suffell v. Bank of England, 9 Q.B.D. ki

555, 568, 574; Gardner v. Walsh, 5 E. & B. 83, 89 (119 F.R. 412); dures

Langley v. Lavere, 13 D.L.R. 697. N
1f Lottridge had no authority to make the alteration in the part

note, anyone taking it from him, with notice that the alteration be de
had been made, would have no higher rights than he had against make
the other parties to the instrument. The plaintiff, knowing that had x
the space for interest was blank, assumed the risk that Lottridge - aote
was authorized to fill it up. The plaintiff was an actual party to ]

the filling up of the blank space. There was not in these circum-
stances an estoppel in favour of the plaintiff as against the makers

and indorsers other than Lottridge.
In France v. Clark, 26 Ch.D. 257, Lord Selborne said (p. ;
262):— with
The defence of purchaser for value without notice, by any one who f“ th
takes from another without inquiry an instrument signed in blank by a third Inter
party, and then himself fills up the blanks, appears to us to be altogether inqui
untenable.

In support of this proposition he cited Hogarth v. Latham,
3 Q.B.D. 643, 647; Hatch v. Searles, 2 Sm. & Giff, 147, 152 (both
cases of negotiable instruments), and Taylor v. Great Indian Pen.
R. Co., 4 De G. & J. 559, 574. Lord Selborne goes on to say:—

The person who has signed a negotiable instrument in blank, or with
blank spaces, is (on account of the negotiable character of that instrument)
estopped by the law merchant from disputing any alteration made in the
document, after it has left his hands, by filling up blanks (or otherwise in
a way not ex facie fraudulent) as against a bond fide holder for value without
notice; but it has been repeatedly explained that this estoppel is in favour
only of such a bond fide holder.

France v. Clark was decided in 1884, after the coming into
force of the Imperial Bills of Exchange Act, 1882. The expression
used by Lord Selborne, “purchaser for value without notice,”
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was the one in use before the Act. Of this Sir M. D. Chalmers
says:—“The Act has substituted the positive term ‘holder in
due course’ for the cumbrous negative equivalent ‘bond fide
holder for value without notice.” See Chalmers on Bills, 7th ed.
p. 99. Sec. 56 of our Act, corresponding to sec. 29 of the Imperial
Act, states what is necessary to constitute a person, a “holder in
due course.” Such a person must as one of the conditions have
had no notice of any defect in the title of the person who negotiated
the bill. Py sub-sec. 2 of the same section, the title of a person
who negotiates a bill is defective within the meaning of the Act
when he obtained the bill or the acceptance thereof by fraud,
duress, &e., “or when he negotiates it in breach of faith, or under
such circumstances as amount to a fraud.” It was a fraud on the
part of Lottridge to fill up the interest blank, or to direct it to
be done, in that way increasing the amount of the liability of the
makers and indorsers. The plaintiff had notice that the blank
had not been filled when the note was tendered for discount. The
note itself conveyed a warning and put the plaintiff on enquiry.
See Chalmers on Bills, 7th ed., 100, and cases there cited.

I think the appeal should be dismissed with costs.

HowgLy, C.J.M., concurred with Perdue, J.A.

CameroN, J.A. (dissenting) :—The facts in this case are dealt
with by Perdue, J., in his judgment. The real question involved
in this appeal is whether knowledge of the fact that the rate of
interest was left blank in the note in question put the bank on
inquiry as to the authority of Lottridge to fill it up.

On the argument before us it was contended that the plaintiff
bank was entitled to recover under secs. 31 and 32 of the Bills of
Exchange Act, R.8.C. 1906, ch. 119.

I think there can be no doubt that the blank space left for the
rate of interest in the note as it originally was, left it wanting in a
material particular. An alteration made by inserting a provision
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e in the for interest is a material alteration. It is to be observed the
"'“.:"‘" "l' words used in sec. 31 is “material”’ not “necessary.”

withou

The authority to complete the bill, mentioned in the above
section is, as stated by Cotton, L.J., in Carter v. White (1883), 25
Ch.D. 666, not merely that of an agent but arises from a contract
that the person to whom the bills are given or anyone authorized
by him should be at liberty to fill them up.
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Lord Mansfield laid it down in Russel v. Langstaffe, 2 Doug,
514 (99 E.R. 328), as clear law that the indorsement on a blank
note is a letter of eredit for an indefinite sum. This historie state-
ment was subsequently followed though held to be limited to the
amount warranted by the stamps. But Stuart, V-C., in Hatch v,

_ Searles, 2 Sm. & Giff. 147 (65 E.R. 342), further restricted the

proposition to a boné fide holder for valuable consideration without
notice. He says, p. 153:—

1f the holder has notice of the imperfection (the signature being in blank
he can be in no better position than the person who took it in blank, us to
any right inst the acceptor or ind who gave it in blank.

This decision was affirmed on appeal, 24 1.J. Ch. 22, where it
appears that additional evidence was taken affecting the position
of the holder of the bill.

Hatch v. Searles, and Hogarth v. Latham, 3 Q.B.D. 643, in
which was involved the question of the right of a partner to give
a partnership bill for a private debt, were followed by Lord
Selborne in France v. Clark, 26 Ch.D. 257, 262, where a debtor
delivered blank transfers of shares to his creditor by way of security
for a loan of £150 and the creditor subsequently transferred them
to Q. as security for a loan of £250, and Q. had them registered in
his own name. It was held that a person taking a transfer in
blank and filling it up cannot be regarded as a purchaser for value
without notice, even in the case of a negotiable instrument. Lord
Selborne says (p. 262):—

The def of purch for valuabl iderati ithout notice, by
anyone who takes from another without inquiry an instrument signed in
blank, . . . and then himself fills up the blanks, appears to us to be
altogether untenable.

The person who has signed a negotiable instrument in blank or with
blank spaces, is (on account of the negotiable character of that instrument)
estopped by the law merchant from disputing any alteration made in the
document, after it has left his hands, by filling up blanks (or otherwise in
a way not er facie fraudulent) as against a bond fide holder for value without
notice; but it has been repeatedly explained that this ppel is in favour
only of such a bond fide holder; and a man who, after taking it in blank, has
himself filled up the blanks in his own favour without the consent or know-
ledge of the person to be bound, has never been treated in English Courts
as entitled to the benefit of that doctrine.

In Awde v. Dizon (1851), 6 Ex. 869, the promissory note there
sued on originally lacked the day of the month and the name of
the payee. The note read as a joint and several note and was

signed by the maker on the understanding that it was to be signed
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» 2 Doug, by another as joint maker and that the maker would not be re-
e blank sponsible otherwise. The proposed joint maker refused to sign.
rie state- Money was advanced by the plaintiff on the note and the bianks
ed to the were filled in, his name being inserted as payee. Parke, B., said

‘.' fatch v. it was unnecessary to decide whether the instrument was a forgery
'“'“:‘l the or not, but as against the maker it was a false instrument. He
n without held the note was made under a limited authority to use it, which

; authority was countermanded, and refused to hold the defendant
:;::kljl::‘ni‘km liable.

This decision is questioned by Daniel, who states that the

|, where it decisions in the United States, with reason, are the other way.

e position The fact is that Baron Parke held that the instrument there was a
“false instrument,” in other words, a forgery. In those circum-

). 643, in stances it would be “a fallacy to say that the plaintiff is a bond
er to give fide holder for value: he has taken a piece of blank paper, not a
by Lord promissory note.” As I read the judgment of Baron Parke, it
+ a debtor does not rest upon the fact of the blanks in the note. He says
of security expressly, “I do not gainsay the position, that a person who puts
rred them his name to a blank paper impliedly authorizes the filling of it up

gistered in to the amount the stamp will cover.” It was, he says, a case of
ransfer in limited authority which had been countermanded. It would now
r for value probably be governed by Smith v. Prosser, [1907] 2 K.B. 735,
ent. Lord where there had been no parting with the instrument for the pur-

pose of its being negotiated. This seems to be indicated in Byles
t notice, by on Bills, at p. 107, note. The note in Chalmers, 7th ed., at p. 100,
‘:0 “l‘:‘"““:f }': on sec., 29 of the English Act (our sec. 56), citing Awde v. Dizon,

supra, does not, therefore, seem to me warranted.

ank or with If the dicta in Hatch v. Searles, and France v. Clark, had re-
::::":::'::: mained undisturbed there could be no question as to the result in
otherwise in in the case before us. But it seems to me the point of view has
alue without been materially altered by the decision in Lloyds Bank v. Cooke,
ooy (1907) 1 K.B. 794, where the Master of the Rolls held that the
nt or know- doctrine of estoppel applied to negotiable instruments independent-
lish Courts ly of the Bills of Exchange Act, and where a party had entrusted

an agent with blank securities for the purpose of obtaining money
on them up to a certain amount, he was liable if the agent used
them to secure a larger amount. And he went on to say that all
e N“F was the elements forming the doctrine of estoppel are more easily
o be signed visible when the instrument to be handed over is a negotiable

note there
re name of




DominioNn Law Rerorts. [36 D.L.R. 361

instrument than where it is otherwise, as in Brocklesby v. Temper-
ance Permanent Building Soc., [1895) A.C. 173 (a case involving
an equitable charge on title deeds), “for the intention that the

security should be used as a means of raising money is more thoa
clearly indicated v 'here the document is in its very nature one ::,l:
which is intended to be transt rrable from hand to hand as a secur- born
ity for money.” p. 802. Cozens Hardy, L.J., at p. 804, says the

from

" defendant “cannot, as against those who advanced the money on say

the faith of the instrument signed by him, be allowed to say that

it w

his agent exceeded the authority given to him."” i
In the Lloyds Bank case, France v. Clark was mentioned on

the argument but not discussed in the judgments. The reason beit

for this appears, I think, from the next case with which I deal. by
In Fry v. Smellie, (1912] 3 K.B. 282, France v. Clark was dis- 15,

cussed and distinguished by the Court of Appeal. There the

registered holder of shares handed to an agent the indicia of title Soi

together with a transfer of the shares signed in blank and instructed app
him to borrow not less than a certain sum on the security of the of 1
shares. The agent borrowed a less sum for his personal benefit. %01
It was held that the lender was entitled to retain the shares until

payment of the loan. The case was distinguished from France v. he ¢
Clark, on the ground that in that case the depositor of the certifi- ::}
cates and the blank transfer was merely a mortgagee and in no he )
sense an agent of the owner with limited authority: therefore, the aga
rule, that an owner giving indicia of title to an agent and author- witl
izing him to deal with such indicia for the purpose of raising money ;;u:
or sale owes a duty to persons whom he intends to act on such auth- exte
ority, did not apply. As the plaintiffs in Fry v. Smellie, “owed a per
duty to anyone to whom their agent, to raise money for them el
presented the certificates and blank transfer, to inform the person fica
lending the money of any limitations in the authority of their

agent,” per Vaughan Williams, L.J., p. 202, he considered the :'.p:
plaintiffs estopped from setting up the limitations imposed by

them on their agent. However, he considered it would be a more per
accurate description of the principle to say it was not so much ;':

estoppel as an instance of the application of the rule that, where
one of two innocent persons must suffer, the person who rendered
the wrongdoing possible by reason of the trust he reposed in the
wrongdoer should suffer rather than the person who is injured
from the agent having that opportunity.
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Farwell, L.J., says, at p. 205:—

Estoppel is merely a rule of evidence which prevents the person estopped
from giving certain facts in evidence. If A’s conduet amounts to an invita-
tion to B. to advance money to C. without limit on the title deeds of A.’s
property, he cannot be heard to say that he had imposed on C. a limit, any
more than if he had written or said to B. that he had given C. authority to
borrow money and had not mentioned any limit.

A secur-
ays the At p. 296, he examines the decision in France v. Clark, and
mey on SayS:—

The question of authority by holding out was never suggested, because
it was obvious that a man who creates an equitable charge on his shares
by such deposit and blank transfer holds out nothing: p. 207.

Kennedy, L.J., at p. 300, takes the same view. All the mem-
bers of the Court lay stress upon the strong expressions of opinion
by Lord Herschell and Lord Watson in Colonial Bank v. Cady,

15 App. Cas. 267.

Cases such as that before us are clearly distinguishable, there-
fore, from France v. Clark, the decision in which must be taken as
applicable only to the facts there before the Court and the remarks
of Lord Selborne above quoted are not to be taken as applicable

to a case where the element of authority by holding out is involved.

If the holder exceed the terms of his authority in filling up the blank,
he ean have no benefit from it, even to the extent of his authority, for his
wrongful act is an utter nullity as to himself; and if the party who takes
such paper from the holder have notice that he has exceeded his authority,
he participates in the wrongful act by negotiating for it, and cannot recover
against the party who signed the blank. But what charges the transferee
with notice is a matter on which the authorities differ. By some authorities
it is held that if he knew that the paper had been signed as a blank, and
filled up by force of authority by the holder, he should inquire as to the
extent of such authority, and if he fails to do so, he takes the paper at his
peril. And Stuart, V.-C., said in an English case: “If the holder has notice
of the imperfection (that the signature was made in blank), he can be in
no better situation than the person who gave it in blank.” But this quali-
fication of Lord Mansfield's doctrine, that the blank signature is “a letter
of credit for an indefinite sum,” does not imp us as an impi t
upon it. The paper, being limitless in its terms, is primd facie limitless
a8 to the authority it confers. The holder is invested with a general authority
as to that paper, and the graphic phrase of Lord Mansfield describes it to
perfection. High authorities, including Story and Parsons, concur in these
views, which seem to us clearly the most philosophical: Daniel on Negotiable
Instruments, 5th ed., vol. 1, sec. 147.

Our secs. 30 and 31 are to be found in the Negotiable Instru-
ments Law, in force in the District of Columbia, and many of the
States. See Daniel, Negotiable Instruments, vol. 2, p. 836.

As set out in sec. 56 of the Act, the bank actually became the
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holder of the note before it became overdue, when it was complete
and regular on its face, without notice of dishonour, in good faith
and for value, without notice of any defect in the title of the person
negotiating it, whether such consisted in any of the particular
defects set forth in sub-sec. (2) or any other defect of title such as
. those there enumerated, and therefore comes within the statutory
definition of a holder in due course. As to its being complete and
regular on its face, it complied with the definition of a promissory
note in sec. 176.

After reflection, I have reached the conclusion that the deci-
sions in Hatch v. Searles, 2 Sm. & Giff. 147, and France v. Clark,
26 Ch.D. 257, and similar cases, respecting the effect of blanks in
negotiable instruments upon those teking them with knowledge
of the imperfections, must be held as substantially overruled by
Lloyds Bank v. Cooke, [1907) 1 K.B. 794, and Fry v. Smellie, [1912)
3 K.B. 282, The doctrine of estoppel is to be applied more strongly
to negotiable instruments than to other instruments not strictly
negotiable, such as transfers of shares. The persons who give out
a promissory note or a bill of exchange with blanks owe a duty to
the person taking it to inform them of the limitations on the
authority of him to whom it is given for the purpose of being
disposed of ; and if they fail to do so, they are estopped from setting

up those limitations.

It seems to be well settled in the United States that one who takes &
negotiable instrument knowing that it contained blanks when it was delivered
will not thereby be put on inquiry as to the extent of the agent’s authority
to fill those blanks, and may recover notwithstanding the authority given
has been exceeded; and it has been held that, even where the instrument
contains blanks when offered for negotiation which are filled up in the trans-
feree's presence, or by the transferee himself, by the agent’s authority, the
transferee is not put on inquiry, 8 Corpus Juris, 733.

(It is to be noted that this is followed by the further statement
that the rule seems to be otherwise in England, citing the cases
of Hogarth v. Latham, Awde v. Dizon, and Hatch v. Searles.) 1

quote from a decision cited at the same p. 733:—

The supposition that the knowledge of the fact that the note is not
filled up, should put any one taking the note on inquiry as to the authority
of the agent, assumes as true the proposition to be established. It by no
means follows that the possessor of a blank signature holds it under an agree-
ment to fill it up for a particular amount, or dispose of it in a particular
mode; a much more natural presumption is, that he is vested with a dis-
cretion in relation to it. . . As therefore, the transaction may be what
the holder of the blank represents it to be, or, at least, as there is nothing
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in the mere possession of a blank note which would lead to a suspicion of
unfairness or fraud, with no propriety whatever, could an innocent pur-
chaser be so affected with notice of the transaction as to put him on inquiry
of the maker: Huntinglon v. Mobile Branch Bank, 3 Ala. 186, 189.

I think this last quotation is important. The question here is
whether the bank must be taken as put on inquiry because of the
blank appearing in the note when offered to it. To hold affirm-
atively that the bank must be put on inquiry because there was
a blank in the note is surely assuming the very thing that is to be
established.

The bank in this case acted with due care in making inquiries
as to the standing of the parties. What further, in reason, could
it be asked to do? Is it common sense to say that the bank, be-
cause of the blank in the note, should have made further inquiries
as to the authority of Lottridge to fill it in, when under sec. 31,
he, by virtue of his possession of the note, had that authority?
I think not. I think one object of the concluding part of sec. 31
was to enable holders to dispense with making such inquiries. It
would be strange if the bank were held affected with suspicion, or
put on inquiry, by reason of a blank in the note when the section
declares that the person in possession of the note has primd facie
authority to fill up that very blank. And that would be so in the
case of a blank that was “necessary’’ as well as one that is merely
“material.”

I have found the question here involved one of difficulty and
it is not without hesitation that I differ from the other members
of the Court. It does appear to me, however, upon my best
consideration, that the note in question was negotiated after
completion to the bank, a holder in due course, in compliance
with the provisions of the statute and is therefore valid as against
these defendants who by sending out to the world this printed
note with an unfilled blank cannot be allowed to escape the con-
sequences of their act.

I would allow the appeal.

Hacearr, J.A.:—I would not interfere with the trial Judge's
finding of fact when there was contradictory evidence between
Lottridge and the other defendants as to the question of interest.

In my opinion, it is a significant circumstance that the note
in question was written by Lottridge at the time it was signed and
endorsed by his co-defendants. The leaving of this blank I think
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corroborates the evidence of these co-defendants. For this reason
Lloyds Bank v. Cooke, [1907] 1 K.B. 794; Bazendale v. Benne,
3 Q.B.D. 525, 531; British Columbia Land, &c. v. Ellis, 6 B.C R.
82, and the other cases relied upon by the plaintiffs are not ap-
plicable.

I would dismiss the appeal. Appeal dismissed.

ROBERTSON v. BEADLE.

Alberta Supreme Court, Harvey, C.J., and Stuart and Walsh, JJ
June 18, 1917.

Conrtracts (§ IT D—190)—DRILLING—PRICE OF WORK.

Where one is employed to lorm drilling work, and no price for the
work has been agreed upon, the Court will fix a price that is fair.
ArPEAL by defendant from a ‘judgment for plaintiff in acti

for services rendered. Affirmed.

C. F. Adams, for respondent.

Harvey, C.J.:—The contract was to drill a hole in the ground.
The purpose was to find water. The plaintiff is a well driller
and his usual charge for his services is $2.25 a foot for a well in
which water is found and which is cased and $1 a foot when no
water is found, as must naturally often happen, and no casing
therefore required.

The defendant’s evidence is that the contract was to drll
a well that would run 10 or 12 barrels of water a day and that
nothing was said about a dry hole. The plaintiff doesn’t remen-
ber just what took place.

When the plaintiff had drilled less than half the depth to
which he subsequently went and wanted to stop, the defendant
insisted on his going on and he did go o what the trial Judge
finds was the limit to which his outfit was capable of going.
When the defendant insisted on his going on he knew what the
plaintifi’s terms for a dry hole were and he admits that if the
plaintiff had drilled as far as he could and could find no water
he ought to pay.

In my opinion the defendant, having employed the plaintif
to drill a hole he was bound to pay him the price agreed or in
the absence of a price being agreed upon, a fair price for his work.
The trial Judge has found specifically that there was no warranty
or condition as to finding water and the result is that the price
agreed on, if one was agreed on as the defendant states, was only
a price for one contingency, and that for the contingency of no
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water being found there was no price agreed on. The trial Judge
has found the fair price to be $1 a foot, and that price was known
to the defendant to be the plaintifi’s usual charge during the pro-
gress of the work in the event of no water being found and with
that knowledge he insisted on the plaintiff continuing.

I think the plaintiff is unquestionably entitled to be paid and
I would dismiss the appeal with costs.

WaLsh, J., concurred with Harvey, C.J.

Stuart, J.:—This action, begun in December, 1916, was “for
work and labour supplied and services performed in and about
the drilling of a well in the summer of 1913.” The District
Judge gave the plaintifi judgment for $264 and the defendant
has appealed.

The plaintiff could not remember whether, when the arrange-
ment was made, he had told the defendant what his charge would
be, but he said his usual charge was $2.25 a foot for a well properly
cased, in which water was found and $1 a foot for a dry hole. He
denied that he had guaranteed to get water.

The defendant swore positively that the bargain was that the
plaintiffi was to bore a well in which not less than 10 barrels a
day of water could be obtained and that nothing at all was said
about a dry hole. He swore also that the plaintiff assured him
that he could drill 500 ft. with his machine. He admitted that
if the plaintiff had gone that depth and had not got water at all
he would have felt obliged to pay him, though at what rate he
did not say.

The plaintiff stopped at 264 ft. without having obtained
water and because, with his machine, he could go no further. After
waiting over 3 years he began action claiming $264 and interest.

The trial Judge said, “I find there was absolutely no guarantee
or warranty or agreement by the plaintiff to strike water or
receive no pay, and further, that there was no obligation resting
on him to go beyond the capacity of his outfit.”

In the face of the contradictory evidence I do not see how we
can reverse, in this case, the finding of fact made by the trial Judge.

The position is, to my mind, rather unsatisfactory because
the one party who pretended to remember the conversation at
which the bargain was made was disbelieved. The other party,
the person suing, could not remember what was said, though he
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denied that he had guaranteed to get water while admitting hat
water was mentioned in some way.

1 had always been under the impression that the Court fixed
a reasonable price for goods sold or services rendered only where it
has been shewn, not that the price in fact agreed upon had heen
forgotten, but that there had been in fact no agreement at ul,
Here, one of the parties said he could not remember what was said,
and the trial Judge disbelieved the account of the other. When
the plaintiff was asked if he had had an agreement with the de-
fendant about the price of the well he said: “I guess we had,
sure,” but he was unable to remember what it was.

This is the one quarrel I have with the reasons for judgment
below. The trial Judge found that no agreement had been
arrived at at all of any kind upon the subject of the price to be
paid.

Usually when one witness swears that a thing did occur and
another that it did not, if there is no other ground for choosing
which to believe, the one swearing to the positive is accepted
because the denial of the other, though honest, may be due to
lapse of memory. Here, the one witness admits the lack of men-
ory, while the other swears positively. Apparently the trial
Judge did not like the manner of the defendant and thought he
was lying.

However, I suppose, even where a price is shewn to have been
agreed upon, but the Court, through its disbelief of one witnes
and through the lack of memory of the other, cannot now ascertain
it, i.e., as it is said, ““the price is not ascertained,”” the only thing
to do is to fix a reasonable price.

This the trial Judge did upon sufficient evidence. It seems
to me to be impossible therefore to disturb his decision. But
if 1 had been trying the case I should have wanted some reason
for the delay in suing which resulted apparently in the plaintiff
being unable to tell what his agreement was before I gave the
plaintiff his costs in such a case. If he had stated definitely
that the price had not been agreed upon at all, of course, the
case would have been different.

For myself, upon a perusal of the evidence, I must say that [
do not like the plaintifi’s manner of telling his story. Neither
do I like the absence of any agreement as to the right to stop the
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nitting that 3 work. Suppose the plaintifi had wanted to stop at, say, 150
| it., and the defendant were to say, “I believe you will get water
Court fixed | at 160 ft. and T would rather pay $2.25 for that than $1 a foot Rongrmson
aly where it | for nothing;” and the plaintiff were to say, “I have taken risk
m had been § 3 enough. 1 don’t think you will get water here at all and I have
nent at ull, gone far enough at $1 a foot,” what would decide their rights?
at was said, Some such a situation did arise at about 125 ft. and the defendant
her. When insisted on the plaintiff going on; and it was because he did this
vith the de. B after the plaintifi’s workman, not the plaintiff himself, had said
pss we had, something about the plaintiff having made a lot of money drilling
dry holes at a dollar a foot, that the trial Judge decided against
or judgment B him.
t had been B Where the relationship between the parties is that of master
- price to be ® and servant, a reasonable rate of pay may, no doubt, be fixed by
the Court if the agreement cannot be discovered. But where, as
d occur and | here, the relationship is that of independent contractors and the
for choosing | work done cannot really be said to be worth anything at all, that is,
is accepted f O to the party receiving the results of it; although no doubt the other
y be dueto party spent valuable time and money in doing it, it seems rather
ack of mem- B peculiar to fix a “reasonable price”’ unless it is shown that it really
ly the trial was the intention of the parties that the work should be paid for
thought he whether abortive or not. But that is the exact point upon which
¥ the defendant’s evidence was disbelieved and upon which plain-
o have been B tifi’s memory failed him.
one witness However, the remark of the defendant to Thompson that
ow ascertain he had put so much money in it and he hated to quit and lose
e only thing money, taken with his admission at the trial that he expected
to pay, and would have paid even for a dry hole if the plaintiff
e, It seems had gone down 500 ft. as he contended the plaintiff had agreed
cision. But B to do, no doubt also influenced the trial Judge very much in
some Teas deciding that the defendant ought to pay for the work done even
the plaintiff though it was of no advantage to him.
» 1 gave the On the whole I think the Court cannot do otherwise than
ed definitely dismiss the appeal, and I suppose it will have to be with costs.
[ course, the
Appeal dismissed.
st say that I
ry. Neither
t to stop the
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MILNE v. SOUTH VANCOUVER.

British Columbia Court of A d Macdonald, C.J.A., and Martin, Galliker
and McPh: , JJLA. June 6, 1917.

Taxes (§ 11T G—lﬂl)—RmmmoN—Tmn—MuulanL Acr.
Under the British Columbia Municipal Act, as nmend.ed in 1906, ch, 32,

156 (R.8.B.C. 1911, ch. 170, sec. 299), the owner’s right to redeey
llnd, sold by a m\uuolpa.\ny for unpaid taxes, exists for one year fron

the date of sale, and not until the expiration of the statutory notice o

until the purchaser has demanded his deed.

ApPEAL by plaintiff by way of stated case from the judgment
of Clement, J., 32 D.L.R. 184, Affirmed.

R. L. Reid, K.C., for appellant; D. Donaghy, for respondent,

MacponaLp, C.J.A.:—I shall first refer to the recent history
of the laws of this province concerning an owner’s right to redeem
lands sold by a municipality for delinquent taxes. Sec. 152 of
the Municipal Clauses Act, as contained in R.8.B.C. 1897, gave
the owner 1 year from the date of the Judge's order confirming
the sale, or up to the date of delivery of the conveyance to the
purchaser, to redeem his land. By statute of the following year,
1898, ch. 35, sec. 15, said sec. 152 was amended to give the owner
1 year from the date of the said order, or before a demand in writ-
ing by the purchaser for delivery of the conveyance. This was
again, in 1906, by ch. 32, sec. 156, changed to its present form,
and gives the owner 1 year from the date of sale simply.

When the collector sells land for delinquent taxes he is re
quired to do the following, among other things:—(1) Give 4
certificate of sale to the purchaser inler alia stating that a deed
will be given to him on his demand at any time after the expiration
of 1 year from the date of sale if the land be not in the meantime
redeemed; (2) Give notice to the person assessed and to the
registrar of titles that the land has been sold for taxes; and (3)
Give 3 months’ notice to any persons, who, at the time of the
same, appear on the records of the Land Registry Office as owners
or holders of any registered charge of the collector’s intention to
execute the deed. .

The facts are not in dispute. It is not denied that the notice
of sale was duly given, or that an offer to redeem was not made
within the year. The question for decision hinges upon this—
that 3 months’ notice above referred to was given before the per-
iod for redemption expired. That period expired on July 20, and
the notice expired on the 27th of the same month. In these cir-
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cumstances the owner claimed the right to redeem up to the said
July 27.

Mr. Reid’s two propositions of law were:—(a) that the right
to redeem exists until the expiration of the notice; and (b) that it
exists until the purchaser has demanded his deed.

The cases upon which he relies do not help him. When the
land was sold, there being no question of the legality of the sale,
the plaintifi’s only right was the right to redeem. That right
could, as I read what appears to me to be the plain and literal
meaning of the statute, be exercised only within the year. When
the year expired without tender of the redemption money, he
ceased to have any rights at all in the premises: McConnell v.
Beatty, [1908] A.C. 82. The 3 months’ notice of intention to
execute the deed may have been intended to give him an oppor-
tunity of shewing cause why it should not be executed at all, be-
cause of illegality or informality leading up to the sale or after
the sale itself; or absence of, or informality in the statutory notice
of the sale. There is no ambiguity about the language of the Act
fixing the period of redemption, and no conjecture as to the object
of the notice of intention to execute the deed can be indulged in
to amplify or extend it. To give effect to Mr. Reid’s argument
would be to change the law back to approximately what it was
before the said amendments. I would dismiss the appeal.

MagTiN, J.A.:—In my opinion the appeal should be dismissed,
substantially for the reasons given by the Judge below.

GaLLiHer, J.A.:—I agree in the judgment of the Chief Justice
for the reasons given.

McPuiLuipes, J.A.:—I concur in the judgment of my brother
Martin. See Montreal Street Ry. Co. v. Normandin, [1917] A.C.

170, at 174-8, 33 D.L.R. 195, 198, as to whether provisions in
statutes are directory or imperative; also see McConnell v. Beatty,
[1908] A.C. 82, referred to by Clement, J. Appeal dismissed.

GRAY-CAMPBELL, Ltd. v. REIMER.

Alberta Supreme Court, ,‘Vppelluk Division, Harvey, C.J., Stuart, Beck and
alsh, JJ. May 22, 1917.

L Guaranty (§ IT—12)—DiscHARGE—IMPAIRMENT OF S8ECURITY—FAILURE
T0 REGISTER.
A failure to register a lien note, in consequence whereof a third person
has acquired a good title to the property covered thereby, will discharge
a guarantor from liability thereon,
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2. PriNcipAL AND AGENT (§ II1—33)—Dury TO FILL IN BLANKS—REGIS TRA.

Th,;":l':ty of an agent under the agency contraet, to fill in blanks “t,
permit of proper registration,” refers to the body of the instrument and
not to the affidavit.

ApPEAL by defendant from the judgment of Lees, Dist. J. iy
favour of plaintiff, in an action against the guarantor of u liey
note. Reversed.

K. C. MacKenzie, for appellant.

H. H. Parlee, K.C., for respondent.

The judgment of the Court was delivered by :—

Wawsu, J:—The defendant Drysdale who appeals is sucd as
the guarantor of what is described as a lien note made by the
defendant Reimer to the plaintiff. Drysdale was the plaintifi's
agent at Camrose, and as such he sold to Reimer a wagon for the
purchase price of which the note in question was given and which
reserves to the plaintiff the title, ownership and right to posscssion
of the wagon until payment in full of the note. Under his con-
tract of agency he agreed to guarantee and to endorse all custom-
ers’ notes,and he accordingly by endorsement upon it guaranteed
payment of this one. He seut it at once to the plaintifi’s office
in Moose Jaw, being the proper office in that behalf. The plain-
tiff neglected to register the note as required by the ordinance,
and Reimer afterwards sold the wagon to a purchaser in good
faith, who by reason of the non-registration of the note was en-
titled to hold it as against the plaintiff. Drysdale’s defence is
that the plaintiff’s laches in this respect resulting as it did in the
loss of the property in the wagon releases him from liability under
this guarantee, its value according to the evidence being greater
than the amount now owing upon the note. Lees, J., who tried the
action, held that the appellant could not take advantage of the
plaintifi’s failure to register the lien note as he contributed to that
failure by omitting to fill up the blanks in the affidavit of bona
Jides upon it as was his duty under par. 3 of his agency contract.
It appears that the blanks in the note itself were properly filled up
by the defendant before it was signed by Reimer but that he leit
unfilled all of the blanks in the affidavit of bona fides.

Dealing in the first place with this question I think that the
Judge erred in the view that he took of it,and I so think for two
reasons. In the first place, I do not read the paragraph of the
agency contract to which he refers as imposing upon the defendant
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the duty of filling up these blanks. By it he agreed “to take all
note settlements upon the company’s note form only (filling in
all blanks completely so as to show catalogue and job numbers
ete. to permit of proper registration.”) This refers in my opinion
to the body of the note and not to the affidavit. The words “to
permit of proper registration,” following as they do the words
“s0 as to show catalogue and job numbers etc.,” refer to the
description of the goods required under that section of the ordin-
ance which provides that “such writing shall contain such a de-
scription of the goods the subject of the bailment that the same
may be readily and easily known and distinguished.” But even
if the Judge was right in the view that he took of the defendant’s
duty in this respect 1 am at a loss to understand how his failure
contributed in any sense to the plaintifi’s default in the regis-
tration of the note. The only blanks in the affidavit are those
for the name, residence and description of the deponent at the
top of it and those in the jurat and obviously none of the former
could be filled in until it was known who was to make the affidavit
and none of the latter until the deponent actually made the affi-
davit. An affidavit made by the defendant himself as agent of
the plaintifi would have satisfied the ordinance which calls for
“an affidavit of the seller or bailor or his agent” but the contract
of agency not only does not in terms impose upon him the duty of
meeting it but on the contrary seems to contemplate that he shall
not do so, for pars. 2 and 3, which are the only paragraphs deal-
ing with the question, both provide that all notes or other securi-
ties taken by him shall immediately upon settlement being taken
be remitted by him to the plaintifi. That being so the affidavit
of course must have been made by someone other than the de-
fendant. The affidavit if not made by the defendant would of
necessity be made by someone else and presumably by someone
at the Moose Jaw office. How the defendant could have inserted
in it the name and the residence and the occupation of this de-
ponent and the date and place of swearing it 1 do not know,
neither can I understand how the plaintiff could simply because
these blanks were not so filled up have been led into the neglect
which resulted in the loss of its property in the wagon.

What the defendant guaranteed was the payment by Reimer
of a sum of money which he agreed to pay to the plaintiff as the
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purchase price of a wagon which by the terms of the contract
under which this liability arose was to remain the property of the
plaintiff until paid for and which it had the right to take posses-
sion of and sell if Reimer made default in his payments. 1 think
that this was a security for the liability which the appellant under-
took which he had a right to the benefit of, and as through the
plaintiff’s neglect to preserve it by registration, as was its duty,
it cannot now be made available to him, he is thereby discharged
from his liability. I have read the judgment of Gregory, J., in
the Northern Crown Bank v Walker (1917), 2 W.W.R. 573, cited
by Mr. Parlee, but I am quite unable to see how it or any of the
cases cited in it help him at all. It is clear that the guarantors
in that case were endeavouring to escape liability because of the
plaintiff’s failure “to effectively secure additional security which
of his own motion he attempted to secure and which was not in
the contemplation of either party when the guarantee was given.”
That is not this case at all, for here the security which the plaintiff
lost by its neglect was one which was existing when the defendant
went under this guarantee, for it was created by the very docu-
ment under which the liability arose. Most of the authorities
to which Gregory, J., refers are, in my opinion, from his state-
ment of them, in favor of the view which I have expressed as to
the effect of the plaintiff’s neglect upon the defendant’s liability.

It was suggested in argument that the defendant having this
note in his possession and being an agent who could properly
make the affidavit had it within his power to register it and it is
therefore as much through his fault as that of the plaintifi that
the property in this wagon passed to its bond fide purchaser. Qua
guarantor he had no right to make the affidavit or register the
note. Any right that he had in this respect was qua agent. 1
think in view of what I have said as to the duty that the plaintiff
was under and the lack of legal obligation there was upon the de-
fendant to register this note it cannot be that simply because
the defendant if he had thought of it might have done =0 the
plaintiff is thereby relieved from the consequences of its failure
to do not only what it might but what it should have done.

I would allow the appeal with costs and dismiss the action
as against the defendant Drysdale with costs.

Appeal allowed.
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HEWSON v. BLACK.

Scotia Supreme Court, Longley and Drysdale, JJ., Rilchie, E.J., and
e . p;;arru undChqulm JJ. A,'ch 10, 1917.

WiLLs (i 11T G—140)—TrusT—CoNTINGENT—GI1FT—PERPETUITIES.
bequest of a fund in trust for a daughter for life, and thenceforth
in trust for “the child or children who being a son or sons attain the

age nf 2| years, or being a daughter or daughters attain the age of 25

years,” is a contingent gift, and void for as to the d
under the rule against perpetuities.
[Hewson v. Black, 33 D.L.R. 317, affirmed.)

ArreaL from the judgment of Graham, C.J., 33 D.L.R. 317,
in an action begun by originating summons for the construction
of a will holding that the trusts expressed in said will were void
for remoteness. Affirmed.

L. A. Lovett, K.C., and G. H. Sterne, for appellants.

F. L. Milner, K.C., for respondent.

Rirenie, EJ.:—I am in entire accord with the judgment
appealed from, and, therefore, would dismiss the appeal. I
would make the plaintiff’s costs of the appeal payable out of the
estate.

Harus, J.:—1 agree in the result with Chisholm, J.

If we could follow the cases of Browne v. Browne, 3 Sm. & G.
568 (65 E.R. 783), and Riley v. Garnett, 3 De G. & Sm. 629,
(64 E.R. 636), we might decide this case in favour of the vesting
of the property subject to be divested in case the children died
being boys under 21 or being girls under 25, but the former of
these cases is, I think, practically overruled; and the latter, if not
overruled, at least turned on the fact that there the property in
question was real estate, and the rule of construction adopted
depended upon the law as to contingent remainders and partly
upon the principle that as to real estate the Courts are always
unwilling to hold the fee to be in abeyance. None of these con-
siderations apply here and Lord Selborne, L.C., in Pearks v.
Moseley, LR. 5 App. Cas. 714, 722, says they have never been
applied to gifts of personal estate.

The rule in Edwards v. Hammond, 1 B. & P., N.R. note 324
(127 ... 488), is that if real estate be devised to A. “if”’ or “when”
he shall attain a given age with a limitation over in the event of
his dying under that age, the attainment of that age is held to be
a condition subsequent and not precedent and A. takes an im-
mediate vested estate subject to be divested upon his death under
the specified age. In a note to this case in Hawkins’ on Wills,

Ritehie, E.J.
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2nd ed., p. 289, the author quotes Mr. Hawkins'notes to his ook =
made for the purpose of a second edition which unfortunatcly
was never published. This is the note:—
It has been much disputed whether the rule in Edwards v. Havoni
can be applied, where the attainment of the given age is made part o th
description of the devisee; as if the devise be to all and every the chilirey
of A. who shall attain twenty-one, or to such children of A. as shall w11y
twenty-one with a gift over in default of children attaining that age. No.
withstanding Browne v. Browne, 3 Sm. & G. 568, the weight of authont
appears to be against the extension of the rule to such cases: Fosting
Allen, 12 M. & W. 279; Bull v. Pritchard, 5 Hare 567; and the leading cux
of Duffield v. Duffield, 1 Dow. & CL 268. In Duffield v. Duffield, 1 Dow &
Cl. 314, Best, C.J., said: *‘It is impossible to say that the words o this ;
will do not import conditions precedent to the vesting these estates. Ti in ¢
estates are not given to any particular children by name, but to such ¢hildrey thiy
as shall attain the age of twenty-one years; until they have attained tha 1o
age no one completely answers the deseription which the testator has given 4
of those who are to be devisees under his will; and, therefore, there is no jora
in whom the estates can vest.” wol
The author of the second edition, after quoting the forcgoing ‘wl
note, adds:—
The cases referred to by Mr. Hawkins and the subsequent cisos of
Holmes v. Prescott, 33 L.J. Ch. 264; Rhodes v. Whilehead, 2 Dr. & S 532 .
Price v. Hall, L.R. 5 Eq. 399; Paiching v. Barnett, 28 W.R. 886; anl I a
Eddel's Trusts, L.R. 11 Eq. 559, appear to have overruled Browne v. I
and also Riley v. Garnett, 3 DeG. & Sm. 629. wit
An examination of these cases confirms the statement of the
author.
There is, I think, no doubt that a gift to the children who <hall
attain the age of 21 is primd facie contingent. The sole question
is whether the context qualifies the words of contingency and <hows
that the children were intended to take vested estates subject to
be divested. I cannot find anything in this case to take it out of
the general rule.
The cases cited by Mr. Lovett, K.C., in his able argument i
support of the appeal are I think all distinguishable. They were
cases where the context qualified the words of contingeney. |
take one of his authorities only to indicate what I mean. Tie
case of Turney v. Turney, [1899] 2 Ch. 739, at first looks like this
case but it is clearly distinguishable. There the will spoke of the
children as having shares. Lindley, M.R., says at p. 745:
But what to my mind removes the difficulty of holding these to b
vested interests is this—that the testator treats the children of his son
having “shares” although they may die before attaining twenty-five. The
words are, “In the event of the death of either or all the children of my
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to hishook | son James Neave before attaining twenty-five, then upon trust to pay the
fortunately ‘ ghare of the child or children so dying to my son Horace.” He treats the
’ children of James who may die under twenty-five as having “‘shares” which
e Mammond he bequeaths.

‘.lm"l oi the B Now, if we turn to the clause in the will of Dr. Hewson we
the children find the words of the gift to the children are quite different. They
o shall atai are to “take the share to which his, her, or their parent would

‘"fux:m,w,”, have been entitled if said parent had lived and attained the said

s Festing « E required age.”

! The last words of this clause seem to me to be entirely in-
e ot consistent with a vesting in the first instance. The testator,
wtates. Tl in effect, says just the opposite. He refers to the shares as some-
such childre: thing which the parent was only entitled to upon attaining the
attained that

tor has wven
@18 no pers

+leading euse
dd, 1 Dow &

required age.

And in the Turney case Lindley, M.R., points out that the
word was “when,” not “who’ and he says, “If the word had been
e forcgong | ‘who' there might have been more difficulty.” And again, he
calls attention to the fact that the will provided that the children
hORY; cAues. & were to get the “interest on their respective portions’ and he
r,;:i Ni'”‘l v B said, “I attach great importance to that phrase.”

'y, Brovst, B If one reads the Turney case carefully he must be impressed
with the idea that it turned on these words and phrases which
nent of th : the Court considered as taking it out of the general rule.

' ‘ There being nothing to show a contrary intention, I think
m who shall - 8 the general rule must prevail and the appeal must be dismissed.
sle question I think the costs of both sides should be paid out of the estate.

y and <how Cmsnows, J.:—This is an appeal from the decision of His

Lordship the Chief Justice, 33 D.L.R. 317, in proceedings begun
by originating summons for the construction of that portion of
the will of Charles W. Hewson, which deals with the residue of
"’“‘""“"" B his estate. The testator was married twice; and of the marriage
) They were with the first wife he left one child, Florence R. Chapman, a
RgOTCY- ! married woman, who has an only child, Madeline Chapman, of
mean. The 8 about 12 years of age. The second wife survived the testator,
oks like this and there is no issue of the second marriage. The testator's will
‘l_‘"l_‘" of the is dated April 13, 1914, and he made a codicil thereto, dated
45— | January 8, 1915. He died on August 2, 1916, and the will and
""[”'“':’;l . codicil were proved in common form on August 24, 1916.

aty-five. The The widow of the testator instituted these proceedings and
hildren of my asked to have it declared that the limitation in the clause of the
will dealing with the residue, following the gift for life to Florence

8 slllljw‘( to
ke it out of

Chisholm, J.
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R. Chapman, is void for remoteness. The Chief Justice decided |
that the limitation is void, and has made a declaration to that | rate
effect. From that decision and the decree thereon, the suid
Florence R. Chapman and Madeline Chapman are asserting this § in ¢
appeal. The said clause in the will is as follows:— A

And I further direct my said trustee or trustees to stand possesscd of ) it it
my said trust money or the stock, funds and securities whereon the sume
shall be invested as aforesaid (which money, stock, funds and securitics are
hereinafter referred to under the denomination of “the trust funds”) upon
trust during the lifetime of my daughter Fl R. Chay to pay two-
thirds of the annual i heref! to my daughter F ¢ R. Chapiman

during the term of her natural life for her separate use (said amount to he
paid yearly) and to retain the other or remaining third part of said income, des
invest the same in good securities and pay the same and all accumulations
thereof and all lated i t th to my ddaughter Madcline

Chapman when she shall attain the age of 25 years; provided, however, that
my said trustee or trustees are to pay thereout yearly to the said Mudeline
Chapman after she shall attain the age of 15 years, the sum of $1,000, and
immediately after the death of my said daughter, Florence R. Chapman,
as to as well the capital of the said trust fund as the income thereof to necrue
due, thenceforth in trust for the child if only one or the children if morc than
one of my said daughter, F R. Chay who either before or uiter
her death shall, being a son or sous, attain the age of 21 years or being u
daughter or daughters attain the age of 25 years, provided always that the
child or children of any deceased child or children of the said Florenee R
Chapman is or are to take the share to which his, her or their parent would
have been entitled if said parent had lived and attained the said required
age, and if there shall not be any child of my said daughter who being « son
shall attain the age of 21 years, or being a daughter shall attain the age of
25 years, or any child or children of the said Florence R. Chapman, then
in trust for such other persons who at the death of my said daughter, Florence
R. Chapman, shall be of my blood and of kin to me, and who under the
statutes for the distribution of the personal estate and effeets of intestates
would be entitled to my personal estate if 1 were to die immediately after
the death of the said Florence R. Chapman, intestate, except the heirs of
Jane Gay and of the late William Hewson, who are not to share in said funds.

And the codicil contained the following clause:—

1 hereby direct that the said sum of 31,000 hereinbefore directed to be
paid by my trustees to the said Madeline Chapman, annually, is to be pail
or withheld in whole or in part in the discretion of my said trustees who
are hereby required to use their best judgment in making any payments.
It being my intention that the said sum shall be used mainly for the main-
tenance and education of the said Madeline Chapman.

I also direct that my said trustees continue the said yearly payment
until said Madeline Chapman attains the age of 25 years, providing, how-
ever, that they may withhold such payments or any part thereof should they
deem it advisable.

It may be convenient in this place to mention a few facts,
which an analysis of the will and codicil discloses, and to keep

them in mind when the cases cited by counsel are considered.
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1. The subject matter of the gift is the residue, and it is sepa-
rated from the rest of the estate and vested in trustees. This
circumstance has in some cases been regarded as an assistance
in construing a will.

2. The gift is a gift of personalty, as to which class of gifts,
it is said in Jarman on Wills (6th ed.) p. 1397:—

The same general principles which regulate the vesting of devises of real
estate apply to a considerable extent to gifts of personalty. Whatever differ-
ence exists between them has arisen from the application to the latter of
certain doctrines borrowed from the civil law.

3. The attainment of the particular ages is introduced into the
description of character of the objects of the gifts; the gift and
the direction as to payment are not expressed in distinct clauses.

4. There is no direction to pay the whole of the interest to the
legatees. The cases, therefore, where the gift of the whole interim
interest to and for the benefit of the legatee has been held to vest
the principal, have no application. There is a direction that the
interest shall accumulate.

5. The trustees are given a discretion to apply $1,000 from
the income towards the maintenance and education of Madeline,
the daughter of Florence R. Chapman, after she attains the age
of 15 years and until she attains the age of 25 years. If the
testator had intended the gift to be a vested gift, there would be
no need of directing maintenance out of her own money. The
direction as to maintenance, however, does not according to the
authorities assist in showing that there is a vesting.

6. There is mention of “the share” which the parent of any
deceased child of Florence R. Chapman would be entitled to, if
such parent had lived and attained the prescribed age.

7. There is a gift over in the event of failure of legatees of the
described class.

The question to be determined is whether the gift to the child
or children of Florence R. Chapman is a vested or contingent
interest, and to determine that question it becomes necessary to
consider whether the attainment of the ages mentioned is a
condition precedent to any vesting. It has been mentioned by
counsel, and it is well established by authority, that the will
must in the first place be construed to determine whether there
is a vesting, regardless of the existence of the rule against per-
petuities; and then, if the gift is found to be contingent, we must
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see whether or not it comes within the rule. In Pearks v. Mol the |
(1880), 5 App. Cas. 714, the Lord Chancellor laid down the rule | “For
that in ascertaining whether a bequest falls within the rule againg | 88 the
remoteness, the words of the testator are first to be taken, and class
their meaning determined ; and it is then to be considered whetlier or 10
that meaning brings them within the operation of the rule. : ER.

In Gray on Perpetuities (3rd ed.), p. 497, the law is expressel | 1
in the following terms:— 1

The rule against perpetuities is not a rule of construction, but a pereny- 3 attain
tory command of law. It is not, like a rule of construetion, a test, more or to ve
less artificial, to determine intention. Its object is to defeat intention ¥ take.
Therefore, every provision in a will or settlement is to be construed us if more
the rule did not exist, and then to the provision so construed the rule is 1o he § betw
remorselessly applied. @ orm

See also Re Hume, [1912] 1 Ch. 693, to the same effect. A AN

The contention of Mr. Lovett, K.C., is that the gift vestedin | -
the child or children of Florence R. Chapman, with postponement e
of payment over until the required age is attained. That con- -
tention must be considered in the light of the cases in which o
limitations of like character have been discussed and decided.
1 shall take the line of cases upon Which the plaintiff relics in
their chronological order, and 1 shall afterwards take the cases
upon which the defendants rely.

esta
thei
dise

) edu

In Bull v. Pritchard (1826), 1 Russ. 213 (38 ER. 83, e 08 .0
rights of the partids in the leaseholds of the testator were decided, | the
the Master of the Rolls being of opinion that it would be pre- i

mature to decide on the right of the parties under the will in the o
freehold estates of the testator. The testator bequeathed per- of t
sonal property to his trustees upon trust to pay the income to his ad
daughter during her life and after her death to pay the principal b
unto all and every her children who should live to attain 23 years
of age, share and share alike, with benefit of survivorship in case gav
any of them died under that age; with limitations over, in case shot
there should be no such child or children, or being such, all of
them should die under 23 without lawful issue. The daughter
had a child who died in the daughter’s lifetime. The bequests
to the children and the subsequent limitations were held to be
too remote.

On the argument, it was urged that no distinction could he
made in favour of the child who was in existence at the testator's
death, nor of the children who might attain the age of 23 during
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the life of Mrs. Bull, the life tenant, or within 21 years afterwards.
“For,” said the counsel: “the bequest is a general one to a class;
the rule of law prevents it from operating in favour of the whole
class; and the Court cannot split it into bequests to individuals
or 10 some of that class; Leake v. Robinson, 2 Mer. 363, 388 (35
E.R.979). The gift fails in toto.”

Lord Gifford, M.R., observed, p. 218:—

1t is clear that those children alone of the daughter were to take who
attained the age of 23 years. The attainment of that age was necessary
to vest an interest in any of them; and all who attained that age were to
take. Consequently, the vesting of the interests might not take place till
more than 21 years after a life in being. The Court cannot distinguish
between the children born in the lifetime of the testator and those who were
or might be born afterwards; and, therefore, the limitations over are too
remote. . . . The attainment of the age of 23 is made a condition
precedent to the vesting of any interest in the children.

Vawdry v. Geddes (1830), 1 Russ. & My. 203 (39 E.R. 78), is
a case whose authority is questioned in the earlier edition of
Jarman on Wills. It has been followed in later cases. The facts
were these: The testatrix gave the interest of her residuary
estate to her four sisters during their lives and directed that on
their deaths, the interest of their respective shares should, at the
discretion of the executor, be applied to the maintenance and
education or accumulated for the benefit of the children of each
of them so dying, until such children should respectively attain
the age of 22 years, when they were to be entitled to their mother’s
share of the principal, with limitations over, in the event of the
death of any of them under that age. It was held that the children
of the sisters did not take a vested interest till they attained 22,
and all the gifts, subsequent to the life estates given to the sisters,
were void.

In Dodd v. Wake (1837), 8 Sim. 615 (59 E.R. 244), the testator
gave £30,000 unto and amongst the children of his daughter who
should be living at the time the eldest should live to attain the
age of 24 and the issue of such of them as might be then dead, to
be divided equally among them. At the testator's death the
daughter had three children, aged 13, 12 and 9. The Court held
that the testator intended only such of his daughter’s children
should take as should be living when the eldest for the time being
should attain 24, and consequently the bequest was too remote.

The case of Festing v. Allen (1843), 12 M. & W. 279 (152 E.R.
1204), is the next case.

N.S.
8.C.

HewsoN

v,
Brack.

Chisholm, J.
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Here the testator devised freehold estates to trustees, to the
use of his grand-daughter M.H.J. for life: “and from and after
her decease to the use of all and every the child or children of her
the said M.H.J: who shall attain the age of 21 years and to their
several and respective heirs, &e.”

He directed that his trustees should stand possessed thereof,
in trust, as to one moiety to permit A.J., the wife of his grandso
T.R.B.J., to receive the rents and profits during her life for the
maintenance and education of all and every child or children of
his said grandson T.R.B.J., lawfully begotten, who should attain
the age of 21 years, to hold as tenants in common and to their
several and respective heirs, &c. A similar limitation was made
as to the other moiety. The testator died in 1824 leaving him
surviving his grand-daughter, the said M.H.J., the said A.J., the
wife of T.R.B.J., who had four children and the said 8.1R., who
had seven children. M.H.J. married in 1825 and died in 1833
leaving three children who were infants at her death. Some of
the children of A.J., and S.R., attained the age of 21.  The Court
held that M.H.J. was a tenant for life, with a contingent remainder
in fee to such of her children as should attain 21; and as no child
had attained 21 when the particular estate determined by her
death, the remainder was necessarily divested and the children
took no interest in the estate divested. The limitations over also
divested by the same event and the estate vested in the heir at
law.

In Bull v. Pritchard (1847), 5 Hare 567 (67 E.R. 1036), the
disposition of the freehold estates of the testator whose will, as
to personal property, was construed in Bull v. Pritchard, | Russ.
213, was in question; and the limitation in remainder of the free-
hold property was held to be contingent as it had already been
held as to the personalty. Counsel again contended that the
decisions on the construction of limitations of personalty were
not applicable to cases of real estate. The Vice-Chancellor did
not give effect to that contention.

In Boreham v. Bignall (1850), 8 Hare 131 (68 E.R. 302), the
limitation was substantially the same as in the case at bar.

A gift was made of the residuary estate in trust for such child
or children of A. as being a son or sons or daughters should live
to attain the age of twenty-five years, or being a daughter or
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daughters should live to attain that age or marry, equally to be
divided between them if more than one, but if but one, then the
whole to that one, their, his or her heirs, &c., &e., provided that
if any of them should die under such age or time as aforesaid
Jeaving issue him or her surviving, such issue should take the
came share as his, her or their parents, attaining such age as
aforesaid would have done; with provision for applying income
to maintenance, &e.  This was held void for remoteness.

In Southern v. Wollaston (1852), 16 Beav. 166 (51 E.R. 740),
the bequest was to A for life with remainder to such of his children
as should live to attain the age of 25, equally, with an imperative
direction that the interest thereof, while the person presumptively
entitled should be under twenty-five, should be applied to his
maintenance and a discretionary power of advancement. Held
by Sir John Romilly, M.R., following Vawdry v. Geddes, and
Boreham v. Bignall, that the limitation in remainder was void
for remoteness.

In Picken v. Matthews (1878), 10 Ch. D. 264, 268, the limitation
was different from the limitations which were construed in the
cases already referred to.  The testator gave his real and personal
property upon trust for the children of his daughters who should
live to attain 25 years. At his death one of his daughters had a
child who had attained 25. It was held that the gift was not
void for remoteness, but was a valid gift to such of the children
living at the testator’s death as should attain 25.

In Pearks v. Moseley (1880), 5 App. Cas. 714, already mention-
ed, the testator gave a fund to his daughter and her husband for
life and after their deaths he directed the fund to be held in trust
for the children of the daughter who should attain 21 years and
the lawful issue of such of them as should die under that age,
leaving lawful issue, which issue should attain 21, &e., &e., such
issue to take only the share or shares which his, her or their parent
or parent respectively would have taken if living. The testator
gave a gimilar life interest to a son with exactly the same trusts
for his issue, and in default over. The bequest was held to be
void for remoteness.

It was decided that the bequest was to a class, and being to
a class, that parts of it could not be severed, so as to treat one
portion as good though the other was void.

13—36 p.L.R.
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In Re Edwards, Jones v. Jones, [1906] 1 Ch. 570, 577, a testatrix
gave all her real and personal estate to trustees in trust for Ler " vest
children who attained 21 or married, and if more than one in cqual tests
shares, with a gift over to other persons in the event of her death

“without leaving any children surviving me.” There was one that

child who survived the testatrix and died an infant. W The
Clause 3 of the will, upon which the question arose, wasas &= for |

follows:— proc
1 give all my property real and personal to my trustees in trust for my 4 of t}

children or child who being sons shall attain the age of 21 years or heing

daughters shall attain that age or marry, and if more than one in cqul

shares as tenants in common. g mon

The Court held that the child who survived the testatrix did
not take a vested interest; that the gift over in another clause of
the will did not take effect and that there was an intestacy.

This case is useful chiefly for the emphasis with which it is
laid down that the meaning of clear unambiguous words is not
to be cut down, unless the context shows an intention to the
contrary.

1 now pass to the consideration of the cases cited by M,
Lovett, K.C.: Re Edmondson’s Estate (1868), L.R. 5 Lq. 380;
Heasman v. Pearse (1871), L.R. 7 Ch. App. 275; Re Bevan's
Trusts (1887), 34 Ch. D. 716; Butler v. Butler (1896), 20 N.S.R.
450; and Re Turney, [1899] 2 Ch. 739.

Re Edmondson’s Estate, supra. Here the testatrix bequeathed
her residue, consisting wholly of personalty, upon trust, as toone-
fifth to pay the income to H. for life and at his death to pay the
share to the child or children of H., if more than one, equally;
and as to the other four-fifths, upon like trusts, for the benefit of
R, P, T., and A. In the event of the death of any one or more of
them H.,R.,P.T., and A. without leaving issue, she directed that
the share or shares of him, her or them so dying should be a trust
for the survivor or survivors of them.

Then she directed that none of the shares should be *so paid
to or vested interests in”’ any of the said children of H..R..P.T,
or A. until he, she or they attain the age of 25 respectively; and
that in the meantime it should be lawful for the trustees to pay
any part of the income from such shares respectively towards the
maintenance and education of such children respectively. Held
that the word “vested” should be construed as “indefeasible”
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and that the remainders to the children of H.,R.,P.,T., and A, N-S-
vested in such of such children as were alive at the death of the 8.C.
testator or were born afterwards. Rowhes

In Heasman v. Pearse (1871), L.R. 7 Ch. App. 275, it was held
that no limitation after an estate tail is void for remoteness. —
The testator directed his trustee, after the failure of limitations
for life and in tail, to sell his real estate and pay a share of the
proceeds to the children of certain named persons. At the close
of the will the testator added a proviso that if his real estate should
be sold under the limitations thereinbefore contained, and the
money should become payable to the issue of certain persons
named, and any of such issue should then be dead leaving lawful
issue, then the issue of such issue as should be dead should receive
the share which his or her parent would have been entitled to if
living.

The estate tail failed and the proceeds of the sale became
divisible. It was held that the provison at the end of the will
was not void for remoteness. There was no condition affixed to
the gift to the children, and at the determination of the estate
tail the legal and beneficial interests were ascertainable. I am
unable to see that this case assists in the determination of the
case at bar.

In Bevan's Trusts (1887), 34 Ch. D. 716, “Where,” says Mr.
Jarman, “the construction seems to have been influenced by a
desire to evade the doctrine of remoteness,” the testatrix gave all
her property to trustees upon trust, as to the interest of a sum of
£5,000 for her sister for life; and after the death of such sister the
interest to be paid to the testatrix’s daughter (she having first
attained 25); and “if the daughter married with the consent of the
executors and died ‘leaving children the interest to be appro-
priated for the maintenance and education of such children . .’
‘and the principal to be divided amongst them as they shall
severally attain the age of 25 years,’ after the death of the sister
and in the event of the daughter marrying without consent, or
marrying with consent, ‘and dying without leaving issue,’ then
over,”

The daughter survived the testatrix, attained 25, and in 1842
married with the necessary consent. The sister died in 1854,

and the daughter in 1886, having had two children who survived
her,
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It was held that the gift was not void for remoteness, and tle
fund vested in the children of the daughter living at her death,

The contention of the next of kin was that in the case of the
children the attainment of the age of 25 years was of the cssenee
of the gift; in other words, a condition precedent. The Coun
held, however, that upon the language of the will, the intention
of the testatrix was that the gift should vest in the children of
the daughter who were living at her death, but that the share of
the children should not be paid over until each of them attained
25 years,

In Butler v. Butler, 29 N.S.R. 145, one of the gifts was tog
person named, and the testator directed that the legatee might
dispose of it by will at twenty-one, but the corpus was not to be
paid over until he attained twenty-eight years. This wus held
to create an immediate vesting. The gift was not in the direction
to pay.

Re Turney, [1899) 2Ch. 739, which is the case, apparently, most
favourable to defendants, the gift was to trustees upon ftrust to
pay the income thereof to the testator’s daughter and her hushand
for their lives; then, both as to capital and income, in trust for
the children of the daughter when they should attain 25, but not
before, and if more than one, in equal shares, and in case there
should not be “any such child” the fund was to form part of the
residue. The income was to be applied meantime. It was held
that the grandchildren took immediate vested interests subject
to be divested,in case they did not attain twenty-five, and that
the trusts were not void for remoteness.

In Jarman on Wills (6th ed.), p. 1415, we find after a review
of most of the above and of some other cases the following sum-
mary i—

The following rules may be adduced from the foregoing authoritics:—

1. A bequest to a class consisting of persons who attain a cortain sg
or marry, ete., is contingent, and a gift of the intermediate income or o
maintenance will not give a vested interest to any person before attaining
that age or marrying, ete.

2. A bequest to an individual or a class of persons on attaining a certain
age or marrying, etc., accompanied by a gift of the intermediate income
or a trust to apoly the whole of it for maintenance, will generally have the
effect of conferring a vested interest. But, according to the latest decisions,
if the bequest is to a class or number of individuals, an aliquot share of the
i must be appropriated by the will to each legatee; it is not sufficient
to direct the whole i to be applied for maint asa
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3. On the question whether a trust to apply the income of the property,
or such part as the trustees think proper, for maintenance is equivalent to
a gift of the whole income for the purposes of the foregoing rule, the decisions
are conflicting.  Assuming that the answer is in the affirmative, it does not
follow that a mere discretionary power of maintenance has the same effect.

And Theobald on Wills (7th ed.), p. 582, dealing with gifts of
this kind, says:—

It is important to distinguish a gift to a contingent class and a gift to
a class upon a contingeney; thus, a gift to children who attain 21, or to such
children as attain 21, is a gift to a contingent class, and will only vest in
those who attain 21, though there may be a gift of interest or other circum-
stances, which in a gift to a class upon a contingency, as, for instance, at 21,
wight have the effect of vesting the bequest.

1 do not think the mention in the will of the “share” of a
deceased child assists in the slightest degree in determining the
construction of this will; nor does the gift over help, at all events,
in upholding the contention of the defendants. The language
of the limitation is clear; there is not, in my opinion, any doubt
about the intention of the testator; where the direction creating
the limitation is clear, and there is no direction in any other part
of the will showing a contrary intention, we must apply the words
in their natural sense. The gift is a gift to a contingent class,
and the testator has expressed a clear intention that the gift shall
vest only upon the attainment of the age mentioned in the will.
The attainment of that age is introduced into the deseription of
the objects of the gift, and the vesting is postponed until the
attainment of the age. I canmot find any circumstances in the
case to take it out of that category. The gift is remote and is
void under the rule against perpetuities.

I think, therefore, the appeal must be dismissed. As to costs
of the appeal, I assume that the parties are agreed that these costs
shall be borne by the estate.

LoxaLey and DryspaLg, JJ., concurred with Chisholm, J.

—_— Appeal dismissed.
Re DREWRY.

Alberta Supreme Court, Harvey, C.J., and Stuart, Beck and Walsh, JJ.
June 21, 1917.

Starvres (§ 1T D—125)—RETROACTIVENESS—MARRIED WOMEN'S RELIEF

_ Act—REPEAL—VESTED RIGHTS,

The repeal of see. 10 of the Married Women’s Relief Act (Alta. 1910,
2nd sess., ch, 18), which removes the qualifications as to the right to
relief, is of no retroactive effect as to rights adjudicated upon and vested
prior to the repeal.

Arrear, by way of reference from Scott, J., on an application
under the Alberta Married Women's Relief Act, resulting from

Longley, J.
Drysdale, J.

Statement,
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the decision of the Privy Council, 30 D.L.R. 581, [1916] 2 A(,
631, reversing 27 D.L.R. 716, 9 A.L.R. 363.

J. W. MacDonald, for applicant.

C. T. Jones, K.C., contra.

Harvey, CJ.:—The widow of the deceased has applicd for
relief under the Married Women’s Relief Act (ch. 18 of 1910,

The husband died in 1914, and an application was made by the
present applicant for relief. The application was successful in
our Courts, but on appeal to the Privy Council it was disiissed,
the report of the reasons being found in 30 D.L.R. 581, (1914
2 AC.631.

The reason the application was dismissed is that she ws hel|
to be excluded from the benefit of the Act by the provision of
sec. 10. The reason for the present application in the face of that
decision is that at the last session of the legislature sec. 10 wus re-
pealed.

The application was made to my brother Scott, when objection
was taken that by reason of the facts stated no right to relief
exists and this point was referred to this division for decision.
In my opinion the objection is well taken.

The Act provides that the widow of a man who dies having
made a will under which she receives less than she would hawe
received had he left no will may apply to the Court for relief.
Sec. 10, before itsrepeal, provided that any answer or defence that
would have been available to the husband in an action for alimony
would be an answer or defence to the application under the Act.

1 am of opinion that the effect of that section was equivalent
to an express qualification of the right to relief,in other words, the
the right to relief was given only to widows against whom the
defences mentioned in sec. 10 could not successfully he raised
The final decision against the applicant in the former application
establishes, therefore, that she was not one of the persons given
a right of relief by the Act.

The repeal of sec. 10 by removing the qualification extends
the right to cases to which previously it was not granted, but
there is nothing to suggest that its effect shall be retrospective
and the general rule of interpretation is against giving legislation
a retroactive effect. See Beal’s Cardinal Rules (2nd ed.), p. 413
el seq.
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By reason of the facts which have been adjudicated upon by
the Courts the persons named by the will as the beneficiaries of the
testator have become vested with certain rights. To declare that
the repeal of sec. 10 gave a right which did not previously exist,
the enforcement of which would destroy in part, at least, the
vested rights of the beneficiaries, would be to give an interpretation
which would seem to work an injustice to avoid which the rule of
construction against retroactivity has been laid down.

1 am of opinion, therefore, that the rights of the applicant are
to be determined by the law at the time of the death of her hus-
band and that these rights having already been determined against
her she cannot again be heard.

1 would, therefore, dismiss the application with costs.

StUART, J., concurred with Harvey, C.J.

Wawsh, J.:—My first opinion of the effect of the repeal of
sec. 10 was that the statute must upon this application be read
as if it had never contained that section. Further consideration
however has satisfied me that this is not the correct view.

In Surtees v. Ellison, 9 B. & C. 750, Lord Tenterden, C.J.,
said at p. 752:—

It has been long established that when an Act of Parliament is repealed it

must be considered (except as to transactions past and closed) as if it had
never existed.

Kay v. Goodwin, 6 Bing. 576, Tindal, C.J., said at 582:—

I tuke the effect of repealing a statute to be to obliterate it as completely
from the records of Parliament as if it had never been passed; and it must
be considered as a law that never existed except for the purpose of those

actions which were d, § d and luded whilst it was an
existing law.

These propositions, so far as I have been able to ascertain,
have never been questioned and the above quoted remarks of
Tindal, C.J., were referred to with approval by Lord Robson in
delivering the judgment of the Judicial Committee in the com-
paratively recent case of Lemm v. Mitchell, [1912] A.C. 400 at
406. The same result follows I think the repeal of a section of
statute. It is to be taken as if it had never been enacted though
it may still be looked at to give a proper interpretation to what
is left of the statute. See Attorney-General v. Lamplough, 3 Ex.
Div. 214, and particularly the remarks of Kelly, C.B., at p. 223,
of Bramwell, L.J., at p. 227, and of Brett, L.J., at p. 231. Sub-
sec. 48 of sec. 7 of the Interpretation Act however protects from

199
ALTA.
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DrewWRY.

Harvey, CJ.

Stuart, J.
Walsh, J.
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the repeal of an Act any right existing, aceruing, acerued or estab-
lished before the time when the repeal takes effect and provides
that in the absence of other provisions the repealed Act shall
stand good and be read and construed as unrepealed in so far s is
necessary to support, maintain or give effect to such right and the
enforcement thereof. Now, before the repeal of sec. 10 and be-
cause of that section it had been finally adjudged that the present
applicant was not entitled to relief under the Act. That decision
had vested in the beneficiaries under the testator’s will the right
to enjoy his benefactions absolutely free from any claim of his
widow under the Act. That I think is a right which is by the alove
mentioned sub-section saved from the repeal, and because of that
I am of the opinion that such repeal cannot avail the applicant

Without considering the broad question with any great care,
I think that Lemm v. Mitchell, supra, is a strong authority in
support of the view that the applicant’s claim is res judicata.

I agree that the application fails and that it must be dismis-
sed with costs.

Beck, J. (dissenting):—The Married Women's Relief Act
(ch. 18 of 1910, 2nd. Sess.), provides that:—

2. The widow of a man who dies leaving a will, by the terms of which his
said widow would, in the opinion of a Judge before whom the application is
made, receive less than if he had died intestate, may apply to the Supreme
Court for relief.

10. Any answer or defence that would have been available to the hushand
of the applicant in any suit for alimony shall equelly be available to his execu-
tors or administrators in any lication made under this Act.

12. No application shall be entertained under this Act after six months
from the death of the husband.

This was as the statute stood when Mrs. Drewry made ler
application, disposed of by Walsh, J., on December 16, 1915, and
January 6, 1916, and by the Appellate Division on March 24,
1916 (27 D.L.R. 716, 9 A.L.R. 363). The Judicial Committee
of the Privy Council on July 21, 1916, of course having regard to
the law as it stood when the case was disposed of in this Court,
reversed the decision of this Court. On April 10, 1916, scc. 12
was amended by adding the following words “except as to any
portion of the estate unadministered at the date of the applica-
tion.”

The effect of this amendment doubtless is that a widow may
apply after the expiration of 6 months from her husband's death,
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but in that case she will be limited to relief out of any unadminis-
tered part of the estate.

At the last session of the provincial legislature (1917) sec. 10
was struck out.

The effect, it seems to me, is in no way to affest the grounds
which an applicant must state as her grounds for relief but to take
away from the executors or administrators with the will annexed
a certain “answer or defence.” The applicant’s former applica-
tion was defeated solely by reason of this “answer or defence,”
which is no longer available. And because the amendment of
the Act by repealing sec. 10 does not change the grounds of relief,
which are required to be affirmative only, but only removed a
ground of defence, the applicant may, it seems to me, again apply
and have her remedy against the unadministered portion of the
estate.  Clearly, it seems to me that if the former proceedings
had not been taken at all and the present application had been
made, as it was, after the repeal of sec. 10 the application would
not be open to the answer or defence to which it would have been
open up to the date of the repeal of that section. That section,
it seems worth while to repeat, did not touch the grounds of the
application for relief but allowed, so long as it stood, a certain
defence being set up.  The consequence of a delayed application
is, in the plain words of sec. 12 as amended in 1916, only to re-
strict the applicant’s remedy to the unadministered portion of
the estate; and the express words of that amendment indicate
clearly that only in the administered portion of the estate was
it intended that the beneficiaries under the will should be deemed
to have “vested rights;” the unadministered portion being always
subject to the chance of the widow making a claim.

Then it is vigorously urged that the judgment in the former
proceedings constitutes an estoppel by record. In my opinion
this is not s0. That judgment undoubtedly is conclusive upon
the issue decided, namely, that at the date of the hearing such facts

existed as to constitute a defence or answer under sec. 10. That
is all,

The general question of estoppel by record is treated in 13
Hals., “Estoppel,” from which I take some general propositions.

460, But in all cases where the cause of action is really the same, and has
been determined on the merits and not on some ground (as the non-expiration
of the term of credit) which has ceased to operate when the second action is brought,
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the plea of res judicata would suceeed. . . . If there be matter subse.
quent which could not be brought beforg the Court at the time, the purty
is not estopped from raising it.

486. . . . A judgment may have passed in favor of the defendant o
dilatory grounds or on one only of many alternative defences; and circum-
stances may hav.c arisen entitling the plaintiffs to judgment, which were ot
in existence when the first action was brought.

In 23 Cye., tit “Judgments,” at p. 1290, it is said :—

The estoppel of a jud xtends only to the facts in issue o they
exisled at the time the judgment was rendered, and does not prevent a re-ex:ming-
tion of the same questions between the same persons, where in the interval the
facts have changed or new facts have occurred which may alter the legal
rights or relations of the litigants.

If the present were an action commenced by a statement of
claim it is obvious that a defence of estoppel would require to be
so drawn as to allege that the issue now in question was deter-
mined in favour of the plaintifi (Bullen & Leake, Pree. Pleading:,
tit, “Estoppel.” See Chisholm v. Morse, 11 U.C.C.P. 58); Dean
v. Gray, 22 U.C.C.P. 202). But that could not be established in
the present proceedings. The ultimate decision in the former
proceedings decided nothing as to the grounds of the plaintifi’s
case; but only that a defence, then, but not now, available was

proved. It seems to me quite untenable to say that a defence of
estoppel is open. Any argument in support of it seems fo get
back to a question of the retroactivity of the section repealing
sec. 10; on which I think I have sufficiently expressed my opinion.
I think the applicant is entitled to succeed and Scott, J., who
referred the matter for the opinion of the Appellate Division,
should be so advised. Application dismissed.

MAPLE LEAF MILLING Co. v. COLONIAL ASSURANCE Co.

Manitoba Court of Appeal, Howell, C.J.M., Perdue, Cameron and Haggar!,
JJ.A. June 5, 1917,
INSURANCE (§ VI A—240)—FALSE PROOF OF LOSS—WAIVER—PARTICIPATION
IN ADJUSTMENT.

A false t by the i 1 in his ory declaration as to
the loss, by which the actual loss is greatly exaggerated, vitistes the
claim under a condition to that effect in the policy; an appraisement
of loss, or an endeavour to arbitrate the claim by an adjuster for the
insurance company, does not operate as a waiver of, nor could he s
waive, the condition.

ArpeAL from the judgment of Macdonald, J., 22 D.L.R. 822,
in favour of plaintiff, in an action on a fire insurance policy.
Reversed.

W. L. McLaws, for appellant; E. Anderson, K.C., and R. D.
Guy, for respondent.
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Prroug, J.A.:—The defendant, an insurance company incor-
porated under the laws of the Province of Manitoba, issued the
policy in question insuring the goods of W. Denby in his store at
Burks Falls in the Province of Ontario, in the amount of $1,500.
I think the conditions indorsed on the policy form part of the
contract and are binding on both parties to it.

The insurance was placed on the goods by an agency in Tor-
onto and the policy was one of five issued by different companies,
the aggregate amount of the insurance being $6,000. The policy
sued upon was assigned to the plaintiffs, for the benefit of the
creditors of the insured, subsequently to the occurrence of the
fire.

Two defences are relied on: first, that the fire was of incen-
diary origin; secondly, that one of the conditions of the policy
required the insured to furnish an account of the loss with a
statutory declaration that the account was just and true, that
another condition provided that any fraud or false statement
in the statutory declaration should vitiate the claim; whereas
in fact the statement of loss in the declaration of the insured was
false in a material part.

The circumstances surrounding the origin of the fire are
suspicious, but I agree with the trial Judge that there is not
sufficient evidence to establish that the fire was of an incendiary
character.

In the proofs of loss furnished by the insured the value of
the goods completely destroyed, of which no remnants were
left, was placed at $2,000. The trial Judge finds that no such
quantity of goods was totally burnt up. My brother Cameron
has fully discussed the evidence on this point, and has given his
reasons for coming to the conclusion that the claim as to the
§2,000 item could not be supported. I fully agree with this
conclusion. But the trial Judge was of opinion that because
the defendant company was only liable for $1,500 on the policy
and as the loss was clearly much more than that amount, the
false claim for $2,000 did not matter. With great respect, I
caniot agree with that view. The amount of the loss proved
apart from this claim of $2,000 was $4,186.35. The total insur-
ance was $6,000, for one-quarter of which defendant was liable.
All the companies who had insured the goods would have to con-

CoLoNIAL
ASSURANCE
Co.

Perdue, J.A.
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tribute ratably to compensate the insured for the amount of
the loss. If the $2,000 were eliminated the defendant would,
when the question of contribution was worked out, be liable
for one-quarter of $4,186.35 instead of one-quarter of $6,000,
The false claim for $2,000 for goods of which no traces were
left, not only swelled the loss so that the defendant would he
liable to contribute more in order to reimburse the insured, but
was also aimed at increasing in a similar manner the amount to
be contributed by each of the other companies which had granted
insurance on the property. By the addition of the $2,000 claim
the whole loss was made just sufficient to exhaust the total amount
of the insurance on the property with a small sum over. 1 think
there was a false statement deliberately and purposely made,
and that a fraud was intended by the insured.

Under the fifteenth condition of the policy, “any fraud or
false statement in a statutory declaration in relation to any
of the above particulars (which would include a just and true
account of the loss) shall vitiate the claim.” In order to escape
the effect of this condition the plaintiff claims that it was waived,
first by an appraisement of the loss in which the defendant took
part, and, secondly, by an arbitration. There was no actual
appraisement. Grant, who represented the several insurance
companies, and Ross, who acted for the insured, together examined
the stock of goods after the fire, but disagreed over this item of
$2,000, Grant refusing to admit that any goods had been bhurnt
“out of sight.” The arbitration referred to took place hefore a
County Court Judge in Ontario. It was claimed by defendant,
and I think justly claimed, that there was no authority for this
arbitration and that it was irregular. The defendant took no
part in it. The trial Judge rejected the alleged award. The
defendant was in no way bound by it, and it could not operate
as a waiver.

Condition No. 20 of the policy provides that:—

No condition of the policy, either in whole or in part, shall be decmed to
have been waived by the company unless the waiver is clearly expressed in
writing signed by an agent of the company.

Grant, the defendant’s adjuster, had no authority to waive
any of the conditions of the policy, even if there had been evie
dence that he had done anything, which, apart from condition
No. 20, would operate as a waiver of any condition in the policy.
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See Logan v. Commercial Union Ins. Co., 13 Can. 8.C.R. 270,
977: Atlas Assurance Co. v. Brownell, 29 Can. 8.C.R. 537. Con-
dition No. 15 is a part of the contract of insurance between the
insured and the defendant. There was a false statement made by
the insured in his statutory declaration as to the loss by which the
actual loss was increased almost fifty per cent., namely, from
§4,186.35 to $6,186.35. The effect of this would be to increase
the amount to be contributed by defendant and other companies
which had insured the goods. This is not a case of a trivial
error or of a bond fide mistake, or one of simple overvaluation of
the goods bumnt. It is one in which a large claim was fraudu-
lently and deliberately introduced in respect of goods which, to
the knowledge of the insured, had no existence. This fraudulent
claim was stated by the insured in his declaration as to loss to
be justand true. I think that under Conditions Nos. 15 and 20 the
whole claim is vitiated. I would refer to Levy v. Baillie, 7 Bing.
349 (131 E.R. 135); Britton v. Royal Ins. Co., 4 F. & F. 905;
Harris v. Waterloo Mutual Fire Ins. Co., 10 O.R. 718; Claflin v.
Commonwealth Ins. Co., 110 U.S. 81, 95; Dolloff v. Phoenizx, 19
Atl. R. 396.

The appeal should be allowed and judgment entered for de-
fendant.

Howgwry, C.J.M., concurred with Perdue, J.A.

C'ameroN, J.A.:—This action was brought on a policy of fire
insurance issued May 22, 1912, by the defendant company in
favour of W. Denby, of the town of Burks Falls in the Province of
Ontario, upon merchandise therein described against loss or dam-
age by fire, not exceeding the sum of $1,500. The stock of mer-
chandise in question was damaged by fire August 17, 1912. The
plaintiff company sues as assignee from Denby under a written
assignment dated September 30, 1912. The action was tried by
Macdonald, J., who entered judgment for the plaintiff for the
full amount of the policy.

The policy in question is endorsed with what appear as the
“Statutory Conditions” prescribed by ch. 103, R.S.M. 1913.
Those statutory conditions, however, apply only to property in
this province (sec. 3). The trial Judge took them as attached
to the policy by virtue of the Ontario Insurance Act. They are,
however, unquestionably part of the policy upon which the
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MAN.  plaintiff brings this action, and form conditions which must whi
C. A be complied with by the insured in so far as they impose obliga- E BUC
Mapee  tions on him. : the
MllﬁAn;v Condition 13 provides that any person entitled to make a ] o
Co. claim under the policy is to observe the following conditions:— : ind
C v (a) He is forthwith after loss to give notice in writing to the compuny; i
A!g:f::::‘n (b) He is to deliver as soon after as practicable as particular an account of
Co. the loss as the nature of the case permits; 3 rat
—_— (¢) He is also to furnish therewith a statutory declaration declaring: (1) . the
Cameron, J.A. Plat the said account is just and true; (2) When and how the fire originaied, E to
80 far as the declarant knows or believes; (3) That the fire was not causcd by
his wilful act or neglect, procurement, means or contrivance; and (4) The
t of other i ; (5) All liens and encumbrances on the subject of 5 len
insurance; (6) The place where the property insured, if movable, was deposited E the
at the time of the fire. o
Condition 15 provides that any fraud or false statement in ".‘ ]r
Rt i ; su
a statutory declaration in relation to any of the above particulars It
shall vitiate the claim. lid
18
The stock of goods wasowned by Denby, who, on September 25, i
. . " 1]
1912, made a statutory declaration (ex. 3), stating therein that }
e
the property was damaged and destroyed by fire to the amount o5
of $6,186.35, as set out in the schedule attached, and that the ‘:
N = 2 )
total insurance on the same was $6,000, as set out in a schedule o
also attached. The first schedule referred to shewed:— 2 \
Loss by Aaonge.. ... oo oo suvmssnsnnasasomsrsonsens $2,501 00 - o
Goods estimated rendered valueless. ................. 700.00 of
Stock identified but totally destroyed in addition. . .. .. 595.35 1,205.35 b
$4,186.35 3 -
And goods destroyed and no remnants (estimated) ... .. 2,000.00 ] i str
-— —_ g de

$6,186.35
On this branch of the subject the trial Judge says:— B the
1 have no hesitation in holding that no such quantity of goods was totally

burned up. The evidence on this point is conflicting, but there is no doubt E: 8
that this estimate is entirely out of proportion to the actual loss (22 D.L.R. & or
825). & mi
He adds:— | th
Now, does the statement in the statutory declaration claiming goods U th
destroyed and no remnants to the value of $2,000 vitiate the claim? Iud the N
claim been for $6,000 I think it would, but it seems to me that the statement : W
must be material to the claim, and I eannot see how a claim for $1,500 on an : tw
ascertained loss of over $4,000 even if loss estimated at $6,000 can have % va
such an effect (p. 825). 1 W
&

His finding according to this would appear to be that the #

statement in the declaration of an estimated loss of $2,000 was be
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wholly disproportionate to that actually sustained, that it was
such a deliberate misstatement as would vitiate the claim had
the policy been for $6,000. But his previous quotation from the
case of Norton v. Royal Fire Ins. Co., 1 Times L.R. 460, would
indicate on the other hand that the claim for the $2,000 alleged
to be wholly destroyed was an “excessive and exaggerated claim”
rather than a claim “deliberately made . . . to obtain from
the company money he (the insured) has no right to.” 1 refer
to the decision in Norton v. Royal Ins. Co., later.

In dealing with the evidence, defendant’s counsel went at
length into that portion of it which was directed towards shewing
that the fire was of an incendiary origin. The Court was of the
opinion that this was not established, although the circumstances
surrounding the fire may have been such as to arouse suspicion.
It was, however, further urged that even if this were not estab-
lished, these circumstances ought to be taken into consideration
in determining the further point that the false statement in the
declaration was such as to vitiate the claim. But if the fire were
not of incendiary origin and if that issue is determined favourably
to the plaintiff, there seems no clear ground on which the circum-
stances, suspicious though they may be, surrounding the origin of
the fire can be connected with the alleged fraudulent statement
of damage resulting therefrom.

The second and main point which defendant’s counsel pre-
sented was that it was impossible that goods were totally de-
stroyed by fire to the amount of $2,000 as claimed in the statutory
declaration.

According to Davidoviteh (plaintiff’s manager and son-in-law)
the stock-taking in June, 1912, shewed goods to the amount of
$11,446. Ross, who was acting as adjuster for Davidovitch
or (Denby) and who came to Burks Falls after the fire, said there
must have been more than $9,000 worth of goods the day before
the fire. Grant, who acted as adjuster for the company, thought
there must have been more than $9,000 worth, and found $4,700
worth of stock after the fire, practically the same as Ross. The
two fixed $595 as the value of the debris. It was in estimating the
value of the goods destroyed that these appraisers failed to agree.
When an adjustment of the claim for goods totally destroyed was
brought up “Grant said $100 and Davidovitch said $2,000, Grant
said 810 on the groceries.”

CoLoNIAL
ASSURANCE
Co.

Cameron, J.A.
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The result was that no adjustment was reached. Ross stutes
that there was no way for him to arrive at any decision gs to tly
value of goods destroyed.

According to the application for insurance the fixture: aud
stock were valued at $11,000. The fixtures were not insured,

The contention that a false statement made in a statuior
declaration furnished a company in support of a claim under g
fire insurance policy is a matter of defence, which must be clearly
established. In North British Mercantile v. Tourville, 25 Cay,
S.C.R. 177, it was held by the Supreme Court that where :n in-
surance policy is to be forfeited if the claim is in any respect
fraudulent, it is not essential that the fraud should be direetly
proved; it is sufficient if a clear case is established by presumption,
or inference or by circumstantial evidence. The rule has heen
recently laid down by the Chief Justice of Ontario in Adams v,
Glen Falls Ins. Co., 37 O.L.R. 1 at 16, 31 D.L.R. 166 at 176:—

It is a very serious thing to find a man guilty of fraud and perjury; und,
to justify such a finding, the evidence ought, if not such as would warrant 4

conviction for fraud and perjury, to be at least clear and satisfactory and to
leave no room for any reasonable inference but that of guilt.

Citing Rice v. Provincial Ins. Co., 7 U.C.C.P. 548; Park v. Phoeniz
Ins. Co., 19 U.C.Q.B. 110; and Parsons v. Citizens Ins. Co., 43
U.C.Q.B. 261.

There are facts and circumstances in connection with the
claim of $2,000 for loss of goods wholly destroyed that compel
consideration. 1 have read and re-read the evidence of Davil-
ovitch on his examination-in-chief, and it strikes my mind as
80 indefinite and uncertain that, standing by itself, it would not
justify a verdict for the plaintiff for the $2,000 for goods alleged
to be wholly destroyed. It is of such a character that it arrests
attention. There is a complete lack of particulars such as in all
reason should be furnished to fix the company with liability. That
consideration weighs strongly in a case of this kind, demanding the
utmost good faith, where the information is necessarily in the sole
possession of the plaintiff. Then, when I take up the cross-
examination of the plaintiff (or rather of Davidovitch, his manager)
I find it most unsatisfactory. He adds to and varies the list
already given. He accounts for goods being consumed at the
time of the fire by saying they must have been there. As to the
claim for lace curtains, he thinks there must have been some
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bought from Finkelstein after last stock-taking and before fire.
If so, he says, they were bought for cash and wouldn’t show on
the books. “There must have been” lace curtains bought at
that time. As for children’s dresses, he doesn’t remember their
value. The last stock-taking showed 2,'; doz. while at the fire
there were ten or eleven or twelve dozen. The difference, accord-
ing to him, was made up of dresses that were made up by a woman
to whom material was given for that purpose. As for silk blouses
or waists all consumed he does not remember how many there
were or whether any were bought after last stock-taking. He
doesn't know whether any were bought after the stock-taking,
but he is sure there were some, though apparently only cotton
blouses were in the stock-taking. As for raincoats and cravanette
coats, while the last stock-taking showing $121 of the former and
£21 of the latter they were, he asserts, entirely consumed and not
a sign left and he doesn’t think he bought any after the stock-
taking. As for the ladies’skirts they were on the list at $141.05.
and were entirely consumed except perhaps one or two. It is at
this stage he says there was nearly $4,000 worth in all lost. He
further mentions for the first time that the groceries were entirely
burnt out, but qualifies this by saying that they were completely
damaged and had to be thrown out. The $817.72 worth he had
in June was a small amount. The amount at time of the fire was
larger, but how much larger he does not state. When asked how
it was that the amount of groceries at the time of the fire was
larger than in June he says,—“There was very likely an order
under way.”  And of these groceries, including canned goods, he
says they were not part of the debris, which was composed of only
dry goods and clothing.  When asked here what else was burned
out of sight he says he cannot remember the goods or the class of
goods. Cross-examined as to two ladies’ fur coats and a “ bishop's
coat,” he had at the last stock-taking he can’t remember whether
these were burned out of sight. The furs he speaks of as being
packed in boxes yet he didn’t remember seeing them afterwards,
only in small pieces. But all that were not in the debris were
bumt out of sight.  He wouldn’t be surprised if there were 2 or
3 robes burnt.  The biggest part of the furs was burnt. There
was underwear for winter and it “must have been down there,"”
that is where the fire was hottest.

Itis to be particularly noted that Davidovitch states that the
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most valuable goods were in the part of the building, the south.
west corner, where the fire was hottest and were those totally
consumed. Another significant fact is that all the invoices were
burned.

Another fact to be borne in mind is the short time the fire
lasted. The evidence on this point is naturally conflicting
Wilson, a C.P.R. baggageman, spoke to Davidovitch when the
latter was leaving his store, and heard the alarm not more tha
fifteen minutes after. After that the hose was in the door in te
minutes. He says the fire was over in half an hour. The by
Peck was in the store on the evening of August 17,to buy cigar
ettes. He went out with Ward, the boy who worked in the store,
They ran back when the alarm rung and the fire was out in tenor
fifteen minutes, he says. Gray, a clerk in Burks Falls went int
the store with Peck. It was not more than seven or eight minutes
before he heard the alarm and the fire was out in ten minutes,
Fowler, who has the building adjoining that in question, saw
Davidovitch that night about 11 o'clock, returned to his ow
building and heard the alarm 5 or 6 minutes after. He startel
to put blankets on his own windows and when he had one put oo
the fire was out. Dr, Partridge says it was ten or fifteen minutes
from the time he saw fire until the hose was playing on it. Warl,
the boy who worked in the store, was there five minutes hefore
the alarm and says the fire was out in half an hour. Kennedy,
the chief of the fire brigade, says the fire was out in fifteen minutes
after he heard the cry of fire. Gowling, a witness for the plaintiff
says the fire was out in 10 or 15 minutes after the firemen got to
the store. D. MecIntyre says the fire was pretty nearly out 20
minutes after the alarm. Davidovitch gives a wholly different
account, says it was 25 or 30 minutes before he got hack to the
store and that the fire was not out until 2 o’clock. I think we
must disregard his evidence. The evidence of the disinterested
witnesses points to the conclusion that the fire was of short dura-
tion. It was discovered in a few minutes after it started. The
alarm was promptly given and the hose was playing on it in a few
minutes thereafter, and 1 would say that Kennedy's evidence
that it was out in 15 minutes thereafter is approximately correct.

The stock-taking in June showed goods amounting to
$11,446.64, including $950 flour and feed in another building
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ng, the south. When Ross came he attempted to reach the value of the goods

those totally | just previously to the fire by going over the stock-taking of June,
invoices were | finding out the sales made since last stock-taking and examining

1 the bank-book. He found as a result that there must have been
time the fire | over $9,000 worth in the store at the time. This was also Grant’s
y conflicting conclusion. Ross arrived at $4,719.09 as what he found after the

teh when the ! fire, exclusive of $595, made up of goods remnants of which were
yot more tha | found in the debris. This made a difference of nearly $4,000 to
he door in ten : be accounted for. Davidovitch says, “that is what we were
wr. The by | figuring on, three thousand to four thousand dollars worth of
,to buy "imrl- goods at the time.” In endeavouring to account for the evident
 in the store, ; diserepancy, counsel for the plaintiff submits the following figures:
s out in tenor . Goods on hand, $5,314; flour and feed, $950; special summer sale,
‘alls went into §2,000; burnt out of sight, $2,000; fixtures, $250=$10,514.

eight minutes | 3 This leaves out of account the purchase alleged by Davidovitch
1 ten minutes, § 8 to have been made by him during the period between the stock-
question, sav ! taking in June and the fire. At one place he speaks of $500 of
Wd to his own goods that came in from Duncan & Mitchell, and it takes into

. He started § 38 account the $2,000 for goods burnt out of sight. Davidovitch
iad one put on ‘ gives vaguely the amount of the summer sale as $1,500 to $2,000.
ifteen minuts £ 8 Now the boy Ward states in his evidence that there might

gon it. Warl, have been small articles burnt out of sight, but not any coats or
ninutes before anything. He was in the store working for two weeks after the
ar.  Kennedy, fire. On cross-examination it is true he says he did not bother
fifteen minutes ] much about the matter, but the statement made by him no doubt
or the plaintf, J8 records his impression of the state of affairs at the time, and is
firemen got to 4‘{» entitled to weight.

nearly out 0 | Fowler, the merchant occupying the premises next to the
holly different 58 plaintifi’s to the south, was in the store the morning after the fire,
ot back tothe § says if there were any goods burnt out of sight, it would be a very
¢, I think we J8 small amount, because the ‘ire was burning such a short time.

e disinterested |5 Adamson, a fire adjuster, who was in the building a day or
of short dura- ¢ two after the fire examining it to report on it, says that he thought

started, The B there was scarcely anything burnt out of sight.

g on it in a few Grant, who had large experience in these matters, and made a
ady's evidence B8 detailed examination, was of the opinion that it was “utterly
nately correct. impossible” that goods to the extent of $2,000 worth were burnt
amounting 0 out of sight.

tther building. It is evident that goods of the various classes alleged to have
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been wholly consumed were such in themselves and in the manner
in which they were stored that they would, with few exceptions,
not burn quickly and would leave remnants when burned. T
evidence of Code, assistant fire chief of Winnipeg, of many years
experience, is to that effect. Soalsois that of Adamson. Grant's
opinion, as I have stated, is that it was impossible that $200
worth of goods could have been utterly destroyed. I must sy
that Grant’s evidence seems to me to ecarry convietion. Ros
makes no real contradiction of Grant’s statement on this point,

Attention was called to a comparison between some of the
figures in the stock-taking of June and the results of the examins.
tion of the debris as shown in ex. 10. 1 have gone through the
items as well as I could. I find furs in the stock-list, chil lren’s
dresses, $15.65; in the debris $13.65, although said to be com-
pletely destroyed. “Pants’ and suits, shown in the stock at s
large amount, were only found in the debris to the extent of $1.75,
And yet these are notoriously slow to burn, as can also he said
of furs of which they found no less than $107.50 worth repre-
sented in the debris. Davidovitch is cross-examined as to this
debris list, exhibit 10, which was prepared by Ross. He is asked
whether there are any more furs than those mentioned in the
debris list that he found evidence of and he replied, “1 don't
remember whether we found them or not. I know there wasa
lot more.” Later he is asked “Now what was the value of the
furs you had before the fire?” He replied, “I couldn't tell you,
because we don’t sell many fur goods in the summer time.”  And
then he asserts that he did buy some between the stock-taking
and the fire “but there were no other goods came in.”" At p. 122
he says he did not buy any furs. His cross-examination on the
various items contained in the debris list is halting and unsat-
isfactory throughout.

The total insurance on the goods in question, effected by the
insured, was $6,000, there being 4 other policies aggregating
$4,500 in addition to that issued by the defendant company.
The addition of the sum of $2,000 for goods wholly destroyed
brought the amount claimed to $6,186.35, as appears by the
plaintiff’s statement of loss.

There is evidence of the plaintifi’s indebtedness at the time
of the fire to the extent of $2,400 or $2,500, and also $6,000 or
$7,000 in addition.
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After reviewing as closely as possible the evidence on this
branch of the case, I cannot avoid the conclusion that the claim
for 2,000 worth of goods totally destroyed had no substantial
basis in faet. That is the finding of the trial Judge. But I
cannot agree that this claim was a mere exaggeration or excess
estimate. It was a claim for an amount, for the loss of goods
that were substantially non-existent and for which, if conceded,
the defendant company would in part be liable, and it was de-
liberately made. Such a false statement in the declaration must,
on the authorities referred to later, vitiate the whole claim under
condition 15 of the policy. That being the case, the fact that it
affected in this case a policy for $1,500 only, while there were
goods damaged of more than that value, cannot relieve the plain-
tiff from the penalty imposed by the conditions. The additional
claim of $2,000 was made in respect of total insurance for $6,000
of which the defendant company held one-fourth. The policies
were effected at the same time, continued in force, and all were
proportionately affected by the inclusion of the additional $2,000.
It seems to me we must regard the transaction as a whole of
which the policy of the defendant company formed a part.

It was urged that the company is not in a position to object
to the proofs of loss as these were waived. Reference was made
to an alleged arbitration held by the County Court Judge at
Parry Sound, Ont. But the company took no part in this pro-
ceeding which was not authorized by condition 16 of the policy
as the same is varied thereon. Another ground relied upon was
the appraisement or investigation made by Grant acting for the
company.  We were referred to Bunyon on Fire Insurance, 6th
ed., at p. 250, where it is stated that “the performance of this
condition, i.e., as to notice and proof of loss, may be waived by
the acts of the insurers or their agents: e.g. (1) if they retain
for a long time, without objection, proofs of loss; (2) f they
absolutely deny their liability for any loss, and refuse to pay, (3)
if they make an independent investigation.” This last pro-
position seems to me too broadly stated. In Washburn Halligan
v. Merchants Ins. Co., 81 N.W.R. 707 (one of the cases cited in
support of it) there was a denial of all liability by the secretary
of the company. In Larkin v. Glen Falls Ins. Co., 83 N.W.R.
409 (another of the cases cited), the company expressly recognized
its liability. Germania v. Ashby, 65 S.W.R. 611, also cited, was
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a case of denial of liability. It seems to me that it may luyve
been intended to read (3) with (2) in the above quotation. |
find this statement in Clement on Fire Insurance (1903), p. 257:—
An independent investigation by the ecompany on its own account before
receiving proof of loss is no evidence of waiver,
citing People’s Bank v. &tna Ins. Co., 74 Fed. 507. The facts
on the point in question and the reasoning adopted by the Court
are set out at p. 511. Surely an insurance company, knowing

. its loss, is not “obliged to wait and make no investigation or is

to limit itself to the information received in the proofs of loss,
It can do that which the interests of mankind always induce—
look out for yourself and protect your own interests.”

The above statement in Clement is borne out in 19 Cyc. 866,
note, where it is stated that “the fact that the company proceeds
to make an investigation on its own account as to the loss will
not waive proofs.”” Citing a number of cases, including People’s
Bank v. &tna Ins. Co., supra.

Fisher v. Crescent Ins. Co., 33 Fed. 544, 548, relied on by
counsel for the plaintiff, as a case where the agent of the company
had made an examination and had written a letter to the pluintif
denying the liability of the company and refusing to pay. This
was, therefore, clearly a case of a denial of all liability, which is
undoubtedly a waiver of the condition requiring proofs.

In the case before us Grant, acting for the company, made
an investigation as to the loss, but there was no denial of all
liability by the company or refusal to pay, to which our attention
was drawn or which I have been able to discover in the evidence.
If anything, the result of the investigation was to put the plaintiff
on his guard as to the claim for $2,000 for goods totally destroyed,
to which exception was taken. In spite of this warning he per-
sisted in including that claim in the amount set forth in his
statutory declaration. That there was nothing in the acts of
Grant inconsistent with an intention to require strict compliance
with the conditions appears from the subsequent conduct of the
plaintiff in furnishing the proofs.

All that Grant did was to state that he refused to admit the
claim to the extent of the $2,000 for goods wholly destroyed. A
partial denial of liability does not waive proofs, 19 Cyc. 87l
“In an endeavour to adjust the loss, if the agent of the company
denies all liability under the policy, it thereby renders proof of
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loss useless.” “But certainly the company in endeavouring to
make an adjustment, can deny its liability upon a portion of the
claims made against it, without waiving its right to insist upon
the terms of the poliey.” Milwaukee Mechanics Ins. Co. v.
Cornfield, 51 Pac. R. 567.

It was argued that inasmuch as the company was at the time
disputing the claim for $2,000 for goods wholly destroyed, there
could not be any fraudulent object in the plaintiff’s including
that amount in his declaration. But the plaintiff was plainly
seeking to secure payment of that amount and made his declara-
tion for that purpose. That the word “estimated” is used in
the declaration does not exonerate the plaintiff from culpability.
The word would seem to be designedly used, in the circumstances,
to avoid possible consequences. The attempt to induce the
company to pay the $2,000 is still plainly evident.

It has been held in the Canadian Courts that a false state-
ment in a statutory declaration of loss under a policy in reference
to part vitiates the whole. Cashman v. London & Liverpool Ins.
(0., 5 Allen (10 N.B.R.) 246; Harris v. Waterloo Mutual, 10 O.R.
718; Grenier v. Monarch Fire & Life Ins. Co., 3 C.L.J. 100.

In Claflin v. Commonwealth Ins. Co., 110 U.S, 81, it was held
that “false statements, wilfully made under oath, intended to
conceal the truth on these points, constituted an attempted fraud
by false swearing which was a breach of the conditions of the
policy, and constituted a bar to the recovery of the insurance,”
p. 97.

In Dolloff v. Phoeniz Ins. Co., 19 Atl. R. 396, it was held that
when the insured meets the demand for a detailed statement of
his loss on oath “with knowingly false statements of losses he did
not sustain, in addition to those he did sustain, he ought to lose
all standing in a Court of justice to any claim under that policy.”

“The Court will not undertake for him the offensive task of
separating his true from his false assertions. Fraud in any part
of his formal statement of losses taints the whole. Thus cor-
rupted, it should be wholly rejected, and the suitor left to repent
that he destroyed his actual claim by the poison of his false claim.”

“It is immaterial whether this fraud affects the whole or only
part of the claim.” Welford & Otter-Barry on Fire Insurance,
p. 260, citing Britton v. Royal Ins. Co., 4 F. & F. 905, and Cashman
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v. London & Liverpool Ins. Co. and Harris v. Waterloo M utual
Ins. Co., supra.

I notice that the decision in Norton v. Royal Fire & Life A,
Co., 1 Times L.R. 460, cited in the judgment of the trial Judge
and relied upon on the argument before us by counsel for the
plaintiff, was reversed on appeal. See Welford & Otter-Burry,
at p. 261, note.

In North British & Mercantile Ins. Co. v. Tourville, supra,
the Supreme Court reversed the decisions of the Courts below
finding that the charges of fraud had not been supported and
held, on a review of the evidence, that they were sufficiently
established. In the case before us I think that a wilfully false
statement was made by the plaintiff in his statutory declaration
on a material point and that he must fail in his action.

A ll])l‘al allowed.

WATERLOO MANUFACTURING Co. v. HOLLAND.

Saskatchewan Supreme Court, Newlands, Lamont, Elwood and McKay, JI
July 14, 1917,

MorrGaGe (§ VI H—130)—COMPENSATION TO MORTGAGEE FOR 1MPROVE-
MENTS,
A mortgagee is entitled to retain out of the proceeds of the worigige
sale, as part of the mortgage debt, any moneys rightfully expended m
connection with the mortgaged premises which has increased the slling
value.

ArreAL by defendant from a judgment in an action hrought
by the plaintiff for an accounting by the defendant of the pro-
ceeds of land sold by auction under mortgage sale proccedings
under the Land Titles Act.

H. E. Sampson, K.C., for appellant.

H. P. Newcombe, for respondent.

The judgment of the Court was delivered by

EvLwoon, J.:—The defendant claims to be entitled to retain
the sum of $552.50 paid by him for plowing part of the land sold
under the mortgage.

The directions for sale were granted on or about July ¢, 1915,
The sale took place on August 14, 1915. It is not just clear by
the evidence when the ploughing took place; some of the evidence
shews that it was the end of June, and other evidence shews that
it was commenced about July 12 or 15. The reason of the plough-
ing was that the land was very foul with weeds and it was necessary
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loo Mutual i {0 destroy the weeds in some way to prevent them from going to ~ SASK.
seed. 8.C.

& Life Ass Two questions are raised in this appeal: (1) As the sale pro- W, remioo
trial Judge ceedings were taken under the Land Titles Act, can the defendant x ;;\N‘u,:(o
sel for the _ retain the expenses he had been put to as part of the moneys due s

tter-Barry, E {o him under the mortgage? (2) Is the defendant in any event HOLLAND
entitled to retain the moneys or any part of the moneys? Elwood, J
ille, supra i So far as question 1 is concerned, it will be observed that the

urts below defendant is not commencing an action to retain these moneys,
ported and p but is resisting an action to recover these moneys from him.
sufficiently : The defendant having sold the land under the mortgage is a
ilfully |‘;.|.... trustee of the proceeds of the sale for the mortgagor and other
declaration encumbrancers, and, holding these proceeds as trustee, I am of
" the opinion that he is entitled to retain any moneys which may
| allowed. ; be due to him under the mortgage, including any moneys which
he may rightfully have expended in connection with the mortgaged
estate,

So far as question 2 is concerned, a great deal of the argument
before us was devoted to a discussion of the position of a mort-

D.
MeKay, J1

OR IMPROVE- & 3
gagee I possession,

”cl-l;|h :'.xl uﬁ;; The rights of a mortgagee in possession to charge for moneys

pd the selling expended appear to me to be quite distinguishable from the case
of a mortgagee expending money on the mortgaged estate in order

on brought 1 to increase the selling value of the estate. The whole question is
of the pro- 2 gone into very exhaustively in the case of Shepard v. Jones, 21
procecdings z Ch. D. 469, and at p. 477, Jessel, M.R., is quoted as follows:—
It is a suit brought by the mortgagor for an account from the

mortgagee who has exercised his power of sale of the application of

the proceeds of that sale and a claim for the balance. If it should turn out

that the mortgagee has done something to the property at his own expense

Which inereased its salable value, I think it is plain on ordinary principles of

2 %0 retai " justice, that that increase should not go into the pocket of the mortgagor

el . 4 . .

. 0 without his paying the sum of money which caused the increase. It dis-
tinguishes it from the ordinary case of improvements. The increase may
bive been an increase which did not come under that denomination, but
which increased the selling-price. It seems to me that wherever there is a
case of that kind where the mortgagee can prove that the selling-price was
increased by reason of the outlay, then to the extent to which that selling-
price has been so inereased the mortgagor cannot get the benefit of it without

1e land sold

uly 9, 1915,
st clear ||_\‘

3 A TR

he evidence

shews that paying for the outlay. Of course the mortgagor could not be made to pay

more than the inerease; but to that extent it seems to me in ordinary justice
the mortgagee is entitled to say: “You shall not get that increased benefit
A8 necessary caused by my outlay without paying for that outlay.”

the plough-
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And at p. 482, Cotton, L.J., says:—

In a case of this sort, where there has been no alteration in the nature of
the property, which a mortgagee must not make, but merely an expenditur
primd facie increasing the salable value of the estate for the purpose for
which it was intended, it is, in my opinion, if it can be shewn that there has
been an increase in the salable value of the estate, an expenditure which the
mortgagee is entitled to have repaid to him as a reasonable expenditure. It

He
yes
His
the

is a matter which reasonably might be done for the purpose of improving the wit
actualstate of the property, not an alteration, but improving it for the purpose his
of earrying out the object of the mortgagee, namely, to realize it by u sale. -

Primd facie, the money expended would be an addition to the -
value of the property and would increase the selling price. There
is, however, no evidence to shew to what extent, if at all, the sl ! offi
ling price was in fact increased by this expenditure. ‘ ol

1 am of opinion, therefore, there should be a reference to the
Master to ascertain to what extent,if any, the selling-price of the

property was in fact increased by the ploughing which was done o
by the defendant. As it would appear that there was no request ‘
made at the trial for an inquiry into the question of whether or '(';

1

not the selling-price had been increased in consequence of the

ploughing, I am of opinion that the appellant should pay the ap)

costs of the trial and of this appeal. ¢ ;"“t
If the result of the reference is that the selling-price of the land : (::‘
was increased by the ploughing, the amount of such increase will 1 off

be deducted from the plaintifi’s judgment, in which event the
appellant will have also the costs of the reference. In the event
of the finding of the reference being that there was no increase in
the selling-price of the land on account of the ploughing, the

appellant will pay the costs of the reference.
Judgment accordingly.

DUNCAN v. CITY OF VANCOUVER. the

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, (Galliher
and McPhillips, JJ.A. June &, 1917.

Discovery (§ IV—31)—OFFICER OF CORPORATION—CITY SOLICITOR.
A city solicitor, the appointed head of the city’s legal department,
serving exclusively in that capacity, is examinable for discovery as an
“officer’” of the corporation.
ArpEaL by defendant from an order of Hunter, C'.J.B.C.
Affirmed by an equally divided Court.
McCrossan, for appellant; Duncan, for respondent.
Macoonatp, C.J.A.:—Mr. Jones, whom it is sought to ex-
amine for discovery, was the head of the city’s legal department.
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He was appointed city solicitor by resolution of the council at a
yearly salary, and was to give his services exclusively to the city.
His offices were at the City Hall, and his staff of assistants were
the city's employees.

The plaintiff alleges a collusive settlement made by the city
with his client whereby the plaintiff was prevented from getting
his costs of the legal proceedings which had been so compromised.

The affidavit making discovery of documents in this action
was made by Mr. Jones as city solicitor.

The question is, Is he examinable viva voce for discovery as an
officer of the corporation? 1t is a fair inference that he is the per-
son best able to make discovery and the only obstacle in the way
of his examination is his alleged privilege as a solicitor.

The case of Re Liberator Permanent Building Soc., 71 L.T.
406, is, in my opinion, precisely in point, and so infer-
entially is Carter's case; Re Great W. Forest d&c., Co. (1886), 31
Ch.D. 496, 54 L.T. 531. The only difference suggested by
appellant’s counsel between the case at bar and the Liberator
case, supra, is that in that case the solicitor agreed not to take
fees from members of the society, or if he did so, to hand them
over to the society, but that fact, I venture to think, in no way
affected the ratio decidendi of the case.

There is a suggestion by counsel for the appellant that the
solicitor might, under his contract with the city, be entitled to
fees earned in litigation between the city and others, but we know
this contract as set out in the resolution and as stated by himself.
It was to give his exclusive services to the city at a fixed salary of
$3,000 a year. In the Liberator case, as I understand the facts,
the solicitor was to do all the legal business of the society at a
fixed salary, but was not precluded from practising as a solicitor
in matters unconnected with the society; but had it even been
proved that the solicitor in this case might take certain fees re-
covered by the city in litigation, it would not in my opinion have
affected the case in the slightest. Those fees would merely be an
additional remuneration for his services—his whole time and his
independence as a solicitor were surrendered when he bound him-
self by accepting the office.

I think therefore the judgment appealed from is right, and ought
to be affirmed.
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MarTiN, J.A.:—Our rule 370 (1) was taken from and is the
same as Ontario rule 327 (2) as regards the point in question,
therefore we may turn to the best advantage to the decisions in
that province as a guide for its construction. In determining the
question as to whether or not the defendant’s solicitor is ay
“officer” it is important to start right, and we should do so by
bearing in mind what Moss, J.A., said in Morrison v. Grand

Trunk Ry. Co. (1902), 5 O.L.R. 38, at 42:—

In endeavouring to ascertain whether any named person does or docs not
come within the term “officer” as used in the rule, it is of course essential to
bear in mind its object and purpose.

And at p. 43:—

There appears no support from the language of rule 439 for placing o
corporation in a less advantageous position than an individual party. | think
that, as nearly as possible, the same sort of discovery is to be made on behalf
of a corporation as is proper to be made when an action is against an individual
and he is put under examination for discovery.

These are sound principles and I am not prepared to depart
from them because of definitions that have been placed upon the
word “officer” as used in other statutes of a different subject
matter with varying facts and elements. I am prepared to assume
that the solicitor here is employed exclusively by the defendant
corporation and devotes his whole time to its service and is paid
by a salary which is his sole source of income, nevertheless he is
not an officer within the meaning of the rule, because the sole
appropriation or retainer of his professional services by one person
whether a corporation or individual does not deprive him of his
professional character or status and transform him into something
else so long as he is acting in the discharge of those professional
duties. If a man of large property decides, for the better pro-
tection of his private interests, to retain, and does retain, the sole
services of a solicitor at,say, $300 per month, does that make the
solicitor anything else but his exclusive professional adviser!
Clearly not: the solicitor does not thereby become his scrvant,
or an “officer” of his household or business establishment, in the
true legal sense, or his overseer, factor, or agent, or anything else of
a different character, unless specially appointed thereto. And if
the same employer were to enter inte a partnership, and the
partnership were to continue the same retainer, and the partner-
ship later were changed into a limited liability company and
likewise continue the retainer, the legal position of the solicitor
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would also continue to be the same; just as it would be the same
if it began with a limited company and ended with a private
individual.

The case of the Liberator Permanment Benefit Building Soc.
(1804), 71 L.T. 406, was much relied on by the respondent, but
in the first place the question arose not on an application for dis-
covery, but on an application to make a solicitor liable to con-
tribute under the Winding-Up Act, and in the second place, the
facts and judgment when carefully read show that the deciding
factor was that the solicitor, Wright, had done other important
work beyond that of a legal character, as Collins, J., thus points

ty—
= Wright was acting in the capacity not only of a solicitor but much more
nearly in the capacity which he ultimately assumed in name as well as in
fact, that of financial manager.

Another instructive illustration of the elasticity of the term
“officer”” when used in a different connection is given in The Queen
v. Local Government Board (1874), L.R. 9 Q.B. 148, wherein the
Court of Appeal held that though a solicitor who was employed
by the trustees of the Parish of St. Mary, Islington, at an annual
salary was not an “officer under sec. 76 of the Metropolitan Poor
Act, 1867, if the ‘strict legal meaning’”’ of that expression were
to be adhered to, yet the Court felt justified in extending it to
cover his special case because “a reasonable interpretation is to
be given and the word ‘office’ must be understood in a greater
latitude than an office strictly legal.” And the Court went on to
say, p. 152:—

We are the more induced to put this construction on the Act, because we

think that to put the strict legal construction on the word “office” would
render the Act y, and give P ion to very few, if any, persons.
This we cannot believe to have been the object of the legislature.
There is furthermore the fact in the case at bar that it would be
futile to make the order because the defendant, his client, could
always claim its privilege of requiring him to refuse to answer.
See Corporation of Salford v. Lever (1890), 24 Q.B.D. 695, aliter
where it elects to put him forward to answer baving another
officer who could do so.

It follows that the appeal should be allowed.

Garumer, J.A.:—The question here is whether a solicitor
appointed and employed by the City of Vancouver at a fixed
salary, and who is to devote his whole time and attention to his
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duties as such, comes within the term “officer or servant” i
marginal rule 370c., sub-paragraph 1, of the rules of the Supreme
Court of British Columbia.

It seems to me there is no substantial distinction in principle
between this and the Liberator case, 71 L.T. 406.

In Morrison v. Grand Trunk R. Co., 5 O.L.R. 38, Moss, J.A,
says, at p. 43:—

There is always danger in even attempting to define a term which permits
of 8o many varying descriptions.

The question of what p are inable under the rule as officers of &
corporation must always become more or less a question of fact, and it may
generally be found more easy to say who is not an officer within the rule thay
to lay down any rule for general guidance.

Speaking generally, I would say that the officer of a corporation, who, if
the e was no action, would be looked upon as the proper officer to act and
speak on behalf of and to bind the corporation in the kind of transaction or
occurrence out of which the action arose, would primd facie be the proper
officer to be examined in the first instance.

Now if Mr. Jones is an officer of the corporation, and I think
under the circumstances of this case, and in view of the authority
I have cited the above words are peculiarly applicable as out of
his mouth only can the evidence be obtained.

I think the judgment below should stand.

McPuiLuips, J. A., concurred with Martin, J.A.

Appeal dismissed, the Court being equally divided.

CANADIAN NORTHERN R. Co. v. CITY OF WINNIPEG.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington,
Duff and Anglin, JJ. February 0, 1917,

Taxes ’l(u F—80)—EXEMPTION—RAILWAYS —LOCAL ASSESSMENTS.

exemption of mlwny propu:g' from all assessments and taxation
of every nature and kind, as provided by sec. 18 of the Railway Taxation
Act. 1900, ch. 57, is -ub;ect to the limitation of the amending Act, 1000,
h. 58 (RSM 1913 ch. 193, sec. 18),emwnerln«l‘:umcumlmr[mruuom
tol-_t.he real property ol rnh ay companies for local improvements, the
however, to special survey charges made under the

Special Survey Act (R.8.M. 1913, ch. 182).
[Can. North. R. Co. v. Winnipeg, 27 D.L.R. 369, 26 Man. L.R. 20,

affirmed.]

ArpeAL from a decision of the Court of Appeal for Manitobs,
27 D.L.R. 369, 26 Man. L.R. 292, reversing in part the judgment
at the trial in favour of the plaintiffs. Affirmed.

T. A. Hunt, K.C., for respondent and cross-appellant.

Frrzeatrick, C.J.:—This case must be governed by the last
statute, .., the Act to amend the Railway Taxation Act,
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servant” in [ 10 Edw. VIL, ch. 74. The first section of the Act declares that ~ CAN:
he Supreme 8 sec, 18 of ch. 166 of R.8.M. 1902, being the Railway Taxation Act,  8.C.
i is amended as thereby provided. Sec. 2 declares that the exemp- ¢, xapian
in principle tion granted to the appellant by the agreement of February 11, N?{"g:""
1901, is— v
Moss, J.A., the exemption specified in sec. 18 of the said Railway Taxation Act as existing Crry or
at the date of the passage of such last mentioned Act and is unaffected by any Winnieza.

amending Act or Acts passed concurrently therewith or subsequently thereto. i cJ
As stated by Richards, J.A.:—
8 officers of § ) If we are as hitherto to read the section as referring to the Act of 1900
et, and it may ! notwithstanding that ch. 166 of the R.8. of 1902 is mentioned then the res-
the rule than ; pondent is exempt. That this was what the legislature intended need not be
i doubted, but perhaps nothing but an amending statute can carry out the
ation, who, if ; intention. It does not seem to be a question of construction of the Act, the
er to aet and E words of which are not equivocal. The trouble is that the words of the Act are
Lransaction or reasonably clear, only they do not carry out the intention of the legislature.

be the proper Counsel admitted at the argument that the exemption granted
) : is in terms not that of the Act of 1900 but that “‘specified in sec.
and 1 ”".“k 18 of the said Railway Taxation Act” (i.c., ch. 166 of the R.S.M.
e authority g 1902). This would have been the Act by virtue of the Interpre-
le as out of B8 tation of Statutes Act, R.8.M. 1902, ch. 89, sec. 8 (b), even if ch.
! 166 had not been mentioned. But he said it is reasonably clear

that the Act of 1900 was meant which may be conceded.

It is argued that if the Revised Statutes had been intended
ly divided. the addition of the words ‘‘as existing at the date of the passage
of such last mentioned Act” would have been superfluous and
) meaningless and that the only conceivable purpose of their in-
wies, Idington, X sertion was to make clear the application of sec. 7 of the Act
e : Respecting the Revised Statutes. This apparently concedes
3 and taxation that without the addition of these words, sec. 7 of the Act Respect~
'IV:I:)\":“‘]‘};;; ing the Revised Statutes would not have had its application.
Wl corporations May not the purpose of their insertion have been precisely to
m:':;'ﬂ:’,‘:,:t prevent the application which sec. 7 would have had if they
had not been inserted. If the legislature had really intended sec.
18 of the R.S. of 1902, could it have expressed more clearly an
intention to prevent the operation of sec. 7 of the Act Respecting
the Revised Statutes than by the addition of the words “as
existing at the date of the passage of such last mentioned Act”
et (i.e., the Revised Statutes of 1902).

’ It seems a forced construction in any case this calling in aid
by the last sec. 7 of the Act Respecting the Revised Statutes. What that
ixation Act, Act says is that where the provisions of the repealed Act and the

which permits
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Revised Statutes are the same they shall be held to operate re.
trospectively as well as prospectively; this is a very simple pro-
vision and one that hardly seems capable of being invoked tg
prove that the repealed Act must be that referred to in sec. 2 of
the Act of 1910.

It is reasonably clear what the legislature said and also what
it intended; further that it did not say what it intended and that
without disregarding the words of the statutes it is difficult 1o
give effect to the intention.

Although a statute is to be construed according to the intent
of them that made it, if the language admits of no doubt or second-
ary meaning it is simply to be obeyed. As Lord Watson suid in
Salomon v. Salomon & Co., [1897] A.C. 22, at p. 38:—

In a Court of law or equity what a legislature intended to be done ornot

to be done can only be legitimately ascertained from that which it has chosen
to enact either in express words or by reasonable and necessary implication,

This appeal should be dismissed with costs.

Davies, J.:—This appeal involves the proper construction
of several Acts of the Legislature of Manitoba relating to the
taxation of railways in that province, and especially with respect
to the power of incorporated cities to collect frontage taxes for
local improvements on railway lands.

I agree with the judgment appealed from affirming that power
and right and negativing the right claimed by the respondents in
addition of levying on the railway lands and collecting what was
called a special survey tax.

The reasoning of Howell, C.J., concurred in by Perdue, Can-
eron and Haggart, JJ.A., commends itself to me as being sound
and reasonable.

In the session of the legislature of 1900 there was passed a
statute, ch. 57 of the statutes of that year, called the Railway
Taxation Aect, imposing upon railway companies owning or
operating any line or lines of railway within the province a tax
of 29, upon the gross earnings of such railway companics on its
lines within the province in the years 1900, 1901 and 1902, and
after that, a sum to be fixed by the Lieutenant-Governor in Coun-
cil not to exceed 39, of such gross earnings. The 18th section
of that statute declared railway companies coming within and
paying taxes under its provisions to be
free and pt from all t and taxation of every nature and kind
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operate re. within the Province of Manitoba by wh ver made or i d, except CAN.

simple pro- i such as are made and imposed under the provisions of this Act. S—C
At some period of the session it was found that the language -

of this exemption clause was too sweeping and went further than gg:::'.‘.’:‘
was intended and another statute, ch. 58, was passed concurrently ~ R. Co.

P . . v.
with that containing the exempting clause enacting that— Ciry or
the Railway Act passed at the present session of the Legislative Assembly WiNNPEG,
is hereby amended, by adding thereto the following section:— D.: f
difficult to 22. Nothing herein contained shall take away from any incorporated city S
any right or power which any incorporated city may now have of assessing
and levying on the real property of any railroad company fronting or abutting

invoked to
in sec. 2 of

d also what
ed and that

o the intent on any street or place, taxes for local improvement done, in, under or upon any
it or second- such street or place according to the frontage of such real property so fronting
tson said in b or abutting on such street or place or relieve any railway or telegraph company

owning or operating a telegraph line or lines in the province from the payment
of the taxes imposed in that behalf under the provisions of the Corporations
it has chosen T.ul‘ion A Sacan . 3 -
implication " The two Acts constituting in reality one were assented to by
the Lieutenant-Governor together and, in my judgment, should
be read together; otherwise the plain, obvious intent and purpose
of the legislature not to deprive cities of the right and power of
levying taxes for local improvements on railway companies as
well as on other owners of lands would be defeated. Read to-
gether they preserve this right and power unto these cities and
unless subsequent legislation has taken them away they should
pondents in be maintained. b
g what was In the following year, an agreement dated February 11, 1901,
was entered into between the Manitoba government and the
s, Cilib appellant company guaranteeing the payment of certain railway
bonds of the appellant by the Province of Manitoba in which
the company covenanted up to the maturity of the bonds so to
as passed 5 be guaranteed, to pay to the Government a sum not exceeding
he Railway two per cent. of its gross earnings from its lines in Manitoba
owning ¢ nmAl in mns.idcration of such payments it was agreed that
their properties, i and franchises shall be pt from such t
y as is provided for by section 18 of ch. 57 of the Statutes of Manitoba of 1900
)anies on its during the currency of the said bonds hereby agreed to be guaranteed.
d 1902, and Now, strictly speaking, no taxation was “provided for” in
10r in Coun- this sec, 18, but exemption from such taxation as they would be
18th section otherwise liable for. What was therefore the law at the end of the
within and session of 1900 when the above two mentioned statutes were
passed and on February 11, 1901, when this agreement was made?
ture and kind Can it be doubted that this sec. 18 of ch. 57 was to be read
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and construed as if the amending or declaratory contemporaneous
Act with the section named as sec. 22 had actually formed one
of its sub-sections?

In law, I think it did form one of its sub-sections and was to
be read and construed as one and that when the agreement iy
question of February 11, 1901, was entered into declaring the
appellant company exempt “from such taxation as is provide
for by section 18 of ch. 57 of the statutes of 1900,” it meant sec.
18 as modified by sec. 22 and such exemption did not extend to
or embrace local improvement taxes from which the legislature
had already declared they were not exempt. These frontage
taxes for local improvements which that sec. 22 of same Act as
amended in the same session explicitly declared railway comj
should not be relieved from are those we are now asked to declare
the company should be relieved from.

In the R.8. for 1902, ch. 166, this legislation is re-cnacted,
sec. 22 being made sec. 19, following sec. 18 which remains num-
bered as before in the Railway Taxation Act.

But then it is said, assuming that to be so, subsequent legis
lation in 1910 sets the question definitely at rest as to the meaning
of clause 16 of the agreement of February 11, 1901, and exempts
the company from liability from local improvement taxes as well
as general taxes. That legislation is embodied in 10 Edw. VIL
(1910), ch. 74.

It makes no direct or specific reference to the local improve-
ment taxes but enacts generally for the removal of doubt re
specting the exemption from taxation granted under sec. 16 of
the agreement of 1901 which agreement was validated and con-

firmed by statute that—

the exemption so granted was and is the exemption specified in section 1§
of the said Railway Taxation Act as existing at the date of the passage of such
last mentioned Act, and is unaffected by any amending Act or Acts passed

3 1

ly ith or quently

Now at this time and ever since 1902 sec. 22 of the Railway
Taxation Act had formed sec. 19 of ch. 166 of the R.8. and if it
was intended to repeal that section and exempt the railway from
local improvement taxes it was not difficult to say so in a few
words. It will be noticed that this legislation declares the exemp-
tion so granted was and is the exemption specified in sec. 18. [
have already given my reasons for holding that this sec. 18 must
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be read together with sec. 22 to determine its true meaning and
that latter section expressly declared that nothing in that rail-
way Act contained should take away from any city the right to
tax for local improvements or relieve any railway from the pay-
ment of such taxes.

The Act of 1910, which is relied upon as effecting such exemp-
tion, merely declares in general terms that the exemption granted
by clause 16 of the agreement of 1901 confirmed by ch. 39 of the
statutes of that year was and is the exemption specified in sec. 18
of the Railway Taxation Act as existing at the date of the passage
of such last mentioned Act. We are asked to say that the mean-
ing of sec. 18 must be found within its own ambit and without
reference to sub-sec. 22 which, in my opinion, formed part of it,
though enacted in a separate chapter and withdrew local improve-
ment taxes from its operation. I decline doing so because it
would be bad construction.

I have already given my reasons for holding that at the date
of the passage of the Railway Taxation Act of 1900 the right of
the cities to levy and assess railways for local improvements
was retained to them and these special taxes were not amongst
those from which the railways were exempted and I think the
legislation of 1910, though no doubt intended by the promoters
to effect that exemption, failed because of the vague and uncertain
language used.

If the legislature intended to exempt the railways from these
local improvement taxes in 1910 they could have expressly said
80 in a few words.

In 1900, when they desired to continue the liability of the
railways for these taxes the intention was clearly expressed in sec.
22 of the Act. In 1902 when the statutes were revised that in-
tention was expressly re-enacted.

I do not think legislation so clear and explicit, mentioning
local improvement taxes specifically, should be held to have been
repealed by such vague and general words as the promoters of
the Act of 1910 have used carefully avoiding the mention of those
local improvement taxes.

Shortly re-stated my conclusion is that sec. 22 must be read
into the Railway Taxation Act of 1900 as if it formed one of the
sections of that Act and that its being enacted as a separate chap-
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ter of the same session’s legislation makes no difference. That
the meaning and intent of sec. 18 when read in conjunction with
sub-sec. 22 clearly 7es not include local improvement taxes
amongst those exempied. That the subsequent revision of the
statutes in 1902 makes that still more clear and that it would re-
quire equally clear and plain language to be used to reverse that
legislation and exempt railways from local improvement taxes
and thus throw heavier burdens upon the other owners of lands
liable for such taxes; that the language of the Act of 1900 is
altogether too vague and uncertain to effect that object; and there
therefore never was a time when the appellant company was
exempt from local improvement taxes.

With respect to the special survey charges I agree with the
decision of the Court of Appeal.

I would, therefore, dismiss both appeal and cross-appeal with
costs in each.

IpiNGTON, J.:—Inasmuch as the expression used in the agree-
ment in question by way of incorporating therein sec. 18 referred
to does not when read therewith produce anything quite clear
and unambiguous, I am driven to try and make of it something
that is apparently what the contracting parties meant.

The part of the agreement which adopts for its definition of
an exemption from such taxation as provided by a section which
is in itself largely an exempting section instead of one directly
providing for taxation, seems calculated to present a set of puzzles.

Surely whatever else was intended to be agreed to and thereby
adopted, it must have been the substantial legal effect of sec.
18 as it stood amended at the date of the agreement.

I conclude that is the fair interpretation and that the judg-
ment of the Court below should be maintained for that reason
and the reasons assigned therefor by Howell, C.J.

The appeal should be dismissed with costs.

I am unable to comprehend why a municipality should so
persist in its wrong-doing and seek to escape from the conse-
quence of its acts as respondent does in regard to the costs it
put appellant to. As the payments were made under protest
the conception covered by a voluntary payment cannot help it.

The survey tax was covered by the phrase “by whomsoever
imposed " in sec. 18.

The cross-appeal should also be dismissed with costs.
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wee. That 3 Durr, J. (dissenting) :—With respect, I am unable to concur
etion with in the conclusion of the Court of Appeal for Manitoba.

ent taxes The point raised on the main appeal is, in my judgment,
ion of the : concluded by see. 2 of ch. 74 of the statutes of 1910, which is

» would re- : in the following words:—
werse that For the removal of doubt respecting the exemption from taxation granted
pent taxes under clause 16 of the agr dated the el h day of February, 1901,
set out in schedule “A” to ch. 36 of the statutes passed in the year 1901, it is
rs of lands : declared that the exemption so granted was and is the exemption specified in
of 1900 is ; sec. 18 of the said Railway Taxation Act, as existing at the date of the passage
s and there k of such last mentioned Act, and is unaffected by any ding Act or Acts
passed concurrently therewith or subsequently thereto.

The enactment must of course be read and construed in light
of the circumstances with reference to which it was passed; and,
to apply the principle on which the Judicial Committee of the
Privy Council proceeded in Sal v. D be, 11 App. Cas.
627, at 634, it must not be given a construction which makes it
nugatory or insensible with reference to those circumstances un-
less such a construction is forced upon us by the “absolute in-
tractability” of the language used.

First, then, what is it that the legislature is dealing with in
this section? It is dealing with clause 16 in a certain agreement
dated February 11, 1901, confirmed and validated by ch. 39 of the
statutes of that year, and the enactment has specific reference toa
certain provision in that clause 16 by which it is stipulated that
the “property, incomes and franchises of the company,” that is
to say of the now appellant company, “shall be exempt from such
taxation as is provided for by section 18 of ch. 57 of the Statutes
of Manitoba of 1900.” It has explicit reference to this stipulation
and it was passed “for the removal of doubt respecting” the mean-
ing and effect of the stipulation. What was the nature of the
doubt that had arisen? In order to make that clear let us re-
produce textually sec. 18 of ch. 57 of the statutes of 1900. That
enactment is in the following words:—

18. Every railway company coming within and paying taxes under the
the conse- provisions of this Act or any Act or Acts amending this Act, and the property
he costs it of every nature and kind of every such railway company, except the land
- o subsidy to which such company is or may be entitled from the Dominion
. [ow Government, and any land held by it for sale, shall, during the continuance of
1ot help it. this Act, or any Act or Acts amending this Act, be free and exempt from all
rhomsoever assessments and taxation of every nature and kind within the Provinee of
‘" itoba by wh made or imposed, except such as are made and
imposed under the provisions of this Aect, or any Act or Acts amending this
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Act, and no person or body corporate or politic having power to make assess.
ments or impose taxation of any kind shall during the continuance of this Act
or any Act or Acts amending this Act make any assessment or impose any
taxation of any kind of or upon any such railway company or any property of

such rail pany except the land subsidy to which such company is or

may be onmled from the Dominion Government and any land held by it for
sale as aforesaid.

The field in which the exemption hereby created is to operate,
it will be observed, is limited by an exception, the exception being
such assessment and taxation “as are made and imposed under
the provisions of this Act or any Act or Acts amending this Act;”
and it is upon the scope of this exception that the dispute has
arisen. It was occasioned by these circumstances. In the very
same year, the year 1900, the legislature passed an Act, ch. 38,
amending ch. 57 (which was intituled Railway Taxation Act)
introducing an additional section, sec. 22, as part of that Act,and
by this last mentioned section introduced by this amending Act
(ch. 58) it was declared that nothing contained in the Act (ie,
nothing contained in ch. 57 of the Railway Taxation Act) should
take away any right or power which an incorporated city ‘‘may
now have” of assessing and levying on any property of a railway
company taxes for local improvements. The argument against
the railway company, and it certainly was not without force,
was that this section introduced as sec. 22 by way of an amendment
brought within the sweep of the exception from the exemption
created by sec. 18, taxes for local improvements so assessed and
levied; this consequence resulting, it was argued, from the fact
that the exception embraces taxation imposed under the “pro-
visions of this Act or any Act or Acts amending this Act,” taxa-
tion imposed under sec. 22 being taxation imposed under an Act
amending this Act; and that consequently the exemption from
taxation stipulated for by clause 16 of the agreement of February,
1911, which was to be an exemption from such taxation “as is
provided for by sec. 18 of ch. 57 of the Statutes of Manitoba of
1910”" must be held to be subject to anexception embracing taxa-
tion for local improvements under sec. 22. This then was the
point in dispute. Did the stipulation which was entered into in
February, 1910, defining the exemption to which the company
should be entitled, exclude from the scope of that exemption the
sort of taxation authorized by section 22 introduced by the
amending Act (ch. 58, statutes of 1900), or did it confer an ex-
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emption, the scope of which was to be determined by an examina-
tion of sec. 18 alone without regard to the amending statute?

That being the point in dispute and the Act of 1910 being
passed for the sole purpose of settling the controversy, how does
the enactment of 1910 deal with the subject? The declaration of
sec. 2 seems, when the circumstances just mentioned are con-
sidered, to be too explicit for misapprehension. The exemption
intended to be created is to be the exemption specified in sec.
18 of the Railway Taxation Act, that is to say, of ch. 57 of the
statutes of 1900, and it is further declared that the exemption is
“unaffected by any amending Act or Acts passed concurrently
therewith or subsequently thereto.”

Comment would appear to be superfluous. The dispute being
whether or not for the purpose of ascertaining the scope and char-
acter of the exemption, sec. 18 of ch. 57 of 1900 and sec. 22 in-
troduced by ch. 58 of 1900 are to be read together or sec. 18 is
to be read alone and ch. 58 disregarded—such being the nature
of the controversy—can there be any doubt about the effect of
this language of sec. 2 of the Act of 1910? Ch. 58 beyond ques-
tion is an Act “amending this Act” (ch. 57) passed concurrently
with or subsequently to it. Ch. 58 is therefore to be excluded
from our purview when considering the effect of sec. 18.

It is argued on behalf of the respondent that the Railway Taxa-
tion Act must be taken to have been the Railway Taxation Act
of RS.M. 1902, which, it is said, was passed in 1902. The
answer to that is that the Railway Taxation Act, ch. 166, R.S.M.
1902, was in truth passed in the year 1900, and was not repealed
and re-enacted in 1902, as sufficiently appears from sec. 1, sub-
secs. 1, 6, 7, 8, of the statutes of 1902, ch. 41, the Act Relating to
the Revised Statutes. But there is the additional reason that
the construction proposed derives the intention of the Act of
1901 and the agreement confirmed by it from the provisions of a
statute passed a year later; and the still further reason that it
deprives the governing words of section 2, those relating toamend-
ments, of all effect, and instead of removing doubts leaves the
dispute exactly where it was; in other words, it makes the statute
nugatory as regards its declared object, the ‘“removal of doubt.”

A much more difficult question arises on the cross-appeal. It
is difficult to believe that the legislature had in contemplation such
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charges as those provided for by ch. 182 R.8.M., 1913. On the
other hand, much may be said for the view that these charges are
within the same category for the purposes of deciding this ques-
tion as charges for local improvements. The point is a disputable
one, but on the whole my conclusion is this: The amount charge-
able (if not the question whether any amount at all shall be
charged) against a specific property included in the survey is an
amount not fixed by the reference to any rule preseribed by law
but rests in the diseretion of a public officer; and I think the charge
falls rather within the class of imposts which would include the
costs of works required by a Board of Railway or Municipal
Commissioners assessed against a municipality or a railway com-
pany, which class of imposts would not according to the common
notions of Canadian mankind come under the description “taxes;”
and I think common usage should be a guide in construing «uch
agreements as that before us.

Such expressions as that quoted from Strong, J. (St. Sulpuce
v. City of Montreal, 16 Can. 8.C.R. 403), by the Chief Justice of
Manitoba “every contribution to a public purpose imposed by
superior authority is a ‘tax” and nothing less”—must not, I think
be taken too absolutely; they are not intended as definitions but
as descriptions emphasizing the characteristic brought into re-
lief by the controversy in relation to which they are employed.

AnGLIN, J. (dissenting) :—By an agreement made in 1901 with
the Government of Manitoba, confirmed by statute, the Canadian
Northern Railway Company was granted an exemption during
the currency of certain bonds from the taxation dealt with by sec.
18 of the Railway Taxation Act of 1900, ch. 57. That section
exempted railway companies and all their property, except the
Dominion Government land subsidy and land held for sale, from
“all assessments and taxation of every nature and kind’" except
such as are made and imposed under the provisions of the Railway
Taxation Act itself or any amending Acts. By an Act also passed
during the session of 1900, but as a separate statute (ch. 58),
there was added to the Railway Taxation Act, as sec. 22, a de-
claratory clause providing that nothing therein contained should
take away from any incorporated city the right to assess and levy
taxes for improvements on real property of any railway company
fronting or abutting on any stre.t or place in, under or upon which
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such improvements should be done. In 1902 there was a revision
of the statutes of Manitoba. In the Railway Taxation Act in
that revision (ch. 166) sec. 18 is reproduced as it was ir the Act
of 1900 and the amending declaratory provision above referred to
appears as sec. 19. A statute was passed in 1910, as ch. 74, in
the following terms:—

1. Section 18 of ch. 166 of the Revised Statutes of Manitoba, 1902, being
the Railway Taxation Act, is hereby further amended by adding at the end
thereof the following words, “‘and except all lands and property held by the
company not in actual use in the operation of the railway.”

2. For the removal of doubt respecting the exemption from taxation
granted under clause 16 of the agreement dated the eleventh day of February,
1901, set out in schedule “A” to ch. 59 of the statutes passed in the year 1901,
it is declared that the exemption so granted was and is the exemption specified
in sec. 18 of the said Railway Taxation Act, as existing at the date of the
passage of such last mentioned Act, and is unaffected by any ding Act
or Acts passed concurrently therewith or subsequently thereto.

Notwithstanding the reference to ch. 166 of R.S.M. 1902
in sec. 1 of this enactment, it seems to me reasonably clear that by
sec. 18 of the Railway Taxation Act mentioned in sec. 2 was
meant sec. 18 of the original Act of 1900, and that by the words
“unaffected by any amending Act or Acts passed concurrently
therewith or subsequently thereto,” it was intended to exclude
the amendment of 1900 which afterwards became sec. 19 of the
Railway Taxation Act of 1902, By sec. 7 of the Act respecting
the Revised Statutes (3 Edw. VII. ch. 41), to which counsel
directed our attention, it is enacted that the provisions of the
RS, of 1902 corresponding to and substituted for provisions of
repealed Acts, where they are the same as those of the Act so
repealed, shall be held to have been passed on the days respec-
tively upon which the Acts so repealed came into effect. By
“the date of the passage of such last mentioned Act” (i.e., the
Railway Taxation Act) in see. 2 of ch. 74 of the statutes of 1910
above quoted, is therefore meant not the date of the coming into
effect of the R.8. of 1902 but that at which ch. 57 of the statutes
of 1900 (the repealed Act) came into force; and “the exemption
specified in sec. 18" as contained in that Act, “unaffected by the
amendment passed concurrently,” and found in ch. 58, is the
exemption to which see. 2 of the Act of 1910 declares the appel-
lant company entitled.  Of course this might readily have been
made clearer and this litigation avoided had the Act of 1910,
passed “for the removal of doubt”(!) referred directly to “the
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exemption specified in sec. 18 of ch. 57, 63 & 64 Vict., unaficcted
by sec. 1 of ch. 58, 63 & 64 Vict., instead of to that “specificd iy
sec. 18 of the said Railway Taxation Act” (i.e., ch. 166 of the
R.S.M., 1902). But if it had been intended to declare the righ
of exemption to be that provided by sec. 18 of the Railway Tuxs.
tion Act as found in the Revised Statutes (i.e., subject to the
declaratory provision of sec. 19) the addition of the words “g
existing at the date of the passage of such last mentioned Act”
would have been superfluous. The only conceivable purpose
of their insertion in sec. 2 of the Act of 1910 was to make clear
the application of it to sec. 7 of the Act Respecting the Revised
Statutes. Moreover, as applied to the R.S. of 1902, the words
“unaffected by any amending Act . . . passed concurrently
therewith’”” would have no point. There was no amendment to
the Railway Taxation Act in 1902 or 1903. They were obviously
and aptly used in reference to the legislation of 1900, ch. 3.
Notwithstanding the unhappy phraseology of sec. 2 of the Act
of 1910, on a careful consideration of all this legislation it appears
to me to express with sufficient certainty the intention of the
legislature to exempt the Canadian Northern Railway from—to
use the language of sec. 18—“all assessments and taxation of
every nature and kind,” except taxation made and imposed under
provisions of the Railway Taxation Act and amending Acts.

Counsel for the respondent sought to bring local improve-
ment rates within this exception by treating the declaratory
clause, added by amendment as sec. 22, as an amending Act by
which assessments and taxation were made and imposed. [am
unable to accept that view of the scope and effect of sec. 22
Its provisions are negative. They do not provide for the making
or imposition of any tax but merely declare that other provisions
of the Railway Taxation Act shall not take away a right or power
to assess and levy taxes for local improvement rates conferred by
other legislation. It is by, or by virtue of such other legislation
that local improvement taxation is imposed. I would there
fore allow the appeal of the Canadian Northern Railway Com-
pany.

As to the cross-appeal, I am of the opinion that the cost of
surveys authorized by the legislature to be assessed upon the
property affected s assessment or taxation within the meaning
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of the exemption provided for by sec. 18 of the Railway Taxation
Act, provincial and not municipal taxation it may be, but never-
theless taxation: City of Halifax v. Nova Scotia Car Works, [1914]
AC. 992, at 998, 18 D.L.R. 649—“a demand of sovereignty,”
State Freight Tax Case, 15 Wall. 232, at 278. As to the per-
centage added to the taxes and the cost of making title which the
appellants were obliged to pay in order to redeem their property
and prevent the issue of a certificate of title to it to the tax sale
purchaser, cancellation of which they might have been unable
afterwards to procure, I see no reason why these should not be
refunded to them as well as the taxes themselves to which they
were incidental. In view of the terms in which the special case
has been submitted the plaintiffs are, in my opinion, entitled to a
judgment against the defendant municipal corporation for the
refund by it of the whole amount paid to it to prevent certi-
ficates of title for the lands wrongfully sold being issued, with
interest thereon from the date of such payment. They should
also have their costs of this litigation throughout.

Appeal and cross-appeal dismissed.
[Leave to appeal to Privy Council refused, July, 1917.]

RUSSELL v. TWIN CITY COAL Co.

Alberta Supreme Court, A ate Division, Harvey, C.J., Stuart, Beck and
h, JJ. May 28, 1917,

MasTER AND SERVANT (§ V—340)—WORKMEN'S COMPENSATION—AGREEMENT
~—“TOTAL INCAPACITY"’ CEASED.
A doctor’s certificate that an injured person is “able to do light work”
is not_proof that he is “fit and capable of doing work,” or that his “in-
capacity for work” or “total incapacity’’ has ceased, within the meaning
of an agreement limiting the liability between master and servant.
ArreaL by plaintiff from a judgment dismissing an action
under the Workmen’s Compensation Act. Reversed.

A. (.. MacKay, K.C., for appellant.

N. D. Maclean, for respondent.

The judgment of the Court was delivered by :—

Stuart, J:—The plaintiff was a miner in defendant’s employ.
In November, 1914, he was injured by an accident in the course
of his employment. He was admittedly entitled to compensation
under the Workmen’s Compensation Act.

In January, 1915, an agreement in writing was entered into
between the plaintiff and defendant which contained the following
clauses:—
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1. The company shall pay and the claimant shall accept in full sutis
faction of all claims by him against the company the sum of $9 per weck fron
January 19, 1915, such payments to continue during the total incapucity for
work of the claimant.

2. The company will make the said payments monthly on the 301 day
of each and every month, the first of such payments being an apportionae
one to be made on January 30, 1915,

3. The company shall be entitled at all reasonable times to have the
claimant examined by a duly qualified medical practitioner, for the purpose
of ascertaining whether the claimant is still incapable of working.

4. Upon such a duly qualified medical practitioner aforesaid cortifying
under his hand that the claimant is fit and capable of doing work, the company
shall be released from its liability to make any further payments to the clain-
ant after the date at which it is certified by such practitioner that the clain.
ant’s incapacity for work has ceased. Provided, however, that the cluimant
may dispute the fact alleged in such certificate and in such case then the
question of the disability of the claimant shall be referred to a medical referee
to be appointed under the provisions of the Workmen’s Compensation Act.

The plaintiff went to live with his brother in Saskatchewan,
and as the defendant was under the impression that the conditions
which would relieve him from liability under the agreement could
be established, he was by arrangement examined by a Dr. Walker,
of Saskatoon. His report or certificate took the form of a letter

addressed to the defendant’s solicitors which read as follows:—
Messrs. Short & Cross. Saskatoon, Sask
October 4, 1915,

Gentlemen:—I have, this day, examined Robert Russell, of Hanley injured
in a coal mine of the Twin City Coal Co.

There is still considerable tenderness over the right sacro-iliac region,
but he is able to do light work. He will be unable for some time to do any
heavy lifting. It is a question if he will ever possess his normal working power
again. The muscles in this area were bruised and lacerated to such an extent
that it is impossible to form an accurate opinion as to the final result

(Sgd.) T. W. WaLker.

The defendants were not quite satisfied with this letter and
its solicitors wrote to Dr. Walker, on October 23, saying:

We are in receipt of your report on Robert Russell,of Hanley, in which
you state that he is able to do light work. Would it be possible from your
examination to form an opinion as to when he became able to do this work
as he is claiming for total incapacity?

On the same day they wrote to the plaintifi’s solicitors say-
ing:—*“We have received Dr. Walker's report herein but the same
is not complete enough. We have written him again, &c.”

There was then some delay and on November 18 defendant’s

solicitors wrote to Dr. Walker saying:—
We have been in communication with our clients and what they require
is & medical report stating that Russell is still incapacitated owing 0 the
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t in full satic accident of November 18, 1914. If you can, will you kindly let us have this ~ ALTA.
per week from report, as your two previous letters do not mention whether his present tender- 8.C

ineapacity for ness and incapacity is the result of the accident of November, 1914, po oo

5 the 30th dey The second of the “two previous letters’” was not put in evid- RU!:H-L

n apportionte ence, but whatever its contents they apparently did not convince Twix Ciry
the defendant’s solicitors that they yet had a certificate such as c‘:“_c"'

% o have the their clients were hoping to receive. Apparently the unproduced — Stuart,J.

or the purpose

letter still spoke of an existing incapacity. In reply Dr. Walker

ing.

waid coertifying wrote as follows:—

¢, the company I am sorry that I have not made clear to you that Russell is still in-

ts to the claim- capacitated owing to the accident of November 18, 1914. There is no question

that the claim- but that his disability is due to the accident. The point I took from your

Wt the claimant correspondence is that his disability must be total. He is able to do light
case then the work, but cannot do any heavy lifting and it will be some time, possibly a

medical referee year or two, before he will be able to do any heavy work.

ipensation Act, Hoping that I have made clear the point which you desire.

wskatchewan, Treating these letters as a certificate sufficient under the agree-

he conditions ment to release its liability the defendant refused to pay any

sement could further sums and the plaintiff thereupon issued his claim in the
2 Dr. Walker, District Court as an ordinary action as he admittedly had a right
m of a letter to do, and did not resort to the statute.

follows:— The trial Judge dismissed the action except with regard to a
woon, Sask. small sum paid into Court, using the following words:—

tober 1), 1913 It is not objected that exs. 4 and 11 are not “certificates”” under the terms
Hanley,injured of the contract; and I think that the Court should accept them as proof under

: clause 4 that the claimant is fit and capable of doing work, and that his in-

'f‘"""“' Tegion, eapacity for work has ceased, for in both these letters it is stated that the
time to do any claimant is able to do light work, and the defendant’s liability was therefore
working |“'““: at an end from and after October 9, 1915.

WOtk a1 S0 Inso far as form goes no doubt the letters could not be objected

al result
W. WALKER. to as “certificates,” and there was no real ground of objection

iis letter and on that score. But from the observations of appellant’s counsel

ying: upon the argument before us, I think the trial Judge, if he meant
anley, in which that there was no objection to the substance of the certificate or

sible from your
to do this work

certificates as not complying with the requirements of the agree-
ment, probably misunderstood the position taken by the appellant.
olicitors say- The appellant makes two contentions which are:—(1) that the
but the same certificate does not even substantially fulfil the terms of the agree-
\in, &e.” ment; (2) that even if it does it is incorrect and untrue, and that
3 defendant’s he has a right to dispute its correctness in the Court, and was not

bound to resort only to the proviso at the end of par. 4 of the agree-
\at they reguire ment.

d owing to the Inmy opinion, it is necessary to deal only with the first objec-
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tion to the certificates because I think it is a sound one, and fyr.
nishes a sufficient reply to the defendant’s claim that the conditions
under which it was to be released from liability had been fulfille],

Par. 4 of the agreement contains the words specifying what
the doctor’s certificate must contain. It is rather loosely drawy
because the matter is put in a double form. It says that “upo"
(the doctor) “certifying under his hand that the claimant s fitand
capable of doing work the company shall be released from its lig.
bility . . . after the date at which it is certified that the
claimant’s incapacity for work has ceased.”

Thus the required contents of the certificate are described
twice, in a double way, in the first case by one set of words, in the
second by another set of words.

Now, whatever either of those two sets of words may properly
be interpreted to mean, it is clear that in neither of the letters of
Dr. Walker was either of them adopted. Dr. Walker did not
certify either that Russell was “fit and capable of doing work" nor
that “his incapacity for work had ceased.” In his first letter he
said “he is able to do light work.” But as Fletcher Moulton,
L.J., said in Proctor v. Robinson, [1911] 1 K.B. 1004, that is “a
vague phrase.” The very useof the qualifying adjective shows that
the physician was not prepared to state plainly and absolutely
“Russell is now fit and capable of doing work.” The word “fit”
must not necessarily be read with the words “of doing work" and
does not connect with them grammatically. It very often hass
meaning by itself although of course it is generally used in con-
junction with some such phrase as follows the word “capable.”
Murray gives a colloquial use as meaning “in good condition,
perfectly well.” At any rate the defendant did not get in the
first letter the certificate it required. In its solicitors’ further
request to Dr. Walker it is clearly shown that by them the firt
letter revealed a continuance of “the incapacity to work” be
cause they asked the doctor to say that the fact ““that Russellisstil
incapacitated” or “his present tenderness” was due to the ac
dent of November 18, 1914. In the face of this it is difficult to
see how the defendant can now argue that that first letter wasa
certificate that Russell’s “incapacity for work has ceased” in
the words of the second phrase used in par. 4.

The second letter of November 20 really contains nothing more
favourable to the defendant. Indeed, so far from being a certi
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me, and fur. ficate that his “incapacity had ceased” it expressly says that he ‘Ef'
he conditions is “still incapacitated,” while repeating that “he is able to do 8.C.

seen fulfilled. light work” in the words of the former letter. Shuansca.
cifying what In this view of the matter I think it is not necessary to attempt qy " coe
sosely drawn to decide just exactly what the words of paragraph 4 really mean Coaw Co.
that “upon” in reference to the use of the words “total incapacity” in para-  Swar,J.
nant is fitand graph 1. That the letters or certificates did not mean the same
from its lia- thing and did not fulfil the requirement is to my mind quite ob-
ied that the vious, as indeed was practically assumed in the letters of the de-
fendant’s solicitors above quoted.

wre described I would, therefore, allow the appeal with costs, and give the

words, in the plaintifi judgment below for the amount still due and unpaid

under the agreement on the basis that it was still in effect up to
may properly the date of judgment. If this amount cannot be agreed upon by
the lettersof the parties there may be a reference to the trial Judge to fix the
iker did not amount.
ag work” e The plaintiff should also have his costs of the action.
first letter he Appeal allowed.
her Moulton,
1, that is “a JOHNSON v. SOLICITOR.
ve shows that Manitoba King's Bench, Curran, J. April 14, 1917,

ad absolutely Souicirors (§ II A—20)—LiABILITY FOR NEGLIGENCE—MEASURE OF DAM-

e word “fit" Registering y in di d of his client’s instructions, and
work” and neglect to u-ut a y and usual for the of
% his client, nndwlnolmwr liable forﬂltharcumnylo-the client
y often hass sustains thro the negligence and breach of
used in con-
«d “capable.”

«ondition,
od um{h ion, defendant.
ot get in the

e Curran, J.:—The plaintiff sues the defendant, a solicitor of
'hvn; the fird this Court, for negligence and breach of duty in his conduct of
io work” be certain of the plaintifi’s business entrusted to him, whereby the
plaintiff alleges he has sustained pecuniary loss. The plaintiff is a
farmer and at present lives in Saskatchewan but formerly resided
in the Province of Manitoba, near the village of Russell. The
defendant is a solicitor of this Court residing and practising at
Russell.

The defendant admits that he acted as solicitor for the plain-
tiff in completing the transaction in question, which was an
exchange of properties between the plaintiff and one Andrew Mil-

ActioN against solicitor for negligence and breach of duty.
J. F. Kilgour, K.C., for plaintiff; H. F. Maulson, K.C., for

Russell is still

e to the act-
is difficult to
t letter wass
1) ('v&sed" m

nothing more
being a certi
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ton Setter, but claims he also was acting for Setter in the same
transaction and was, in fact, simply carrying out the joint instrye.
tions of the parties to prepare certain documents which were neces. (the
eary to effectuate a verbal agreement previously entered into he-
tween these parties. The facts are somewhat complicated and
the evidence is very conflicting. I incline, however, to the plain- by |
tifi’s evidence of what really took place, not only because his nam
manner of giving his evidence impressed me more favourably pay1
than that of either Setter or the defendant, but because his state-
ments seemed to me more probable and consistent with what one
would reasonably expect to have taken place under the circum-
stances.

The facts as I find them are as follows: The plaintiff owned in
fee simple the north-east quarter of section 9, township 22, range
28, west of the first principal meridian in the Province of Manitob,
clear of encumbrances, which he valued at $5,500. He was de-
sirous of disposing of this land and removing to Saskatchewan to
take up a homestead. He had received an offer for his land from
one Attwood of $2,000 to be paid in October, 1914, and conveyance
of another quarter section, prior to the negotiations with Setter.
On July, 22, 1914, he met Setter, whom he had known for many
years and in whom he seems to have reposed a great deal of con-
fidence, who suggested a deal for his (plaintiff’s) farm, offering
a house and lot in Russell, his equity of redemption in a quarter
section near Shellmouth (the north-east quarter of section 2,
township 22, range 29, west), and $1,700, payable in September,
1914, in exchange for the plaintifi’'s farm. The plaintiff then
informed Setter about the previous offer he had received from
Attwood, upon which Setter endeavoured to persuade the plaintiff
and evidently succeeded in so doing, that his (Setter's) offer was
the better of the two. Certain representations as to the number
of acres under cultivation on the Shellmouth farm, the total
acreage in the quarter section and as to the amount of encumbrance
upon it were made by Setter to the plaintiff. For the purposes of
the exchange Setter valued his properties at $5,700.

The preliminary negotiations were carried on at Setter's
brother’s farm, and an agreement was practically reached subject
to the plaintifi’s viewing the house property in Russell and in-
specting the farm at Shellmouth. The $1,700, Setter informed
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in the same the plaintiff, was to come from one Cakebread, to whom he had Mﬂ

oint instrue just sold & quarter section of land near Carnduff, Saskatchewan K.B.

1 WEre neces. (the north-east quarter of section 2, township 1, range 34, west

wed into be 1). Cakebread happened to be working at the brother's farm

slicated and when the plaintiff called there and was then and there introduced

to the plain by Setter to the plaintiff. The plaintiff says that Cakebread’s D"
because his name was not then otherwise mentioned in connection with the
favourably payment of the $1,700; but I think that before the parties reached

1se his state- the defendant’s office, or whilst discussing their bargain in the

th what one defendant’s office, he must have understood that Setter expected

Jonxson

v
SoviciTor.

the circum- this money was to come from Cakebread as part of the purchase
price of the Carnduff farm. However, I find that the plaintiff
tiff owned in did not agree to accept Cakebread for payment of this 81,700

iip 22, range secured by an assignment of his agreement of sale with Setter
»f Manitobs, and a transfer to the plaintifi of the Carnduff land, although
He was do Setter and the defendant both contend that this is what the
atchewan to plaintifi agreed to accept.

iis land from I think it highly improbable that the plaintiff would have
| conveyance been so rash as to accept Cakebread, a man wholly unknown to

with Setter. him, for so considerable a sum as $1,700, even though the payment

wn for many was secured upon the Carnduff farm, which the plaintiff had never
deal of con- seen and as the fact is was then encumbered for $1,000 to the
irm, offering Confederation Life Association. Setter was a man of substance,
in a quarter well-known to the plaintiff, and there is every reason to believe
! section 29, that the plaintiff relied upon the $1,700 being paid to him at all
1 September, events by Setter, as it was the only cash he was to receive out of
laintiff then the transaction.

seeived from The parties then went to Russell and viewed the house and
' the plaintiff lot mentioned. Cakebread’s family were living in the house at
t's) offer was the time and whilst in the house Mrs. Cakebread shewed the
i the number plaintiff a letter she had received apparently from Cakebread’s

n, the total mother in England in connection with sending Cakebread some
sncumbrance money before September, derivable from the sale of some property
& purposes of there. I think this was brought about by Setter designedly to
impress the plaintiff, and it could only have meant one thing to

at Setter's the plaintiff, namely, that Setter was to some extent looking to
«ched subject Cakebread for the money, $1,700, he had agreed to pay the
ssell and in- plaintiff by the September following. The plaintiff was satisfied

ter informed with the house and lot in Russell and apparently satisfied with

16—36 p.L.x.
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the whole offer subject to his right of inspecting the Shellmouth
farm and ultimate rejection of the bargain if he was dissatisfied
with that property.

The parties, plaintifi and Setter, were unable to see the de.
fendant that night in Russell, July 22, until about 12 o'clock
midnight. Plaintiff says it was necessary to have the prope
papers drawn that night as he was obliged to leave for home early
next day. They met defendant accordingly at his office, where the
transaction was fully explained to the defendant and some papers
drawn up.

I find that Setter had represented to plaintiff as to the Shel.
mouth farm that there were 40 acres under cultivation, that the
farm contained 150 acres, and that the encumbrance against it
was about 8732, of which it was agreed the plaintiff was to assume
$700.

Now, there is a direct conflict of testimony as to what was
said in defendant’s office, and as to what papers were then drawn
up and signed. The plaintiff says positively that the only papers
then prepared and signed were a deed of his farm to Setter and an
order on the Canadian Bank of Commerce at Kamsack for delivery
of his title deeds to defendant; that no reference was then made to
the Cakebread agreement except this, that Setter handed him a
paper relating to the Carnduff property, but did not give him a
opportunity to, nor did he, the plaintiff, read it. He says “Setter
just shewed it to me and said, I will hold this as security; it is
bearing 89, and when I get the money in September I will hand it
over to you.” Setter’s title deeds were then in the Merchants
Bank at Russell, and of course not available at that hour of the
night. No other papers, according to the plaintiff’s testimony,
were prepared or produced that night. The plaintifi says that
the defendant was to draw up all papers necessary to complete
the transaction when the plaintiff had approved of the Shellmouth
farm.

Defendant says, however, and Setter corroborates him, that
not only were the plaintifi’s deed and order for papers drawn up
and signed that night but also an assignment to the plaintiff of
the Carnduff agreement, a quit-claim deed of the Shellmouth
farm, a transfer of the Russell house and lot, a transfer of the
Carnduff farm, not produced, and an order on the Merchants
Bank for delivery of Setter’s title deeds, not produced.

veye
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+ Shellmouth The transfer of the Carnduff farm was wrong in some respect
8 dissatisfied and could not be registered, so the defendant says, and a new .B.

transfer was subsequently drawn up by him on January 19, jonxson
1 see the de 1915, and signed by Setter. Owing to a mistake in the deserip- P,
t 12 o'clock tion of the Russell lot a new transfer for the correct lot was also

Curran, J.

y the proper subsequently prepared and signed by Setter. This transfer cannot
r home early be produced as it was registered on April 27, 1916, and certificate

ce, where the of title in the plaintifi’s name issued. There is no evidence to
SOIMe papers explain what became of the transfer of the Carnduff farm said to

have been drawn that night and signed. A perusal of the quit-
to the Shell- claim deed discloses that it was not completed that night even

jon, that the if signed, as certain exceptions from the description of the land
ce against it were manifestly added later. The ink and handwriting disclose
ras to assume this.

The defendant was Setter’s solicitor and it was through
to what was Setter that the plaintiffi was induced to go the defendant to
e then draw have their business transacted. The defendant had the Cake-

¢ only papers bread agreement in his hands at the time, so that it was possible
Setter and an for him to have endorsed upon it the short assignment which it
k for delivery now bears.

then made to

Whether or not all these papers were prepared that night and
signed by Setter, I am satisfied that the plaintiff was ignorant
of the fact and honestly believed that his deed and order for title
deeds were the only papers then prepared and that they were
to be retained by the defendant in his possession (as I find on
L will hand it the evidence that defendant said they would be) until the plaintiff
1e Merchants had inspected the Shellmouth farm and signified to the defendant
t "““"_"f the his approval of the same, upon which the defendant was to do
"s testimony, what was legally necessary to perfect title in the plaintiff to the
tiff says that Shellmouth farm and Russell property, and legally secure the due
7 to complete payment by Setter to the plaintiff of the $1,700 by the month of
\e Shellmouth September following.

janded him &
| give him an
1 says “‘Setter
security; it i

The plaintiff left for his home next morning and on his way
stopped off at Shellmouth and made some inquiries of a Mr.
Garnett, a former owner of the land, about the acreage. He be-
came dissatisfied and at once wired the Bank at Kamsack not to
deliver the papers and wrote the defendant and Setter the letters,
which, if not a repudiation of the transaction, at all events con-
veyed an intimation to the recipients that the plaintiff was not

tes him, that
jers drawn up
se plaintiff of
¢ Shellmouth
-ansfer of the
ye Merchants
red.
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satisfied. The statement that he “was withholding his papers
in the bank owing to misrepresentation of the Shellmouth prop.
erty,” was a clear intimation to the defendant, as the plaintifis
solicitor, to proceed no further on his behalf with the closing of
the transaction. It certainly was enough to deter the defendan,
who was in duty bound to protect the plaintifi’s interests as we||
as those of Setter, from parting with the deed, which, as I find to
be the fact, was deposited in the defendant’s hands subject to the
plaintifi’s orders as to its delivery. Whether or not the plaintif
had the right to withdraw from the transaction, it was clearly
the defendant’s duty to obey the instructions of his client and
to hold this deed for further developments. The defendant does
not seem to have taken the plaintiffi’s complaint very seriously as
is apparent from his reply, which elicited a further protest from
the plaintiff, as to the amount of encumbrance against the Shell-
mouth farm. A letter in similar terms was also sent to Setter,

Both of these letters are dated the same date, August 3, 1914.
In them the plaintiff states that he had only agreed to assume
$700 on the Shellmouth farm and avows his intention to call the
deal off if the agreement he contends for in this respect is not
adhered to. Ex. 4 has endorsed upon the back Setter’s versin
of the agreement as to this encumbrance, and was forwarded by
him to the defendant.

No attention whatever was paid by the defendant to any of
these letters and he thereafter took upon himself to register the
plaintifi’s deed to Setter, thereby putting it in Setter's power to
dispose of the plaintifi’s farm at his convenience, a thing he in
fact did.

Not hearing anything from the defendant the plaintiff went
to Russell on January 11, 1915, and saw the defendant, but could
get no satisfaction about the business. Heated words ensued and
the interview ended by the defendant shewing the plaintiff to the
door, having first, however, told him he had better go and se
Setter. After several attempts the plaintifi ultimately got hold
of Setter and the two went to the defendant’s office on January
19, 1915, when the plaintiff says he told the defendant that he
had nothing to shew for his farm, which indeed was quite true.
Defendant then told him there was some money coming to him
over and above the $750 on the Shellmouth farm, and that he had

give
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got to take it. When asked about the $1,700, the plaintiff could
get no satisfaction but was told: “You can’t get it, because Cake-
bread had never come across; you will have to take hold of the
Carnduff property. You have either got to take the Cakebread
farm or lose it. You can’t get anything else.” Upon which the
plaintiff replied, “I won’t give up my papers.” Defendant there-
upon said, “Well, Setter will have to sue you for them.” Plain-
tiff was not then told by the defendant that he had registered his
deed—information that I think the solicitor ought to have im-
parted to his client.

The upshot of the matter was that the plaintiff was overborne
and induced to accept what the defendant calls a settlement so far
as Setter was concerned. Then a lease of the Shellmouth farm was
assigned to him; a list of documents defendant said he was to
get handed to him; a cheque for $23.62 of Setter’s given him; a
receipt to Setter signed by him, and a cross-receipt from Setter
given him.

I do not believe the plaintiff voluntarily agreed to all this
but was overborne by the defendant and Setter and induced, being
without any independent advice, to agree to what they proposed
and did. In short, that the plaintifi was not wholly a free agent
or, as he expressed it, “I let myself be driven into this deal be-
cause I thought I couldn’t do otherwise.” The parties separated
and the plaintiff returned home.

At this meeting on January 19, 1915, the plaintiff says Setter
produced the Cakebread agreement, ex. 37, and said, “Now I am
going to sign this over to you. It is no use to me anyway.”
It was then, according to the plaintifi’s evidence, that the assign-
ment on ex. 37 was endorsed and executed.

It will be seen from ex. 8 that the defendant retained $18 of
the plaintifi's money for costs, yet to this day he has only regis-
tered the transfer of the Russell property and the quit-claim
deed of the Shellmouth farm, and even this was not done until
April 27, 1916, after legal proceedings against him were threatened.

The transfer of the Carnduff farm has never to this day been
registered.

Not hearing from the defendant after his return home, the
plaintiff wrote two letters, one on April 14, 1915, and one on
April 24, 1915, produced as ex. 11. To neither of these did he
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receive any reply. Whereupon he went again to see the defendant
on May 10, 1915, and asked him for his papers. The defendant
replied, “ You can’t get those papers until I get yours,” telling him
to go up to Kamsack, get his papers and bring them down 1o
Russell. The plaintiff did this, and returned to Russell on May
26, and handed the papers to the defendant, who, after looking
them over, laughed and said “they are no earthly use, there is g
deed from Richard Seaman missing.”” Upon which the plaintif
said he would not give up his papers until everything was cleared
up, so the papers were left by the plaintiff witha bank at Russel,
Thereafter the defendant apparently did nothing further to com.
plete the plaintifi’s title, and in June, 1915, the plaintifi was
served with the writ commencing the action for foreclosure of
the Confederation Life mortgage on the Carnduff farm.

Later on the plaintiff consulted a firm of solicitors in Regina,
who wrote the defendant two letters, to neither of which did the
defendant make any reply, and the matter was then placed in
the hands of the plaintiff’s solicitors on the record. A correspond-
ence d which resulted in nothing. This action was then
brought.

Now, having found the facts to be as stated above, what is
the law applicable to the defendant’s conduct and duty towards
the plaintiff as his client? Had the plaintiff a right to expect
that the defendant in preparing the various documents necessary
to carry out and complete the transaction was bound to see toit
that the plaintiffi was assured of receiving, in so far as proper
conveyancing with inclusion of proper covenants would assure it,
the consideration which was to be given and paid him by Setter?
If so, was he so protected by the documents which were in fact
drawn by the defendant ostensibly to properly carry out the
transaction.

To the first question, I think the plaintiff undoubtedly had
the right; and to the second, I am forced to the conclusion that
the defendant failed in his duty, either through negligence,
ignorance or worse, as no adequate protection was given to the
plaintiff for the payment of the $1,700 by Setter, which, as I
have held upon the evidence, Setter had agreed to pay the plain-
tiff not later than the month of September, 1914.

A reference to the Cakebread agreement discloses that, al-
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though there was a sum of $1,700 outstanding under it, payable to
Setter, the payment of this sum was spread over a period of 5
vears, so that had the plaintiff read over the agreement, as the
;h-h-n«lnm and Setter both say he did, he would at once have been
disillusioned as to the possibility of the $1,700 being derivable
from this source in time to put Setter in funds from this source to
pay the plaintiff by September, 1914.  But I am inclined to think
that Setter relied upon the letter Cakebread had received from
his mother in England, stating that the money would be sent to
(akebread some time in September, as the result of a sale of some
property in the Old Country. This promise was not realized,
owing, it was said, to the outbreak of the war, and throughout
his evidence Setter endeavoured to make it appear that the plain-
tiff was thoroughly eonversant not only with the Cakebread agree-
ment but also with the correspondence relative to this $1,700,
and was content to rely upon it for the payment of the $1,700.
I do not believe this, but I do believe the plaintiff when he says
that he looked to Setter for this money and to no one else. It
was therefore the defendant’s duty to have obtained Setter’s
written covenant obligation to this effect. He did not do this, but
contented himself, to save expense to Setter, as he says, with
endorsing on the Cakebread agreement a short informal assign-
ment which neither operated to convey the land to the assignee
nor contained the usual assignor’s covenant to pay the unpaid
purchase money if the original purchaser failed to do so.

Admitting the contention of the defendant to be true that the
plaintiff had agreed to accept the Cakebread agreement to the
extent of $1,700 as part of the consideration Setter was to pay,
I think it was his clear duty to have prepared a proper formal
assignment containing a covenant by the assignor Setter as to
the amount of purchase money still outstanding, and the usual
covenant found in all standard forms of such assignments for the
assignor to pay if the purchaser did not. Failing this, it was
his duty to explain to the plaintiff that a departure from the
usual rule left him without any recourse against Setter, and that
he must look to Cakebread and the Carnduff farm, with its encum-
brance of $1,000, as his only security for this $1,700. Had he
done this, I have little doubt but that the matter would have
ended there and then.

Again I think the defendant was guilty of misconduct and
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breach of duty in registering the plaintifi'’s deed to Setter afier
receiving the plaintifi’s letters before referred to. The defendant
admits in his examination for discovery that he had received
these letters before any papers were registered. He took upoy
himself to disregard his client's instructions, and, acting solely
in the interests of Setter, as I am convinced, he registered the
plaintifi’s deed and delivered the registered duplicate over o
Setter. This act, to my mind, was a clear breach of his instrye.
tions and misconduct which, if resulting in injury or damage 10
the plaintiff, rendered the defendant liable therefor.

The defendant’s reason given for his extraordinary conduct
in persistently refusing either to complete the registration of
the plaintifi’s papers or to deliver them up to the plaintifi when
demanded, namely, the missing registered duplicate of the Scaman
deed, is, to my mind, puerile, and coming from the lips of 4
solicitor, worse than puerile. Furthermore, he did not know
that any such deed was missing until after the plaintiff brought
his papers down to Russell and shewed them to the defendant on
May 26, 1915. The defendant had neglected his clear duty
to the plaintiff for nearly a year, for which neglect the missing
deed could therefore have been no excuse.

In strict practice of conveyancers, production of title deeds
is still necessary, notwithstanding the provisions of the Registry
Act: Frechold Loan v. McArthur, 5 Man. L.R. 207; but here the
defendant, by registering the plaintifi's deed and delivering the
duplicate to Setter, who accepted it, and dealt with the property,
thereby clearly accepted the plaintifi’s title on Setter's helalf,
and eannot now be heard to say to the contrary.

I am satisfied this alleged reason was merely an afterthought
and an excuse to deceive the plaintifi and avoid explanations
which would disclose a breach of duty and misconduct towards
the plaintiff that the defendant.did not care to make.

The whole course of conduet on the defendant’s part towards
the plaintifi indicates an utter lack of appreciation of his duty
to his client. Even when the fact was brought clearly to his
knowledge that the Confederation Life Co. were about to fore-
close their mortgage on the Carnduff farm, this did not move him
to do tardy justice to the plaintiff by registering the transfer of
that property and thereby putting the plaintiff in a legal position
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Setter after to do something to protect it from foreclosure. It was all he had
he defendant to represent $1,700 Setter ought to have paid him, yet the de-
had received fendant was unmoved by the plaintifi's predicament, and still
e took upoy persisted in the absurd and captious objection about the missing
acting solely deed. He still kept the plaintifi’s transfer of the Carnduff farm "
agistered the locked in his safe. He did not deliver it to the plaintiff. He did -
:ate over o not register it bimself, and the result was that the plaintifi was
[ his instrue. powerless to do anything to protect the farm from foreclosure,

r damage to an event which actually followed in due course, and the land was

lost to the plaintiff as well as the $1,700.

Jonnson

v
Sowcrror.

ary conduct (‘an the defendant be excused or exonerated from blame in
gistration of this connection? I do not think so. He has signally failed to

laintifi when justify his conduct towards the plaintifi throughout. His dis-
I the Seaman regard of instructions; his highly improper action in registering
he lips of a the plaintifi’s deed to Setter; his withholding either from regis-
d not know tration or from the plaintiff himself the transfer of the Carnduff
otiff brought farm under particularly aggravating circumstances without a

lefendant on shadow of legal or moral justification; his refusal to even reply to
i elear duty the letters of plaintifi’s then solicitors, Barr, Sampson & Co.,
the missing and his ignoring a proper written order for delivery to them of

the plaintifi's papers; his putting forward in his letters to the
 title deeds plaintifi’s solicitors, ex. 18, an untrue statement that he was hold-

the Registry ing the papers in question partly on account of costs that were
but here the due him when none were due or could have been due (the defend-
slivering the ant’s ledger account with the plaintiff clearly shews this), and
he property, again the untrue statement that he had registered the transfer of
ter's behalf, title to the Carnduff farm, and again reiterating the false claim for

costs; his avoidanee during this correspondence of any explanation
afterthought of his action in registering the plaintifi's deed in the face of in-
explanations struetions by which the defendant himself took to mean that the
luct towards deal was off, and his statement, all indicate to my mind bad

faith and disregard of duty.

»art towards I cannot close my eyes to the fact that the evidence unques-
of his duty tionably shews that the plaintifi was practically forced to a re-
early to his cognition of the transaction which had, through the defendant’s

out to fore negligence and connivanee with Setter, been put in a form entirely
bt move him at varianee with what the plaintiffi supposed the bargain to be.

» transfer of He was in effect threatened with legal proceedings by the de-
agal position fendant solely in the interests of Setter and cannot be said to
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have voluntarily acquiesced in the altered conditions which were
manifestly to his disadvantage. All this line of conduct on the
defendant’s part was contrary to his duty as a solicitor towards
his client, and was, I believe, upon the defendant’s own hali-
hearted admissions on his examination for discovery dictate]
because Setter was a regular and profitable client and the plaintif
was an ignorant man, who in all probability from his change of
abode would never employ the defendant again. I do not for one
moment believe that the defendant was sincere in his oft-repeated
objections to the plaintiff’s title on account of the missing decd.
As a lawyer he must have known, or ought to have known, that
such objection was untenable after he had registered the convey-
ance and handed over the registered duplicate to Setter, therehy
enabling Setter to perpetrate a fraud on the plaintiff, which he,
in fact, did by alienating the land with great promptness and
preventing a rescission of the transaction, which is what, in my
judgment, ought to have been done if it was legally possible,

For all these reasons I must hold the defendant legally
responsible for breaches of his duty towards his client, whether
wilful or negligent, for which the defendant must answer in
damages to the plaintiff.

The measure of damage in such a case is the full amount of
the pecuniary loss which the client has sustained: 26 Hals, p.
754; Whiteman v. Hawkins (1878), 4 C.P.D. 13.

The plaintiff must prove in an action such as this: (1) That
there was want of care or skill, and (2) That owing to such want
of care or skill he has suffered damage: 26 Hals., p. 754; Hunter
v. Caldwell (1847), 10 Q.B. 69 (116 E.R. 28).

I think he has amply proved both. A solicitor holds himself
out to his clients as possessing adequate skill, knowledge and
learning for the purpose of properly conducting all business that
he undertakes: 26 Hals., par. 1251.

In non-contentious matters it is his duty to carry them out
according to the regular method prescribed by statute, rule or
custom. If, where acting for a vendor, he allows an unusual
covenant to be inserted in the conveyance and neglects to explain
its effect he is liable: Stannard v. Ullithorne (1834), 10 Bing.
491 (131 E.R. 985). A fortiori, 1 think a solicitor equally re-
sponsible for neglect to insert a necessary and usual covenant for
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which were the protection of his client, such as here, a covenant by the assignor
duet on the to pay the 81,700 if Cakebread made default, and to protect the

itor towards assignee against default in Cakebread’s covenant to pay the Con-
s own half- federation Life mortgage. Of course, if the plaintiffi knowingly
ry dictated agreed to accept the assignment with all its onerations as the

the plaintif equivalent of $1,700 that would excuse the defendant, but I have
is change of held upon the evidence that no such agreement on the plaintifi’s
» not for one part was made with Setter or communicated to the defendant in
oft-repeated instructing him to do what was necessary to effectuate the bargain.
yissing deed, There will be judgment for the plaintiff for 81,700 and interest
known, that at 87 from September 30, 1914, being the amount the plaintiff
the convey- has lost through the defendant’s negligence, with costs of suit

tter, thereby and examinations for discovery. Judgment for plaintiff.
i, which he,
mptness and WESTHAVER v. FLEET.

: i ¢ Nova Scoiia Supreme Court, Graham, C.J., and Russell, Lo , Harris and
what, i my i prome s 17" Gitadah Tatrel, Longley

Wis  § 111 G—150)—MaiNTENANCE—LIABILITY POR—REQUEST.
dant legally A devise charging an estate with the maintenance of the testator's
ent, whether widow living thereon does not render the executor liable for support
: furnished her without his request when she was living elsewhere.
ArreaL from the judgment of Forbes, Co. C.J., for District
Il amount of No. 2, in favour of plaintiff, in an action brought against the
26 Hals, p. executor and residuary legatee of Daniel Mason for the support
and maintenance of the widow of the deceased. Reversed.
his: (1) That S. A. Chesley, K.C., for appellant; D. F. Matheson, K.C., for
to such want respondent.

lly possible,

t answer in

754; Hunter RusseLn, J.:—The defendant married a daughter of Daniel
Mason, deceased, and lived on his place for a year, after which
holds himself he rented the farm for $30 a year. He gave the old man the use

owledge and of a cow. For a couple of years his father-in-law did planting,
business that after which the son-in-law found him in everything. The old man

died in March, 1913, leaving a very small estate, the farm being
rry them out valued at $700 and the personalty at $19.50. The defendant is
\tute, rule or his residuary devisee and legatee, and the small property left to
s an unusul him is charged, or if it is not he is, with $150 in legacies outside of
cts to explain a legacy to defendant’s wife of $100. These facts may have

34), 10 Bing. nothing to do with the question to be decided, but they may help
ir equally re us to understand what the testator's intentions were when he
covenant for “bequeathed” two rooms in the house to his widow and directed
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that she was “to have a Christian maintenance and to be supplied pie

with fuel and light.” The whole clause is as follows:—
1. 1 give and bequeath to my beloved wife Isabella the room and hedroon
on the lower flat in my dwelling house, with a free and unrestricted right «f

way to said room and bed , and y conveni for the conforts
of a home, to have, hold and enjoy so long as she remains a widow in my name, haj
no matter in whose name the suid house and premises may be found froy an)

time to time; the said wife to receive the sum of $5 annually to be paid 1o her
by my executor; the said wife to have a Christian maintenance and to be sup.

plied with fuel and light. o

I think it was clearly the testator’s expectation and intention his
that his widow should occupy the rooms and be maintained there del
by his son-in-law, and that the latter, so long as he was willing suj

to maintain her there, was not bound to maintain her anywhere or

else.

What happened was that after living for about a year and a ot
half with the defendant, she went on a visit to the house of another t.be
daughter, wife of the plaintiff, and after staying there about a tin

month, went back to the defendant’s house, for her clothing, as
plaintifi says—then returned to the plaintifi’s house where she
remained for a year or more, when a lunatie sister of plaintifi’s L
wife eame to plaintifi’s house, whereupon she left plaintiff, re-
maining away for a year, returning to plaintifi’s house April 16,
1916, where she has since remained.

Defendant notified the plaintiff by letter in May, 1911, that
he would not be responsible for any bills the widow should incur
away from her home and he forbade the plaintiff to shelter her,
He claimed in this letter that he had always given the widow s
Christian maintenance and the comforts of a home and that he
always would do so, so long as she stayed in her home. There are,
of course, the usual complaints of old persons in such circum-
stances.  She could not eat the food that was provided; there
was ice on the wood that she was obliged to bring in, and g
escaped from the base burner. On the contrary, there is evidence
of her having said that the defendant was a good provider, and
defendant explains away the ice on the wood by saying that there
was always dry wood and kindling for her room. “One time last
winter during a sleet storm it got on her large wood and was
carried into the front entrance but she had dry wood besides”
The patches which according to one account she was obliged to
put on her clothes became, according to another story, an extra

effc
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be supplied piece of stuff sewed over the garment to keep the old lady warm N.8.

= between the shoulders. a0

vand bedroon What possible use can there be in any endeavour to determine  wpmrmaven
rieted right of the rights and wrongs of such a squalid controversy? There is \ &
t the comforts Fureer.

Lo, happily a legal solution of the question at issue that need not take
» found from any note of the merits of such a family quarrel.

be paid to her
and to be sup-

Russell, J.

The defendant did not request the plaintiff to furnish any
hoard or lodging for his mother-in-law, and plaintiff could not by
his unsolicited services, even if they were ever so useful to the
defendant in the way of relieving him of the expense of the widow’s
support, make the defendant his debtor. That is all that is neces-
sary to be said as to the issue involved in this case. There are a
few anomalous cases tending to shew that a subsequent promise
would enable the plaintiff to sue upon such a consideration, but
there was no such promise here. On the contrary, there is a dis-
tinet refusal.

If the defendant was at faul* in not providing a suitable main-
tenance for his mother-in-law, I have no doubt there would be
ground to charge the estate with her maintenance. There are no
such proceedings before us and the merits of the case do not seem
to me to be such as to render it advisable for us to endeavour to
twist the present case into a proceeding of that sort. It seems to
me to be simply the case of a dyspeptic and discontented old lady,
who always imagines some position more desirable than the one
in which for the time being she may happen to be. Her wander-
ings backwards and forwards are to my mind convincing to this
effect.

I think the appeal should be allowed with costs and the claim
dismissed.
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should ineur
shelter her
he widow a
aned that he
There are,
uch ecireum-
vided: there Graunam, C.J., and LoNGLEy, J., concurred.
in, and gas Harnis, J.:—Under the provisions of the will in question, I
P ix evidenee think the right of the widow to be maintained was to be main-

rovider, and tained in the house of her late husband, and I have reached the
iz that there conclusion, with great deference, that the finding of the County
e time last Court Judge that she was justified in leaving her home when she
od and was did, cannot be upheld. The trial Judge decided that she had good
od besides.” cause for leaving the defendant’s house, because “she had to
s obliged to fetch and carry ice-covered wood all one winter and suffer from
ry, an extra rheumatism in consequence, and also because the escaping gas
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from a coal stove choked her up.” I cannot help thinking that
the trial Judge overlooked the fact that she left home in May.
There would be no ice-covered wood to carry, and probably no
escaping gas from any stove during the next 4 or 5 months; and the
impression left on my mind, after carefully reading the evidence, is
that these were excuses which occurred to her afterwards and were
not the real cause of her leaving. In view of this and of the fact
that plaintif was warned by the defendant that he would not
be responsible for the widow’s board, I think the action must fail,

If the plaintifi had succeeded in showing that the widow had
good reason for leaving the home of the defendant, we should have
been obliged to consider the question as to whether the doctrine
of the conventional subrogation is in force in this province, and
whether we should not permit an amendment on terms to enable
the plaintiff to set it up. There are many American decisions by
Courts whose opinions are entitled to serious consideration, hold-
ing that conventional subrogation results from an agreement made
either with the debtor or creditor that the person paying shall
be subrogated, and here the plaintiff swears that he had such an
agreement with the widow. I refer to Receivers of N.J.M. R.Co.v.
Wortendyke, 27 N.J. Eq. 658; Tradesmen’s Building &c. Assoc. v.
Thompson, 32 N.J. Eq. 133; First Nat. Bank of Freehold v. Thomp-
son, 61 N.J. Eq. 193; Sheldon on Subrogation, 286; Huffmond v.
Bence, 128 Ind. 131; Clark v. Marlow, 149 Ind. 131; McCormack's
Administrators v. Irwin, 35 Pa. 111; see, also, The Queen v. ' Bryan,
7 Can. Ex. 19.

In view, however, of the conclusions which I have reached,
as to the facts, this question does not arise.

I would allow the appeal with costs, and dismiss the action
with costs.

Cuisnorm, J.:—1 concur in the opinion of Harris, J.

Appeal allowed.
STUART & Co. v. CLARKE.
Alberta Supi Court, Appellate Division, Stuart, Beck, Walsh and Ives, JI.
May 23, 1917,
Sare (§ [ B—11)—Drrvery “on car”—Dury as To—Graiv Acr.

n a sale of grain to be delivered “on car” it is the buyer's duty to
furnish the car, and he must do so before he can sue for breach of con-
tract for non-delivery of the grain,

[Canada Grain Act (1912, ch. 27), considered.]

AppEAL from the judgment of Harvey, C.J., in favour of plain-
tiff, in an action for breach of contract to deliver grain. Reversed.




36 D.LR 36 D.LR.] Dominion Law REerorts.

jinking that
ne in May,
yrobably no
ths; and the
evidence, is
Is and were
| of the fact
+ would not
m must fail,
widow had
should have

(. 8. Blanchard, for appellant; G. L. Fraser, for respondent.
Stuart, J.:—If the plaintiffs had been carrying on business at
Jenner there would, I think, have been much less readiness on
the part of everyone to suggest that the duty of obtaining a car
might lie upon the defendant. There is, in my mind, no doubt
that, at least in such a case, it would be the duty of the purchaser,
under such a contract as that here in question, to supply the car.
The delivery was to be “on car,” that is, the handing over of the
possession of the property from the defendant, the vendor, to the
plaintiffs, the purchaser, was to take place “on the car.” The car
was to be the conveyance of the purchaser. It was the purchaser
who was to select and control its destination. The car was to
carry the purchaser’s goods, not those of the vendor. The vendor
was not interested in their destination except that it was no doubt
understood that they would pass an imspection point where the
grade would be fixed.

Aside from the provisions of the Grain Act, therefore, I think
it is the purchaser’s duty to supply his own conveyance and the
vendor’s duty merely to deliver the goods to the purchaser on
board that conveyance which was to be a railway freight car.
I cannot see any difference in effect in this regard between the
words of the contracts here and those of the contract dealt with
in Marshall v. Jamieson, 42 U.C.Q.B. 115. A contract fixing
a price f.o.b. at a certain place clearly means that the trouble
and expense of putting on board shall be borne by the seller, that
is, that he shall deliver on board. I am of opinion that neither
the Grain Act nor the fact that the buyer did not carry on business
at Jenner makes any difference in regard to this question.

The provisions of the Act in regard to the ordering of cars
were obviously intended as an exercise of control over railways
in their functions as part of the machinery of trade and commerce
and the control was exercised with a view to preventing their
shewing any discrimination in their dealings with people who
want to ship grain. Cars must be allotted by the railway com-
e pany strictly in the order of application for them and an applicant
;lﬁ"(_';j‘h‘k;‘;‘_'“ L‘f must use a car within twenty-four hours after it has been placed
at his disposal or lose his turn.

A person who “owns grain for shipment in car lots” may be
an applicant. I think this phrase is quite general and is used
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in a popular sense. It covers and includes a man who has cop-
tracted to purchase grain which is to be delivered to him on the cr
even though the strict legal result of his contract may be that the
legal property does not pass to him until so late as the moment
of delivery on the cars,

Then the fact that the plaintifis here were not earrying o
business in Jenner can make no difference.  Whether they were
or not they were to take delivery of the grain on the car at that
place. If the carriers were their agents to take delivery, which
might no doubt be the case, the pertinent question is, who was
to make the contract of shipment with the carriers? The vendor
certainly could not do so, at least, qgua vendor, because he did not
know where the goods were to be sent. The rule laid down in the
Sale of Goods Ordinance, sec. 31, which is merely the common
law rule, does not seem to be directly applicable. That section

reads:—

Where, in pursuance of a contract of sale the seller is authorized or re-
quired to send the goods to the buyer, delivery of the goods to a earrier, whether
named by the buyer or not, for the purpose of transmission to the buyer is
primd facie deemed to be a delivery of the goods to the buyer. (20 Unles
otherwise authorized by the buyer the seller must make such a contraet
with the carrier on behalf of the buyer as may be reasonable, having regard to
the nature of the goods and the other circumstances of the case.

The reason why this rule is perhaps not directly applicable is
that it is probable that it was not the intention of the partics that
the grain should be sent to the buyer at Alderson where the
buyer, the plaintiffs, carried on business. The use of the expres-
sion “basis No. 1 northern” shews that an official inspection
was to take place somewhere and there was no inspection office,
admittedly, either at Jenner or Alderson. There is nothing in
the contract to shew that the seller was either authorized or re-
quired to send the grain anywhere at all. There is nothing even
in the oral evidence to shew that the seller knew anything
about where the buyer wanted the grain to go. I am unable,
therefore, to discover any reason for thinking that, at least under
the terms of the original contract, there was any intention that
the seller should be the buyer’s agent to make the shipping con-
tract with the carriers. The buyer may have intended to ask the
seller later on, as he in fact did, to make this contract on his
behalf, but there was certainly nothing said about it when the sale
contracts were entered into. Even if there was a discussion as 0
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10 has con- the ordering of cars, even assuming for the moment that there was
m on the e an agreement that the seller should procure them, the evidence
be that the does not shew that the defendant, the seller, was by arrangement
he moment to make the shipping contract on the plaintifis’ behalf with the

rilway company. The plaintifis’ evidence rather meagrely
MrTying on touching this point was self-contradictory.

' they were It cannot, therefore, be deried that it was the buyer’s duty
car at that under this contract to make the shipping cor tract either by them-
rery, Which selves or by some instructed agent because they were the only
8, who wus persons who knew where and to whom they wanted the grain
I'he vendor sent.
he did not Now, I do not think that there is anything in the Grain Act
lown in the which necessitates the rather absurd conclusion that it was in-
tended that a person who can make no shipping contract, who
hat section does not indeed want to make a shipping contract because he

! does not want to be liable for the freight, should nevertheless
Ir'r’.r.l:'\:)'un, be in certain circumstances the person to order a car or to secure
the buyer is A car.

(2) Unless

e common

Sec. 198 of the Grain Act says: “Carsso ordered shall be awarded
to applicants according to the order in time in which such orders
appear in the order book.”
pplicable is " Sec. 203 says: “Each person to whom a car has been allotted
parties that under the foregoing provisions shall, before commencing to load

where the it, notify the railway agent of its proposed destination.”

h & contraet
ing regurd to

the expres- Certainly the vendor could have done no such thing in this
inspection case unless, of course, he had received the information from the
etion office, buyer. 1 think the more reasonable interpretation of this section,
nothing in as applied to the conditions of this contract, is that the buyer
rized or re- who is to take delivery “on the car,” and in that plain sense is
sthing even “loading” the car, must before doing so inform the agent of its
v anything destination as having been the applicant for the car and as being
am unable, the person who is going to make the shipping contract and to
least under bind himself to pay the freight charges to the point chosen by
ention that him for its destination.

ipping con- With regard to any special contract that the defendant should

1 to ask the secure the cars I agree with Beck, J., that the evidence is not

ract on his sufficient to shew the existence of any such contract. The most
hen the sale I can make out of the evidence is the possible existence of some
nssion as 10 sort of collateral agreement or undertaking by Clarke to act as

1736 p.L.&.
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the agent of the buyer and in that capacity, but in that capacity
only, to secure a car for him. He had a right, under the Grain
Act, to act as agent for an applicant. This hypothesis, and it is
not much more in any case, is rather confirmed, in my opinion,
by what the plaintifis did in the letter of November 18, wherein
they say, “When you get the car loaded, use one of the enclosed
bills of lading to bill it out and send us the original.” Here we
have them directly requesting Clarke to act as their agent i
making the shipping contract. I think whatever Clarke may
perhaps have undertaken to do before that about the car must
necessarily be held to have amounted merely to an undertaking
to act for the plaintiffs as their agent in securing a car. If there
were such an agreement, and he had omitted to do his hest to
secure a car, there might have been some reason for liability for
damages for breach of that special contract. But that would be s
different ground of liability and no such ground of action is
alleged.

The action is for damages for non-delivery of the grain. In
order to succeed, the plaintiffi must shew that he was himself
ready and willing to accept delivery or that the seller, the defend-
ant, had done some act which amounted to a refusal ever to de-
liver and so relieved the plaintiff from the necessity of getting
ready. He was not ready to do so because he had not supplied
a car for the purpose as the contract contemplated. The defend-
ant never refused to perform his obligation if a car were provided.
Even if the defendant had agreed, as the plaintifis’ agent, to
secure a car, I think the facts shew that the agent was unable
to get a car within the time fixed for delivery. If the defendant
had been suing for damages for non-acceptance, it would have date
been a good answer by the plaintiff to say “you agreed to get a may
car for me and I was always ready and willing to take delivery as take
soon as you provided me with that car.” I do not think he can tain
recover damages from the seller for not delivering when the reason mak
for non<delivery was the inability of his own agent (the seller, Can

gEg3¥% ¥

EEEBERFFE

it is true) to secure a car so that he, the principal, would be ready of s
to accept delivery. In other words impossibility of performance ]
of the act of delivery is a good answer where it is due, not to im- seen
possibility in the doing of some act which it was the vendor's con
duty, qua vendor, to do, but to the impossibility of doing some 8
act which it was the buyer's duty to perform, but which was to :‘:

.
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hat capacity be performed by the vendor as the buyer’s agent. In other
or the Grain words, it is the buyer, the plaintiff, who would, in such a case, be
sis, and it is really setting up impossibility of performance, not as a defence,
my opinion, but as an answer to a defence, as a reply to the answer to him

18, wherein that he was not himself ready and willing to accept delivery.
the enclosed The plaintifi knew some considerable time before the dates

" Here we fixed for delivery that there was great difficulty in getting cars.
eir agent in He had been told so by the defendant. So far as the evidence
Clarke may shews, he never made any attempt on his own part to secure the
he car must cars, after he learned of the difficulty, that is, he never tried to

undertaking become ready to accept delivery. He cannot therefore hold the

ar. If there defendant liable for non-delivery.

i his best to There are other considerations in the case which would only
liability for apply if the defendant were the plaintiff and were suing for non-
t would bea acceptance. It is very probable that he also might not have been

of action is able to succeed, for instance, because he did not notify the plain-
tiff in time as to when he would be ready to deliver. As Beck, J.,
e grain. In points out, the contract almost necessarily implies some reciprocal

was himself duty of communication.

, the defend- I would allow the appeal with costs and direct judgment to be
Lever to de- entered dismissing the plaintifi’s action with costs.

y of getting Beck, J.:—The two memorandums, one dated in September,

not supplied the other in October, evidencing the sale by the defendant to the
The defend- plaintiffs of grain, provide for its delivery “on car at Jenner”

e provided. “by" (in the one case) November 30, 1915, and (in the other)
8" agent, to December 1, 1915.

was unsble The writings leave some things unexpressed, namely, which of
1e defendant the parties was (1) to provide the car; and (2) to fix the precise

would have date of delivery. These questions must therefore, so far as it
eed to get a may be necessary, be settled by ascertaining what the law will
p delivery as take to be implied with respect to them, and this is to be ascer-
think he can tained by considering all the circumstances surrounding the
m the reason making of the contract, including in this case the provisions of
| (the seller, Canada Grain Aet ((1912), ch. 27,D.). See generally on the subject
uld be ready of implied terms in a contract, 7 Hals., tit. “Contract,” sec. 1035.
performance I call attention to some of the provisions of the Act which it

8, not to im- seems to me have some special bearing upon the question under
the vendor’s consideration.

doing some Bec. 2 (g). “Applicant,” ref to an applicant for cars, means any

ko was mwhonu-pdnluﬂputhwhu or who is an operator of an
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Sec. 162 provides for a person having grain stored or binned in on ¢
not less than car lots in any country elevator ordering cars to be
placed at the elevator, and sce secs. 163, 164.

Sec. 184 provides for the owner or operator of a flat ware-
house applying to the proper railway official to furnish a car to
the person to whom the bin is allotted, and see sec. 185.

Sec. 194 provides for applying for cars to be furnished to load-
ing platforms.

Sec. 195 and a number of the following sections contain the
general regulations respecting the ordering, awarding, placing
and sending forward of cars.

Sec. 195. The railway company is to keep a car order book.

Sec. 196. An applicant may order cars according to his re-
quirements.

Sec. 197. The applicant or his agent duly authorized in writ-
ing shall furnish to the railway agent the name of the applicant
and the section, township and range in which the applicant
resides, or other sufficient description of his residence in the car
order book; and each car order shall be consecutively numbered
in the car order book by the railway agent, who shall fill in with
ink all particulars of the application, except the applicant’s
signature, which shall be signed by the applicant or his agent
duly appointed in writing.

2. Anagent of the applicant shall be a resident in the vicinity
of the shipping point, and if the car order is signed by the agent of
the applicant the appointment shall be deposited with the railway
agent.

Sec. 199. The applicant or his agent on being informed by the
railway agent of the allotment to him of a car shall at once declare
his intention and ability to load the car within the next twenty-
four hours, and provides for the case of his not fulfilling his
obligation.

Sec. 202 provides for spotting the cars.
Sec. 203. Each person to whom a car has been allotted shall
before commencing to load it notify the railway agent of its pro-
posed destination.
Sec. 245 makes it a penal offence, among other things, for a
person not being an agent duly authorized in writing of an appli-
cant for a car for shipping grain obtaining the placing of a name
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on a car order book as the name of an applicant for a car for
shipping grain.

Sec. 243 makes any person guilty of a violation of the Act
or of any regulation under it guilty of an offence punishable on
summary conviction.

Form E is the form of the car order book and contains at its
foot the following statement to be signed by the applicant or his
agent: “I hereby declare by myself or agent appointed in writing
that at the time of making this order I am the actual owner of a
car lot of grain for shipment.”

In Kleinert v. Abosso Gold Mining Co. (1913), 58 Sol. J. 45,
the Privy Council adopted the rule of construction expressed by
Lord Blackburn in Mackay v. Dick, 6 App. Cas. 251:

As a general rule where, in a written contract, it appears that both parties
have agreed that something shall be done, which cannot effectually be done
unless both coneur in doing it. the construction of the contraet is that each
agrees to do all that is necessary to be done on his part for the carrying out of
that thing, though there may be no express words to that effect.

In Williston on Sales of Goods, see. 457, it is said:—

In order for either buyer or seller to put the other party in default, it is
often necessary that notice of some fact be given. This necessity is some-
times due to an express condition in the contract. In other cases the con-
dition, though not expressed in words, is necessarily involved in the agree-
ment. Accordingly if the seller agrees to deliver on the buyer's ship when
it is ready to receive the goods, notice to the seller that the ship is ready to
receive them is a condition precedent to the seller's obligation (Armitage v.
Insole (1850), 14 Q.B. 728 (117 E.R. 280); Stanton v. Austin (1872), LR. 7
C.P. 651; Pinkham v. Haynes, 103 Me. 112, 68 Atl. 642, where the sellers
agreed to deliver potatoes on board cars to be furnished by the buyer on or
before a certain date; it was held that the sellers were entitled to such notice
of the arrival of the ears as would enable them with reasonable diligence to
load the potatoes, and not having received such notice were freed from their
obligation to deliver any potatoes).

Generally where the buyer or seller is entitled to notice before performing,
the notice is not simply a condition qualifying his obligation but it is also a
legal duty of the other party to give such notice within a reasonable time.
Accordingly if the notice is not given, not simply is the party who should
receive it excused from performing, but he has a right of action against the
party who should have given it.

It is quite clear from the provisions quoted from the Act that
after the making of such a contract as that in question a neces-
sity arises for communication between the parties—that there is
an implied obligation on the part of the seller and the buyer
respectively to make certain communications the one to the other,
and also that there is an implied obligation on one or other and

perhaps on both to give certain notices to the railway company.
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In Forrestt v. Aramayo (1900), 83 L.T. 335, the Court said fac
(per Lord Halsbury, Smith and Williams, L.JJ., coneurring):— wol
Whenever there are concurrent obligations the party who seeks to recover !
against the other must shew that he has always been ready and willing 1o
perform the obligation upon him. It is immaterial whether the obligation
is express or is implied: Ezpressio eorum que tacite nisunt nihil operatur. In
a contract for the sale or manufacture of a chattel, the one party must be
ready and willing to deliver, and the other to accept delivery. The diffcrence
between the two acts is quite immaterial. A :
Whichever party is the actor, and is complunlng of a breach of contract, ac
he is bound to shew, as a matter of law, that he has perforined all that wus : vis
incident to his part of the concurrent obligations. The averment that he was >
always ready and willing to perform his obligation is a necessary averment. . |

Therefore (in this case) it seems to me that neither can bring an action
against the other for breach of contract because neither party was ready and
willing to do his part of the concurrent acts.

Smith, L.J., said:—

The defendants are suing the plaintiff to recover liquidated damages
because the plaintiff did not deliver the launch until many days after the
agreed date. The defendants, being the actor, must, in order to recover the
damages, shew that they were always ready and willing to perform their part
of the contract by having a vessel ready to receive the launch on bourd, and
that they gave notice to the plaintiffs that they had such a vessel.

It seems to me that the Grain Act in using the word “owner”

all

dir

does not intend to attach to it any narrow, technical or strictly col
legal meaning or a meaning which as between farmers selling grain as
and persons engaged in the business of buying grain will vary is1
with the special terms of each particular contract and the condition the

of the goods as disclosing whether or not in the particular case the g
property has passed from the seller to the buyer involving often
a more or less intricate question depending upon whether the sale
is of all the seller's grain and therefore of specific goods or of a
defined but unascertained part of a specific entirety, or whether,
and if so, when the quantity sold has been unconditionally approp- tir
riated to the contract and whether the buyer has had notice of
the appropriation or whether the seller at or at any time after the ea
making of the contract still remains under an obligation for the pur-
pose of ascertaining the price (Sale of Goods Ord., sec. 20, I1L) to wi
weigh, measure, test or do some other act or thing. On the other
hand, I think the Act intended the word “owner” to be taken in
a wide, popular sense, such a sense as would be given to it by
those classes of persons—farmers and grain buyers—to whose
transactions extending during a considerable season year after
year the provisions of the Act were directed and intended to
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rt said ; facilitate and simplify, and I think that sense would apply the  ALTA.

ng):— y word “owner” to the farmer when he is himself shipping his  8.C.

b 4 grain direct for sale on his own account, and to the grain buyer in = gyupr

Mling : . - 3
hl":““':: all other cases, irrespective of the question whether or not accord- & :/°~

. In 3 ing to the technical rules of law the property in the grain had CLARKE.
-;nst be passed from the farmer to the grain buyer.
Terence 1 Pk TR
o In other words, I am of opinion that the obligation under such
ontract, a contract as that under consideration—apart from express pro-

ll.;.:. was v vision to the contrary—is upon the buyer to order the necessary
"_:(_“‘wf cars. The conveniences of this course are, it seems to me, a con-
1 action firmation of the view I have expressed; the grain buyer is presum-
ady and ably making similar contracts with a large number of the farmers
3 in the same vicinity and is consequently in a position to arrange for

T the delivery of grain at times which will best accord with the
Ster the ! supply of cars. A further confirmation of this view is that the
over the Act imposes an obligation in favour of the railway company that
‘l‘l':: ':‘n’; the agent of the company shall at the time of shipment be informed
d by entry in the car order book of the destination of the grain, a

ywhner” direction which must necessarily come from the buyer. A further
strietly confirmation is furnished, I think, by reason of the Act imposing
£ grain as I think it does a penalty upon a person applying for cars who
1l vary is not entitled to do so. The Act must have intended, as I think,

ndition that not, sometimes the selling farmer and sometimes the buying
ase the grain dealer, but uniformly always one, and as I think the buyer
g often should be the applicant, as being the ‘“‘owner.”

‘he sale If this view is correct then the reasonable thing to be done—
orofa and therefore an implied term of the contract—is that the buyer
‘hether, shall give the seller some reasonable notice, having regard to the
\pprop- time within which the seller is to deliver and the probabilities as
stice of to the prompt supply or shortage of cars—something much more
iter the easily ascertained by the grain dealer than the farmer—as to the
the pur- proper time for delivery so that the seller may make delivery

I1L) to within the time limited by the contract and so that delivery may
i other coincide with the supply of the cars, a condition of things which
aken in may call for one or more provisional notices from the buyer, to
o it by which the seller, assuming he may disregard them under some

. whose circumstances, must do so at the peril of not being able to make
wr after delivery within the limited time because, through his fault in
wded to disregarding the buyer’s notices and his arrangements for the
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supply of cars, the buyer cannot procure them, and under a penalty
of the buyer either repudiating the contract for delay or insisting
on a later delivery.
1 come now to the evidence. As to the question which was to
procure the car:—The defendant says that at the time of making
the first contract he said to the plaintiff Stuart, “What will 1 do
when I get ready to deliver this?” and that Stuart said, “You
come to me when you get ready to deliver and I will fix you up,
T will get you cars”; he said, ‘“Come to me and I will do the rest.”
The defendant is not prepared to state that anything was said
upon the question of cars at the time of making the second agree-
ment. The defendant’s son on speaking of the occasion of the
making of the first contract says: “ As near as I can remember my
father I think asked him (Stuart) how he was going to get these
cars as there was no agent at Jenner at the time, and I think
Mr. Stuart said to come to him and he would get the cars and tell
him where to ship to.”
The plaintiff Stuart said on cross-examination:—
Q. You say that nothing was said as to who should order the cars. Is
that what you say now? A. No, I did not say that. Q. Was anything ssid chy
as to who should order the cars? A. I said I would not take the responsibility tri
for ordering the cars. Q. Was anything said about who should order the ear?
A. I don’'t know as anything was said about that. The difficulty in getting
cars was spoken of. Q. What was said? A. I explained to him that there
would be difficulty in getting cars on account of the large amount of wheat
to be shipped, and he might have some difficulty in getting a ear to ship the
grain even if he made the contract. Q. He might have it? A. Yes. Q. Did
you say you would get the ear? A. No, I certainly did not. Q. Did you
explain that he would have to get the ear? A. I explained he would have
difficulty in getting it. Q. So that according to your story it was not dis-
cussed who was to order the cars? A. It was discussed that he might have
trouble in getting a car. I don’t know whether it was pointed out that he
was to get the car. T won't say definitely that it was pointed out to him to
get the car.
It seems to me that in view of such evidence it eannot be found ne
as a fact that the parties agreed as part of the contract when made cal
that the defendant was to procure the cars. ex)
Afterwards there was a dispute over the question upon whom del
lay the obligation to get the cars, each claiming that the obligation
was upon the other. So that the question is left, in my opinion, the
to be settled by ascertaining what was the implied term of the
contract in that respect.
In the result neither got the cars, and if my view is correct
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that the obligation to do so lay upon the plaintiff the necessary
consequence is—following the principle laid down in Forrestt v.
Aramayo, supra—that the plaintiff cannot recover.

I would therefore allow the appeal with costs and dismiss the
action with costs.

WavsH, J., concurred with Beck, J.

Ives, J. (dissenting) :—The two written agreements, the alleged
breach of which gives rise to the action are in the following words:—

Alderson, Alberta, September 14, 1915.

This is to shew that I have sold to N. E. Stuart & Co. of
Alderson, Alberta, 1100 bushels of wheat basis one Northern at
7414 cents per bushel to be delivered on car at Jenner, Alberta,
by November 30, 1915, and that I have received $1 on same.
R. 8. Clarke, N E. Stuart & Co., by N. E. Stuart.

The second agreement is dated at Alderson on October 9,
1015, and in identical terms provides for sale and delivery of 1,500
bushels of wheat by December 1, 1915, at 76¢c. per bush.

Considerable evidence was given at the trial of a contradictory
character on the point of who should provide the cars, and the
trial Judge found that this duty was undertaken by the seller.
I have read the evidence and I think that conclusion cannot be
disturbed.

The evidence as to who was to supply the cars is also subject
to the further consideration that the discussion anent cars between
the parties at the time of or just before the contract largely arose
by reason of the plaintifi’s reluctance to enter into these contracts
for future delivery, and he urged the difficulty and uncertainty
of securing cars upon the defendant as a reason against making
these contracts.

The contract itself fixes the place of delivery “on car at Jen-
ner” and is a very different expression in my opinion from “F.0.B.
car at Jenner.” In the latter case the words relate to price or
expense while in the present contract the words are used to
denote a place of delivery.

If it is to be implied here that the buyer is bound to furnish
the car then unquestionably it would seem to me that the impli-
cation is against the balance of convenience. The first contract
is dated on September 14, and the seller is to deliver “by Novem-
ber 30,” a period of two and a half months. It is at the seller’s
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option to deliver on any day following September 14, up 1,
November 30. Is the buyer to have a car in readiness every day
of that time? There is no obligation on the seller’s part to load
it on any particular day.

Counsel urged the provisions of the Grain Act as bearing upon
this contract. I cannot agree with such a contention. Tlhis is
simply an agreement for the sale and purchase of goods. But the
spirit of the Grain Act is to facilitate the prompt moving of grain
and the avoidance of delay in the use of freight cars. If it is to be
implied that the plaintiffi here undertook to supply the car for
the defendant to load, such implication is surely opposed to the
spirit of the Grain Act.

The defendant failed to deliver any of the wheat within the
times fixed or at any time. The Chief Justice fixed the time of
the breach as January 3, 1916, on the ground that the parties
orally agreed to extend the time for delivery to such time as
defendant could get cars and found that defendant did procure
and load and ship a car on his own behalf at that time and that
therefore the breach then occurred. I think the oral agreement
is within the Statute of Frauds and not enforceable. But it isa
request by defendant to postpone the date for delivery which
plaintiff granted, and the plaintiff is entitled to be indemnified
in respect of the delay which he made at defendant’s request.
See Ogle v. Earl Vane (1867), L.R. 2 Q.B. 275, 37 LJ.Q.B. 7.
He purchased plaintiff’s forbearance and must pay for it.

I would dismiss the appeal with costs. Appeal allowed.

BOYD v. ATTORNEY-GENERAL FOR BRITISH COLUMBIA.

Supreme Court of Canada, Sir Charles Fitzpatrick, C J cud Davies, Idington,
v Duff and Anglin, JJ. ;"

1. Taxss (§ VC—193)—S wn—PA 'S BHARE IN LAND—
Srrus—DomiciLe.

Succession duty is gn under the British Columbia Succession

Duty Act (RSBC 1911, ch. 217, sec. 5) on the share of a deceased

mner in lands mum m the province although the head office of the
he deceased partner were outside the province.
[The ng v. quu [1012] A.C. 212, followed.]

2. CoNsTITUTIONAL LAW (§ 1G—140)—DIRECT TAXATION WITHIN PROVINCE—
SuccessioN DUTY.
The imposition of & succession duty upon the interest of u deceased

nershi propert within the province, where he was domi-
mn oy P within y and ly within the

of
"[28 D.LR. | oa nnfun.smm See also Cotton v. The Kinj,
15 D.L.R. 253, [1914] A.C. 176.]
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ArpeAL from a decision of the Court of Appeal for British
Columbia, 28 D.L.R. 193, 23 B.C.R. 77, affirming the order of
the Chief Justice, who dismissed the appellants’ petition.

Lafleur, K.C., and David Henderson, for appellants.

J. A. Ritchie, for respondent.

Neshitt, K.C., for the intervenant, the Att'y-Gen’'l for the
Provinee of Ontario.

Frrzeatrick, C.J.:—I think this case must be governed by
the decision in Rex v. Lovitt, [1912] A.C. 212. The only ques-
tion is whether the fact that the lands were, as is alleged, the
property of the partnership instead of being vested in an indi-
vidual can make any difference, and I do not see that it can.

It is said that all that those claiming under the deceased would
be entitled to would be a share in the surplus of assets over lia-
bilities of the partnership. How does this differ from the ordi-
nary case of a residuary legatee who is only entitled to the balance
of the testator’s estate after payment of debts? In the judg-
ment in Rex v. Lovilt, supra, it was said:—*“The tax is on the
gross sum though it may be money used in trade and as such
be subject to many deductions before it can fairly be treated as
not property.”

The case has been argued as if it depended solely upon the
law governing such matters in the absence of express agreement.
I am far from satisfied that that is the correct view. Pars. 8
and 9 of the articles of partnership are certainly not apt for pro-
viding for the usual sale, winding-up and division of the surplus
of the partnership. It may well be that on a division and execu-
tion of proper releases and instruments, such as is contemplated
by par. 9, each of them, the executors and the surviving partner,
would hold one-half of the lands, the only difference being that
they would hold divided instead of undivided shares.

Be this as it may, I am satisfied that this real estate in the
Province of British Columbia passes under the will, and I do not
think it possible that payment of succession duty can be avoided
on any allegation that the devise may be subject to answer pos-
sible liabilities of the partnership.

I'do not wish to embarrass the case by suggesting unneces-
sary points of doubt, but it is remarkable that, though the testator
appointed executors and trustees of his will, there is no devise
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or bequest to them of any property whatever. If the land passes
under the devise in the will to the widow and three sons of the
testator, there would seem a still stronger case why they should
be liable for payment of the succession duty.

That the lands must be considered as personal property is
1 think, a question that chiefly concerns the intervenant, but it
must be noted that in most, at any rate, of the cases to which
reference has I een made the question for decision has been whether
the property was liable for probate duty.

The claim that the share of a deceased partner is situate where
the business of the partnership is carried on, does not, I think,
further the appellant’s case. The distinction is overlooked be-
tween the locality where the asset forming part of the partner-
ship property is situated and the place where the share of the
partnership is considered to be situate. So far as this particular
asset is concerned, the business of the partnership must, I think,
be considered to have been carried on in British Columbia. In
Beaver v. The Master in Equity of the Supreme Court of Vicloria,
[1895] A.C. 251, where a firm carried on business in London,
Melbourne and Adelaide, it was held “that the interest of a
deceased partner in the business carried on at Melbourne was
locally situate in the Colony of Victoria so as to be liable to
probate duty in respect of his will.”

Davies, J. (dissenting): —The question to be determined on
this appeal is whether the share or interest of Mossom Martin
Boyd, deceased, in certain real estate situate in British Columbia
standing at his death in his name and in that of his partuer
William T. C. Boyd, is liable for succession duties under the
Succession Duties Act of British Columbia, R.8.B.C. 1911, ¢h. 217.

Sec. 5 (a) of this Act enacts that:—

On the death of any person the following property shall be subject to
succession duty: All property of such deceased person situate within the
provinee, and any interest therein or i theref! whether the deceased
person owning or entitled thereto was domiciled in the province at the time
of his death, or was domiciled elsewhere, passing either by will or intestacy.

The case came before the Courts on the petition of the execu-
tors of M. M. Boyd’s estate praying for a declaration that the
properties in question were not liable for succession duties because
they were acquired by the partnership the “Mossom Boyd Co.”
and were paid for out of the partnership funds; and although
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standing and held in the names of the individual partners were
so held by them on behalf of and as part of the assets of the
partnership—and that as the business of the partnership was
carried on in Ontario, where the head office was and where the
books were kept, the interest of the deceased partner in these
partnership lands was not liable to succession duty under the
British Columbia Act.

The Chief Justice of British Columbia dismissed the petition
without stating his reasons. On appeal to the Court of Appeal
for that province the Court was equally divided and the judg-
ment of the Chief Justice therefore stood.

I think the evidence shews that the partnership carried on
its business in Ontario at Bobeaygeon, where its head office was
and its books were kept, and that it had no partner or paid agent
to transact business in British Columbia, though it purchased
and sold lands there as elsewhere in Canada under the terms of
the partnership deed.

I think also it is clearly shewn that the lands in question were
purchased and paid for out of the partnership funds, and that,
although they stood in the names of the individual partners, they
did o in trust for the partnership, and must on the death of one
of the partners and for the purposes of succession duty be treated
as partnership property of the firm.

I am also of opinion that the shares of the individual partners
in these real properties of the firm must be treated in the absence
of any binding agreement between the parties as personalty:
Att'y-Gen'l v. Hubbock, 13 Q.B.D. 275. The reasons why this
must be so are clearly explained by Brett, M.R., at p. 285, and
Bowen, L.J., at p. 289.

But, in my judgment, it does not matter for the determination
of the question on this appeal as to the liability of the property
in question to pay succession duties whether it is treated as per-
sonalty or realty.

The sole question is whether the interest, whatever it may
be, of the deceased partner comes within the section of the Act
I have quoted.

The section clearly overrides and excludes the rule of law
based upon the maxim “mobilia sequuntur personam,” and, there-
fore, though the deceased’s domicile was in Ontario and the lands
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were treated as personalty, they would not escape liability on that
ground.

That point being disposed of by the express terms of the
statute, we must determine whether the other judicial rules re-
lating to partnership property have also been set aside or over
ruled by the statute.

It is contended, on the part of the appellants, that, although
the lands were situated in British Columbia and the title stood
in the individual names of the partners, still, as they were part-
nership property of a firm carrying on its business in Ontario,
they were not liable under the Act for the succession duties.

The contention was made and I agree with it that as under
the facts the deceased partner had in law and equity no interest
in these lands within the meaning of the statute they were simply
these British Columbia assets of the partnership and must be
held at its dissolution and for the purposes of succession duty
to he situate in Ontario, where the business of the partnership
wag carried on—and that the only right or interest the deceased
partner or his representative had at the time of his death was
a right to share in the surplus assets of the partnership.

The law on this subject, as above stated, is clearly put in
Lindley on Partnership, 8th ed., pp. 402 and 403, and Halsbury,
vol. 22, p. 55, where the authorities are collected.

M. M. Boyd’s interest in the partnership property under these
authorities consisted at the time of his death of the surplus assets
of the partnership after its debts and liabilities were paid and
discharged, and this is the only interest which passed or could
pass on his death to his representatives.

The only right of the executors of the will of the deceased
partner, the petitioner in this Court, is a right to have such share
of the deceased properly ascertained and paid. The right of the
B.C. legislature to change and displace these rules of law and
to make the interest of a deceased partner in partnership property
situate in British Columbia liable to succession duties is not dis-
puted.
The question is: Has it done so in the section of the statute
quoted above, either expressly or by necessary implication? If
it has not so changed and displaced these judicial rules with
reference to the interest of a deceased partner in partnership
property situated within the province, then cadit questio.
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In the case of Rex v. Lovitt, [1912] A.C. 212, so much relied
upon by the two Judges in the Court of Appeal as supporting
the right of the province to claim the succession duties in this
case, the Judicial Committee did certainly determine that a com-
petent legislature may if so minded and by the use of apt language
in its legislation impose a succession duty on property within its
jurisdiction, even if in so doing it displaces the rule of law based
upon the maxim mobilia sequuntur personam.

Their Lordships first decided that the monies there in ques-
tion, being deposits made by the deceased testator in his life-
time in a branch bank in New Brunswick of the Bank of British
North America, whose head office was in London, England, were
primarily at least payable in St. John, N.B., where the branch
bank was, and came, therefore, within the words of the statute,
“property within the province.”

They held further that the rule of law based upon the maxim
mobilia sequuntur personam had been expressly displaced by the
language of the section which made all such property liable to
succession duties though the testator’s domicile may have been out-
side of the province.

But the decision in that case does not help the Crown in the
case before us hecause the British Columbia statute does not pro-
fess to displace any of the rules of law relating to partnership
property or to alter the rights of a deceased partner or his repre-
sentatives on his death in or to such property.

I am quits a loss to understand what words in the section
now under < -cussion can be invoked to displace any of such
judicial rules. If none can then these rules must be given effect
to. The mere fact that the property stood in the individual names
of the two partners cannot affect the question. It was partner-
ship property and the partners held it in trust for the partner-
ship. The only interest which the partner held was a right to
share in the surplus assets of the partnership, and as the business
was carried on outside of the province the succession duties, if
any such were payable at all, would be payable in the province
where the business was carried on.

The words of the section relied upon as displacing by implica-
tion the ordinary rules of law relating to partnerships and the
interest of the partners therein are no doubt these, “all property
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of such deceased person situate within the province and uny
interest therein or income therefrom.”

From what 1 have already said it will be apparent that my
conclusions are that the deceased partner had no interest in these
properties at his death within the meaning of the section in ques.
tion and that any interest he had with respeet to them or that
his representatives had under his will was a right to have them
treated as partnership properties and to share in the surplus
assets of the partnership, the business of which was carried on
in Ontario and not in British Columbia. In other words, the
property was not that of the deceased partner nor had he any
interest in it. His sole right and that of his representatives on
his death was the right to have the property treated as a part-
nership asset in winding-up its affairs in Ontario.

The answer to the argument arising out of the title to the
lands standing in the individual names of both partners at the
decease of M. M. Boyd is that previously stated by me, namely,
that it being shewn to be partnership property purchased with
partnership funds the deceased and his partner would be held
respecting them to be trustees for the partnership and the exceu-
tors of the deceased’s will would be compelled to join in a sale
of the properties for partnership purposes or otherwise to convey
and assure the properties to the surviving partner for partner-
ship purposes. No interest other than his right to a share of
the surplus assets of the partnership was. held or possessed by
the deceased partner at his death or could be disposed of by his
will in these properties.

If the legislature intended to make any such interest liable
to succession duties they would have used express language to
displace the rules of law respecting it as they did when they de-
sired to displace the rule of law respecting personal property
founded on the maxim mobilia sequuntur personam.

1 would, therefore, allow the appeal and grant the declaration
prayed for.

IpiNaToN, J.:—The late Mossom Martin Boyd carried on busi-
ness in Ontario along with his brother under articles of partner-
ship which 1 will presently refer to, and having made a wil,
also to be referred to, died June 8, 1914, when amongst other
assets they held timber lands situate in British Columbia.
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These lands had been acquired and registered in the names
of the said M. M. Boyd and his said brother William Thorneroft
(ust Boyd and were held as partnership property.

The question raised herein is whether the Provinee of British
Columbia can, under its Succession Duties Aet, R.S.B.C. 1911,
ch. 217, sec. 5, claim that any interest in said lands or income
therefrom was subject to succession duties.

Said sec. 5, so far as directly dealing with the matter involved,
is as follows:—

5. (1) Save as aforesaid the following property shall be subjeet on the
death of any person to succession duty, as hereinafter provided, to be paid
for the use of the province over and above the probate duty preseribed in
that behalf from time to time by law:

(a) All property of such deceased person situate within the provinee, and
any interest therein or income therefrom whether the deceased person owning
or entitled thereto was domiciled in the provinee at the time of his death, or
was domiciled elsewhere, passing either by will or intestacy.

It is denied by appellant that this enables the provinee to
collect duties in any case of death of a partner when the partners
had carried on business and resided beyond the province at the
time of such death.

We have been by means of the liberal citation of cases invited
to consider the probate duties, the succession duties, the death
duties, the legacy duties payable heretofore, and now under a
variety of English statutes, the voters’ franchise and legislation
bearing thereon, and in the same way the several Acts in force
in Fngland and her colonies bearing respectively upon such like
duties or rights not overlooking sundry other Acts such as Locke
King's Act, and last but not least the Mortmain Acts, in order
to be helped to a proper understanding of the sections just quoted.

Briefly put the argument was based upon the theory that
land held by the members of a partnership was held as joint
tenants, and therefore the share of one dying would by due course
of law become vested in the survivor or survivors to be held sub-
jeet to the terms of the articles of partnership as part of the
assets of the firm and only be accounted for by the survivor or
survivors in course of his or their winding-up the firm business
or default through the Court, which necessarily must observe
the doctrine of equity jurisprudence by which all the assets must
be treated as personal property, and, as there could be no claim
made by the personal representative of a deceased partner to

18—36 p.L.R.
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any of the assets and only a possible claim to share in the residue
of the proceeds realized by survivor or Court in Ontario in due
course of liquidation, there was nothing for the said statute to
operate upon.

I have, in deference to the course which that argument has
taken in the hands of able counsel, considered all these cases,
but I cannot say that I am much helped thereby to a solution
of the actual problem presented to us to determine. Many of
these cases cited to us had to distinguish between what should
be held to be real and what personal property in certain con-
tingencies for the purpose of applying the Act imposing a pro-
bate duty, or for other purposes the equitable doetrines properly
relevant in certain cases wherein land had in fact furnished the
basis of the dispute, but in such view had to be treated as per-
sonal property.

We have no such distinctions to make herein or at least if
such like distinction has to be observed, it rests upon other con-
ditions than those arising in many of the cases cited.

It matters not whether the interest that passes by this testa-
tor’s will is real or personal or a mixture of both. Whatever it
is the clear purpose of the Act is, if we study its provisions as
a whole and regard its purview, to see that whatever passes shall
be taxed.

There are some rather cogent reasons for holding that under
the state of the law in England nothing in said land would have,
if governed thereby, passed by such a will but the possible share
of the personal representatives of deceased in the ultimate residue
of the realized assets of the firm. But when I come to try and
apply such reasons to this particular statute and its entire pur-
pose and the relation thereof to the peculiar facts of the case
and to the laws of British Columbia to which I am about to advert,
I must hold that something in the nature of an interest in the
property or the income thereof has passed.

It would surprise the appellants to be told that nothing in
British Columbia passed by the will.

It is self-evident that everyone concerned felt the necessity
of holding that something else than suggested in argument passed;
else why resort to the B.C. Probate Court for ancillary letters
through the statutory provision for recognition of the Ontario
probate?

I

g8 2
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esidue And when we go a step further we find that, in order to make
n due a title to any purchaser of the B.C. lands in question, or even
ate to to one of those concerned in the event of a partition thereof, it

seems necessary in order that there should be any title pass in
it has either such case (the provisions of the Land Registry Act are
cases, such) that the parties concerned must resort to the will and pro-
lution bate and only by means thereof can title be made. These features
my of seem to me to furnish the crux of the case to be considered and
should decided.

1 eon- There does not seem to be anything in the nature of a trans-
A pro- mission to the surviving partner such as formerly enured in
operly England and does yet, by reason of the title being one of joint
ed the tenancy.

8 per- That phase of the English law of real property seems to be

practically taken away by reason of the provision of the Land
east if Registry Act, ch. 127, of the R.8.B.C. 1911, sec. 52, which enacts
T Ccon- as follows:—

Where by any letters patent, conveyance, assurance, or will, or other
instrument made and executed after the twentieth day of April, 1891,
land has been or is granted, conveyed or devised to two or more persons,
aver it other than executors or trustees, in fee-simple, or for any less estate, it shall
ons a8 be considered that such persons took or take as tenants in common, and not as
) joint tenants, unless a contrary intention appears on the face of such letters
patent, conveyance, assurance, or will, or other instrument, that they are to
take as joint tenants.

under It will be observed that executors or trustees are the only
| have, grantees who may receive a title in joint tenancy to be governed
+ share by the incidents of survivorship peculiar to such a tenure unless
residue by express provision to the contrary.
ry and There is no such implication to be presumed from the mere
re pur- fact of the existence of a partnership between the grantees.
1e case There is no such statutory provision in England, so far as
advert, Ican find, and certainly the text books indicate that the pre-
in the sumption of a grant to more than one person whether partners
_ or not is, unless otherwise expressed, a grant to hold as joint
hing in tenants, with all the incidents of survivorship incidental to joint
tenancy.

I need not dwell on the exceptions presumed from circum-
passed; stances. It may be observed that many English decisions and
letters some of those cited to us turn upon this conception of the law
Ontario in England.

testa-

 shall

seessity
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The right of survivorship in law founded thereon has often
enabled surviving partners to deal properly and advantageously
with the partnership estate and even wind it up.

We must also remember that the jurisdiction of Courts of
equity over the administration of partnership is so ecomprehensive
that the views of these Courts, treating the entire property of
such partnerships for that and like purposes as personal property,
being that to which everything in the last resort is reducible hy
the process they adopt, dominate legal minds.

Hence we find the propositions laid down, perhaps rather
broadly, by high authority that all partnership property is per-
sonal. Obviously the expressions so quoted relate to such cases
as happen to be dealt with for some purpose incidental to a part-
nership as such, or to the view of Courts of equity in adminis
tering partnership assets.

1 cannot accede to such a proposition as of universal applica-
tion and covering cases where the partners see fit expressly to
provide for an entirely different treatment of their assets.

What a Court of equity may do and find necessary to do in
the course of administering a partnership estate in order that
third parties may get their share, when no other provision has
been made therefor, and the principles and practice of proceeding
in a Court of equity have to be observed, is one thing. But when
third parties have not to be protected and the partners have by
their contract between themselves made ample provision for the
manner of dealing with partnership assets, it is entirely another

thing, and I venture to think that in such a case no Court of
equity would interfere with that provision or the mode of carrying
it out, but rather would aid in the due execution thereof according
to the agreement.

Now what is the condition of things existent in the partner-
ship we have to deal with and to which we have to apply if we
can the statute now in question?

The articles of partnership are in the case and dated Novem-
ber 23, 1892, subsequent to the coming into operation of the
statute 1 have quoted above relative to the nature of the tenure
under which the lands acquired by the firm should be held, and
constituting it, presumptively at least, a tenancy in common.

I may remark here that in Ontario there had long existed

R
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statutory provision from which I imagine the B.C. legislature
copied that which I quote above, substituting the year 1891 for
that of 1834 in the Ontario enactment.

This fact is, of course, of no further consequence than to sug-
gest the mode of thought likely to prevail with business men of
Ontario when acting as partners they enter into a bargain for
the management of and dealing with their property including real
estate at home and abroad. It may require that due heed should
be paid to that circumstance in interpreting the language they
have used in framing their articles of partnership and the agree-
ment therein for the winding-up of their estate.

When due heed is paid thereto and to the language used in
such articles and they are thus found to possess a meaning in
accord with what a business man would read therein freed from
the hampering preconceptions lawyers often have of what men
are about, I submit no Court should interfere with, but try to
execute, the purpose in the business man’s mind.

The articles of partnership in question herein provided for its
continuation for 10 years from the date thereof or until the part-
nership had been determined by either party giving six months’
notice to the other.

Following such provisions are articles 8 and 9, which are as
follows:—

8. If either partner shall die during the continuance of the partnership
his executors and administrators shall be entitled to the value of the partner-
ship property, stock and credits to which the deceased partner would have
been entitled on the day of the date of his death.

9. On the expiration or other determination of the said partnership, a
full written account shall be taken of all the partnership property, stock,
credits and liabilities, and a written valuation shall be made of all that is
capuble of valuation, and such account and valuation shall be settled, and
provision shall be made for the payment of the liabilities of the partnership,
and the balance of such property, stock and eredits shall be divided equally
between the partners, and each shall execute to the other proper releases and
proper instruments for vesting in the other, and enabling such other to get in
such property, stock and credits.

Clearly this partnership ended by the testator’s death, and
what art. 9 provided probably was duly carried out. And, how-
ever that may be, it is to be presumed it was so until the con-
trary appears.

We are not informed on all this as we might have been. Proba-
bly a full exposition of the results of the provisions just quoted

Bovp
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ATTORNEY-
GENERAL
FOR
Britisa
CoLuMBIA.

Idington, J.
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and what done pursuant thereto, would have deprived the theo-
retical argument submitted of much of its application.

The will of the testator is produced, and, assuming it was
intended thereby, as suggested by counsel on the argument, to
deal with the interest of the deceased in the lands in question,
it furnishes an illuminating commentary on the pretensions set
up in argument.

The will provides a period of 10 years is to be allowed for
carrying out the greater part of the provisions made thercin, in
order to prevent any loss to this testator’s estate by too hasty
a realization of the assets.

Is not the fair inference that the testator well knowing the
above quoted provisions for the settlement of the partnership
affairs expected and intended that there should be no enforced
winding-up thereof in the manner contemplated in the argument
herein, but that after the valuation there should be a division of
the lands as well as goods available for partition and the trustee
executors be enabled thereby to execute the testator’s directions?
Every one of long experience in Canada knows the need that
exists for dealing with timber limits and lands as this testator
directs.

Such seems to me to have been the scope and purpose of both
the articles of partnership and the will, and that there was thereby
a transmission of the testator’s interest in the lands in question
clearly within the meaning of the statute in question rendering
it liable beyond peradventure to the payment of succession duties
in British Columbia.

In that view there is no need for speculation as to the possible
outcome of a winding-up of the partnership by a sale of the assets
and on the realization thereof a payment of money in Ontario
where the surviving partner and the executors presumably would
execute their respective duty or trust and the money be payable.

There also seems clearly in such a view no room for the argu-
ment presented on the basis of the results of such a speculative
way of looking at the matter.

Even in such an alternative I by no means have a doubt as
to what the legislature intended. The expression of that inten-
tion might well have been better put, 8o as to cover the grounds
taken in argument.
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e theo- However that may be, there is in sec. 5 (b) a provision made cﬁ
against the possible vesting of an estate in a joint tenancy whereby 8.C.
the beneficial owner might under the strict literal terms of sub- Bor»
sec. (a) escape. This provision against any possible resorting to v
ATTORNEY-
such subterfuge clearly suggests that the case of any other analo- Geserav
gous result arising from the doctrine of survivorship in a joint Bn::‘sn
tenancy was not expected as a thing that could arise under the Corumsia,
wed for law of British Columbia. Idington, J.
rein, in ’ 1t is difficult to imagine a more tangible asset possessing a
0 hasty local situs than land in any country and especially so where both

it was
ient, to
nestion,
ons set

by virtue of the provisions I have quoted the tenancy would be
ing the ; presumed to be a tenancy in common and by the provision of
nership 'j the Land Registry Act it is contemplated that each of the parties
nforeed named in the registry as owners, or their representatives, must

gument ’ join in order to effect a transfer of the entire estate.
ision of The provision of sec. 25 of the Partnership Act declaring that
trustee real estate as between the partners shall “be treated” as personal
setions? or movable and not real and heritable estate, does not seem to
pd that me to affect the operation of the Act in the slightest degree so
lestator far as it relates to the situs of the property or interest therein
to be taxed. It simply fits what Courts of equity for purposes
of both of administration have always, at least primd facie, maintained.
thereby There may arise sometimes but cannot in this case an arguable
[uestion question as to the measure of interest of a partner in an insolvent
ndering partnership concern or one possessing little value. I express and
1 duties indeed have no opinion in regard thereto.

I only refer to it to illustrate that there may be questions
possible other than that of situs arise out of said sec. 5 in relation to which
e assets sec. 25 of the Partnership Act may have a bearing.

Ontario The Province of Ontario desired and was allowed to inter-
v would vene, The fullest argument possible is always desirable in these
rayable. cases. But we have no right, and are indeed not asked to pass
\e argu- upon the possible claims of that province, resting upon such
rulative theories as the argument presents, to maintain another succession
duty even if the British Columbia claim is maintained. That
oubt as possibility is properly suggested in argument as a reason for great
| inten- care on our part.
grounds The case of Rez v. Lovitt, [1912] A.C. 212, goes a long way
to maintain the respondent’s claim.
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The actual situation of the properties and the necessity to den
obtain probate where situated in order to secure the recovery of cart
it or to enable any dealing with it, were cogent reasons in 1hat

case for maintaining the claim. Both exist and are strengthened thes
in this case by the need for compliance with the Land Regisiry beet

Act. Suc

Moreover, in this case it was not seriously disputed in argu- follc
ment that the province would have the power within the juris-
diction conferred by the B.N.A. Act to impose direct taxation
upon or in respect of the land in such a contingency as appears to
result from the dissolution of a partnership by death and all
involved therein.

It comes back to the narrow question of whether or not the
legislature has succeeded in expressing itself within the meaning
of that power. I think it has. The act of doing or attempting
to do so has to bear.the test of its being fitted to British Columbia
laws and the condition of things created thereby, or flowing there-
from. Neither the power nor the mode of expressing its cxer-
cise can be very adequately helped by analogous cases founded
on other laws and other conditions of things. (o

1 think the appeal should be dismissed with costs. Mot

Durr, J..—The Mossom Boyd Co. was a firm composed of
two members, Mossom Boyd and William Boyd, carrying on
(inter alia) a lumber business with its head office at Bobeaygeon
in Ontario. The partnership was formed on November 23, 1802,
and by the articles was to last for 10 years; but the partners
continued to carry on business as a partnership at will down fo
the death of Mossom Boyd in June, 1914. Both partners were
domiciled in Ontario. Certain timber lands and timber leases
were acquired in British Columbia and, it is admitted, hecame
partnership property, and were partnership property on the death
of Mossom Boyd. These properties were acquired and were
registered in the names of the partners as individuals, as tenants
in common in fee simple or as lessees.

The partnership acquired property in Saskatchewan, Mani-
toba and Quebee, as well as in Ontario and British Columbia.
There was no place of business in British Columbia, and, excepting
the acts done in acquiring the properties mentioned, in the pay-
ment of rent and taxes and license fees and in other acts inci-
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dental to the ownership of the property, it did not at any time
carry on business in British Columbia.

The question is whether the deceased Mossom Boyd had in
these properties in British Columbia an interest that on his death
became subject to succession duties under sec. 5 (la) of the
Succession Duty Act, R.S.B.C. 1911, which enactment is in the
following words. (See judgment of Idington, J.).

That no such interest was vested in the decedent is alleged
for the reason that by the law of British Columbia as well as by
that of Ontario the “share” of a partner in the partnership assets
is not an interest in any specific asset of the partnership, but is
merely a right ultimately to receive his share of the proceeds of
the sale of the surplus assets after payment of the partnership
liabilities. This right, it is said, is of the nature of personal
property, and the right had its situs, it is alleged (referring to
the right of Mossom Boyd), in Ontario, where the head office of
the business is and where for many purposes the business must
be deemed to have been carried on.

gistry

argu-
juris-

D B e it el
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ars to
nd all
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apting
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| exer-

unde o . . .
unded The conclusions to which we are asked to assent as flowing

from this are, first, that no interest devolved under the will of
Mossom Boyd which was “property” belonging to him “situate
*  within the provinee”; and, secondly, that any attempt to sub-
ng on ~ ject this right of the decedent to succession duty would be ultra
1vgeon
, 1892,

iriners

sed of

vires as not being “taxation within the provinee” according to
the meaning of sec. 92, B.N.A. Act.

The second of the questions raised presents little difficulty.
wa to The title to land and to interests in land within the boundaries
& were of the provinee is a subject within the exclusive jurisdiction of
leases the provinee, and no question ean be raised touching the authority
eeame of the legislature to declare that on the devolution of a registered
death title consequent upon the death of one of two tenants in common
| were the land or the undivided half interest vested in him whether
enants as trustee or otherwise shall be charged with the payment of a
duty to the Crown or that a condition of the registration of the
Mani- title devolving by reason of his death or of the recognition as
umbia. Jura in re of the rights of the beneficiaries for whom that title
pting is held in trust shall be the payment of such a duty. The extent
i pay- of the legislative jurisdiction with respect to lands within the
s inci- province may be gathered by reference to the decision of the
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Privy Council in McGregor v. Esquimalt and Nanaimo R. (o,
[1907] A.C. 462. This observation is subject to one qualificatioy
and only one, and that is that such legislation would not e
effective if it appeared that, although “taxation,” it did not
when its real purpose was considered, fall within the descriptioy
“direct taxation.” Payne v. Rez, [1902] A.C. 552, at p. 560,

The first proposition stated above rests upon the assumptio
that at the time of his death Mossom Boyd had no interest iy
the partnership lands in British Columbia which could be described net
as “property” or interest in “property” within the meaning of
the Succession Duty Act. With his brother as co-partner he was
registered t t in e , having vested in him an undivided iny
moiety in the “absolute fee” in the timber lands and being joint
lessee under the timber leases. It is argued, however, that the
“absolute fee’ vested in the partners as individuals was held by
them as bare trustees for the *partnership.”

tru
ser

The discussion of the question thus raised will be simplified pun
by adverting to some of the fundamental principles of the English par
law of partnership. For our present purpose it is most suitable effe
to quote a passage of Lord Lindley’s from the 5th edition, Lindley :I'l‘|
on Partnership, at p. 111:— of t

The firm is not recognized by lawyers as distinet from the members com- divi
posing it. In taking partnershi ts and in administering partnership Th
assets, Courts have to some extent adopted the mercantile view, and actions the
may now be brought by or against partners in the name of their firms; but, nen
speaking generally, the firm as such has no legal recognition. The law, insis
ignoring the firm, looks to the partners composing it; any change amongst rem

them destroys the identity of the firm; what is called the property of the fim
is their property, and what are called the debts and liabilities of the firm are
their debts and their liabilities.

Notwithstanding the change effected by the Judicature Acts b

4 . the

alluded to in this passage, “we have not yet,” as James, L, tion
says in Ez parte Blain, 12 Ch.D. 522, at 533, “introduced into

" . ” oy . tru

our law the notion that a firm is a persona.” When it is said, the

therefore, that property held in the names of the partners as firn

partnership property is held “in trust for the partnership,” it
should be understood that what is meant is not that the
partners are not the beneficial as well as the legal owners of the
property, but that, as between the partners themselves and those
claiming under them, the property is dedicated to the purposes
of the partnership, and that each partner holds his interest in
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trust for such purposes. The partners are owners in the fullest
sense, both at law and in equity.
1 not be It is true, nevertheless, that, as between the partners them-
did not selves and those claiming under them and, generally speaking,
seription as between the creditors of the partnership and the creditors of
560. an individual partner, the share of an individual partner in the
sumption partnership assets is merely the share to which he may prove
iterest in to be entitled in the clear surplus of the assets after the part-
nership affairs have been wound up, the property sold and the
eaning of debts and liabilities paid. This rule and its effect through the
er he was operation of the equitable doctrine of conversion are explained
mdivided in & well-known passage by Kindersley, V.-C., in Darby v. Darby,
‘ing joint 3 Drew. 495, referred to with approval by the Court of Appeal
that the in Att'y-Gen'l v. Hubbock, 13 Q.B.D. 275. The passage is in the
8 held by following words:—
Now, it appears to me lhnt irrespective of uuthumy and looking at the
P matter with ref to principles well established in this Court, if partners
simplified purchase land merely for tbe purpose of their trade and pay for it out of the
e English partnership property, that transaction makes the property personalty and
effects a conversion out and out. What is the clear principle of this Court
2 s to the law of partnership? It is that on the dissolution of the partnershiy
1, Lindley all the property belonging to the partnership shall be sold, ‘and the proceeds
of the sale, after discharging all the part hip debts and liabilities, shall be
mbers com- divided among the partners according to their respective shares in the capital.
partnership That is the general rule and it requires no special stipulation; it is inh in
wnd actions the very contract in partnership. That the rule applies to all ordinary part-
firms; but, nership property is beyond all question; and no one partner has a right to
The law, insist that any particular part or item of the partnership property shall
ge amongst remain unsold, and that he should retain his own share of it in specie.

of t.hvﬁrm It is said to be involved in this doctrine that a partner has
he firm are no right or interest in any specific asset of the partnership, and
further that the share of each partner in the assets is a right,
the situs or constructive locality of which has no necessary rela-
tion to the situs in fact of the individual items, and that the
true rule of law is that for all purposes this share or interest of
the individual partner has its seat in contemplation of law at the
firm's principal place of business.

The crucial question in the present controversy is whether
Mossom Boyd had at the time of his death an interest in the
British Columbia assets which the statute lays hold of. The
question whether or not these assets became notionally converted
into personal property on the acquisition of them by the part-
nership is not immaterial, but it is not the precise point involved.
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In the present appeal these questions must, as Mr. Ritehie
argued, be considered with reference to the terms of the partner.

ship articles and the relevant provisions are these:—

Whereas the parties hereto are desirous of earrying on the business of pol
manufacturing lumber in all its b hes and the purchase and sale of rey not
estate or such other ventures as may from time to time be agreed upon he del
tween said parties, and have concluded to enter into and form a partnership
according to the true intent and meaning of these presents.

8. If either partner shall die during the continuance of the partnership his
and administrators shall be entitled to the value of the partnership
property, stock and credits to which the deceased partner would huve bee
entitled on the day of the date of his death.

9. On the expiration or other ;leterminllion of the said partnership, « ful
written account shall be taken of all the partnership property, stocks, credits
and liabilities, and a written valuation shall be made of all that is capable .
of valuation, and such account and valuation shall be settled, and provision LR
shall be made for the payment of the liabilities of the partnership, and the tivi
balance of such property, stock and eredits shall be divided equally between
the partners, and each shall execute to the other proper releases and proper
instruments for vesting in the other, and enabling such other to get in such
property, stock and eredits. sho

These terms of the contract between the parties seem cither dat
to exclude or greatly to restrict the application of the doctrine
of Darby v. Darby, supra, even as between the partners themselves,
Primarily the business of the firm was lumbering, and prima fuci, B
I think, the arrangements of the partners did not contemplate bis
the disposal of such properties as were purchased in British
Coelumbia by sale of them as lands except as the result of agree
ment between the partners. It is quite true that no lumbering
appears to have been carried on by the firm in British Columbis, wh
but we are not entitled to assume, 1 think, that the purchase the
of the timber lands and the acquisition of the leaseholds were
operations merely in the business of “buying and selling redl
estate,”

It should be noted that the “charge’ arising out of the part-
nership articles was not registered.

Treating these timber lands as part of the assets of a fim
whose business was lumbering, it would follow that in law neither
partner would as between himself and his co-partner during the
existence of the partnership have the right to sell them without
the concurrence of the other, a possibility which, no doubt, never
entered the mind of either of them. Then the terms of sec. 9
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exclude the right of either partner, conferred by law in the absence
of agreement to the contrary, to insist upon a sale of the part- 8.C.

nership property at dissolution, a right which, as Cotton, L.J., Boxs
pointed out in Ashworth v. Munn, 15 Ch.D. 363, at p. 374, is v.

s s 2 ATTORNEY-
not merely a right to insist upon a sale for the payment of the Gexeraw

. Ritchie
partner

business of

sale of redl -
dupnte % debts, but a right in each partner in his absolute discretion to gt
partnership 1 insist upon a sale even after the debts have been paid. This Covvmpia

B.C. property cannot therefore be treated as (to use the words  pum, i

nership his of Bowen, L.J., in Attorney-General v. Hubbock, 13 Q.B.D. 289),
partnership i “in the end subject to a trust for sale”; and this, I think, is
have bees sufficient evidence of the existence of a “contrary intention”

within the meaning of sec. 25 of the Partnership Act, R.S.B.C.

rship, a ful p (1911), ch. 175. The general rule therein laid down that where
eks, erodits ! such “contrary intention” does not appear partnership property
v is as between the partners and the heirs and personal representa-

d provision {

ip. and the tives of a deceased partner to be treated as personal estate, con-
lly 'l““ ween sequently does not apply.

and proper

- ', ,:, ,"l,.h Sec. 8 must, of course, be considered. That section, I think,

should be read with see. 9, and its office appears to be to fix the

em either date in relation to which the value of the partnership assets is
» doetrine to be ascertained.

"_"";“"“"‘V 4 In this view it cannot be affirmed that no interest in the
“imd facie B.C. assets devolved on the death of Mossom Boyd as part of
ntemplte his estate. At his death an undivided interest in these assets

in .ltrili.-h was vested in him as land, subject to the operation of the stipu-
of agree- lation of see. 9.

“f’“""”“ True the effect of sec. 9 is to provide a method of distribution
Columbis, which in the result might give the whole of the B.C. assets to
! I“l“"‘h‘”" the surviving partner; but at the death of the deceased partner
1lds were

his interest was an undivided interest in the partnership assets
as a whole, including the B.C. assets, an undivided interest in
every item of the assets subject to a charge for payment of debts.

Some light is thrown upon the question of the nature of the
partner’s legal status with reference to the real property assets
of the partnership during the existence of the partnership, by
a consideration of the practice existing prior to the passing of
the Partnership Act as regards the taking in execution of a part-
ner's share for his separate debt. Before the passing of that
Act partnership property could be seized under a writ of fi. fa

elling real
[ the part-

of a firm
aw neither
(luring the
m without
nbt, never
L} Uf sec. g



CAN.

8.C.

Bovp
v
ATTORNEY-
GENERAL
FOR
BriTise
CovLumsia.

Duft, J.

DominioNn Law REerorTs. 36 D.LR.

upon judgment against one of the partners for his separate debt,
the sheriff seizing such of the partnership effects as might e
requisite and could be seized under the writ and selling the un-
divided share of the judgment debtor in them. The legal effect
of such seizure and sale is described in Lindley on Partnership
(5th ed.), at p. 358. The purchaser being a stranger uncon-
nected with the firm acquired for his own benefit all the judg-
ment debtor’s interest in the property comprised in the sale and
became as regards such property tenant in common with the
judgment debtor’s co-partners. The purchaser, however, held
this interest subject to all the equities which the co-partners had
upon it, and subject, therefore, to their right to have all the
creditors of the firm paid out of the assets of the firm and con
sequently pro tanto out of the property seized by the sheriff.

It is clear, therefore, notwithstanding the fact that a suit in
equity was formerly necessary or might have been necessary in
such a case to have the partnership accounts taken and to have
the partnership property correctly applied, that each of the part-
ners had an interest in specific assets of the partnership which
could be seized and sold under a judgment against him for his
separate debt.

A few sentences from Lord Justice Lindley’s judgment in
Helmore v. Smith, 35 Ch.D. 436, at 447, may be advantageously

quoted:—
A writ of fi. fa. was issued against one of the two partners in the busines
of conl merchants. Let us consider what the sheriff could do under that fi. fa.

He could seize all such of the assets of the firm as are seizable under a /i, fo.
but he could not seize book debts or goodwill. The fi. fa. does not touch
such things; and it is @ mistake and a very serious mistake, to suppose that when
the sheriff, under a separale execulion against one of the several partners, seizes
the partnership goods, and sells the share and interest of the execution deblor in
those goods, the sheriff can or does in practice sell the whole of the exccution
deblor's interest in the partnership. Such a case is conceivable, but in practice
it mever arises, because there are always in practice assels which cannot be reached
by a fi. fa. What the sheriff has got to sell is not the share and interest of
the execution debtor in the partnership, but the share and interest of the
execution debtor in such of the chattels of the partnership as are scizable
under a fi. fa.

I find some difficulty in holding that an interest which could
be seized under a fi. fa. in British Columbia and sold by a sheriff
under the authority of the writ is not an interest in property
situated in British Columbia, and therefore subject to duty under

sec. 5 of the Succession Duty Act.

in t]
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In 1897 the law of British Columbia was changed by the
Partnership Act; by sec. 24 (1) of that Act it was provided that
a writ of execution should not issue against any part of the part-
nership property except on a judgment against the firm. By
sub-sec. 2 another remedy is submitted. A judgment creditor
having a judgment against a partner is given a right to obtain
an order charging the debtor’s interest in the property of the
firm and subsequently to have a receiver appointed to get in that
interest.

It scems probable that sec. 24 would not apply to the property
of a partnership such as that of the Mossom Boyd Co., which
had no place of business in British Columbia, which carried on
business in other jurisdictions and had its principal place of busi-
ness elsewhere; and if the section does not apply then the old
law still remained applicable to the B.C. assets of this firm, and
at the time of Mossom Boyd's death his interest in the partner-

a suit in
ssary in

to have ship chattel property in B.C. was exigible under a judgment
the part- against him in accordance with the old law.
ip which 1f sec. 24 does apply, then the second sub-section could only
n for his take effect as authorizing a charging order upon the partner’s
interest in the property in B.C. and the appointment of a receiver
ment in to realize that interest. Om this hypothesis the observation made
ageously above as to the difficulty of holding that an interest capable of
being so dealt with is not an interest situated within the province
e business and not an interest within sec. 5 of the Succession Duty Act is
ln”r“: :: ;: equally pertinent.
not touch In 1897, when the Partnership Act was introduced into B.C.,
¢+ that when and for a number of years afterwards, land and interests legal
:’ ,r/.m.'r'; and equitable in land including charges on land and the moneys
| anorstion thereby secured could be seized and sold under a writ of fi. fa.
in practice and I ean see no reason why the interest of a partner in the firm’s
* be reac “‘: real estate should not be subject to be taken in execution under
:;';':‘:'Jl 4 that writ just as his interest in the firm’s chattels was. It is
re seizable useful also to refer to Ashworth v. Munn, 15 Ch.D. 363, at 370
and 374, cited by Mr. Ritchie as shewing that a partner’s interest
ich could in the assets of a partnership which possesses land among its
a sheriff assets is an interest in land.
property Ashworth v. Munn is an illuminating case. The decision was
ity under that a bequest in favour of a charity of the residue of a testator’s

real and personal property, part of which consisted in money to
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be derived from the sale of his share of the partnership assets
which in part were land, was hit by the Mortmain Act and void
the share in the partnership assets being, as the Court held, a
interest in land. James, L.J., at p. 369, says:—

It appears to me that in a private partnership which has got Luud it is
difficult to say that the partner has not an interest in land . . their s an
interest is exactly in proportion to what the ultimate amount coming due :
to them upon the final taking and adjustments of the accounts muy e

The partnership in question, it may be noted in passing, was
one to which the doctrine of Darby v. Darby. 3 Drew. 495, applied.
But the case is chiefly valuable because all their Lordships agreed
that their decision must be governed by the judgment of Lo
Cairns in Brook v. Badley, 3 Ch. App. 672. In effect the Coun
held that Lord Cairns’ reasoning, the substance of which is given
in a passage 1 am about to quote, extends to the interest of a
partner where land is included in the partnership asscts. “If j M
a testator,” says Lord Cairns, at p. 674,
devises his land to be sold, and the proceeds given, not to one person, but
to four persons in shares, and if one of those four persons afterwards makes
his will, and gives either his share of the proceeds or all his property to charity, wh
the position of that second testator with regard to the estate which is to be
sold is in substance that of a person who has a direct and distinct intercst in land
The estate is in the hands of trustees, not for the benefit of those trustees hut car
for the benefit of the four persons between whom the proceeds of the estate
are to be divided when the sale takes place. It may very well be that no ose
of those four persons could insist upon entering on the land, or taking the land,
or enjoying the land gud land, and it may very well be that the only method wa
for each one of them to make his enjoyment of the land produetive is by coning bus
to the Court and applying to have the sale carried into execution, but neverthe- A
less the interest of each one of them is, in my opinion, an intercst in land :
and it would be right to say in equity that the land does not belong to the trus-
tees, but to the four persons between whom the proceeds are to be divided

Even on the assumption that “value” in sec. 8 of the part- tior
nership articles means value in money, I am unable to agree that pur
no interest devolved having a situs in British Columbia. juri

1 do not think the effect of sec. 8 on that assumption is to i
convert the tenancy in common of the partners into a joint
tenancy. The interest of the deceased partner in the partnership
assets existing at his death which is explicitly recognized by sec.8
would devolve in the usual course subject to the rights created
by secs. 8 and 9, according to which the surviving partner woull
be entitled and compellable to take over that interest on pay
ment of its value ascertained under sec. 9; and in any view there

would be a charge on the whole of the partnership assets for the
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hip asets purpose of paying the sum thus due from the surviving partner:
Ashworth v. Munn, 15 Ch.D. 370. The registered title to the
undivided moiety of the B.C. real estate vested in Mossom Boyd
bt it at the time of his death would devolve upon his heirs and devisees

their and the surviving partner, I think, would not be entitled to
coming due demand a transfer except upon paying this sum.

andd void
t held, an

g I can see no difficulty in ascertaining the portion of this sum

which ought properly to be regarded as compensation for the
interest in the B.C. lands since the total amount is determined
by the valuation of these lands among the other assets; and I
have great difficulty in understanding upon what grounds it can
be alleged that the charge upon these lands for the payment of
the moiety of their value plus the registered title in fee to that
moiety does not constitute an interest dutiable under sec. 5 (1a)
of the Succession Duty Act. See Re Hoyles, [1910] 2 Ch. 333,
(1911) 1 Ch. 179.

A number of decisions of the highest authority were cited in
which, as between the place of domicile of the partners and the
place where the assets were and where the business was wholly
carried on, the Courts had to decide which place was in point
of law the situs of the share of a deceased partner in the part-
nership assets considered as an entirety; and in such a case it
was held that the share had its situs where the assets and the
business were: Commissioners of Stamp Duties v. Salting, [1907)
AC. 449; Beaver v. Master in Equity, [1895] A.C. 251; Laidlay
v. Lord Advocate, 15 App. Cas. 468.

These authorities decide nothing as to a case where the ques-
tion in dispute relates to a partnership having immovable assets
purchased for the purposes of the partnership business in different
jurisdictions and where the partnership articles contemplate carry-
ing on business in those jurisdictions with a principal place of
business in one of them; I think they establish no principle which
governs the construction of the Succession Duty Act in its appli-
cation to such a case.

The appeal should be dismissed.

Axcuiy, J. (dissenting):—The late M. M. Boyd was domi-
ciled at Bobcaygeon, in the Province of Ontario. He was a
member of the firm of Mossom Boyd & Co. which had its chief
place of business at Bobcaygeon where all its affairs were managed.
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It had neither an office nor a resident agent in the Province of
British Columbia. Amongst the partnership assets, bought with
the firm’s moneys, were certain timber lands and timber limits
in British Columbia, title to which was registered in the names of
the two partners but was held by them in trust for the firm. The
question presented is whether an interest in this property devolved
under the will of the late Mossom Martin Boyd which is liable
to payment of succession duties under sec. 5 of the B. C. Buccession
Duties Act (R.8.B.C. 1911, ch. 217).

What passed under the will was the share or interest of the
testator in the partnership assets. While living he had no en-
forceable claim upon or interest in any particular piece of pro-
perty belonging to the partnership in specie. His only right was
to be paid his share out of the surplus assets of the partnership,
That and nothing more is the right which he transmitted to his
personal representatives: Re Ritson, [1899] 1 Ch. 128, at 131,
Lindley on Partnership (8th ed.), 694-5. It is a right similar to un
that of a legatee of a share in the residue of an estate, which does
not give him a share or interest in any particular property of the
estate in specie, but merely entitles him to have the estate asa
whole duly administered and to receive the designated share of
the clear residue: Sudeley v. At'y-Gen'l, [1897] A.C. 11, at 21.

So far as the firm's assets consisted of lands, in the absence
of any binding agreement between the partners to the contrary
they are to be regarded as personal estate (Re Bourne, [1906] 2 Ch.
427, at pages 432-3) as between the partners themselves and as
between persons claiming under them; Re Wilson, [1893] 2 Ch.
340, at 343; and they are so to be regarded in cases where the
Crown is concerned as well as in other cases: Atl'y-Gen'l v.
Hubbock, 10 Q.B.D. 488, at 499.

Whatever the character is that is impressed on the property when the
breath leaves the body of the owner, that is its character for the purpose of
the fiscal duties which are alleged to attach upon it: Att'y-Gen'l v. Hubbock 13
Q.B.D. 275, at page 280.

The operation of a contractual provision, the performance of
which can only affect the property after the death, need not be
considered: ibid, p. 286. 1 find no binding “agreement between
the partners” which prevented their interests in the British
Columbia timber lands of Mossom Boyd & Co. being regarded as
personalty at the moment of Mossom Boyd’s death.

[1¢
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The situs of a share of a deceased partner is where the business

opvinee of
ght with is carried on: Stamp Commissioners v. Salting, [1907] A.C. 449,
el at page 453. A partnership may of course control several separate

names of businesses each carried on in a distinet locality., That was the
m. The case in Beaver v. Master in Equity, [1895] A.C. 251. It is not the
devolved case here. All the firm affairs were carried on as one business,
1 is liable managed and directed in and from Bobeaygeon, Ontario. As
Lord Herschell said in Laidlay v. The Lord Advocate, 15 App. Cas.
468, at p. 485:—
The question to be determined is what is the loeal situation of the asset
with which we have to deal, because that the testator’s interest in the partner-
ship, however it is to be described, was one of his assets is beyond dispute.
In my opinion the share of Mossom Boyd in the partnership
right was which devolved under his will was locally situate in Ontario.
rtnership. If it be competent for a legislature whose powers of taxation
are restricted to “taxation within the province” to declare that
property, to which the general law of the province appli¢able
under the circumstances attributes a situs outside the province,
shall nevertheless, for the purpose of this or that species of taxa-
rty of the tion, be deemed situate within the province (I respectfully adhere
state asa to the view which I have more than once expressed that such a
1 share of legislature has not that power): Lovitt v. The King, 43 Can. 8.C.R.
,at 21, 106, at page 161; The King v. Colton, 1 D.L.R. 398, 45 Can.
S.C.R. 469, at 437-8; the legislature of British Columbia has not
> contrary attempted to abrogate the general principles of partnership law to
006] 2 Ch. which allusion has been made, as it was held in Lovitt's case,
res and as [1912] A.C. 212, at 221-2—unnecessarily as I view it—the legis-
193] 2 Ch. lature of New Brunswick had done in regard to the application of
where the the maxim mobilia sequuntur personam to movable property of
yGen'l v. a non-domiciled decedent having a situs within that province.
On the contrary, by secs. 23 (2), 25 and 46 of the Partnership Act
ty when ”'"[ (RS.B.C., ch. 175) so far as they go, those principles have been
. 8 affirmed to be the law of the province.
It is perhaps unnecessary to state that the duties are claimed
yrmance of not in respect of the bare legal estate in the lands, which, although
eed not be it of course devolves in, and under the law of, British Columbia,
At between has no tangible value, but upon the beneficial interest held in
he British trust for the partnership purposes.
egarded as T am, for these reasons, with great respect, of the opinion that
the share of M. M. Boyd in the partnership of Mossom Boyd &
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Co. which devolved under his will was not an interest in property
situate in the Province of British Columbia within sec. 5 of the
Succession Duties Act.

I also think that the duties in question cannot be regarded as
fees payable for services rendered by the provincial authorities of
British Columbia in granting ancillary probate: Standard Trusts
Co. v. Treas. of Manitoba; Re Muir Estate, 23 D.L.R. 811,51 Can,
8.C.R. 428, at 458.

I would, therefore, allow this appeal. Appeal dismissed,

Re The LAND REGISTRY ACT.
Re MANDEVILLE, HAGMAN AND McINTOSH.

British Columbia Supreme Court, Macdonald, J. January 29, 1917

Execution (§ I—8)—LiEN oF—" LANDS "' —MORTGAGE.
The Execution Act (R.8.B.C. 1911, ch. 79, sec. 27), by virtue of which
a judgment, when registered, forms a lien and charge on all the *lands”
of the judg debtor, includes also the i of a mortgagee; and
ntending purchasers of the mortgage, also the mortgagor, when muking
payments, are obliged to search and determine whether any judgments
exist against the mortgagee before dealing with him.

APPLICATION to register an assignment of mortgage. Refused,

J. C. Gwyn, in person; ;. E. Martin, for petitioner.

MAcDONALD, J.:—On May 3, 1911, Phoebe Archibald mort-
gaged certain lands to Frank Mandeville to secure $1,700. This
mortgage was not registered until May 27, 1914.  On June 30,
1915, the Investors’ Investment Co. recovered a judgment against
the said Frank Mandeville. A certificate of judgment was duly
registered in the Land Registry Office at Westminster on the same
day. On July 19, 1916, said Frank Mandeville assigned the said
mortgage to one John Hagman. On December 18, 1916, Esther
Ann McIntosh, according to her verified petition, paid to solicitors
$1,991 in full satisfaction of the mortgage and received the assign-
ment thereof. On December 31, 1916, she applied to register the
assignment, and also a discharge of the mortgage. The bona fides
of the transaction has not been attacked.

The district registrar refused to register such assignment and
gave notice of his intention to cancel theapplication. He might,
presumably, be willing to register subject to the judgment, though
the petition only refers to a complete cancellation of the applica-
tion. An order is sought by Mrs. McIntosh directing the regis-
tration of such assignment without referring to, or being subject
o, such judgment.
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roperty The district registrar contends that the judgment, upon being
) of the registered, became a lien or charge upon the mortgage, so that the
mortgagee could not dispose of or assign his security freed from
rded as such judgment.
rities of ; When the certificate of judgment was registered, it formed, by
'Truts & virtue of the Execution Act, R.8.B.C. 1911, ch. 79, sec. 27:—
A lien and charge on all the lands of the judgment debtor in the several land
registry districts in which such judgment is registered, in the same manner as
if charged in writing by the judgment debtor under his hand and seal; and
smissed, # after the registering of such judgment, the judgment creditor may, if he
| wish to do so, forthwith proceed upon the lien and charge thereby created.

The question is, whether the mortgage and the rights possessed
thereunder, by the mortgagee, come within the definition of

51 Can,

917 ” s . . 3 n .

' “lands” in this section. Sec. 26 of the Act defines “land” as
of which follows:— .
“lands” & The expression “land”’ or “lands” includes every estate. right, title and
gee; and -' interest therein, and all real property, both legal and equitable, and of what

n making

wdgments nature and kind soever, and any contingent, executory, or future interest there-

in, and a possibility coupled with an interest in such land or real property . . .

It is submitted that, if this definition of “land” does not
include a mortgage, then, that the Investors’ Investment Co., as a
judgment creditor, would have no redress to realize its claim
against Mandeville as its judgment debtor out of his interest in
such mortgage. The Execution Aet is intituled, an Act to
facilitate and explain the Remedies of Creditors against their
Debtors. The intent of the legislation was apparently to provide
a procedure by which a creditor might realize his debt. It can be
assumed that this object was to be attained as fully as possible,
and that all the assets of the debtor should be rendered available.
The definition of “lands” is very broad, but is it so clear and
sufficient as to enable the judgment creditor to realize his debt out
of such mortgage or interest thereby created by simply registering
a certificate of judgment? Generally speaking, a mortgage would
not come within the category of “lands” as this part of the Act is
intended to deal with executions against lands. I should be fully
satisfied that the definition has this effect, before acceding to such
a contention.

No argument was presented to me as to the effect of sec. 13
of the Execution Act, which proceeds thus:—

Any sheriff or other officer to whom any writ of execution is directed may
¢ subject and shall seize and take any money or bank notes, and any cheques, bills of

exchange, promissory notes, bonds, specialties or other securities for money,
belonging to the execution debtor.
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Provision is then made for the payment over of the money to
the execution creditor, and the retention of the securities seized
under the execution and entitling the sheriff to sue for the recovery
of the sums thereby secured. The sheriff is not bound to sue,
however, unless he is indemnified by the execution creditor. The
effect of similar legislation was considered in Ontario in the case
of Smith v. Bernie, 10 U.C.C.P. 243. This was an action brought
by Smith as sheriff upon a chattel mortgage, seized by him under
an execution in a judgment of Smith v. Lawrence, the mortgage
having been made by Bernie to Lawrence. The sheriff invoked
the provisions of 20 Viet. (Ont.) ch. 57, sec.22. Draper, ()., in
his judgment, refers to this section as follows:—*This enactment
seems copied from the Imperial statutes 1 & 2 Vict., ch. 110, sec,
12.” The last mentioned statute is referred to in Multon v.
Young (1847), 4 C.B. 371, 11 Jur. 414, 136 E.R. 550.

In Rumohr v. Marz, 3 O.R. 167, the right of a sheriff to scize
a mortgage on real estate, under a fi. fa. goods, was considered,
There was no question as to the right existing, though the seizure
in that particular case was not upheld, as the mortgage had been
assigned as a security for an advance. It was held that the sheriff
could not seize the mortgage subject to the rights acquired under
such assignment. Reference is made to the legislation affecting
such seizures as follows:—

When the legislation authorised the seizure of securities as chattels, it
pointed out, as I think unmistakably the mode in which the sheriff should
realize upon them for the satisfaction of the writ of execution in his hands,
viz: by suing upon them, and he is not obliged to bring such a suit until he
is indemnified, as stated by the Act; and this seems to me to exclude the ides
of the sherifl’s selling such securities as he would a chattel of the ordinary
kind scized by him.

The Judge then mentioned the fact that no case had been
referred to in which the interest sought to be sold had been taken
in execution by a sheriff, nor had he succeeded in finding such a
case or what he would consider an authority for such a seizure.
He drew a distinction between the case then being decided and
that of Ross v. Simpson, 23 Gr. (Ont.) 552:—* For as to the equity
of redemption in the leasehold there was no doubt that the lease-
hold could be sold on a fi. fa. goods, it was a chattel.”

While holding the seizure, by the sheriff, unauthorized, refer-
ence is made to there being some other way in which the exccution
creditor might realize his claim other than by seizure. This may
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have referred to proceedings by way of garnishment or equitable
execution.

In Lodor v. Creighton, 9 U.C.C.P. 295, the question as to
whether a mortgagee’s interest was liable to execution was dealt
with as follows at p. 297:—

The Court of Queen’s Bench of Upper Canada determined in Doe, Camp-
bell v. Thompson, that after a mortgage in fee had become absolute by non-
payment, the mortgagee's interest cannot be sold under a fi. fa. against lands,
and our statute, 12 Viet. ch. 73, only authorises the sale of the mortgagor's
interest in real estate, on the execution against lands, leaving the mortgagee's
interest as it was before,

This matter was further considered in Parke v. Riley, 3 U.C.E.
& A. 215, where it was decided that a vendor’s interest or lien in
Jand could not be sold by the sheriff, and nothing passed under his
deed. The similarity of a mortgage and a vendor's lien was also
dismissed. Sir Thomas Plumer in Quarrell v. Beckford (1816),
1 Madd. 269 (56 E.R. 100), is quoted as stating a mortgage to
consist of two things:—

It is a personal contract for a debt, secured by an estate, and, in equity,
the estate is no more than a pledge or security for the debt. The debt is the
principal —the estate is the accident.

Sir John Robinson, C.J., in Stmpson v. Smyth, 1 U.C.E. & A.
9, at 44, on the same point says:—

It has been decided in England and we have followed the decision here,
that the estate of the mortgagee cannot be sold upon a fi. fa. . . . The
extent of his interest is only to hold the estate till he is satisfied the debt,
which in general is secured by a bond taken at the same time; and the effect
of selling, as his, the only substantial interest which he really does hold, would
be to separate the securities, and place the estate in the hands of one person,
while the debt would remain in another.

These decisions are important as showing that, at that time in
Ontario, an execution creditor, who had a judgment against a
mortgagee of property, had no means of realizing his judgment
through such mortgagee, except by a fi. fa. goods, or an application
to the Court by way of equitable execution.

The necessity for legislation to enable a judgment creditor to
properly realize upon a mortgage held by the judgment debtor,
resulted in legislation for that purpose being passed in Ontario.
See Ont. statute (1893), ch. 5. This Act provided that a sheriff,
having an execution against goods, upon receiving information
that a debtor was a mortgagee of land, should then notify the
registrar of the office in which the mortgage was registered. Such
notice operated as a charge and bound the interest of the execution
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debtor in the mortgage and the lands therein described and the
money thereby secured. It was also a notice to all persons who
might thereafter acquire any interest in the mortgage, lands or
moneys. Then, there was also a provision requiring service of g
like notice upon the mortgagor or upon a person liable to pay the
. mortgage. This legislation amply protected all parties. The
position of such an execution ereditor in this province would, of
course, not be similar, if the contention of the registrar prevailel
as to the definition of “lands” under the Execution Act including
a mortgage. It would, however, have a strong bearing upon the
decision of the matter, if “mortgages” are not within such defini-
tion and included within the assets seizable by a sheriff under g
fi. fa. goods, pursuant to R.8.B.C. ch. 79, see. 13, supra. Notwith-
standing the reference of Draper, C.J., in Smith v. Bernie, supra,
there is a difference between the Ontario Act and the English Act.
In the former statute “mortgages” are specifically mentioned,
while in the latter one they are not thus referred to and would not
be included in the property liable to seizure under a fi. fa. goods
unless they came within the term “specialties or other securities
for money.” Speaking generally, a “security” is “anything that
makes the money more assured in its payment or more readily
recoverable,” vide, Stroud, vol. 3, p. 1815. A mortgage would
come within this definition, but I think the meaning to be attached
to the term “specialties or other securities for money " in the Act
is governed by the context. The point was considered in Rollason
v. Rollason; Halse's Claim (1887), 34 Ch.D. 495, where it was held
that pawnbrokers’ interest in redeemable pledges might to a
limited extent, and only upon the happening of certain events, be
seized under a fi. fa. goods. During the course of the argument,
North J., referred to the securities mentioned in sec. 12 not being
the same as pledges, as follows:—“I think that applies to bills and
securities of the nature of those expressly mentioned in the
section,” and in his judgment thus expressed himself more fully
as to a pledge:—*“When I say it is a security, I do not think it is
within 1 & 2 Viet., ch. 110, see. 12, which I think means only
securities ejusdem generis as the securities mentioned in the
section.”

In view of the difference in the two Acts, and the effect of this
authority, while it may be quite arguable, still, I do not feel
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1 and the disposed to hold that “mortgages’ come within sec. 13 of the
sons who Exccution Act. I have dealt somewhat at length with this and

lands or other points, so that if I am finally sustained in my conclusion on
rvice of a the whole matter, legislation may be assisted.
0 pay the Assuming then that “mortgages” do not come within the

ies, The words “specialties or other securities for money " referred to in
would, of 4 said sec. 13, 1 return to a consideration of the contention made by
prevailed ; the district registrar as to their coming within the word “lands”

including . as defined in sec. 26 of the Execution Act. In order to determine
upon the 5 whether this definition includes mortgages, one should consider
ch defini all that portion of the Act intended to deal with the procedure as
[ under a " to execution against lands. If the registration of the certificate

Notwith- of judgment forms a lien or charge on the mortgage, and the
ie, supra, interest therein held by the judgment debtor, how could such a
glish Act. ! lien or charge be realized upon under the Act? Secs. 28, 20 and

entioned, 30, while not apt in their terms, might, in their broadest sense, be
vould not held to apply to mortgages. Still, when you consider further
fa. goods sections, providing for the sale of land, they might lead one to the

securities conclusion that mortgages are not intended to be included within
hing that the term “land.” Section 42 provides a form of notice of sale.
e readily This is shown in the schedule to the Act, and is not applicable to
ge would the sale of or interest under a mortgage. Then, sec. 43 gives

attached liberty to the plaintiff, or any mortgagee of the lands offered for
1 the Act sale, to purchase at any sale by the sheriff. This provision,
Rollason coupled with the form to be used of release, could not very well
was held cover the case of the sale of a mortgage. Other language in this
ght to a section is also inapplicable. Section 44 is in the same position,
vents, be while section 45 provides a form of conveyance and such form, or
rgument, one to a like effect, could not, under a sale by the sheriff, properly

not being dispose of the interest of a mortgagee in a mortgage. Section 52

bills and provides for registration of the sheriff’s conveyance and does not
1 in the seem to contemplate the sale of a mortgage, but is intended to
wore fully provide for the registration of such conveyance “according to
hink it is the estate or interest in the land therein stated to be sold.” It

ans only then enacts that in the case of an indefeasible or absolute fee
{ in the “the registered certificate of title (if any), outstanding in the name
of the judgment debtor, shall be deemed to be cancelled as to

et of this the extate or interest therein as to the debtor or as to the portion
not feel thereof registered in the name of the purchaser.”” Asaninstance of
how inapplicable this provision might be, take the case of a judg-
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ment for a smaller sum than the amount of a mortgage held by the
judgment debtor. Then, if this portion of the statute be appli-
cable, and a sale were attempted of the mortgage, how could it he
properly consummated under the procedure outlined? Any
weight that is properly to be attached to this discussion or
criticism of the inapt provisions of such portion of the Exccution
Act is lessened, if not destroyed, by the fact that when “mort-
gages” were, by R.S.B.C., ch. 72, sec. 2, specifically included in
the term “lands,” similar provisions prevailed and were appar-
ently deemed sufficient and effective to seize and sell mortgages
under a fi. fa. against lands.

The right to sell lands under execution was clearly at one time
looked upon as a matter of substantive law, and not a matter of
procedure. It required statutory provision before it could be
accomplished. See Traunweiser v. Johnston, 23 D.L.I. 7.
It is quite apparent that, while in the definition of “lands” in the
Execution Act, the term ‘“mortgages” is not specifically men-
tioned, still, that the property to be included within such definition
was greatly extended by statute in 1909, and re-enacted by the
Execution Act—R.8.B.C., ch. 79, sec. 26. While the mortgage
is only interested in the land covered by his mortgage to a limited
extent, still, the words of the definition are, in my opinion, broad
enough to include a mortgage. The mortgagee could, under “his
hand and seal” execute a mortgage of the mortgage or he could
encumber whatever interest he possessed in the land. There is
thus an interest upon which the judgment against him could
operate, and which could not be ignored by the registrar. I have
already mentioned the difficlties that might arise in enforcing
a judgment against a mortgage, but they are not so formidable
as to destroy the effect of see. 27. I am not overlooking the
position or the injustice that may result as against mortgagors
and parties holding agreement for sale. This may be shortly
outlined, as to mortgages, as follows:—An intending purchaser of
the mortgage, and also the mortgagor, will require to search and
determine if a judgment exists against the mortgagee before
dealing with him. Not only would this course require to be

pursued, as a matter of safety, by a mortgagor, when paying off 8
mortgage, but in a mortgage, payable by instalments, upon esch
occasion when a substantial amount was being pud, the mort:
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gagor would require to make a like search in order to be secure
in making the payment. If not, if might so happen that a judgment
had been obtained against the mortgagee in the meantime, which
would exceed in amount the balance due or then being paid under
the mortgage. The mortgagor might then, as registration is
notice, be required, if my conclusion be correct, to make payment
a second time in order to discharge the mortgage and free it from
the lien created by the judgment. 1 believe it hos never been the
practice for a mortgagor to take such precautions in making a
payment on a mortgage.

The conclusion at which I have arrived may not have been
the intention of the legislature, but appears unavoidable. It
follows that the registrar was right in refusing to register the
assignment, in view of the judgment against Mandeville as
mortgagee. Application refused.

TOWN OF GRANUM v. LENNOX.

Alberta Supreme Court, Aplnllate Division, Harvey, C.J., Stuart, Beck and
alsh, JJ. June 15, 1917.

Taxes (§ 111 E—140)—FoRFEITURE—SATISFACTION —REGISTRATION.
An adjudieation of a forfeiture of land for non-payment of taxes which
was not registered nor advertised as required by the Towns Aet, so that
no title thereto has vested in the municipality, does not operate as a
satisfaction of the taxes.

[Town of Castor v. Fenton, 33 D.L.R. 719, distinguished.]

ArpeAL from the judgment of McNeill, J., in an action for
taxes, Affirmed.

J. D. Matheson, for appellant.

Clarke, Carson & Macleod, for respondent.

The judgment of the Court was delivered by

Harvey, C.J.:—The plaintifi's action was one for taxes and
the defence was that the plaintiff had, prior to the action, taken
proceedings for forfeiture of the land and obtained an adjudica-
tion. It was disposed of simply as a question of law without
evidence and judgment was given for the plaintiff.

The facts, as appearing from the pleadings, and as admitted,
are that the adjudication having been obtained, it was not reg-
istered nor were any of the other provisions of the Towns Act
required to be observed to enable the plaintiff to become the
registered owner of the land complied with.

The Act requires the adjudication to be registered and a copy
to be sent to the persons entitled to notice. Then after 10, but
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before 11 months after the adjudication a notice must be publishedin
the “Alberta Gazette” and in alocal newspaperand a similar notiee
must be sent to the persons entitled to notice. After the expiratioy
of a year from the adjudication, on written application to the
Registrar of Land Titles and upon proof by statutory declaration
in the form prescribed of performance of the above requirements,
if the land has not been redeemed, the town may become the
registered owner.

The defence sets up that a notice was sent the defendant o
June 2, 1916, that the lands would be absolutely forfeited on
June 11, 1916, which was 1 year after the date of adjudication,
if not redeemed before that date, that he accepted the notice and
did not redeem, and that the lands became forfeited.

The difficulty about this is that the notice was not in com-
pliance with the Act and the lands did not and could not become
forfeited. It might perhaps be open to argument that the defend-
ant alone could object to the plaintiff’s failure to comply with the
provisions of the Act were it not for the fact that only by proof
of the exact compliance with the provisions ean the lands be for-
feited and vested in the municipality by a certificate of title.

The plaintiff has not complied with the provisions of the Act
and having allowed the times specified in the Act to pass 15 unable
now to take any advantage of the proceedings against the land.
The land is still vested in the defendant and the plaintiff cannot
be said to have been paid in any sense. The action was not hegun
until after the year from the adjudication had elapsed, when the
plaintiff had lost all benefit of the adjudication, as far at least,
as satisfaction for the taxes, and must be deemed to have aban-
doned such proceedings.

The case is entirely different in its facts from Town of Castor
v. Fenton (1917), 33 D.L.R. 719.

In that case the adjudication had been registered, the effect of
which was to vest the land in the town subject to the right of
redemption. All the other provisions of the Act had been complied
with to enable the town to obtain a certificate of title after the
period for redemption had expired. The period for redemption
had expired and upon application the town was entitled to a
certificate of title. It was held that the fact that the certificate
of title had not been applied for was immaterial and that inas-
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lishedin : much as the town was entitled to it and the lands were vested in ALTA.

ar notice i it by virtue of the prior registration it must be deemed to have 8.C.
ipiration i taken the lands in satisfaction of the taxes. Tows oF
1 10 the K No such situation exists here and that case is no authority for ~ Granvs

v,
ation ' the appellant’s contention here. LENNOX.
rements, i For the reasons stated the appeal will be dismissed with costs. yurvey, c.
ome the i Appeal dismissed.

HONESS v. B.C. ELECTRIC R. Co.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin and
McPhillips, JJ.A. May 5, 1916.

Srrerr RAILWAYS (§ 111 B—33) —DuTy ON SEEING PERSON NEAR TRACK —

tice and WARNINGS—ULTIMATE NEGLIGENCE.
A motorman approaching a crossing, who has given the statutory
warnings, is not bound to give additional warnings to persons approaching
in com- it, unless he had reason to believe that they were oblivious of his presence
and of danger in crossing the track; his failure to do so, in the ecircum-

become 3 stances, does not constitute ultimate negligence.
» defend- [See annotation, 1 D.L.R. 783.]

wlant on
eited on

dication,

with the ArreAL from the judgment of Schultz, Co.J., entered upon the Statement

verdict of a jury in favour of the plaintiff. The action was for
damages on account of injuries sustained by the plaintiff, and for
the destruction of his motor car through a collision with a car
the Aet E of the defendant company. The accident took place where the
1% unable ) interurban double-track of the defendant company crosses Pine
he land. 8t. immediately north of Sixth Ave. in Vancouver. The Pine

by proof
s be for-

itle.

[T cannot St. approach to the track from the north rises up on about 49,
ot begun g grade. A building stands on the north-east corner of the street,

when the the south side of which is 23 ft. from the north track, and when
at least, travelling up the hill from the north, on coming level with the
ve aban- south side of said building, the track easterly can be seen for a
distance of about 250 ft. On June 8, 1915, about 3 p.m., the

of Castor plaintiff, with a companion, drove his motor car up the aforesaid
hill from the north at a speed of about 5 miles an hour, and on

soffect of arriving level with the south side of the building aforesaid, which
right of was to his left, he swore he looked both east and west on the track,

complied and seeing no cars approaching he continued on. When the front
after the wheels of his motor car were about touching the north track he
lemption 8aw a car on the north track, coming from the east at about 10

fled to a miles an hour, close to him. He only had time to stop his machine
ertificate when it was struck and overturned. The motorman on the inter-
hat inas- urban swore that as he approached Pine St. at from 6 to 8 miles

an hour he saw the motor car as it appeared past the building
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before referred to, that it was moving slowly, and the driver was
facing him. He assumed he would stop, and did not realize
danger until about 10 ft. away from where the collision took
place, when he immediately put on the emergency brake and rang
his foot bell.  There was some conflict of evidence as to the motor-
man blowing his whistle when approaching Pine St., but on the
trial it was conceded that the Act had been complied with in this
regard, and that the whistle was blown three-quarters of the dis
tance from Fur St. to Pine 8t. The jury found for the plaintiff,
and answered questions put to them as follows:—

1. Was the accident caused by the negligence of the defendant com-
pany? Yes.

2. If so, in what did such negligence consist? Answer fully. In not
giving warning as soon as plaintiff’s car was visible.

3. Was the plaintiff guilty of contributory negligence which was a proxi-
mate eause of the accident? Yes.

4. If so, in what did that contributory negligence consist? Answer fully
In not looking out for street car directly he passed the shed.

5. If you answer one and three both in the affirmative, did the defendants
do anything or omit to do anything constituting a proximate cause of the
accident, despite such contributory negligence? Yes.

6. If so, what should the defendants have done which they did not do
or left undone which they should do? They should have given warning
immediately on seeing plaintiff’s car.

7. When did the plaintiff first look towards the interurban car after le
could look east when he got south of the shed? A moment before his compan.
ion jumped from auto.

8. Damages, if any? $325.

The defendant company appealed on the grounds that the
accident was due to the plaintifi's own negligence; that the Judge
was in error in holding that the answers of the jury shewed the
cause of the accident was the motorman’s failure to give warning
when he first saw the motor car, and there was, in fact, no evi-
dence of negligence on the part of the motorman.

L. G. McPhillips, K.C., for appellant.

MacponaLp, C.J.A.:—1 would allow the appeal. It seems
to me that, on the findings of the jury, judgment should have been
entered for the defendant. It is quite clear to my mind that if
the motorman did, as it is conceded he did, give the statutory
warning when approaching the crossing, he was not bound t0
give any other warning to persons approaching the crossing unless
he had reason to apprehend that those persons were oblivious of his
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presence and in danger in crossing the track. It is quite true that,
if the motorman ought to have apprehended from the conduct
and appearance of the plaintiff that he, the plaintiff, was oblivious
of his danger and was going to cross the tracks, it was the motor-
man’s duty either to give another warning or stop his car, and if
he could in that way have prevented the injury which occurred,
and did not do so, the defendant is responsible for his breach of
duty—his negligence towards the plaintiff. But the jury have
not found that that was the negligence of which the motorman
was guilty. They have found that he should have given warning
immediately on seeing the plaintiff’s motor ear. It appears to
me that he should not have done so. There is nothing to shew
why he should have given warning when the plaintifi’s car was
30 or 40 or 50 ft. away, with the plaintifi’s face turned towards
him—looking towards him, apparently not unaware of the
oncoming street car. I can see no reason why he should
have given warning at that time. The motorman himself
says that when he did finally realize, at a later time, that
the plaintiffi was going to cross the track, notwithstanding
the danger, he did then everything he could to prevent
the accident. Under those circumstances it cannot be said
that the judgment was properly entered on the findings, or, if it
was, that the jury had any evidence upon which they could reach
the sixth finding.

Magtin, J.A.:—] entertain very serious doubts indeed whether,
apart from any contributory negligence, there was negligence at
all in this case; that is, in other words, if on the finding of the jury
there was no contributory negligence on the part of the plaintiff,
whether the verdiet could be sustained, because the only finding
of negligence that we have is in the second question, in not giving
warning as soon as the plaintifi’s car was visible. Having given
the statutory warning, I must confess I cannot understand why
it should be held at that stage that it was necessary for the motor-
man to give a new warning, because no circumstance, on the face
of the evidence as I have been able to see, would suggest to the
mind of a reasonable man that the time had come to give another
warning. But I am assuming, for the purpose of what I am about
to say, that the jury were justified in arriving at that conclusion.
If T had been counsel in the case I would have argued that there
was no case in favour of negligence. But assuming that there

Martin, J.A,
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was negligence, then we have contributory riogligem-o, and that
is the end of the case, unless it can be shewn that thereafter some-
thing occurred which rendered it necessary for the defendant’s
servant to do something more. Now, what was that? The
only suggestion is that, because the plaintifi became, as it has
been suggested, oblivious of his danger, then the motorman
should have done something further. Now, on the question of
fact I am prepared to make this statement quite positively, that
there was no evidence before the jury on which they could find
that that oblivious state of mind ever existed. There was no
evidence on which reasonable men could find that, because we
see that the only 3 persons from whom that state of mind could he
extracted were the plaintiff, Matheson, who was with him, and
the motorman, and they do not say that. The motorman says
that the plaintiff was in a state of reasonable alertness. The
plaintiff himself repudiates that he was in an oblivious state of
mind. On 3 different pages he persists that he did look for this
car, and Matheson, the man who was sitting with him, repudiates
the idea that he was talking to such an extent as to engage the
plaintiff's attention to the detriment of his personal safety. In
the face of that, how can it be said that that state of mind existed?
To my mind it is absolutely impossible to say that. That is all
there is to it. If that state of mind did not exist, there is nothing
upon which what we call the ultimate negligence could be founded.
Now, supposing something had been adduced in evidence that
would have raised that question. Then the jury would have
found that that state of negligence had arisen consequent upon
the oblivious state of mind being apparent, but they do not find
that to be the case at all. They simply revert back to the finding
of the second question, and say that the motorman should have
given warning immediately upon seeing the plaintiff’s car. That
brings us back to precisely where we started. I have never be-
fore seen such a finding of the jury which relates to what we will
call the ultimate negligence, bearing in mind what the Privy
Council has just lately said in regard to the more or less looseness
of this term. How the ultimate negligence can be thrown back
to something which has disappeared by reason of the contributory
negligence 1 cannot see. For these reasons I think that the
judgment should be set aside and the appeal allowed.
McPuiLuips, J.A.:—I agree that the appeal should be allowed.
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i that " It scems to me that B.C. Electric Ry. v. Loach, 23 D.L.R. 4, [1916] B C

er some- ‘ 1 A.C. 719, is not really in point in this case. I think that case, C. A
endant’s [ if carefully studied, will shew this, that had it not been for the [ xpss
t? The defective brakes the plaintiff would not have succeeded. That is, B"-C

s it has : it was the excessive speed plus defective brakes that imposed the Evserric
ptorman : liability there. Therefore, at the moment of accident there was R_:"
stion of iy an act of negligence in not having effective brakes, as the evi- McPhillips, 1.A.

ly, that b dence was in that case that proper brakes would have avoided the
uld find accident.

wis no ; In this case the finding of the jury is that the defendant’s
ause we . servant should have given warning immediately upon seeing the
rould be ~ plaintifi’s motor car. On the evidence it is admitted that the
im, and g statutory warning was given. Now, what further warning should
N says b be given unless it was present to the mind of the motorman at
w, The L the first instant of time that he saw the plaintifi’s car that the

state of plaintiff was intending to virtually throw his motor car in front
for this of the electrie car?  If that were so, that might be evidence upon
pudiates which to found the answer that the motorman should have given

rage the warning immediately upon seeing the plaintifi’s car; but, when
oty. In . you read all the questions and answers together that is not at all
existed? . borne out, nor does the evidence bear it out, and, as indicated by
wat is all ) the Chief Justice in his judgment, when the motorman did have
nothing : that impressed upon his mind, he then acted with the greatest
‘ounded. . of promptitude. There is no evidence whatever that the car was
nee that not well equipped and that it did not have effective brakes, but
Id have L the accident nevertheless ensued. Therefore, that absolutely dis-
nt upon posed of the question, when you take the facts and the law to-
not find gether. That is, the defendant’s servant could not, when he
+ finding became aware of the negligence of the plaintiff, do anything at
1ld have that moment which would have prevented the accident occurring.
That It may be rightly said that this is not a sensible answer of the
ever be- jury and that they have not acted reasonably. I am always
we will impressed with the language used by Lord Loreburn, L.C., in
e Privy Kleinwort v. Dunlop Rubber Co. (1907), 23 T.L.R. 696, at 697,
00seness wherein he laid stress that the verdict of the jury must not be

wn back lightly overturned, but as Lord Loreburn puts it, the jury must
ributory come to a sensible conclusion. Here a sensible conclusion has
hat the not been arrived at. That being so, the judgment as entered
should be set aside, and judgment entered for the defendant.
allowed. Appeal alloved.

2036 p.L.R,
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’ ALTA. ARMSTRONG v. BRADBURN.

8.C. Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart and Beck, JJ
April 20, 1917.

LaxpLorp AND TENANT (§ III E—115)—REe-ENTRY—VOLUNTEERS AND Ry
8ERVISTS RELIEF AcT.

The defendant Bradburn and one Thomson were lessees of
certain premises. These they mortgaged by a sub-lease to the pluintif,
Bradburn remaining tenant of a part of the premises. He formed 4
joint stock company, retaining himself 97 out of 100 shares, and the
company became tenant of the part of the premises he occupicd. [y
June, 1916, the company sold all its assets, not including its leasehold
interest, to Bradburn, who assumed all its liabilities.

In 1915 he had volunteered for military service, and the Volunteers
and Reservists Act (Alta., ch. 6 of 1916) applies to him. An action
against the Bradburn Co. for jion was tried before Harvey, CJ,
who decided that in 1917 Bradburn himself was in actual physical pos-
session along with the defendant company, and that, a8 he was not a party
to the action, no order could be made against him. An appeal was
allowed (33 D.L.R. 625), but Bradburn was permitted to appear and de-
fend, which he did.

In the judgment reported above, Harvey, C.J., adhered to the opinion
entertained at the trial; Beck, J., thought that the action was, in effect,
by a mortgagee for the rental value of the land, and consequently one
which the Volunteer and Reservists Aet does not affect, but he waived
that view to concur, for the sake of finality, in the opinion of Stuar,
J.,that Bradburn was not in possession for himself, but for the Bradbury
Co., and the action ends, therefore, upon a question of fact, not of
law.—(Ep.)

Statement. Motion for judgment for possession of leased premises as
against a party claiming protection under the Volunteers and
Reservists Relief Act. (see 33 D.L.R. 625)

S. B. Woods, K.C., for plaintiff; H. H. Parlee, K.C., for de-
fendant.

Harvey, CJ. Hanrvey, C.J. (dissenting) :—In the action which was originally
against the Bradburn Printing Co. Ltd. only, and was tried before
me, I decided ([1917] 1 W.W.R. 854) that one W. C. Bradburu,

b S who was not a party to the action, was, as shewn by the evidence,

. ‘ in actual occupation of the premises with his goods and business,

4 under the management of his employees, and that the plaintiff

00 therefore could not have the judgment for possession which he

; asked for since it would bave the effect of giving him the right to

put Bradburn out. On appeal from my decision, the Appellate

; Division decided (33 D.L.R.625), that the plaintiff, notwithstand-

i ing that Bradburn was not a party, was entitled to the judgment

i asked for, it being intimated that if Bradburn wished to protect

himself he could apply to be added. Being thus compelled by

the judgment to apply to be added or be turned out, he applied,
and was made a party defendant on special terms, which gave the
plaintiff the right to apply for judgment against him, the entry
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of judgment on the appeal being stayed meantime. The motion “‘l‘

1 Beck, 4. for judgment has now been made. 8.C.
The case presented now is quite different from the one before e
me on the trial. The ground of my refusal to give judgment then
lessees of was that the action of ejectment was an action in rem, and the

.}!:lr:,‘,',','.:fﬂ‘; evidence having disclosed that a perty not before the Court

ARMSTRONG
8 anp Re-

v.
BRADBURN.

Harvey, C.J.

8, and the : was in occupation of the premises, the plaintiff could not succeed.
;"I"'.';L.|,.,[ﬁ " That party is now before the Court. I pointed out in my judg-
ol osha = ment on the trial that it seemed clear to me that the reason the
An setion : plaintiffl had not made him a party was because he appeared to
‘::\'iﬁf;}l(;;'f; have the protection of the Volunteers and Reservists Relief Act,
0t 4 party and could not be put out of possession. The plaintiff, however,
I-!.’r:.::}«l‘:lﬂ: 3 argued that he was not in possession, because the company was.
o The fact is, however, that he is in occupation, which, as it appears
8, in effect, to me, is nothing different from a physical possession. He is

“:‘,;"‘\!:,,'\f::: now, however, befére the Court, and the only question is, whether
i the plaintiff is entitled to put him out of his occupation.

* Bradburn N . o N

wt, not of Iindicated in my judgment at the trial that I was satisfied that

Bradburn’s course of action had, for its express purpose, the plac-

pInises 88 ing of himself in a position to defy the plaintifi. Under ordinary
teers and circumstances, such conduct might justly be called dishonest and

fraudulent, but if it is within the law, I presume that such terms
., for de- may no more fitly be applied to it than to say that a decision of the

Judicial Committee is wrong in law. There are many people
originally who believe that the protection given by the Act in question
ied before works great injustice, and that it is a most unjust law. It un-
Bradbury, £ doubtedly does prevent creditors from exercising rights which

evidence, they formerly had. It enables a protected debtor, no matter how
| husiness, able to pay, to defy his creditor, no matter how needy. That
¢ plaintiff however is a matter for the legislature and not for the Courts.
which he If the legislation is, in the opinion of a Judge, unjust, that in no

\e right to way absolves him from enforeing it, and to hold that it cannot
Appellate bave intended what the words plainly mean, because the Judge
vithstand- thinks it causes injustice, is not, in my opinion, exercising the
judgment function of a Judge, but is assuming that of the legislature.
to protect It is clear that a wealthy debtor who comes within the protection
ipelled by of the Act may refuse to pay a debt owing before the Act, though
\¢ applied, it may be the sole means of support for a widow and her family.

i gave the Is there any ground for considering that the Act could not have
the entry intended some other consequence because in some cases a hard-
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ship might result? The legislature may and has a right 1o e
of the opinion that though an Act may work injustice in some
cases the measure of justice will exceed the injustice, und the
Court has the right to prevent the injustice only when tha
right is given by the legislature.

The Act in plain words prohibits any action or other procecd.
ing against a volunteer for the recovery of any lands or tencients
or goods in his possession. It makes no exception, as it might
well do, and I am quite at a loss to understand by what right the
Court may amend the Act by making such exceptions. S,
8, in my opinion, adds nothing in this case. It is expresily for
the protection of a mortgagee. It gives no right, but simply de-
clares that the Act does not deprive the mortgagee of certain
rights. If there is a right to receive the rentable value of land,
then the mortgagee still has that right, but this is not an action
to enforee any such right. The plaintiff, in his elaim, does not
suggest that he is a mortgagee, but alleges that he is the Landlord
and the defendant his tenant by virtue of an agreement, and that
tenancy has been determined, and he prays for possession.

I am quite unable to see how, without legislating, it can be
held that the plaintifi has any right to maintain this action
against Bradburn, who is admittedly a volunteer within tlic mean-
ing of the Act, and I would therefore dismiss the application, and
the action against him with costs.

Stuarrt, J.:—Neither on the trisl of this action nor on the
appeal from the judgment of the Chief Justice was there any
serious attempt made to deny that the defendant the Bradbum
Printing Co. Ltd., had on March 30, 1916, by virtue of the agree-
ment of that date, recognized the plaintiff as its landiord for the
premises in question. That company paid rent to Armstrong
on the basis of that agreement. W. C. Bradburn was the
president of the company and owned all the shares except
two which had been allocated formally to other persons. He
had enlisted in the fall of 1915 or sometime prior thereto. On
April 19, 1916, the Act called the Volunteers and Reservists
Relief Act was passed. The company got into financial diffi
culties and it was only after a Judge's order for sale made under

the Extra-Judicial Seizures Act that the rent for June and July
was paid. Bradburn had returned from overseas, and in June,
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1916, when the company’s difficulties were gathering, he ar-
ranged a meeting of the limited company and caused it to assign
to himself by a bill of sale “all the goods and chattels, stock in
trade, fixtures, equipment and effects, bills and accounts re-
ceivable of the business, including all plant, machinery and sup-
plies.”  This was done in consideration of one dollar and in
further consideration of Bradburn assuming and discharging all
the liabilities of the company.

There was in this document no assignment of the monthly
leasehold interest unless the above words should be considered
wide enough to cover it. It seems to me clear that no such assign-
ment was effected by the bill of sale. Upon the rehearing of the
case as against Bradburn, before the Appellate Division, after
he had been added as a party by order of the Appellate Division,
upon his own application, it was stated by his counsel that as far
as he knew there was no additional evidence that could be given
but he was careful not to admit that there really was no other
evidence which could be given. There was no suggestion of delay
or postponement until Bradburn could be communicated with,
it being assumed, no doubt correctly, that the possibility of being
able to communicate with a man in the trenches is very slight
indeed at the present time. An affidavit was filed, made by one
Dixon, who states that he is the manager for the Bradburn Print-
ing Co. (i.e., the partnership so-called, to which I shall again
refer), and that he had received a letter from Bradburn saying
that he could give no attention to the action or to his rights.
The date of this letter is not given. Apparently then he had at
least learned of the action and one would have thought that he
could have stated at least whether the Bradburn Printing Co.
Ltd. had either sublet to him or had assigned the monthly ten-
ancy. An assignment by act of the parties even of a term which
can be created without writing must be by deed (Foa, 5thed., 401).
I think it hardly likely that Bradburn would have taken any such
deed along with bim but that if it existed it would have been
left in the possession of his representatives, or his solicitors. and
its existence could have been known. Dixon was secretary of
the company and would have had to sign the document for the
company. I think there is no danger in deciding finally, even
with Bradburn not here, that there never was any assignment.
Neither was there any under-lease, if we may, as no doubt we

309

ALTA.
Amm_numo
BBAD’I;IYHN.

Stuart, J.




310

ALTA.
3 8.C.

> 3 ARMSTRONG
v,
BRADBURN.

Stuart, J.

Dominion Law REepoRrTS. [36 D.LR

may, conceive the possibility of an under-lease under a monthly
tenancy. There is nothing in the minutes of the meeting hld oy
June 17 to suggest any such thing. The secretary of the company
knew nothing about it. There is no danger in saying that there
never was an under-lease.

What happened was that Bradburn, owning all hut two
shares of the capital stock of the limited company which was the
lessee and in possession and which had paid some rent hut found
difficulty in paying any more, decided that even the form of
one man company was not now the best protection that the Jay
would afford. He decided to throw off that mask and appear in
khaki. For the very purpose of embarrassing the company'’s
creditors in the pursuit of their lawful rights, he causes his con-
pany to transfer its assets to him, allows his company to appear to
vanish into the spirit world and, although president of the com-
pany, ventures to say: “Behold, I am now in possession, and the
Volunteer and Reservists Relief Act protects me, and you, dear
landlord, cannot put me out.” Even then he does not appear in
his own name. He filed a so-called “ Declaration of co-partner-
ship” under the Partnership Act, saying that he was the only
member of the “said firm or partnership” without mentioning
therein the name of his firm and therefore not complying with
the provisions of sec. 5, but he proceeded, to all outward appear-
ance, to do business under the name of “The Bradburn Printing
Co.,” leaving out the “limited.”

For myself I do not think the Act was intended to give pro-
tection to such juggling for the purposes of fraud. There is no
evidence that the limited company has actually come to an end.

In these circumstances, I do not think any one on Bradburn’s
behalf should be heard to say that he is in possession.  Admittedly,
he is himself physically in France. Neither he nor any one re-
presenting the limited company, the tenant, ever said a word
apparently to the company’s acknowledged landlord about any
surrender or any change of possession.

If it be said that the possession is a physical fact, then the
physical fact is that Bradburn is in France. And owing to the
circumstances to which I have referred I do not think the persons
in the premises should be treated as being anything other than
the servants of the limited company, comparatively at least, of

- D O o
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the honest straightforward form in which their employer Brad-
burn at first presented himself and accepted the tenancy. In
other words, I adhere to my previous judgment to the effect that
as far as this Court can see, the only possession of the premises is
that by the Bradburn Printing Co. Ltd.

But I am prepared to go farther. Even if it be said that Brad-

burn is actually in possession I think it is clear that the Act was
never intended to, and does not, protect a possession obtainel
clandestinely and for a fraudulent purpose. The word “posses-
sion” in sec. 3 of the Act should be interpreted not as meaning a
bare physical possession, however obtained, but as meaning an

honest possession, honestly obtained, though made liable to for-
feiture owing to impecunious circumstances when the tenant is

fighting the battles of his country. That is the whole purpose

of the Act as everyone knows, and it scems to me that so far from
my view being a straining or amending of the Act by the Court,
it is the opposite view, which would protect every person in posses-
sion, even a barefaced trespasser, which is strained and technical.

still further, 1 think a great deal can be said in favour of the
view that, by the words “the recovery of possession, as used in
sec. 3, the legislature intended merely a remedy for enforcement
of payment of any debt or liability or obligation incurred before
the passing of the Act or “for the enforcement of any mortgage,
charge, lien, encumbrance or other security created or arising
before the passing of the Act.” Why should mere possession,
obtained after the passing of the Act, be protected when there is
no protection given in regard to obligations entered into or securi-
ties created after the passing of the Act? 1 think it is clear that
the legislature would have inserted the same words “before the
passing of this Aet” after the word “family " if they had intended
to protect possession merely in itself, however obtained, instead
to prevent the recovery of possession as a means for the enforce-
ment of obligations and securities. If we remember the rules
of interpretation, viz., that we must read not merely a whole
section of an Act but the whole Act together, that a reasonable

rather than an unreasonable interpretation should be adopted,
that where the language is doubtful or obscure it may be modified
by interpretation to avoid manifest absurdity or injustice (Beal
Legal Interpretation, pp. 324, 302, 271, 272), I think a fairly good
reason for limiting the meaning of the words “recovery of posses-
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sion of any goods and chattels or lands and tenements” in the way
I suggest could be found. If I lent my horse to a volunteer o
reservist and he decides to keep it against my will, it is both alsurd
and unjust that the statute should protect him. Recovery of
possession of goods which have been mortgaged as security is g
different matter and was probably all that was intended. Byt
it is not necessary for the decision of the present case to adopt
this interpretation, and I express no final opinion upon the point.
But in his defence filed, Bradburn makes a number of alter-
native allegations, all of which are inconsistent with the existence
of a possession by the Bradburn Printing Co. Ltd., of wlich he
was president, and practically sole owner, under the lease or attorn-
ment of March 30, 1916. In other words, he, by these pleas,
attempts to cast aside that lease or attornment, to disregard it
entirely, to treat it as a nullity, and to say that he was in posscssion
from the first, along with his co-lessee Thomson, the latter of
one store, Bradburn of the other. In reality these alternative
defences are mere arguments and even as such they present on
Bradburn’s behalf a quite characteristic evasiveness. For in-
stance, in par 8, Bradburn says, or his solicitor says for him,
“and some time in the year 1914 he (Bradburn) permitled the
defendant company to use the said north store, being the premises
now claimed by the plaintiff, without consideration, and as ten-
ants at will, or tenants on sufferance, and that in or about the
month of June, 1916, the defendant Bradburn terminated all and
any arrangements he had made with the defendant company
and any tenancy existing between him and the defendant company
and cancelled his permission to the company to occupy the said
premises, and ousted the defendant company from the suid north
store and the defendant company thereupon quitted the said
premises and delivered up the premises to the said Bradburn.”
Of course, when a man owns all but two shares in a joint stock
company, the possibilities of kaleidoscopic changes in the appear-
ance of things are great. But, I think, the draughtsman of that
paragraph surpassed bimself when he spoke of Bradburn per-
sonally and individually “ousting” Bradburn as a limited com-
pany from the store.
Bradburn deliberately puts his business into the form of
joint stock company. No doubt he did it for the usual reasons
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the way and quite legitimately. But having done so, and left officers and AEA'
nteer or employees of that company in charge of the business of the com- 8.C.
1absurd pany, as he did, I think it is impossible for Fim to say that he can  gpuer o
wery of disregard what they did when they, on behalf of the company, B u:l;vnn.
Aty s a signed and attached the company's seal to the agreement of March =306y
xl,. But } 30, 1916. It is, I think, impossible to go behind that agreement. e L
o adopt This is the view the Chief Justice took of the matter at the

e point. 4 trial and I think it was a correct view.

f alter- i For these reasons, I think the judgment directed to be entered

Xistence ¥ upon the hearing of the appeal of the defendant company should

Lich he ; still be entered and that the addition of Bradburn as a party de-

*attorn- % fendant gives no reason for altering it.

¢ pleas, f The plaintiffs should have judgment against Bradburn for

egard it their costs of a formal application in Chambers before tria’ to

issession g add Bradburn as a party (he having already by direction of the

atter of Appellate Division paid the additional costs involved owing to

ernative the application having been made when it was) and also for their

went on costs of the motion before us for judgment against Bradburn,

For in- The judgment, however, should not issue for 10 days.
or him, Brck, J.:—This Court dealt with this matter in 33 D.L.R.
Uled the 625. The judgment then rendered was to the effect that the

remises plaintifi was entitled to a judgment for the possession of the
as ten- land and premises in question against the defendant company,
out the ! and that, whatever might be the right of W. C. Bradburn, who was

| all and said to be in possession, by virtue of his having a stock-in-trade
ompany in the premises and carrying on business there through his repre-
ompany sentatives, those rights would be dealt with in the action only if

the said W. C. Bradburn chose to apply to be added as a party in accord-
id north ance with r, 143, and the practice as indicated in Minet v. Johnson,

the said 63 L.T. 507.
urn.” The claim was that W. C. Bradburn was protected by the
nt stock Volunteers and Reservists Relief Act.

appear- On motion to this Court, made before the issue of the formal
1 of that judgment upon that decision, the issue of the formal judgment
irn_ per- was stayed.  Bradburn was, on his own application, added as a
ed com- party defendant, he put in a defence, and it being admitted that

no more evidence was available, this Court was then moved for
rm of a Jjudgment.

reasons What we have now to decide is whether Bradburn, being a
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volunteer within the meaning of that Act, and being in possession
of the premises, in the sense in which I have stated, can be ¢jected
in view of the provisions of that Act.

In the reasons for judgment which I gave on the former oecu-
sion, I suggested more than one ground upon which I thougl
it probable that Bradburn's contentions, if eventually mude,
ought not to succeed.

Without inquiring further I think that the development of
one of these suggestions affords an answer to his contention,
Bradburn is a lessee of the entire premises, of which the store
in question is a part. He and “is co-owner mortgaged the lease-
hold to the plaintifi Armstrong, and the mortgage is long in de-
fault. Primd facie, therefore, the plaintiff has a right to eject his
mortgagor (vide, e.g., Land Titles Act, sec. 104, sec. 62 (1) 1915,
ch. 3, sec. 2).

The action of the ejectment is now treated in our statutes
and rules as well as in those of England under the title, “Re-
covery of land,” and the older methods have been, from time to
time, much changed and amplified. A history of the older pro-
cedure which may be useful for some purposes will be found in
Ency. of the Laws of England, 2nd ed., tit., “ Recovery of land,”
and 15 Cye., tit., “ Ejectment,” and 24 Hals., tit., “ Real Property
and Chattels Real,” pp. 324 el seq.

It goes without saying that, with an action for the recovery
of the possession of land, a claim for mesne profits may be joined.

The mortgagor, after default, holds merely at the sufferance
of the mortgagee, that is, he may be ejected without notice or
demand of possession. (Fisher on Mortgages, Can. ed., 1910,
par. 877.) And notice to the tenants by the mortgagee entitles
the latter to receive the rents (Coote on Mortgages, 8th ., 673),
and the mortgagor may, at the option of the mortgagee, be treated
as a tenant or a trespasser (Ib. p. 685, 690).

The logical conclusion is that the mortgagee could bring
an action not only for the ejectment, but also for the mesne pro-
fits, being entitled to recover by way of mesne profits the fair
rental value of the land for the use and occupation of the land

from the point of time at which he had signified his intention
to treat the mortgagor as a trespasser.

As to mesne profits, see 15 Cyc., pp. 200 el seg. Blackstone’s

Commentaries, Bk. 3, pp. 199, 205.
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pssession Though I have found no case before the Judicature Act where — ALTA.
e ejected this common law method was actually pursued, I have no doubt 8.C.

it could have been and, perhaps occasionally, was adopted. Both 4 yverrona
1er occa- before the Judicature Act and since, however, an analogous Bn.«:fwnn
thought method was followed, namely, the compelling of the mortgagor rotres il
el : : ¢ ; Beck, J.
y e, cither to pay an occupation rent equivalent to the fair rental

value of the land or to vacate the premises. This was usually

ment of preceded by the appointment of a receiver, but that, I should
ntention, think, was not an essential condition and, in any case, the mort-
the store gagee could, without doubt, himself be made the receiver.

he lease- A number of eases in which this practice was made use of are
ng in de- collected in Ashburner on Mortgages, 2nd ed., p. 317.

eject his Re Burchnall; Walker v. Burchnall, [1893] W.N. 171, in a

(a) 1915, mortgage action, Stirling, J., directed a reference to appoint a
receiver and to fix an occupation rent and ordered the defendant
statutes (the devisee of the mortgagor) to attorn tenant to the receiver at

tle, **Re- such rent as should be determined by the Court as from the date
1 time to of the order or in the alternative to deliver up possession.
der pro- In Yorkshire Banking Co. v. Mullan (1887), 35 Ch.D. 125, the

found in headnote is:—

of land,” In foreclosure action against a mortgagor in possession, an order having
Property been made for the appointment of a receiver and for tenants to attorn and pay
their rents in arrear and growing rents to such receiver:—Held, that the pos-
session of the mortgagor being rightful, he was liable to pay an occupation
rent from the date of demand by the receiver only, and not from the date of
be joined. the order appointing the receiver.

recovery

ufferance In view of the law and practice being as above indicated

notice or sec. 8 of the Act is, I think, effective to deprive the now defendant
ul., 1910, W.C.Bradburn of a right, assuming the Act is at all applicable
e entitles to him, of remaining in possession unless he pays a fair occupation

edl., 673), rent. The words of the section are:—
he treated This Act shall not deprive a mortgagee or person having a charge or
security on land of the right to collect and receive the rents or rental value

. of such land.
uld bring

wesne pro-
s the fair
{ the land
intention

The intention then of the Act is, in my opinion, clear that
4 mortgagor can be dispossessed unless he pays the rental value
of his occupation to be fixed by the Court. He is protected
against a personal order for payment of the mortgage moneys; and
against a sale or foreclosure of the mortgaged property, but he
cannot remain in possession paying nothing by way of compensa-

1u-k-lonc"~ . P s s M 2
tion. To do so is not honest, and in view of the very satisfactory
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3
provision made by the statute, military and civil regulations
and voluntary assistance for volunteers and their dependents,
sufficient to enable them to secure a decent maintenance, including 4
premises to live in, there is no ground of reason or justice oy I
which they can claim to live at the expense of other individuals,
The exception created by sec. 8 makes a very small inroad on the
general protection given by the Act.
In my opinion, therefore, the plaintiff is entitled to judgment
for ejectment against the now defendant W. C. Bradburn unless
he submits to pay such rentable value of the premises as <hall he
fixed by the Court.
I would therefore order the defendant, Bradburn, to give 4
up possession unless he submits to pay such rentable value of
the portion of the premises which he occupies as shall he fixed
by a Judge or the Master at Edmonton, caleulating such oceupation
rent from the date of his being added as a defendant, and unles r
such rentable value having been fixed he pay the amount thereof q
within such time after the fixing thereof as the Judge or the
Master shall direct, and unless he shall continue to pay there t
after such monthly rentable value as shall in like manner be fixed, g
with leave to either the plaintiff or the defendant Bradburn to t
apply to a Judge from time to time for such change in the amount |
of the rentable value so fixed or postponement of the payment ¢
thereot or other modification in respect thereof or for an absolute s
order for possession by reason of default as the applicant may I
think himself entitled to. I would give the costs of the present
proceedings including the costs of the reference to the plaintiff. 4
The Chief Justice holds that Bradburn is in possession, but :
that he is protected against ejectment by reason of his heing a
volunteer under the Volunteers and Reservists Act. 1
Stuart, J., holds that Bradburn, being now a defendant, the ;
judgment of the Court already giving the plaintifi possession b
(

should go also against Bradburn.

While still retaining the opinion I have above expressed, being
the junior Judge, I concur in the result reached by my brother
Stuart as being that most near to my own opinion, inasmuch, as
unless two members of the Court agree no judgment can be pro-
nounced upon what is in effect a trial at bar before three Judges.

Judgment for plaintifl.

e = oA
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fulations Re CANADIAN PACIFIC R. Co. CAVEAT AND LAND TITLES ACT. SASK.

m"h‘l!“' Saskatchewan Supreme Courl, Newlands, Brown, Elwood and McKay, JJ. 8.C.
neluding July 14, 1917.
1stice on Lanxp miries (§ V—50)—FREE FROM ENCUMBRANCES —RESERVATIONS —

CAvEAT.

ividuals Under an agreement to transfer land in fee simple free from all encum-
o on the brances, subject to certain reservations, the transfer may be made subject
to caveat for the reservations; but the caveat must not be made perpetual
and is only to be continued until the rights of the transferee are deter-
mined by an action.

|Re Grand Trunk Pac. Ry. Caveat, 10 D.L.R. 490, 6 8.L.R. 206; Roaf
v. G.T.P.R., 24 D.L.R. 750, 8 S.L.R. 272, duunguuhed]

udgment
m unless
shall be . —
ArreaL from an order refusing an application for the removal Statement.
of a caveat. Varied.
T. D. Brown, K.C., for appellant ; P. H. Gordon, for respondent.
The judgment of the Court was delivered by
Evwoop, J.:—By an agreement in writing dated May 19, 1910,  Elwood, J.
respondent agreed to sell to the appellant certain land, the pur-
chase-price for which was payable in certain instalments.
The appellant subsequently paid the various instalments of
the purchase-price and became entitled to a transfer of the land,
and on or about October 23, 1915, the respondent executed to
the appellant a transfer of the land,
Excepting and reserving unto the C.P. Ry. Co., their successors and
assigns, all coal and petroleum and valuable stone which may be found to
payment exist within, upon or under the said land, together with full power to work the
absolute same, and subject to caveat registered in the Land Titles Office for the Reginu
: Land Registration District as No. B.M., 3155.
This transfer was not delivered to the appellant for some time,
and, prior to its delivery, the respondent caused to be filed in the
proper Land Titles Office a caveat which inter alia contains the
) following:
& being a Take notice that we, the Canadian Pacific Railway Co., having by agree-
ment for sale dated the 19th day of May, 1910 (a duplicate whereof is hereunto
annexed), agreed to sell to William John Vancise, of Grand Coulee, in the
. Province of Saskatchewan, farmer, the land hereinafter described, and it
Yossession having in said agreement for sale been covenanted between us the said the
Canadian Pacific Railway Co., and the said William John Vancise, as follows:
o, being “If the purchaser, his legal representatives or assigns, shall pay the several
i sums of money aforesaid punctually at the several times above fixed and shall
y brother in like manner strictly and literally perlorm all und singular the aforesaid
smuch, as conditions, then he, his heirs or as hereinafter provided,
n be pro- upon request at the land office of the eomp.ny, at the City of Winnipeg, and
N the surrender of this contract, shall be entitled to a deed or transfer conveying
se Judges. the said premises in fee simple, freed and discharged from all b
slaintiff. but subject to the reservations, limitations, provisos and conditions expressed
in the original grant from the Crown, and reserving all coal, petroleum and

to give
value of
be fixed
cupation
vl unless
it thereof
©oor the
1y there
be fixed,
dburn to
[* amount

ant may
¢ present
laintiff.

sion, but

dant, the
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valuable stone, which may be found to exist within, upon or under said land,
together with full power to work same, and for that purpose to enter upon and
use and occupy the said land or so much thereof and to such an extent us may
be necessary therefor, or for the effectual working of the mines, pits, scams
and veins, containing such coal or petroleum, pmvutled, however, that the
company shall return to the purch or his app! i all purchase
money received by them, on looount of any of the said lnnd taken for the
purpose aforesaid out of the land hereby agreed to be sold, and to pay the
purchaser or his approved assignee the value of any improvements on said
land taken for the purpose aforesaid, and in case of any dispute as to value the
same shall be submitted to arbitration. One arbitrator shall be appointed by
the company and one arbitrator shall be appointed by the purchaser or his
approved assignee, and a third arbitrator shall be appointed by the said two
arbitrators, and their decision shall be final, and also reserving a strip or strips
of land one hundred feet wide (or so much of such strip or strips of lund as
may be within the said described premises) to be used for the right-of-way or
other railroad purposes, wherever the line of the Canadian Pacific Railway
or the Manitoba South-Western Colonization Railway, or any branch of cither
of said railways, is or shall be hereafter located over or within 50 ft., of the
said land; also reserving a strip or strips of land across said land not exceeding
altogether a width of one hundred feet wherever required in connection with
any irrigation works, as defined in the North-West Irrigation Act, that may
be located by the company on said land; the company shall, however, return
to the purch all purch y received by them on account of any such
strip or strips of land so taken out of the land hereby agreed to be sold, claim-
ing an interest under and by virtue of the reservations contained in said
agreement for sale in that certain parcel or tract of land and premises lying
and being in the Townsite of Grand Coulee, in the Province of Saskatchewan,
and being composed of all that portion containing 81 acres more or less of the
south-west quarter of section 15 in township 17, and range 21, west of the
second meridian, which lies south of a line drawn parallel with and distant
perpendicularly, southerly 66 feet, from the southerly limit of station grounds
of the Canadian Pacific Railway, as said southerly limit is shown on a plan of
subdivision of part of the south half of said section registered in the Land
Titles Office at Regina as 55059, standing in the register in the name of the
said the Canadian Pacific Railway Co., forbid the registration of any transfer
or other instrument affecting such land or the granting of a certificate of title
thereto, except subject to the claim herein set forth.

Apparently, it was after the transfer was executed and before
it was delivered that the caveat in question was filed, and it would
appear as probable that, after the caveat was so filed, the transfer
had added to it the reference to the caveat. The appellant applied
to have the caveat removed and this request was refused; hence
this appeal.

A number of cases were cited for the appellant which seem to
me to be clearly distinguishable from the case at bar. For in-
stance, in Re Grand Trunk Pac. Ry. Co.’s Caveat, 10 D.L.R. 4%,
6 S.L.R. 206, the contract provided that the purchaser should be
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McKAY v. HALIFAX & SHEET HARBOUR S.8. Co., Ltd.

Nova Scotia Supreme Court, Sir Wallace Graham, C.J., and Russell, Lo
and Drysdale, JJ. March 10, 1917, "y

SurpPING (§ I—1)—QUARANTINE—LIABILITY FOR MEDICAL SBERVICES,
The owners of a small coasting vessel exempt from contribution to the
Sick Mariners' Fund (Canada Shipping Act, R.S.C. 1906, ch. 113, sec,
403), are liable for professional services rendered by a inion quaran-
tine physician in treating an outbreak of smallpox among the crew
ArpEAL from the judgment of Chisholm, J., dismissing plain-
tifi’s action to recover the sum of $678 for professional scrvices
rendered in attending the crew of defendant’s steamer the *“ Mar-
garet’”’ when afflicted with smallpox. Reversed.
H. Mellish, K.C., for appellant; F.H. Bell, K.C., for respondent.
The judgment of the Court was delivered by
Sk WALLACE GrauaM, C.J.:—The defendants own the ** Mar-
garet,” a small passenger and freight steamboat plying between
Halifax and Marble Mountain on th coast of Nova Scotia,
and intermediate ports. Her managih owner and agent is J.
Scott Chisholm at Halifax. The plaintiff is a physician and
surgeon in practice at Halifax and he is also the Dominion quar-
antine officer at the port of Halifax for which he receives a salary
of $1,000 per year. Of course, at a figure like that, he depends on
his general practice.
In October, 1914, the “ Margaret” arrived in the port of Halifax
having on board a case of smallpox. One of the seamen had be-
come infected. Of course, that is a serious thing for a boat of that
kind. It means being quarantined, and because she was a small
coasting vessel she had not the privilege of the Dominion Govern-
ment quarantine grounds or Marine Hospital and the expense of
treating the seamen would not be borne out of the Sick Mariners
Fund (R.8.C. 1906, ch. 113, sec. 403). The ship was, in con-
sequence of her being a small coasting vessel, exempt from paying
duties to the Sick Mariners’ Fund and, no doubt, that was con-
sidered a great advantage by the owners when there was no sick-
ness. But, being exempt, they had to provide for her quarantine
and the expense of medical aid to the seaman. The city police
took charge to prevent contagion. Passengers could not land and
cargo could not be landed and no one was allowed on board.
Chisholm was, of course, concerned about all that.
Now, it appears that it was hoped in some way to get the
privilege of using the Dominion quarantine grounds and station
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notwithstanding. But it must have been clearly understood from
the inquiries which took place that the medical treatment itself
was not to be borne by the Dominion Government, just asif this.
vessel did contribute to the Sick Mariners’ Fund. Mr. Harvey,
the agent of the Marine and Fisheries Department, informed them
that they could not look after anyone on that boat and for that
reasoi.

Dr. McKay, at the instance of Chisholm, did obtain from the
Marine Department at Ottawa the privilege of using the Quaran-
tine Grounds and Station, but it was stipulated that his principals
would bear all the expense in connection with the attention and
looking after the patient.

It appears that, later, the steamer not having been kept over
a day, discharged passengers and cargo and proceeded on her
return voyage. At Tangier another case of smallpox broke out
and she had to return to Halifax.

I think there is practically no serious conflict between the
testimony of the plaintiff and Chisholm; but if there was, the
plaintiff speaks with circumstance; there is the telegram to Otta-
wa with which the plaintiff could at least refresh his memory.
He says in the box “I have a copy of my wire,” and it was also
produced before us. And there is the return telegram. Would
anyone, with those telegrams in existence, think that Dr. McKay
could make a mistake or forget about his understanding of the

agreement with Chisholm? Against that we really have nothing
on the part of Chisholm worth while execept a partial denial of a

general character, and there is something tending to corroborate

the plaintiff and an admission that an item for nursing and the

drug bills were actually paid by him.

It appears that the bills rendered by the plaintifi were first

made out to Chisholm.

The argument, as I understand it, for the defendants is this:

“Chisholm may have believed that these services of Dr. McKay

were rendered by him as quarantine officer. He should have told

Chisholm that they were not. Their minds were not ad idem.

I say, why was not Chisholm asked, did you believe that the ser-

vices were rendered by him as quarantine officer? Sometimes a

> get the Pﬂﬂ) is asked to pledge his belief when he is relying on his belief

e for his case. But I think the state of his belief would not be ad-
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missible in such a case and for a good reason, because it is im.
material, and particularly when it is set up as a ground for destroy-
ing an agreement. There are so many cases of contracts heing
held to be concluded notwithstanding one party believed he was
agreeing to something else.

It is quite plain from the evidence that Chisholm knew he was
headed off from looking to the Dominion Government to have the
expense of the medical services borne by it, and he knew the
reason why, namely, because this steamer was exempt from paying
duties to the Sick Mariners’ Fund. He also knew he was headed
off from having the Health Board of the City of Halifax provide
medical services. Dr. Almon, the city doctor, had been also seen,
and that course was not open. The defendant’s counsel would
not admit the liability of the city at the argument. Chisholm
knew that it was a great advantage to get the steamer to the Dom-
inion quarantine grounds, and the seaman out of the steamer and
into the Government station there and getting it free of charge,
But to ask one to suppose that the Dominion medical officer was
(R.8.C. 1906, ch. 113, sec. 403), all against his interest, to treat
this ship and these seamen as if she did contribute to the Sick
Mariners’ Fund when she did not, is too much to expect. The
alternative for this steamer was to have her turned into a hospital,
remaining at her anchors, and the first member of her crew to take
the disease isolated from all the others on board until cured and
have a doctor visit the seaman there instead of what happened, a
mere delay of one day for the steamer. That is what the owners
escaped. True, in the haste to get off easy, a substituted seaman
took the disease and died and she was stopped again.

I cannot imagine conditions in which Chisholm would not be
swift to comprehend the condition on which he got the steamer to
the quarantine station and the seaman out of her and into the
hospital, and any pretence that he was guileless in such cireum-
stances does not, particularly after the hurry was all over, and he,
at least he swears to that, had sent word to Dr. McKay that “his
charges were against the steamship company”’; and *“it was the
company he did the work for,” appeal to one. Surely Chisholm
ought to know. He never said or suggested at the trial that he
was mistaken when he said that. The awkwardness of the defend-
ant’s argument is that if it prevails no one is liable to pay for
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it is im- these services. Services rendered in such a case by a doctor are
destroy- very meritorious. No one, in a case of smallpox, can proceed to

ts being remove or cure the infected person but a doctor. He is indispens-

| he was able. Other people are afraid. The doctors themselves do not
court such cases. Their other patients are afraid. The patient

v he was is not only in danger but everyone he is likely to come in contact

wave the with is in danger.

new the 4 Suppose that there had been no request or stipulation on the

1 paying part of Chisholm to this plaintiff, the ship owner, the defendants,
s headed E would be liable to bear the costs of these services.
provide It was held by this Court in 1838 in the case of Ralston v.

Iso seen, b Barss, 1 N.S.R. (Thom. 1st ed.) 48, and when it is seen that Bliss,
| would J., was a member of the Court, everyone who has sat on this Bench
*hisholm since would defer to the judgment, that the owner of the ship was
he Dom- 3 liable for the cost of surgical aid and maintenance rendered to a

mer and seaman at a port in this province where he had been injured in the
" charge. . ship and had to be landed and left behind at that port. Before 1
ficer was leave that case I wish to add that the port was the home port of

to treat the ship and it was not a case of a seaman injured in a foreign port.
the Sick Bliss, J., followed the decisions of Story, J., which he found cited

ct. The in 3 Kent's Commentaries, now p. 185.

hospital, I refer to such cases as Harden v. Gordon, 2 Mason 541; The
v to take Brig George, 1 Sumner 151; Reed v. Canfield, 1 Sumner 195.

wed and These cases have since been followed in the Supreme Court of
pened, & the United States. The Osciola, 189 Supreme Court 158; The
© owners Iroquois, 194 U.S. 240.

| seaman In Reed v. Canfield, 1 Sumner 197, Story, J., says:—

So far as any Act of Congress has changed or modified the principles of
the maritime law it is to be deemed pro tanto repealed; so far as it stands un-
affected by any such legislation it is to be followed out to all its just results,
eamer to ]‘,m.,' p. 198:—

into the Another objection is that the maritime law applies only to sickness and
| circum- accidents and injuries occurring in the ship’s service during the voyage abroad
and not when she is in the home port either at the commencement or term-

) ination of her voyage; but I know of no such qualification engrafted upon the
{hat “his rule of the maritime law.

b the The doctrine, therefore, does not require that the port of dis-
“hisholm ablement or of the curing shall be a foreign port. Nor does it
| that he provide that the action cannot be brought directly by the person

e defend- rendering the services as the physician. Holt v. Cummings, 102
) pay for Pa. §t. 212,

d not be

', and he,
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Nor, is it any answer that statutes had been passed in respect
to the subject but not covering the case for there had been such
statutes.

Here, when the Canadian statutes do not cover the case, the
steamer being a coasting steamer and not contributing to the Iund,
I can see no reason why the decision of Ralston v. Barss, supra,
would not apply.

If one were driven to find in this case that there had been no
request at all proved, nor contract to be implied from Chisholm’s
conduct, having been all the time aware that the services were
being performed, I would still fall back on that decision rather
than attempt to overrule anything which had been decided by
Story, J., and adopted in this province by Bliss, J.

In my opinion the appeal should be allowed with costs and the
plaintiff should have judgment for his services with costs.

We will hear the parties on the question when the judgment
order is taken out.

(Subsequently, the order was taken out and the amount which
plaintiff was entitled to recover for his services was fixed at $522,)

Appeal allowed.

GILBERT BROS. v. McDILL.

Alberta Supreme Court, ate Division, Harvey, C.J., Stuart, Beck and
full May 15, 1017,

BRrokERs (| Il B—ls)—nnl. ESTATE—COMMISSIONS—SALE WITHOUT BRO-

A nle of lnnd directly by the owner, after it had been listed for sale

w|th a hroker, dou not entitle the latter to his commissions, merely

it d to be a purch with whom he negotiated in &
previous transaction.

[See annotation, 4 D.L.R. 531.]

ArpEAL from the judgment of Scott, J., dismissing the plain-
tifi’s action for broker’s commissions. Affirmed.

A. M. Sinclair, for appellant; M. B. Peacock, for respondent.

The judgment of the Court was delivered by

Harvey, C.J.:—On April 17, 1916, the defendant signed a
document in the following terms:—

Authority To Sell On Crop Payment Plan.

Messrs. Gllbert Calgary.

In leration of your ing to find a purch for the follow-
ing lands, situate in the Province of Alberta and being all 18, West 17, Tp. 25
R. 22, containing 960 acres, be the same more or less, I hereby list the ssid
lands for sale with you and authorize you to sell the same for me, at $35 per

B A M o N d a a
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acre, payable as follows: The whole amount on or before the . . .dayof ALTA.
19 . . in the manner set out in your agreement of sale on the ﬁ
een such cmp pm ment plan, a copy of which I do hereby acknowledge to have received o
and read. GiLBERT
Price includes 100 head cattle, 7 teams munl work horses, all machinery Bros.
and harness or goods and 300 acres in wheat all in, assume 85 on C.P.R. or .
he Fusd, \ 40 and MeDill pay CPR. McDus.
18, supra, I further agree that if 1 desire to withdraw this listing from you for any  Harvey, CJ.
reason whatsoever I will give you ten days’ notice thereof by mailing the same
prepaid and registered to you addressed to you at Calgary, Alberta, and that
. X until the expiration of the time in which said notice should reach you in due
iisholm'’s course of post this listing shall remain in full force and effect.
Ces were Dated 4-17, 1916. (8gd.) J. B. MeDill, Owner
MecDil! pay $1 per acre.
On July 27, 1916, defendant wrote plaintiffs as follows:—
1 have sold my place, therefore you can take it off your list.
Later in the year the plaintiffs were informed that the sale
which was in fact of only section 18 had been made to a person to
whom they had shewn the land along with some other lands they
were authorized to sell for other owners in the preceding February.
They then brought an action claiming commission on the sale at
the rate of $1 an acre. At the trial they amended to claim alter-
natively $1 an acre on the whole 960 acres as damages by reason
of the defendant’s breach of the contract in withdrawing this
authority without notice.

1 respect

rase, the
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at $522.)

Howed.

Back wsd The statement of claim alleges that “relying on the terms of
their agreement they advertised for and solicited purchasers for
10UT BRO- the said land and incurred expenses in so doing and in showing

”

od for aele the said land to intending purchasers.” It also alleges that the

- ‘1'1'":\‘3: plaintiffs entered into negotiations with Samuel Horton and his
son Burt Horton who subsequently became the purchasers.

The evidence at the trial does mot support these allegations.

{he plain- The only evidence of a sale is that it was a sale of one section to

Burt Horton and that the father Samuel Horton joined in the

spondent. agreement, "
The only evidence of any efforts of the plaintiffs is that they
signed 8 shewed the land to Samuel Horton and had some communications

with him about it in February and March preceding the agree-

ment.
The plaintiffs put in evidence three other documents similar
"lll‘T' ['T,l;l:‘:a to the one first above set out addressed to themselves or their
ist the sid predecessors, the last one being dated February 17, 1915, but in
, at $35 per none of them was there any promise to pay a commission or any
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other remuneration for services, the price in all cases being speci-
fied as net. It may be open to doubt whether the authority given
in 1915 was still effective in February 1916, but the services 1end-
ered in that and the following month if rendered under that author-
ity would not entitle the plaintiffs to claim compensation from
the defendant.

The plaintifis’ case, however, by the pleadings is that the
services were rendered under the contract of 1916 above sct out,
but as already stated, whatever services were rendered were so
rendered before its date and therefore could not have been rendered
under it. There is no evidence that after its date until the letter
of withdrawal of authority the plaintiffs made any effort to sll
the land. Nor is there any evidence that if they had had all the
notice the document calls for there would have been the least
prospect of their effecting a sale, and consequently if the defendant
did commit a breach of the agreement—as to which I express no
opinion—no damage is shewn to have resulted.

Having come to this conclusion it is unnecessary to consider
several other difficulties in the plaintiffs’ way.

I would dismiss the appeal with costs. Appeal dismissed,

BARRY v. STONEY POINT CANNING Co.

Supreme Court of ('anada, Sir Charles Fitzpatrick, C.J., and Davies, Idington,
Duff, and Anglin, JJ. May 1, 1917,

PrincipAL AND AGENT (§ II C—20)—SALE—SECRET coMMmIssioN—REPUDIA-
TION OF CONTRACT.

A sale effected under an agreement by the vendor's agent to slit
his ecommissions with the agent of the purchaser is void and ma, be
repudiated by the purchaser; it is not necessary to' prove an acual
fraudulent or dishonest motive by the vendor’s agent, or that the buy r's
agent was in fact induced thereby to make the purchase.

[Stoney Point Canning Co. v. Barry, 30 D.L.R. 690, 36 O.L.R. 5.,

reversed. |

ArpEAL by defendant from a decision of the Appellate Divi-
sion of the Supreme Court of Ontario, 30 D.L.R. 690, 36 O L.R.
522, reversing the judgment at the trial in favour of the defend-
ant. Reversed.

McKay, K.C., for appellant; J. G. Kerr, for respondents.

Frrzeatrick, C.J. (dissenting):—I am by no means satisfied
that Durocher, who made the contracts sued on, had not the
appellant’s authority to enter into them on his behalf. Admit-
tedly, the only question is as to the extent to which the appellant
was committed to’ the speculative schemes of Durocher, and if
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ng speci- these had been successful, the appellant, at any rate, would never
ity given have raised a doubt as to the authority given by him. He admits

res rend- that Durocher had not a dollar in the goods himself and, ques- g, ny
t author- tioned as to some more or less dubious methods resorted to by sﬂ:’r—‘“
ion from Durocher in his attempted “‘corner,” he says with perhaps un-  Poinr

conscious eynicism: “T had no reason to interfere. If he had been (“(".:"”"
that the successful, it would have been to my advantage.”

Fitapatrick,C.J.

' set out, A man who enters into speculations of this sort through a
Were so close friend ought not to be in the position of taking the profits
rendered if it is successful or repudiating the authority of the friend if it

he letter fails; still less if, as in the present case, he is obliged to admit the
rt to sell authority to a very large extent and only stops short when failure
d all the was clearly in gight. 1 do not think his bare denial of authority,
the least still less that of his friend, can be entitled to much weight against
efendant the facts proved. I do not mean a formal authority, for, of

fpress 0o course, he cannot escape liability by denying this, however
plausibly.

consider But even if it is assumed that the appellant did not give his
express authority, I think there is abundant ground for saying

lismissed. that he is precluded from raising this defence by having held

out his friend as his authorized agent.
, 1dinglon, It is not necessary for me to go through the evidence in de-
tail to point out the grounds on which I come to this conclusion.
-Rervoi- They are sufficiently set out in the reasons of the learned Judges
nt to split for the judgment under appeal. Briefly, the appellant, a whole-
"1[""‘1“‘. l:::l‘ sale dealer in fruit, constituted Durocher his purchaser of all
the buyr's canned goods and left to him the sole management of what was
\LR. 522 in effect a branch of his business. He housed him at his place of
business from which he himself was frequently absent for long
ate Divi- periods; allowed him not only to use the firm’s stationery with
160 LR. printed headings, but actually to conduct his correspondence in
o defends the firm's name and over its signature. Contracts made by
Durocher previous to those now sued on were either authorized
dents. | by him or if, as alleged sometimes, unauthorized, were ratified
. eatishod without complaint and the goods accepted and paid for by the
| not the appellnm.
Admit- The appellant really, I think, held Durocher out as his agent
appellant In every possible way.

o, and if That the respondent’s broker, Wm. Millman, supposed that
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he was dealing with the appellant through his authorized agent
seems indubitable. He would hardly have entered into contracts
for sale of the magnitude involved in an attempted corner of uy
important article of produce with a man not possessed of a dollar
and only allowed desk room in the office of a friend. That Je
would not have dealt with him as an agent for the appellant if
he had thought he was not his agent goes without saying. Mr,

" Millman swears that Durocher told him he was the appellant's
agent and that he thought he had his authority.

The contracts, in my opinion, were duly made on behalf of
the appellant in the ordinary course of business which could
hardly be carried on if repudiation were possible under the cir-
cumstances of the case.

. I do not attach much importance to the fact that the re
spondeat’s brother, Mr. Wm. Millman, agreed to split his 2¢;
commission with the appellant’s agent Durocher.

The principle that anything in the nature of a bribe by the
vendor to the purchaser’s agent to neglect his duty to look solely
after his principal’s interest should invalidate the sale is clear and
well established in innumerable cases. Here, however, the pay-
ment was not made by the vendors, nor with their money. It
cannot be said that it was within the scope of the duties of the
vendors’ agent to bribe the purchaser’s agent. There is no sug-
gestion that the vendors had any knowledge of the arrangement.
Presumably Durocher must have said that he could not get any
other remuneration himself as the vendors’ broker would not
have been likely to pay him half his own commission in addition
to the commission of a purchaser's agent. Mr. Millman says
that it is a common practice in his trade and that he had never
thought of any secrecy about the payment. The total amount
was comparatively small. We should be going beyond anything
decided in the cases with which I am acquainted and unduly
straining the widest interpretation of the principle involved if
we were to hold these contracts invalid on such ground.

The appeal should, in my opinion, be dismissed with costs.

Davies, J.:—This is an appeal from the judgment of the
second Appellate Division of Ontario, reversing a judgment
of the trial Judge (except with respect to a sum of $400 for storage
not disputed) on the ground that the contracts of sale sued upon
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ed agent were valid and binding upon the defendant, now appellant, and
ontracts that the plaintiffs were entitled to damages for breach thereof.
wer of an The trial Judge had dismissed the action except with respect
I a dollar to the $400 above mentioned on the ground that no valid or
That he binding contracts had been entered into by the defendant for the
sellant if purchase of the goods.
g, Mr. The plaintifis’ claim was for $8,220.68 for loss or damage
pellant’s sustained by them on the sale of goods after defendant’s repudia-
tion of the contracts, that sum being the difference between the

sehalf of alleged contract prices and the price which the goods actually
cth could realized when sold.
" the cir- There were two contracts sued on, one for 11,000 cases of

canned tomatoes alleged to have been purchased by defendant

| the re- on or about October 12, 1914, and another for 12,000 alleged to

his 2 have been purchased by the aceeptance of an option dated Nov-
ember 7, 1914,

e by the The contracts were made and entered into by Millman &

ok solely Sons, who acted as brokers for the Independent Canners, of which
rlear ““;1 the Stoney Point Canning Co. was one, and one Durocher assum-
the pay- ing to act for Barry, the defendant.

mey. It No controversy arises as to the agency of Millman & Sons

es of the to sell the goods. The whole controversy hinges upon the auth-
5 10 sug- ority of Durocher to purchase them as agent for Barry.

ngement. The trial Judge, after hearing all the witnesses, including
get any Barry, Durocher and Millman, stated in his considered judgment
ould not that:— )

Mr. Desmarais, who is really the pluintiff, acted, I think, in perfect good
faith throughout, supposing that he had in truth made the contraet sued upon
with Mr. Barry, who was earrying on business under the name of John Barry &
ad never Son.  On the other hand, Mr. Barry acted, I think, throughout with perfect
| amount honesty, and 1 accept his evidence without question.
anything Afterwards he stated his findings on the facts to be:—

v Il Iy The situation seems to me plain upon the facts. Durocher never had any
1 unc u:\ authority; there never was any ratification, and there never was any holding
volved if out by Barry. This being so, the plaintiff must fail.

The Judge was also of opinion that the action must fail on
| costs. the ground that :—

addition
nan says

t of the Millman, who says that he regarded Durocher as Barry's broker or agent,
f " agreed to divide with Durocher the commission which he as vendor's broker
judgment would be entitled to recover,

r storage The Judges of the Appellate Division who gave reasons for
ued upon their conclusions, while agreeing to reverse the judgment of the
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trial Judge and to hold Barry liable on the alleged contracts,
did not agree in their reasons. Meredith, C.J., held that:—

It was not a question whether the defendant assented to or did not gssent
to any particular sale, that narrow view of the case seems to have led 1o some
serious misconceptions of the parties’ rights; there was a general power and
the authority to use the defendant’s name in these operations; they could not
have been carried on without that; no one would have wasted an hour upoy
any scheme that had no more than the eredit finaneially of Arthur Durocher
behind it; the defendant knew this; no one concerned in the matter coull
help knowing it; and in view of the manner in which the correspondence bogan
and was carried on throughout the purchases made by Durocher and treuted
by the defendant as binding upon him, the opening of the office in Toromo
and the defendant’s personal participation in the negotiations for the purchase
of a controlling interest in the output of the “independent” factorics, with
a full knowledge of all that had been done and was being done in his name
and on his credit, how is it possible for him to escape liability on the contract
in question merely because he did not give any specific authorization respect-
ingit?

1 understand that the learned Chief Justice in stating that
‘““there was a general power and authority to use the defendant’s
name in these operations’’ was merely drawing an inference from
the facts and documents proved and not intending to state or
imply that there was any such direct or express general power,
His inference may or may not be a proper inference to draw from
all of the proved facts. In my judgment it is not.

Later on in his judgment the Chief Justice says:—

1 cannot but find upon the whole evidence that the purchases in question
were purchases within the authority of the witness Arthur Durocher acting
for and in the name of the defendant carrying on business as John Barry &
Sons; and that, if that were not so, the defendant is estopped from denying
that the contracts in question are his contracts.

Of course, if the purchases were within the authority Barry
had given Durocher, there is an end to the controversy. But
if they were not within such authority, I fail to find any evidence
from which the defendant could be held as “plainly estopped
from denying that the contracts in question were his contracts;”
that is, I assume, precluded from denying Durocher’s authority
because of having held him out as his agent under such circum-
stances that authority would be presumed.

Lennox, J., after disposing adversely of the “secret commis-
sion”” defence by holding that “the divided commission was not
intended as a dishonest or fraudulent inducement or to be kept
from the knowledge of the defendant,” went on to deal with the

merits at very great length. He says:—
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contracts The first branch of the claim for 11,000 cases contracted for on October

' 5, 1014, can, I think, be safely determined by a careful examination of Barry’s
that:— letter to Durocher on October 8, 1914, in reply to Durocher’s letter to him of
4 not asset the day before, the admitted confidential relations, common purpose, and
course of dealing established between these two men, and Barry's total in-
ability to account for a liability for 94,000 cases of tomatoes mentioned in
his letter without including in the 94,000 cases the 50,000 cases purchased
by Durocher on October 5, and of which the 11,000 cases sued for is the part

led to some
| power and
v could not
1 hour upou

o l"'TWI'H allotted to the plaintiff company. ”—.—J
:I‘:f,l‘:‘r ;,::.‘,“,, It is quite apparent that the supposed or “unexplained dis- e
and trented crepancy,” as the Judge calls it, with regard to these 94,000

in Toronto cases, had very great weight in inducing him to come to the con-
he purchuse

Aories, with clusion he did “that whether Durocher had actual antecedent
in bis name authority to purchase the 50,000 cases or not, Barry knew and
the contract approved of it and included it as a liability when he wrote the
o SR letter of the 8th October to Durocher.”

It seems to me reasonably clear that the conclusion reached
by Lennox, J., that of the 94,000 cases of canned goods specifically
referred to in the defendant Barry's letter to Durocher of October
8, 1914, 50,000 were those purchased by the latter from Millman
& Co. as brokers of the plaintiff and others, and now in contro-
versy, settled his mind on the vital questions of Barry’s know-
ledge and approval of the purchase, ratification of it if there was
an absence of antecedent authority, and general authority of
| in question Durocher to make the purchase. If he was right in concluding
seher acting that these 94,000 cases included the 50,000 cases in controversy,
w Barry & his final conclusion as to Barry’s liability would be difficult to
. —— dispute. If it was not sufficient proof of an antecedent
authority to make the purchase it would be very strong evidence
of knowledge and approval of the purchase and ratification of it,
and would in addition go very far to discredit Barry’s credibility.
No such acceptance “without question” by the trial Judge of
Barry’s testimony would in that case have been possible.

Lennox, J., however, seems to have overlooked the testimony
of Millman, the plaintifi’s broker and agent, on the point, who
while advancing or accepting as correct the theory as put to him in
I his main examination of the inclusion of the 50,000 cases in the
e 94,000 referred to in the letter of October 8, when cross-examined,
io be kept seems unqualifiedly to admit that any such theory was not under
|l with the the facts tenable, and that the 94,000 cases mentioned in that
letter of Barry’s referred to a different and antecedent purchase of

ating that
efendant’s
'ence from
o state or
ral power,
draw from

rity Barry
wsy.  But
y evidence
+ estopped
ontracts;”
authority
*h circum-

94,000 cases made with his authority, which did not include or
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have any reference to the 50,000 cases in controversy. I notice
that the theory put forward by Lennox, J., was favourably notice
in his reasons for judgment by the Chief Justice, and no doubt
must have had weight with him though, as he said, he preferred
putting the defendant’s liability on what he called the “ground
of the previous general and undisputed authority.”

Masten, J., held that while at the beginning of the purchases
of these canned goods Barry was a special agent only with limited

authority afterwards but prior to the date of the contract sued on
the busi h 1 and Durocher b in fact the g | agent of Barry
in the buying and selling of canned tomatoes, peas and other like merchandise
This conclusion, he went on to say, rests on a general course of dealing rather
than on any specific act of concurrence. Just precisely when this change took
place I think it is impossible to say. It is sufficient that it took place, in my
opinion, before the contracts now sued on were entered into.

The Judge doubted whether there was any such “holding
out” to the plaintiff as would make a basis for the liability claimed,
and repudiated the contention “that there was anything in the
nature of a conspiracy to defraud between Barry and Durocher,”
but found Barry “liable for the loss in question without any
impropriety on his part.”

In view of the differences of judicial opinion and feeling some
doubt at the conclusion of the argument on the question involved,
I found it necessary to read the evidence with much care and
have given the case much consideration.

The conclusi I have reached on the evidence, written and
oral, are in general accord with those of the trial Judge, that
Durocher never had any authority to enter into or bind Barry
by the contracts in question, that the latter never ratified them
in any way but that as soon as he reasonably could when they
were first brought to his notice on November 28, when the draft
for their purchase price was presented, refused payment and re-
pudiated liability—and lastly that there never was any *holding
out” of Durocher by Barry as his agent authorized to purchase
these goods.

I frankly admit that the circumstances are peculiar. The
facts that Barry had in the first instance given Durocher a limited
authority to purchase some canned goods; that Durocher had
exceeded that authority and had persuaded Barry to approve
of and ratify the excess and accept the drafts therefor; the in-
timate relationship existing between the two parties; the letters
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I notice which passed between them and the opening by Durocher, with
ly noticed Barry’s assent, of a branch office of Barry & Son in Toronto, all
no doubt afford ground for a strong argument either that there was a
» preferred holding out of Durocher as an agent authorized to buy for Barry,
* " ground or that the proper inference from all the facts proved, was that he
had been so authorized as a general agent to buy.
purchases
th limited
ct sued on

But it does seem to me that the evidence taken as a whole
is conclusive against any such holding out or any such an infer-
ence of general agency. Barry and Durocher both swear posi-

nt of Ba : .
,I.I.,.,.h:,,,dl:"\ tively that no such authority as Durocher usurped ever was given,
mling rather and Millman, the agent of the plaintiffs, who sold the goods and
change took

completed the contracts with Durocher, was obliged to admit
in his cross-examination that when he made the contracts with
Durocher assuming to act for Barry, he (Millman) knew he (Dur-
ocher) had to go back to Barry and get authority before he could
buy.

Nothing could be more unequivocal. There was no quali-
fication to Millman’s statement nor was any satisfactory answer
given to the argument based upon this witness’ statement. It
shewed beyond any doubt that the vendor knew Durocher had
no authority to buy without going to Barry and getting authority.
Now Millman was the plaintiffs’ agent who carried on the negotia-
tions for the sale and completed them. How in the face of this
unqualified admission it can be successfully argued that there was
a holding out of Durocher as Millman’s agent or an authority to
complete such a purchase as we have here in controversy without
going back to Barry and getting authority, I do not understand.
when they Both parties to the contract, Durocher, the alleged agent of
 the draft Barry, and Millman, the admitted agent of the plaintiffs, swear,
nt and re- the one that he had not authority, and the other that he knew the
+ “holding person to whom he was selling had to go back to his principal and
) purchase get authority before he could buy. When to this is added the
evidence of Barry accepted by the trial Judge * without question”
liar. The that he never gave Durocher authority but repudiated the con-
r a limited tract when it was first brought to his notice, how can it be held
ocher had that there was authority either special or general?

o approve As to the other defence relied upon, namely, the non-enforce-
yr: the in- ability of the contracts sued upon because of the payments of
the letters commission by the vendors’ broker to the purchaser’s agent, I

place, in my
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have had the advantage of reading my brother Anglin’s reasons
and concur in them.

The appeal should be allowed with costs in this Court and iy
the Appellate Division and the judgment of the trial Judge re.
stored.

IpiNGTON, J.:—Assuming that this action is maintainable,
upon all the attendant facts and circumstances it is clear that the
fundamental facts are that Durocher was employed by the appel-
lant, or permitted by him whilst occupying a desk in his office,
to act as if a clerk duly authorized to use the firm name in carry.
ing on that branch of its business correspondence relative to
canned goods such as in question, and in short to wear in that
regard the semblance throughout from March 2 till the end of
November following, of a mere employee of appellant.

I am of opinion that the giving by the respondent, through
its agent, a share in his commission to induce Durocher under
such circumstances to contract in said firm’s name and on its
behalf for the purchase of the goods in question from the respond.
ent was corrupt and corrupting and, unless known to and pre-
sumably assented to by the appellant, destroyed any legal right
to recover upon the alleged contracts.

Reason, fairness and consistency, alike demand herein that
the law which forbids, as does also moral sense, the employment
of such means to induce such a departure from duty on the part
of any mere employee or trusted friend, in acting on behalf of his
employer or friend entrusting business to him, should be applied
to determine the liability of the appellant herein, which must
rest, if at all, only upon facts and circumstances constituting
Durocher an agent of one or either of the classes I refer to.

It is idle to put forward the cases of brokers who in certain
localities and classes of business wherein and in relation to which
all those dealing by and through them are, by reason of a practice
or custom, well known to all such persons, habitually to divide
the commission, or indeed in some cases, have become entitled
to receive and demand it from the party the principal has con-
tracted with.

This man Durocher, though possibly calling himself a broker,
had in fact no visible means of support and was not employed, a8
to matters herein referred to, as a broker. That in truth is what

P EoE2EES=82=32
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'8 reasons renders the case somewhat difficult on the other issues raised, and
enables the respondent to present a plausible argument in order to
urt and i maintain the action at all, so far as such issues are concerned.

Judge re- Had the business been conducted through a broker there would

not have likely arisen any such complications as exist on the facts.
ntainable Indeed all, or nearly all, that tends to support the respondent
ir that the on the issue of authority or no authority could not have had any
the appel- existence.

his office The evidence on this point of Mr. Millman, who acted for
» in carry- the respondent and made the offer to share his commission, is
elative to as follows:— ) ) )

Q. And mentioning it in a telegram would not give you that impression?
A. No, 1 did not know, only I knew he was with John Barry & Sons. Q. And
he end of you did not know him as a broker? A. I never heard of him as a broker.
Q. Then you thought he was John Barry’s agent? A. He told me he was.
Q. And you made an agreement to pay him 19,? A. Yes. Q. To the agent
of theman? A. Yes. Q. That was buying from you? A. Yes, he told me it
her under made no difference, Mr. Barry knew what he was doing.
md on its The appellant denies all knowledge of such facts till after his
e respond- repudiation of those contracts.
» and pre- The trial Judge believed him and I see no reason for setting
legal right aside his finding. Indeed, I see some reasons the other way.

For example, a specimen of how this man was approached is

erein that furnished by the following letter:—
iployment Mr. A. Durocher. Toronto, Aug. 20th, 1914,

i Dear Sir,—On contract number 1,493 from ourselves to John Barry &
Sons 25 ¢/s peas we allow you personally 19, brokerage also on contract
half of his number 98 Beaver Canning Co. contract number 99 Ed. McCaw, contract
be applied number 100 A. A. Morden & Sons, at Wellington. All these we allow 1%
brokerage to yoursell when goods are paid for. .

W. H. MiLLMAN & Sons, per “M.”
This particular letter possibly does not refer to these identical
contracts now in question. I quote it only to shew the spirit of
in certain the giving and how Durocher was specially and personally ad-
1 to which dressed, instead of the firm, had it been intended for them. It

ar in that

I, through

n the part

hich must
mstituting
T o,

a practice was not given as sometimes happens between a commission man
to divide dealing with a buyer personally and offering to share his com-
e entitled mission with him in order to close the deal, thus effecting a lower-

| has con- ing of the price, though desirous not to call it that. Nor does

such a personal address to the agent tend to inspire the belief
" a broker, that the principal knew all about it. In that case it would have
ployed, 88 been addressed to the first with a polite request to see that poor
th is what Arthur got his tip for his civility.
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It was not denied in argument that the like commission .
ing applied to the contracts in question. I gather that sometimes
it was agreed on with Durocher orally. Indeed it seems to be
suggested he was the first to hold out his hand and shew how it
might be advantageously managed. And it was stated in argy.
ment that the total of such gratuities thus paid to Durocher ex-
ceeded $1,200.

Isuspect but for this bountiful stream we might never have bheen
troubled with the numerous exhibitions of commercial schemes
and plotting and contriving which appellant denies he was an
actor in but I think evidently quite willing to encourage, or as he,
knowing of it, expresses it: ‘I had no reason to interfere, If it
had been successful it would have been to my advantage,” and
which we have had presented for our serious consideration.

Sometimes fine distinctions have been drawn heretofore as
to the intention and the result of such gratuities for which at
least in this case I find no warrant, and I respectfully submit
there never was a place therefor in law.

The encouragement thus lent as by expressions in the case
of Smith v. Sorby, 3 Q.B.D. 552, n. to lessen the rigour and foree
of the law on the subject and somewhat corrected as Field, J.,
pointed out in Harrington v. Victoria Graving Dock Co., 3 Q.B.D.
549 at 552, should neither receive approval or extension.

What he there expressed regarding loose commercial practice
has so grown as to be a menace to those trying to adhere to honest
practices and continue in business.

The illicit commission must be most rigidly suppressed if
honest men who will not stoop to its use are to be given a fair
chance for their commercial life in Canada. The proof of know-
.ledge on the part of any one whose agent has yielded rests with
him so asserting. An honest business man giving such gratuity
will always put beyond peradventure his ability to prove that he
had given notice to the principal in the plainest terms.

If such clear proof be required there will not be many gratuities
of substantial amount going into the hands of the agent, I imagine.

It seems bordering on childishness to ask in this age for fur-
ther proof of the motive than the promise of such substantial
payment, on the successful accomplishment of its purpose, as

implied in above letter.
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ssion shar- Nor can I entertain the pro formd submission made that as it
was not proven that respondent knew of this splitting of commis-
sion it should succeed, although the legal existence of the contract
repudiated therefor is gone.

The repudiating of fraud on that ground possibly should
have come earlier but Clough v. London and North Western R.
Co., L.R. 7 Ex. 26, will support raising it even at the trial so long
as no affirmation of the contract by him defrauded or his estoppel
in some other way. And the learned trial Judge notes he gave
leave at the trial to amend.

I think for these reasons the appeal should be allowed and the
fere. 1 it judgment of the trial Judge restored. I think, however, there
age,” and should be no costs allowed either party in regard to the appeal
ation. below or here. The great weight of the appellate costs here cer-
tainly consisted in presenting and arguing about the issue of law
and fact in regard to what the appellant does not succeed as to,
and I presume the same was the case below.

An apportionment of costs according to the result of the issues
hardly fits the case.

To give appellant costs generally when the argument of the
point on which he succeeds (if my view adopted) took less than
twenty minutes on each side would not be a satisfactory result.
The costs allowed him by the learned trial Judge should stand.
The item upon which judgment below was allowed by the trial
Judge with costs fixed at $75 did not trouble us and judgment
therefor should also stand and be set off as directed.

Durr, J., concurs with Idington, J.’s conclusion.

ANGLIN, J.:—This action is brought to recover damages for
breach by the purchaser of two contracts for the sale of canned
goods. The defence originally pleaded was that the defendant’s
alleged agent, Durocher, was not authorized to make the con-
tracts,

Early in the trial, however, the plaintiffs’ broker, Millman,
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v gratuities deposed that although he understood Durocher to be the defend-
. 1 imagine. ant’s agent, he agreed on Durocher’s demand to divide with him
e for fur- his 2%, commission from the vendors on sales made to the de-

substantial
urpose, a8

fendant for the plaintiffs and other canners whom he (Miliman)
Tepresented. Durocher’s share of these commissions (according
10 & statement of counsel made at bar and not controverted)
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would amount to the substantial sum of $1,200. Millman’s
evidence indicates that he was relying upon Durocher to “put
the deal through” with Barry, the defendant, and that Durocher
was insistent upon being paid the commission. Millman says
he made no secret about the commission and that Durocher
told him that the defendant knew what he was doing. The
defendant denied having had knowledge of any commission
arrangement with Millman until some time after the alleged con-
tracts had been made—some time about the end of November—
about the time that he repudiated Durocher’s authority. Duro-
cher corroborates this testimony.

The defendant’s explanation of his having failed at once to
repudiate liability on this ground is that it was then too late to
object to the commissions as Durocher had received them and
probably spent them. The omission from the statement of de-
fence of a plea based on the commission agreement woull indicate
that, even when giving instructions to his solicitor, Barry did not
appreciate its importance and neglected to bring it expressly to
the solicitor’s attention.

Durocher was largely indebted to the defendant and, while
no definite arrangement was made as to the amount of his re-
muneration, the defendant advanced him money for expenses
and says that he expected to pay him for his services.  An amend-
ment to the statement of defence alleging voidability because of
the payment of commission by Millman to Durocher was allowed
at the trial.

Middleton, J., who tried the action, has had a large experience
as a trial Judge. In his judgment he says of the defendant:
“Mr. Barry acted, I think, throughout with perfect honesty and
I aceept his evidence without question.”

Accepting Barry’s evidence, corroborated as it was by that
of Durocher, notwithstanding many features of the correspondence
in evidence and some circumstances which go far to warrant con-
trary inferences in regard to some phases of the case, the Judge
expressly found that: “Durocher never had any authority; there
never was any ratification and there never was any holding out by
Barry. This being so, the plaintiffs must fail.”

No doubt this conclusion was not a little influenced by the
explicit acknowledgment of Millman that, while he regarded and
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Villman's dealt with Durocher as Barry's agent, he also, “knew he (Duro-

to “put cher) had to go back to Barry and get authority before he could
Durocher buy,” by Barry's explicit denial that he ever authorized or rati-
MAN savs fied the contracts, and by the absence of any direct evidence of

Durocher ratification.

ng. The If disposing of the case on this aspect of it, notwithstanding
mumission the forceful presentation by the Judges of the Appellate Division
eged con- of such facts and circumstances in evidence as tend to support

vember— their reversal of the findings of the trial Judge, I am not satisfied
. Dure- that 1 should have been prepared to concur in their conclusion.
I should not improbably have felt impelled to hold, for the reasons
stated by my brother Davies, that, depending, as it necessarily
did, almost entirely upon the credit to be attached to the oral
evidence of the defendant given in his presence, the opinion of
the trial Judge on the pure question of fact in issue should not
have been disturbed.

But having regard (as Field, J., put it in Harrington v. Vie-
toria Graving Dock, 3 Q.B.D. 549, 552), to ‘““how sadly loose com-
mercial practice has become in respect to transactions of this
nature " it seems highly desirable and, on the whole, more satis-
factory that this appeal should be disposed of on the other ques-
tion which it presents, viz., the effect on the enforceability of the
contract sued on of the payment of commission by the vendors’
broker to the purchaser’s agent. On this branch of the case the
trial Judge said:—

Upon another branch of the defence the plaintiffs must, 1 think, also fail.
Mr. Millman, who says that he regarded Durocher as Barry’s broker or agent,
s-x]n-ribnﬂ- agreed to divide with Durocher the commission which he as vendors’' broker
lefendant: would be entitled to receive. Mr. Millman seeks to shew that that division
was not to be with Durocher, but between Millman and Barry & Sons. | can-

not so find upon the evidence.
In Hitcheock v. Sykes, 20 O.L.R. 6, 3 D.L.R. 531, 13 D.L.R, 548, I stated
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by that my views that the payment of any sum to any person occupying any fiduciary
) position, by way of secret commission, is fraudulent and cannot be permitted
.~|mml('llﬁ‘ to be explained away, and that, as held in Panama Co. v. India Rubber Co.,

rrant con- 10 Ch. App. 515, any surreptitious dealing between one party to a contract
the Judge and the agent of the other party is a fraud in equity and invalidates the
agreement.  Although this was said in a dissenting opinion, that view was

rity; there subsequently sustained, and I am informed by counsel who presented a peti-

[ing out by tion to the Privy Council for leave to appeal, that their Lordships expressly
assented to this view.
«d by the The learned Judge’s opinion was substantially approved in

rded and this Court, 23 D.L.R. 518, 49 Can. 8.C.R. 403.
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That Durocher was the defendant’s agent, authorized to bhind
him by the contracts sued upon is the basis of the plaintifis’ case
and of the judgment of the Appellate Division. Speaking of the
19, commission paid Durocher, Millman himself tells us:

1 said you (Durocher) ean do what you like with it.

Dealing with this defence in the Appellate Division (36 O.L.R.
536, 30 D.L.R. 690), Meredith, C.J.C.P., after disposing of the
question of Durocher’s authority adversely to the defendant
(which involved discrediting utterly Barry’s denial of that auth-
ority and of all knowledge that Durocher had contracted for
him), said:—

After being asked to swallow the eamel of the defendant’s “innocence”
involving more than 88,000, we are urged to strain at the gnat of the divided
commission amounting to a few hundred dollars and upset the whole trans
action on the ground of fraud in it.

I venture to think that in his necessitous circumstances
Durocher did not look upon the $1,200 commission as a mere
“gnat.” The learned Chief Justice himself subsequently em-
phasizes its importance to Durocher when, on the assumption
that he was not to be remunerated by Barry for his services,
he says:—

The defendant knew that the man could not live upon air alone.

The Chief Justice proceeds to hold that the payment of com-
mission by Millman to Durocher was innocuous and affords no
defence to the plaintifi’s claim, because of its comparative in-
significance ; because the arrangement for it appears in the corres-
pondence; because the evidence does not disclose actual fraudu-
lent intent on the part of Millman; because splitting commissions
was customary in the trade; because the commission was re-
ceived by Durocher “in good faith;” because, not having agreed
with Durocher for a definite remuneration for his services, the
defendant knew, or must be taken to have known, that he would
seek remuneration from “the other side;” because the defence
based on the commission agreement should be regarded as only
“a solicitor’s defence raised at the eleventh hour;"” and because
the arrangement for the commission was made not by the plain-
tiffs themselves but by their broker, Millman, and it did not
appear that it was made in the course of the plaintiffs’ business
and for their benefit.

Mr. Justice Lennox discards this defence in three sentences:—

t2F9 B s g O B S
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It is so much a question of fact that no nice point of law arises; and the
reliable evidence in this case is documentary. That the divided commission
was not intended as a dishonest or fraudulent inducement or to be kept from
the knowledge of the defendant is ifest from the cor lence. The
contracts ought not to be avoided on this ground.

Mr. Justice Masten, who had said:—

I do not for & moment differ from the learned trial Judge in his estimate
of the evidence given by the witnesses

and “felt great difficulty” in dealing with this defence, disposed
of it by holding that there was no evidence that the commission
was paid

with the view of influencing Durocher to purchase more canned goods or at
an enhanced price

nnocence” and that, because of his expectation of sharing in the defendant’s
he divided profits from the transaction,

hole trans- his interest was immeasurably greatest in the direction of doing the best he
could for Barry, and the commission receivable from Millman was not such,
either in amount or in the way in which it was received, as to bribe;
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6 O.L.R.
1 of the
lefendant
wt auth-
weted for

stances
:l“‘ :::«‘n* We have not the advantage of knowing the grounds on which
Riddell, J., based his concurrence.
sumption These reasons for reversing the judgment of the trial Judge on
services, this aspect of the case, with respect, appear to me to be based in
part on a misunderstanding or erroneous appreciation of the evi-
dence, and in part on a misconception of the effect of the auth-
orities on this branch of English law.
To deal first with Masten, J.'s view:—
There is no evidence whatever that Durocher was to share
in the defendant’s profits. The evidence is that the defendant
“expected to pay him a commission for his services.” Neither
is there any evidence that the price of the goods sold was en-
hanced by reason of Durocher sharing in Millman's commission.
ng agreed There is, therefore, nothing to indicate that the substantial
vices, the interest, directly adverse to that of his principal, created by
he would Durocher having been promised a commission by Millman was

mtly em-

t of com-
ffords no
rative in-
he corres-
Wl fraudu-
nmissions
| Was Te-

e defence in any way, or to the slightest extent, offset by a countervailing
d as only interest in prospective profits. No doubt where it is demonstrably
P obvious on undisputed facts that the advantage promised by the
the plain- “other side,” whatever form it took, could not have created an

t did not
! business

interest in the agent in conflict with his duty to his principal
(as it was in Rowland v. Chapman, 17 Times L.R. 669, cited by
the Judge) the right of repudiation does not arise. But the Courts

Atencesi— will not undertake an investigation involving a speculative weigh-
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ing and balancing of opposing influences in the mind of the agent
in order to determine which of them dominated. To do so would
be to enter on the prohibited field of inquiry whether the brile
had been effectual. Parker v. McKenna, 10 Ch. App. 96 at 118, oa
124-5; Harrington v. Victoria Graving Dock, 3 Q.B.D. 549; Ship.
way v. Broadwood, [1899] 1 Q.B. 369 at 373.

All three of the Appellate Judges appear to have shared the o
opinion that in order to maintain this defence it was necessary for
the defendant to establish actual fraudulent or dishonest motive
or intent on the part of Millman. The Chief Justice speaks of
the trial Judge having “been carried away” by the contrary
view, adding: “it need hardly be said that that is not the law, mn
In such cases, it is fraud and fraud only that had that effect,”
i.e., of rendering the contract voidable by the principal.

No doubt actual fraud must be shewn when no fiduciary re-
lationship exists (Lands Allotment Co. v. Broad, 13 R. 6%, 2
Manson, 470); see, however, the observations on this decision
of Collins, L.J., in Grant v. Gold Exploration and Development
Syndicate, [1900] 1 Q.B. 233 at 249-50). But given that relation-
ship between one principal and the recipient of a secret commis-
sion and knowledge of it by the other principal (or his agent),
who makes the agreement to pay such commission, it is quite as
unnecessary (and it would seem even more clearly immaterial),
to prove an actual fraudulent or dishonest motive on the part of
the latter as it is to prove that the former was in fact induced by s
the promise of the commission to betray his trust.

The fundamental principle in all these cases is that one con-
tracting party shall not be allowed to put the agent of the other
in a position which gives him an interest against his duty. The
result to the agent’s principal is the same whatever the motive
which induced the other principal to promise the commission.
The former is deprived of the services of an agent free from the
bias of an influence conflicting with his duty, for which he had
contracted and to which he was entitled. “The tendency of
such an agreement as this,” said Cockburn, C.J., in Harringlon
v. Vietoria Graving Dock, 3 Q.B.D. 549, at 551, “‘must be to bias
the mind of the agent or other person employed and to lead him
to act disloyally to his principal.”

As Chitty, L.J., said in Shipway v. Broadwood, [1899] 1 QB
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369 at 373: “In Thompson v. Havelock, 1 Camp. 527, Lord Ellen-
borough said ‘no man should be allowed to have an interest
against his duty.’ That great principle has been applied in
cases innumerable,”’

In Andrews v. Ramsay, [1903) 2 K.B. 635, at 637, Lord Alver-
stone quoted with approval the following passage from Story
on Agency, page 262, par 210. [Extract cited.]

Moreover, by whatever sophistry the person who promises
the secret benefit may endeavour to persuade himself to the con-
trary, the instances are rare indeed in which in his inmost heart
he does not hope to derive some advantage from it, direct or
indirect, which from the nature of the case must involve a derelic-
tion of duty by the agent to his own principal.

For gifts blind the eyes of the wise and change the words of the just.
Deut. XVI, 19,

The same doctrine was acted on in Panama Co. v. India
Rubber Co, 10 Ch. App. 515, by James, L.J., who said at p. 527:
“In this Court a surreptitious sub-contract with the agent is re-
garded as a bribe to him for violating or neglecting his duty.”

And the Lord Justice speaks of this as
a plain principle of equity which is to be enforced without regard to the
particular cireumstances of the ease. . . . You must act upon the gen-
eral principle from the impossibility in which the Court finds itsell of ever
ascertaining the real truth of the eircumstances

He had already said:—

According to my view of the law of this Court I take it to be clear that any
surreptitious dealing between one principal and the agent of the other prin-
cipal is a fraud on such other principal cognizable in this Court.

Romer, L.J., in Hovenden & Sons v. Millhoff, 83 L.T. 41, at
page 43, still more definitely states the rule that the motive
which induced the offer of the benefit cannot be considered.

[Extract cited.]

Indeed the decision in this case is very much in point. Al-
though a jury had negatived conspiracy between the agent and
“the other side,” and had estimated the loss of the principal at
one farthing, the secret commission was nevertheless unhesitating-
ly treated by the Court of Appeal as a bribe. See also Hough
v. Bolton, 2 Times L.R. 788 at 789.

In the same judgment in which he laid down the doctrine
that the secret benefit to the agent must invariably be regarded as
a bribe and the promise of it as a fraud, James, L.J., added :—

CannNiNG
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That I take to be a clear proposition, and I take it, according to my viey,
to be equally clear that the defrauded principal, if he comes in time, is o
titled, at his option, to have the contract rescinded, or if he elects not 1,
have it rescinded, to have such other adequate relief as the Court may thigk
right to give him.

These principles of equity, so far as I am aware, have never
been departed from or questioned. They have, on the contrary,
been frequently recognized, approved and applied.

Since the contracts sued upon in the present case still remained
executory and there had been no laches on the part of the defend.
ant such as might render repudiation inequitable, I am at a loss
to understand the applicability of the distinction to which the
Chief Justice of the Common Pleas alludes between the right to
set aside the transaction and the right of the prineipal to recover
from his agent the commission or other benefit received by him,
Speaking generally, when the circumstances do not actually pre-
clude the relief of rescission or render it inequitable, the same
facts which will support a claim to recover the commission from
the agent and damages from the other principal will justify re-
pudiation of the contract with the latter.

Neither in Hippisley v. Knee Bros., [1905] 1 K.B. 1, nor in
Great Western Ins. Co. v. Cunliffe, 9 Ch. App. 525, to which the
Chief Justice refers in this connection, did any question arise as
to the effect upon the enforceability of the contract of the re-
ceipt by the agent of one of the parties of a secret benefit from
the other. In neither case was the transaction in respect of which
the agent received a secret allowance or gratuity the making of
a contract between his principal and the person who paid such
allowance or gratuity. In neither case could the payment or
allowance by any possibility have given the agent an interest
adverse to his prinicpal in transacting the business for which
he was employed.

Moreover, in the Cunliffe case, 9 Ch. App. 525, the circum-
stances were such that the Court found that knowledge of the
allowance should be imputed to the principal and that with such
knowledge he had acquiesced in it. Barry has sworn that the
agreement for splitting the commission in the present case was
unknown to him. The only ground for questioning his statement
is the fact that the commission is alluded to in some correspond-
ence concerning the contracts sued upon. But the letters which
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contain these references were either written by Durocher or ad-
dressed to him, or, if addressed to the defendant, were placed
in envelopes marked ‘“personal attention of Mr. Durocher,”
and the evidence of the practice as to the handling and disposing
of correspondence in the defendant’s office makes it quite probable
that he never saw these letters. I have found nothing in the
record to justify a reversal of the finding of the trial Judge that
the commission was ‘“‘secret”—in the sense that Barry was ignor-
ant of it.

Although there is some evidence that it was Millman’s prac-
tice to split commissions with purchasers’ agents, there is no evi-
dence that that custom was so prevalent in the trade that Barry
should be charged with knowledge of it—if indeed knowledge of a
custom involving such an essential departure fronn the usual
relations of principal and agent could be imputed without proof
that it actually existed: Robinson v. Mollett, L.E. 7 H.L. 802;
Johnson v. Kearley, [1908] 2 K.B. 514 at 530.

Nor is this a case in which, because he did not himself con-
template remunerating Durocher for his services, Barry must be
taken to have expected that he would seek remuneration from the
“other side,” such as were the cases of Baring v. Stanton, 3 Ch.
D. 502, and Great Western Ins. Co. v. Cunliffe, 9 Ch. App. 525,
cited by the Chief Justice of the Common Pleas. (See comment of
Alverstone, C.J., on these two decisions in Hippisley v. Knee Bros.,
[1905] 1 K.B. 1 at 7.) On the contrary, the evidence of both
Barry and Durocher is that, while no definite basis was fixed, it
was expected that Barry would pay Durocher for his services.
Moreover, Durocher was largely indebted to Barry.

It may be, and not improbably is, quite true that Millman did
not intend that the payment of commission to Durocher should be
concealed from Barry and that he was deceived by Durocher’s
assurance that Barry knew what he was doing. But the law is
thus stated by Collins, L.J., in Grant v. Gold Exploration Co.,
(1900 1 Q.B. 233 at 248, 249.  [Extract cited.)

As Chitty, L.J., said in Shipway v. Broadwood, [1899] 1 Q.B.
369 at 373: “It was the plaintifi’s duty to inform the defendant
of the promise if he wished to escape the consequences
of having made it. . . . The real evil is not the payment of
the money, but the secrecy attending it.”
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There was nothing in the present case amounting to acquies-
cence or waiver by Barry of his right to rescind on account of the
payment of the sceret commission to his agent. He discovere
the commission arrangement only after the contracts sued upoy
had been entered into. Where that is so a very clear and a very
strong case indeed must be made to support an allegation of
acquiescence or waiver: De Bussche v. Alt, 8 Ch. D. 286 at 314,
Bartram & Son v. Lloyd, 90 L.T. 357.

Nor does the failure to set up the defence based on the secret
commission until the facts concerning it had been disclosed at
the trial present a formidable obstacle: Shipway v. Broadwow
[1899] 1 Q.B. 369; Hough v. Bolton, 1 Times L.R. 606. More-
over, the trial Judge exercised a discretion in allowing the amend-

ment setting up this defence which, in my opinion, should not’

have been interfered with on appeal.

Finally the fact that the agreement to split the commission
was not made by the plaintifis themselves, but by their agent
Millman, is not an answer to the defendant’s assertion of his right
to repudiate. What Millman did was done while purporting t
act within the scope of his employment, and in the course of the
service for which he was engaged by the plaintiffs; and it is in-
material that it may have been in his own interest as well as in,
or even to the exclusion of, that of the plaintiffs: Lloyd v. Grace.
Smith & Co., [1912] A.C. 716. The defendant’s agent was given
the disqualifying adverse interest which made him incapable of
binding his principal.

My apology for having dealt with this appeal at what may
seem inordinate length is that when a judgment which deals
with matter so fundamental is reversed, courtesy to the learnel
Judges who pronounced it demands an adequate statement of
the grounds on which it is held to have been erroneous; and alw
that it is of the utmost importance that it should be clearly under-
stood that in this, the Court of last resort in Canada, the rule
of equity on which the judgment allowing this appeal rests is
regarded as inflexible and its application as universal.

In conclusion I cannot do better than quote some apposit
observations from the judgments of Lord Alverstone, C.J., anl
Kennedy, J., in Hippisley v. Knee Bros., [1905] 1 K.B. 1. Ka-
nedy, J., said at p. 9:—
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acquies- If a principal when contracting for the services of an agent, is told that

mt of the the agent is going to receive a profit out of the agency beyond the remunera-

tion that the principal is to pay, there can be no possible harm in the agent

receiving it; but, unless it had been in this way authorized by the principal

ued upon the receipt of such a profit is an indefensible act. 1 quite agree with my

W a very Lord that in this case the defendants were only doing what they honestly

believed to be right having regard to a general praetiee; but I should be sorry JANNING
to say that the practice itself is an honest one, if it is to be taken as extending Co.
to eases in which the faet that the profit will be received and kept by the agent w—
is not brought to the knowledge of the employer. Arglia, 3.
the secret And Lord Alverstone, at p. 7:—

wlosed at Unfortunately there appears to prevail in commercial circles in which

perfectly honourable men desire to play an | ble part an extraordinary

laxity in the view taken of the earning of secret profits by agents. The

. More- sooner it is recognized that such profits ought to be disapproved of by men

e amend- in an honourable profession, the better it will be for commerce in all its

iscovered

gation o
O at 314,

roadirood

branches.

The appellant is entitled to his costs in this Court and in the
Appeliate Division, and the judgment of the trial Judge should
be restored. Appeal allowed.
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porting o Saskatchewan Supreme Court, Sir Frederick Haultain, C.J., and Lamont and
wrse of the Elwood, JJ. July 14, 1917,

A it is im- Coxtiacts (§ 1 D—60) —OFPFER AND ACCEPTANCE. ) . )
A telegram instructing an agent to buy grain at a certain price, which
well as i, has been communieated to a third person, who thereupon intimated

to the sender that he will deliver at the price named, is not an offer consti-
tuting the basis of a contract; nor does such an alleged acceptance
was given amount to a counter-offer, capable of acceptance by the recipient

1 v. (irace

capable of ArteaL by defendant from a judgment for plaintiffs in an Statement.

action for damages for failure to deliver 2,000 bushels of wheat in
accordance with a contract alleged to have been made between
hich deals them. Reversed.
he l"“"‘"l‘ M. A. Miller, for respondent; H. J. Schull, for appellant.
itement of The judgment of the Court was delivered by
Lamont, J.:—The facts, which are all admitted, are as fol-  Lamont,s
lows: On October 1, 1915, the plaintiffs sent a code telegram to
their agent at Verwood, which, deciphered, read as follows:—
al rests October options opened 8914 to 89 3-4¢. closed 88 3-8¢. Buy basis net

store Fort William or Port Arthur. One Northern now loading 87 3-8,
October delivery 87 3-Re.

This telegram on being deciphered was communicated and
translated to the defendant. On October 2, the defendant sent
the following telegram to the plaintifi company: ““ Accept 87 3-8c.
for 2,000 October delivery.”
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On the same day the plaintiffs wrote the defendant as follows:—

Your wire received accepting offer of 87 3-8¢c. net basis One Northery
store Fort William for 2,000 bus. October delivery, and we trust vou wil)
have this grain shipped out as quickly as possible.

The price of wheat grading No. One Northern, at the close of
the market on October 30, the last business day of said month,
was $1 per bushel net store at Fort William. The defendant de.
livered no grain at all to the plaintiffs.

The question is, can an enforceable contract be spelled out
of the above documents? To constitute a contract there must
be an offer by one person to another and an acceptance of that
offer by the person to whom it is made. A mere statement of
person’s intention, or a declaration of his willingness to enter
into negotiations is not an offer and cannot be accepted <o as
to form a binding contract: 7 Hals., pp. 345-346.

The first contention made on behalf of the plaintifis was that,
as the telegram of the plaintifis to their agent had been com-
municated to the defendant, his telegram of October 2nd is to
be considered as an acceptance of an offer made to him by the
plaintifis’ agent in the terms of the plaintiffs’ telegram. If
such an offer was ever made to the defendant, there is absolutely
no evidence of it before the Court. The case was tried on facts
stated; no evidence at all was given.

The only admissions made by the defendant in the statement of
facts are, that the plaintiffis’ telegram to their agent was com-
municated and translated to him, and that he sent the telegram of
October 2.

The communicating to the defendant of the contents of the
plaintifis’ telegram is not an offer to him. The telegram is not an
offer at all. It is simply instructions from the plaintifis to their
agent to buy at certain prices. If the fact was that the plaintifis’
agent made an offer of 87 3-8¢. to the defendant for 2,000 bushels
of wheat, that fact might have been established by calling the
agent or the defendant. It was not established, and we cannot
assume that any such offer was made. If no offer was made by
the plaintiffs’ agent, the defendant’s telegram of October could
not constitute a binding contract.

If after the defendant had sent his telegram of October 2,
the price of whes! had fallen and the defendant had sought to
make the plaintifis accept delivery of 2,000 bushels of wheat at

2 =

2o

Vi



36 D.LR

36 D.LR.] Dominion Law REerorts.

f"ll' '“,;" ) 87 3-8, the plaintiffs could, on the material before us, have effectu-
W Northemn

ust you wil ally resisted such a claim by setting up that no offer had ever been
made by them to the defendant for his wheat. Acus
he close of The next contention on behalf of the plaintiffs was, that the “"*"" Co.
iid month, defendant’s telegram should be considered as an offer on his part, Wexavs.
endant de- and the plaintiffs’ letter in reply as an acceptance thereof. Sasait ¥
The answer to that is that the defendant’s telegram does not
pelled out purport to be an offer, nor do the plaintiffs treat it as an offer.
here must They treated it as an acceptance of an offer which they presumed
we of that their agent had made on their behalf to the defendant. As
muent of @ neither party considered it as an offer it cannot be so considered.
& 1o enter But even if the defendant’s telegram were to be treated as an
pted so as offer, what does he offer? The telegram does not say. How,
then, can we find it was wheat? Had he been called as a witness
s was that, at the trial, it is probable that he would have testified that he
been comes was n-fvrrin‘ to wheat. It was argued that wheat could be in-
20 is to ferred, because the Grain Act made a classification of wheat in
1im by the which grain No. 1 Northern appears. The defendant, however,
egram. If in his telegram does not refer to No. 1 Northern. He merely
absolutely says: “ Accept 87 3-8 for 2,000 October delivery.”
«d on facts From these words alone it is impossible to say that the defend-
ant was making an offer of wheat, let alone wheat grading No. 1
atement of Northern.
wils com- The appeal should, therefore, be allowed with costs, the judg-
telegram of ment of the Court below set aside and judgment entered for the
defendant with costs. Appeal allowed.
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ober could ArreaL by plaintiff from the judgment of Ives, J., dismissing
an action for rescission of an agreement for the sale of land or
October 2, compensation for a deficiency. Reversed.

| sought to Jones, Pescod & Hayden, for appellant.
o wheat at Macleod & Matheson, for respondent.
Harvey, C.J., concurred with Walsh, J.
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WawsH, J.:—By agreemeat in writing the defendant agreed
to transfer to the plaintiff the land in question and the plaintiff
agreed to transfer to the defendant certain land in the Swte of
Washington. Though not so stated in it the fact is that the de-
fendant agreed to pay and did pay to the plaintiff $3,500 in cash,
as being the difference in value between these parcels. This
agreement has been fully executed. The plaintiff complains that
he entered into it on the faith of the defendant’s covenant or re-
presentation that the parcel of land which he took under it con.
tains 271 acres, while, in fact, its area is admittedly but 16480
acres, and he now asks either rescission of the contract because of,
or damages, or compensation for this deficiency. Ives, J., who
tried the action, dismissed itand from that judgment the plaintiff
appeals.

The Judge held that the plaintiff was not entitled to rescission,
because he did not act promptly after learning of the deficiency
and because the defendant has disposed of the land which he took
under this contract. In this conclusion, I think he was quite
right, though I am not ready to agree entirely with his reasons for
it. It was frankly admitted by counsel for the plaintifi both at
the trial and before us that there was no fraud in any of the re-
presentations as to the acreage of this land which the defendant
made to the plaintiff, as he then honestly believed it to contain
271 acres. The plaintiff took the transfer of it some 8 months
after the making of the contract and recorded it, then knowing that
there was a considerable deficiency in the acreage though not
aware of its extent. By so doing, he clearly affirmed the contract
and disentitled himself to have it rescinded. The defendant some
3 years later disposed of the land which he took under the agree-
ment so that restitutio in integrum is impossible. Further, I do
not think that rescission of an executed contract upon the ground
that it was induced by an in t misrepresentation can be
decreed. The Supreme Court of Canada so held in Cole v. Pope,
29 Can. 8.C.R. 291, though it found other ground for giving the
plaintiff the relief which he claimed. For all of these reasons,
rescission of this contract is out of the question. The authorities
are clearly against the right to order payment of compensation
for this deficiency after transfer. The Supreme Court of Canads
has so held in Penrose v. Knight, referred to in Cassels’ Digest of
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it agreed Supreme Court Decisions, p. 776. Mathers,J., in Foster v. Stiffler,
» plaintiff 12 W.L.R. 60, after reviewing the English cases says, at p. 65:—
y Sate of It is settled, T think, that, in the absence of fraud, a covenant in the
it the de- conveyance which has been broken, some express provision for compensation

in the original contract that has not become merged in the conveyance or
some warranty, the purchaser, after conveyance and payment of his purchase
ds. This money, has no remedy either at law or in equity.

lains that The law is stated much to the same effect in the second edition
ant or re- of Williams on Vendor and Purchaser, at pp. 610, 611, where the
er it con- authorities for the author’s proposition are noted. He says,

0 in cash,

ut 164,80 speaking of an error caused by innocent misrepresentation and
ecause of, not by fraud: “When the contract has been fully performed the
i, J., who purchaser will not be entitled to any relief in respect thereof except
¢ plaintiff (1) by virtue of an express agreement contained in the contract to

make compensation for such errors or (2) if the defect be really a
rescission, defect of title and compensation be recoverable under the coven-

deficieney ants for title contained in the conveyance or (3) if the representa-
it ek tion amounted to a warranty, collateral to the contract for sale
was quite of the truth of the fact stated.” The British Columbia Court of
e Appeal in Jackson v. Irwin, 12 D.L.R. 573, 18 B.C.R. 225, held

fi both at that it had no power to award compensation for a deficiency in
of the re- acreage after conveyance. I think it clear that unless the case

defendant can be brought within one of the exceptions above noted the plain-
o contain tiff must go without remedy.

8 months There is no express covenant of any kind in the transfer. It
wing that is in the simple statutory form without more and therefore carried

Jough not only the covenants implied under the Act none of which are
¢ contract helpful to the plaintiff in this connection. There is no express
jant some agreement in the contract for compensation for such an error as
the agree- this. The only ground that is left open to the plaintiff is that the
ther, I do defendant warranted the acreage of this parcel at 271 acres. If
he ground that is established the plaintiff is entitled to damages for the un-
m can be doubted breach of that warranty, otherwise he is without redress.
le v. Pope, The plaintifi and the defendant were the only witnesses at
giving the the trial. The only reference in the plaintifi’s evidence to what
o SORMNS: took place in this respect between him and the defendant before
withorities the making of the contract is in the following question and answer:

pensation Q. Did you have a description of the land or see a description of it naming
the acreage in it before you made the transaction? A. Yes.

A portion of his examination for discovery was put in but it
does not appear from it that there was any discussion at all of the

of Canada
" Digest of
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acreage of this parcel. The only portion of the defendant’s evi-
dence bearing upon the point is in the following question and
answer:

Q. You do admit that you told him your land had 271 acres in it” A |
think I told Henry (obviously meaning the plaintiff) there was 271 ueres o
least, 1 told him that is what the deed called for.

And from his examination for discovery the plaintifi put in
the following question and answer:

Q. Did you ever mention to him the number of acres that were ther?
A. I told him that according to the deed it was 271 or 272 acres, | think
That is my recollection. Of course, it was a long time ago.

The agreement of the parties contains the following covenant
on the part of the defendant, namely, that he ““will deliver unto the
second party hereto a warranty deed showing a clear title to the
following deseribed property to wit, all that part of sec. 3, township
8, range 1, west of the 5th principal meridian lying west of the
river, said land containing 271 acres and being located in Alberts,
Canada.” There is nothing else in either the oral or written evi-
dence that bears upon this question unless it be that in the transfer
which was given some months later the land is described as con-
taining 271 acres more or less.

Heilbut, Symons & Co. v. Buckleton, [1913] A.C. 30, a judg-
ment of the House of Lords, is the most recent case of authority
on the question of warranty that I have been able to find. In
each of the three judgments handed down in that case, reference

is made with approval to the language of Holt, C.J., in Crosse v
Gardner (1689), Carth. 90, and Medina v. Stoughton (1699), Salk.
210, that “an affirmation at the time of the sale is « warranty
provided it appear on evidence to be so intended.” Lord Atkinson
then goes on to say, at p. 43: “The existence or non-existence of
such an intention in the mind of the party making the affirmation,
that his affirmation should be taken as a warranty of the truth of
the fact affirmed is, in an action of breach of warranty, no doubt
a question for the decision of the jury which tries the action; and
all the evidence in the case touching the knowledge, conduet,
words and actions of that party, from first to last, may be consid-
ered by them in arriving at a conclusion upon this question.”
Viscount Haldane, L.C., at p. 37, says:"“ Words which on the face
of them appear to be simple representations of fact may, if the con-
text 8o requires, import a contract of warranty.” Lord Moul
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ton,at p.51,says: “Theintention of the parties can only be deduced
from the totality of the evidence.”

Looking at the facts of this case in the light of the definition
init? Al given by Holt, C.J., of the judgment of the House of Lords in the
271 aeres, at case just referred to, I am of the opinion that a warranty of this
area at 271 acres was intended. It is clear from the evidence that
the plaintiff knew nothing of its acreage beyond what the defendant
told him. The plaintiff says and the defendant admits that he
then had no opportunity of measuring the land, which makes it
plain, I think, that he relied and to the defendant’s knowledge on
what he told him of its acreage.

It was not until he began to farm it, after the contract was
made, that he found out that there was any deficiency in the acre-
age, but he says he found it out very quickly then, and as soon as
the opportunity presented itself he communicated the fact to the
defendant. This information seems to have impressed him with
some sense of responsibility for he says that he at once said “the
best thing we can do now is to try and get it surveyed,” and he
interested in the matter the gentleman who then represented that
district in the House of Commons and afterwards his successor in
that representation and they tried but unsuccessfully to get some
redress from the government. It surely requires no evidence to
establish the materiality of a statement as to the number of acres
in a farm even if it is taken at a lump price as was the case here
instead of at a price per acre based upon an estimated acreage.
Though the plaintiff says nothing more than that he saw a descrip-
tion of the land mentioning the acreage before he bought and though
the defendant said nothing more than that his deed called for 271
or 272 acres I think that these things coupled with the other facts
to which I have referred point very strongly to the conclusion
that a warranty waa intended.

The defendant then had a transfer from his vendor the Calgary
and Edmonton Land Co. Ltd., in which the land is described as
containing 271 acres more or less, a fact which he would doubtless
think quite justified him in so warranting the acreage. But the
wording of the covenant in the agreement affords, to my mind,
the strongest possible proof of the intention to give this warranty.
The words “said land containing 271 acres” which follow the
description are I think equivalent to saying “which land contains
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271 acres.” He thereby bound himself to give a warranty deed of
a certain parcel of land which he stated contained 271 acres,
Apart from the use of express terms of warranty I cannot fancy
words better calculated than these to convey the idea that a war-
ranty of the acreage was intended particularly when used under
the circumstances which I have described. Stress was laid in the
argument on the covenant being for a warranty deed but I do not
attach much, if any, importance to it. That is a form of convey-
ance which is unknown to our conveyancing law or practice though
it is in general use in some, at least, of the States of the American
Union. It was no doubt provided for because both of the parties
to the contract were then living in the United States in which
country it was, I fancy, prepared. There is nothing before us to
indicate what it means and the only definition of it which I have
been able to find is in a foot note to page 494 of 40 Cyec. as follows:
“In common parlance, however, a warranty deed means a perfect
title and in legal contemplation when parties contract therefor
they must be understood to mean a title paramount to all others.”
This definition does not help the plaintiff at all, as it is not a defect
in title that is complained of by him. In my opinion the intention
of the parties as deduced from the totality of the evidence, to use
Lord Moulton’s phrase, was that the acreage should be warranted
and as there has undoubtedly been a breach of this warranty the
plaintiff is entitled to relief.

The value put upon this parcel in this transaction was, accord-
ing to the plaintifi’s evidence, $3,500. That is borne out by the
transfer which states that sum to be the consideration for it and
that is the sum sworn to in the affidavit of value. The defendant’s
version of it is that he offered the plaintiff this land and $3,500 for
his farm and he thinks the plaintiff was asking $7,000 for his land.
It is, I think, a fair conclusion, from all this evidence, that it was
worth and was taken at $3,500 on the basis of its area being 271
acres, which is at the rate of $12.92 per acre. The deficiency of
106.20 acres represents at this rate a loss of $1,372.10 to the plain-
tiff and for that amount, I think, he is entitled to a judgment
against the defendant. He claims a further sum of $2,000 us dam-
ages for the loss of the use of 106.20 acres from the date of the
agreement, but there is nothing in the evidence to justify an award
of any damages under this head.
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Cres,

I would allow the appeal with costs and set aside the judgment
dismissing the action and direct the entry of a judgment for the
plaintiff for $1,372.10 and costs.

Beck, J.:—I agree in the result arrived at by my brother
Walsh, on the ground that there was a warranty as to the quantity
of land. The earlier portions of his reasons for judgment seem to
me deal with questions of law, which it is unnecessary to discuss
in the present and I merely wish to guard myself again as I did
at greater length in the recent case of Anderson v. Morgan (1917),
34 D.L.R. 728, from being suppo