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PRINCIPLES OF CRIMINAL ANTHROPOLOGY.

This is an important and interesting subjeet. It has been a
study for many years of Mr. Arthur Macdonald, of Washington,
D.C., Honerary President of the Third International Congress
of Criminal Anthropology of Europe. Anything he says about
it is worthy of attention. He has recently brought to the notice
of the public his thoughts on the subject and we now give to our
readers his summary of the leading prineiples of criminal
anthropology, or what might be called its platform:.—

“‘Degrees of eriminality should be estimated according to
detriment to the community. From this point of view, interna-
tional erime, or war, is by far the greatest of all erimes. History
is mainly history of the abnormal, especially war or international
erime, and one of the objects of eriminal anthropology is to lessen
and prevent war. Montaigne says: ‘‘It is more barharous to
kill a live man, than to roast and cat a dead one.’’

The greatest .of all studies is man, which is based upon the
individual, the unit of the social organism. If the study of
civilized man is to become a science, it must depend upon investi-
gation of large numbers of individuals, and the method should
be the same for all classes, if we are to.distinguish between the
normal and abnormal.

The best method of study for eriminal anthropology is that
of the laboratory in conncetion with sociological data.

_The thorough investigation of one human being with the
means at the disposal of science, would make a volume. All
faets about human beings are important from the seientific point
of view, whether those facts be immediately available or not.

All that is diseased is abnormal, but not all that is abnormal
is diseased; thus a hand with six fingers is abnormal. hut not
neeessarily diseased.
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When the normal acis in an unsuitable way, or at the wrong
time cr place, it may become azbnormal. The fundamental con-
ecption of the abnormal is excess of the normal.

The difference in aegree between the normal and abnormal
can he =0 great as to result in a difference of kind: just as when
two fluids reachk a certain amount, a precipitate is formed which
1 very different from the ingredients from whick it was de-
posited. ,

Abnormal man niay be abnormal in the right direction. as
genius man, talented man or statesman; or in the wrong diree-
tion, as criminal, pauper, or defective man. It is all man, and
the study of these different classes might be called the anthro-
pology of the living as distinguished from prehistorie anthro-
pology.

Of all forms of abnormal humanity crime is nearest the
normal ; the study cf eriminals, therefore, is mainly the study of
normal men, and knowledge thus gained may be generally ap-
plicable to the community as a whole. Therefore,

The prison and reformatery ecan serve as a humanitarian
laboratory for the benefit of society.  As the surroundings of the
inmates are similar. conditions for seientific vesearch are favour-
able.

As in machinery we first repair the parts out of order. so in
society we first study the eriminal. pauper, insane, feeble minded
and other defeetives. &li of whom constitute about one per cent.
of the community. But

Why should we allow those abnormals who constitute one
per cent. of society to cause so much trouble and expense to the
remaining ninety-nine per cent.? It is mainly because of neg-
leeting the young, where study of man should begin. For

There is Jittle hope of making the world better, if we do not
seek the causes of social evils at their foundatien. No evil can be
permane nlly Jessened without first finding its causes. There is

probably no one cause of anything, but a chain of causes.

Drunkenness is not only one of the main causes of crime, hut
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onc of the greatest enemies of humanity, beeause it hrings suffer-
ing upon so many innocent people.

We can not be tempted to do wrong unless there is something

‘n us to be tempted ; that something is part of ourselves as dis-

tinguished from our environment ; therefore, the comprehensive
study of man requires investigation of both individual and his
surroundings, for the environment, may be abnormal rather than
the man.

Cranks or mattoids who attempt the lives of prominent per-
sons are very important solely on account of the enormous in-
jury they can do to society. They, therefore, should be studied
most thoroughly. Just as the physician studies his patient in
order to treat him properly, so one should study the criminal.

The exhaustive investigation of a single eriminal illustrates
just how and by what steps both environment and inward naturc
lead to criminal acts.

Criminals, paupers and other defectives are social bacilli
which require as thorough scientific investigation as the bacilli
of physical disease.

No one should be held responsible for the first fifteen years of
life, nor is any one aecountable for the tendencies inherited from
ancestors. As the die is usually cast before adult life arrives,
responsibility is most diffieult to determine, and is often a mini-
mum quantity. Therefore, in judging human beings we should
emphasize their exccllencies rather than defects. As has been
said, to know all is to forgive all ; yet

Every person dangerous to property or life, whether insane
eriminal or defective, should be confined, but not neccessarily
punished.

The determinate sentence permits prisoners to be released,
who are morally certain to return to crime. The indeterminate
sentence affords the prisoner an opportunity to reform without
exposing society to unnecessary dangers; but society hds no right
to permit prisoners to be released who will probably return to
crime; for

Where it is a question between justice to the individual
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or justice to the community, the community should have the
benefit of the doubt. The prison should be a reformatory and
the reformatory a school; the object of both should be to teach
good mental, moral and physical habits ; both should be distinetly
educational. There should be a minimum temptation to do
wrong and a maximum encouragement to do right.

Institutions for reforming human beings should have the
conditions as similar as possible to surroundings outside, so that
when inmates are released they may adapt themselves more easily
to society and not become misfits.

Every one has the right to a proper bringing up ; and the time
has come when we should study a child with as much exactness
as we investigate the chemical elements in a stone or measure
the mountains on the moon. .

One purpose of criminal anthropology is through knowledge
gained by scientific study to protect the weak, especially the
young in advance, before they have become tainted and fallen.

The treatment of young eriminals should be the prototype
for treatment of adults, and procedures against them should
have as little publicity as possible.

Publication in newspapers of eriminal details is an evil to
society on aceount of the power of imitation. In addition it
makes the criminal proud of his record, develops the morbid
curiosity of the people, and it is especially the weak who are
affected.

Place confidence in the so-called bad boy, awaken his ambi-
tion and teach him to do right for right’s sake. Put the eriminal
upon his honour. A prisoner once said, ‘‘If they will not believe
me when I tell the truth, I might as well tell lies.”’

Nothing will hinder development of the young more than the
prospect of having plenty of money and no necessity to work.
Tdleness often leads to crime.

Inerease of intellectual development is not necessarily con-
neeted with increase of morality, and education which trains the
mind at the expense of the will is a questionable edueation.

To any observer of life, the impracticability of pessimism and

~
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the advantages of optimism are evident. The longer we live, the
more we appreciate the average honest man. as compared with
the dishonest talented man.

Act as thou wouldst act, if all the consequences of thy act
could be realized at the moment thou actest.”’

LAW REPORTING AND DIGESTING.

Through the courtesy of Mr. George Whiteloek, Secretary
of the American Bar Association, we have received the pro- .
gram presented at their meeting held in October last at the City
of Washington. He sends also copies of various reports which
" then came up for consideration. They are all of interest. The
one especially so to us at the present time is the report of the
Committee on Law Reporting and Digesting. In a small way -
the same difficulties mect us here as confront the profession
in the United States in this conneetion. The decisions of the
Courts in the various provinees of the Dominion and of our
Supreme Court require attention at the hands of every careful
practitioner and counsel, and the number of these cases increases
year by year. The series of reports known as the ‘‘Dominion
Law Reports’’ meets present needs so far as Canada is con-
cerned; but the volume of cases and the labour of reading and
noting them becomes greater day by day and the profession must
eventually realise the necessity of condensation and selection.

For light and help in this matter we cannot do better than
reproduce the report presented to the American Bar Association
giving the result of the thought and research of the eminent men
who had this important matter in charge. Tt reads as follows:—

““For the American Bar the problem of reporting and digest-
ing is a peculiarly difficult one. There is no other Bar that has
to keep in touch with the decisions of so many courts. Neither
the courts nor the lawyers of one state can safely ignore the -
course of legal decisions in other states of the union. The enter- .
prise that has brought about the publication of the decisions
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of the courts of all the states and of the federal courts in every
distriet in one series of volumes has of itself, by increasing the
accessibility, increased the need of access to the reports of the
decisions of all th. states, and with the growth cf the councry
and the lapse cf time, th volume of the reported cases has be-
come almost iniolereble. There is dissatisfaction in the pro-
fession because of tkis barden, s.nd this dissatisfaction has often
been expressed in the reports of this comuaittee. “Vhile recog-
nizing the difficulties inherent in the situation, the committee
has insisted upon the necessity of lessening the rate of increase
in the volume of the reports, and that this may be done by dis-
crimination ic the publication of opinions and by shortening
the opinions themselves. This Aesociation cannot control either
the courts or the publishers, but it can at least let it be known
whether or po'. it is in favour of the existing plan of publishing
all the opinioas of the higher courts >r of publishing only those
whieh, in the judgment of comapetent reporters, are of real value
in the statement and development of the law, and it riay also
he respectfully submitted to the courts, that in view of the 1p-
creasing volume of reported cases, it is desirable that opinions
that are to be reported should be as brief . is consistent with a
clear statement of the facts ard the legal principles applied to
them and an expression of the controlling reasons fo: the de-
cision. Diserimination and exclusion are the more important
in the series of reports which is to serve the Bar of the whole
country, and it is in this series taat there is the least selection
and that the avowed purpose is to pablish all cases. So long as
the law is bnilt upon the authority of decided cases there is
need for the publication of all the cases in whizh the law is
developed and by which its principles are applied to new con-
ditions, but there is no need. at least in a series intended for
general use throughout the country, for reporting decisions that
deal only with questions of fact or in which familiar principles
are applied to ordinary states of fact. The citation of such
cases i8 net helpful to the conrts, nor de-s it tend to the thought-
ful study of the law. The principles of law have been well sot-
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tled. They have been stated in ruling cases, in text books of re-
cognized authority and of late in cyclopedias with references
to the cases in which they have been declared and applied. The
profession could well do without reports of any cases which do
not in some way modify these stetements of legal principles or
furnish some substantial new illustration of tne way in which
they may be applied. It iz not easy for the reporters to make the
selection, but it can be done by good reporters and is worth tae
+Fort. It may seem to be against their interest to shorten their
reports, but it is not, for if they do not make the effort. the sys-
tem will break down with its own weight. Much can be dene
by the judges to avoid undue increase in the volume of the re-
ports. On this point we may quote the language of a learned
judge in New Jersey, in a recent adaress to the Lawyers™ Club
of Newark. Speaking of the American courts in general he
SAVS i —

‘“ “The opinion of the judges are apt tc read like Jawyvers'
briefs or essays. They often read as if the judge had just looked
up the law and thought it necessary to cite authorities for the
mmt-ﬁrmly settled propositions. The Engaiich opinions read as
if the judge knew the existing state of Jecisions and assumed
that everyone else did, and that it was his business to shew the
necessary development from established prineiples and their
application to the particular case. Their opinions are shorter
and more directly to the point, hased mor: npon the reason of the
thing and rely less upon the multitule of precedents. We
encwnber out reports with the citation:, of case after case, re-
peating the decision of legal principles ahbout which nohody
has any doubt, with the risk of mislcading counsel by slight
variations in the forms of expression, and wasting time by the
cwnulative citation of cases where one authoritative case that
settles the law is quite enough.’

‘There is an increasing tendency to uniformity in the stat-
utes of the various states. A comparison of the recent legis-
laiion of all the states will shew that to a very large extent,
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statutes enacted in one state have been substuntislly adopted in
the legislature of others, and this not merely in those matters in
which speeial effosts have been made to bring abeut unifermity
in legiglation. The unity of the country in social and business
uffuirs makes it necessary that business men as well as lawyers
having anything more than a loeal practice, should be able
readdily to inform themselves of the laws of mauy states on a
great nuinber of subjects. There is already a tendency to nni-
formity of classifieation in the.preparation of digests, and this
tendeney shonlid he stimulated by the approval of this Associn.
tion and aceclerated by the conscious and well-directed: efforts
of editors and publishers and legislative commissions.  Effective
aetion on these matters eannot be taken without co-operation
among the several states, and if the Associntion approves of and
is desirous of taking eflective measures for retarding the in-
erease ol the volume of the reports and of hringing abont uni-
formity of classifieation and plan in the digests of the staututes
of the sceveral states, your committee would recomunend that a
specia]l committee he appointed for the purpose, consisting of
one wmember of each state.”’

The committee offered the following resolutions:

**1, That the inereasing volume of the reported cases 18 a
burden 1or which some relief must be found hoth ia the seleetion
of the opinions that are reported and in greater brevity in the
opinions themselves,

2, Thnt it is desirable that there be substantial vaiformity
of plan and classifiention in digests of the statutes of the various
states.

3. That o committee he appointed consisting of one men-
ber from each sthite to consider these matters, and to confer with
members of the Bar and with judges and reperters and to take
such action as they may think best to bring about the desired
results. "’
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AMERICAN BAR ARSOCIATION.

The annual meeting of the American Bar Association held
this year at Washington, D.C'., on the 20th, 21st, and 22nd Octo-
her, was, like that of lust year in Montreal, notable for the dis-
tinguished men who took part in the proceedings. 1t was inter-
national in character also, as Rt. Hon. Sir Charles Fitzpatrick.
P.¢, G.CMG., Chief Justice of (‘anada, delivered one of the
prineipal addresses. The Canadian Bar was represented by a
greater munber of delegates than had ever attended any meet-
ing of the Association with, of course, the execption of the Mon-
treal meeting of 1913, The Proviacial Bar Associations of Al
herta. Saskatechewan, Manitoba, Ontavio and Qucbee were repre-
sented as well as the Canadian Bar Association, among those in
attendance being, Hon. Senater Lougheed. KU, John € F.
Bown, K.C.. Hon €W, Cross, Mr. O, M. Biggar (Alberta.
N, MeKenzie, K. (Saskatehewan), Mr. Theodore AL That
CMamitoln, oM. Field, Koeo President of the Ontario Bar
Association aud Mr. Edward Gillis (Ontario). G Desaulniers,
Ko ang B Fabre Surveyer. K.C. (Quebee).  Sir James
Aikins, K. M. President Canadian Bar Association, repre-
sented toe Dominion Bar,

The proceedings began with » reception by the President
of the United States, who weleomed the members and guests in
his usual seholarly and felicitous manner.

His theme was *‘International Law,’” in the course of whieh
he said :—

“ My hope i that being stivred to the depths by the extra-
ordinary cireumstances of the thues, we may recover something
of 0 renewal of that vision of the law with which man may be
supposed to have started cut in the old days of the oracles, who
communed with the intimations of divinity.”’

Ex-President Taft followed President Wilson by his address
ax President of the American Bar Associntion, touching upon
the neutrality of the United States. He said in part:

W nre the prineipal nation not so related to the war that

L e o e At A
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both sides may really regard us ss disinierested friends,”’ said
Mr. Taft, ‘‘It is our highest duty, and President Wilson makes
plain his appreciation of this, no. to destroy this great leverage
for successful mediation, by ill-advised and premature judg-
ments. We must bold our tongues to be useful to mankind.”

Declaring that this naticn should profit by charges and eoun-
ter charges of treaty violations being made in Europe, Mr. Taft
said: ‘‘Now, is the time to put ourselves in & position where we
can fulfill to the letter every treaty we have entered into.’’

At the evening session on Tuesday, 20th October, Hon. Sen-
ator Elihu Roct of New York, delivered a notable address and
was honoured by the presence on the platform of Chief Justice
White and the Aisociste Justicen of the Supreme Court of the
United States who gavc & receptior: at the conclusion of Senator
Root’s address, in the Pan-American Union Building, justly
clsimed to be one oi the world’s most beautiful buildings.

The Washington Herald makes the fo lowing reference to
these proceedings:—

“‘Senator Elihu Root, of New York, made a forceful attack
upon methods of making laws in the United States and »on
methods of administering justice in the courts in an address

fore the American Bar Association in Memorial (‘ontinental
Hall last night. - 1ie thrilled his auditors with a plea to barris-
ters and jurists to lend their influence toward simplifieation of
law-making and law-administering methods that the people may
gain the full benefit of the legislative and judieial branches of
their government.

““William Howard Taft, President of the Association, intro-
du¢ed Senator Root ‘not only as a great Seecretary of War, a
great Seeretary of State, and a great Sevator, but as the leader
of the American Bar.’ Senator Root spoke on the subjeet,
‘The Layman’s Criticism of the Luwyer,” discarding oratorieal
finery for che cool analytical argument of -the Bar in driving
home the points of his address. The meeting was attended by
the inembers of the Supreme Court of the United States ana the
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spacious auditorium was filled with members of the Association
and their ladies. After the meeting the members of the Su-
preme Court gave a reception in the building of the Pan-Aireri-
can Unicn. The reception marked the close of the first day of
the Association convention. The convention was opened at a
meeting in Memorial Continental Hall in the morning with for-
mer Preaidont Taft presiding and President Wilson as
the chief speaker. The opening session was attended
by the Chief Justice and Associate Justices of the Su-
preme Court, members of the Senate and House, represcutatives
cf the Diplomatic Corps, an., in fact, of all official Washing-
ton.”’

The attractive personality of the latest appointee to the
United States Supreme Court, Mr. Justice McReynolds, drew a
large audience to the meeting of the judieial section. His re-
marks were, in part, as follows:—

“When I accepted the invitation to address this body I was
Attorney-General, and though sinee then I have been appointed
to the bench, I have deeided not to change niy determination to
speak to you. There are just two things which I want to sug-
gest and they are: (1) Are our judges making themselves a
sufficiently affirmative foree? (2) Arc our judges giviag sufhi-
¢ient attention tu publie opinion? T am firmly persuaded that
the hignest duty of a judge is in exercising an affirmative force
in putting into exccution tne will of the people. T believe a
judge should be the most effective, positive and afirmative foree
in putting into execution the rule laid down by the legislative
branch of the government. When judges fuil to exercise thix
highest duty, the executive arm of the governmeat is paralyzed
and the will of the neople negatived.™

The scetion of Legal Edueation opened with an address char-
acterized by crudition aund eleganee of diction deliverad by Mr.
Charles A. Boston of the New York 3ar, President of that
seetion.

During the intervel for lvnchew, the Canadiang were as
sembled st the headquarters in the New Willard Hotel by the
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two well-l'vown Washington lawyers delegated to look after the
guests of the Association, namely, Mr. Commissioner H. G. Mac-
farland and Mr. George Xavier McLanshan, These gentlemen
proved charming hosts snd an added pleasure wes the company
of Mrs. Maefarland during a two hours motor drive about Wash-
ington and environs and on the Potomac trip to Mount Vernon.
Through the couitesy of the Washingtonians, the (‘anadians
were extended the privileges of The Army and Navy (lub, The
Chevy Chase Club, The University Club, The Metropolitan Club,
(‘osmos (‘lub, and National Press (lub of Washington. At the
Juncheon the (‘anadians were greeted by the excellent hotel
orchestra with Britain’s Marching Song, *It's a long, long way
to Tipperary.”" Applause and joining in the chorus by those
familiar with the words drew an cucore from the archestra with
drum effeet that must have made cevery Briton thoroughly at
home. )

A veception by Sir Ceeil Spring-Rice, British Ambassador
to Washirgtoi., to the Canadians on the morning of ‘he 21st
was an interesting and much appreeiated funetion not scheduled
on the programme of the Association.

After leaving the Embassy, the (‘anadians were take in
automobiles from the New Willard Hotel to the Potomae £/ 2am-
boat Landing wnere all beecame the guests of the lawyers of the
District of Columbia for the excursion to Mount Vernon, the
home of Washington, **The Father of His Country.”” Over a
thousand ladies and gentlemen were of the party, and as each
walked down the gang-plank, one of the Committee presented
to each man a carnation and te cach lady an American Beauty
rose. Luncheon was served on the steamboat en route.  Ar-
riving at Mt. Vernon Landing several miles up the river, headed
by President Taft, followed by the Canadian delegation, the
party disembarked and proceeded first to a point in the grounds
where an oak tree waes planted to commcemorate the oecasion by
Hon. M,. Taft, who responded in & happy way to the exceed-
ingly ecloquent address of weleome given by ex-Goveruor Mon-
tague of Virginia, to whom the Canadians were presented. Both
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speakers recalled interesting and characteristic incidents in the
carecr of Washington and Mr. Taft, notwiihstanding the heat
of the day, handled the spade with such energy as to evoke ap-
plause and laughter. The great party later assembled in front
of the Washington Homestead where a eapital photograph was
taken, Mr. Taft being the cemtral figure and the Canadians
gathered round about him. A pleasant hour was spent wander-
ing through the old colonial mansion and about the lawns and
gardens kept up, it is said, just as in Washington’s time, and
then a re-ussembling for the return trip.

That evening in Memorial Hall, Sir Charles Fitzpatrick de-
livered the principal address of the meoting; his suhjeet heing
“The Constitution of ('anada '’ This afforded Sir (‘harles an
opportunity of deelaring. as he did with emphasis—not once
but thrice—that (‘anada in this crisis in the affairs of the Brit-
ish Empire would contribute her last dollar, and. if need be,
give her last man in behalf of the Empire. This sentiment was
loudiv applauded by the ("anadians present and grected with
generous applause in all parts of the magnificent auditorivm.
Later that e ning the hotel orchkestra grected the guests in
Peacock Alley several times with “It's a long way to Tipper-
ary,”’ reeciving well merited applause from those to whom it
appealed.

Sir Charles Fitzpatrick is reported (in pari) as follows by
the Washington Herald :—

“The Dominion of Canada will spend not only its Tast dol-
lar but will sacrifiee its last man in the cause of England in the
European war, This wonderful loyalty was born in the spirit
that moves the machinery of the British Bmpire.

Addressing William Howard Taft. who presided as pre-
stdent of the Association, the Chief Justice of the United States,
and Associate Justices of the Supreme Court and an asscmblage
of diplomats, members of Congress and jurists and by vristers
from all parts of the iand, Siv Charles awakened salvos of op-
plause when he admit*ed that the Empive's philosophy of poli-
tics may be wrong and it: machircvy of government faulty but
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asserted that the spirit which is the foundation of government
makes men glad to die in England’s defeace. He said :—

‘“ “The German government, which in recent years has made
a special effort to further cclonial expansion, apparently has
not discovered that there can be no colenial enterprise where
the colonist is checked at every turn by official limitations,’ de-
clared Sir Charles. ‘This may account ior the fact that the
German emigrant to-day selects the United States, Canada, or
Australia as a field for his enterprise, rather than the German
-colonies in South Africa, where freedom to work out his carcer
is not yet permitted.’

With ‘The Constitution «f Canada’ as bis subjeet, Sir
(‘harles evoked applause by quoting from an editorial: ‘There
is not at the present moment any more effective institution in
the world of political fabries than the British Empire. What-
ever its machinery lacks appears to be supplied by its spirit.
The defeets of its body are made up ~r by the unity of this
spirit.”

‘“ ‘The fact cannot be gainsaid that England, who does not
hegin to be as logical ag (dermany or as systematic as France in
matters of government, has nevertheless the knack of making
men step out of their own free will to die in her defence,’ de-
clared Sir Charles. ‘She has the gift of keeping alive, across
tumbling seas, round half a world, the undying bond that unites
the heart to home. She has shewu herself indifferent to the pos-
session of the taxing power over her colonies—but what mattors
it?

.** *Those colonies willingly tax themsclves to send her war-
ships, and their sons seize their rifles to go to her aid. She has
the wisdom %0 to train and guide the swarthy children of alien
races, and even the foes of yesteryear, that they put their living
bodies between England and England’s enemies. She has a
fearfully muddled theory of government, but her practice of
government lays hold on the deepest things in the soul of man.

** “ A we contemplate this wonder of an empire, which is an
empire of the apirit, an empire whose philosophy of polities is
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al' wrong, but for which the costliest things within the gift ot
man are poured out without stint, we are moved to wonder whe-
ther this is & prophecy of the future. Will the states of coming
days make more of the spirit and less of the machine? Will they
reck less of constitutions and bills of rights and fabrics of gov-
ernment and more of the invisible things which toueh the
."()“1?’ '

This notable address. according to a press despateh from
Washington. 18 likely to he issued as a public document by the
United States Sena’e.

The concludins; function was the banquet on Thursday even-
ing in honour of the Chief Justice and Associate Justices of the
Supreme Courc, at which Hon. W. H. Taft presided. Over a
thousand sat down at the tables. said to be the largest number
ever assembled at a banquet in Washington. Other guests, in
addition to those of the Canadians who stayed for this funetion.
were the A.B.C. Ambassadors, who were guests of the Dominion
of Canada for several weeks at Niagara Falls. during the Mevi-
can Arbitration, and the male relatives of former (hief Justices
af the United States. One of these gentiemen was Mr, Burwell K.
Marshall, of Louisville, lentucky, who spoke in laudatory terms
of Sir Charles Fitzpatrick’s address, and Colonel William Jay.
counsellor at law of New York City, the great-grandson of the
celebrated John Jay. the first (hief Justice of the United States
who negotiated the Jay Treaty with England.  Hon. My, Jus-
tiee Riddell, in one of his happy addresses. makes mention of
John Jay and this Treaty, pointing out that thevein settlement
of internationai disputes by avbitration is first proposed and
that this treaty constitutes Chief Justice Jay’s chief elaim to
fame notwithstanding the fact that he was burned in effigy on
his eturn home and lost the chanee of becoming President be-
cause the Treaty was thought too favourable to England. Both
the descendants of the former Chiet Justices Jay and Marshall
spoke well, Colonel Jay's extracts from his ancests '« diary
proving most interesting. < Tipperary' was rendered during
the banguet. mingled with the War Songs of the Sixties which
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have siaee been appropriated by the English speaking world.
Speechen of eloquence and power marked. the banquet, that of
Chief Juttice White recalling his splendid intreduction of Lord
Haldane au the Princess Theatre in Montreal in September,
1913.

RIGHTS OF ALIEN ENEMIES IN OUR COURTS.

A case reported in the Times of October 17, decided in Eng-
land by Mr. Justice Bailhache, eonfirms the judgment of Mr.
Joastice Hodgins in the Bassi Case (ante page 538), the learned
Judge finding that there was abundanee of authority for the
proposition that an alien cnemy, if objection be taken by the de-
fendant cannot sue as plaintiff in our ccarts while the state of
hostilities, which makes him an alien enemy. lasts. On the
other hand this judgment holds that the rule is confined to cases
:n which the alien enemy is plaindff and that there is no vale of
the common law which suspends an action in whieh an alien
cuiemy is defendant or which prevents his appealing and conduet-
ing his defence.

In the English case ( Robinson v. Continental Insurance Com-
pany of Mannhcian) the defendants were a (ierman Insurance
Company who were sued for a loss under a poliey of marine in
surance. They applied for a staz of proeeedings during che pre-
sent war.  His Lordship's judginent s rveported in the Times
is as follows:—

**Tn this ease the defendant company apply for the postpone-
ment of the hearing of the action on the ground that the com-
pany is an alien enemy. The aciion is brought upon it poliey of
marine insurance effected on hehalf of the plaintiffs. who are
British subjects, with the defendant company.  The poliey wos
effceted before the war, The loss was before the war and the
pleadings were closed before the war. The war has had the
effeet of making the defendant company an alien enemiy and the
defendant company contends that that fact of itself entities the
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company to a postponement of the trial. The contention is that
by the eommon law of England all actions between British sub-
jects and alien enemies arc suspended during the war, and
further that an alien enemy cannot appear and cannot be heard
in our eourts during hostilities.

There is, I think, abundance of authority for the proposition
that an alien enemy, if objection be taken by the defendant, ean-
not sue as plaintiff in our courts and cannot proceed with an
action pending in thesc courts while the state of hostilities, which
makes him an alien enemy, lasts. Whether he can sue or pro-
ceed with his action if no objection be taken by the defendant
is perhaps open to doubt. See, for instance, the judgment of
Lord Davey in Janson v. Driefontein, 18 Times Law Reports
796, [1902] A.C. 484, at p. 499. Tt is, I think, equally true that
a defendant alien enemy cannot during the war prosecute a
counterclaim. Does the converse hold good and does the same
rule obtain when an alien enemy is defendant? If one considers
the reason for the rule that an alien enemy cannot sue or prose-
cute his action during hostilities it would appear that on prin-
ciple the rule ought to be confined to those cases where the alien
cnemy is plaintiff. I take it that the reason why an alien enemy
when plaintiff cannot proceed with his action against a British
subject during hostilities is founded upon the assumption that
when two countries are at war all the subjects of each country
arc at war, and that it is contrary to public policy for the courts of
this country to render any assistance to an alien enemy to enforee
rights which, but for the war, he would be entitled to enforee to
his own advantage and to the detriment of a subject of this
country. But to hold that a subject’s right of suit is suspended
against an alieh enemy is to injure a British subject and to
favour an alien enemy, and to defeat the object and reason of the
suspensory rule. It is to turn a disability into a relicf.

I know of no modern English authority on the point except
a statement by Lord Davey in the Driefontein case, where, at
page 499, he lays down three rules which he says are established
in our common law, and expresses the third rule thus:—
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**The third rule is that, i a loss has taken piace before the
commeneement of nostilities, the right of action on a policy of
insuranee by which the goods were insured is suspended duriug
the continuarce of war and revived on the restoration of peace.’’

If this i8 a correct expression of the rule, it eovers by its
terms the case of an alicn enemy defendant as well as an alien:
enemy plaintiff. It is not the deeision of the House of Lords in
that case, and is not therefore binding upon me. although. of
course. it i1s a statement of the law entitled to great weight. In
that case, however. the point did not aric - for decision; rmore-
over, the alier enemy there was the piaintiff aad the British sub-
jeet was the defendant, and I doubt whether Lord Davey con-
templated the converse case. I obscrve that other members of
the House. who took pait in that decision, confine themselves to
the statement that an alien enemy carnot suc while the war lasts.
{See Lord Halsbury, 1).'493; Lord Lindley at pp. 509 and 510.»
In " ne 7th edition of Bacon’s Abridgmeut, vol. 1. at p. 183, the
.ow 18 thus stated :—

“The plea of alien enemy s a bar to a bill for relief in equity.
as well as to an action at faw: but it would seem not sustainable
to a mere hill for discovery: for. as an alien may be sued at law.
and may have process to compel the appearance of his witnesses.
so he may have the benefit of a discovery.”

The statement of the rule by Lord Davey seems to me to be
expressed in tee wide terms. My, Rucburn, for the plaintiffs,
was good enough to refer me to several American authorities.
The law tlicre appears to be clear that an alien enemy may be
sued during the continuanee of hostilities. There is an elaborate
judgment of the Supreme Court of Missouri to that effect in Do
Jarnetfc v. De Giverville, 56 Missourt Reports 440, and in the
case vefore the Supreme Conrt of the United States, McVeigh v.
hitted States, 11 Wallaee Reports 259, Ar page 267, Mr. Justice
Swayne. in delivering the unantmous judugment of the court.
says: ‘‘ Whatever rnay be the extent of the disability of an alien
enemy to sue in the courts of the hostile country, it is clear that
he is liable to be sued, and this earrier with it the right to use
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all the means and appliances of defence’’; and he quotes the
passage from Bacon’s Abridgment which I have already cited.

Fortified by the passage from the abridgment and by these
American decisions and by my view of the reason for the rule,
which forbids an alien cnemy to sue, I am of opinion that the
rule is confined to cases in which the alien enemy is plaintiff,
and that war does not suspend an action against a defendant
alien enemy.

The next question is, (‘an he appear and defend either per-
sonally or by counsel? I think he certainly can. To allow an
action against an alien enemy to proceed and to refuse to allow
him to appear and defend himself would be opposed to the fund-
amental principle of justice. No state of war could, in my view,
demand or justify the condemmnation by a Civil Court of a man
unheard. The point came before the Supreme Court of the
United States in the case just cited. The Distriet Court had allowed
an aetion to proceed against an alien enemy, but had struck out
his elaim and answer. Mr. Justice Swayne deals with the matter
in these words: ‘‘The order in effect denied the respondent a
hearing. It is alleged that he was in the position of an alien
enemy, and hence could have no locus standi in that forum. If
assailed there, he would defend there. The liability and the
right are inseparable. A different result would ke a blot upon
our jurisprudence and civilization. We cannot hesitate or doubt
on the subject. Tt would be contrary to the first principles of the
social eompact and of the right administration of justice,”” I
desire to adopt the language of the learned judge as my own,
except that I am not such a convinced disciple of Rousseau as to
be able to base my opinion upon the principles of the soecial com-
pact to which Mr, Justice Swayne refers.

I have come to the conclusion that there is no rule of the
common law which suspends an action in which an alien enemy
is defendant, and no rule of the common law which prevents his
appearing and conducting his defence.

In this case I understand that the presence of the alien enemy
in this country at the trial is not neeessary and is not’ con-
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tempiated, and no dificnlty arises such as might otherwise be
created by the impossibility of his getting here, and no question

country it necessary or whether a licence would be implied from
the fact of the process of the court, and I express no opinion
upon these points. It may be that in this case the war has so
hampered the defendants in the preparation of their ease, in
their witnesses, or in other ways, that it would be right to grant
them a postponement on these grounds. and if any application
18 made to postpone the trial on grounds of that character it will
be dealt witi on its merits. 1 know ncthing of the merits of this
case, and it may be that the defence will sucer »1.  In that case.
a question would arise as to costs. 1 will hear argument about
1t if the point does arise. but as at present advised [ do not think
I ought to make any order which would entitle the defendants to
payment o1 costs until after the wa». 1 mention this point now
beeause in considering my judgment it occurred to mie as a
possible difficulty in the way of allowing the aetion to proceed.
I think. however, the difficulty. if it avises, is sufficiently met by
suspending the deferndanis’ right to issue exeeution.”

SOME POINTS 1IN INTERNATIONAL LAW IN
WAR TIME.

’

Although the Kaiser in the war he is now waging against
civilization and freedom is a law unto himself, which means that
he pays no respect to any laws. either human or divine, it is in-
teresting to note what the Hague Peace Conference has settled
as to the following subjects: War Contributions; Who is a Spy
and Aerial Navigation.

They are thus referred to in our English contemporary, The
Law Times:—-

The occupation by the German army of Brussels and the
imposition by Gerieany of a war contribution of ecight millions
sterling on that city render it of interest to draw attention to the
effcet of military oceupation and the international law with
respect to contributions. The forty-third article of the Hague
LRegulations deelares: “The authority of the legitimate power
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having actually passed into the hands of the occupant, the latter
shall take all steps in his power to re-establish and ensure, so far
ag possible, public order and safety, while respecting, unless abso-
lutely prevented, the laws in force in the country.” Taxes, dues.
tolls, and other regular or speciai revenuces mayv be collected and
used, although under existing rules they must first be applied as
far as possible to the administration of government on sub-
stantially the same scale as under the prior legal Government.
(Contributions are exacted by force as much as requisitions,
which are levied in kind, with the advantage to the invader that
they are never to be necounted for. The draft articles of the
Declaration of Brussels sanctioned contributions, with the proviso
that they should be levied by commanding officers only. The
same limitation was imposed by the Hague Second Convention
tarts. 49 and 31). whose rule provides that if besides the taxes -
mentioned tl.e occupant levies other money contributions in the

oceupied territory, this can only be for nilitary necossities or

the administration of such territory. No centribution shall be

collected except under a written order or under the responsibility

of a commander-in-chief. This collertion shall only take place

as far as possible in accordanee with the vules in existence and the
assessment of taxes in foree, and for every contribution a reeeipt
shall be given to the person paving.

In a ietter quoted by the Standard from a French private to
his father, the writer savs: ~We reconnoitred the enemy’s posi-
tion, dressed as civilian., in a dogeart.  We played the spy, but
what of that? It is for France.” In these words we have an
admirable definition of the spy ax distinguished from the recon-

(AL

noitrer in uniform, -which ix legitimate. A spy is one who with ! ;
disguise or other deception goes peaccably among the enemy 4
forces to discover and report their condition. The Hague Con- :
ference (Couvention, arts. 20-30) declared that “‘an individual h

can ouly be considered a spy if, acting clandestinely or on false
pretences, he obtains or secks to obtain information within the
zone of operations of a helligerent with the il.ltention of communi-
eating it to the hostile party.”” Although eaptured spies are,
as a general rule, labie to be hanged regardless of the fact that -
they are authorised by their commanders, the Hague Convention
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reqaires & trial before nunishment, even when they are taken in
the act. Wellington employed spies constantly in Spain, and
Wolseley frankly advocates them. Informaticn about the
enerny from some source is necessary, and recounoitring in uniform
which is permnitted reveals only ext2rnal conditions. The crimin-
ality of the spy is limited tc the special expedition. After the
spy has rejoined his army he ceases to be such, and, if subsequently
captured, is to be treated as other prisoners of war. Messengers
by balloons—and the same principle is, of course, applicable to
all air vessels—have been recognised at the Hague Conference
(second Hague Convention, art. 29) as a legitimate means of recon-
naissance. Persons so travelling are to be regarded, wher cap-
tured as prisoners of war, as legitimate aids to military operations.
The development of aerial navigation, which will, no doubt,
profoundly affect the conditions of modern warfare and has
already proved an important factor in the present war, may well
direct attention to the conditions of aerial warfare. The wholc
question of balloon attacks v.as fully discussed in 1899, when a
declaration was adopted at the first Hague Peace Conference, on
the 29th July, 1899, prohibiting for a term of five yeais the
launching of projectiles or explosives from balloons or other “
kinds of aerial vessels. The second Pearr (‘onference on the
18th October, 1907, rencwed this declaraticn, bat only for a period
extending to the termination of the third Peace Conference.
It was ratified by Great Britain, but Germany, Franee, Italy,
Russia, Spain, and Japan have all refused to sign it, and it is
obviously of litue, if any, value. The Institute of International
Law, at its meetings at Madrid in 1911, adopted the prineiple that
aerial warfare must not comprise greater danger to the person and
property of the peaceful population than land or sea warfare.
“There can be no doubt,” writes Professor Opperheim, “that
the general principles laid down in the Deelaration of St. Peters-
burg of 1868 in the two declarations adopted at the first Peace
Conference concerning expanding bullets and projectiles diffusing
asphyxiating or deleterious gases in the air, rules concerning
land warfare, and the l.ik(‘, must find application as regards violence
directed from air vessels.”
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BARBARIANS BY CHOICE,

It does not say much for modern civilization, not to speak of
culture, when a prominert citizen of a great nation takes pride
in its being 2 nation of barbarians. Such, however, is the sen-
timent of a retired general officer of the German army, Maj.-
(ten. Von Disfurth, in an article contributed to the Hamburg
Nachrichten. Although it is not nice reading for the twentieth
century, his description of the mental attitude of the German
people is well portrayed in his artiele and this mental attitude
¢xplains much that would be otherwise unintelligible, not to say
incredible. The evidence unhappily is that the sentiments of
this writer are largely those of the rest of his co-citizens. A
people having this spirit are a festering sore in the community
of 1ations, and though it would not be possible to blot Ger-
many off the face of the earth, some radieai cure must be found
when the time comes. The avticle is as follows:—

**No objeet whatever can be served by taking any notice of
the aceusations of barharity levelled against Germany by their
foreign crities.  We owe no explanations to any one. Whatever
act committed by our troops for the purpose of discouraging.
defeating and destroying the enemy is a hrave aet and fully
justified. Germany stands the sapreme arbiter of her own
methods. It is no eonsequence whatever if all the monuments
ever ereated, all the pictures ever painted, all the buildings cver
erected by the great architeets of the world be destrored, if by
their destruction we promoted Germany's vietory.  War ig
war, The ugliest stone placed to mark the burial of a German
arenadier is a more glorious monument than 1 the cathedrals
in urope put together. Thev call us barboiiaus. What of it?
We seorn them and their abuse. Foo my part, I hope that in
this war we have merited the title barbarians, Let neutral
peoples and our encmies cease their empty chatter, which may

well be zompared to the twitter of birds. Let them ecase to talk
of the cathedral of Rheims, and of all tle eharches and all the
castles in Franee which have shared its fate. Our trocps must
achieve vietory. What else matters?”

T b G S

ik 5T R AT




CANADA LAW JOURNAL.

REVIEW OF CURRENT ENGLISH CASES.

‘Reg'stered in accordanee with the Copyright Act.)

INsURANCE (LIFE}—RE-INSURANCE—(CONSTRUCTION OF POLICY-—
STATEMENTS OF ABSURED BASIE OF CONTRACT—SETTLEMENT
OF CLAIM BY RE-INSURERS—LIABILITY OF REINSURERS,

Australian Widows Fund v. National Mutual Life Association
(1914) A.C. 634. This was an appeal from the High Court of
Australia. The aciion was on a policy of reinsurance effected in
the following circumstances. The plaintiff had insured the life
of 2 man named Moran, the pelicy conteining a usual clause that
certzin written statements by Moran, as to his health, should be
the basis of the policy which should be void if they were untrue.
The defendants reinsured the risk which recited that the writien
statement of Moran was to be the basis of the contract. Moran
died in 1909. The defendants informed the plaintifis that they
had reason to believe that Moran’s statements were untrue and
warned thein that thev would not acquiesce in a settlement.
The plaintiffs, however, paid the £5,000 in settlement of the
claim. The jury found that certain statem:nts of Moran were
untrue, and that he had been guilty of concealment and misrepre-
sentation in obtaining the policy, but that the plaintiffs had acted
reasonably and bond fide. The Court below held that in these
circumstsnces the plaintiffs could not recover and the Judicial
Committee of the Privy Council (J.ord Haldane, 1..C., and Lords
Dunedin. Shaw, Moulton and Parker) affirmed the decision, and
the fact that by the terms of the policy sued on, it was provided
that io the event of a claim the settlement was to be made by the
plaintiffs, was held not to make any difference and could not alter
the express words of the contract whereby the statements of Moran
were declare.l to b» the basis of the contract.

CONTRACT -ARBITRATION CLAUSE —ABORTIVE ARBITRATION PRO-
CEEDINGS—IDUTY OF COURT.

Cameron r. Cuddy (1914) A.C. 651. This was an appeal from
the Supreme Court of Canada. The action was to recover the
price agreed to be paid inter alia for certain timber limits, logs
and shares, according to a schedule subject to a proviso that in
case of deficiency a proportionate deduction should be made from
the price of the value of such deficiency. A dispute baving arisen
a8 to the goods, a reference to arbitration took place and a general
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award was made which was set aside on the ground that the
amount of the deficiency had first to be ascertained before the
matter could be submitted to the arbitrators, whcee duty was
confined to estimating the value thereof. This action was then
brought and r.t the trial and the defendant offered evidence of the
deficiency which the Court rejected, and judgment was given for
the plaintiffs, which was affirmed by the Supreme Court as being
mere matter of procedure with which that Court ought not to
interfere. The Judicial Committee of the Privy Council (I.ords
Atkinson, Shaw, Moulton, and Parker) however, considered that
the Courts below had erred, and that where, as in the case, ap
arbitration has proved abortive, it is the duty of the Court to as-
certain the damages. They therefore held the rejection of the
defendants’ evidence was erroneous, and remitted the action to he
dealt with in conformity with their Lordships’ judgment.

RAILWAY—CARRIAGE OF GOODs — (JOOUDS RECEIVED BY RAILWAY
“*SUBJECT T0 GENERAL LIEN FOR ANY MONEYR DUE TO THEM
FROM THE OWNERS OF SUCH GOODX UPON ANY ACCOUNT’ '—
STOPPAGE IN TRANSITU—RIGHTS OF CONSIGNOR AX AGAINST
RAILWAY.

U'nited States Steel Products Co. v. Greai Western Ry
<1914, 3 K.B. 267, The very reasonable and equitable judg-
ment of Pickford, J. {1913), 3 K.B. 357 (noted ante vol. 49, p.
642), has failed to command, the approval of the Court of Ap-
pea' (Lord Sumner, Kennedy, L.J., and Bray, J.). The ques-
tion at issue turned upon the eonstruction of a hill of lading
wherehy it was nrovided that the goods thercin mentioned were
received subjeet to the condition that they should be sub-
ivet to a liem for money due for the carriage of and
other charges upon such goods, ete.. *“also to a general lien for
any other moneys due to them fromn the owners of snch goods up-
on any acecount.”’ The goods were consigned in Ameriea to buyers
in England: white the right to stop in transitu still existed the
purchasers became bankrupt, and the right was exercised. The
carriers claimed against the vendors the right to a lien for £1171
due on the general account between them and the consignees,
and the Court of Appeal hold that they are so entitled. The
Judgment appears to turn on the conclusion of the Court that
the consignees were '‘the owners’’ of the goods. If the.case
woes farther, it would not be surprising if a different result were
reached. So long ag the right to stop in transit existed the con-
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signors may not unreasonably be said to have been the potential
«“owners’’ and the bill of lading might well be construed to re-
fer to the consignors or consignees according as the one or the
other should =itimately prove to be de jure ‘‘owners.”” The de-
cision appears to be distinctly inequitable and to involve a con-
struction of the contract which the parties could hardiy have
contemplated, and which the Court should be slow to give effect
to.

SEIP—CHARTER PARTY — FREIGHT PAYABLE PID. CUBIC FATHOM
MEASUREMENT—WRONG METHOD ADOPTED—COST OF REMEAS-
UREMENT—LIABILITY OF CHARTERER.

Meyryweather v. Pearson (1914), 3 K.B. 587. The question
involved in this ease turned upon the construction of a charter
party which provided that the charterers would load a cargo of
timber and that freight should bhe payable at a specified rate
‘“‘per intaken piled fathom of 216 cubic feet.”” The ship was
loaded but the measure was taken on an improper basis, and on
the arrival of the ship at the port of discharge, the shipowners
alleging that the bill of lading measurerient was inaceurate, had
the cargo remeasnred on the correct basis and it was found tn
consist of a much larger number of fathoms than that mentioned
in the bill of lading. Bailhache, J., who tried the action. held
that it was the duty of the charterers to have had the cargo ac-
curately measured ac the port of laaing, and not having done
so they were liable to the owners for the cost of remeasurement.

INFANT — CONTRACT — MONEY LENT, FRAUDULENT REPRESENTA-
TION OF INFANT A¥ Tu HIS AGE—EQUITABLE RELIEF.

Leslic v. Shedll 1914), 3 K.B. 607. This was an appeal from
a deeision of Horridge, J. The action was against an infant for
money lent on the misrepresentation of the infant that he was
of age. Horridge, .J., gave judgment for the plaintiffs on the
ground of the fraud of the defendant, as entitling the plaintiffs
to equitable relief; bui the Court of Appeal (Lord Sumner.
Kennedy, L.J ., and Laurence, J.), reversed his judgment on the
ground that the action was in substance an aetion of contract
and the plea of infancy was a good answer to the action, and
that the defendant was under no equitable liability to the plain-
tiff. The defendant was ordered to pay the costs of the issue as
to fraud on which he failed.
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RAILWAY—EXPROPRIATION OF LAND—COMPENSATION — SPECIAL
ADAPTABILITY OF LAND.,

Sidney v. North Eastern Ry. (1914), 3 K.B. 629. In this
case the question was as to the proper basis of compensation for
land expropriated for railway purposes. Part of the main line
was laid upen land in which the company had only a leasehold
interest. The lease being about to expire the company instituted
proceeding. v acqaire it compulsorily. There were in the imme-
diate neighbourhood two collieries from which the way to their
port of shipment was over this particular piece of railway, and
if on the expiry of the lease it had been offered for sale it is pos-
sible the collieries would have competed for it with the railway.
On a case stated by an umpire appointed to fix compensation, a
Divisional Court {Avorv, Rowlatt, and Shearman, JJ.), held
that the arbitrator was entitled to take into consideration the
special adaptability of the land for railway purposes arising
out of its nearness to the collieries and of the possible competi-
tion between the colliery owners and the railway for its owner-
ship; but not the fact of the existence upon the land of an ia-
tegral part of the railway’s main line.

RESTRICTIVE COVENANT — (OVENANT RESTRICTING USER OF LAND
—COVENANT NOT RUNNING WITH THE LAND AT LAW—{('OVEN-
ANTEE HAVING NO ADJOINING LAND—PURCHASER WITH NOTIE
OF RESTRICTION.

London County Council v. Allen (19148, 3 K.B. 642, This
was an action to enforee a restrietive covenant made in the tol-
lowng circnmstances. The owner of certain land ineluding that
now in question applied to the County Council under a statute
in that hehalf to lay out a new street on the land. The couneil
gave its consent upon the owner giving a zovenant not to build
on that part of the Jand now in question without the couneil’s
consent, the ohject being to afford facilities to extend the pro-
posed new street, The defendant purchased this plot with not-
ice of the covenaut and was proceeding to huild on it without
the council's consent and the actice was brought to resirain
him from so doing. The couneil owned no land for the henetit
of which the covenant was impesed.  The Court of Appeal
( Buekley, Kennedy, and Scrutton, Li.hi), held, overruling the
jndgment of Avory, <., that the piaintitfs in these circumstances
were not entitled to enforee the covenant and that the doctrine
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of Tulk v. Morhay, 2 P.L. 774, does not apply where the coven-
antee is not in possession or or interested in the land for the
benefit of which the restriction is imposed.

PRINCIPAL AND AGENT — FRAUDULENT MISREPRESENTATION -—
KNOWLED .. OF AGENT NOT iMPUTED TO PRINCIPAL.

Wells v. Smith (1914), 3 K.B. 722. This was an action of
deceit, the facts being that the defendant made 4 false state-
ment to the plaintiff’s agent, which the agent knew to be false,
in order to induce the plaintiff, who did not know its untruth
to act upon it. The agent commnicated the statement to the
plaintiff who relying on its truth, acted upon it to her damage ;
the representation being that . proposed tenant was a reputable
person whereas she was the contrary. Serutton, J., who tried
the action held that the plaintiff was entitled to recover the
damages awarded hy the jury.

PERPETUITY—SETTLEMENT—TRUST Tu HOLD ¥OR 21 YEARS FOIL-
LOWED BY TRUST FOR SALE AT THE EXJIRATION OF 21 YEARS.

English v. Clff (1914), 2 Ch. 376. It is a curious thing as
Warrington, J., says, that in this case it should have to be de-
termined for the first time whether a trust which arises at the
expiration of a term of twenty-one years from the date of the
deed, is a trust exceeding the period allowed by the rule against
perpetuity, which, where there are no lives or life in being in
question, is a gross term of twenty-one years. The instrument
under which the question arose was a settlement dated *lay
13, 1892, whereby the settlor conveyed the estate to trustees in
fee simple upon the trusts therein declared; and it was therein
declared that the trustees or the survivor or other the trustees
for the time being should stand possessed of the premises for
twenty-one years upon trust to apply the rents and profits as
therein mentioned including the payment of onme annual zum
on the I3th May and November in each year, and ““at the ex-
piration of the said term of twenty years’’ to secll the said pre-
mises as therein mentioned. O\ June 20, 1913, the trustees of
the settlement contracted to sell the land to the defendant who
objected that the power was void for remoteness. Warrington,
J., held that the determination of the 21 years and the com-
mencement of the trust for sale being coincident, the trust was
not void for remoteness on the ground that it was limited to take
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effect ‘‘at the expiration’’ of t. : term. He also held that aec-
cording to the true construction of the settlement the term com-
menced at midnight on May 12, and therefore expired at mid-
night on May 12, 1913, end therefore the trusc for sale was not
void on the ground that it excecded a term of twenty-onc years
from its ereation.

WiLL—CONSTRUCTION—QGIFT IN REMAINDER To CHILDREN AS A
CLASS, BUT THE WIOLE TO ONE CHILD IF ONLY ONE LIVING—
SURVIVAL OF MORE THAN ONE CHILD—CONTINGENCY.

In re Firth, Loveridge v. Firth (1914),2 Ch. 386. A will was
in guestion in this case, whereby the testator whe died in 1886
bequeathed £4,000 to his son William in trust to invest and pay
the income to the testator’s daughter Harriet for her life and
after her death to pay the fund to her _uildren, and if she
should have no children, which was the event which happened
“‘then to pay over the proceeds to the children of William in
equal shares or the whole to one child if there should be only
one child living of the said Willian.”' William died in 1903
navirg had eleven children, ten of whom survived him. Two
other children died, one in 1907, and the other in 1913, HHar-
riet, the tenant for life, died a spinster in 1914. The question
for deecision was whether the surviving eight children took the
fund, or whether the representatives of the deceased ehildren
were also entitled to participate. This depended on whether
or not the eleven ehildren took vested interests. Sargant, J.,
hel) “hat they did. subjeet to be divested only in the event of
there being but one swrvivor, which event had not happened.

1
o
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- Correspondence.
ROYAL BANK OF CANADA v. THE KING.
Toronto, Nov. 17. 1914,

To the Editor, Caxapa Law JoUrNAL:

Sir.—1 notice that in your issues for September and Novem-
ber, Mr. C. B. Labatt and G. S. H—whose identity it is not
difficult to guess—have honoured Mr. J. S. Ewart, K.(.. and
myself by eriticising certain comments which we have ventured
to make upon the judgment of the Privy Council in the above
case as reported {1913] A.C. 283. I shall leave Mr. Ewart to
take care of himself, as he is very well able to do, but so far as
I am attacked I would like to say « word or two in reply.

I shall not repeat the faets of the case which probably are
very familiar to your readers. nor the somewhat extended way
in which I ventured to comment upon it in the Law Quarterly
Review (vnl. 29, p. 288). but will simply say, as I have said else-
where. that *“the import of the decision scems to be that when the
civil rights t be affected are civil rights in respeet of a debt, in
order that th: provincial legislature may have jurisdiction to
deal with that leht, it is necessary that both debtor and ereditor,
and all parties concerned should be within the local limits of the
provinee; and that, if persons who are outside the provinee have
rights to the debt in questicn, that will exelude the jurisdietion
of the provincial legislature’’: and that *‘apart from this judg-
ment it might have been supposed that a eivil right in a puvo-
vinee, or anvwhere, is nothing clse than a right to invoke the
assistance of the Civil Courts of that provinee, or other place,
to give cffect to some claim, whether by way of action. or of de-
fence to an action: and that so far as anyone has such a right.
it is ‘a eivil right’ in that provinee. or other place, whether he
has. or has 1ot a similar right, under the same set of facts. else-
where or not: and that over a eivil right in a Canadian provinee.
the provineial legislature has plenary power saving always the
power of the Dominion Parliament.””

Now, in the first place, neither Mr. Labatt or G. S. H. an-
swer my question—*'‘What is a civil right except a right to in-
voke and set iato operation the machinery of the Civil Courts,
directly or indirectly, to gain some dcbt, or recover some other
advantage, or to restrain some one who is endeavouring to do go?"’
I must say that T have never vet found anvone who can answer
this question,

My position. therefore, i8 simply this: The lenders in Lon-
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don so far as they had a right to sue the Royal Bank in
Alberta had a civil right in Alberta, and in like manner so far
as the Attorney-General of Alberta had the right to press his
action agaiust the Royal Bank in Alberta, he had a civil right
in Alberta.

Now, the British North America Act gave the provincial leg-
islature of Alberta power as plenary and ample as the Imperial
parliament itself, in the plenitude of its power, possessed and
could bestow, to make laws in relation to civil rights in the pro-
vince. It, therefore, had plenary power to take away the ecivil
right of the lenders in London, so far as it was a right to sue for
the debt in question in Alberta, and to give to the Attorney-Gen-
eral of Alberta a civil right to sue the Royal Bank for a like
amount in Alberta, just as much as if the lenders in London
had assigned their claim to him, except that the provincial legis-
lature could not interfere with the eivil right of the lenders in
London to sue the Royal Bank for the money in Montreal. The
lenders in London had a -civil right to recover the debt in Mon-
treal; they also had a eivil right to recover the debt in Alberta.
They could sue for it in either jurisdietion. The Legislature of
Alberta, I would have thought, were it not for the judgment of
the Privy Council, had power to destroy, or transfer, or con-
trol in any way, the latter right, although they could not affect
the former. It is right to remember that we are dealing with
plenary powers conferred by the Constitution upon the legis-
Iature 'of what is, or will grow to be, a great country, and not
dealing with powers delegated by statute to the town council of
Little Pedlington.

I must say with all respect that the article of Mr. Labatt and
the letter of G, S. H. seem to me to contain some very fine flowers
of confused thinking. For example, Mr. Labatt says that I take
the position ‘‘that the provincial legislatures have received plen-
ary power to direet the provincial courts to recognize or refuse
to recognize any description of civil rights.”” Maybe they have
under their power over ‘‘the administration of justice in the
provinee,”” but all T have contended for as to their power over
““civil rights in the provinee,’” is that if, and so far as a eivil
right is a eivil right in the province, the British North America
Act has given the provincial legislature plenary power over it.
Then Mr. Labatt seems to think that no one can have a eivil
right in a provinee unless he himself is domiciled in that pro:
vinee, for he says it is ‘‘almost too plain for argument that this
clause’’ (meaning the clause of the British North America Act

T

—



o v -

A~ A A

024 CANADA AW JOURNAL.

giving the provineial legislature exelusive power over civil rights
in the province) ‘‘simply declares that the scope of the legis-
lative power extends to suhatantive rights according as the per-
sons entitled to exercise them are or are not domiciled in the
provirice at the time when the enactment effecting them is
passed.’’

Again Mr. Labatt says: "*In a casc where the competeney of
a provincial legislature to pass a law in relation to a certain
‘eivil right’ is the very question to be determined. it is difficult
to see upon what prineiple of Constitutional law it ean be sue-
vessfully argued that the right ean be brought within trc scope
of the law-making power by the mere |, "ocess of enacting a stat-
ute which purports to medify or abolish * *° I am sure that I
never said any such thing. Let me again ro 2t that all T sayv
is that if a civil right is a civil right in a provinee, © ¢ ... >vineial
legislature has plenary power over it. So we come vack *o the
old question “*what is a c¢ivil right in a provinee?””

Lastly. and most marvellous of all, Mr. Labatt contends that
the theory that T have advanced would interfere with the appel-
fate jurisdietion of the Supreme Court and of the Privy Council.
This we are told ** exhibits the unsoundness’” of my doetrine *“in
the clearest possible light.”” We arestold by Mr. Labatt that on
review, the validity of a provinecial statute affecting the rights
of a non-resident will be determined ‘‘not with reference to the
fact that the provincial legislature has undertaken to deal with
his “eivil rights.” but with reference to what the Court itself ve-
gards ar the proper construction of the qualifvine phrase, “in
the provinee,” and to its opinion respeeting the significanee of
the evidence set out on the record.”” Al 1 ean reply is—"*0Of
course it will; but what haas that got to do with the matter?”’

Proeceding now to cull some flowers from G. 8. H.’s letter.
he first observes that it is a curious phenomenon that ‘‘astute
and elear-minded men could ever have the slightest doubt al.out
cither the perfeet justice or wisdom’™ of the Privy Council de-
cision. Perfeet justice and wisdom, however. are natters too
Eigh for me.  All T can assume to discuss is law, not perfeet
Justice or wisdom. Law may be. and ought tc be, just and wise.
But whether it is or is not, is 2 matter with which the lawyer as
such has nothing to do. that is what the old philosopher Hobbex
meant when he laid down the dicfum so shocking to weak minds.
that ““no law can be unjust.”’ In the same way 1 object to
@. 8. H. stating that I have discussed in any way what would,
ar would not Ve, ‘“legitimate legislation.”” All T have concerned
myself with o wnat would he constitutional legislation, whieh
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may sometimes be anything but “‘legitimate.”” in the ordinary
sense of that word.

G. 3. H. thinks ‘‘that the man in the street ’ can better grasp
the question between us if he imagines & statc of facts and ¢'r-
cumstances entirely different to those before the court in The
Royal Bank v. The King. However, let me just point out that
in the imaginary case which he supposes, Mr. A. B.'s agent in
Edmonton would be able to quite truly say that he had no money
when the demand was made by the Provincial Treasurer, ard
what is 1aore important, that he owed no debt; but the Roya!
Bank was not in a position to sav that it owed no debt. Mr.
A. B. himself also would be able to say that he owed no debt.
because the land had not yet been conveved or a deed ten-
dered to him. If the land had been conveved or a deed of it
tendered to A. B.. and A. B. was owing the money to the vendor.
then the vendor in Alberta might have a eivil right of aetion in
Alberta against A. B.: and over that right of action. as I con-
tend. the legislature of Alberta would have plenary power to
take it from the vendor, and give it to the Provincial Treasurer.
and that without any prejudice to the right and power of the
vendor to recover his debt from A. B. in Ontario, if A. B had
assets in Ontario. and the vendor had a right of action against
him 1a Ontariv under the rules of proeedure there prevailing.
The Privy Council in no way deny that the lenders of the money
in Royal Bank v. The King had a right of action in Alberta, but
their judgment holds that because the lenders had also a righs
of action at Montreal arising-out of the cireumstances of the
ease. therefore, the Albherta legislature could not deal with their
vight of aection. or in other words with their civit vights, in AL
herta.

Lastly. . S. H. sayvs that I have not ventured to explain how
the money in question could by any process known to constitu-
tional law have been got out of the coffers of the Roval Bank in
Montreal. T have not the least idea what this means, but un-
doubtedly the provineial treasurer of Alberta could recover the
money from the Royval Bank. if he got judgment in the courts
in Alberta. out of any assets which the Royal Bank might have
in that province.

T am quite willing to let My, Labatt and G. 8. II. have tae
last word; and T regret to have taken up o much of your space.

Yours, ete., A. 1. F. Lrrroy.
I We will mive space to My, Labatt to reply to the leavued gentle-

men from whom he differs and that must close the diseus-
sion- B, Ol
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REPORTS AND NOTES OF CASES.

Province of Quebec.

KING’S BENCH.

Gervais, J.] REX v. *'THE STapIiU¥.” {18 D.L.R. 85.

Sunday—Sports and amusements—Skating rink—Franchise {o
club under Quebec siatufe.

As section 16 of the Lord's Day Act. RS.C. 1906, ch. 153
preserves in any province the provigions of any Aet or law
already in force there. an athletic institution which has acquired
the rights and franchises granted by statute of the Province of
Quebec to an athletic club prior to the federal Lord's Day Aet
including by implication t+. right to keep its skating rink open
~n Sundaz. has the rixnt to maintain and operate a publie skat-
ing rink on Sunday if permitted to do so under municipal hy-
laws and ordinances.

Rinfret. K.C.. for the appellant. McGoun, K.C.. for the
(‘rown.

Province of Manitoba.
COURT OF APPEAL.
Howell. C.J.M.. Richards. Perdue. ('ameron
t 't Jde AL
and taggart. J1.A.] Re MvyIR ESTaTE. [18 D.L.R. 144
Tares—Successton duly—-Property oul of provinee.

1. A covenant in an agreement under seal for the sale of land.
to pay the purchase money. creates a speeialty debt and the docu-
ment being in the Provinee of Manitoba and the monev payable
there, though the land is situate in another provinee. is deemed
to be property subjeet to taxation under the Suceession Duties
Act, R.S.M. 1913, ¢h. 187.

Commissioner of Stamps v. Hope, [1891] AC. 476 Treasurer
v. Pattin, 22 0.1 . 184, followed.
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2. T.he maxim mobilia sequuntur personam being clearly ex-
cluded in the Manitoba Suceession Duties Act. R.SM. 1913, ob
1{3’?, the movable property of a deceased domieiled Manivtobzn
citizen locally situat- out of the province at the time of his death-
is subject to taxation under the act.

Rex v. Lovitt, [1912] A.C. 212; Cottor v. The King, 15
D.L.R. 283, [1914] A.C. 176, specially referred :o.

W. R. Mulock, K.C.. and J. W. E. Armstrong, for the ex-
ecutors. K. B. Grahum, for the Provincial Treasurer of Mani.
toba.

Province ot Sashatchcwan.

SUPREME COURT.
Newlands. J.] 118 D.LLR. 3.
HOLMESTED v. ANNABLE.

Corporations and companies — Officers — Directors—Fiduciary
relation—Liquidator—Receiver.

A liquidator under the Companies Winding-up Aect, R.S.S.
1909, ch. 78, may legally sell his company’s property to a
direetor in the absence of a shewing that the fiduciary relation-
ship between the company and its directors. which is prima facie
determined by sub-sce. 5 of see. 7 of the Act, was actually kept
in foree.

Sub-sce. 5 of see. 7 of the Companies Winding-up Act. R8.S.
1909, ch. 78, under which all the powers of a company 's dircetors
cease (unless the company itself or its liquidator may otherwise
determine) operates to cancel the fiduciary relationship previ
ously existing between the company and its directors.

ANNOTATION OX ABOVE casi 1N DoMiniox Law Revorms,

When receivers appointed.

An annotatioa en “When reecivers may be appointed” mmports a fore

word on the distinetion between “receivers™ and “liquidators™ and “man

agers.”  The tmim “liquidater™ in the Tmperial Act s in a limited sense
conatrued to inclnde a Creceiver” nder seme circumatances: Re English
Bank of the River Plate, [18927 1 Clh, 301, A “receiver™ means. a person
who receives rents ar other income, paying ascertained outgoings: but h

does not manage the praperty in the sense of ying and seBing or any.

Tig e
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thing of that kind; he merely takes the income and pays necessary out-
goings, while a “manager” earries on the trade or business: Re Wanchester
and Milford R. Co., 14 Ch.D. 645, at 652. A “‘receiver and manager” stands
in the same position as a “receiver,” but the former has a larger scope than
the latter and is empowered to carry on the business of the company.
whereas a “receiver” is merely authorized to take possession and protect
the property which comes into his hands: Manchester v. Milford I!. Co., 14
Ch.D. 645; Parker & Clark on Company Law (1909), p. 282.

A “receiver” or a “receiver and manager” as an officer of the (ourt is
appointed by the Court to take possession of certain property and to pro-
tect it for the benefit of the parties interested therein: Parker & (lark
on Company Law (1909). p. 282. The appointment of a “receiver” is
not a mere matter of diseretion, but the party asking for such an appoint-
ment is, in a proper case, entitled cx debito justitiae: Parker & Clark on
Company Law (1909), p. 283. Where a liquidator already in possession
of property is, by the Court appointed receiver also, such appointment is
a matter of discretion and the Court of Appeal will not, except under
special circumstances, interfere with this discretion: Giles v. Nuthall, W.
N. (1883), 51; Parker & Clark on Company Law (1909), p 283. A “re
ceiver,” or a “receiver and manager,” appointed by the “ourt is not an
agent, but a principal; when appointed out of Court he s an agent and
not a principal: Riviere on Receivers and Managers (1912}, p. 155, ani
cases there cited. A memorandum sent to tenants by a landlord directing
them to pay their rents to a third party will not, of itseif, constitute
such third party a “receiver” of such reuts or confer upon him anv powers
of a “receiver” or a power to distrain: Ward v. Shaw (1833). 2 Moore
Se. 756; Riviere on Receivers and Managers (1912), p. 191. The first
statutory powers of appointing a receiver conferred specially on mort
_ gagees were created by Lord Cranworth’s Act, Tmp. Statute 23 & 24 Viet.
ch. 145, A discussion of the provisions relating to receivers in that Act
and in the Couveyancing Act 1881 will be found at pp. 193 to 200 of
Riviere ou Receivers and Managers (1912).

Where a receiver is appointed out of Court under any power in tha*
belialf contained in any document, the powers of such receiver will depend
on the document creating the power of appointment read with the appoint
ment itself: Riviere on Receivers and Managers (1912), p 190.

Since the passage of the lmperial Judicature Act a receiver may be
appointed, under sec. 25, sub-see. 8 of the Act (ch. 66 of statnutes 1873) in
eases in which it shall appear to be “just and convenient” that such ap-
pointment be made, the power thus conferred enlarging that formerly
possessed by a €ourt of Kquity: Angle-Italian Bank v. Daries, 9 Ch.D.
275, .
This provision of the Judicature Act has been adopted in nearly all the
provinces of Canada: See the Judicature Ordinance of the North West
Territories. sce. 10, sub-see. 8 (NJW.T, 1903, ¢h. 21); R.SIN.S. 1900, ¢h.
1.')5,300. 19, sub-see. 9; Ont. Judicature Act of 1881, sec. 17, sub-sec. 8,
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R.8.0. 1897, c¢h. 51, sec. 38, sub-sec. 9. 3 Geo. V. {Ont.). ch. 19, RS0,
1914, eh. 56; R.S.AM. 1902, ch. 40, sec. 39, sub-sec. 0; R.S.M. 1913, ch.
46; R.S.S. 1909, ch. 532, see. 31, sub-sce. 8: Laws Declaratory Act, R.S.B.C.
1011, ch. 133, sec. 2, sub-see. 24,

Although receivers are more readily appointed than before the passing
of the Judieature Act, and certain inconvenient rules formerly observed
have been relaxed, yet the principles on which the jurisdiction of Courts
of Chancery rested are still applied: Holmes v. Millage, [1893} 1 Q.B. 551.
The Ontario Judicature Act does not confer jurisdiction to appoint ve
ceivers in cases where previously no Court possessed power to do so:
(’Donnell v. Faulkner, 1 O.L.R. 21. Such Act was intended to confer on
all Courts that jurisdiction which, under the designation of equitable juris-
diction, was previously exercised by Courts of Chancery: Re Asselin and
(leghorn, 6 O.LR. 170. And the power thus conferred is not an arbitrary
or unregulative one: Harris v. Beauchamp. {18941 1 Q.B. 801. Under the
Judicature Act, the rule is that a receiver will be appointed wheneve:
it is just and convenient; or where it is praecticable and is required in
the interest of justice: Fdwards v. Picard, 11909] 2 K.B. 903. But a re-
coiver will not be appointed unless the party requesting it makes out a
primé facie title to or interest in the property in dispute: Leney & Son v.
Collingham, [19081 1 K.B, 79; Whitley v. Challis, [1892] 1 Ch. 64; o
unless the probabilities are that the appointment will be eflfectual and use-
ful: Edwards & Co. v. Picard, [1909] 2 K.B. 903; Wills v. Luff, 38 Ch.D. 197 ;
Mereantile, cte., Trust Co. v. Rirer Plaie. ete., Co., [1892] "2 Ch. 303:
e Knott End Railway Act, [1901] 2 Ch. 8. And a receiver will not be ap-
pointed unless it is reasonably certain that benefit will follow therefrom.
Re Asselin and Cleghorn, 6 QL.R, 170, A receiver of the tolls of a com-
pany will be appointed at the suit of a city that has, under statutory
authority, lent the company money in the form of city debentures, the
city having redeemed the debentures and proceeded against the company
to compel payment, or to foreclose its interest under its act of ireorpora-
tion: Brantford v. Grand River Nav. Co., 8 Gr. 246, The powers of the
('ourts in the several provinces of (anada in respect to the appointment
of liquidators, receivers and managers are. in the main, now regulated by
statute,

I'n mortgage cases.

Since the Judicature Act a receiver will be appointed of property which
is subject to both a legal and equitable mortgage, although mixed, and thc
whole comprised in one security: Pecase v. Fletcher, 1 Ch, D. 273. Without
making a prior mortgagee, who has the legal title, a party to the pro-
ceedings, a receiver will be appointed at the instance of an equitable mort-
gagee where a mortgagor is in possession of encumbered property, irrespec-
tive of the sufficiency of the security: Aikins v. Blain, 13 Gr. 646. Like
wise a receiver will be appointed where a mortgagee is prevented by the
mortgagor from taking possession under his mortgage: Truman v. Red-
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grave, 18 Ch. D. 547; or where a first mortgagee, in whom an equity of
redemyption is vested, has cut and removed timber from the lend to a value
greater than the amount due on his mortgage, & receiver will be ap-
pointed at the instance of a secind mortgagee: Nieinkoff v. Brown, 11 Gr.
114. On the question as to when a receiver of railway property will be
appoirted at the instence of bend or debeuture holders, attention is
called to a few cases: Lee v. Victuria R. Co., 2¢ Gr. 110; Grey v. Manitoba
& N.W.R. Co., 11 Man. L.\, 42; Allan v. Hanitoba & N.%.R. Co., 10 Man.
L.R. 1086,

istates of decedents and i ust estates.
" [ RL LN

A receiver of an estate may be appointed where an executor has been
guilty of mismanagement, or a breach of duty: Re Beaird (Ont.), 9 D.
L.R. 842; Meacham v, Draper, 2 Gr. 318; or when necessary for the pro-
tection of an infant’s interest in an estate: Re Beaird, supra; or where
there is no one in charge of an estate. the executor residing without the

.isdiction and ignoring the Surrogate Court Order for an accounting:
¢ Beaird, supra; or where it is charged that an executor is guilty of
maladministration, is insolvent and has made an assignment for the "ene-
fit of his creditors, notwithstanding maladministration is denied. and it
is claimed that his insolvency was mot the reason fur the assignment:
Harrold v. Wallis, 9 Gr. 443.

A receiver of 1 trust estate will be appointed if a trustee commits »
breach of trust: (¢irand Council Provincial Workmen’s Association v.
McPherson, 8 D.L.R. 672; or where a trustee unreasonably refuses te bring
an action for the benefit of a trust estate, which has nearly expired. and
there is nothing to do but wind it up: Garesche v, Garesche, 4 B.C.R. 310
But a receiver will not be appointed on a general charge that an executor
is cymmitting waste on the property of an estate where nr specific acts
are shewn: Nanders v. Christie, 1 Gr. 137,

Receivers in equitable erecution cases.

A receiver is frequently appointed at the instance of a judgment cre-
ditor in order to reach a debtor’s equitable interest, not aubject to the
usual legal process.

A receiver of the salery of a achool teacher not under contract with
tho government. wmay be appointed: Fisher v, Cook, 32 N.S.R. 226.
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Province of British Columbia.

COURT OF APPEAL.

Macdonaid, C.J.A., Irving, Martin,
Galliher and MecPhillips. JJ.A.] [18 D.L.R. 109.

Rex v. WALDON.

Constitutional Sunday laws—Domizion Lord’s Day Act—Pro-
vincial power. .

The Lord’s Day Act, R.8.C. 1906, ch. 153, by the proviso in
sec. D, enables @& province to reduce the scope or mitigate the
severity of the general prohibition in respect of the topics men-
tioned therein, but does not clothe the provinee with power.
either itself to deal generally with the matter of Sunday observ-
ance, or to confer such powers on municipalities so as to en-
large the scope of the Dominion Act; and a conviction under a
municipal by-law so framed under the Munieipal Act, R.S.B.C.
1911, ch. 170, cannot be sustained.

Rex v. Waldon, 14 D.L.R. 893, 22 Can. Cr. Cas. 122, affirmed.
Bodwell, K.C., for the appellant.  Woodworth, for the respon-
dent.

®bituarg.

FIELD-MARSHAL EARL ROBERTS

O KANDAHAR, PRETORIA AND WATERFORD : VISCOUNT ST.
PIERRE, P.C.. K.P.. Q.CB. GUSI., V.. K.Q,.
D.C.L.. Ox. and Tos. Un., cte.

It is fitting in these days of the Empire's stress and its fight
for liberty and freedom and tc keep its plighted word, to record
the death of Field-Marshal Frederick Sleigh Roberts, who died
of pneumonia, contracted when visiting our Indian troops on
the battle line on the border of France and Belgium. It was as
he would have wished it to be: to die near the soldiers he loved
so well. England’s most illustrious General since the time of
Wellington—one of the greatest of the sons of the Empire—
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an exalted patriot—a Christian gentleman, sans peur et sans
reproche, respected and loved by all, he was the idol of the army,
and th~ objeet of its passionate and unswerving devotion. He
died at Boulogne on November 14th in his eighty-thivd year.

Bench and Bar

JUDIGIAL APPQINTMENTS.

Hon. Wilfrid B. Nantel of the City of Ottawa to be a mem-
her of the Board of Railway Commissioners under the provi-
sions of the Railway Aect, 1903, vice Hon. Michel E. Bernier.
whose term of office has expired. (Oect. 20.)

James Gamble Wallace, K.("., to be judge of the (‘ounty
(‘ourt of the County of Oxford, vice Alexander Finkle, resigned.

Tue Living AGe, of Boston. was never more indispensable
or more up to date than now, through all its long career. It
gives most important and timely articles from a long list of Eng-
lish magazines, reviews and journals. The articles dealing with
one phase or another of the present werld-wide war are especi-
ally inportant, and the weekly issue of TiE LiviNa AGE enables
it to reproduce these artieles while they are still fresh.

““The Blindfold Game,” from the Pall Mall Magazine, de-
scribes graphically the operation and efficiency of that mudern
engine of war, the submarine, which many naval experts look
upon as likely to put dreadnoughts and superdreadnoughts out
of commission. ‘‘The ‘Guiltless’ German People,’”’ reprinted
from The Ninelcenth Century, gives facts to shew that the pre-
sent war is not altogether the work of a military staff or an
over-ambitious Kaiser, but that the German people are heart
and soul in sympathy with it. And this is the result of the
education that has been going on for years past. We strongly
recommend this excellent serial to the attention of our readers.
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Action-——
Public wrong- and private actions, 293.
Maintenance of —Common interest—Trade wnion, 227,
Rased on felonious act—Stay until erimiral proceedings, 335.
See Joinder—Parties. P

Azcident—
What is an. under Workmen's Compensation Act, 173,
Action by widow—Lord Campbell’s Act—Accord and satisfaction. 273.
lights of creditors and of executors—Rusiness carised on hy eveen-
tors. 387,
Nee Damages—Landlord and tenant—Mator—Negligence,

RS

Admiralty—

Nee Ship.

Administration—
Insolvent estate—Executor surety fer testator. 61,
Creditor’s action Liability under covenants in lease, 2687,
Distribution of assets—Devastavit—Limitations. 267
Sales by peraonal representatives. 220, 523.
Rale of realty—Subsequent discovery of will, 523,
Nee Will,

Administration of the law—

Proper enforcement of. 513.

Agent—

Newe Prineipal and azent.

Alien enemy—
Proclamation as to, 511,
Partnership with, 513,
Definition of —Right of sction—Efleet. of Roval Proclamation, 339.
Yights of. in our courts, 608,

Amnesia—

Loss of memory-—Responsibility, 218,

Anthropology—-

Criminal, disCissed, 302,

Apartment house—
Meaning of, 586,

Appeal—
New right of—Peading actions, 151, ;
T'o Supreme Court—Final judgment, 191. !

By informant from dismissal of accused—Summary trinl-—Prohibi.
tion, 108,

Offence under Seeret Commission Act—Summary tral, 100

Non-appearance of respondent, 422,

PPoint raired by Divisional Court wot taken before justices, 578,

Nee Criminal law,




634 CANADA LAW JOURNAL.
Appointment—

Ree Will, construction.
Arbitratioa—

Miaconduct of arbitrator, 395.
Asiatics—

Immigration of—Admission to Canada, 154.
Attachment of debts -

Rent due to debtor as mortgagor, 266.
Appointment of receiver—Notice, 260.-
Counsel fees—Honorarium, 503.
Aviation—
Trespass by aviator, 453.
Auction—
See Sale of goods.

Automobile—
8ee Motor.

Baggage—
Not baggage unless it accompanies a passenger. 140,
Bankruptey—

Rer Insolvency.

Banks and banking—
Crossed cheque, 28.
Payment by cheque—Authority—Estoppel, 28.

Loan to wholesale purchaser—“Products of the forest.” 273,
Ree Bills and motes—Broker.

Bar Associations—
Ree Law Societies.

Belgium—
©  Neutrality of, explained, 553.

Benck and Bar—

Lawyers as tax collectors, 14,
Taw clerk of House of Commons, 38,
The case of Mr, Justice Clement, 50,

Short methods of expediting judicial business in olden times, 100,

Judicial demeanour. 260, 384,

Judicial changes in England, 382.
Prblic influence of lawyers, 382,

Death of Judge Dillon, 3885,

Osgoode Hall Rifle Association, 351, 591,

Judicial avpointments in Canada, 39, 110 237, 270, 472, 432
See Law Societies.

Benevolent institution—
Constitution of council—Subordinate lodge. 588.
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3ills snd uotes—
Presentment—Note payable at bank, 153,
Signing per proc—Misuse of autherity—Forgery, 579,

Blake, Hon. 8. H.—
Sketeh of his life, 450.

Book Beviews—
Chitty's Statates of Practical Ctility, 79.
Report of American Bar Association, 1913, 79,
Lawyers Reports Annotated, 89.
Chamberlayne’s Modern Law of Evidence, 157,
Canadian Banking Practice, 159, .
Tarring’s Law Relating to the Colunies, 200.
Latin roaximes aud phrases, 200.
Boycotta and the labour struggle, 200
O’'Brien’s Conveyancer, 5th edition, 268.
Kitchin’s History of Divoree, 320,
Law as & means to an end, Von Thering. 359,
Kohler's Philesophy of Law, 359,
Ogden on real estate agent’s rights to commission, 359.
Forty years in Old Bailey, by Frederick Lamb. 360,
Tlbert’s Mechanica of Law Making, 360.
Huid-book of Stock Exchange Law, 360,
Canadian Law of Simple Contracts. by W, Wyatt Paine. 397,
Moore on Carriers, 98,
Foote’s plivate Tuternational jurisprudence, 390,
Ringwood on the Principles of Bankruptey, 399,
Inde:maur and Thwaithes, Prineiples of the Commin Law, 399,
Phippson’s Manual of Evidence, 471.
A new guide to the Bar (England), 471
Sireet & Maxwell’s Guide to the Legal Profession. 472
Modern Business, Canadian edition, Alexander- Hanulton [nstitute. 547
Proceedings of the New York Bar. Association, 548.
Burge’s Commentaries on Colonial and Foreign Laws. 588,
Scintille Juris, by Hon. Mr. .fustice Darling. 589,

Bridge—
8ce Municipal law,
Broker—

Right to pladge to bank customers’ securities, 344,
See Prineipal and agent.

Building contract—
See Contract.

Building society—

Banking businesa—Ultra vires, 580,

Caillanx, Madam—
Her trial for wmuvder, 462,

Children—

See Negligence—Will, constvietion,
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Church Wardens——

Action by one—Evidence, 577.

Coal mine—
Actual net cost to owner—Meaning of. 504,

Company—
Director~TIivsigning to take contract with eompany. 191
Examination of, on winding up, 392.
Appointment of managing director. 430.
Retirement at ordinary meeting which was not held. 337.
Additional—Appointment of by Board or at general meeting. 463
Promoter—Apportionment of price of purchase monev. 270,
Underwriting contract—Death before completion, 346.
Liability of personal representative—Personal contract. 346,
Debenture holders—Reserve fund—Receiver, 64, -
Trust deed to secure, 388.
Floating charge—Mortgage—Subsequent charge, 394.
Place fixed for pavment of principal—Defanlt in interest—IDe-
mand. 485.
Pavable on specified day—Winding up. Jun.
Shares—Rights of preference and ordinary sl .reholders. 15
Coutract to take—Mis-statement in dircetors’ report. 29,
Contract to pay in property—Liabihity of sharchoklers asx eon-
tribntories, 30.
Prefererce—Division of profits. 310,
Dissolution of —Suecessors and  assigns—TLisbility  of assignee—Re-
version. 268,
Jease “agreed to be granted.” 270,
Purchase by—Contract to ive paid up shares, 349,
By-law—Ohstruction of company’s servanis, 430,
Indemnity to servants, 531,
*Winding up—Floating charge—Par passu clause—Distribation  of
assets. 148,
Surplus assets—Dreference shares, 392,
Examinatioa in open court. 392.
The law of associations corporate and incorparate by Herbert A, Smith.
criticised, 537,
Prospectus—Expert’'s report-—Taking <hares on. 3ou.
Kee Contempt of court.

Compensation—
See Principal and agent—Vendor and purchaser.

Conditions—

Discussion of repugnant. 161,

Conditions of sale——
Nee Vendor and purchaser.

Constitutional law—

Pewers of provircial legislatures—Non-resident sharchelders in pro-
vincial cumpaniea, 41, 208, 473, 256, 560, 583, 622,

Fishing righi~—Tidal rivers—Railway belt. 313, 396,

Property and civil rights—Impairment of concesasion by Government,
204,

Refusal of royal assent {o billa, 108

Nee Judicial Committee of Privy Councii—International law—=Succes-
sjon Duty Aet.
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Contempt of court—

By limited conipany—Punishment. 433.

Contract— i
Intoxication as a defence. 130,
Price maintenance agreements, 244,
Building—Accets to preniises— -luterference—Liabilit:. 265
Stipulations in rcquiring extras to be orderad in writing, 3323,
Rescission—Fraud—Limitations, 343.
’art performance—Statute of Frauds, 412,
Agreement not to extend ;s mains, 529.
Consideration—~Contract by bankrupt to pay debt in full. 522,
Combination of traders--Restraint of trade. 581. .
Restrictive covenant zs to user of land. 3386, 619,
Nee Company,

— S
S s i gt B AT 5

Contributory negligence—

Nee Negligence.

Conversion—
Nee Sale of goods.

Conveyancing symbols—
Short Forms Act. 381,

Conviction—
See Criminal law,

Copyright—
Advertisement—Translation—Innocent infringement. 264,
Gramophone records, 224,

Costs—
Taxation—Travelling expenses—Jurisdietion. 423,
Separate issnes of law and faet. 304,
Two defendants, 330,

Covenant— i
See Contract. ' !

Criminal anthropology—

Principles of. diseussed. 393,

Criminal law—
Lax administration of, by justice.. 403,
Preliminary examination—>Municipal eoiporation as defendant. 30
lecognizances at eommon law, 111
The age for whipping. 112,
Indictment—"0r who i~ otherwise in custody awaiting trial™ 276,

Joinder of countx—Election, 427,

Convietion—Quashing convietion—Bias of justice— Suthieleney of 1o
terial, 284,

Previous—Autre fois acquit. 425,
Pleading—TIndictment—Objection to, after verdiet—-Duplicity, 340
Obtaining money by forgerv—Frandulent letter, 245
Living on earnings of prostitution—Fvidence, 343,
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Criminal law—Continued.

Evidence—Former trial—Absent witness, 351.
Appeal—Leave—Stated case—Judge's certificate, 351,

Joint tiial for murder—Admission of one, inadmissible against

the other, 338,

Summary trial—Committal for trial—Criminal Code s. 777, 505.
Judicial care of prisoners at trial, 383.
Carnal knowledge of girl under 16—Previous offence, 226.
Insanity zs a defence—Evidence, 438.

Medical books—COral proof their authority, 438.
Trial—Statementa of counsel-Murder trial—439.
Breach of P'eace apprehended—Recognizance-—Jurisdiction. 578.
Demanding money with menaces—Threat to publish, 579.
See Action—Appeai—Murder—¥Perjury—Suicide.

Customs—

Rmuggled—<iooda of another seized. 320,

D

Mental trouble cver loss of lugpage. 378,

Damages, messure of —

Lee Negligence—Railwav-——Sale of goods.

Deed. Construction—
Lease—Minerals—-Reversion — Apportionment of reats — Limitations,
308,

Del credere commigsion—
&ee Principal and agent.

Discovery—
Libel—justification. 114,
Affidavit as to documents—Privilege, 113.
Patent—Infringement—Names of manufacturers, 301. 3:
Shorthand notes of previous action. o34,

w
(34
-

Divorce—
Yullity of marriage—Marital intercourse, 3%
Number of divorees in United States, 468,

Dock—

&ee Ship.

Dog—
See Savage dog.

Drugs—

Habit forming—License and control. 185,

Editorials——
The betterment of civic conditions, 1.
The English Reporta Annotated, 8.
The law’s debt to annotated cases. 7.
Lawyers as tax collectors, 14.
Rights of preference and ordinary shareholders, 1b.
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Editorials—Conlinued.

Pitt. the younger. as a barrister, 18,

Morigages and caveats under Land Titles Act. 32, 35.

Power of Provincial Legislatures to enact statutes affecting the rights
of non-resident shareholders in provincial companies, 41, 208, 556,
360.

The case of Mr. Justice Clement. 50.

Frauds of infants. 50.

Defence to specially endorsed writs in Ontario, 38,

Baron Strathcona and Mount Reval—Netice of his death. 5%,

Ontario Bar Association. 81.

Manitoba Bar Association. $7.

Hamilton Law Association. 99.

Municipal Government by commission, 99

Short methods of expediting judicial buziness in olden times. 109,

{riminal law—Reminiscences &t common law, 112,

The pedestrian and the street car, 121

Intoxication as a defence. 139,

The ancient rule that baggage isx not such unless it accompanies a pu<
senger, 140,

Bills and notes—Presentment for payment. 151,

Deportation and exclusion from Canada of British subjects of Oriental
origin, 155.

Repugnant conditions and kindred topics. 161,

Canadian sidelights and prospective chunges in Pennsylvania proo:
dure, 172.

What constitutes an accident under the Workmen's Compensation
Laws, 173,

Habit-forming druprs—License and control 136,

Duty to furnish medical attendanee, 187,

Ontaric Workmen's Cowpensation  Act-—-Provisjon abolishing action-
at law. 201.

Governmental impairment of a coneession eranted by the Government---
A rejoinder to a eritic. 204,

Tagislative powers of Provincial Tegisiatures, 208,

Ory final tribunal of appeal. 214,

Amuesia aad the law—Toas of memorv—Respons<ibility, 218,

Sales by personal representatives, 220,

Madern pleading, 223,

The la-v and the bludgeon, 241

Aetions for personal injury. 244,

Price maintenance agreements. 244,

The removal of fistures. 250.

Survivors—Careless use of the word 258

Soliliers and the law, 259,

Real estate agents—Authority, 277

Judicial demeanour, 260,

The Canadian Bar Association, 281

Public wrongx and private actions, 203

Saner treatment of mental defects, 207,

The judicial system of South Africa. 300.

Exemptions from exeeution, 321

Effcet of stipulation in huilding contracts requiring alterations on
extras, 325.

Lease of rooms, 331,

Mechanies' lien— Sub-contractors—-Peveentage, 351,

Convevancing sembols, 361,
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Editorials—Confinicd.

YWhen lynch law becomes a necessity, 370.

(‘ontracts in restraint of trade, 372.

Loss of social enjorment arising ont of breach of contre«t, 378.

Jurisdietion of Judicial Commiitee of Privy Counecil. 38}.

Judicial changes in England, 382.

The public influence of lawyers, 382,

Judicial eare of prisoners of criminal trials, 3x3.

Judicial joking, 384.

Death of Judge Dillon, 385.

BRritish Bar Association—Suggested formation of, 385,

Paternal Government or true freedom. 401.

Administration of the eriminal law, 403.

Refusal of Royal asaent to bills, 406,

Duty of traveller on highway when approaching railway erossing, 407,

Part performance, 412,

The war—Silent leges inter arma, 441,

Baron Stratheona and Mount Royval—Sketeh of his life, 444,

Hon. Samuel Hume Blake, K.C.-—Ohituary. 450.

Aviation and trespass, 453.

Hearings in camera. 469.

Criminal trials in France. 462.

Power of Provincial Legislatures to enact statutes affecting the rights
of non-residents. 473.

Peace when there is no peace, 494,

The Moratorium, 493.

Re-opening foreclosure. 506.

Enforcement of the laws. 313,

Partnership with an alica enem. 315,

The origin of Iynching. 316.

A nationil crisis and how received, 519.

Evidence of wife against husband. 543.

The neutrality of Belgium, 553.

Tegislative power in Canada. 556,

Documents relating to the declaration of war. 559.

The Judicial Committee—Rex v. Roval Bank. 360,

Shock as being actionable in negligence, 367,

Princinles of eriminal anthropology, 593.

Law reporting and digesting, 597.

American Bar Association. 601.

tights of alien enemy in our courts. 608.

Sonse pointa in International faw in war time, 612,

Rarbarians by choice, 615,

When receivers appointed. 627,

Election law —
Dominion eleetions—Preliminary objections -~ Notice — Publieation —-
Rule of eourt, 118,

Electric railway—
Puty of motarman——Contributory negligence, 38,

England—

A national erisis and how received, 319,

Equitable execution—
Reeviver—Practice, 345,
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Estoppel—
Kee Banks and banking.

Evidence—
Burden of proof—Fiduciary capacity. 191,
Medical books on Criminal trial. 439.
Statutory presumption— Automobile accident—Nealiywence, 439,
Historical work—Admissibility, 577.
Nee Criminal law—llegitimate child.

Execution—
Exemptions from. discussed, 321,
Nee Mines and mining.

Executor de scn tort—

Nec Landlord and tenant,

Exemptions—
From execution, 321.
Sce Landlord and tenant.

Factory Act—

Affixing notice to factory—Evidence, 143.

False imprisonment—

Arreat without warrant—Felmy comunitted but not the one charged.

263.

Fatal Accidents Act—

Nee Accident—Workmen's Compensation Act.

Ferry—

Injunction restraning interference with, 435,

Fixtures—
The removal of, 250.

Flotsam and Jetsam—
39, 119, 160, 240, 279, 400, 440, 391, 392,

Foreclosure—
Contract—Vendor and purchaser, 237.
See Mortgage.

Foreign corporation—
Nerviee on—Agent—Anthority, 266.

Foreign firm—
Action against—Service ont of jurisdietion. 391,

Foreign judgment—

Action on—Appearance—Defanlt judgment set aside. 530,

Fraud—

Nee Contract—VFrandulent conve,anee—Intant—- Principal and agent,
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Fraudulent conveyance—
Transfer of private bnainess to company, 427,

Ganming and wagering—
Betting house—Use of. 432,
Garnishee—
See Attachment of debts.
Germany—
Paternal government on true freedom. 401,

Barbarians by choice. 615.
Nee War.

Goodwill—
Sale of, by assignee of creditors. 350.

Government railway—
Negligence—Trespass—Crossing. 218, 219,

Gramophone—
See Copyright.

Highway—

Control of —Telegraph poles and wires crossing. 263,
Dedication—Plan—User by public—Adjeining owner—1

312,
Obstruetion of. by crowd. 3900,

Hire purchase agreement—
Nee Landlovd and tenant—Sale of goods,

Home Rule—

The law and the bludgeon, 241.

Husband and wife-—
Non-support of wife and children, 543,
Wife as o witness, 543,
Nee Landlord and tenant—Married woman,

Illegitimate child —

Maintenance—Proof of parentage—kvidence, 1135,

Kee Will, construetion,

Immigration—
lestrictions—Asiatica—Jurisdiction. 154,

Infant—
Fraads by, 51, 619,
Custody of--Foster parvents, 236,

Injunction—
Nee Ferry,

Innkeeper—

Liability for loss of property—~Guest or boarder. 193,

ight of aceess.
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Insanity—
Saner treatment of insane, 297,
An a defence on eriminal charge, 3.
Nee Lunatie.

Insurance—
Of debentures—Re-insurance. 61.
Accident—Special conditions-—Indemnity-—Injury from fits causing

death. 192.

Fire—Application—Blank one—Agent—Mi~representation, 73,
Misrepresentation—Conditions—Variation. 75,

Over valuation, 75.

In names of lessor and lessee—Adve:ar claims on money. 423.
Life—Re-insurance—Statements of assured, 616, )
Marine—Passage money—TLoss—Dishbursiment for transhipment—Saly-

nge. 426,

Insolvency—
Payment by insolvent—Prejudice to ereditors, 118,
Life policy--Premium paid by in~olvent—Salvage. 426.
See Fraudulent convevance.

Interest—
Mortgage—Fund in court representing mortgage property. {958,
Nee Wiil, construction.

Intoxication—
As a defence to an express contract, 139,

International law—
Diplomatic agent—/Privilege, 229,
In war time. 612,
Nee Constitutional Taw,

Joinder—
Of causes of —Claim by exeettor and personal elaim. "_".’.'».

Poliey for <everal amounts, 429,

Joint tenants—
See Will,

Judge—

Allowanee for travelling expenses—Meaning of “Wihere he resides” 67

Judgment debtor—

“Completion of excention~—Payment direet 1o ereditor. 340,

Judicial appointments—
Nee Beaeh awd Bar,

Judicial Committee of Privy Couacil—
Jurisdietion of—Constitutional guestion, 331,
As an Tmperial fimal Court of Appeal, 410208 211 473, 536, 560,

Jury—

Dise sreement — Motion for judpment, 422,
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Landlord and tenant—
Leases of rooms discussed, 231, 331.
Covenant to repair—Notice of breach, 341.
Death of lessee—Executor de son tort, 424,
To pay taxes—Landlord assemsed by mistake, 347.
Not to assign or sublet—Withholding eonsent, 393.
That premises fit for oscupation, 535.
Distress—Exemptions—Goods of sti ager--Hire purchase agreement,
342,
Mortgage of revision—Notice to mortgagee of lease by {enant, 346.
Action by mortgagee—Tenant setting off damages, 346.
Liability of landlord to wife of tenant, 347.
Lease for five years—Option to determine—Notice, 248.
Surrender of tenancy—Execution against tenant-—Executions. 423,
Accident from defective premises, 535.
Nee Insurance,

Land titles—
Caveats-—Filing —Priority. 33.
Nee Mortpage.

Law—

Proper enforeement of. 513,

Law reporting—

And digesting—Problem discussed, 598,

Law Societies—
Ontario Bar Assoeiation—Meet ne in Docenmsher, 1413, 81,
Manitoba Bar Association—DMeeting in January, 97.

Rule as to Rifle Associations, 591,

Hamilton Law Association—DMeeting in January, 99,
Canadian Bar Association—Meeting in Mareh, 282,
Formation of, in England. 385.
American Bar Association—-Meeting in October, 601,

Legislative powers—
Nee (Constitutional law,

Li%el end slander—
Privileged oceasion—Trade protection. 23,
Mialice of one defendant—Joint tort feasore, 64,
Application for license --Objections, 578,
Nee Discovery.

Limitation of actions—
Nee Administration—Contract—Deced.

Liquor License Aoct—

Meaning of word “kept.” 76,

Lord Campbell’s Let—
See Accident.

Lottery—

Prize cowpetition - -RKaeveise of kil
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Lonatie—
Selling real estate of—Barring entail. 390,
Action by—Lunacy not admitted—Relevant isaue. 166,
See ineanity.
Lynch law—
\When a necessity. 370.
Origin of. and of the name. 516,

Maintenance—
~ee Action,

Malicious prosecution-—
Damage necessary—Damage to reputation, 339,

Marriage settlement—

Covenant to settle—Interest in exXpectaney, 2258

Married woman—
Bequest to—Power of anticipation—Dixclaiming bequest. 318,
Judgment against—Amendment—Mistake, 428,
Restraint on anticipation, 534,

Mechanic’s lien—
Sub-contractor—Statutory percentage. 351,

Medical attendance—
Duty to furnish. 187.

Memory—

Toss of——Responsibility. 218,

Menace
See Criminal law,

Mental defects—

Saner trea mer® of, 207,

Mental trouble-—

Nee Damages—Negligenee.

Merchant Shipping Act--

Persuading ~eaman to desert- - Articles not signed. 261,

Merger—
Settled estate—Tenaney for life--Reversion, 62,
Nee Mortgage.

Militia Act—

Senior officer at any loeality — Military distriet-—Action. 233,

Mines and mining—
Unpatented claim in exigible under exeeution, 26.
Mining engineer—=Seape of employment. 531
Nee Timber lands.
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Mistake—
See Married woman—Parliament.

Money Lender’s Act—

Registered name—Taking security. 339.
Excessive interest-—Law or fact, 347.

Moratorium—
Discuasion on the, 443,

Mortgage--
Foieclosure—Torrens system. 32,
Reopening, 237, 505.
Redemption—Collateral security—Fraudulent pledge—Assignee. 147.
Clog on—Collateral agreement, 311,
Mortgagee in possession—Loss of rents—Repairs, 198,

Payment—Reconveyance and new mortgage—Intermediate mortgage—

Merger. 312.
Nee Interest.

Motion for judgment—

Adniissions in pleadings or by letter, 464,

Motor—

Motor Vehicles Act—=Statutory presumption—Accident, 439,

Maunicipal law—
The betterment of civic conditions, 1.
Municipal government by ecommission discussed. 99.

Corporation—Liability for damages—Providing sufficient outlet for

diteh, 197,
Bridge across highway—~Statutory daty to repair. 503,
Ner Highway,

Murder—
Or mansianghter—Sudden provoeation. 66,
Trial for, in France. 402,
Nee Criminal law,

Negligence—

Kick of horse—Seienter—Liability. 64,

Injured feelings—Death of child—Measure of damages—Lord Camp-

bell’s Act, 275.
Shock as bLeing actionable, 567.
Injury to children—-Invitation—Contributory, 276,
Trespasser—Government railway, 318, 319,
Dangerous premises—House let in flats, 347.
Ree  Accident—Electrie railwav—Government railway—Motor--Rail
way,

Notice—
Ree Attachment of debts—Landlord and tenant.

Nuisance—
Crowd obstrueting highway. 300,
Gas works— Noxious fumes, 524,
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Omnibus—

Passenger on top of. 130.

AT SV SN

Option—
To purchase—Acceptance of new lease—Waiver, 468,
See Landlord and tenant—S8ale of goods,

Parent and child—
Savage dog kept by child—Liability, 265.
Bee 1llegitimate child—Negligence.

Parliament—

Voting— Disqualitication—Penalty—Mistake, 65,

Parties—

Aetion against unincorporated socicty, 434,

Partnership—

Action for aceount—RBetting nsiness, 526,

Partition—

Jurisdiction—NXNo joint tenaney or tenaney in common. 523

Patent of invention—
Agent—Deseription of unregistered person, 380,
See Discovery.

Paternal government—
Or true freedom—A contract, 401

Pennsylvania—
Prospective Ciangzes in precedure there, 1

T2

Perjury—

Form of oath, 75, 190,

Perpetuity—

Trust to hold for 21 vears. 620,

Personal injuries—
Action for, 244,

Personal representative—
Nee Administration—Company.

Plan—-

Nee Highway.

Pleading— .
Some phasea of modern, 223,
Character in which plaintiff sues—Tunatie, 166,

Practice—
Specially endorsed writs in Ontario, 58,
See Discovery—Mation for judgment—Rervice out of jurisdiction,
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Price maintenance agreements—
Discussion on, 244,

Principal and agent—
Compensation to agent—Rescisaion of agency contract, 190.
lieal estate agent—Default in making title—Warranty of owner-
ship. 199.
Commission to purchaser agent as condition of contract. 277
Lease of house—S8ubsequent sale to teaant, 425.
Broker receiving del credere commission, 261,
Fraudulent misrepresentation by agent, 620.
Not imputed to principal. 620,
Nee Foreign corporation.

Principal and surety—
Insolvency of debtor—Action by liguidator—Compromise—Payment by
surety. 468,

Procedure—

G, MM, T Wt

T G et

In Pennsylvania—Nide lights on, 172,

Prohibition—

Appenl—Adjownment—Sununary trial, 108

Prospectus—

Nee Company.

Provincial legislatures—
See Constitutional law—=Succession Duty Aet, 314.

Public wrongs and private actions—
Disewrssion of the subject, 253,

Railway—
Level crossing- —Sounding whistle—Shunting, 27,
Sta _atory duty—Breach of. 27,
Carriage of goods—Owner's risk——Non-dehvery, 224,
Subject to lien—Stoppage in transitu, 617.
Land taken hy—>Measure of damages, 37,
Filing plans for land for construction material, 37,
Crossing lines—-Overhead bridge— Future traflie. 274.
Duty of traveiler when approachitg a crossing. 407,
Negligence—Evidence—Excessive specd. 74,
Invitation—Contributory, 343.
Accident at crossing—Speed—Signals, 31,
Crossings—Protection of —Subway—Cost. 467,
See Government railway—Street railway.

Railway Board--
N Jurisdiction—Line of railway—Deviation, 586,
Application—Specinl Act. 583,

Real zstate agent—

Hee Principal and agent.
Receiver—
SRee Attachment of debts-—Equitable exeeution,
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Reports and reporting—
English reports annotated. .
‘The laws debt to annotated cases. 7,
And digesting—Discussed, 598,

Repugnant conditions—
Discussion of, 161.

Restraint of trade—

Contracts in, discussed, 372.

Agreement not to engage in trade, 25,

Other similar business—Severance of covenants—Time i, 271,
t.imitution as to distance—Restriction for life, 310,

Combination of {raders—FEvidence, 581.

Reversion—
Nee Merger,

Riparian owner—
Construetion of laind—Grant to river bank—Right to medium filum, 338,

‘Royal asgent—
To bills—Right of refusal, 04,

Rnles of court—
Cntario—PDecember 24 1913, 80,

Sale of goods—
Auetion—>Misleading eatalogue——Mistake of bidder. 24,
Iire and purchase-~Option—>Pledge—Conversion—Damages, 224,
Delivery order—Title—Transfer of delivery order, 532,
Non-delivery—Measure of damages, 582,
See Principal and agent,

Sale of lands—
Nee Vendor and Purehaser,

Salvage—
See Insaranee-- Tnsolvency.

Savage dog— -
Parent and ehild—Liability of father for child’s dog, 263

Seduction—
Adopted daughter—Right of action, 431,

Servant—-

Tndempity to. by company, 531,

Service—
Ont of jurisdietion. 301, 420,

Set-off—

Sce Landlord and tenant.

Setrled estate—-

Teone—Tonant for life, 528,
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Settiement—

Trust for sale—Discretion of trustee, 63,
Nee Marriage settlement— Merger—-Will. construetion.

Shares and shareholders—

Nee Company.

Ship—

Chtarter party—Refusal to perform contract—Restraint of services. 534.
Demurrage—Detention beyond reasoaable time, 533.
Cessation of payment of hire—Loss of time. 53¢,

Mode of paying freightage, 619,

Bill of lading—Exemption irom responsibility. 24, 262,

Damage to carge—"Through bill of lading—l1rapshipment. 144,
Fire—Dangerous cargo—Defective stowage. 282,

Collision—Tow—Division of luas, 145,

Between steamship and loaded burge, 435.

Loss of life through—XNegligence, 503.

With ship or vessel doea not inrclude fishing nets. 534,
Registration—Sale of ship—Delivery—Bill of sale. 310. 530.
Fire caused by unscaworthiness—vtault of owner. 227,

Panage arising from unfitness of construction. 431.

Ree Insurance— Merchant Shipping \ct--Supreme Court. Ont.

Chock—

As a cause of wetion lh‘:“:x‘lh‘!'. M.

Shop assistants—

Employment o woekly half Lotidaya, 225,

Short Forms Act—

Convevaneing symbol- 361

Soldiers—

And he faw. 230,

Solicitor—

Admission of women. 269,

Solicitor and client—
Party and party costs. 115,
Hiegal agreement for profiv of amgualified person, 305,
Authority to compromise. 320,

south Africa- -
Judicial system of. 300,

Statute—

Amending statute<- -Now seetion, 343,

Stctute of Frauds—

Kee Contract.

Statulory duty—

Nee: Mumicipal Yaw - -Railway.
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Stewart, Capt. Berirand—
His exposure of German raethods. 14
Tisath of, 521.

Strathcona, Baron—
Notice of his death, 38,
Sketch of hie career. $44.

Street railway—

The pedestrian and the street car. 121.

Succession Duty Act—
Propeity in the province—Party not a beneficiary. 189.
Province of Quebec—Property outside province— Direct taxation——Ley
islative jurisdiction, 314.

Suicide—
Attempt 1o commit. is an attemnpt to commit felony, 341,

Survivor—
Careleas uxe of the word, 238,

Sapreme Court. Ontario—

Jurisdiction in eollision cases concurrent with Exchequer tourt. 234,

Taxation—
Jirect o, indirect, 189,
Exemption from——Validating statute. 386,

Taxes—
RQale for—Purchase of municipality. 585,
Failure to give notice—Curative. 583

Tenant for life—
Remainderman—~Capital or income—~Payment o inteyest 2351,
Will direeting =ale of real estate—Postpovement, 464,
Directions to pay vent. cte—~—Mining 464,
Nee Settled estate— Will, constru-tion.

Timber rights—

In nining lands, 316,

Torrens Jystem—-
Nee Land titles— Mortgage,

Tortfeasors—
Joint—=Reveral defendants—Separate judgments, 23,
See Libel and alander,

Trade mark—

Registration—Distinguishing mark, 24.
Surname as--Passing off. 30
Coloured lines woven in, 436,

Trade union—

Costs of action againat—Slander of offieer, 227,
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Jus tertii—Defendant receiving benefits of trespass—Ratification. 31¢.
Government railwsy—Negligence. 318, 319,
Trial—
Hearing in camers, $69.
Nee Action—Criminal law.

Tiusts and trustees—
For sale—Discretion—Appropriation. 63,
Unauthorized investment, 63.
Breach of trust—Relief, 145. 388.
Protection of trustee—Worthless mortgge—Interest. 386,
Remuneration to, 388.
Constriuctive trust—D -aling= with iafants and lunatics. 421,
Cestui que trust—Originating summons—Investments, 463,
Nee Will. construction.

Vendor and purchaser—

Restrictive covenant for benefit of adjoining lands. 147, 530,

Condition of sale negativing right to compensation—Falsa demon
stratio—Plan. 149.

Agreement for <ale—Agent to procure purchaser, 275,
Co-purchaser—Non-diselosure, 275,

Memo. in writing—Signature by agept—Part performance, 303,

Payment by instalmenta—Specifiml dates—Time of essence—Forfei
ture, 233.

Foreclosura—Reopening. 237.

Stipulation as to user—Condition or covenant. 386, 619,
Detached dwelling hounse—Apartment house. 386,

Nee Option,

Veterinary surgeor—

Use of description by unauthorized person, 143,

Waiver—
Nee Option.

War—
Silent leges inter arma. $41.
Declaration of war with Germany—Martial law proclaimed. 141,
Great Britain’s position and duty, 441. :
Peace when there is no peace, 494,
Speech from Throne on spening of Dominion Parliament, 509,
A nadonal crisis and how reecived, 5i9.
Lord Roseberry’s denunciation of Germany, 522,
Osgnode Hall Rifle Association. 351, 501,
The neutrality of Belgium. 553.
International law in war time, 612,
Nee Alien enemies,

Will—
Disclaiming beyuest, 34K,
Probate—Yegacy to solicitor who drew will, 434,
Mutua; wills—Joint tenaney of leascholds—Severance. 3
Revocability of will—Subwequent will-—~Trust, 577,
Ree Administration,
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Wilis, Construction of —
Settlement—Hotchpot clause—Trusts by reference. 39
Gift for life or until event happens—Death of donee befoce event, 62,
tiift to children includes illegitimate ones. 64, 268,
A8 a class—Only one living—Survival. 621,
Gift to unmarried daughter: of A and B.. 150,
Gift t- nephews, 228,
Gift to child of “children wio shall die in my lifetinme” 524, 5330,
Trust for sale—Discretion—-ights of beneficiary. 148, 526.
General charge of debts including mortgages—Iater specifie devises, 268,
Latent ambiguity—Gift to husband and wife anel “their  daughiter”
extrinsic evidence, 271,
Bequest to maintain residence—Remotenes-, 335,
Advance by parent to cutiu—il2sidue to widow, 586,
Legacy to “domestic servant”—Suspension of serview, 388,
(‘hariiable trust, 389, 5235.
Capital of shares undisposeld of. 301
Residue—Trust for sale—Conversion—=shares- Transfer. 230,
Gift to child who shall die in my lifetime, 232,
Tenant for life—Deer in park—Gift over, 423,
Puwer to apply eorpus o his own use, 436,
Grft of apecific property free of legaey duty. 435
Legacy at 23—Age attained in lifetime of testator—Interest. §36.
Donee of geaeral testamentary power of appointment. 525,
Necurities “standing in my name”—Foreign hond<. 5327
GGeneral or spevific legacy—Abatement. 527,
Residue at diseretion of execuror. 529
See Administration.

Workmen’s Compensation Act—
What is an accident under. 175.
Recovery under, a bar “» action under Fatal Aceidents Act. o,
Provision for abolishing actions at law in Ontario, 200,

Words. construction—

Actual net costs to owners, S04,
Agreed to be granted. 270
Apartment house, 387,
Boarder, 193,

Children. 64, 268,

Domestic servant. J38s.
Pwelling house, 74.

Gins mAins, 320

Guest, 193,

Kept, 76.

Ladies of limited means, 389,
Tawfully authorized, 301
Nephew, 228,

Owner's risk, 224,

Patent agent. 580,

Product of the forest, 2738
Residence, 67.

SReeuritios standing in my name. 327,
Kurvivor, 258,




