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CRIMINAL LAW CONSOLIDATION.

A good work was done last Session by the
Minister of Justice in placing on the Statute
Book of the Dominion a series of Acts assimi-
i lating and consolidating with valuable amend-
lents the whole body of the Criminal Law.
S.Omething was accomplished the previous Ses-
Blon, and something yet remains to be done in
Tespect to minor outlying enactments to make
8 perfect whole, but we can even now boast of
8 more complete consolidation than they have
'u England, and we refer to cap. 29 of 32 & 33

ic., «“ An Aect respecting procedure in Crimi-
Dal cases and other matters relating to Criminal
Paw”’ in proof of the assertion. All the lead-
"’g acts are founded on the Consolidated Cri-
m}n§1 Statutes passed in England as models,.
With' such alterations and modifications as
Were required to suit these enactments to the
Condition of Canada, and such as were neces-
Sary to suit the tribunals and mode of pro-
Cedure in courts of the several Provinces.

hese measures were all prepared after the
Most careful consideration by the Minister of
- Ustice and upon conference with leading
Jurists and public men from the several Pro-
'Nces, and were put into shape under the
v“'%tion of the Minister of Justice by that
°TY able lawyer and most experienced legal
¢ :ftslnan Mr. Wicksteed, the Law Clerk of
House of Commons, assisted by the
®Puty Minister of Justice. Other able

. ;xperienced men, on the Bench and at

,bar, are understood to have given their

Vice and assistance~ Indeed nothing was

undone by the Minister of Justice to

> e‘::e to the Dominion a valuable and com-
code of Criminal Law.

¥

The bills were introduced in the Session of
1868 and passed the House of Commons, but
owing to influences that ought not to have
prevailed with any man in a matter of science,
the bills were for the most part thrown over
till Jast Session. Although great disappoint-
ment was felt at the time, the postponement
had this good effect, that the bills were all
again gone over by the Minister of Justice
with the most searching care to discover any
error and test their correctness and complete-
ness in every particular. The bills thus pre-
pared, matured and perfected, finally became
law and came into force on the 1lst day of
January last.

As already observed, the standard for most
of them is the English Criminal Law Con-
solidation, and the value and importance of
this is obvious to every professional man,
and indeed must be so to any intelligent
person who takes the trouble to consider the
subject. Such a course opens to us at once
the whole of the English cases decided on
these Statutes, and the learned light they cast
upon the enactments will be of the greatest
possible value in assisting the numerous tri-
bunals throughout the Dominion in determin-
ing any question that may arise upon our own
enactments,

Weare led to make these remarks by seeing
the notices given by members for amendments
to the Criminal Law—Ilaws just come into
force, and we cannot but tnink that any at-
tempt to alter a code only just completed, and
before even a single assize has past or sittings
of the Court of Sessions taken place, untimely
and uncalled for. If any positive error has
been discovered let it be pointed out to the
Minister of Justice, and let him, as the respon-
sible Minister, amend it. But for independent
members who have not had the whole system
in view to be allowed to cut and hack at a bit
here and a bit there because they may deem,
or their constituents may deem some altera-
tion expedient or necessary, is not defensible
on any ground, and we trust it will not be
allowed. If for .no other reason the move is
premature, and if the door be once opened to
a “tinkering” legislature, the value of the
consolidation will soon be lost. We trust
that the House, in the public interest, Will
repress those adventurous members who en-
deavour to make up in courage what they lack
in knowledge, training and experience.
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STATISTICS.

We were, some time age, in common with
other Editors of newspapers and periodicals
jn Ontario, requested to call the attention of
our readers to the requirements of the Acts,
1868-"9, cap. 30, and 1869, cap. 22, respecting
the registration of Births, Marriages and
Deaths in Ontario. Probably, however, our
delay herein has not been prejudicial to the
caus.e so strongly advocated by the Registrar-
General for Ontario in his circular, as the class
of readers that we reach has sufficient intel-
ligence to be fully alive to the importance of
‘having a complete and accurate record of every
birth, marriage and death occurring through-
.out the Province. In fact lawyers and public
.officials, more than others, necessarily see
-from actual experience of every-day business,
the trouble and difficulty frequently arising
from the want of authentic information on
these subjects. In a variety of ways this
information is required, and can only be
obtained with much trouble and expense, and
.often without that certitude which alone
- makes it of value. Whilst urging the impor-
“tance of a faithful compliance with the provi-
. sions of the statutes for the numerous pur-
poses for which these statistics may be useful,
. it does not appear that the returns are to be
. looked upon as legal evidence, nor would it be
,proper that they should be at least without
. sufficient safeguards to prevent mistakes or
i frauds. At the same time, these returns will
. often be used for purposes where something
.less than legal evidence will suffice.

m—————

SIMPLE CONTRACTS & AFFAIRS
.OF EVERY DAY LIFE,

NOTES OF NEW DECISIONS AND LEADING
. CASES.

GUARANTEE.—The defendant gave to the plain-
tiff, a cattle desler, this guarantee: « 50}, 1,7
M., of, &o., will be answerable for 501, sterling
that W. Y., of, &ec., butcher, may buy of Mr. J-
H., of, &c.” It appeared from the circumstan-
ces under which the guarantee was given, that
the parties contemplated a confinuing supply of

. stock to W. Y. in his trade as a butcher, F.ld,
. s continuing guarantee to the extent of 50I.—
. Heffield v. Meadows, L. R. 4 C. P. 595.

The following: *In consideration of the Union
Bank agreeing to advance and advancing to R.
& Co. apy sum or sums of money they may
require during the next eighteen months, not

+ exceeding in the whole 1000/., we hereby jointly

and severally gnarantee the payment of any such
sum as may be owing to the bank at the expira-
tion of the said period of eighteen months;” is

a continuing guarantee,—ZLaurie v. Scholefield,
L.R.4C. P. 622,

CHEQUE.—If there are not effects in a bank
on which a cheque is drawn sufficient for its
payment when presented, and it is presented at
the time when the drawer has reason to expect
it will be, and he has no. ground to expect that it
will be paid, he is not entitled to notice of dis-
honor; although at the time of drawing it, but
before the agreed time of presentment, there were

sufficient effects.—Carew v. Duckworth, L. R.
4 Ex. 313,

——

F1xTuREs.—A lessee of rolling mills made an
equitable mortgage of the same, and afterwards
became bankrupt. On a case stated between the
mortgagees and the assignees, keld, (1) That
duplicate iron rods, which had been fitted to the
machine and used, were fixtures, and passed to
the mortgagees ; (2) so were straightening
plates embedded in the floor; (3) but rolls
which yet had not been fitted to the machine;

and (4) weighing machine, which were placed.

in bricked holes, the weighing plate being level
with the ground, but which were not fixed to

the brickwork, were not fixtures, and passed to ’

the assignees.—7In re Richards, L. R. 4 Ch. 630.
A steam-engine and boiler, annexed to the free-
hold for the more convenient use of them, and
not to improve the inheritance, and capable of
being removed without any appreciable damage
to the freehold, pass under a mortgage of the
freehold (Exch. Ch.)—Climie v. Wood, L. R. 4
Ex. 328; s.¢c. L. R. 8 Ex. 257; 8 Am. L. Rev.
271. ‘
R1TUALISTIO PRACTICES—CHURCH OF EXGLAND
—CoMMUNION S8ERVICE—*KNEELING.”—A clerk in
holy orders having been admonished not to kneel
during the prayer of consecration in the commu-
nion service, and it having been afterwards his
practice to bend one knee in sign of reverence at
certain parts of the in'ayer, in such a manner

that occasionally his knee momentarily touched -

the ground, though without any intention on hi#
part that it should touch the ground, and the
genuflexion being such that the congregation
could not distinguish whether his knee touched
the ground or not.

Held, that there was a disobedience of the
monition, there having been a literal non-com
pliance, or, if a literal compliance, such an evs~
sive compliance as must be treated as s nod’

compliance.-Yartin v. Mackonochie, 18 W. R. 217
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TRESPASS TO GOODS—EVIDENCE—MALICIOUSLY
IS8UING ATTACHMENT IN Division CourT—EvI-
DENCE TO SUPPORT CLAIM FOR RENT—EXCESSIVE
DAMAGES—LETTER—SECONDARY EVIDENCE.—The
DPlaintiff took his vessel to defendant's ship yard
at Oakville, to be repaired there by defendant,
in accordance with a previous arrangement. The
Ways were occupied when she arrived, and the
Plaintiff went away, having said that he did not
Wish her hauled up in his absence. Defendant
Bevertheless took her out, and it was proved that
8 day or two after he said he would keep her
on the ways against the plaintiff’s will; but the
Tepairs were proceeded with under the plaintiff’s
8upervision, and were paid for by him.

Held, that there was no evidence to sustain &
Count in trespass for seizing and detaining the
Vessel, and that upon this evidence, and the facts
More fully stated below, the plaintiff clearly could
Dot maintain detinue,

The defendant having sued out an attachment
from the Division Court, and seized under it cer-
tain materials employed in repairing the vessel
~Held, that such attachment could not be war-
Tanted by any intention on the plaintiff’s part to
Temove the property, the statute requiring an
Sltempt to remove (Con. Stat. U. C. ch. 19, seo.
199); and there being no evidence of such an
Mlempi:, or of any reasonable ground for sup-
Posing it to have been made, that the defendant
Was ligble for issuing the attachment without
Teasonable or probable cause.

The fourth count was for maliciously attaching
T $96, when the plaintiff owed defendant only
22, Held, a good count, without shewing, as
0 the case of & distress for rent, that the goodé
Were gold to satisfy more than the $22,
The defendant had claimed §74 for the rent of
'S ship-yard, which had been disallowed by the
. Vision Court. The evidence in support of the
“"n Wag, in substance, that after defendant had
Orked on the vessel some time, a difficulty arose
“;:i"een him and the plaintiff, in consequence of
lire;h he refused to go on, and the plaintiff de.
‘him to do nothing more. The vessel then
“l.&med in the yard for more than a month,
::“ the plaintiff got her ready to launch, the
“::dant having notified the plaintiff that he
o ay Pay i'n advanoe ; but there was no evidence
oy letfmg or agreement. Held, that on these
detey the jury were warranted in finding that the

dant had no reasonable ground for attaching
JOF the rent, :

u

exﬂ:’eid"mﬂhs bein-g in the opinion of the court,

Dh.in:' ve, o new trinl was ordered, unless the

N f would consent to reduce the verdict to
Sum specified.

A letter written by defendant to plaintiff before
issuing the attachment, saying that he was still
willing to settle amicably, but that if the plaintiff
refused to meet him in the same spirit he would
push the matter 10 the utmost.—Held, not prov-
able by secondary evidence, without a mnotice to
produce.—Hood v. Cronkite, 20 U. C. Q. B. 98.

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING
CASES. .

SuspENsroN BRIDGE—ASSESSMENT OF—DECI-
810G or C, C. JUDGE, HOW FAR CONCLUSIVE.—The
suspension bridge across the Nlagara Falls at
Clifton, with the stone towers, &o., supporting
it, i3 land and real property, within the Assess-
ment Act, 29 & 30 Vio. ch. 52, sec. 3.

The judge of the county court, on appeal from
the court of revision, by which the assessment
of such bridge as land at $150,000 was affirmed,
reduced the assessment to $1000, on the ground
that all except the land on which the towers
8t00d wag personal property: Held, that his
decision was final, though clearly erroneous, and
could not be questioned in an action; for he had
jurisdiction to reduce the assessment, and the
Wrong reason given could not make his judgment
lees binding. — The Niogara Falls Suspension
Bridge Company v. Gardner, 28 U. C. Q. B. 194.

ORIGINAL RoAD ALLOWANCE—ROAD USED IN
LIEU THEREOF—BY-LAW TO OPEN ALLOWANCE, 29-
80 Vio., om. 31, sEos. 834, 338.—The original
sllowance for road between two concessions had
never been opened across seven lots, thoughit had
been to the east and west of those lots, and for
more than sixty years had been enclosed with
those lots, another line of road hawing been for
the 8ame period travelled in lieu of it, and used
as the main highway. The township corpora-
tion passed a by-law to open the original road
sllowance, which the proprietor of one of these
lots moved to quash. It was sworn that the
travelled road had originally been given by the
proprietors of these lots in place of the original
allowance without compensation, and two patents
wer® put in, issued in 1803, which apparently
included such allowance; while on the part of
the corporation it was alleged that such road had
been opened by the then proprietors of these lots
for their own eonvenience merely; that it was too
DAITOW, on low grouad, and insufficiept for the
the public coovenience, for which the original
allowauce was riquired; and that the corpora-
tion, though frequently applied to, bad always
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refused to convey such allowance to the owpers
of the lots.

Held, that if the travelled road had been given
ju lieu of the original allowance as alleged, the
owners of the lots who had taken possession of
such allowance would have a title to it, yper
sec. 334, 338 of the Municipal Act, 29.8¢ Vie-
ch. 51; that there was evidence which would
well warrant a jury in finding that it had peen
8o grauted; and that the by-law should theregore
be quashed, leaving the question to be determiped
by action.

Wirsox, J., dissented, on the ground that tke
applicant was bound to make out a cleay case to
deprive the public of their right to the original
sllowances and that he had failed to do go.—
Burritt and the Corporation of the Tou‘”ﬂhip of
Marlborough, 29 U. C. Q. B. 119.

Invanp Revexve Aer—381 Vie. cr. 8, 8Ee, 130
—RigHT OF APPEAL TO Q. S.—Held, that po
appeal would lie to the Quarter Sessiong from
& summary conviction under the Inlanq Revenue
Act, 81 Vie. ch. 8, sec. 130, for Possessing giqyil-
ling apparatus without having made g Toturn
thereof : for that such conviction was for a erime,
and therefore not within Con. Stat. U, (. ch. 114.
—~—In re Lucas and McGlashan, 29 U, C, Q. B. g1.

—

ONTARIO REPORTS

QUEEN’S BENCH.

(Reported by C. RoBiNsox, Esq., Q.C., Reporter to the Coyrt.)

WRIGHT V. GARDEN AND Wirg,
Married women—Contract by—C. S. U. C.ch, 73,

Held, that a married woman having separate re;

a] 3
is not entitled by Consol. 8tat. U. C. ch. 3, to E;‘,’}{ﬁ;‘f{
debts for its improvement so as to make herselr hiable

individually, Adam Wilson, J. dissenting, or joi :
her husband. T » Ot Jolntly with

o] 0 .

i e Bt 0 vamn i v
S LIS o repeir B howvs, oLt PATTage cmploy
g;:z XII)OI‘ her husband would pay. ch nejther

Held, on demurrer, that the action would not lie,

(28 U. C.Q. B, gy
Declaration.—For that whereas the defengant

Elizabeth Sarah Garden was before and at the

time of the making of the agreement hereingfrer

mentioned, and still is the wife of the defendant

John Gegrge Garden, and was married pefore

the 4th of May, 1859, to the said defendapny J,

G. @., without any marriage contract OF settle-

ment. And whereas the defendant E, 8. @,

before the said 4th day of May, 1859, becamo
possessed to her separate use of certain peal
estate on which a house is now situate, being,

&ec. (describing the land), and which has not

been taken possession of by her said husbapd,

by bimself or his tenants. And whereag the de.
fendant E. 8, G., continued 80 possessed of said

Jot of Jand and premises up to and at the time ¢f

the making of the agreement hereinafter men-
tioned, and still is 8o possessed. And the de-
fendant E. 8. G. being so possessed of said
property to her own uge, and in the manage-
ment and enjoyment of her gajq property being
desirous of improving the house on said pre-
mises, applied to the plaintiff, being a carpenter,
to make such improvements, And thereupon,
in consideration that the plaintiff, at the request
of the defendant E. 8. G., would make certain
repairs and improvements upon and to the said
bouse so belonging to the said E. 8, G. as afore-
said, according to her directions, so as to enable
her, the E. 8. G., more fully to have ang enjoy
her said property, she, the mid E. § G., pro-
mised the plaintiff to Pay him the reasonable
value of the work 8o to be done by bim upon the
said house. And the plaintiff, relying upon the
said agreement, and in a reasonable time in that
behalf, did do and execute divers works, repairs,
and improvements, to and upon said house. in
all respects in accordance with the directions of
the said E. 8. G., which said works, repairs, *
and improvements, were reasonably worth a
larger sum, to wit the sum of §1000; aud all
conditions were fulfilled, and all things bappened
and were done, and all times elapsed necessary
to entitle the plaintiff to maintain this action,
yet the defendants J. G. G. and E, S. G. have
not, nor has either of them paid the plaintiff the
value of the said works, or any part thereof,
but the same and every part thereof remains
due and unpaid.

Demurrer, on the grounds, 1. That the said
defendant being & married woman at the time of
making the said contract, as appears by the said
declaration, could not by reason of her coverture
legally make & contract such as in the declara-
tion is alleged. 2. That it is not shewn what
work was done, or the nature of the work dune
by the plaintiff for the defendants.

The case was argued during Hilary term last.

Bell, Q. C. (of Toronto), for the demurrer,
cited Royal Canadian Bank v. Mitchell, 14 Grant,
418; Emrick et uz. v. Sullivan, 26 U. C. Q. B.
105; Kraemer v. Gless, 10 U. C. C. P. 470;
Chamberlain v. McDonald, 14 Grant, 447,

Harrison, Q C., contra, cited Johnson v. Galla-
gher, 4 L. T. Rep. N. 8. 72, 7 Jur. N, 8. 278,
380 L. J. Chy. 298; Hall v. Waterhouse, 12 1.
T. Rep. N. 8. 297, 11 Jur. N. S. 861,

RicaARDS, C. J.—The question arising in this
case is whether a married woman baving sepa-
rate real property which, under the Consol. Stat.
U. C. ch. 78, she is entitled to have, hold and
enjoy, *free from the debts and obligations of
her husband, and from’ his control or disposition
without her consent, in as full and ample a
manner a8 if she continued sole and usmarried,”
can contract, either expressly or by implication
of law, a debt for the improvement of that pro-
perty, without the consent of her husband, go as
to make them jointly liable in an action for the
debt s0 contracted, or to make her individually
liable to be sued at law for the debt so contracte 1
after marriage, though such improvements may
enable her to enjoy such property in a more full
and smple manner than she could have done had
they not been mude.. .

No express authority is given under the statute
toa married woman to contract debts after mar.
riage, and it seems conceded from the differeng
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provisions of the act, taken together, and of the
Consol. Stat. U. C. ch. 85, that she cannot con-
vey her land except by a deed executed jointly
with her husband, and acknowledged in aceord-
ance with the terms of the last-mentioned act.

The statute 22 Viec. ch. 34, sec. 14, as origi-
nally framed, might imply & power to contract
debts on the part of & wife after marriage, for
which she would be liable, in the event of no
ante-nuptial settlement, to the extent and value
of her separate property, in the same manner as
if she were sole and unmarried. But by the
Consolidated Act, ch. 73, sec. 14, the word
““ hereafter ”’ is omitted after the word contract
and before the word made, so that the section
now reads, ¢ Every married woman having sepa-
rate property, whether real or personal, not set-
tled by any ante-nuptial contract, shall be liable
Upon any separate contract made or debt in-
curred by her before marriage (such marriage
being since the 4th May, 1859), or after this act
takes effect, to the extent and value of such
Separate property, in the same manner as if she
Were sole and unmarried.”

The object of this section as it now stands,
taken in counection with sec. 18, seems to be to
make the property of the wife liable for debts
contracted by her before marriage, and to relieve
the husband from the common law liability which
be would incur by the marriage to pay his wife’s
debts; and sec. 15, makes him liable for her
Aebts before marriage to the extent or value
only of the interest he may take in her separate
Property on a contract or settlement of marriage.

Bec. 18, refers to proceedings at law or in
®quity by or against a married woman upon
8ny contract made or debt incurred by her be-
fore marriage, and enacts that her husband shall

e made a party if residing within the province,
but if absent therefrom, the action or proceeding
lnay go on for or against her alone; and in the
declaration, bill, or statement of the cause of
8ction, it shall be alleged that such cause of
Action accrued before marriage, and also that
Such married woman has separate estate; and
the judgment or decree therein, if against such
Warried woman, shall be to recover of her sepa-
Tate estate only. The remainder of the section
Tefers to the effect of the husband pleading a
alse pleg,

. Surely, if the legislature contemplated an ac-

lon or proceeding against the married woman
o0 any contract made or debt incurred by her
After marriage, provision would have been made

Or it. The absence of such provision seems a
Strong argument in favor of the view that no
Such liability could arise. The third section
Makes the separate property pecuniarily liable
:;lﬂgn execution against her husband for her

The cases decided under the statute seem to
1e to dispose of the question raised under this

emurrer,
wab Kraemer v. Gless, 10 U. C. C. P. 470, it
. 88 held that the statute did not enable & feme
e;t;ert to bind herself as a feme covert to a greater

hee::t than she could do before the passing of
e!;I‘he 13th section of the act declares, that any

ate which the husband may by virtue of his
Marriage be entitled to in the real property of his
Wife, ghall not during her life be subject to the

debts of the husband. This the court, in Emrick
et ur. v, Sullivan, 25 U. C. Q B. 105, seemed
to think implied that the estate which the hus-
band had by the marriage in his wife’s realty
was, being jointly seised with her during the
coverture in her right in her real estate, and then
he Would be a necessary party to the conveyance
of such an estate, and at common law he alone
could lease for a term. If the husband has an
interest in the wife’s real property by virtue of
the marriage, I do not see how she can by her
own individual act, without his consent, affect
that interest so as to render that property liable
to be gold under an execution at law, which
would be the effect if this action can be main-
tained.

Scouler v. Scouler, 19 U. C. Q. B. 106, decides
that under the statute a married woman cannot
sue alone to recover possession of real estate ac-
quired by her before the coverture, when she
married since 1859.

The very able judgment of Vice-Chancellor
Spragge in Royal Canadian Bank v. Mitchell, 14
Grant, 412, takes up the doctrine of equity asto
the Beparate estate of a married woman being
lisble for her debts, and shews how it is acted
on In England and under the general rule in
equity which prevails. He sums that branch of
hi8 &rgument up as follows: ¢ The principle of
the decisions is, that 8 married woman entering
into & contract, having separate estate, and hav-
ing 88 incident to it a right to dispose of it, and
beig not personally liable upon her contract, is
presumed to contract with reference to her sepa-
rate estate, and to intend to charge it. But such
présumption cannot arise where she cannot
charge her real estate; where, even if she had
don® 8o in express terms, it would have been
unavailing, It would infringe the maxim that a
person canuot do indirectly that which he cannot
do directty »

The learned Viee-Chancellor further observes,
#The general scope and temor of the act is to
protect and free from liability the property, real
and personal, of marriegd women; not to subject
itto fresh liabilities,‘except in the case of her
torts and of her debts and contracts before mar-
riage. The change made in the 14th section ap-
plies With peculiar force to the case before me.
It 18 &n unmistakeable manifestation of intention
that the separate estate of married women shall
be liable only upon debts incurred or contracts
made before marriage.”

In Chamberlain v. McDonald, in the same vol-
ume of the Upper Canada Chancery Reports, at
page 448, the learned Chancellor of Upper Can-
ads declared that he agreed with the judgment
of Vice-Chancellor Spragge in the view he took
of the Married Women’s Act in Royal Canadian
Bank v. Mitchell. Vice-Chancellor Mowat sug-
gested that as to personal property, the wife
might have s power of disposing of it indepen-
dent of her husband, but as to real estate he
thought there was more reason for denying it.

The case of Hall v. Waterhouse, before Vice-
Chancellor Stuart, 24th April, 1865, reported in
12 L. T. Rep.. N. 8., 297, and Taylor v. Meads,
before Lord Chancellor Westbury, 11th February,
1865, reported in the same volume at p. 6, with
the exhaustive judgment of Lord J ustice Turner,
on the 15th March, 1861, in the case of Jokn-
son V. Gallagher, reported in 4 L. T. Rep. 75,
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shew what the rule of the Court of Equity ig as
to charging the separate property of a marrjed
woman with the paymeut of her debts, whey it
is beld free from the control of her husband, In
all these cases it is express}x declared that the
married woman, whether living separate from
her husband or not, is not personally ligbls on
the contract, and that only her estate is ligple
for her debts. See also the observations of Mr.
Justice Gwynve in Balsam et uz. v. Robinson,
19 U. C. C. P. 269.

I think the decided cases under our owp gyn-
tute are binding on this court, and I shoulg feel
bound to follow them until reversed, evep if [
doubted their correctness on the point now under
discussion, which I do not.

I think there must be judgment for the defen-
dants on the demurrer.

MorrIsoN, J., concurred.
(70 be continued.)

REecina v. WicHTMAN,
Forcible entry— Restitution.

The defendant having been convicted at the quarter ges-
sions on an indictment for forcn}xle entry! wag ﬂned’ but
that court refused to ordera writ o( resmtutxon, and the
case was removed here by certiorari.

Held, that it was in the discretion of this court either to
grant or refuse the writ ; and under the circumstgp oes,
the verdict being against the charge of the learneq chair-
man, and the prosecutor’s case not one to be favoreq, it
was refused. [20U.C. Q. B, 2]

O'Brien obtained a rule during last Mjgp,el-
mas Term, calling on thg dgfendant 10 ghew
cause why an order of restitution shoulq not be
issued to restore one Fields to the Possession of
lot 17 in the first concession on the River Thames,
in the township of Harwich, in the county of
Kent, upon which the defendant illegally entered
aund forcibly detained Fields from the POssesgion
thereof. The rule was drawn up on reading {he
certiorari issued herein and directed to the chair-
man and justices of the court of general qugpger
gessions of Kent, and the return thereto’ &o.

It appeared from the schedule retarneq with
the certiorari that the defendant had been ingic-
ted at the court of Oyer®and Terminer for the
county of Kent, in April, 1867, for 5 forgible
entry, &c., upon the premises in question, which
indictment (a true bill being found) wag trans-
mitted to the quarter sessions to be tried ; that
the same was tried in December, 1857, anq tbe
defendant found guilty, and fined in the gum
of $50.

The prosecutor, Fields,
the indictment, was sworn as a Witnegg before
the grand jury, but not called on the tyial.
Several witnesses werre examined on the part of
the prosecution, and at the close of the cage for
the Crown the defendant’s counse) Submitted
there was no evidence to connect the defengdant
with the charge. The learned chairmap of the
qusrter sessions having expressed himself in
favor of the defendant, no evidence Was addyced
on the defence, and he told the jury thay the
evidence was not sufficient to convict, ang Tecom-
mended them to acquit. The jury, hOWever,
found the defendant guilty, and the court jm.
posed a fine of $50 The counsel for the proge.
cution then applied for a writ of Testitation,
which the learned chnirm.rm deplined to grant,
sayiog that the applicativn might be made to

& court.

whose name wag on

A copy of the notes of the evidence taken on
the trial was returned with the certiorari, and
from it it appeared that the taking possession of
the premises, or rather the house, was in fact
done by others and not by the defendant. What
the evidence shewed was, that the defendant was
at the place shortly after the occurrence, and
afterwards got possession of the same, Taking
all the testimony, the probability seemed to be
that the jury were of opinion that the defendant,
who was interested in obtaining possession, pro-
cured the other parties to do what they did.

From the affidavit of the defendant filed on
shewing cause, it appeared that Fields, the pro-
secutor herein, brought a suit against the defen-
dant to recover possession of the premises, which
was tried in 1866 : that he fuiled in the action,
and judgment was given in favor of the defen-
dant ; (See the case reported, 17 U. C. C. P.15):
that Fields commenced another action of eject-
ment, which action had been stayed until security
for costs should be given by him. The defendant
also swore that he
faith, and at its full value : that he bad been in
continual possession since 1856, except for the
few weeks that Fields had possession of the
house, and which possession he swore that Fields
procured by collusion with his, defendant’s ten-
ant; and he also stated that the parties through
whom he claimed had undoubted Possession since
1841.

Hector Cameron, during this derm, shewed
cause, citing Regina v. Harland, 8 A, & E. 826;
Rex v. Jackson, Dra. Rep. 563 ; Regina v. Connor,
2 P. R. 189, Fields v. Livingston and Wightman;
17 C. P. 15, 27; Russ. C. & M, Vol. I p. 431}
Woolrych Crim, L. 1125-6,

O’ Brien, contra,
ch. 27, sec. 31; 4 py. Com. 148 ; Kex. Williams,
4 M. & R. 471; Sir Godfrey Kneller's case, 1
Salk. 161; Bae. Ab., vol. LI, p. 716,

Moreison, J., delivered the Jjudgmeunt of the
court. !

Upon an examination of the circumstances
conuected with this case, it is quite evident that
the prosecutor and the defendant claim title to
the property in question, the defendant and
those through whom he claims baving had pos.
session of the premises for more than twenty
years, with the exception of the few weeks that
the prosecutor by some means obtained posses-
sion for him, and those parties were expelled,
as it is alleged, by the defendant, The jury,
contrary to the recommendation of the learned
chairman, have found the defendant guilty,
What title in fact the prosecutor has, or pretends
to have, does not appear, but it seems he obtained
possession of the premises through a tenant of
the defendant, probably with a view of driving
the defendant to an action of cjectment to recover
possession, or to try the title; he, the prosecutor,
having already failed in an action of ejectment
brought by him against the defendant to recover
the premises; and, as it is sworn, he has another
suit pending for the like purpose, but which is
stayed until security for costs is given to the de-
fendant.

Covsidering all these circumstances. we are not
disposed to assist the prosecutor. The court be-
low punished the defendant by g fine of $50 for
the offence agninst the public peace, and it was

purchased the land in good -

cited Hawk, P. C. Book 1L,
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for that court to say whether a writ of restitution
should go, and they declined so to order.

It was contended for the private prosecutor
that this court is now bound to order the issue of
& writ of restitution. No authority was cited
Shewing clearly thatsuch is the law. Rez v.
Williams, 9 B. & C. 565, also reported in 4 M.
& R. 471, was relied on as an authority. What
Bayley, J, says is, * When it is considered that
& certiorars only substitutes this court for the
Court below, whatever ought to have been done
there, had the case remained there, it must be
the duty of the court here to do when the case
18 remoaed.” The point was not strongly pressed
In that case, nor did the decision directly involve
the question whether the court was bound to
order the writ. '

In the case in our own court, Rez v. Jackson
€t al., Dra. Rep. 53, a case in some of its cir-
Cumstances analogous to this, and also removed
Y certeiorari, the court declined fo grant the
order for restitution.

We do not think that thisis a case in which we
should interfere, and the rule is therefore dis-
charged without costs.

Rule discharged.

COMMON LAW CHAMBERS.

(Reported by HexrY O'Briey, Esq., Barrister-at-Law. /

THE QuerNy v. Murpoca McLeop

C'hange of wenue in criminal cases —32, 33 Vic., cap. 29
sec. 11.

Held, that 32, 33 Vic., cap. 29, sec. 11, does not authorize
any order for the change of the place of trial of a pri-
Soner, in any case where such change would not have

een granted under the former practice, the statute only
affecting procedure.
[Chambers, Jan. 5, 1870.]

The prisoner in this case was under recogni-
Zance to appear at the next Agsizes, at Kingston,
n the county of Frontenac, to answer a charge
of manslaughter.

W. Mortimer Clark, on behalf of the prisoner,
3pplied under the provisions of 82, 33 Vic., cap.
<9, gec. 11, entitled “*An Act respecting procedure
‘n_criminnl cases, and other matters relating to
¢riminal law,” for an order to change the venue

Tom the county of Frontenac, to the county of
ork, upon an affidavit in which the prisoner
Stated that he was informed and believed that all

® witnesses intended to be examined on behalf
of Hor Majesty at his trial, resided at the City
of Toronto: that any witnesses to be examined
On his own behalf at his trial, resided at or near

@ City of Toronto, and that he was unable to
PAy the expense of the attendance of witnesses
0 hig behalf, and the counsel he desired to re-

&0 at big trial, if it should take place at the
1ty of Kingston.

Leith, shewed cause for the Attorney-General.
of t would be a bad precedent to allow a change

. Yenue on the grounds disclosed. The Act
slVes 0o jurisdiction to & judge to change the

¢Due on these facts and the mere poverty of the
Prisoner is no sufficient reason. .

@ statute is not intended to give any new
si"’uK{d for changing the venue, but merely to
of ' Plify procedure, and to prevent the necessity

Proceeding under the old and inconvenieat

Tactice of removing the case into the Queen’s

Beuch by certiorari, and then moving to change
the venue. The affidavit at all events is insuffici-
ent, ag it does not shew the particulars as to wit-
nesses, §c., required by the practice on applica-
tions to change the venue.

Clark, contra.

It is a mere matter of discretion with the
judge, and owing to the poverty of the prisoner
*¢1t 13 expedient to the ends of justice” that the
place of trial shou'd be changed.

GA}-T. J.—8ection 11, is as follows: ““When-
ever 1t appears to the satisfaction of the court or
judge hereinafter mentioned, that it is expedient
to the ends of justice, that the trial of any person
charged with felony or misdemeanor should be
held 10 8ome district, connty, or place, other than
that in which the offence is supposed to have
beet committed,. or would otherwise be triable,
the court at which such person is, or is liable
to beindicted, may at any teem or sitting thereof,
and any judge who might bold or sit in such
court, may at any other time order, eitber before
or after the presentation of a bill of indictment,
thot the trial shall be proceded with in some other
district, county, or place within the same Pro-
vince, to be named by the court or judge in such
order; bug guch order shall be made upon such
conditions g3 to the paymeunt of any additional
expense thereof caused to the accused, as the
court or judge may think proper to prescribe.”
Io the affidavit there is no allegation that the
accused is apprehensive that a fair trial cannot
be had in the county of Frontenac, as was the
0838 1n The King v. Holdew, 5 B. & Ad. 347, and
The Queeny. Palmer,5 El. & Bl. 36 In the former
08¢ the application was refused, but it was
granted in the latter on the consent of the Attor-
ney-General.

It appears to me that the contention of Mr.
Leith in this case is the correct view of the in-
tentlon of the Legislature, namely, to substitute
proceedings like the present for the old practice
of removing the cass by certorari into the Queen’s
Bench, and theo moving to change the venue, and
that an order such as prayed for, should be made,
on'y in cases when unler the former practice, &
change of venue would have been granted; in
other words, + when it is expedient for the ends
of justice that the trial should be held in some
other place than that in which the offence is sup-
posed to have been committed.” Itis quite clear
tbat no guch change would have been made in
thi8 case, and therefore the present summons
shOU]q be discharged. There is no saying to
what inconvenience the granting of applications -
like the present might not lead. .

Summons discharged.

Curious Texvre.—Blechesdon, County of Ox- -
ford.—Anno. 1339, 13th and 14th Edward IIL.
AD Inquisition was taken on the death of Joan,.
widow of Thomas de Musgrave, of Blechesdon,
wherein it appears that the said Joan held the -
molety of one messuage and one carrucate (oar-
cucate of land, as much as a plow can plow in a
year) of land in Blechesdon. of the King. by the -
service of carrying ono shield brawn. price two
pence, to the King, whenever he should hunt in
the park at Cornbury, and do the same as often.
as the King should so huot, daring his stay at.
his manor of Wo lestoke.—Oxford Journal.
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_”UNITED STATES REPORTS,

SUPREME JUDICIAL COURT OF MAINE,

Geo. W. PrExtiss v. ELisHa W. Smaw gyp AL
(Continued from page 31.)

All agree that these faqts cannot be g legal
justification, and be used in b{u' of the agtion.
The plaintiff is undoubted.ly entitled to a verdict,
with damages. It is said these facts may be
used to mitigate the dnmu.ges, But what dam-
ages? If the assault was illegal and unjustified,
why 1s not the plaintiff, in such case, entitleq to
the benefit of the general rule, before Stated—
that a party guilty of an illegal trespasg on
another’s person or property, muost Pay all the
damages to such persoun or property, direetly
and actually resulting from the illega] act?
Admit -that the defendant was Provoked, jp-
sulted, irritated, and justly indignant gt the gets
ov lnuguage of the plaintiff  If those Provoca-
tions did not reach the point of a legal Justifica-
tion of the assault, then, so far as the Question
arises for which party the verdict shall be given,
they are immaterial, and out of the ¢age, The
assault was wholly legal or wholly illegal, There
can be no such thing as npportion_lpg the guilt ;
making the act half legal aud half lllegal, "1, ig
not one of the class of cases where the suffering
party contributed to the injury, '?_md_thereby lost
his right of action. The contribution, to work
that effect, must be co-operation in the doing of
the act itself, which is complained of,—;, e, the
assault and battery; or whatever the alleged
specific act may be.

If then the act is confessedly an illega] one,
and unjustified in law, why must not the defepd-
ant answer for and pay the actual d“mnges to
the persou? On what principle of law cap pe
be exonerated?

In the case before us the presiding judgs 40k
this view. He made a distinztion which has not
often been attended to, between a recovery for
the uctual per-unal dawage and loss of timng gpd
other direct injuries, and a recovery for gther
dimages based on injury to the feelings indie-
nity, insults, and the like, and also on the claim
for punitive damages.

Is there not such a distinction in 1aw and ¢om.
mon seus¢?  Take the simple case
ing of two menina publio street.
the other with opprobrious ang iusultiug]angunge
culling him a thief or a liar, The other, nt (o
moment, naturally excited to almost Uncontrg]l-
able anger, strikes a blow which breaks the arm
of his antagonist.  The law 84ys the wor(y Were
no legal justification for the blow. |t WS thepe-
fore u trespass and a wrong. What damagos
shall be awarded?  Cau they be wWore oy jesa
according to the provocation on one side gp \~h~e,
natural unger on the other? There iy the bro-
kew arm, neither move nor less, with the pyin
aud suffering and expense of cure, and the'|gug
of time. all which are open and Appreciable, g5,
are tire divect and immedinte consequences of (}0
legal wicng.  If the law holds, as it does, sternly
and unwaveringly. that the words are no exeyge
or justification, why should it “keep the word
of promise to the ear but break it ¢o the hope,”
by allowing a jury to evade the law,
forwm keeping 1t by a verdiet for

of the meet-
Oue addregges

Whilst in | A
Bowinal dam. | mate what shou!d be awarded by way of punish-

ages, which is in effect one in favor of the de-
fendant? Why not 8y rather that the provoca-
tion might be shown ju defence of the action,
and that if the plaintiff morally deserved to
suffer the injury by reason of hiy language, that
should be a legal excuse? It seems to be a
legalanomaly to say,—true, it i3 an undefended,
naked trespass and wrong, but no real damages
or recompense shall be given. ¢ ig giving the
benefit of a justification to what the law expressly
says is no justification. The restriction of the
rule to the provocation given at the time of the
assault, does not obviate the objection that it is
against a well-settied Principle which gives real
and substantial redress for every unjustified
trespass.  Where the trespass or injury is upon
personal or real property it would be a novelty
to hear a claim for reduction of the actual injury
based on the ground of provocation by words.
If, instead of the owner’s arm, the assailant had
broken his h¥rse’s leg, in the case before stated,
must not the defendant be held to pay the full
value of the horse thus rendered useless ? Orin
case of trespass on land, can the actual damage
be mitigated by showing that it was provoked by
uofriendly or unneighborly words? Or in case
of & damage at sea, could au intentional and un-
necessary collision be mitigated, so far as the
actual injury was in question, by proving that
the navigator was insulted and itritated by taunt-
ing and exciting language from the deck of the
injured vessel ?

But there is no doubt that the law has sanec-
tioned, by a long series of decisions, the admis-
sion of evidence tending to show on one side .
aggravation, and on the other, mitigation of the
damages claimed. Verdicts for heavy damages
have been sustained where the actual injury to
the person was very slight or merely construg-
tive, and other verdicts for merely nominal dam-
ages have been confirmed where the actual jn-
Juries were shown to have been serious. In the
first class of such cases the plaintiff has not been
restricted to proof of the injury to the person,
but has been allowed to show the circumstances
attending the act, and to have damages for the
insult, indigoity, iojury to his feelings, and for
the wanton malice and unprovoked malignity of
the deed. And it is now settled, certainly in this
state, that he may be allowed, in addition, ex-
emplary damages in the: way of punishment op
waruing to the transgressor and others.

Now this opens a wide field for uncertain or
speculative damages for matters not tangible or
susceptible of accurate estimation, but baged
upon principles and considerations different from
those which determine the actual injuries as be-
fore described. These are such as lie patent,
and require only a ealeulation of time lost, pain
suffered, or the value of permanently irjured
limb, or the like. But when the injnry to the
feelings, the insult, the mortification, the wounded
pride, or, to sum up all in one word, the indignity,
are pressed as grounds for pecuniary indemnit_v,
superadded to the claim for punitive and exem-
plary damages, tbex evidentiy and necessarily
require a consideration of all the factg in any
way clearly and fairly connecteq with the tres-
pass, and bearing upon the motives, provoeations,
acd conduct of both parties in the controversy,
which has culminated in an assanlt by one upon
the other. How otherwise can a jury fairly esti-
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Ment, or as a reasonable satisfaction for injured
feelings ? These damages, as our law now stands,
are made up of injuries partly private and partly
Public in their nature. If evidence of this nature,
admitted to enhance the actual damages to the
berson, may be given, why should not the same

ind of evidence be given by way of mitigation
of damages claimed on such grounds?

If the plaintiff restricts himself distinctly to
the single claim for the actual damages to his
Person, and the direct, tangible results there-
from, and expressly waives all claim beyond, it
Would seem that the defendant should be limited
to matters strictly in defence or justification of
bis gct, as in other cases of trespass. But if, as
In this case, he claims beyond this, for injured
feelings and for punishment, the question arises
(which is the main question made by the. plain-
tiff), what is the limit of the evidence which
May be admitted in mitigation or extenuation ?
+t is not denied that some evidence of this nature
I8 admissible. The precise question is whether
1t is to be confined to what transpired at the time
of, or in immediate connection with the act. If
a party claims damugks not merely for the naked
8ssault, but for his wounded feelings, and seeks
to juflame them by showing that he had been
DPublicly insulted by opprobrious language used
With the evident intent to degrade him in the
eyes of his fellow-citizens, may not the defend-

" ant be allowed to show that the complainant had

’lfmself been guilty of using like words, or by
his conduct and by insults and provocations had
Teally been the cause of the assault? The plain-
U muy have been passive and silent at the mo-
Ment of the assault, whilst the defendant was
Violent and denunciatory, and, if no facts can be
Saown beyond those transpiring at that meeting,

¢ plaintif would present a case, apparently
Calling for exemplary damages, whilst, if the

" Whole truth was brought out, the defendant

Would appear the least in fault, so far as regards
Provocation,
R And so, if the plaintiff claims for damages of
18 nature, for an assault, not by a personal
Bemy, but by those whose indignation had been
8roused in matters of a general and public nature,
Day not all damages, beyond those actually suf-
€red in his person, be modified or affected by
vidence of his acts or declarations, calculated
8(1‘1 Arouse a just indignation and disgust? Why
o ould the man who has intentionally and grossly
'}ltru_ ed decency, or aroused indignation by his
lolation of common humanity, be allowed to
ecover for his injured feelings, and the public
regl‘ndation to which he has been eubjected ? Or
“l“‘her, why should not a jury be allowed to know
the facts, directly connected with the act,
th ough not transpiring atthe moment, and from
aem determine, whether any, and if any, what
in.m“ges should be allowed beyond the actual
g“‘”y to the person or property ? If facts be-
!h:dl the nct are to be allowed to aggravate, why
p a:l d not like facts be allowed to mitigate this
s&S of dam.sges? Where, for instance, a man
of ‘been guilty of frequent, indecent exposures
13 person in public streets, accompanied by
guage and gross insults to females,
of persisted in such a course, until a body
him 18 townsmen, indignant and outraged, seized
wa and ipflicted pul}ishment, aod carried him
Poy a!_ld confined him for a day, or other like
Ceedings ; and for this assault and battery

8nd hag

o

and imprisonment an action is brought and a
claim set up for recompense for injured feelings,
indignity and for punitive damages. At the
trial, he proves these acts,—rough handling, and
degrading treatment, and personal imprisonment,
and makes out a case of apparently inexcusable
interference with his liberty and his person, and
his 8ense of self-respect. The defendants can-
not show that he did or said anything at the time
of the arrest. But are they to be precluded from
shoWing anything in mitigation of such a claim ?
The law is fully vindicated when it gives such a
man his full, actual damages. When he asks for
more, he opens a new ground for his opponent,
who may well say,—you have no fair claim for
damages on this ground, for your own conduct
and language aroused the indignation which led
to the acts complained of.

There i an instinct, or, if not quite that, a
dictate of common sense, which it is neither wise,
or bardly possible for the law to disregard,—that
a man should not have pecuniary recompense for
injared feelings or public degradation, when he
has himself outraged the feelings of another, or
so conducted as Justly to excite public odium by
open Contempt of the decencies of life. The old
legal Tequirement, that he that asks for redress
«must come into court with clean hands,” at
oncé occurg to us. The law will protect the
band from actual violence upon it, although it
may Sadly need ablution, but beyond this will
reqUITe ‘g ghow of hands’ before it will ad-
judge damages for an alleged defilement.

The ruling of the judge, in this case, was per-
emptory and unqualified, that the evidence made
out DO legal defence, and that the verdict must
be for the plaintiff ““to the full extent of the
damAages sugtained by the injuries to the plain-
tiff’s Person, and for detention.”

If, after this ruling, the defendant had con-
gented to a default, and the case had come be-
fore & Judge to determine the damages, and the
sare claim for cumulative and exemplary dam-
ages had been made and pressed, would any
judge have exoluded, in the hearing before him,
the evidence offered in this case? If he had,
how ¢ould he determine the degrees of aggrava-
tion OT extenuation, or come to any satisfactory
conclusion on the matter of damages? As before
said, the jury in this case were in the same con-
dition, after the ruling, as a judge would have
been after default,

Wl}en Wwe consider the nature and the grounds
of this claim for exemplary or punitive damages,
it is difficult to see why the evidence of provoca-
tion OT mitigation, if allowed at all, should be
restricted to the time of the overt act. What
happened then may, and generally would, give a
very Partial and insufficient view of all the cir-
cumstatces which in truth belong to the matter
in question, and serve to aggravate or diminish
the 1njury to the feelings, or the malice of the
act.  Every one sees this at a glance. v

We think it will be found, on a careful ex-
amination of the cases, that where this rule,
limiting the evidence to what transpired at the
moment, hag been enforced, the claim was to
diminish the damages for the actual corpereal
injury and loss of time, and no distinction was
meade between those and exemplary damages,
The reasoning to be found in this cluss.o.f cases
is very similar to that found in the decisions a
common law, where the degree of guilt is les

’
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sened, and a different and distinct offence, of a

less degree, is found by reason of proof of sudden

and provoked anger; as where a bomicide ig yo-
duced from murder to manslaughtcr, But, in
such trials, these matters of Provocation gnd
sudden anger are introduced, not to Ditigate &
crime found or admitted, but are strictly matiers
in defence, and modify or give charactey to the
act, in determining what crime has bRen in fact
committed, and are used fer that purpoese, In
such case it becomes important to know Wwhether
the act was the result of sudden Passion, or
whether there had been time for the Passions to
cool. But in a civil action for trespass the }ia-
bility of the party for actual damages doeg pot
depend upon the intent or state of mingd of the
trespasser. He may be liable, if his act Was ub-
lawful, although he did not intend to injure any
one, and had no anger or ill-will towards the
party whose person or property was affected by
his illegal act. It is not the motive, or the feel-
ings under which the legal WIODg i8 compiyted,
which determines the character of the got or
the amount of the actual damages resnltiug f,rom
it. It cannot be excused, if legally Unjustified,
by proof of sudden passion, or the absence of
malice or wrong intent.

The analogy, if any, between civil 8ctiong gnd
criminal prosecutions, is to be found ip the de-
termination of the extent of punishmeng i, tphe
one, and the amount of exemplary or Cumylgtive
damages in the other. Although in the trial of
criminal cases the evidence may be limiteq 1o the
time of the occurrence, yet every judge iq aware
that, in fixing upon the ‘sentence to be awarded,
he does not hesitate to hear evidence ¢ state-
ments as to facts and acls and declarations made
or done anterior to such time—in order to agcer-
tain, as well as he can, the mitigating op aogra-
vating circumstances connected with the oﬁiﬁce.

8o, in determining the amount of d&mages ina

civil suit, beyond the tangible, ag before ex-

plained—when there is no question g5 4, the
fact that a trespass has been committed, g 1imita-
tion of the examination into what trangpired at
the moment would seem to fall far short of what
reason and common sense would Prescribe, 1t
seems hardly just to require any tribung] t(; act
and determine such questions, and ty o ord
damages in the nature of punishment, and with-
hold from it alf knowledge of the facts which
may fairly be said to give the mora] character
of the act, and the actual guilt of the respondent.
We are aware that great care must by ¢4yen
to confine the examination to such Wattery g are
clearly and directly connected With the acts, of
give color or character to it. Mere evidence of
general bad character,—or unpopularity or of
acts or declarations of ancient date, or 1ot olearly
and really part and parcel of the matter iy ques-
tion, must be excluded. . But time ig not og the
* essence of the principle, but fairly estaplished
direct connection, as cause or effect t is im-
possible to accurately define the limits, 80 as to
reach every case. But there can be ng greater
difficulty in the application of thig than of many
otber rules of law,

In the case at bar, the evidence Was limited to
the transactions of the day on which th;n ;;:gun
was committed, and very evi ently wag of matters
connected directly with the acts done, If it had
been excluded, after the evidence on the part of
the plaintiff had been heard, how could the jury

N

“cations of the complaining party.

have properly or understandingly determined
what punitive damages should be given in vindi-
cation of outraged law, or for the indignity and
injury to the feelings? They had a right to
know, and the defendants hag g right to place
before them the true relations of the parties,
and to show how far the act was wanton, mali-
cious, vindictive, or unprovoked, or how far ex-
tenuated by the conduct, declarations, or provo-

Ou the whole, after a full consideration of the
case, and the cases, we think that the rulings of
the judge were not erroneous, byt give the rules
on this subject which are practical, and in ac-
cordance with common sense and the general
principles of the law. Ezeeptionsloverruled.

CurriNg, DICKERSON, Barrows, and TAPLEY,
JJ., concurred. '

——

(Note by Editors American Law Register.)

This is one of that class of cases, where there
existed at the time it occurred, and even at the
present time, to some extent,-there exists, s
degree of unfairness, in Jjudgment and opinion,
which renders it extremely difficult to say any-
thing which will be kindly received, or candidly
weighed, But we feel compelled to say, that the
facts of this case, Placed beside the verdict of
$6.46, certainly do indicate'a substantial failure
of the suit, if not of justice. The jury must
have treated the evidence given in mitigation of
damages, as a substantial Justification of the as-
sault, battery, and false imprisonment, with all
its incidents of humiliation and outrage.

mind of the court and jury, that the plaintiff was
more in fault than the defendants—in short, that
the conduet of the plaintiff was reprehensible, and
that of the defendants excusable—and that, there-
fore, it was proper for the court to place its stigma
upon the action. This is not said, indeed, in so
many words, but it is fairly implied.

This is a result to which courts of Justice
should never come, except in the most unques-
tionable cases, where there is no pretence of
enything more than a nominal breach of the law,
and where the action is therefore clearly vexa-
tious. And it is especially anbecoming for courts
to fall into this view, out of respect for, or sym-
pathy with, or dread of, an intensified partisan
public opinion. It is the duty and the business
of courts, to hold the scales of justice evenly and
firmly between the most embittered partisans of
contending factions in the state, when such be-
come suitors before them.

We might better have no courts, than to have
them echo the varying surges of an ever-changing
and baseless public sentiment. In a case like the
present, it would be far better to have the court
instruct the jury, in so many words, that the
plaintifi’s disregard of the common courtesies
and decencies of life, justified the defendants in
ioflicting such punishment upon him, as would
teach him not to repeat the offence, and to con-
duct with more circumspection in the future,
than to have left the case to the jury, in such 8
slipshod way, as to bring about the same result
exactly, but without any technical violation of
the rules of law. And we must say, it seems to
us that the charge of the cour below, and the
opinion of the full court, although clearly not 80
intended, must have operated in that direction.

The
verdict very clearly manifests an opinion in the

i
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Possibly some may claim, that upon a nice
construction, there was no error in law, and all
&gree that courts cannot be expected always to
Control the waywardness or the prejudices of
Juries. But this is generally urged, where courts
desire to throw their own responsibility upon the
Irresponsibility of the jury. And it seems to us
the charge to the jury, in this case, afforded the
Jury an excellent opportunity to punish the
Plaintiff, and at the same time to compliment
the defendants for taking the plaintif in hand,
aud applying the rules of Lynch law to him, in
the summary mode they did. This was all very
Wwell, provided it were the business of courts to
administer Lynch law, or to moderate the strict-
Dess of the existing law. But as that is not the
fact, but the contrary, it seems a peculinrly un-
fortunate distinction which the court have at-
tempted to make in this case, between compen-
Batory and exemplary damages, and to allow of
the mitigation of one and not of the other.

If there be, in fact, any such distinction in the
law, it should certainly be differently stated from
What it seems to have been in the trial of this
Case, or it would be very likely to be misapplied

Y the jury, as it certainly was here,

The error in the charge seems to be in treating
‘‘the injury to the plaintiff’s feelings, the indig-
ity and the public exposure,” as forming no
DPart of the actual damages in the action. Nothing
¢ould be further from the truth; since these
things not only constitute a portion of the actual
damages, but the principal portion. Itisscarcely
Possible to conceive any proposition more unjust
r unreasonable—not to say absurd—than to
Suppose that in a transaction like that, through
Which the plaintiff was dragged by the defend-
Ants, that the actual “injury to his person and

18 detention’ embraced all for which he was
ntitled to compensation under the head of ac-
tua) damages. .

It is not probable, indeed, that the plaintiff
¥as of that delicate organization, that he would

@ likely to suffer any irreparable damage merely

Yom the insult and indigniry, for if so, he could
Bot have said what he did. ~But there are many
Persons who, from similar treatment, might have

en ruined for life; and the rule of law is the
8me in all such cases. Aund there is no case,
exc}*pt the present, so far as we have noticcd,

ich attempts to discriminate between corporeal

d external injuries, and those which affect the

®Nsibjlities. These latter, are those which form
2oy, Chief ingredient of damages in this class of
ct'o_ns. If these latter are to be excluded from

C0bsideration, or justified by public sentiment,

€Te might better come an end of all pretence
the administration of justice. It is the direct
fure mode of encouraging & resort to force

emedy and redress.
© know that some very able writers, and

Meug them the late Professor Greenleaf (2 Evi-
t;”“e., 8. 253 and n. ef seq.), contend for the rule,
a & in no case are exemplary or punitive dam-
bses to be given, but that in all cases they should
tigg_Cfined to making compensation to the plain-

ut no writer, or judge, to our knowledge,

er before attempted to limit the actual
eng’t’;ges to which the plaintiff was in all cases
ang : °d 8y way of compensation, to loss of time
fme"{.)ury.to the person, in cases of trespass and
n. ] lwprisonment. Mr. Sedgwick (Dam. 665,
" 1) snys, that ““all rules, or rather definite

for y,

lag ¢y

N

principles of damages in civil actions, must be
referred either to compensation or punishment.”
No one, we suppose, would for & moment deny
that the plaintiff, in an action of this character,
is entitled to recover damages for *the injury to
his feelings, the indigaity, and the public ex-
posure;” and it would seem to be equally im-
probable, that any one should hold, that such
damAges were in the nature of punishment to
the :efendant, and only recoverable under that
head.

The truth unquestionsbly is, in the present
case, that the court have mistaken the application
of their own rule, and thus, as it seems to us,
have presented the whole case in a most unfor-
tunate aspect—very much in that of an excuse
and 8n apology, if mot a full justification of
Lynch law, than which nothing could have been
further from its intention.

We hope no one will be simple enough to sup-
pose that we feel any other than the most un-
quslified disgust and contempt for such senti-
ments a8 were expressed by the plaintiff, on the
occurrence of the most disgraceful, as well as the
most Unfortunate event, which has ever occurred
in our past bistory. The ouly possible mode of
accoutiting for such folly, in speech, is that folly
on 0D side naturally leads to counter folly upon
the other, and despotic public opinion naturally

rovokes foolish words. But we trust it is not
needful to inform the profession, and especially
the courts, in this country, that the high privilege
of free speech is not created, or maintained, for
the exclusive, or the chief benefit of wise and
discréet men, They will do very well without
any 8Uch protection. But it is intended for the
protection of every class of the most ranting
fools, aud the vilest blackguards, and the most
infamous blagphemers, except as they are liable
to 80Me regtraint by the firm and wise adminis-
trators of the criminal and civil law of the land.
These are the only men who require protection
at the handg of the administrators of the law ;
and When we allow ourselves to be cheated with
the delusion that the simple and degraded, or
the offensive and coarse-grained, do not deserve
the !ﬂghest protection of the law, we approach
a point of timeserving, which is but one degree
removed from actual corruption, of which we
already begin to hear charges, in some quarters,
but We trust wholly without foundation.

We regret, in this case, the affirmation of the
principles of the charge in the court below by a
court of such high character, although done in &
mode, 8ud for reasons, which show the high dig-
nity and purity of the tribunal, and do also show,
as it APpears to us, that an unfortunate misnp-
plication of the very principle upon which the
oase i8 decided, must have occurred in the court
beloW. We know the learning and ability of the
court from which the decision comes; and we are
always Proud to welcome its me mbers among our
most esteemed friends; but we cannot shut our
eyes to the fact, that the substantial damages in
this 80tion were blinked out of sight, and disre-
garded by the jury, upon grounds which are
flagrantly in violation of the leading doctrine of
the decision, viz., that actual and compensatory
damages cannot be denied upon any ground of
provocation short of an actual justification of the
assault, battery, and false imprisonment, Which
was not attempted in this action.

The testimony offered and received in mitiga-
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tion of damages in this action, might well ¢
have been received, upon the question of Punitive
or exemplary damages, but it was not of a very
satisfactory character even upon that head, The
only portion of it which seems to afford any just
apology for the flagrant misconduct of the defend-
ants, was the stupid blunder of the Provost.mar-
shal in directing the plaintiff to be ‘“detaiped.”
This had some fair tendeucy to vindicate the
good faith of the defendants jin arresting the
plaintiff. But what can be said of their gfter-
conduct in forcibly carrying the Plaintiff {pree
miles, and dragging him before a town Mmeeting,
and sentencing him to take an oath to support
the Constitution of the United States ? They
might, with the same propriety, have Sentenced
bhim to be hanged, or burned to death, And if
they bad done 80 and carried the sentence jnto
execution, and been indicted for Murder, they
should, 8o far as we con see, upon the ri,nciple
of this decision, have been permitted tq show the
plaintifi’s provoking bravado talk ip Mitigation
of punishment—or possibly to reduce the verdict
from murder to manslaughter.

It does not seem to us that guch evidence
should have been permitted to g0 to the jury,
upon either the first or second point made iy the
plaintiff’s request to charge, and not Upon the
third, except so far as it tended to show that the
defendants acted under a misapprehensio“ of the
law, and in good faith; for punitive or eXemplary
daniages are not given with 8ny reference ¢, the
Plaintiff’s misconduct, within the limits of the
law, but solely on account of the Malieg gnd
wanton misconduct of the defendantg, and to
admonish them, and others in like cage
repeat the misconddet. Is there 803thing iy the
plaintiff’s folly and bravado, naturally caleglated
to induce the defendants to believe they had any
legal right to deal with him in the Wanngy they

i Was not then the charge of the court,
and the result of the trial, directly ¢q

le to
encourage such abuses of right, 8uchutl]:‘te;iant
breaches of the law? Wasg pot the °0ndugct of

the defendants malicious, wanton, and ; ion-
slly insulting and abusive? Cag ther:,nlt,zn,::g:e
thao one opinion on these subjects ? And wss
pot the charge in the court below, the verdict of
the jury, and the overruling of the

all calculated to encourage such con
discourage such actionst If 80, can we fairly
expect parties suffering like indigoitieg to appesl
to the tribunals for redress? And wij n r:pt;be
result of such experiences, in courtg of 'l:)s(ice,
sooner or later, end in g resort to foroé] in all
such cases? These are plain questiong but they
are fundcamemal to the very exXistencg :f free
states and private libert both

speech. s of Person and

—dAmerican Law Register, LE B

nbugh

%
KEEGax v. MoCanpLess,

A juror, before verdict, being entertained b
any benetit or gratuity from the plainti ,

Y OF recefving
vial, 13 sutficient cause for a new tria),

however tri-

[December 97, 1gg9,)
This was & rule for a new trial,
Opinion by Hars, P, J.
It appears from the testimony takeq in g rt
of the rule, that after the court ndjourn;? 1:::,&
before the case was given to the Jury many of

the persons who had been in attendance during
the trial withdrew to a neighboring tavern for
refreshment. Men 80 placed are seldom silent,
and, the conversation naturally turned on what
had taken place in court. From sccident or
design, one of the groups contained the plaintiff,
a juror, and one of the witnesses to the plaintiff.
The juror had a list of prices in his hand and was
making a calculation upon it with reference to
some of the matters given in evidence in the suit.
They eat and drank together and the plaintiff
paid the bill. This seems to be indisputable,
because the juror does not know who paid ; and
the plaintiff, who knew the fact, and might have
contradicted the statement made by a bystander,
declined to be put on oath.

It may be that there really was no intention
to do wrong, and it was very possible the cal-
culation wags intended to demonstrate that the
plaintiff was not emitled to a part of his demand.
It would, however, be contrary to the doctrine
of trial by jury if a verdict rendered under such

circumstroces were allowed to stand.

A juror is for the time being a judge, and his
conduct must be tested by the rules applicable to
Jjudicial action. It has long been the wise policy
of the common law to require that every com-
munication with regard to thesuit shall take place
in open court. In this the English practice
differed from that of the continent of Europe,
where a party might state his case wherever he
could obtain a hearing. The object of this pre-
caution is not so much the exclusion of the

grosser forms of influence, as to guard against"

those appeals to kind and sympathetic feeling
which bias the judgment through the heart It
is, accordingly, gross misbehaviour for any person
to epeak to a juryman, or for a juryman to permit
ny one to converse with him respecting the
cause in hand at any time after he is summoned,
and before the verdict is delivered ; Blaine's
Lessee v. Chambers, 1 8. & R. 169, 173.

The wrong is greater in a party than in a
stranger, as affording a stronger inference of
design; and will be heightened if it appears that
the juror was entertained free of expense, or
received avy benefit or gratuity, however trivial,
that might tend to prevent him from rendering
an impartial verdict. Such misconduct is & mis-
demeanor at common law, punishable with fine
and imprisonment : 3 Bacon's Abr, 786 ; The
Commonwealth v. Kauffman, 1 Philada. R. 534.
I do not mean, however, to assert that there is
matter here for an indictment, To make the
offence criminal there must be a malicious or
corrupt intent, which does not necessarily appear
in this instance. It is enough, as between the
parties, that the plaintiff did that which may
have prejudiced the defendant by depriving him
of the fair and unbiassed hearing to which he was
entitled : Ritchie v. Hobrooke, 7 8. & R. 450,

The rule for a new trial is made absolute,

Cuoricus TeNurRe.—Henry
ten pounds (a pound of land
posed to contain 52 acres) of land in Stanton, in
the County of Oxford, by the serjeanty of carry-
ing & Gerfalcon every year before our lord the
King, whenever he shall please to hawk with
such falcons, at the cest of the said lord the
King.— Oxford Journal.

de la Wade holds
is commonly sup-
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CORRESPONDENCE.

Division Courts.
To tue EpiTors oF THE LAW JOURNAL.

Gentlemen:—As you are thoroughly ac-
quainted with the procedure and practice of
the Division Court Act and the new rules
lately promulgated, would you kindly favor
Your numerous readers with an early reply to
the following queries :

1.—Is it the duty of the clerk of a Division
Court to deliver an execution to the bailiff of
his Court when ordered to issue execution by
a party in whose favor it is due;—or is it in-
cumbent on the party to deliver it to the bailiff
himself?

2.—(Can an exccution be said fo be issued to
@ bailiff, by the clerk merely filling up the
blanks in it, without giving or sending it to a
bailiff of his court ?

8.—Does a.clerk comply with the require-
Mments of the Act and Rules who neglects to
deliver an execution to a bailiff of his court
When at the instance of the plaintiff he has
been ordered to issue execution ?

4.—What are the hours a clerk should keep

is office open for business; is there any en-
8ctment or rule of court on this point?
5.—Has a plaintiff a right to demand and
imself receive from the clerk a writ of execu-
tion against goods and chattels of defendant?
6.—In case a clerk had been ordered to is-
8ue an execution and he delayed issuing it for
twenty days and until after the defendant’s
800ds had been exhausted on a fi. fa. from one
of the Superior Courts issued ten days after
the execution in the Division Court was or-
dereq to be issued ; would it be a good answer
OF the clerk (on an action against him for
“egligence in not issuing the execution) to say
8t it was not his duty to deliver it to the
Aliff) and to say that no damage was caused
Y Dot issuing but by non-delivery to a bailiff;
®execution not having been issued till aftep

8 levy by the sheriff on his fi. fa. ?

. ~Is it necessary that any orders given to

eclerk of a Division Court in his office,’in
eTence to a case in his court, should be in

Writing »

toArﬂfbearing on the above queries allow me

18y oler you to sections 86, 42, 52, 79, 185,
» of the Division Courts Act, and new rules

08, ?2 and 150, also form 4 of the Procedure
ok in the new rules.

Having already extended this beyond my
original intention, I remain, yours truly,
INQUIRER.

[The clerk is to have an office at such place
within the Division, for which he is clerk, as
the judge may direct. His duties are to be
performed ¢n and not out of the office (see rule
76, €¢ seq.) ; and neither the Act nor the rules
prescribe office hours, but the judge can do so ;
when hours have not been prescribed by the
judge, the clerk should be in his office at all
reasonable hours and times, as occasion and
emergencies may require. We see nothing in
the Statutes or Rules which requires him to
travel to the bailiff, wherever that officer may
happen to be, or to send to him in order to
procure execution of process; it is his un-
doubted duty, however, to deliver process to
the bailiff at his own office, when the latter
goes there for the purpose of delivering pro-
cess for service or execution.

Executions are issued at the request of the
party brosecuting the judgment, and if the
plaintiff wishes to avoid any risk from delay,
he should sue out the process, and he has the
right to take it to the bailiff, or see that it is
delivered to him at his own option: see sec.
135.

An execution cannot be said to be issued to
a bailiff by the clerk merely by filling up the
blanks in it : (see O’ Brien’s D. C. Act, p. 63;
note /, and p. 65, note g.) It ought, also, to
be signed by him, and sealed with the seal of
the court, and endorsed; and then it should
be delivered to the bailiff at the clerk’s office.
We find no rule like that in the English
County Courts (No. 28), which requires the
bailiff to attend once, at least, every day at
the office of the Registrar of the court for the
purpose of receiving process for service or exe-
cution ; and there is po provision made here
for the clerks sending process to the bailiff, ex-
cept UPOD the request, and at the expense of
the party prosecuting the judgment. Any
failure or neglect to deliver an execution to the
bailiff on the first opportunity, would subject
the clerk to the loss of all fees in the suit, and
the payment of any loss or damage resulting
from the delay (see Rule 98).

It is better for all orders to be given to the
clerk in Writing, as that precludes a possibility
of denial or doubt on either side. Some
methodical clerks keep order books, as well
for the Purpose of preventing plaintiffs from
denying their having given orders for execu-



46—Vol. VL]

LOCAL COURTS' & MUNICIPAL GAZETTE.

[Marcil, 1870.

tions to issue as a guide to duties to be per-
formed every day.

‘We have answered our correspondent’s long
string of questions, assuming that he asks with
the single motive of eliciting the information
asked for, and that there has been no Suppres-
sion of any specific fact proper to be commu-
nicated to-us or our readers. If the matter
has been the subject of judicial consideration
we must presume our correspondent would
not omit to mention it. While we are willing
to give our readers the benefit of our views on
questions of general interest in the workings
of the Division Courts, we, of course, cannot
speak with confidence in the absence of judi-
cial decision, and if there be any cage in point
before any of the local judges known to & cor-
respondent, but withheld from us, we would
not hesitate to expose the party, if any ginis-
ter motive existed.—Eps. L. 0. G.]

Treasurer’s Bond.

To tue Eprrors or tae LocaL Courts GazgTTE.

GENTLEMEN,—I am instructed by the Mun-
icipal Council of the Township of Clinton, to
ask the following question :—

‘When the Treasurer of the Tow
given bonds, and the same person apyointed
from year to year, does it require & ney Hond
every time the appointment is made, whey, the
condition of bonds, say if the above bhoypden
A. B. shall from time to time, anq all times,
hereafter faithfully perform the dutieg geyolv-
ing upon him, or which ought to be perfd-med
by him as Treasurer. :

An early reply will oblige,

Yours truly,
Rowrey Kn.ao,m'

Towm]u:p Clerk.

ship has

[It is impossible to give an
without seeing the bond.
Council had better submit th,
legal adviser.—Ebs, L. C, G.]

Y definite g pqwer
The Towpnship
e bond g their

————————.

Tazes—Sale of Land,

To Tae Epirors or tar Looar Covrry G)pprre.
Gentlemen,—Suppose A,
of land from B. in the month of July, 1869,
and a deed is given for the same, or gy, agree-
ment in writing and a deed given afterwards :
The same land being assessed for se
in the name of B. as owner, but wh,
lector's roll is made out, (in October

purchageg 5 piece

Ven years
en the col-
generally)

and when the collector calls for the taxes, the
same land is in possession of A., and A. know-
ing that the taxes must be paid, pays the col-
lector and calls upon B. to refund him the
amount so paid. B, replies:—there were no
taxes due against the land when I sold to you,
consequently I do not think I am liable for
any of said dues.

Please say in the next number of the Gazette
which of the said parties is bound by law to
pay the said taxes.

A SuBSCRIBER.

[Our correspondent had better consult a
lawyer. The question does not come within
our province to answer.—Eps. L. C. G.]

REVIEWS.

THE AMERICAN LAw REview, January, 1870.
Boston : Little, Brown & Co. Subscription
price $5 per annun, Quarterly,

The second number of Vol. iv. of thig well-
conducted quarterly is before us. The articles
are, I. Proximate and Remote Cause—rather
metaphysical than practical: IT. Warranty of.
Seaworthiness in Time Policies: IIL, The Law
of Insanity: IV. Lord Campbell's Lives of .
Lyndhurst and Brougham.

The article on the Law of Insanity, which
were it not for our limited space, we should
like to reproduce for our readers, is thus in-
troduced :—

#When Lord Hale 1aid down his famous rule of
law that some kinds of insanity furnish no excuge
for crime, he unquestionably reflected the most
advanced opinions on the subject, both of law-
yersand physicians. For more than one hundred
years its correctness passed unchallenged ; and
no person on trial for a criminal act was acquit-
ted on the ground of insanity, whose diseass had
not eatirely deprived him of reason and reduced
him to the condition of an idiot or & wild beast.
Science could enter no protest against the rule,
for the materials necessary to give such a protest
any support were not in existence. Medioal men
may sometimes have had & vague apprehension
that all was not right, when a conviot proclaimed
the grossest delusions from the gibbet; but they -
were never properly shocked by the barbarity of
such scenes. Coincident with the signal reforms
in the treatment of the insane and the increased
attention to the study of insanity, which marked
the close of the last century, the suspicion began
to be entertained by lawyers thet the rule ex*
cluded from its protection many olasses of the ,
insane that were justly entitled to it. DBut they
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Dever, to this day, have decided that insanity, in
Whatever shape it may appear, is necessarily an
oxcuse for crime. The advanced step which they
took was to regard certain forms of what is now
called partial insanity, a8 having this legal effect ;
but precisely which they were, was a point not
80 easily settled. The exact question was, what
mark, quality, or attribute of insanity should
Make it an adequate excuse for crime, and this
led to definition of insanity and tests of respon-
sibility. At one time, the question seemed to be
8atisfactorily answered by saying that it was a
delusion, withour which the patient conld not be
Considered so insane as to be irresponmsible for
buy criminal act. It was not too long, however,
before it began to be suspected that this was
Biving too large a sweep to the excuse, and then
its application was restricted by various Iimita-
tions, From time to time other tests were offered
Which, though intended to meet a present exi-
8ency, were fondly believed to cover every pos-
sible requirement. One was that if the patieut
Tetained his knowledge of right and wrong, he
Continued to be accountable for his acts. An-
Other was that if he knew the act to be contrary

to the laws of God and man, he could not avail-

himself of the plea of insanity. Again, it was
8aid that if he showed contrivance and fore-
thought in regard to the criminal act, he was
Sufficiently sane to be accountable therefor. It
Would be a waste of time to mention all the rules

-of law on this subject, which the ingenuity of

%ourts has devised, aud which, one after another
8%¢ been found too narrow for general applica-
tion, But they will continue to be offercd, and
Bew ones no better to be made, 80 long as false
tories of insanity prevail in the community,
d the indubitable facts of science are treated
%8 matters of speculation and fancy; and o im-
?’Wement will be made, so long as it is believed
'R the high places of justice that the effect of
"Usanity on the thoughts and feelings, the appe-
108 and impulses, may be thorougly discerned
Y & hasty examination and the slightest acquain-
Rce with the mental phenomena.”

. The writer then proceeds to give the follow-
€ passage from the charge of a learned
Merican judge (Edmonds), to the jury, in
® case of The Peoplev. Kleim, as illustrative

¥hat he argues is the more enlightened

. Octring of the present day:—

‘t To establish a defence on the ground of in-
Rity, it must be clearly proved that at the time

%0mmitting the act, the party accused wag,

Oring under such s defect of reason, from dis-
O.f the mind, as not to know the nature and
W.lity of 116 aot he was doing ; or, if he did

LETY

know it, that he did not know he was doing what
was8 wrong. If some controlling disease was in
truth the acting power within him, which he
could not resist, or if he had not sufficient use of
his reason to control the passions which prompted
the act complained of, he is not responsible. In
order then to constitute a crime, a man must
have memory and intelligence to know that the
act he is about to commit is wrong ; to remember
and understand that if he commit the act he will
be subject to punishment; and reason and wil
to enable him to compare and choose between the
supposed advantage or gratification to be obtain-
ed by the criminal act, and the immunity from
punishment which he will secure by abstaining
from it. If, on the other hand, he has not intel-
ligence ang capacity enough to have a criminal
intent and purpose, and if his moral or intellec-
tus! Powers are so deficient that he has not suffi-
cient will, conscience, or controlling mental dis-
eas®, his intellectual power is for the time obliter-
ated, he i not a responsible moral agent and is
not & punighable for criminal acts.”

We notice in the Bench & Bar, an article
on the same subject, which will also repay
perusal.  The subject has an ephemeral in-
terest, over and above that attaching to it from
its intringic importance, from a divorce case
in the English courts lately brought promi-
nently before the public. Whilst, however,
admitting that humanity requires that all care
should be exercised for the protection of those
suffering under the dispensations of Provi-
dence, the public must be guarded against the
abuse to which the khumane doctrine is open.

Of the specimen of petty spite in high places,
exhibited by Lord Campbell in his Lives of
Lyndhurst and Brougham, we have almost
had enough, But, as a final ghot at the author,
and 33 an interesting sketch of the salient
point8 of character of the great men now dead,
that Lord Campbell unsuceessfully attempted
to malign in his own peculiar style, the article
in this review is most interesting, and we hope
on & future occasion to find room for it.

We have the usual Digest of English and
American Cages, Book Notices, A List of Law
Books published in England and America since
October, 1869, and a summary of events.

We heartily commend this Review to our
readers, and advise them to subscribe to it at
once; the price is a mere nothing for the in-
teresting and instructive matter always to be
found in it,
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Toe ALBANY Law JoURNAL ¢ Weekly. Weed,
Parsons & Co., Publishers, Albany, N, Y.
$5 00 per annum.

This is a new weekly Law Publication of
much promise. It does not purport o be a
collection of miscellaneous reports of cases, of
which there are enough and to Spare in the
United States, but is more of a Magazine of
matter interesting to the profession, ¢y)led
Trom various sources, and containing leading
articles on important topics. We have now
received several numbers, and they evince
good taste and much literary attainmep¢,

A very interesting sketch of “Lawang Law-
yers in literature,” by M, Trving Browne,
runs through the numbers that have hjtherto
come to hand. With many of the incidents
and extracts we are of course all more or
less familiar, but many are new to the geperal
reader, and may here be found collecteq and
arranged in an accessible shape,

We notice also an address to law students
by Hon. J. W. Edmonds, containing gome
excellent advice; the Administratioy of Jus-
tice, by the same author;
Forensic eloquence; Law of Arrest without
Warrant, &. We anticipate £00d gucgegg for
this publication,

- e
SumMarY CoNvicrions. — Mr. De a8
brought in 8 bill endorsed by Mr. Crosnsm;::i 1?1-.
Hibbert, to amend the law relating to g, con-
victions for certain offences, The Purport of
the bill is not apparent on the face of it jnas-
much as it in terms only affects the OPeration of
an Act therein cited. The first and Practically
the only section of the bill i in these wopg : -

Where any person shall, after the ing of
this Act, be summarily gonvicted befor: :s;:xns%ice
of the peace of any offence under 18 g i
¢. 126, and it shall be a first convictiop the jus-
tice may, if he shall s think fit, discl;ar e the
offender from his conviction upon hig mgaking
such satisfaction to the Party agerievedq for
damages and costs, or either of them, ag g 11 be
ascertained by the justice, a

The effect of this measure seems
when a person is charged before g po:i‘:,eb:];h?;
trate or before justices in Petty sessiopg fnh
simple larceny, or stealing from the Person. or
larceny as 8 clerk or servant, and the case ig one
- which may properly be disposed of in 4 Summary
way, and the accused has pot been Previously
convicted, the offender may be permitted o pake
& monetary reparation to the party aggrioved
instead of being sent to prison, g, far ag con.
cerns the party aggrieved, this plan m,;y be
" regarded as advantageous. 8o far a8 Concerns
society at large, it seems to add one more to the
cages in which the eriminal who has or can com-
mand money is placed in a widely different posi-

on the Study of

tion from the indigent criminal. Ip practice we
suppose that it will be very satisfactory to juven-
ile clerks or servants who rob their employers of
petty cash in order to indulge in betting or the
minor vices. These youths generally have a
kind-hearted mother whe prefers being sold up
to seeing her son g0 to gaol, and their employers
are not always able to resist the combined argu-
ments of pecuniary amends and parental entrea-
ties. However, we 8uppose that Mr. Denman

has some good reason for the introduction of the
bill.—The Law Journal,

——

The law’s delays have ever been a favourite
topic with public writers and Speakers; thelaw’s
despatch and promptiude rarely find a ohronicler.
A remarkable instance, however, of the rapidity
of the movements of the Court of Chancery,
occurring only a few days since, ought not to
be unrecorded. Some property of the Landed
Estates Company, distant about twelve miles from
London, was, in the course of one forenonn, in-
vaded by a body of men, who commenced digging
up 8 portion of it, in assertion of the supposed
right of their employer. At two o'clock infor-
mation was received at the London offices of the
company of these proceedings, and at three o’clock
instructions were given for the filing of a bil! for
an injunction to restain the defendant. With the
assistance of several shorthand writers a bill was
written from dictation and placed in the hands
of the printers. together witha Plan of the estate,
and an affidavit. hese were printed off with -
the utmost speed; the bill was filed the same
afternoon in the court of Vice-Chancellor Malins,
and the learned Jjudge, after hearing counsel,
granted the injunction. By seven o clock in the
evening a messenger, accompanied by a body of
police served a copy of the injunction upon the -
parties who were still upon the ground, and who
were forthwith removed. Such g rapid move-
ment is perhaps unparalled.—Solicitors’ Journal,

There is a well-known story of & jury who re-
turned a verdict of ‘‘guilty, with some doubt as
to the identity of the prisoner,” after convicting,
and of another who recommended the prisoner to
mercy, ‘“because they didn’t think he was the
man who did it.” These are usually considered
too good jokes to have actually occurred. If,
however, the report in the 7imes of Wednesday
last i8 correct, the first of the above verdicts has
been equalled by one given by a jury at the Cen-
tral Criminal Court on Tuesday. One George
Woolgar, a policetian, was indicted for highway
robbery in taking by force some money from &
woman iu the street. - The jury, after three hours’
doliberation, found a verdict of guilty, ¢ with a
strong recommendation to mercy on the ground of
discrepancies in a portion of the evidence.”” Such
a verdict requires no comment, but it is stil] more
remarkable that, according to the report, the
Recorder took that recommendation into his con- ,
sideration in deciding on the sentence which ought
to be passed.

That a jury should sometimes be illogical ‘8
not, perhaps, surprising, but a judge should know
botter. We must hope that there has been somo
inaccuracy in the report.—Solicitors' Journal,




