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" LANGLEY v. MARSHALL Et Ar.

o : Fraudulent Conveyance — Agreement by Grantee to Pay
Grantor’s 'Debis—Grantee a Creditor.

i Action to set aside two deeds upon the ground that they
Were made with intent to hinder, delay and postpone the
“Teditors of the grantor. The grantor was indebted to a
Mimber of persons, and his indebtedness aggregated upwards
~ Tone thousand dollars. He owned several lots of land, all
of. Which were heavily mortgaged. He conveyed a part of
18 lands to his son by a conveyance expressed to be made
B consideration of one dollar, and a few months later he
OhVeyed the remainder to the same son by a conveyance
“XPressed to be made in consideration of six hundred dollars.
§ Vas proved at the trial that the son did mot pay his
, ather any money whatever for the lands, but on the other
~ '™0d the son claimed that his father was indebted to him,
I by t!le agreement between them was that the son would
| :ay his father’s creditors and throw in his own claim in ex-
ANge for the lands. The agreement to pay the father’s
pred.tm“ was verbal only, and the father gave a list of the
iy i’n 't°r5't0 his son, but the plaintiff’s name was not included
ph-th? list. The son paid all the other creditors before
o ntif brought this action. Ten yvears had elapsed be-
€0 the making of the deeds and the trial of the action.
' on] Was contended by counsel for the plaintiff that it is
Y Mecessary that the conveyance attacked delay, hinder or
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postpone creditors’ rights in order that it be void under 13
Eliz. or sec. 2 (1) of chap. 11, Acts of N. S. 1898 (Ex parte
Chaplin, 26 Chan. Div. at page 336, per Fry, L.J. Me-
Donald v. Cummings, 24 S. C. R. 326); that when the result
is to hinder or delay creditors the court will attribute in-
tent on the principle .that a man is always presumed to
intend the consequences of his act (Freeman v. Pope, L. R.
5 Ch. App. 541, Smith v. Shirrell, 16 L. T. Rep. 518, In re
Maddever, 27 Chan. Div. 526); that when ihe conmderatlon
consists of an unenforceable promise to pay debts of the
debtor the conveyance ipso facto is voluntary and void as
against creditors (Holmes v. Bonnett, 24 N. S. R. 284,
Ex parte Chaplin, 26 Ch. Div. 330, 331, 334 and 335; Me-
Donald v. Cummings, supra); that when the conveyance is in -
part on account of the debt of a creditor the conveyance is
invalid, under ch. 11, sec. 2 (2) of the Aects of 1898 (Me-
Curdy v. Grant, 32 N. S. R. 528), that the smallness of the
amount available by creditors is no reason why the deed
should not be set aside (Bott v. Smith, 21 Beav. 517); that
de]ay in enforcmg a right to set aside a deed is wholly
immaterial, as is also the fact of 1mprovements made on the
property (In re Maddever, 26 Ch. Div. (argument), at page
525, and Baggallay, I.J., and Collins, L.J., pages 531-2). ~

It was contended by counsel for the defendants that
the grantee was innocent of any fraud and was a bona fide
purchaser for value without notice, and as such was pro-
tected (May, Fraud. Conv., 78-9: Golden v. Gillam, 20 Ch.
Div. 394) ; that the making of the deeds was an honestly in-
tended family arrangement for the payment by the son of the
father’s debts founded on a good consideration (Golden V-
Gillam, supra; Ex parte Eyre, 44 L. T. Rep. 922); that the =
son was not a creditor and that the deeds were not givem =
him as a creditor to secure a debt, and that there was &
clear novation.

F. L. Milner (Roscoe, K.C., with him), for plaintiff.

0. 8. Miller (J. J. Ritchie, K.C'., with him), for defend-
ants.

LoNGLEY, J.:—The facts of this case as T derive them =
from the witnesses and all the surrounding circumstances
are as follows:— i

The defendant Robinson Marshall is an elderly man who §
for twenty years has had a farm near Bridgetown and fail dd 3
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to make a living. The only thing that can fairly be placed
to his credit is that he has reared some sons who are more
industriously inclined than himself. One of them is the
other defendant Edward. - This young fellow seems to have
been a hard worker and a wage earner since he was fifteen
Years old, and for years he contributed most of his earn-
ings to his father and this enabled him to keep going. A
few years ago he found that his father’s farm was under
mortgage, nearly up to its value, and that the father himself
was head over heels in debt, far beyond what the property
was worth “above™ the mortgage. He thereupon got a
list - of the debts from his father amounting to about
$950, and he undertook if his father would give him
a deed of the place to pay these debts, though it is doubt-
ful if the place was worth $200 above the mortgages against
it. Tt had become run down and unproductive. The deed
was given and at once recorded, and the creditors of the
father began to press the young man for their debts and
Edward assumed them all, giving notes or undertaking to
pay them as soon as he could. In due course he had paid off
évery one of the list of debts which his father had given
him; taken possession of the place and begun to make
large improvements.
~ The father did not include the plaintiff’s claim in his
list of debts, claiming that it was not justly due and the
fon knew nothing about it-when the transaction took place.
But as the plaintiff has since got judgment against the
father it must be assumed that the debt was really owed.
*!e son having declined to pay this debt, Langley now brings
Sult to set aside the deed as fraudulent and against the
Provisions of 13 Elizabeth, as intended to hinder, delay or
* defeqt creditors, and also as contrary to the provisions of
chapter 145 R. S., sec. 4.
I must deal with both these grounds. T have little
iffienlty in reaching the conclusion that this case is not one
Which would be governed by 13 Eliz. Vice-Chan. Kinder-
‘ﬂ‘ey, in Thomas v, Webster, 28 I. J. Ch, Y02 n: (1), says:
he language of the Act being that any conveyance of

Property is void against creditors if it is made with the intent
to defeat, hinder or delay creditors, the Court is to decide in
" ach particular case whether on all the circumstances taken
%&€ther, whether the conclusion could he reasonably come
O that there was such intent.”



‘the equity or redemption, my best opinion is they would

vent person (a) with intent to defeat, hinder, delay or
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In this case, so far as T have power to decide upon the
facts as a jury, I have no difficulty in finding that there
is no evidence to justify any reasonable suspicion that
even the father had any such thought when he gave the
deed, much less the son. He owed a large amount and if
the creditors had taken this place and forced a sale of

have got nothing. By the arrangement actually made all
the creditors known to the son got paid in full. The trans-
fer of the place was made not only for good consideration,
but for a consideration which no stranger would have
dreamed of giving, many times the value of what he was
getting. I see no “fraud” or “covin” of which 13 Eliz. . =
speaks in the transaction whatever. I also note that in the
strongest case cited by the plaintiff’s: counsel, Re Chaplin,
26 Chan. Div. 319, the majority of the Court in setting
aside a conveyance made under circumstances somewhat
analogous to the present, but differing, as I shall seek to
show—based their decision upon the Bankruptey Act afld
not upon 13 Eliz. '
I decide that this deed was not given fraudulently and :
with intent to hinder, delay or defeat creditors within the
meaning of 13 Eliz,
I come now to the question as to whether it contravenes ‘
the provisions of our Assignments and Preferences Act.
Section 4 of chapter 145, which is the same as sec. 2, of
the original Act of 1898, says:— ;
“4. (1) Every transfer of property made by an insol- =

prejudice his creditors or any one or more of them; or

(b) To or for a creditor with intent to give such credi-
tor an unjust preference over other creditors of such insol-y =
vent person, or over one or more of such ereditors, shall a8
against the creditor or creditors injured, delayed, prejudiced
or postponed, be utterly void.”

Tt appeared in the evidence that when this deed was given
the old man was somewhat in debt to his son Edward for
advances, but looking at the whole circumstances I do mot = &
look upon this debt as constituting any element in the
transaction. The son had advanced and was advancing
money to his father with very little prospect of ever getm
anything. Nothing is clearer than that he would never 4
have paid out 8950, to get something scarcely worth $200, it ‘

i
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for the mere purpose of getting his debt. Neither can I
see any intention in taking this piece of worthless property
on condition of relieving his father from debt, to do anything
which would bring the transaction within the meaning and
compass of sec. 4. It was a proposition designed altogether
to help creditors who otherwise would have got nothing.

Ex p. Chaplin, 26 Ch. D. 319, is cited in support of the
plaintif’s contention, and I must analyze it carefully. A
jeweller named Sinclair was largely indebted to a whole-
sale firm of jewellers to whom he made an assignment in
June, 1882, of all his property, including the unexpired lease
of his premises, for a consideration much larger than the
actual debt due, which was £1,300, whereas the consideration
mentioned in the assignment was £3,700. At the same
 time a secret agreement was made between the parties
-\ that the assignee should pay the creditors of Sinclair, but

this was not in writing. The assignment was kept secret
and Sinclair went on with the business as if no transfer had
been made. ;| In March, 1883, Sinclair was adjudged a bank-
rupt. Chaplins, in the meantime, had not paid the debtors
of Sinclair, except three or four comparatively small sums.
The trustees in bankruptey took proceedings against Chaplins
to set aside their assignment and compel them to deliver up
Possession of the goods, and the Court of Appeal decided that
this should be done. :
I accept the judgment and the reasons for it as sound
ad unanswerable; but T discern a clear differentiation be-
tween the circumstances of that case and the one at bar.
. 1. Assignor was a trader and subject to Bankruptey Act.

The shade of difference here may not be strong, but I think

A farmer conveying his land differs somewhat in character
2'Om g transfer made by a trader carrying on a business
- ™Mvolving dehtor and creditor transactions every day.
2. The document did not truly represent the actual
transaction between the parties.
3. The whole transaction was secret, and assignor was
‘au?“’e{l to carry on the business and no creditor had any
timation of the conveyance.
4. Assignee never carried out the secret verbal agree-
hIe.nt to pay assignor’s ereditors. Under the transactions the

Signee got g transfer of ty representing nearly three
B e - 8 property rep , )
s timeg his debt, and neither paid the-creditors the difference

/
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nor took any obligation in this regard which was enforceable.

5. Assignor soon after was adjudged a bankrupt.

In the case now under consideration:—

(1) There was full consideration, and before assignee |
knew of plaintiff’s claims he had actually paid every credi-
tor on the list given him by his father.

(2) Nothing ‘secret in this transaction, deeds were re-
corded at once.

(3) Son took the place in good faith, derived no per-
sonal advantage from’ the transaction and made the
place his home, and made great improvements.

In my humble judgment these differences constitute
an altogether different transaction. It seems to me
that there must be present some indication of an intention
to hinder or defeat creditors to make the transaction void.
In this case the jury find no such intention. If Edward
had paid $200 to his father on the transfer no reasonable
question could have been raised as to the bona fides of the
transaction. Is it to be regarded as fraudulent because in-
stead of paying $200 to the father he actually paid $950
to his creditors, indeed paid every creditor of whom he had
knowledge? :

I am confirmed in this view by the decision of the Court
of Appeal in Golden v. Gillam, 20 Ch. D. 389. Fry, J., .
says: “ T therefore proceed to inquire, looking at the circum-
stances of the case and at the nature of the instrument it-
self, whether I can or ought to infer an intent to defraud
creditors in the parties to the deed. T say in the parties
to the deed because it appears to me to be plain that what= *
ever fraudulent intent there may have been in the mind
of Judith Johnson, it would not avoid the deed unless it was
shown to have heen concurred in by Alice, who became the =
purchaser under the deed. It has not been contended and; P
it could not be contended that the mere fraudulent intent
of the vendor could avoid the deed if the purchaser were
free from fraud.” : \

Also Ex parte Eyre, 44 L. T. N. 8. 922, the following =
excerpt from the judgment of the Court seems to me to have =
a bearing on the point now before us:— a

“The Statute of Elizabeth is perfectly familiar to every
practitioner. The principle of that statute is that theré =
must be bad faith. There must be an intention on the part =
not of the settlor, but of the vendor in that character 10 =
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~cheat 'his creditors, to delay them in their due demands.
» Is there any grounds for saying that any such intendment
I to be found in this transaction? The correspondence
which has been referred-to, and usefully for the purpose
- which T am now considering, shows that the father’s anxiety
© was that his son’{ debts should be paid. He takes every
s means in his power to accomplish that object. He gets
from him a list of his debts and he ascertains what they all
consist of and he provides money to satisfy them all and
more too.” :
4 Holmes v. Penny, 3 Kay & Johnston, 90, seems to
i affirm the same view.

McDonald v. Cummins, 24 S. C. R. 321, is cited by
Plaintiff in support of his contention. I acgept the views
€Xpressed by Sedgewick, J. He says: “We must however
Insist that where the preferences are given they should be
open, honest and fully disclosed, and that under no cir-
Cumstances can a debtor as a matter of right secure an ad-
Vantage to himself by reason of them.” Here there is no
€vidence that either debtor or creditor or assignee secured
&ny advantage for himself apart from his creditors.

I must not overlook the fact pressed upon me by plain-
Gff that the chief evidence of this transaction comes
from the father and the son and ought therefore to be
- Teeived with caution, if not suspicion. I have fully consid-
fred this phase of the matter, but it is fair that T should
dd that the son who really need not have gone upon the
‘st{md, did 0 and subjected himself to a severe cross-examin-
Ation, from which 1 derived nothing to evoke suspicion
T unfavorahle impression. He also put upon the stand one
after another of his father’s creditors, whom he had paid,
d only stopped when 1 suggested that unless contradiction -
::’ €xpected further testimony on this point was superfiu-
! 8.
AN Upon the whole I think the plaintiff’s case fails. T do
B MOt think thet g deed honestly given and honestly taken for
- Valnap, consideration enuring to the benefit of the agreed
(Teditorg can be declared void because long afterwards one
- Credity), says “1 was not paid, therefore the deed is fraud-
Ulent and void.”

L dismiss plaintiff's action with costs.

VoL vit. w.q.m, N0, 10—24a
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NOVA SCOTIA. ' :

Couvxty Court For DistricT NO 5.
DEcEMBER 1sT, 1909.

FRASER v. SINCLAIR.

Damages for Destruction of Dog while at Large—Justifica-
tion—R. S. N. 8. ch. 61, sec. 2, as Amended by Acts of 1
1908, ch. 63—Costs, where Dog Doing no Injury when
Killed. )

PartersoN, Co.C.J.:—This is an action for damages
caused to plaintiff through defendant shooting his dog.
The shooting is not denied, but defendant justifies under
sub-section (b) section 2 of chapter 61 R. S., 1900,'as
amended by chapter 63 of the Acts of the Province of Nova
Scotia for the year 1908. As amended, the section reads:

“2. Any person may kill,—

“(a) Any dog which he sees pursuing, worrying or
wounding any sheep or lamb, or,

~ “(b) Any dog being at large, and without a leather or =
metal collar on which the name of the owner of the dog is
conspicuously marked, or, ‘

“(c) Any dog which any person finds straying on any
farm whereon any sheep or lambs are kept. 3

“But no dog so straying which belongs to, or is kept =
or harboured by the occupant of any premises next adjoining
such farm or next adjoining that part of any highway or =
lane which abuts on such farm, nor any dog so straying either -
when securely muzzled or when accompanied by or being
within reasonable call or control of any person owning OF
possessing or having the charge or care of such dog, shall be
go killed, unless there is reasonable apprehension that such
dog, if not killed, is likely to pursue, worry, wound or ter -

3

rify sheep or lambs then on said farm.” 4

T have set out the whole section because, though de=
fendant justifies only under a.part of it (sub-section b)b.-. 3
the plaintiff answers that even if defendant was within his
rights under sub-section (b) in killing the dog, which_og) :
course plaintiff denies, the dog being shot on the adjoinit®
farm to plaintiffs, the proviso applies, and the defendant ¥* -
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still liable; and one has to read the whole section to see
whether this is so.

I am obliged to accept, and do accept the statement of
defendant and his witness, corroborated as it is in part by
plaintiff’s wife, as to where the dog was, how long he had been
there, and what he was doing when shot. From the state
of facts that statement discloses, in my judgment, under the
authorities, the dog was at large, and while he seems to have
had a strap around his neck, it did not have its owner’s name
on it. In other words, defendant under the strict reading of
the sub-section was justified in killing him, unless the pro-
viso applies. But does it apply? 1 cannot think it does.
I think the language of the proviso makes it clear that only
sub-section (c) is affected or governed by it. “No dog so
straying,” it says, and the word “straying” is only found
in sub-section (c). * Adjoining such farm,”—the word
“farm ” is only found in the same sub-section; and the last

- words of it “said farm,” to which every part of the proviso

refers, most assuredly can only mean the farm mentioned in
sub-section (c). _ ¥ :

The defendant will have judgment, but without costs.
I refuse him costs because I think his action in shooting
the dog was a bit of wanton cruelty, justified under the
statute, it is true, but for which certainly there can be no
Other excuse. He evidently did not think his cow was in any
danger—he does not attempt to justify the killing of the
dog because the dog was doing, or he apprehended the dog
might do, any injury to his cow—he knew the owner of the
dog and saw that owner within call—surely, under these
Circumstances, he should not have resorted to extreme
measures,

I have a further reason for rofusing defendant costs:

He told his story of the killing of the dog in a most disin-
Z€nuous way, wanting, evidently, to deny it, but afraid to

“do go,

Should this decision be reversed on appeal ‘and judg-
Ment he directed to be entered for plaintiff to avoid neces-
Sity for a new trial, T assess his damages at $15.




410 THE EASTERN LAW REPORTER. {
NOVA SCOTIA.

FuLrr BexcH. DEcCEMBER 3RD, 1909.

KENDALL v. THE SYDNEY POST PUBLISHING CO.

Defamation—N ewspaper Libel—Innuendo—Verdict for De-
fendant—New T'rial. y

Plaintiff brought an action against the defendant com-
pany for publishing in their newspaper, the “ Sydney Post.”
a letter containing the following among other words:—

“ Why did you at that time withdraw your name from the
Liberal convention? The majority of the delegates came
there determined to see vou nominated. Why did you not
accede to their request? Doctor Kendall, what was your
price? Did you get it? . . . The proceedings of the
convention were held up for no reason that the delegates
saw, but for reasons which are very well known to you and
three or four others whom I might mention. . . Finally,
the consideration was fixed and you took off your coat and
shouted for Johnston. What was that consideration ?”

The innuendo was:—

“ Meaning thereby that the plaintiff . . did
wrongfully, corruptly-~and unlawfully. and in contravention
of the laws of the Dominion of (‘anada, demand and extort
from some two or three persons, money or some other
valuable consideration for his agreeing to refrain from
being a candidate at the said election, and for his agree-
ing to vote for and support and use his influence to secure
the return of another person at the said election.”

Further, :

“That by the publication of the words set out
the .defendant meant and intended that the plaintiff was
a corrupt person and was guilty of corrupt practices within
the meaning of the Dominion Elections Act, &e.”

The cause was tried at Sydney, April 13th, 1909, before
Longley, JJ., with a jury. The learned Judge instructed the
jury that the publication of the article complained of was$
proved clearly and conclusively, and therefore that that mat-
ter did not come within their consideration. Also that if

a man allowed himself to be bought off from contesting an

election he brought himself within the Election Act, an
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that if they placed that interpretation upon the words used
such words were highly defamatory, and they were hound to
find for the plaintiff, and the only question for their consider-
ation was that of. damages. :

The jury having brought in a verdict in favour of defend-
ant a new trial was moved for.

H. Mellish, K.C., in support of appeal.
W. B. A. Ritchie, K.C'., and W. F. O’Connor, contra.

The Court delivered judgment upon the conclusion of the
argument.

Townsuenp, (.J.:=—We do not think it necessary to
delay judgment in this case. To my mind it is quite clear
that the letter cannot bear any other interpretation than
that of imputing to the plaintiff a eriminal charge in view
of 5. 265, R. S. Can. c. 146.

I consider that there was no question for the jury except
the damages to be assessed. :

The verdict should be set aside with costs and a new.
trial granted. ' 9

RusserL. J.:—The ‘words complained of in the let‘ter
“are not capable of any other construction than that which

amounts to defamation.

DRryspaLE, J.:—No reasonable construction can be placed
on the letter to make it an innocent criticism.

LAurencE, J.:—I am of the same opinion.

NOVA SCOTIA.
Furr Courr, DrceMBER 11TH, 1909,

REX v. FRANEY.

Canady Temperance Aet — Conviction for Offence gmder
Second Part—Er patte Proceedings—Service of ‘ium-
mons on Defendant’s Brother Living in his Hotel— In-
Mmate " —[ nsufficiency of Service—DPractwe.

.« Motion for an order for a writ of certiorari to remove
it thie Court a certain record of conviction, made by
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Barclay Webster, Esq., stipendiary magistrate for the town
of Kentville, under the Canada Temperance Act.

W. B. A. Ritchie, K.C., in support of gpplication.
W. E. Roscoe, K.C., contra.

LAURENCE, J., read the judgment of the Court.

An application for a certiorari to remove into this Court
a conviction made by the stipendiary magistrate of the town ;
of Kentville on the 28th July, 1909, against the defendant “f‘
“for an offence under the second part of the Canada Tem- b
perance Act.”

This application was made to the presiding Judge at
Chambers and by him referred to this Court.

The stipendiary magistrate issued the summons in this
prosecution on the 26th July, 1909, returnable on the 28th
July, 1909, at 10 a.am. Service of the summons may be
proved by the oral testimony of the person effecting the
same or by the affidavit of such person purporting to be
.made before a Justice. Cr. Code, sec. 658, sub-sec. 5. Proof
of service in this case was made by the oral testimony of
John E. Coleman, a constable of the town of Kentville, on
the hearing under the summons, which testimony is as
follows :—

“The said deponent, John E. Coleman, saith on his
oath: I am a constable of the town of Kentville and county
of Kings. I knew Albert Franey of the town of Kentville.
He is proprietor of the Lyons’ Hotel, Kentville. Summons 4
1/B. W., was served by me on July 26th, 1909, hefore the =
hour of ten pam. It was about 9.30 pm. I served the =
summons upon David Franey at the L_vons’ Hotel, Kentville.
kept by Albert Franey. David Franey is, as far as T know.
a brother of Albert F raney. David Franev is between 45
and 50 years old, T should judge. He stays there most of
the time. I could not find Albert Franey is the reason I
served it on David Franey. I enquired of David Franey for
Albert Franey, asked him where he was; he said he was not
theré, had gone away: I asked him when he would return.
He said he had no idea. Could not say when. I then
handed him a copy of summons 1/ B.W. and came away
David Franey read the summons in my presence.”

Neither the defendarit nor anyone on his hehalf attended e
before the magistrate on the hearing of this summons, an

.
e ’
T YR 1
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the magistrate proceeded upon the return day of such sum-
 mons ex parte and made the conviction complained of.
Sec. 658 (sub-sec. 4) of the Code, as to the manner of
service, says: “ Every such summons shall be served by a
constable or other peace officer upon the person to whom it
is directed either by delivering it to him personally, or if
such person cannot conveniently be met with, by leaving
it for him at his last or most usual place of abode with
some inmate thereof apparently not under sixteen ycars
of age.” And
Sec. 718 of the Code provides in cases where the accused
" does not attend, “If it appears to the satisfaction of the
justice that the summons was duly served a reasonable time

“before the time appointed for appearance, such justice may
proceed ex parte to hear and determine the case in the ab-
sence of the defendant.”

The grounds upon which this application is made are:
“Was. the summons served in compliance with sub-sec. (4) -
of sec. 658 cited above,” and “ Was the service (if so effected)
a reasonable time before the time appointed for appearance ?”

The summons was served not on the defendant by deliv-
ering it to him personally, but “by leaving it at the hotel
kept by defendant, and of which he is proprietor, with, David
Franey, a brother of defendant, who stays there most of the
time,” The defendant could not conveniently be met with
as he could not be found. David is between 45 and 50
Years of age.

It is contended that these facts do not disclose that
Davig Franey was an inmate of this hotel kept by defendant,

- Dor that the service was a reasonable time before the hear-
Ing,

At to the reasonableness of service in respect to time
?he defendant was served in the manner stated on the even-
Mg of the 26th July to appear on the 28th at 10 a.m. There
are cases in which the defendant was served the afternoon or
e¥ening hefore the return day of the summons and the ser-
Vice was held reasonable. Rex v. Craig, 38 N. 8. R. 345;
s Ex parte Hogan, 32 N. B. R. 247. But in all these cases the
- defendant was personally served.
' In Reg. v. Diblee, 32 N. B. R. 242, there were two cases

ore the Court. The summons in each case was gerved in
the afternoon of the day preceding the return day at de-
$ule fmdant‘s regidence on 1];0 servant of the person with whom

i
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defendant resided. 1In one case the constable told the
servant “what the summons was for, and to give it to the
defendant.” In the other case this was not done and the
Court held the service in the former sufficient and in the
latter insufficient.

In Reg. v. Mabee, 17 Ont. R. 194, the summons was
served on the wife of defendant at his hotel on the 20th
Mareh, he being then in the United States as a witness in a
suit, to appear on the 22nd, and it was held a reasonable
time had not elapsed, but the wife was not informed by the
constable of the purport of the summons. The Court fol-
lowed The Queen v. Smith, L. R. 10 Q. B. 604, in which
Cockburn, C.J., said :—

“Tt does not appear that she (the defendant’s mother)
was informed what her son was thereby (by the summons)
required to do; if she had been informed of its purport she
probably would have stated that her son was at sea.”

In both these cases the Court took knowledge of the facts
disclosed in the affidavits used on the application to have
the convictions reviewed, and did not confine itself to the

* facts in proof of the service before the justice. In the

case before us the summons was read by the person to whom
it was delivered and the affidavits disclose that the defendant
was in Halifax during the next day and ecould have been
communicated with.

T am of opinion the service was in respect to the time
which elapsed between the delivery of the summons to
David Franey and the return day, under all the circumstances
of this case reasonable, and that the magistrate had before
him sufficient evidence so to find, if David Franey was shown
to him to be an “inmate” of the defendant’s last or most
usual place of abode; that is, an inmate of defendant’s hotel.
In ex parte Wallace, 19 (‘an L. T. 406, the service was
made by leaving it with a clerk in the hotel of which the de-

fendant was reputed proprietor and in which he resided. It

was held the evidence did not show that the clerk was an
inmate of the last or most usual place of abode of accused:
Bouv. Law Dict., p. 1045, “Inmate. One who dwells in 8

part of another’s house, the latter dwelling at the sameé

time in said house.” 1In a note to Buxton v. Jones,
M. & G. 86, it is #aid that lodgers are inmates.

The Jurmhotmn of the magistrate only attaches on proof : ..
that the summons was duly served and the Court has power
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~ to inquire into the validity of the service, and will grant a
certiorari if it be shown that the service was invalid: Reg.
v. Farmer et al. (1892), 1 Q. B. 637.

I am of opinion the proof of service before the magis-
trate in this case does not show that the summons was
delivered to an “inmate” of the defendant’s last or most
usual place of abode, and that the conviction in this case
should be quashed.

NOVA SCOTIA.
FuLn Courr, DECEMBER 11TH, 1909.
HUTCHINS v. McDONALD. ‘

Neglfgew'e—lnjury to Person—V erdidl—Irregularity of
; Conduct of Jury—New Trial—Costs.

In an action claiming damages for negligence of the de-
fendant in 'running an automobile as the result of which
~ Megligence plaintiff’s husband was run over and sustained -

 Mjuries resulting in his death, the jury found a verdict in
favour of plaintiff and on their findings judgment was en-
tered in plaintiff’s favour for the sum of $3,511.75, and costs
10 be taxed.
' A new trial was applied for on the ground, among others,
- ?f misconduct during the trial of certain members of .the
J}}ry in viewing the locus of the accident and in making
“YPeriments with an automobile for the purpose of obtaining
“Vidence and so obtaining evidence to govern them and other
JUrymen in coming to conclusions, without the consent of

¢ Parties or the order of the Court or a Judge.

H. Mellish, K.C., and J. €. O’Mullin, in support of
Peal. ‘

U W. B. A, Ritchie, K.C., contra.

ey RUSSELL, J.:—The evidence as to the rate at which the
- IMomobile g moving immediately before the accident
'8 n conflict, and the verdiet of the jury would greatly de-
£ R Upon their opinion as to the rate of speed. The de-
ne Bt had a right to have the judgment of the jurors
Pon thig question uninfluenced by any misleading evidence,
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and, further than that, uninfluenced by any evidence other
than that legally placed before them. The experiment made
by the two jurors with an automobile would necessarily tend
to influence them and the other jurors to whom the results
were liable to be communicated, in arriving at their conclu-
sion as to the rate of speed. The light derived from the
experiment may have been a misleading light. The machine
may have been of different weight or differing gear from
that which caused the accident. It may have been operated
by a chauffeur of greater skill than the defendant was bound
to exercise. The questions involved in the case were, under
the evidence, delicate and difficult, and without expressing
any opinion whatever as to the merits of the question, apart =
from the effect that the expsriment may have had upon the
result, I think that there will have to he a new trial be- f 3
cause of the possible effect of the irregularity, the costs of g
the appeal to abide the event.

MEAGHER, J., read an opinion reaching the same con- .'
clusion except as to costs, which, as defendant had succeeded -
on a substantial part of his motion, he thought Shﬂ“ld be de-
fendant’s costs in any event. 3

Towxsuexp, C. J., and Grauam, EJ., concurred in =
awarding a new trial for the reasons stated. X

TownsHEND, C.J.:—The result is that the verdict willv‘; :
be set aside and, as to costs, the majority of the Court think
they should be the defendant’s costs in the cause.

NOVA SCOTIA. ‘

Judgment—Application to Quash—Validity of Federd®
Act—Practice,

Application {0 quash a judgment of a stipendiary
trate removed into the Court by certiorari.



b W. F. O’Connor, and F. McDonald, in support of appli-
- Ccation. :

R. T. Macllreith, contra.

Granaym, B.J.:—This is an application by Sam Chak
. ?0 quash a judgment of a stipendiary magistrate -removed
~Into thig Court by a writ of certiorari. -
i The judgment was given in an action brought before the
. Magistrate to recover the head tax of $500 payable by a
thnaman on entering Canada under the Chinese Immigra-
. tion Aet, R. 8. C, c. 95, 5. 7.
By s. 31 it is provided that © All suits or actions for the
~ Yecovery of taxes or penalties under this Act and all pro-
_Secutions for contraventions of the Act (not indictable
offences), shall be tried before one or more justices of the
- Peace or hefore the . . . stipendiary magistrate having
- Jurisdiction where the cause of action arose or where the
- Offence was committed.” ;
- First, the provision is attacked on the ground that it is
s u.lh'a vires the parliament of (‘anada to pass such a provi-
- Slon in respect to a Court.
" There are reasons in Rex v. Wipper, 34 N. S. R. 202,
X * Which ghow why such a provision is within the power of that
- Yarliament, The expression “ having jurisdiction where
e cause of action arose,” plainly, I think. refers to the
t',e"'itm‘ial jurisdiction, and means “in the locality.” Attor-
ney- General v. Flint, 16 8. C. R. 707,
e _It happens, in Nova Scotia at least. that stipendiary
- Magistrates have jurisdiction in respect to debts not exceed-
ﬁg the sum of $80. R. S. N. S. ¢. 160. It is quite com-

Tﬁ'vk?i"l,hb‘nlllls jurisdiction in respect to amounts above that sum.
" w38 reasoning in Attorney-General v. Flint, 16 8. C. G
%, and Valin v, Langlois, 5 App. Cas. 115, conclusively
2 Sheys that. Parliament having conferred this jurisdiction
POn 4 stipendiary magistrate it is well established that in
Bk g oage it g o be exercised according to the procedure
L forms, mutatis mutandis, which are already used by

- ;éfiftrgt;ibum] upon which the new jurisdiction has been con-

his applies to the mode of procedure used here, and I
o o that mode more nearly resembles procedure ordinar-
.'_‘dOpted for the collection of a statutory debt, and

G "Pe.tent for the parliament of Canada to confer upon those
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therefore it is better adapted for the purpose than a sum-
mons or a warrant generally used by stipendiary magis-
trates for the enforcement of penalties or for the punishment
of offences would be.

In this connection the use of a jury by the stipendiary
magistrate was criticised. The magistrate may direct a jury
by sections 23-27 of this statute, under which he has juris-
diction to try actions for debt. It was this defendant who
demanded the jury. The use of a jury was not inappropriate
i such an action. Everything seems to have been done .
with the utmost regularity. )

The application to quash the judgment will be dismissed
and with costs; the Attorney-General to have the costs of
the motion for the writ; and a writ of procedendo shall
issue to carry back to the magistrate the proceedings brought
up, and directing the magistrate to proceed with the action
and so that the recognizance given by the defendant may be
enforced. 3

This judgment will cover the other cases removed int0
this Court by certiorari. : 3

‘RussELL, J.:—The question presented for decision in thif
case is as to the validity of the provision of the Chinese Im=
migration Aect under which suits for the recovery of ta,xe.ﬁ:t
are brought before two or more justices or a police or st~ |
pendiary magistrate having jurisdiction where the causés
of action has arisen. To state the question is, in view of
the authorities, to answer it. The cases mentioned by the
learned Judge who allowed the certiorari, Valin v. Langloi'?f
Attorney-General v. Flint, and The King v. Wipper (suprﬂ)":
have settled beyond controversy that such legislation is D%
ultra vires of the Dominion Parliament. It is legislation 0
the subject of immigration, in dealing with which the De=
minion Parliament can confer jurisdiction upon existing pré=
vincial courts or create new courte. It is unimportant ¥
inquire which of these things has been done in the preﬂenﬁ
case. One or the other of them has certainly heen done.

At the close of the argument the learned counsel f i
defendant mentioned the fact that the case had been tri¢%
by a jury. T have no note of the point having been taken
the opening. although the reporter informs me that 0%
point was mentioned. T think there is nothing whatev®
in the point, as the procedure of the Court provides for &
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B trial by a jury, and Parliament, in making use of the Court,
- Must be understood to have adopted its procedure, unless
- the subject be one on which it can enact a procedure and
- 1t does enact it.

But T further am of opinion that the point is not open.
It is not taken in the grounds for the motion to quash, un-
1_088 it is included in the general ground that ¢ the judgment
18 irregular and void.” The notice of motion for the cer-
torari is not printed, but I assume that this ground cannot
Bt ‘have heen mentioned because the learned Judge, in granting
- the motion, says that the only real point submitted is
- Whether the Act confers jurisdiction on the stipendiary
Magistrate to sue for the head tax imposed by the Chinese
£ migration Act. The point mentioned cannot be taken
Unless it has been specified in the notice of motion for the
~ “rtiorari. (Crown Rule 33.) The same thing could be said
B if Necessary as to the point that there was no proof of the
 ®use of action having arisen within the jurisdiction of the
L Stipendiary magistrate, namely, that it is not open to the
~ @pellant under the case as presented.

MesGrER and DryspaLrg, JJ., concurred.

—

NOVA SCOTIA.

3 Foir, Covnr, DECEMBER 11TH, 1909.
SAM (CHAK v. CAMPBELL.

?ake Imprisonment—Chinese Immigration .4('t——AIl.eged
reach—Arrest—Verdict for Defendant—New Trial—
Costs,

i ?ppeal from the judgment of LoNGLey, J. in favour
i > Plaintiff entered on findings of the jury.

% ; v, 8 T Mellreith, in support of appeal.

! . . O'Connor and F. McDonald, contra.

This case was tried with a jury, but the facts are the
“1® 88 those stated in the opinion in (‘heng Fun v. Camp-

-4

4

o
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“the facts were laid before the Stipendiary Magistrate for & =
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bell, tried without a jury.* The verdict was for the de-
fendant, and there is an application for a new trial. The
learned Judge told the jury:— '

“You have heard some talk about thirty and forty days,
but he was not imprisoned as the result of what Peter Camp-
bell did, but a very short time. I don’t think that he, Peter |
Campbell, is responsible for the period in which the plain- =
tiff was in jail between the 29th August and when the war-
rant was issued. There is no evidence that Peter Camp- =
bell directed the arrest at all. There is evidence that a =
palice officer was called in as a result of Peter Campbell’s
instructions. If these men were arrested without a written
charge or warrant, then the police officer is the man that is
responsible, and not the defendant. He is only responsible
from the time that he has preferred a charge against this
man Chak, and that was on the 6th day of September.”

As T have indicated in that opinion, the only matter or 1
incident in respect to which, upon the evidence, the defend-
ant could be held liable, was the detention between the 30th -
of August, 1907, and the date of the 6th of September, whem -

‘warrant. ¢ ¥
3

Indeed, I think the only question is whether the plain=
tiff, Sam Chak, having been arrested, justifiably as I thinks =
without a warrant, was not held an unreasonable length © g
time before taking him before a magistrate. 3

That matter was not placed before the jury except in M -
way I have indicated.

It must be remembered that the charge of malici_“-
prosecution is withdrawn, and only the charge of false 11~
prisonment remains.

The verdict must be set aside with costs, and a new %%
granted. The defendant will have the costs of the applicd™
tion already granted to have the entry of the verdict ma®=
in accordance with the oral announcement in Court m ‘_‘3
by the jury, and the entry thereof by the prothonotary. =

These costs will be set off against the plaintiff’s
just awarded, &

. RusseLL and Dryspare, JJ., concurred.

Epttor's Nore.—Reported post, Ree p. 421,
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NOVA SCOTIA.

Furr Courr. .~ DeceMBER 11TH, 1909.
CHENG FUN v. CAMPBELL.

False Tmprisonment—A ction for Damages—Chinese Immi-
gration Act—Arrest of -Defendant without Warrant—In-
formation—Trial—Conviation Quashed—Fine Directed
to be Returned to Defendant—Jurisdiction—Erroneous
Proceedings—Liability of Officers Executing Process.

~ Appeal from that part of the judgment of LoNerEY, J.,
' favour of plaintiff awarding plaintiff, as part of the dam-
. Ages for illegal imprisonment, the sum of $100 fine, paid in

“onnection with an alleged violation of the Chinese Immi-
gration Act. ; '

R. T. MacIlreath, in support of appeal.
W. F. O’Ccnnor and F. McDonald, contra.

Gramanm, E.J., read the judgment of the Court.
This is an action for damages for false imprisonment.
%le claims for malicious prosecution were withdrawn at the
tial. There are eight similar actions in all against the same
defendant, brought by eight different Chinamen, out of a
- ““Mpany of seventeen Chinamen who had been prosecuted
nder the (hinese Immigration Act, R. S. C., ch, 95, for
Dot Paying the head tax of $500 on each of them at the port
A which they entered Canada, ‘
S0 Bysec. 7 of that Act, it is provided that: “ Every person
- f Chinege origin . . . shall pay into the oonsolidated
e Tevenue fund of C'anada on entering Canada, at the port or
g Place of entry, a tax of $500 each, except,” ete. (Certain
. “Xemptiong)
_ Bection 8 provides for giving a certificate of the pay-
Ment to each: Chinaman who pays the tax. :
. oY Bee. 27 it is provided that: “ Every person of Chinese
44 -ong‘_n Who wilfully evades or attempts to evade any of the
 Provigiong of this Act as respects the payment of this tax,
Ly Personating any other individual, or who wilfully makes
Vigi of any forgedtor fraudulent certificate to evade the pro-

08 of this Act, and every person who wilfully aids (:r
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abets any such person of Chinese origin in any evasion or -
attempt at evasion of any of the provisions of this Act, is
guilty of an indictable offence,” ete.

By sec. 30 it is provided that: “ Every person who violates
any provision of this Act, for which no special punishment
is herein provided, is guilty of an indictable offence,” etc.

By sec. 31, taxes and penalties may be recovered before
stipendiary magistrates, among other officials.

By the Criminal Code, sec. 648, “a peace officer may
arrest, without warrant, any one whom he finds committing
any criminal offence.” i

By sec. 30, “every peace officer who, on reasonable
and probable grounds, believes that an offence for which the
offender may be arrested without warrant has been com-
mitted, whether it has been committed or not, and who, on
reasonable and probable grounds, believes that any person
has committed that offence, is justifiel in arresting such
person without warrant, whether such person is guilty or
not.” :

For the scope of that provision T refer to a judgment of
Killam, J., in Queen v. Cloutier, 2 Can. Cr. Cas. 43. ;

Previously to August, 1907, the Collector of Custom&
at Sydney was apprised by the Department at Ottawa, that =
Chinamen were coming in at his port from Newfoundland,
ostensibly as being residents of Canada and entitled to re-
enter on the strength of certificates which they bore pur-
porting to shew their registration at some Canadian port in
the past; that it was not at all probable that the bearers of =
the certificates were the people referred to in the certificates, =
but, in any event, the certificates did not allow them to re-
enter Canada without payment of the capitation tax. 4

On the 30th of August, 1907, the defendant, a preventive
officer at Sydney, was apprised by the collector that 8
schooner had landed a lot of Chinamen at a place called \
Gabarus, on the shore of Cape Breton, in the woods, and h“'j’:
was instructed to see if they had paid their head tax. He &2
at once acted (under the collector), and with the Deputy :
Chief of Police for Sydney, went to hunt them up. The¥ =
went to a Chinese resort and by interrogating a student”
Chinaman, Wong Winn Yeen, eventually found these (China=  +
men, some in one place and some in another, part of them =
on the road to Sydney, but all had passed the port of entr¥s
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Gabarus. The master of the schooner of five tons had en-
tered his vessel at that port from St. Johns as having no
cargo, and not landed any, but clandestinely landed this cargo
of Chinamen. It is not material how many provisions of the
Chinese Immigration Act he had violated in that connection.
He was indicted for more than one offence.

The defendant, in pursuing his enquiries of the student
as to the head tax, had produced to him 21 certificates pur-
. Dorting to shew that.Chinamen of some name had paid the
- tax; that one Thomas, a Chinese smuggler, had sent him
these certificates from Toronto to be used in connection with

- these arrivals, who were to land on the shore of Cape
. Breton and make their way to his house. He had destroyed
the letter. These certificates were to be delivered to these
i Chinamen, and in an envelope there were 21 slips, each with
A number and a name, or two names rather, in Chinese char-
acters, indicating to whom each certificate was to be given.
t was the theory of the Crown that these were old certifi-
. Cates to he used by these people personating other Chinamen,
O were false certificates to assist in evading the tax.
o The Chinamen were arrested without warrant by the
- Chief constable and were sent to the lock-up. This was done
8t the instance of the defendant, I think. Later, there was
M information made by this defendant and a warrant is-
i "ted by 5 stipendiary magistrate in the following terms:—
- 5 ~ “Canada,
k- ‘“I:l‘ovmce of Nova Scotia,
V COunt_v of Cape Breton, SS.
e - “To any of the constables and other peace officers of the
~ Md County of Cape Breton:
o “Whereas, seventeen persons of Chinese origin, and now
: "-.-.?of Sydﬂe}’ in the county aforesaid, have, this day, been
' éh‘rged upon oath before the undersigned, Angus G, Me-
s & stipendiary magistrate in and for the city of Syd-
RUEY, in the said county of (Cape Breton, for that they, on
o 9 abou the thirtieth day of August, 1907, at Sydney, in
- " %aid county of Cape Breton, did unlawfully and wil-
SRy y attempt t.o evade the provisions of the Chinese Tmmi-
o tion Act, ag respects the payment of ‘the tax, contrary
. t‘e form of statute in such case made and pr;owded. ’
. These are, therefore, to command you, in His Majesty’s
_‘a?‘% forthwith to apprehend the said seventeen persons of
Mese origin and to bring them before me or some other
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justice of the peace in and for the said county of Cape
Breton, to answer unto the said charge and to be further
dealt with according to law. ‘

“ Given under my hand angd seal this sixth day of Sep-

said.”
They were brought before the magistrate and remanded.
In consequence of the absence of names, they were dis-
charged upon habeas corpus by a Judge of this Court, or A
at least, one of them was, resulting in the discharge of ’all 8
They were then severally arrested upon informations =
made by this defendant and a warrant issued in the follow-
ing terms:— 5
“ Canada,
“ Province of Nova Scotia,
“ County of Cape Breton, SS.
“To all or any of the constables and other peace offi-
cers in the said county of Cape Breton: ..‘
“Whereas Sam Chak, at present of the city of Sydney,
in the said county of Cape Breton, has this day been charged
before the undersigned, Angus G. McLean, a stlpendlary
maglstrabe in and for the county of Cape Breton, in the
province of Nova Scotia, in the Dominion of Canada, fOl’
that he, the said Sam Chak, then bemg a person of Chmes@ 5,
origin, on the 2%th day of August, in the vear of our " '
1907, at Gabarus, in the said county of Cape Breton, in the
Dominion of Ca.nada, did unlawfully violate the provnsmnﬂ
of sec. 7 of ch. 95 of the Revised Statutes of Canada, 1906,
to wit, he then being a person of Chinese origin, did enter
the Dominion of Canada without paying thé tax required
by the said section. Y
“These are, therefore, to command you in His \Iajesbf*
name forththh to apprehend the said Sam Chak and bﬂﬂ‘
him before me to answer unto the said charge, and to be
further dealt with according to law. 3
“Given under my hand and seal this 13th day of Septﬂ"f
ber, in the year 1907, at the said city of %_\dne_\, in B8
county of Cape Breton, aforesaid.” '
Upon this information, after a preliminary investigd®
tion, they were committed for trial. They elected to be tri® 4
before the County Court Judge under the provisions of € =
Code relating to Speedy 'l‘mls, and were severally CORTS



CHENG FUN v. CAMPBELL. 425

- paid. But the Judge reserved a case for the Supreme Court
- and that Court held, Rex v. Chak, 42 N. 8. R. 374, that the
. conviction must be quashed. That the evasion of the pay-

ment of the tax, without the use of fraudulent certificates
: of others within the terms of sec. 27, was not an indictable
. Offence. In other words, that a breach of sec. 7 is not by
A reason of sec. 30 constituted an indictable offence.

By referring to the information, at least the last one, it
will be seen that this was the charge preferred, and hence,
- that the magistrate and the Judge of the County Court had
- Made a mistake from the information onward.

It was directed that the fines should be returned to the
- Chinamen, but, apparently, the fines had then reached the
Crown, and were held against the tax. At any rate, they
Dever reached the Chinamen. : :

A The learned trial Judge, in assessing the damages pay-
~ able by the defendant, has included the sum of $100 to cover

‘ 't%lat sum paid by way of fine. And the argument was prin-
- “pally confined to that point. '

_ In my opinion, whatever may be said about the deten-
. tion on the arrest first made without any warrant, the de-
fendant s not liable in damages in respect to that fine im-
- BOsed by the learned Judge of the County Court.

Yo First, the magistrate ‘and then the Judge had jurisdic-

MO0 in respect to an effence within the provisions of sec.
SO v _Of the Chinese Immigration Act, But, according to the
. €eision of the Supreme Court, they could not deal with
€I as they did under secs 7 and 30. In other words, they,
 oTror, dealt with the Chinamen as if the violation of sec.
. “Onstituted an indictable offence. The defendant, while
o May be responsible for the detention up to the time of
i - first warrant, is not responsible after that, unless it can
© € Shewn that he interfered in some way to assist 10 that
Th t, _Prosecution and imprisonment under this warrant.

ltt‘:;e is, it is claimed, testimony tending to shew that he

%04 by in a crowd which was present when they were re-
Arrested n_fter the release under the first warrant. The de-
M “ t himself RAYS 1
MQ Where did the arrest on the second warrant take
g on the 13th? A. In the jail yard.

- You heard Mr. Finlay McDonald’s evidence as to
Arrest in the yard? A. Yes.

- Did you lock the gate? A. I did not.
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“Q. Are you sure of that? A. I am positive, certain
of it.
“Q. You don’t know whether the gate was locked or not? =
A. I don’t know. 4
“Q. You didn’t assist the sheriff? A, No, I did not.
“Q. Were you near the gate? A. The nearest I was to
the gate was when 1 was going through it. 1 didn’t give
any instructions at all.” 8
The plaintiff’s counsel relies upon other testimony, butlf
it does not shew that any overt act was done by the defend- 4
ant. This is it. Edwards, the constable making the arrest,
says i—
“(Q. How many constables and other officers were there?
A. There were Mr. McCormack and another policeman. j
“Q. Did you see the defendant, Campbell, there? A.
Yes. , ‘ :
“(Q. Have any conversation with him? A. T was talk- R
ing to him. He said if T wanted any assistance to call for
it. I said could I call for him. He said he thought so, if I
needed to call for him. -
“Q. That is, if vou found it necessary? A. Yes, of
course there was officers. ,
“(Q. When did you first see Campbell that day? A. I:Z
am not sure. I think at the jail yard, I may have seen him
at the police station. The warrants were handed to me “
the city police station. I didn’t receive them from the mag=
istrate. T think it was from Mr. Charles Smith.
“Q. He was the acting lawver at the time? A. Yes.
“Q. I understand that you consulted with Mr. Cam 1
bell from time to time to get directions abeut this thing*
A. Well, T don’t know that I took any particular directionﬁ 2
Of course there was a couple of other warrants issued b"'
sides-the Chinamen’s, and T met Mr. Campbell and we spos®
about them. T had a warrant for the arrest of Dan
Donald, Klondyke Dan, so called.”

Prosecutions before the County Court Judge's C rimir ,."

be carried on by the defendant. He may have been a
ness, but there is no other connection between him and %

prosecution, other than the information jmade before =
magistrate below.
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\ In Carratt v. Morley, 1 Q. B. 18, Lord Denman said:
" “We have heard the rules argued and are, in the first
~ Place, clearly of opinion with the Chief Baron, that the or-
~ iginal plaintiff was not liable, for the reason before stated.
- Cohen v. Morgan, 6 D. & R. 8, was cited, at the bar, and it
~ s clear, from that and other cases, and upon principle, that
{ a party, who merely originates a suit by stating his case to
~ aCourt of J ustice, is not guilty of trespass, though the pro-
. Ceedings should be erroneous or without jurisdiction.”
: In West v. Smallwood, 3 M. & W. 419, Lord Abinger
8aid: “Where a magistrate has a general jurisdiction over
the subject-matter, and a party comes before him ‘and pre-.
18 a complaint upon which the magistrate makes a mistake
I thinking it a case within his authority, and grants a
i - Warrant which is not justifiable in point of law, the party
i.: €omplaining is not liable as a trespasser, but the only remedy
~ 3ainst him is, by an action upon the case, if he has acted
- Maliciously.” : :
Bolland, B., said: “ With regard to the case of the sheriff,
e ) tnat jg clearly distinguishable from the present, hecause the
* DParty puts the plaihtiff in motion, and the Jatter acts in
R ience to him. In the case of an act dome by a magis-
B .trate, the complainant doés no more than lay before a Court
- ' competent jurisdiction the grounds on which he seeks
~ Medress, ang the magistrate erroneously thinking that he has
‘f‘(':}. Athority, grants a warrant. As to the subsequent conduct
- O the defendant, all he does is to point the plaintiff out t.o
- 1€ constable as the person named in the warrant, but this
B %8 not amount to any active interference.”
R I refer also to Brown v. Chapman, 6 C. B, 365; Bullen
V&Leake on Pleading, 926, note r. .
o Austin v. Dowling, L. R. 5 C. P. 540, Willes, J., said :
T "’.The distinction between false imprisonment gnd ma}P
e Prosecution is well illustrated by the case where, parties
A before a magistrate, one makes a charge against an-
& Other, Whereupon the magistrate orders the person gharge_d
N b Custody and detained until the matter can.be investi-
aer: " The party making the charge is not liable to an
2¥on for )4 imprisonment because he does not set a min-
: ,i‘terial officer in motion, but a judicial officer. The opinion
mvj“dtmmt of a judicial officer are interposed between the
T.-‘:blfge and the imprisonment. There i, therefore, at once
X line d""‘n_between the end of the imprisonment by the
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ministerial officer and the commencement of the proceedings . =
before the judicial officer. . . . It may very well hap- =
pen in the Superior Courts which have jurisdiction over both
descriptions of actions, when the plaintiff, at once having
been taken before a magistrate, may be content to bring his
: ‘action for false imprisonment only. In such a case—which
Pl must be within the memory of all of us—the Judge would
' tell the jury to give damages for the false imprisonment
only, and not for what came under the cognizance of the
magistrate.” :

Under the principles which are established in these cases,
I think that the defendant is not liable in damages in re-
spect to that fine which never reached him. It cannot be
' said in law or in fact that he directly “set in motion ™ the
County Court Judge to impose the fine.

The appeal to that extent must be allowed with costs of
the appeal. s

The learned Judge, over and above this, has allowed for b
damages the sum of $16, and T think, whatever view may be
taken of the case, this allowance is not excessive or unjusti- | 4
fiable in law, even if the excessive detention after arrest
' without warrant is the only cause of action against him.
Rt The plaintiff will have judgment for $16 with costs to

| be set off.

", This judgment governs the seven cases argued before us =
on notice of appeal.

,;§,, s I




